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JUDGES  OF  THE  SUPREME  AND  DISTRICT  COURTS 

OF  KANSAS, 

DURIHO  THS  PERIOD  OOYKBBD  BT  THIS  VOLUIO. 

SUPREME  COURT: 
Hon.  SAMUEL  A.  KINGMAN,  Chief  Justiob, Topeka, 

IMHl  ZUt  Deeember,  187S. 

Hon.  albert  H.  HORTON,  Chief  Justice, Atchison, 

^wa  and  aStvr  January  1j^,  1877. 

HoH.  DANIEL  M.  VALENTINE,  Associatb  Jubtiob,  Ottawa, 
Hon.  DAVID  J.  BREWER,  Associatk  Justice,  Leavenworth. 


JUDGES  OP  DISTRICT  C0UBT8: 

First  Dist.......Hon.  H.  W.  IDE,* Leavenworth. 

Bbcokd HoH.  P.  L,  HUBBARD,* Atchison. 

Third Hon.  JOHN  T.  MORTON, Topeka. 

Fourth Hon.  0.  A.  BASSETT,* Lawrence. 

Fifth Hon.  E.  B.  PEYTON, Emporia. 

Sixth Hon.  W.  0.  STEWART, Fort  Scott 

eKVBNTH Hon.  H.  W.  TALCOTT lola. 

Eighth Hon.  J.  H.  AUSTIN, Junction  C5ty 

Ninth Hon.  SAM'L  R.  PETERS Newton. 

TxnTH Hon.  HIRAM  STEVENS Paola. 

Elbvbnth Hon.  B.  W.  PERKINS, Oswego. 

Twblfth Hon.  ANDREW  8.  WILSON,  ..Washington. 

Thirtbknth Hon.  W.  P.  CAMPBELL, Wichita. 

Fourteenth Hon.  J.  H.  PRESCOTT, Salina. 

Fiitebnth Hon.  JOEL  HOLT, Beloit 


OFFICERS  OF  SUPREME  COURT: 

CiBRK— A- HAMMATT, Topeka. 

Reporter— W.  C.  WEBB, Fort  Scott. 

LiBRARiA»—D.  DICKINSON, Topeka. 


Thk  Tkrhs  of  the  Sapretne  Court  are  held  at  Topeka  on  the  first  Taes- 
day  of  January,  and  first  Tuesday  of  July,  in  each  year. 

•mm  tenw  of  Judgt*  Idb,  Hdddabd,  uid  Bassbtt,  expired  on  the  seoond  Monday  of 
Jaonan  1177.  Their  reepeetiv*  noceaeon  ue— Flnt  District,  Hon.  Bobbkt  Crozikb,  Lear- 
en  vnrtli;  .Seoond  DIftrict,  H«a.  Autrbd  O.  Otis,  Atctaiaon;  Fonrth  Diatriot,  Hon.  N.  T. 
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OFFICERS  OF  U.  S.  COURTS  FOR  DISTRICT  OF  KANSAS, 

DUBINQ  THB  PBRIOD  OOVBRKO  BY  THIB  YOLUICB. 
JUDGB   OF  CIRCUIT  COURT, 

Hon.  JOHN  F.  DILLON, Davenport,  Iowa. 

JUDGB  OF  DISTRICT  COURT, 

Hon.  C.  G.  POSTER, Atchison,Kab. 

DISTRICT  ATTORNEY, 

Hon.  GEO.  R  PECK, Independbnob. 

U.  8.  MARSHAL, 

Hon.  CHAS.  H.  MILLER, Lbavbnworth. 

REGISTERS   IN   BANKRUPTCY, 

Hon.  HIRAM  GRISWOLD, Lbavbnworth. 

Hon.  FRED.  SCOVILLE, Fort  Scott. 

Hon.  J.  JAY  BUCK, Emporia. 

CLERK   OF   CIRCUIT   COURT, 

A  8.  THOMAS, Topeka. 

CLERK    OF   DISTRICT   COURT, 

JOSEPH  C,  WILSON, Topbka. 

Thb  District  Court  is  held  at  Topeka  on  the  second  Monday  in  April, 
and  at  Leavenworth  on  the  second  Monday  in  October,  in  each  year. 

Thb  Circuit  Court  is  held  at  Leavenworth  on  the  first  Monday  in  June, 
and  at  Topeka  on  the  fourth  Monday  in  November,  in  each  year. 


KANSAS  STATE  OFFICERS, 

FOB  THB  YEARS  1877  AND  1878. 


Governor, GEORGE  T.  ANTHONY,.. Leavenworth. 

Libut.  Governor,- M.  J.  SALTER, Thayer. 

Skcrbtaby  of  State,. — THOS.  H.  CAVANAUGH, Salina. 

AuDFTOR,.- P.  L  BONEBRAKE,« Topeka. 

Trbasurbr,... JOHN  FRANCIS, lola. 

Attorney  General,. WILLARD  DAVIS,. —..Oswego. 

Supt.  Pub.  Instr.,. ALLEN  B.  LEMMON Winfield. 

SuFP.  OF  Insurance ORRIN  T.  WELCH, Topeka. 

Statb  Printbr,... GEORGE  W.  MARTIN, Junction  City. 
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BxP0BTBR*B  Nomw— >Ghtaf  JmUm  Kzkbuam,  aftar  ftmrtMB  jmn  mttIm  m  •  member  of 
the  nipreme  oonrt— four  jtmn  u  Amoctite  Jiuttoe,  tnd  ten  yean  m  Chief  Jostloe—redgneA 
in  December  last  Dorlnff  the  hwt  three  years  he  wm  in  quite  feeble  health.  While  he  wrote 
bat  few  opinions  during  the  last  two  or  three  yean,  he  neverth^ess  presided  at  all  the  sesaioBS 
of  the  ooort,  and  attended  the  oonsoltations  of  the  Jostlees,  taking  part  in  the  condderatioB 
and  decision  of  eaoses  sabmitted.  Finding  that  there  was  no  prospect  of  immediate  restora- 
tion to  health  if  he  oontinued  to  giro  his  attention  to  the  duties  of  his  office,  he  tendered  his 
resignation,  to  take  effect  81st  December  187S.  Hon.  Atmot  BL  Hobhov,  of  Atohlsoii,  was 
appointed  by  the  GoTsmor  to  fill  the  raoanoy  thus  crested. 


This  rolnme  contains  121  cases— namely,  61  of  those  decided  at  the  July  Term  1876,  and  10 
of  those  decided  at  the  Janoary  Term  1877,  and  being  aU  in  which  opinions  were  filed  prerioos 
to  April  1st  1877,  and  not  before  reported. 
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each  Tolume  of  Kansas  Reports,  from  the  1st  to  the  8th  indaslve,  and  the  number  of  opinions 
(exdnslTe  of  dissenting  opinions)  written  by  each  Jostloe  daring  the  time  oorered  by  each 
▼olames: 
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The  following  table  will  show  the  number  of  cases  reported  in  each  volame  firom  the  9th 
to  the  17th  inclusire,  and  the  number  of  opinions  (exclusive  of  dissenting  opinions)  written 
by  each  Justice  during  the  time  covered  by  such  volumes: 
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DusBHmra  OponoNt,  not  Included  in  the  above  tables,  are  published,  as  follows:  YoL  1, 
by  Cobb,  a  J.,  p.  886;  YoL  6,  by  Safford,  J.,  p.  84,  by  Yalbntihv,  J.,  p.  461 ;  YoL  7,  by  Yalbv- 
mix,  J.,  pp.  66, 86^  826,  by  Bbxwbb,  J.,  p.  648;  Yol.  8,  by  YAUormni,  J.,  p.  409;  YoL  9,  by 
YALBirmra,  J.,  pp.  293, 426,  by  Bbbwxb,  J.,  p.  681 ;  YoL  14,  by  YALERTin,  J.,  pp.  881, 494;  YoL  16i 
by  Yalbhtxhi^  J.,  p.  288,  by  Brbwbr,  J.,  p.  671 ;  YoL  17,  by  Y albbtivb,  J.,  p.  440,  by  Bbbwbk,  J., 
pp.l».««. 
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SUPRKMK  COURT, 

STATE  OF  KANSAS. 


JULY    TERM,  1876. 


PRESENT: 
Hon.  SAMUEL  A.  KTNQMAN,  Chibp  JtrsTicn. 
Hon.  DANIEL  M.  VALENTINE,  \  .„,_,, ^„  i^a^r^r^ 
Hon.  DAVID  J.  BREWER,  /  ^^qoiatb  Justiom. 


Thomas  W,  Waterson  d  oL  v.  Francis  Kihkwood. 

L  Findings;  Special;  BequeH  of  Party.  Where  the  court  makes  a  general 
finding  of  fiicts  and  of  law  covering  all  the  issuee  presented '  by  the 
pleadingBy  and  then  renders  judgment  upon  such  findiogi,  and  one  of 
the  parties  then  asks  the  coort  to  find  specially,  bat  does  not  designate 
any  particular  question  or  issue  upon  which,  he  desires  the  court  to  so 
find,  and  the  court  then  makes  special  findings,  held,  that  such  party 
cannot  take  any  advantage  of  any  fidlure  of  the  court  to*  find  specially 
upon  some  particular  question  or  issue  in  the  case. 

1  Chanos  of  Ywavm;  Dueretum;  SubtlarUial  Jtight,  The  granting  of  a 
change  of  yenue  in  a  civil  case,  is,  to  a  great  extent,  within  the  dis- 
cretion of  the  trial  court ;  and,  where  it  does  not  appear  that  such  discre- 
tion was  abused,  or  that  any  substantial  right  of  the  objecting  party  was 
materially  aflected  by  the  change,the  supreme  court  will  not  reverse  an 
order  of  the  district  court  granting  such  change,  although  it  may  not 
appear  that  the  district  court  was  clearly  bound  to  grant  the  change. 
[IL  R.  Cd.  V.  Reynolds,  &-628;  Peyton's  Appeal,  12-406.] 

t.  Statuts  of  Limitations;  Absence  from  State  of  Debtor,  P.  mortgaged  his 
land  to  K.,  and  then,  after  an  action  had  accrued  on  the  mort^rage,  but 
before  the  same  was  barred  by  the  statute  of  limitation,  left  the  state 
and  has  never  returned.  Just  before  he  left  he  transferred  hiA  interest 
in  the  land  to  W.  W.  and  K.  have  remained  in  the  state,  and  asul)  • 
cient  time  has  elapsed  to  bar  all  action  on  the  mort^^age,  provided  P. 
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10  SUPREME  COURT  OF  KANSAS. 

Waterson  v»  Kirkwood. 

had  also  remained  in  the  state:  hMf  that  W.  stands  merely  in  the  place 
of  P.,  and  therefore,  as  P.  could  not  plead  the  statute  of  limitation  in  a  suit 
on  the  mortgage,  W.  cannot  [City  Fort  Scott  v.  Schulenberg,  22-658; 
Schmucher  v.Siben,l^l(A;  SibeHv.WUder,  16-176;  Peanv.  FKt^«m, 23-346; 
Ryan  v.  R.  IL,  21-367.] 

Error  from  Nemaha  District  Coitrt 
This  case  was  in  this  court  in  1871^  on  error  from  Mar- 
shall district  court,  and  is  reported  in  8  Kas.  468.  The  sub- 
sequent proceedings,  and  all  the  fects,  are  fully  stated  in  the 
opinion,  infra.  The  plaintiff  below,  Kirkwood^  had  judg- 
ment at  the  April  Teitn  1874,  and  Waterson  and  Edwardi 
bring  the  case  here  on  error. 

HorUm  ^  Waggener^  for  plaintiffi  in  error. 
Price  ^  Seatlet/y  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J.:  This  was  an  action  on  a  note  and  mort> 
,gage  brought  by  Francis  Kirkwood  against  William  H.  Pear- 
soil  and  wife,  and  said  Waterson  and  Edwards.  The  facte 
of  the  case  seem  to  be  substantially  as  follows:  The  note 
was  executed  July  28th  1860,  by  said  PearsoU  to  John  Pot- 
ter for  $160,  due  in  one  year,  with  interest  from  date  at  the 
rate  of  twenty  per  cent,  per  annum.  The  mortgage  was  ex« 
ecuted  at  the  same  time  by  PearsoU  and  wife  to  Potter  on 
the  S. W.^  of  sec.  9,  township  4,  range  6,  in  Marshall  county, 
to  secure  the  payment  of  the  note,  which  mortgage  was  duly 
recorded  20th  November  1860.  During  the  same  year  Pot^ 
ter  assigned  said  note  and  mortgage  to  said  Kirkwood.  On 
January  28d  1864,  PearsoU  paid  Kirkwood  $2  on  said  note, 
for  the  purpose  of  postponing  the  operation  of  the  statute 
of  limitation  thereon.  On  February  8th  1864,  PearsoU  and 
wife  conveyed  by  a  quitclaim  deed  all  their  interest  in  and 
to  said  land  to  Thomas  W.  Waterson,  one  of  the  plaintiffi 
in  error.  B.  R.  Edwards,  the  other  plaintiff  in  error,  (who 
was  also  a  defendant  below,)  claims  under  Waterson;  and 
since  Febraary  8th  1864  the  land  has  been  in  the  possession 
of  Waterson  and  his  grantees,  who  have  paid  the  taxes  as- 
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aessed  against  it,  and  made  improvements  thereon.  On  May 
25th  1864  Pearsoll  and  wife  became  non-residents  of  Kansas, 
and  have  never  since  been  within  the  boundaries  of  the 
state.  During  all  said  time,  however,  all  the  other  parties 
above  mentioned  have  continuously  resided  in  Kansas.  On 
March  8th  1865,  Waterson  obtained  a  tax  deed  for  said  land. 
In  March  1864  Waterson  purchased  said  land  at  sheriff's  sale, 
and  received  a  sheriff's  deed  therefor,  which  deed  was  duly 
recorded  May  28th  1864.  On  August  80th  1869,  Kirkwood 
commenced  this  action  in  the  district  court  of  Marshall 
county.  He  made  Pearsoll  and  wife,  and  Waterson  and  Ed- 
wards, parties  defendant  to  the  action.  He  asked  for  a  per- 
sonal judgment  against  Pearsoll  for  the  amount  of  said  note, 
and  interest,  and  that  the  land  be  sold  for  the  purpose  of 
paying  such  judgment.  Service  was  obtained  on  Pearsoll 
and  wife  by  publication,  and  on  Waterson  and  Edwards  per- 
sonally. Waterson  and  Edwards  answered,  each  filing  a  sep- 
arate answer;  Pearsoll  and  wife  made  default  Kirkwood 
replied  to  portions  of  Waterson 's  and  Edwards'  answers,  but 
demurred  to  the  6th  defense  stated  in  Waterson's  answer. 
This  defense  set  up  the  statute  of  limitations.  The  court 
overruled  Kirkwood's  demdrrer;  and  then,  without  render- 
ing any  judgment,  or  giving  Kirkwood  any  leave  to  plead 
over,  (but  neither  of  these  was  asked  for,)  granted  a  change 
of  venue  on  Kirkwood's  application  therefor  to  Nemaha 
county,  which  county  is  in  another  judicial  district.  After 
the  case  was  taken  to  Wemaha  county,  the  district  court  of 
that  county  permitted  Kirkwood,  upon  certain  terms  and 
conditions,  to  file  a  reply  denying  generally  all  the  allega- 
tions of  the  answers  of  both  Waterson  and  Edwards;  and 
the  case  was  then  continued  till  the  next  term  of  the  court. 
At  such  next  term  the  case  was  tried  by  the  court  without 
a  jury;  and  the  court  made  general  findings  of  fact  and  of 
law  upon  the  issues,  as  follows: 

"And  the  court,  after  hearing  the  testimony  and  arffuments 
of  counsel,  and  being  ftiUy  advised  in  the  premises,  &eB  find 
the  issues  for  the  plaintiff,  and  does  find  that  there  is  due  the 
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12  SUPREME  COURT  OF  KANSAS. 

Watenon  y.  Kirkwood. 

l^laintiff  upon  the  note  sued  on  this  action  the  sum  of  $562.98, 
and  that  the  said  lands  and  tenements  mentioned  in  plaintiff's 
petition  stand  charged  with  the  payment  of  the  same." 

The  court'  then  rendered  judgment  upon  these  findings  in 
favor  of  the  plaintiff  below,  and  against  PearsoU  for  the  said 
sum  of  $562.98,  and  costs,  and  ordered  that  the  land  be  sold 
to  satisfy  said  judgment;  and  then  comes  the  following  jour- 
nal entry: 

"And  thereupon,  at  the  request  of  defendants,  the  court  re- 
duced its  findings  of  law  and  of  fact  to  writing,  and  filed  them 
in  this  case;  to  all  of  which  findings  of  law  and  of  fact,  de- 
fendants duly  excepted." 

Among  the  papers  in  the  case  is  found  a  paper  containing 
certain  special  findings  of  fact  and  conclusions  of  law,  signed 
by  the  judge  of  the  court  that  tried  the  cause.  We  do  not 
think  that  these  special  findings  are  in  any  particular  incon- 
sistent with  the  general  findings,  although  it  is  possible  that 
the  special  findings  do  not  cover  the  entire  ground,  as  the 
general  findings  do,  and  possibly  do  not  decide  every  issue 
nadiii  raised  by  the  pleadings.  But  even  if  they  do  not 
'^jj*^**  decide  every  issue  presented  by  the  pleadings,  still 
^^■•'  we  do  not  think  that  the  plaintiffs  in  error  are  in 
any  proper  condition  to  complain.  After  allowing  the  court 
to  make  general  findings,  covering  all  the  issues,  and  to  ren- 
der judgment,  if  the  plaintiffs  in  error  then  desired  special 
findings,  they. should  have  designated  specifically  the  questions 
or  issues  upon  which  they  wished  the  court  to  find  specially. 
And  every  question  or  issue  which  they  did  not  so  specifically 
designate  and  call  the  attention  of  the  court  to,  should  be  con- 
sidered as  found  against  them.  Under  the  circumstances  of 
this  case,  we  must  consider  every  question  and  issue  not  cov- 
ered by  the  special  findings,  if  there  is  any  such  question  or 
issue,  as  found  against  the  plaintiffs  in  error. 

The  plaintiffs  in  error  claim  that  the  court  below  erred  in 
granting  such  change  of  venue.  We  think  the  showing  for 
the  change  was  weak,  and  if  the  court  below  had  refused  to 
grant  it  its  ruling  would  probably  not  have  been  considered 
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.  ^  _  as  material  error.  Bat  the  court  below  has  a  great 
•~~-  deal  of  discretion  in  granting  changes  of  venue  in 
civil  cases;  and  we  cannot  in  this  case  say  that  the  court  be- 
low abused  its  discretion  by  granting  the  change.  Besides^ 
we  cannot  see  from  the  record  in  this  case  that  any  substan- 
tial right  of  the  plaintiffs  in  error  was  materially  affected  by 
the  change.  There  waaevidently  no  substantial  error  commit- 
ted in  allowing  said  reply  to  be  filed.  It  probably  raised  no 
new  issue.  But  even  if  it  did,  the  court  below  did  not  err 
in  permitting  it  to  be  filed.- 

We  now  come  to  the  main  question   raised  in  this  case, 
to-wit:  Was  the  plaintiff's  cause  of  action  as  against  Water- 
son  and  Edwards  barred  by  the  statute  of  limitations  at  the 
lime  this  action  was  commenced!    The  writer  of  this  opinion 
is  inclined  to  think,  but  with  great  doubts,  that  it  was;  but 
the  other  justices  of  this  court  have  overruled  him. 
Atl^S^froin  If  ^®  decision  in  the  case  of  Wood  v,  GoodfeUoWy  48 
■"•^  Cal.  186,  states  the  law  correctly  for  E^ansas,  then 

the  action  was  barred.  A  majority  of  this  court  think  that 
that  decision  is  not  good  law  in  Kansas.  That  is  the  only 
case,  of  which  we  have  any  knowledge,  which  will  exactly 
apply  to  this  case.  We  all  agree  that  as  to  PearsoU  and  wife, 
the  action  never  was  barred.  The  note  became  due  July 
28th  1861;  and  the  action  which  then  accrued  thereon  could 
not  have  been  barred  by  any  statute  of  limitations  earlier  than 
on  July  28th  1864;  (Laws  of  1859,  page  84,  §20.)  But  be- 
fore that  time  a  payment  was  made  on  the  note,  and  PearsoU 
and  wife  removed  from  the  state.  The  payment  was  made  on 
the  note  on  January  28d  1864,  before  the  note  or  mortgage 
was  barred,  while  PearsoU  still  owned  the  land,  and  before 
Waterson  and  Edwards  ever  had  any  interest  therein.  This 
payment  on  the  note  so  postponed  the  running  of  the  statute 
that  the  action  on  the  note  and  mortgage  could  not  under  any 
circumstances  have  been  barred  prior  to  January  23d  1867; 
(Laws  of  1859,  page  86,  §31.)  But  long  before  this  time 
elapsed,  even  before  July  28th  1864,  and  on  May  25th  1864, 
PearsoH   and   wife   left  the  state,  and  have  never  returned. 
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WateiBon  v.  Eirkwood. 

The  statute  of  limitations  therefore  wholly  ceased  to  operate 
as  to  Pearsoll  and  wife  on  May  25th  1864,  (Laws  of  1859, 
page  85,  §  28,)  a  time  when  by  no  possibility  could  the  action 
on  the  note  and  mortgage  have  been  barred.  The  grounds 
upon  which  a  majority  of  this  court  holds  that  Waterson  and 
Edwards  cannot  plead  the  statute  of  limitations  are  as  follows: 
Waterson  and  Edwards  have  merely  succeeded  to  the  rights  of 
Pearsoll.  They  stand  in  his  shoes.  They  have  got  just  what 
he  would  have  if  he  had  not  transferred  his  interest  in  the 
land  to  them.  They  have  nothing  more  than  he  at  any  time 
had  the  right  to  transfer  to  them.  The  stream  has  not  risen 
and  cannot  rise  higher  than  the  fountain,  nor  can  they  by 
their  purchase  of  PearsolFs  interest  in  the  land  cast  additional 
burdens  and  inconveniences  upon  the  holder  of  the  mortgage. 
And  therefore,  as  Pearsoll  has  never  obtained  or  had  the  right 
to  plead  the  statute  of  limitations,  his  grantees,  Waterson  and 
Edwards,  have  no  such  right  It  is  unnecessary  to  state  the 
argument  on  the  other  side.  Taking  this  view  of  the  ques- 
tion, the  sixth  defense  of  Waterson's  answer  stated  no  defense 
to  Kirkwood's  petition. 

We  have  considered  all  the  questions  presented  to  us.  The 
plaintiSis  in  error  do  not  seem  to  claim  that  their  sheriff's  deed 
and  tax  deed  raise  any  questions  different  from  those  which 
we  have  discussed.  Hence  we  have  said  nothing  about  those 
deeds. 

The  judgment  of  the  court  below  most  be  affirmed. 

All  the  JustLcea  concurring. 
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H.  W.  OoNYBRSB  y.  Thomas  B.  Saffobd. 

OtaATTBL  Mqbtgags;  OmmdmOion:  Qood  IhUh;  J)u(m$.  Where  C.  was 
proeecuted  for  an  offense  in  a  justice's  courts  foimd  guilty,  and  sentenced 
to  pay  a  fine  of  five  dollars  and  costs,  but  the  justice  did  not,  at  the 
time  of  said  sentence  or  afterward,  issue  any  warrant  for  the  arrest,  de- 
tention, custody,  or  commitment  of  the  defendant,  and  on  the  next  day 
the  defendant  gave  to  8.  a  mortgage  on  a  iiorse  to  secure  the  payment  to 
8.  of  the  amount  of  said  fine  and  costs,  with  the  understanding  and 
agreement  between  G.  and  8.  that  8.  should  pay  the  same  for  C;  and 
afterward  8^  did  pay  the  same;  and  the  whole  transaction  was  in  good 
fidth,  hddj  that  the  mortgage  is  not  void  as  being  executed  in  violation 
of  law  or  public  policy,  although  8.  may  have  been  at  that  time  an  nn- 
der«herifl,  and  may  have  acted  as  an  officer  of  the  justice's  court  during 
the  trial    [  Woifley  v.  Riging,  12-535 ;  Same  v.  Same,  a-297.] 


Mrar  from  Orawford  District  OourU 

Rbplbvin,  brought  by  Safford.  Trial  and  judgment  for 
plaintiffy  at  the  September  Term  1874.  Converse  brings  the 
case  here  on  error. 

Playter  ^  PurseUy  for  plaintiff  in  error. 

M.  A.  Wood^  and  W.  C.  Webb^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalektinb,  J. :  This  was  an  action  of  replevin  for  a  horse, 
brought  by  Safford  against  Converse.  The  case  was  tried  by 
a  jury,  who  found  that  the  plaintiff  was  entitled  to  the. horse, 
that  tiie  horse  was  worth  fifty  dollars,  and  that  the  plaintiff 
was  damaged  ninety-three  cents  by  reason  of  the  wrongful 
detention  of  the  horse  by  the  defendant.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  a  return  of  the  horse,  or  in 
case  a  return  could  not  be  had,  then  for  $50,  the  value  of  the 
horse,  and  also  for  said  ninety-three  cents,  and  for  costs.  The 
defendant  brings  the  case  to  this  court.  He  claims  that  the 
court  below  erred,  Ist,  in  overruling  the  defendant's  demurrer 
to  the  plaintiff's  evidence;   2d,  in  overruling  the  defendant's 
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Converse  v.  Safford. 

motion  for  a  new  trial;  8d,  in  rendering  judgment  for  $50^ 
instead  of  for  $32.45  and  interest 

L  The  plaintiff's  evidence,  as  well  as  his  pleadings,  showed 
that  he  claimed  to  be  entitled  to  the  horse  by  virtue  of  a  chat* 
tel  mortgage  executed  to  himself  by  the  defendant  to  secure 
the  payment  of  a  promissory  note  for  $32.45.  The  mortgage 
waa  introduced  in  evidence,  and  appeared  to  be  valid  upon  its 
face,  and  to  entitle  the  plaintiff  to  the  horse ;  and  there  was 
nothing  in  the  plaintiff's  evidence  that  showed  the  contrary. 
As  to  overruling  a  demurrer  to  evidence,  see  Simpson  v.  Kim- 
berliny  12  Eas.  579.  The  court  below  did  not  err  in  overruling 
said  demurrer. 

n.  The  defendant  claimed  and  now  claims  that  said  mort- 
gage was  void,  for  the  reason  that  it  and  the  note  were  given 
for  an  illegal  consideration;  and  he  introduced  evidence  for 
the  purpose  of  showing  that  it  was  void.  None  of  the  in- 
structions of  the  court  below  are  brought  to  this  court,  and 
the  jury  that  tried  the  case  said  in  effect  by  their  verdict  that 
the  evidence  did  not  show  that  the  mortgage  was  void.  There- 
fore, if  we  should  now  hold  that  the  mortgage  was  void,  we 
should  not  only  be  required  to  reverse  the  decision  of  the 
court  below  upon  the  law  and  the  facts,  but  would  also  be 
required  to  reverse  the  findings  of  the  jury,  made  upon  the 
evidence  in  the  case.  This  we  cannot  do,  for  there  was  some 
evidence,  and  sufficient  evidence,  to  support  every  finding  of 
the  jury.  The  uncontradicted  evidence  did  not  all  show  that 
the  mortgage  was  void.  On  the  contrary,  the  plaintiff's  evi- 
dence showed  that  the  mortgage  was  at  least  prima  fade  valid. 
But  passing  from  the  frima  fade  case  made  by  the  plaintiff, 
the  fitcts  were  probably  about  as  follows:  Converse  was  prose- 
cuted before  a  justice  of  the  peace  for  assault  and  battery.  He 
was  found  guilty,  and  sentenced  to  pay  a  fine  of  five  dollars 
and  costs,  amounting  in  the  aggregate  to  $32.45.  Safford  was 
at  the  time  of  the  trial  in  the  justice's  court,  acting  as  an  under- 
sheriffi  and  acted  during  the  trial  as  an  officer  of  the  justice's 
court.  When  the  trial  was  terminated,  and  tiie  defendant  was 
sentenced,  he  was  orally  placed  in  the  charge  of  Safford.    No 
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warrant  of  commitment,  nor  indeed  any  warrant  for  the  cuetody 
or  detention  of  Converse,  was  issued  by  the  justice,  or  placed  in 
the  hands  of  Sa£Pbrd.  Both  Safibrd  and  Converse  then  went  to 
their  respective  homes.  Next  morning  each  returned  to  the  jus- 
tice's office.  Converse  desired  that  something  should  be  done 
to  save  him  from  going  to  jail.  Safford  then  proposed  to  lend 
him  the  money  to  pay  his  fine  and  costs,  provided  Converse 
would  give  him  a  chattel  mortgage  on  his  horses.  Converse 
agreed  to  do  it,  and  gave  the  mortgage  under  which  the  plaintifl 
Bafford  now  claims  the  horse  in  controversy.  The  mortgage 
was  made  to  secure  the  sum  of  $32.45,  the  amount  of  the 
fine  and  costs.  Converse  was  then  discharged  by  Safford  and 
by  the  justice.  Safford  then  paid  the  fine  and  costs,  although 
he  did  not  pay  all  of  the  same  on  that  day.  The  whole  trans- 
action was  evidently  considered  by  all  the  parties,  Safford, 
Converse  and  the  justice,  as  a  loan  of  money  from  Safford  to 
Converse  to  pay  said  fine  and  costs.  The  entire  transaction  was 
conducted  in  the  best  of  faith.  And  we  cannot  now  say  that 
it  was  in  violation  of  any  law,  or  of  good  morals,  or  of  public 
policy.  Besides,  technically.  Converse  was  not  at  the  time  the 
mortgage  was  executed  in  the  legal  custody  of  Safford.  The 
trial  had  terminated  the  day  before,  and  nothing  was  left  to  be 
done  in  the  case  further  than  for  the  justice  to  issue  his  warrant 
of  commitment,  or  an  execution,  or  both,  to  enforce  his  judg- 
ment But  the  justice  had  not  yet  issued  either,  nor  any  writ 
or  warrant  Converse  therefore  had  a  right  to  go  wherever 
he  chose.  Safford  had  no  warrant  for  the  commitment  or  de- 
tention of  Converse,  or  by  which  he  could  take  or  hold  Con- 
verse in  his  custody.  Safford  was  then  just  like  any  other 
deputy  sheriff  Converse  might  at  some  future  time  come  into 
his  custody,  or  might  not;  but  Safford  had  no  legal  right  at 
that  time  to  take  Converse  into  his  custody.  Indeed,  it  is  not 
shown  that  Safford  ever  had  any  warrant  of  any  kind  for  the 
arrest,  detention  or  custody  of  Converse.  Safford  testifies  that 
be  did  not  consider  that  he  had  any  charge  of  Converse  at 
the  time  the  note  and  mortgage  were  given;  and  as  the  jury 
in  this  case  found  in  favor  of  Safford,  we  must  presume  that 
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Williams  ▼.  Heraey. 

all  the  testimony  given  in  his  favor  was  true.  There  is  noth- 
ing in  the  record  of  this  case  showing  that  Safford  ever  had 
the  legal  custody  or  charge  of  Converse,  except  the  evidence 
that  shows  that  Safford  acted  as  the  officer  of  the  justice's 
court  during  the  trial. 

The  judgment  of  the  court  below  will  be  modified  so  that 
if  a  return  of  the  horse  cannot  be  had,  the  plaintiff  may  re- 
cover $82.45,  the  amount  of  his  debt,  with  interest,  costs,  etc. 
( Woljky  V.  Risingy  12  Kas.  585.)  In  all  other  respects  the  jodg« 
ment  will  be  affirmed. 

All  the  Justices  concurring. 


Lkwis  D.  Williams  ei  ci.  v.  Timothy  F.  Herskt. 

1.  Bill  of  Ezobftions;  JB^iffiing^  and  Oert^ying;  lUing  qf  Rteord.  Where  a 
bill  of  exceptions  commences  with,  **  Be  it  remembered/'  etc.,  and  con- 
cludes with,  ''The  defendants  therefore  ask  that  this  their  bill  of  excep- 
tions may  be  signed  by  the  judge  and  made  a  part  of  the  record  in  this 

'  case,  which  is  accordingly  done;"  and  the  judge  then,  on  the  same 
piece  of  paper,  certifies  to  the  correctness  of  the  bill,  and  signs  the 
certificate,  without  calling  the  paper  a  bill  of  exceptions,  or  ordering  it 
to  be  made  part  of  the  record,  hdd,  that  the  paper  is  nevertheless  a  bOl 
of  exceptions,  and  a  part  of  the  record. 

2.  Intebest  ;  Jtunning  AceounL  It  is  not  error  for  the  court  to  instruct  the 
jury,  that "  interest  cannot  be  claimed  on  an  open  and  running  mutual 
account,  except  by  an  agreement  of  the  parties.'' 

3.  Eyidencb  of  Valub;  Former  AppraiUemerUt  not  OompeUnl,  It  Is  not  error 
for  the  court  to  exclude  evidence  attempted  to  be  introduced  for  the 
purpose  of  proving  the  value  of  certain  land,  where  such  evidence 
merely  tends  to  prove  that  two  men  at  a  previous  time  appraised  said 
land  at  a  certain  amount,  and  where  better  evidence  of  the  value  of  the 
land  ean  be  obtained. 
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BmjT  from  Mitchell  District  Court 

Action  by  Hersey  against  Williams  and  wife,  and  James  Ftn- 
lugarty  to  have  a  certain  deed  absolute  in  form  adjudged  to  be 
a  mortgage  in  fact,  and  to  compel  Williams  and  wife  to  recon- 
vey  certain  property  to  plaintiff,  and  to  recover  from  WiUimns 
and  Unnegan  an  alleged  balance  due  plaintiff  on  account.  Trial 
at  the  December  Term  1874.  The  testimony  and  special  find- 
ings show,  that  Hersey  on  the  8d  of  March  1878  was  indebted 
to  W.  ^  -R  in  the  sum  of  f580;  that  on  that  day  Hersey  and 
wife  conveyed  to  Williams  by  said  deed  a  large  number  of  lots 
in  the  town  of  Beloit;  that  said  deed  was  so  given  to  secure 
the  payment  of  said  $580  to  said  W.  ^  F.;  that  before  the 
commencement  of  this  action  WiUiams  had  sold  and  conveyed 
a  large  amount  of  the  pi^perty  described  in  said  deed;  that 
such  sales  made  by  Williams  were  made  for  cash,  and  at  differ- 
ent times,  and  to  different  parties;  that  the  sums  realized  on 
such  sales  respectively  were  $50,  $125,  $125,  $200,  and  $500 — 
total,  $1,000 — all  of  which  came  to  the  hands  of  WHUams  ^ 
Fiimegan.  W.  ^  F.  paid  taxes  due  on  said  lands,  to  amount  of 
$16.93,  for  which  they  claimed  credit.  They  also  claimed  $26 
as  interest  on  the  $580  due  thereon  from  Hersey^  as  aforesaid. 
Hersey  claimed  that  he  should  be  allowed  interest  on  each  of 
the  aforesaid  sums  received  by  W.  ^  F.  on  the  sales  of  lots, 
from  dates  of  sales  respectively.  The  jury  found  generally  in 
fiivor  of  Hersey^  for  $403.07,  for  which  judgment  was  given, 
and  a  decree  was  entered  that  Williams  and  wife  reconvey  to 
Hersey  the  unsold  lots  described  in  the  deed  first  mentioned. 
(It  is  evident  that  the  jury,  under  the  instructions  of  the  court, 
did  not  allow  interest  in  favor  of  either  party.)  W.  ^  F.  bring 
tiie  case  here  on  error.  The  instructions  and  proceedings  com- 
plained of  are  folly  stated  in  the  opinion. 

Horton  ^  Waggener^  for  plaintiff  in  error. 

H.  ^1m  CoopeTy  and  A.  J.  JBarUa^  for  defendant  in  error. 
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Williams  v.  Hersey. 

The  opinion  of  the  court  waa  delivered  by 

Valentine,  J. :  The  defendant  in  error  raises  the  question, 
that  a  certain  portion  of  the  transcript  filed  in  this  case,  and 
claimed  to  be  a  bill  of  exceptions,  is  not  a  bill  of  exceptions^ 
i.Bui«f  *^^  ^^  ^^*  P*"^^  ^f  *^®  record  of  the  case.  The 
«xMpa<»iB.  piaintifts  in  error  make  no  reply  thereto.  Said  sup- 
posed bill  of  exceptions  commences  with  the  words,  "Be  it 
remembered,"  etc.,  and  then  includes  various  proceedings  of 
the  court  below,  and  rulings  to  which  the  plaintiffs  in  error, 
defendants  below,  excepted,  and  then  concludes  with  the  fol- 
lowing words:  "  The  defendants  therefore  ask  that  this  their 
bill  of  exceptions  may  be  signed  by  the  judge  and  made  a  part 
of  the  record  in  this  case,  which  is  accordingly  done."  Then 
immediately  following  these  words,  ^nd  on  the  same  piece  of 
paper,  comes  a  certificate,  purporting  to  be  a  certificate  of  the 
judge  and  signed  by  the  judge,  certifying  to  the  correctness  of 
the  matters  and  things  previously  set  forth  in  the  foregoing 
paper.  The  judge  does  not  in  his  certificate  call  the  paper  a 
bill  of  exceptions,  nor  does  he  in  said  certificate  order  that  it 
be  made  a  part  of  th^  record.  But  still,  as  he  knew  what  it 
was  intended  for,  and  approved  it  and  signed  it,  we  think  it 
should  be  considered  as  a  bill  of  exceptions,  and  as  a  part  of 
the  record  in  the  case.  Considering  it  then  as  a  part  of  the 
record,  does  the  record  show  any  error  in  this  case?  In  con- 
sidering this  question  we  shall  follow  the  brief  of  plaintiffs  in 
error. 

We  perceive  no  substantial  error  in  the  first  instruction  given 
by  the  court  to  the  jury;  and  the  plaintiffs  in  error  have  not 
pointed  out  to  us  where  or  how  it  could  possibly  prejudice 
their  substantial  rights. 

We  do  not  think  the  court  erred  by  giving  the  second  in- 
struction to  the  jury.  It  reads  as  follows:  "Interest  cannot  be 
s.iB««r«t<m  claimed  on  an  open  and  running  mutual  account 
S»unf  except  by  an  agreement  of  parties."  It  would  be 
strange  if  each  item  of  an  open,  running,  long-continued,  mu- 
tual account  should  separately  and  on  each  side  draw  interest 
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from  the  earliest  inception  of  each  respectively  until  paid.  It 
would  even  be  strange  if  the  ever-varying  balances  due  on  such 
an  account  should  draw  interest  without  any  agreement  there- 
for. We  do  not  think  that  the  statute  provides  for  any  such 
interest  The  statute,  (Laws  of  1871,  page  260,)  does  provide 
however,  that  "  money  due  on  settlement  of  accounts  from  the 
day  of  liquidating  the  same  and  ascertaining  the  balance," 
shall  draw  interest  And  the  statute  also  provides,  that 
*' money  due  and  withheld  by  an  unreasonable  and  vexatious 
delay  of  payment  or  settlement  of  accounts,"  shall  draw  in- 
terest But  the  statute  nowhere  provides  that  where  there  has 
been  no  settlement,  and  no  delay  of  settlement  by  either  party, 
and  the  account  is  mutual,  and  still  open  and  running,  that  the 
various  items,  or  ever-varying  balances  on  either  side,  shall 
.draw  interest  The  plainti&  in  error  claimed  $26  as  interest; 
and  the  judgment  of  the  court  below  could  easily  be  modified 
to  that  extent,  if  we  thought  the  foregoing  instruction  errone- 
ous; but  we  do  not  think  that  it  is  erroneous. 

It  was  not  error  for  the  court  to  exclude  certain  evidence 
which  was  attempted  to  be  introduced  for  the  purpose  of 
t  FttwTof       proving  the  value  of  certain  land,  and  which  merely 

^"•^  tended  to  prove  that  two  certain  men  at  a  previous 
time  appraised  said  land  at  a  certain  amount  Said  evidence 
was  not  the  best  that  could  be  procured,  and  was  in  its  nature, 
hearsay.    Better  evidence  was  in  fact  introduced  on  the  trial. 

We  think  there  was  no  error  in  "  refusing  to  give  other  in- 
structions asked  for  by  the  plaiutiffi  in  error.'*  There  was  only 
one  instruction  refused,  and  we  think  that  all  that  was  proper 
to  be  given  was  substantially  given  in  other  instructions. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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Nicklisson  v.  Holman. 

ISRABL  NiCKLISSON  Y.  LUOT  F.  HoLHAN  Ct  ol. 

1.  Pbtition;  Insufficiency;  Judgment — Tricsl— Evidence,  Where  no  ol^ection 
is  made  to  the  petition  in  the  court  below,  and  no  special  findings  sri 
asked  for  by  either  party,  and  the  court  finds  generally  in  favor  of  the 
plaintiff  and  against  the  defendant,  and  judgment  is  rendered  accord- 
ingly, the  supreme  court  will  not  disturb  the  judgment,  because  of  any 
supposed  insufficiency  of  the  petition  or  of  the  evidence,  if,  by  a  liberal 
construction  of  the  petition  and  of  that  portion  of  the  evidence  which 
tends  to  sustain  the  Judgment,  it  is  found  that  the  petition  and  evidence 
are  sufficient  to  sustain  and  uphold  the  judgment  [BremMt  v.  Weaver, 
1-488;  McJBridev,  HaHweU,  2-411 ;  Hale  et  aLv,  Johnson  et  oZ.,  6-137;  Oreer 
V.  Adams,  6-203;  Moore  v.  Wade,  8-380;  mtckeU  v.  MUhoan,  11-625;  Pbl- 
ster  V.  Rucker,  16-115;  Moody  v.  Arthur,  16-419.] 

2.  PRiNaPAL  AND  AoKNT;  KnouUdge  of  Agent,  In  law,  whatever  octones  to 
the  knowledge  of  an  agent  comes  to  the  knowledge  of  the  principal; 
and  whatever  is  done  by  an  agent  within  the  scope  of  his  agency,  in 
done  by  his  prindpaL  The  agent,  with  reference  to  third  persons,  and 
within  the  scope  of  his  agency,  is,  to  all  intents  and  purposes,  the  prin* 
cipal.  lffardUnv.8iale,  32-639;  McOubbinv,  Qraham,  4-398;  Swenson^ 
AuUman  et  al,,  14-273;  Perry  v.  Jones,  18-552;  ffannon  v.  Houston,  18^561.] 

3.  Sals  op  Lanu — Oonlraet^^  Conveyance;  Presumption,  Where  •  sale  and 
conveyance  of  real  estate  is  made,  and  all  is  done  within  fourteen  days, 
it  will  be  presumed,  in  the  absence  of  anything  to  the  contrary,  that 
whatever  operated  to  produce  the  sale,  operated  to  produce  the  deed. 

Error  from  Franldin  Distrkt  OourL 

Thb  facts,  and  the  errors  complained  of,  are  sufficiently 
stated  in  the  opinion.  Holman  and  Holman,  as  plaintiffs,  had 
judgment  at  the  November  Term  1874,  and  Nicldisacn^  defend* 
ant,  brings  the  case  here  on  error. 

J.  W.  Defard,  and  JB.  G  WhUford,  for  plaintiff  in  error. 
Benson  ^  Parkmson^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  v^ras  an  action  brought  by  Lucy  F.  Hol- 
man and  her  husband  0.  Holman  against  Israel  Nicklisson, 
to  set  aside  a  certain  sale  and  conveyance  of  real  estate  made 
by  them  to  him.  The  title  to  said  real  estate  was  in  Mrs.  Hol- 
man, and  she  through  her  agents  C.  Holman  and  J.  R.  Hibbard 
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8old  the  same  to  said  Kioklisson,  and  then  she  with  her  hus- 
band executed  a  proper  deed  for  the  premises  to  Nicklisson. 
The  action  was  tried  by  the  court,  without  a  jury.  The  court 
found  generally  in  &yor  of  the  plaintifis,  and  against  the  de- 
fendant, and  judgment  was  rendered  accordingly,  and  the 
defendant  brings  the  case  to  this  court  The  principal  objec- 
tions  urged  in  ibis  court  to  the  proceedings  in  the  court  below 
are,  that  neither  the  petition  below  nor  the  evidence  is  sufficient 
to  sustain  the  judgment  "So  objection  was  made  to  the  peti- 
tion in  the  court  below;  and  neither  party  asked  the  court  to 
find  otherwise  than  generally.  Therefore,  unless  we  should 
find  some  &tal  defect  in  the  petition,  or  the  evidence,  it  would 
be  our  duty  to  affirm  the  judgment  If  by  a  liberal  construc- 
tion of  the  petition,  and  of  that  portion  of  the  evidence  which 
tends  to  sustain  the  judgment,  we  should  find  that  they  are 
sufficient  to  sustain  and  uphold  the  judgment,  then  it  would 
be  our  duty  to  say  that  no  substantial  error  was  committed  in 
the  case*  And  so  construing  the  petition  and  the  evidence, 
we  think  they  are  sufficient  The  evidence  is  probably  weakest 
in  showing  that  the  defendant  made  false  and  fraudulent  state- 
ments,, and  that  the  plaintifis  relied  upon  the  same,  and  were 
thereby  induced  to  make  said  sale  and  conveyance.  But  as 
the  court  l>elow  found  upon  these  matters,  sjb  well  as  upon 
others  in  the  case,  in  favor  of  the  plainti£&  and  against  the  de- 
fendant, and  as  there  was  some  evidence  to  support  all  these 
findings,  and  as  such  findings  are  findings  of  fact,  and  not  of 
law,  we  are  not  authorized,  merely  because  of  such  weakness 
of  evidence,  to  reverse  the  judgment  of  the  court  below  and 
grant  a  new  trial.  Within  the  rules  heretofore  enunciated  by 
this  court,  we  think  the  evidence  was  sufficient 

The  alleged  false  and  fraudulent  statements  were  however 
not  made  directly  to  Mrs.  Hoi  man,  but  were  made  to  her  agents, 
C.  Holman  and  J.  B.  Hibbard;  and  it  is  now  claimed  that  such 
statements  were  never  communicated  to  her.  Whether  this 
is  true  or  not,  as  a  fact,  it  is  not  true  in  law.  In  law,  whatever 
comes  to  the  knowledge  of  an  agent,  comes  to  the  knowledge 
of  his  principal;  and  whatever  is  done  by  an  agent,  within  the 
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scope  of  his  agency,  is  done  by  his  principal.  The  agent,  with 
reference  to  third  parties,  and  within  the  scope  of  his  agency, 
is  to  all  intents  and  purposes  the  principal.  Whatever  Nick- 
lisson  said  to  Mr.  Holnian  and  Hibbard  affecting  the  negotia* 
tions,  he  in  law  said  to  Mrs.  Holnian.  But  it  is  further  claimed 
that  it  was  not  sufficiently  shown  that  the  effect  of  said  state- 
ments was  still  operating  on  the  minds  of  plaintiffs  when  they 
executed  said  deed.  We  think  it  was.  The  negotiations  com- 
menced about  December  20th  1878,  and  ended  January  3d 
1874,  when  said  deed  was  made,  occupying  about  fourteen 
days.  And  the  whole  of  these  negotiations  from  the  begin- 
ning to  the  end,  including  the  sale  and  the  deed,  were  merely 
parts  and  portions  of  only  one  and  the  same  transaction..  What- 
ever operated  to  produce  the  sale,  it  will  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  operated  to  produce  the 
deed,  although  the  deed  may  not  have  been  executed  on  the 
same  day  the  sale  was  made.  There  was  not  a  particle  of  evi- 
dence tending  to  show  that  the  effect  of  said  statements  had 
ceased  to  operate  on  the  minds  of  the  plcdntifis  when  they  exe- 
cuted said  deed.  We  must  therefore  infer  that  the  execution 
of  said  deed  was  induced  by  said  alleged  false  and  firaudulent 
statements. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


Ebbnezeb  J.  Oamblb  v.  W.  B.  Hodoes. 

Absionhxht  of  Error;  When  Judgment  wiUhe  Affirmed,  Where  the  only 
assignment  of  error  is,  that  the  the  judgment  was  given  for  the  de- 
fendant when  it  ought  to  have  been  given  for  the  plaintiff,  and  the 
findings  are  sufficient  to  sustain  the  judgment^  and  seem  to  be  oorrect^ 
and  no  motion  was  made  to  set  aside  the  findings,  or  for  a  new  trials 
and  no  exceptions  were  taken  by  the  plaintiff  to  any  ruling,  finding  or 
decision  made  in  the  case,  the  judgment  of  the  court  below  most  be 
affirmed.    [Brown  v.  Rhodes^  1-359;  Green  v.  Z>tmn,  5-282.] 


Digitized  by 


Google 


JULY  TEEM,  1876.  26 


Opinion  of  the  Oonrt 


Brriir  from  Cowley  District  Court* 

Rbplsyih.  The  material  questions  are  stated  in  the  opinion. 
Trial,  and  judgment  for  defendant,  at  October  Term  1874. 
The  plaintiff  brings  the  case  here  on  error. 

Pgyor  ^  KageTj  for  plaintiff. 
J.  M.  Alexander^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J, :  This  was  an  action  of  replevin,  brought  by 
Ebenezer  J.  Gamble  against  W.  B.  Hodges.  The  judgment 
in  the  court  below  was  in  favor  of  the  .defendant  and  against 
the  plaintiff,  and  the  plaintiff  now  brings  the  case  to  this 
court.  He  assigns  for  error  in  this  court,  "That  the  said 
judgment  was  given  for  the  said  Hodges  when  it  ought  to 
have  been  given  for  the  said  Gamble,  according  to  the  law  of 
the  land."  (See  Brovmv.  Rhodes j  1  Kas.  859;  Green  v.  Dunn, 
5  Kas.  262.)  This  is  the  only  error  assigned.  The  case  was 
tried  in  the  court  below,  without  a  jury.  The  court  found 
generally  in  favor  of  the  defendant  .and  against  the  plaintiff 
in  the  following  words:  "The  said  court,  after  hearing  the 
evidence  and  the  arguments  of  counsel,  doth  find  that,  at  the 
time  of  the  commencement  of  this  action  the  right  of  posses- 
sion of  said  property  was  in  the  defendant,  and  that  the  value 
of  said  property  was  the  sum  of  $108."  ^o  motion  was  made 
to  set  aside  this  finding,  or  for  a  new  trial.  No  exception  was 
taken  thereto;  and  we  are  inclined  to  think  it  is  correct.  It  is 
certainly  sufficient  to  sustain  the  judgment  "  The  defendant 
excepted  to  the  judgment" — in  these  very  words.  But  the 
plaintiff  took  no  exception  to  the  judgment,  or  to  any  ruling, 
finding,  or  decision  made  in  the  case. 

The  judgment  of  the  court  below  must  be  affirmed. 

All  the  Justices  concurring. 
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David  H.  Mitohbll  ▼•  Washinotov  D.  Woods. 

Tbbbpasb;  Ivjwrtd  PoHy,  vfrongfuUy  in  Ponemon;  Damaga,  Where  W.  te 
wrongfally  in  poasession  of  a  building  and  is  doing  business  therein, 
and  M.,  who  is  rightfully  entitled  to  the  possession  of  the  bailding^ 
irregularly  oasts  W.  therefrom,  W.  is  not  entitled  to  reoover  damages 
for  the  loss  of  the  prospective  profits  which  he  might  have  made  had 
he  been  permitted  to  cany  on  his  business  in  said  building.  [FStxpatriok 
V.  Gehharl,  7-46;  TaOman  v.  Janei^  13-446;  WdOaee  v.  HaU,  22-276J 


JBrror  from  Leaomiworth  District  OourL 

Tbbspass,  brought  by  Woods.  The  facts  are  fully  stated  in 
the  opinion.  Trial  at  the  November  Term  1874.  Verdict 
and  judgment  for  plaintiff  for  fifty  dollars  damages.  Defend- 
ant Mitchell  brings  the  case  here  on  error. 

F.  P.  Mtztmttiamf  for  plaintiff  in  error. 
Taylor  ^  QiUpatrick^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  This  was  an  action  for  damages,  brought  by 
Washington  D.  Woods  against  David  H.  Mitchell,  for  unlaw- 
fully removing  the  plaintiff  and  his  property  from  a  certain 
building  occupied  by  him  as  a  livery  stable.  Both  parties 
claimed  to  be  entitled  to  the  possession  of  the  building,  and 
each  claimed  the  same  in  his  own  right.  The  facts  of  the  case, 
so  far  as  it  is  necessary  to  state  them,  are  substantially  as  fol- 
lows: The  lot  upon  which  the  building  stood  belonged  to  John 
A.  Halderman.  Halderman  leased  the  same  to  A.  T.  Kyle  k 
Co.  The  firm  of  Kyle  &  Co.  was  composed  of  A.  T.  Kyle  and 
Nannie  E.  Woods,  the  wife  of  Washington  D.  Woods.  On 
October  5th  1878,  the  firm  of  Kyle  &  Co.,  and  each  member 
thereof,  with  the  consent  of  Halderman,  assigned  said  lease  to 
Mitchell;  but  by  an  agreement  with  Mitchell  said  firm  was  to 
occupy  said  premises  upon  certain  terms  and  conditions,  which 
terms  and  conditions  were  however  never  performed.    W.  D. 
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Woods  the  general  agent  of  the  firm,  did  nearly  ali  their  bnai- 
nese,  and  waa  perfectly  cognizant  of  all  the  foregoing  facts.  On 
November  6th  1878,  Kannie  B.  Woods  attempted,  for  and  in 
the  name  of  the  firm  of  Kyle  &  Oo.^  to  sub-lease  said  premises 
to  her  husband,  said  W.  D.  Woods.  But  this  was  done  with- 
out the  consent  or  knowledge  of  either  Kyle  or  Halderman. 
It  was  wholly  outside  of  the  scope  of  the  copartnership  busi- 
ness; and  by  the  terms  of  the  copartnership  organization 
Mrs.  Woods  had  no  authority  to  transact  any  business  for 
the  copartnership.  W.  D.  Woods  and  A.  T.  Kyle  were  the 
only  persons  authorized  to  transact  business  for  the  copart- 
nership. Up  to  November  14th  1878,  W.  D.  Woods  continued 
to  recognize  Mitchell's  rights  in  and  to  said  premises.  On 
December  17th  1878,  Mitchell  gave  notice  to  said  firm  and 
to  each  member  thereof,  and  to  W.  D.  Woods,  to  vacate  said 
premises.  On  December  22d  1873,  Mitchell  commenced  an 
action  of  forcible  detainer  against  the  firm  and  each  member 
thereof,  but  not  against  W.  D.  Woods,  to  oust  them  from  the 
premises.  The  action  terminated  in  favor  of  the  plaintiff,  and 
against  the  defendants.  W.  D.  Woods  was  present  at  the  trial, 
and  was  cognizant  of  all  the  proceedings.  A  writ  of  restitu- 
tion was  then  issued  to  an  officer  to  restore  the  premises  to 
Mitchell.  The  officer  and  Mitchell  then  proceeded  to  execute 
the  writ,  and  then  and  for  the  first  time  so  far  as  Mitchell 
knows,  W.  D.  Woods  claimed  the  possession  of  the  property 
in  his  own  right  Up  to  November  5th  1878,  W.  D.  Woods 
had  possession  of  the  property  as  the  agent  of  Kyle  &  Co.,  and 
Mitchell  supposed  h$  still  occupied  the  property  in  that  ca- 
pacity. The  officer,  at  Mitchell's  instance,  then  executed  the 
writ  by  removing  all  the  property  found  on  the  premises,  and 
giving  to  Mitchell  the  possession  of  the  premises.  W.  D. 
Woods  then  commenced  this  action  against  Mitchell  for  un- 
lawfully removing  him  and  his  property  from  the  premises. 
Now,  whatever  may  have  been  W.  D.  Woods'  right  to  the 
premises  as  against  his  wife  or  Kyle,  or  Halderman,  or  the  fixm 
of  Kyle  &  Co.,  we  think  it  must  be  conceded  that  he  had  no 
right  thereto  as  against  Mitchell.    Even  if  we  should  consider 
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the  judgment  in  the  forcible  detainer  caee  as  void,  and  the 
lease  from  Woods'  wife  to  himself  as  valid,  still,  under  the 
agreement  between  Mitchell  and  Kyle  &  Co.,  (as  its  condition 
had  previously  been  broken,)  Mitchell  was  entitled  to  the  pos- 
session of  the  property  as  against  Kyle  k  Co.  and  all  persons 
holding  under  them.  In  fact,  so  far  as  anything  is  shown  in 
this  case,  Mitchell  was  entitled  to  the  possession  of  the  prop- 
erty as  against  all  the  world.  Now  Woods,  at  most,  obtained 
only  the  rights  of  Kyle  &  Co.  by  virtue  of  the  lease  from  his 
wife  to  himself;  and  he  was  perfectly  cognizant  of  all  the 
rights  of  Mitchell.  Woods  therefore  had  nothing  bat  the 
mere  naked  possession  of  the  property,  without  right  thereto 
as  against  Mitchell;  and  Mitchell  had  the  right  thereto,  but 
without  the  possession.  Both  claimed  the  right. of  possession, 
and  Mitchell  believed  that  his  right  gave  him  the  right  to  take 
possession.  But  as  the  writ  did  not  run  against  Woods,  and 
as  Woods  was  then  claiming  the  property  in  his  own  right,  and 
not  as  agent  for  Kyle  &  Co.,  Mitchell  was  probably  mistaken. 
It  is  possible  however  that  this  whole  claim  of  Woods  was  a 
mere  sham  and  trick.  There  was  no  apparent  change  in  the 
business,  and  although  Woods  claims  that  his  wife  executed  said 
lease  to  him  on  November  5th  1878,  yet  he  recognized  Mitch- 
ell's rights  down  to  November  14th.  We  think  the  court  be- 
low erred  in  instructing  the  jury  that  they  might  allow  Woods 
damages  for  injuries  to  his  business  and  for  loss  of  profits 
therein.  He  had  no  right  as  against  Mitchell  to  carry  on  busi- 
ness in  that  building;  and  by  doing  so  he  committed  a  wrong 
upon  Mitchell's  rights.  Is  he  entitled  to  recover  for  the  loss 
of  the  fruits  of  such  wrong?  Is  he  entitled  to  recover  for  the 
loss  of  the  prospective  profits  of  his  own  intended  wrong- 
doing?  Is  he  entitled  to  be  paid  for  his  own  intended  wrong- 
doing? Can  he  found  a  right  of  recovery  upon  any  such 
intended  wrongdoing?  And  will  he  recover  from  the  person 
against  whom  he  intended  to  commit  the  wrong?  Is  he  en- 
titled to  recover  from  Mitchell  all  that  he  might  have  made  by 
carrying  on  a  business  in  violation  of  Mitchell's  rights?  The 
court  below  limited  the  amount  that  he  might  recover  as  fol- 
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lows:  '^If  he  resumed  business  at  some  other  place,  and  real- 
ized profits  there  in  his  business,  he  cannot  keep  those  profits 
and  at  the  same  time  recover  ttie  fuU  avKnmt  he  might  have 
been  making  at  the  old  stand.  He  could  only  recover  the  dif- 
ference in  that  amounf  We  do  not  think  he  was  entitled  to 
recover  any  prospective  profits  which  might  have  resulted  from 
his  own  intended  wrongdoing.  The  most  that  he  could  re- 
cover would  be  nominal  damages  for  the  irregular  ouster,  and 
actual  damages  for  the  actual  injuries  to  his  property.  There 
was  no  injury  done  to  his  person.  And  he  had  no  right  to  re- 
cover for  the  use  of  the  building,  a  thing  which  he  had  no 
right  to  use  at  all. 

The  judgment  of  the  court  below  must  be  reversed,  and 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


A  T.  ft  Santa  Fb  Railroad  Co.  v.  Comm'rs  of  Jbffsbson  Co. 

L  Municipal  BondSi  in  Aid  or  Railroads  ;  Curative  Ad  of  1868.  The  cu- 
rative act  of  February  25th  1868,  (Gen.  Stat.,  p.  892,)  was  intended  to  care 
irregalarities  in  the  proceedings  had  in  any  coanty  on  the  question  of 
county  sabecription  to  railroads,  and  to  remove  all  technical  hindrances 
to  the  carrying  into  effect  of  the  will  of  the  majority.  It  was  not  de- 
signed, and  did  not  have  the  effect,  to  legalize  illegal  votes,  or  to 
aathorize  a  county  subscription  of  stock  and  issue  of  bonds  without  the 
vote  of  a  majority  of  the  qualified  electors  of  the  county  voting  upon 
the  question.  [2Voy  v.  R.  R.^  11-519;  Lewis  v.  Oomm're,  12-186;  R.  R.  v. 
C&mm'n  Muani  Cb.,  12-230;  -R.  R.  v.  Fbrt  Scoti,  16-438;  R.  R,  v,  Comm'n 
Andenon  Oo^  16-302;  Leavenworth  Cb.  Common  v.  HigginMham,  post,  62; 
Comm*n  Andenon  Cb.  v.  R,  R.,  20-634;  JK.  R,  v,  CommWi  PhUlipe  Co., 
25-261;  lynmerv.  Comm'n  Wood$on  Cb.,  27-314.] 

%, Upon  the  testimony  presented  in  this  case  it  la  apparent,  and 

the  court  finds,  that  a  majority  of  the  qualified  electors  of  Jefferson 
county  voting  upon  the  question  did,  on  the  7th  day  of  January  1868, 
vote  against  subscribing  to  the  capital  stock  of  the  Atchison,  Topeka  & 
Santa  V6  Bailroad  Company. 
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Original  Proceedings  in  Mandamus. 

This  action  was  commenced  in  this  court  in  September 
1872.  On  the  return  of  the  alternative  writ  of  mandamus, 
the  defendant  moved  to  quash  the  writ  because  the  action  was 
brought  in  the  name  of  "  Tfie  State  of  Kansas^''  as  plaintiff, 
instead  of  the  Railroad  Company ^  the  real  party  in  interest 
This  motion  was  sustained  at  the  January  Term  1878;  (11 
Kas.  66.)  The  proper  annendment  being  made,  the  defend* 
ants  answered,  setting  up  several  defenses.  One  of  these  de> 
fenses  was  res  adjitdieaia — alleging  and  setting  forth  a  decree 
rendered  by  the  United  States  circuit  court  for  the  district 
of  Kansas  at  the  May  Term  1870.  The  plaintiff  moved  to 
strike  this  defense  from  defendants'  answer,  and  said  motion 
was  heard  and  decided,  and  sustained,  at  the  July  Term  1873 
of  this  court;  (12  Kas.  127.) 

The  action  is  brought  to  compel  the  defendants  to  issue  and 
deliver  to  plaintiff  the  bonds  of  Jefferson  county,  to  the 
amount  of  $150,000,  in  payment  of  the  subscription  of  that 
county  for  that  amount  of  the  capital  stock  of  the  plaintiff 
company.  The  petition  for  mandamus  alleges  that  on  the  6th 
of  December  1867,  the  board  of  county  commissioners  of  Jef- 
ferson county  made  an  order  submitting  to  the  voters  of  the 
county  the  question  of  subscribing  for  the  stock  of  the  plain- 
tiff to  the  amount  of  |150,000,  and  issuing  the  bonds  of  the 
county  in  payment  therefor;  that  on  the  7th  of  January  1868, 
the  election  was  held,  that  a  majority  of  the  votes  cast  were  in 
favor  ot  the  proposition  submitted,  and  that  the  county  com- 
missioners duly  met,  canvassed  the  vote,  and  declared  the  re- 
sult, (showing  that  862  votes  had  been  cast  in  said  county  in 
favor  of  said  proposition,  and  776  against  it — or,  a  majority 
of  96  in  favor  of  the  subscription;)  that  on  the  14th  of  Janu- 
ary 1869,  the  county  commissioners,  by  their  proper  officers, 
made  a  subscription  in  writing  for  the  stock  in  accordance 
with  the  terms  and  conditions  mentioned  in  the  proposition 
submitted  at  said  election,  which  subscription  was  reported  by 
the  county  board,  and  by  it  approved;  that  on  the  17th  of 
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Febraary  1869^  said  Bubscription  was  duly  accepted  and  re- 
ceived by  the  plaintiff^  and  thereupon  the  company  entered 
open  the  work  of  constructing  its  road,  and  in  all  respects  has 
fully  .complied  with  the  requirements  of  law,  and  the  terms 
and  conditions  of  the  subscription  made  by  the  pounty.  The 
petition  also  alleged  that  the  plaintiff's  railroad  was  completed 
through  Jefferson  county  in  May  1872,  and  that  on  the  6th  of 
June  thereafter  a  certificate  of  tiie  chief  engineer  of  the  com- 
pletion of  said  road  was  duly  filed  with  the  county  clerk,  as 
reqaired  by  law.  On  the  17th  of  June  1872,  the  plaintiff  ten- 
dered the  stock  to  the  county  commissioners,  and  demanded 
the  bonds  of  the  county,  and  the  commissioners  refused  to  ac- 
cept the  stock  or  to  issue  the  bonds.  TTpon  this  state  of  fitcts 
the  plaintiff  commenced  this  action.  As  a  defense  to  plain- 
tiff's action,  the  defendants  allege  that  the  election-order  of 
6th  December  1867  was  made  without  the  necessary  and 
proper  petition  therefor;  that  more  than  a  hundred  illegal  and 
ipurious  votes  were  cast  in  favor  of  the  proposition  at  the 
election  of  7th  January  1868;  that  a  minority  of  the  legal 
votes  cast  at  said  election  were  against  making  the  subscrip- 
tion and  issuing  the  bonds;  and  that  the  subscription  to  the 
stock  of  said  Railroad  Company  made  by  order  of  said  county 
commissioners  on  the  14th  of  January  1869,  was  wholly  with- 
out authority  of  law,  and  void. 

Upon  the  trial  of  the  issue  so  joined,  a  vast  amount  of  tes- 
timony was  taken  and  submitted,  the  character  of  which  is 
sufficiently  stated  in  the  opinion,  infra.  The  briefs  and  argu- 
ments of  counsel  are  voluminous,  but  being  mainly  upon 
questions  of  fact,  they  are  omitted. 

JoJm  Martin^  and  M.  H.  Case^  for  plaintiff. 
Thaehtr  ^  Stevens^  Keder  f  Qephart^  and  L.  A.  Myers^  for 
defendants. 

The  opinion  of  the  .court  was  delivered  by 

BaswBB^  J.:  This  is  a  proceeding  in  mandamus,  brought 
orisnnally  in  this  court,  to  compel  the  issue  of  one  hundred 
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and  fifty  thousand  dollars  of  the  bonds  of  defendant  in  pay- 
ment of  a  subscription  of  a  like  amount  of  the  capital  stock  of 
the  plaintiff.  The  vote  on  the  question  of  subscribing  thie 
stock  and  issuing  these  bonds  was  had  on  the  7th  of  January 
1868,  and  the  canvass  by  the  county  commissioners  showed  a 
majority  in  &vor  of  the  subscription  and  the  bonds.  The 
defendant  challenges  that  vote,  claims  that  a  large  number  of 
illegal  votes  were  cast,  and  that  a  majority  of  the  qualified 
electors  voted  against  the  subscription  and  the  bonds. 

Two  principal  questions  are  presented,  one  of  law  and  the 
other  of  fact.  The  question  of  law  arises  on  the  force  and 
I  Munid  1  effect  to  be  given  to  the  curative  statute  of  1868; 
S'iSliSijdf.  ^^^  this,  if  resolved  in  favor  of  the  plaintiff,  will 
Sm£****  waive  the  necessity  of  any  inquiry  into  the  question 
of  feet  Sec.  1  of  the  act  referred  to,  an  act  approved  Febru- 
ary 25th  1868,  and  by  its  terms  applicable  to  all  cases  in  which 
the  election  was  held  prior  to  January  21st  1868,  reads  aa 
follows: 

'*  Whenever  a  majority  of  the  persons  voting  at  any  election 
called  by  the  board  of  county  commissioners  of  any  county 
have  heretofore  voted  in  favor  of  subscribing  stock  and  issuing 
bonds  to  any  railroad  company  or  companies,  the  board  of 
county  commissioners  of  such  county  may  subscribe  to  the 
capital  stock  of  such  railroad  companv  or  companies  to  the 
amount  and  on  the  conditions  specifiea  in  the  orders  of  such 
board  of  county  commissioners  in  such  cases,  and  pay  such 
subscriptions  by  issuing,  to  each  company,  bonds  of  such 
county,  at  par,  *  *  *  whether  such  orders  and  electionSj  or 
either  of  them,  have  been  made  in  compliance  with  the  statutes  in 
such  cases  made  and  provided^  or  noty  or  whether  the  proposition 
submitted.at  the  election  had  was  for  the  subscription  of  stock 
and  the  issuance  of  bonds  to  one  or  more  railroad  companies.'* 
(Gen.  Stat.  892.) 

The  contention  of  plaintiff  is,  that  this  act  in  effect  legalizes 
all  votes  put  in  the  ballot-box;  that  the  phrase,  ^^persone 
voting,"  includes  iUegaly  as  well  as  legal  votes;  and  that  it  was 
the  intention  of  the  legislature  to  preclude  all  inquiry  back  of 
the  returns.  On  the  other  hand,  defendant  insists  that  the  in- 
tention and  effect  of  this  act  were  simply  to  cure  all  defects  in 
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the  election  proceedings,  to  uphold  the  will  of  the  majority, 
and  prevent  its  defeat  by  any  technical  omission.  The  argu- 
ment of  plaintiff  is  plausibly  and  forcibly  put,  by  its  learned 
counsel.  He  says  that  the  legislature  had  unquestioned  power 
to  authorize  county  boards  to  subscribe  for  stock  in  railroad 
companies,  and  issue  county  bonds  in  payment  therefor,  with- 
out first  submitting  the  question  to  a  vote  of  the  people,  and 
cites  in  support  thereof,  McOuUer/  v.  The  Mayor^  ^c.y  3  Head, 
(Tenn.)  817;  Shelby  Co.  Court  v.  C.  ^  0.  Rid.  Co.,  8  Bush. 
(Ky.)  209;  McMiUen  v.  JBoyleSy  6  Iowa,  804;  McMUienv.  The 
Cb.  Judge,  6  Iowa,  891;  K.  C.  St.  J.  ^  C.  B.  Rid.  Co.  v.  The 
Aldermen,  ^.,  47  Mo.  849;  State,  ex  rel.  v.  Nodaway  Co.,  48 
Mo.  889;  Napa  V.  Rid.  Co.  v.  Napa  Co.,  30  Oal.  486.  And 
proceeding  with  his  argument,  counsel  for  plaintiff  states, 
that— 

"Prior  to  this  curative  act  of  1868,  the  state  had  run  wild 
on  the  railroad  question,  and  a  mania  had  seemed  to  seize  the 
public  mind,  that  railroads  were  projected  in  all  directions, 
that  every  town  and  village  was  to  be  advanced  immediately 
to  the  rank  of  a  city  by  means  of  railroads,  and  every  com- 
munity to  grow  rich  from  them;  that  this  excitement  neces- 
sarily led  to  excesses  and  extravagances  on  the  part  of  the 
people  of  counties,  cities  and  townships,  and  bonds  were  reck- 
lesdy  voted  to  ima^nary  and  worthless  railroad  enterprises. 
The  legislature  was  largely  influenced  by  this  so-called  *  spirit 
of  enterprise'  that  pervaded  the  whole  body  politic.  The  re- 
sult was,  that  bad  and  carelessly-framed  laws  were  passed  on 
the  subject.  "So  attempt  was  made  to  restrain  this  feeling,  by 
wise  and  wholesome  legislation.  Upon  the  conti^ary,  it  was 
encouraged.  New  plans  and  schemes  were  devised  by  each 
succeeding  legislature  to  encourage  what  was  delusively  termed 
*the  spirit  of  enterprise,'  *the  grand  policy  of  public  improve- 
ment,' and  *the  development  of  the  wonderful  resources  of 
the  country.'  Under  this  unnatural  system,  and  a  disastrous 
public  policy,  much  had  been  and  was  done.  In  many  in- 
stances, capitalists,  acting  in  perfect  good  faith,  had  been 
induced  to  invest  their  money  and  property  in  these  railroad 
enterprises,  and  had  been  encouraged  and  induced  to  do  so  by 
the  anxiety,  the  pledges  and  promises  of  the  people,  individually 
and  in  their  corporate  and  representative  capacities.  Under 
the  pressure  of  excitement  and  anxiety  on  the  subject  of  mil- 
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roadSy  it  is  unqestionably  true,  that  many  irregularitiee  oc- 
curred in  calling  and  conducting  the  elections.  It  is  equally 
clear  that  illegal  and  fraudulent  voting  occurred  at  very  many 
of  these  elections.  In  fact,  a  fair  and  honest  bond  or  county- 
seat  election  is  of  rare  occurrence;  and  the  same  statement  ia 
unfortunately  true  of  nearly  all  elections.  We  may  and  do  re- 
gret this  fact,  but  it  is  a  fact,  nevertheless.  We  do  not  justify 
it  It  is  a  wrong  to  the  public,  and  to  individuals,  to  be  con- 
demned at  all  times  and  under  all  circumstances.  The  people 
knew  of  the  existence  of  these  irregularities,  and  of  such  illegal 
voting;  the  men  who  had  invested  their  money  in  railroads 
thus  created,  knew  it;  the  le^lature  knew  it.  *  *  *  Every 
thoughtful  man  knew  that  this  unreasonable  excitement  on  the 
subject  of  building  and  aidine  railroads  must  end  sometime, 
and  that  when  the  end  should  come,  that  the  very  men  who 
had  been  the  most  active  promoters  of  it  would  be  the  loudest 
and  most  violent  in  their  efforts  to  undo  their  work.  One  ex- 
treme follows  another.  The  most  radical  advocates  of  a  popu- 
lar proposition  of  to-day,  are  the  most  radical  opponents  of 
that  same  proposition  as  soon  as  it  becomes  unpopular.  They 
are  the  quickest  to  find  fault  with,  and  condemn  the  very  acts 
that  they  were  guilty  of  in  the  midst  of  this  popular  excitement. 
•They  accept  cheerfully  the  benefits  that  have  accrued  to  them 
and  to  the  public  as  the  results  of  the  excitement,  but  are  ready 
to  doubt  the  morality  and  question  the  propriety  of  their  former 
actions  in  producing  these  benefits.  The  truth  of  tiiis  proposi- 
tion, in  its  full  force,  is  clearly  and  forcibly  illustrated  by  the 
evidence  of  witnesses  in  this  action.  The  legislature  knew 
that  after  the  roads  were  built,  and  this  popular  excitement  had 
subsided,  and  the  public  were  in  the  enjoyment  of  all  the  bene- 
fits accruing  from  such  enterprises,  that  pay-day  must  come; 
that  in  many  cases  the  people  would  be  doomed  to  disappoint- 
ment in  their  estimate  of  the  benefits  and  advantages  that 
would  result  froin  these  railroad  enterprises,  and  that  when 
they  were  confronted  with  these  disappointments,  and  pay-day 
should  come,  and  even  after  they  had  obtained  the  real  advan- 
tages of  a  good  railroad,  that  they  would  seek  out  some  ad- 
vantage, real  or  technical,  to  avoid  a  compliance  with  their 
contract,  and  prevent  the  payment  of  their  debt,  and  that  every 
fiEiilure  to  fully  realize  their  expectations  would  be  attributed 
to  some  fault  of  the  railroad  company,  and  that  they  would 
seek  every  possible  advantage  or  opportunity,  fair  or  unfair,  to 
avenge  their  disappointments,  and  avoid  the  very  burdens  that 
they  nad  imposed  upon  themselves.    Haviner  a  ftill  knowledge 


Digitized  by 


Google 


JULY  TERM,  1876.  85 


Opinion  of  the  Court. 


of  the  truth  of  all  these  matters,  and  for  the  purpose  of  pre- 
venting controversies  respecting  the  legality  and  regularity  of 
such  elections,  and  of  the  persons  voting  thereat,  and  as  a 
matter  of  sound  public  policy,  the  legislature  enacted  Hie  law 
now  under  consideration. 

"  Now,  in  view  of  the  condition  of  affairs  existing  at  the  time 
of  the  passage  of  this  act  (of  February  25th  1868,)  is  it  not 
clear  that  it  was  the  intention  of  the  legislature  to  make  valid 
and  binding  aU  contracia  and  agreements  thereafter  made,  and 
all  proceedmgs  theretofore  had  under  the  laws  then  in  force, 
whether  the  orders  and  elections  out  of  which  such  con- 
tracts,  agreements  and  proceedings  grew  had  been  in  compli- 
ance wim  the  statutes  in  such  cases  made  and  provided,  or 
not?  We  think  it  was.  If  this  act  was  not  intended  to  do 
the  things  expressed  in  it,  then  it  becomes  a  dead  letter,  and  is 
incapable  of  construction  or  any  rational  solution.  If,  how- 
ever, it  means  what  the  language  used  clearly  imports,  it  is 
immaterial  whether  a  petition  asking  for  the  election  was 
ever  presented — even  if  it  was  required,  which  we  deny. 
Ib  it  material  whether  the  judges  and  cle)*ks  were  sworn?  Is 
it  material  whether  the  election  proclamation  was  published 
one  or  twenty  days  before  the  election,  or  whether  it  was  pub- 
lished at  all?  Is  it  material  whether  the  election  returns  were 
regular,  or  irregular,  or  whether  any  returns  were  made  at 
all  ?  Isit  material  whether  one,  or  twenty,  propositions  for  tak- 
ing stock  in  as  many  different  railroads  were  submitted  at  the 
same  election?  Is  it  material  whether  the  persons  who  voted 
at  such  election  were  legal,  or  iUegal  voters?  Are  not  all  these 
matters  involved  in  the  legality  and  regularity  of  the  election^  and 
the  question  whether  the  election  had  been  in  "  compliance 
with  the  statutes  ?*'  If  illegal  votes  were  cast  at  such  election, 
would  it  be  in  compliance  with  the  statute  in  such  case  made  and 
provided?  Certainly  not;  but  it  would  be  a  clear  violation  of 
the  law  on  that  subject.  From  this  fact  does  it  not  clearly  fol- 
low, that  UleQal  voting  was  one  of  the  matters  that  was  intended 
to  be  remedfied  by  this  act — one  of  the  things  that  had  been 
done  not  in  compliance,  but  in  violation  of  the  statute  respect- 
ing such  elections,  and  therefore  made  valid?  It  was  illegal 
acts,  and  illegal  acts  of  this  kind,  that  the  act  in  question  was' 
intended  to  correct  and  make  valid.  This  view  of  the  case  is 
strengthened  by  the  very  first  lines  in  the  act,  as  follows: 
•Whenever  a  majority  of  the  persons  voting  at  any  election 
called  by  the  board  of  county  commissioners  of  any  county 
have  heretofore  voted  in  fevor  of   subscribing  stock,*  etc. 
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Does  not  the  use  of  the  phrase,  *  persons  voting'  at  such  elec- 
tion, have  precisely  the  same  eftect  as  if  the  act  in  express 
terms  legalized  aU  votes  put  in  the  ballot-box  at  such  election? 
Does  it  not  mean  exactly  that?  and  is  it  not  clear,  that  the 
legislature  intended  to  do  precisely  that  thing?  We  submit 
that  this  is  true,  and  that  the  legislature  had  the  power  to  do 
this,  if  it  had  the  power  to  legalize  the  election  in  any  other 
respect." 

We  have  made  this  lengthy  quotation  from  the  brief  of 
counsel,  as  showing  in  all  its  fullness  and  strength  the  argu- 
ment in  favor  of  the  construction  put  upon  the  law  by  the 
plaintiflfl  To  that  construction  we  cannot  assent,  and  will  en- 
deavor to  give  briefly  our  reasons  therefor.  Without  entering 
into  any  discussion  of  the  question,  whether  the  legislature 
has  power  to  authorize  a  county  to  subscribe  to  the  capital 
stock  of  a  railroad  company  without  the  previous  assent  of  a 
majority  of  the  electors,  and  conceding  for  the  purposes  of 
this  case  that  it  has,  it  is  still  a  fact  that  it  is  against  the  course 
of  our  legislation  on  the  subject.  Uniformly  the  legislature  has 
deemed  it  right,  if  not  essential,  that  they  who  must  bear  the 
burden  and  pay  the  taxes  should  decide  the  question  of  incur- 
ring the  liability.  We  need  scarcely  add,  that  there  is  a  jus- 
tice in  this  course  which  commends  it  to  every  one.  We  refer 
to  the  principal  statutes:  Laws  1864,  p.  85,  an  act  to  enable 
certain  counties  to  subscribe  to  the  capital  stock  of  two  rail- 
roads, §1.  Laws  1864,  p.  69,  an  act  authorizing  Wyandotte 
county  to  subscribe  to  the  stock  of  the  U.  P.  Railway  Co.,  §8. 
Laws  of  1865,  p.  41,  an  act  authorizing  counties  and  cities  to 
issue  bonds  to  railroad  companies,  §§1,  8  and  4.  Laws  1866, 
p.  72,  an  act  amending  last  act,  §1.  Laws  1867,  p.  117,  an 
act  for  incorporation  of  cities  of  the  second  class,  §  82.  Laws 
1868,  p.  203,  general  incorporation  act,  §  51.  Laws  1869,  p.  108, 
amendment  of  last  act,  §  1.  Laws  1870,  p.  189,  an  act  to  en- 
able townships  to  subscribe  to  the  capital  stock  of  railroad 
companies,  §  5.  Laws  1871,  p.  134,  an  act  concerning  cities 
of  the  third  class,  §  63.  Laws  1872,  p.  110,  an  act  authoriz- 
ing cities  and  townships  to  issue  bonds  for  bridges,  railroads, 
etc.,  §§  3  and  9.     Laws  1872,  p.  210,  an  act  concerning  cities 
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of  second  class,  §  68.  Laws  1874,  p.  46,  an  act  amending  act 
of  1872,  authorizing  cities  and  townslrips  to  issue  bonds  for 
bridges,  railroads,  etc.,  §10.  Laws  1876,  p.  68,  an  act  author- 
izing the  city  of  Mar  jsville  to  issue  bonds  in  aid  of  railroads,  §  8. 
Laws  1876,  p.  190,  an  act  authorizing  Marysville  and  other  town- 
ships to  issue  bonds  in  aid  of  railroads,  §1.  Laws  1876,  p.  212, 
an  act  to  enable  counties,  towns  and  cities  to  aid  railroads,  §  2. 
Laws  1876,  p.  218,  an  act  to  enable  counties,  towns  and  cities 
to  aid  railroads,  §5.  There  are  also  several  acts  authoriz- 
ing counties  and  cities  to  issue  bonds  in  lieu  of  outstanding 
railroad-aid  bonds,  or  for  funding  or  compromising  existing 
railroad-aid  indebtedness.  Many  even  of  these  require  a  pre- 
vious vote  as  a  condition  of  the  issue  of  the  funding  bonds, 
though  in  some  cases  the  legislature  seemed  to  think  the  vote 
authorizing  the  indebtedness  originally  was  a  sufBclent  assent 
of  the  people.  As  against  this,  it  is  doubtless  fair  to.  state, 
that  there  were  some  charters  granted  by  the  legislature  of  the 
territory  to  railroad  companies  which  seem  to  embody  author- 
ity to  counties  and  cities  to  subscribe  to  the  stock  of  the  com- 
panies without  any  prior  vote  of  the  people.  Laws  1855, 
p.  907,  §  17;  p.  912,  §  14.  And  that  in  1873  the  legislature 
passed  an  act  authorizing  Toledo  township.  Chase  county,  to 
issue  five  thousand  dollars  of  its  bonds  ^^  for  the  purpose  of 
building  a  side-track  and  depot  on  the  line  of  the  A.  T.  k 
Santa  F6  railroad,  *  *  *  for  the  use  and  benefit  of  the  people 
of  said  township;"  (Laws  1878,  p.  96,  §1;)  and  also  an  act 
authorizing  cities  of  the  first  class  to  purchase  or  condemn 
sites  for  depots  "to  be  held  for  the  common  use  of  all  railroad 
companies  now  or  hereafter  connecting  at  such  cities,"  and  to 
issue  their  bonds  therefor.  These  two  acts  are  scarcely  ex- 
ceptions to  the  general  course  of  legislation,  as  in  each  case  it 
would  seem  that  that  for  which  the  bonds  were  to  be  issued, 
was  to  be  and  remain  the  property  of  the  municipality,  and 
for  the  especial  use  of  its  citizens.  And  the  private  charters 
were  granted  long  before  railroad  building  commenced  in  this 
state,  or  the  attention  of  the  legislature  was  seriously  called  to 
the  matted.     So  it  may  fairiy  be  said,  that  the  course  of  our 
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legislation  has  uniformly  been  to  require  ihe  assent  of  the  peo- 
ple as  a  condition  of'Uie  burden  of  railroad-aid  bonds.  It 
would  seem  therefore  that  before  a  law  passed  in  the  very 
midst  of  this  legislation,  and  while  the  subject  was  uppermost 
in  the  thoughts  of  all,  should  be  construed  as  conflicting  with 
the  constant  rule,  the  intention  to  deviate  therefrom  should  be 
manifest  and  clear.  Again,  while  the  legislature  might,  in 
view  of  the  condition  of  aflairs  so  forcibly  and  graphically 
pictured  by  counsel,  wisely  and  justly  so  legislate  as  to  guard 
the  railroad  companies  against  loss  through  any  mere  irregu- 
larities or  omissions  in  the  proceedings  of  the  county  ofllcials, 
and  to-  secure  to  them  all  that  the  majority  of  the  voters  had 
agreed  to  give  them,  it  would  seem  equally  wise  and  just  that 
the  people  of  every  community  should  be  protected  from 
the  imposition  of  burdens  which  they  had  actually  refused  to 
assume,  and  for  which  an  apparent  majority  had  been  secured 
only  by  illegal  and  fraudulent  votes.  While  any  legislation 
may  in  particular  instances  work  injustice,  yet  the  spirit,  the 
intent,  the  natural  operation  of  every  law  should  be  to  secure 
equal  justice  to  all  parties  to  be  afiected  by  it.  And  surely,  it 
is  justice  to  companies  and  people  alike,  if  the  former  receive 
all  that  the  latter  agreed  to  give,  and  the  latter  are  protected 
from  all  burdens  which  they  have  refused  to  assume.  Any 
legislation  which  aims  at  that,  and  attempts  to  remove  all 
technical  obstructions  thereto,  aims  at  justice.*-  Any  which 
aims  to  the  one  side  or  the  other,  is  unequal  and  partial. 

But  turning  to  the  act  itself,  we  think  the  true,  the  natural 
interpretation  of  its  terms  is  in  harmony  with  the  course  of 
our  legislation,  and  the  dictates  of  justice.  The  language  is, 
"whenever  a  majority  of  the  persons  voting  at  any  election 
*  *  *  have  heretofore  voted."  This  defines  and  describes 
the  cases  to  which  the  law  may  apply.  Now,  the  term  "per- 
sons," standing  by  itself,  is  of  course  broad  enough  to  sustain 
the  construction  claimed  by  counsel.  It  includes  all,  infants 
and  adults,  males  and  females,  white  and  colored,  citizens  and 
aliens.    But  the  word  does  not  stand  alone.    The  only  persons 


Digitized  by 


Google 


JULY  TERM,  1876.  89 

Opinion  of  the  OovltU 

referred  to  are  '^  persons  voting,"  and  voting  is  a  legal  act. 
"Voting '*  is  not  the  mere  physical  act  of  depositing  a  piece  of 
paper  in  a  box.  The  physical  act  mnst  be  performed  under 
certain  conditions,  and  with  certain  concomitants,  to  render  it 
voting.  There  must  be  an  election  held  under  soQie  authority 
of  law.  The  time  and  place  must  in  some  way  be  legally  des- 
ignated. Election-officers,  acting  under  legal  warrant,  must 
be  present  to  receive  the  votes,  and  decide  as  to  the  qualifica- 
tions of  voters.  The  question  to  be  decided,  or  the  offices  to  be 
.filled,  mast  he  named  by  law.  The  person  voting  must  possess 
certain  qualifications  of  age,  sex,  citizenship,  and  residence,  as 
provided  by  law.  All  these  must  exist,  and  attend  the  physical 
act  of  depositing  the  paper  in  the  box,  to  make  it  voting — so 
that  when  the  statute  speaks  of  *^  persons  voting,'^  it  describes 
those  who  are  possessed  of  the  legal  qualifications  to  perform 
the  physical  act  of  depositing  their  ballots  in  the  box  under 
tiie  eircamstances  and  conditions  prescribed  by  law.  Only  dec- 
tors  vote.  Hence,  when  the  statute  names  ^'  persons  voting,''  it 
means  l^ose  electors  who  at  the  election  named  have  exercised 
their  right  of  voting.  That  the  language  used,  strictiy  con- 
strued, implies  this,  will  scarcely  be  questioned.  But  the  claim 
is,  that  some  who  are  not  electors  do  actually  vote;  that  their 
?otes  are  counted;  and  that  hence  a  statute  speaking  of  ^^  per- 
sons voting,"  means  all  whose  votes  are  received  and  counted, 
whether  electors  or  not  To  this  we  reply,  that  it  is  a  general 
rule  of  construction,  that  when  the  law  speaks  of  an  act  done 
or  to  be  done,  it  implies  that  it  is  legally  done  or  to  be  done. 
When  it  speaks  of  an  election,  it  means  a  legal  election.  When 
it  speaks  of  a  vote,  it  means  a  legal  vote.  When  it  names  a 
class  or  body  of  persons,  it  implies  that  the  persons  tntb/  and 
righifvUy  belong  to  that  class  or  body.  When  it  names  electors, 
it  means  legal  electors.  When  it  speaks  of  a  legislature,  it 
means  a  legal  legislature.  Again :  While  it  is  true  that  votes 
are  counted  as  votes  which  are  cast  by  persons  not  entitled  to 
vote,  it  is  not  because  the  law  considers  them  rightfully  there, 
but  because  through  the  imperfection  of  its  machinery  it  has 
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failed  to  eliminate  the  false  from  the  trnd,  and  so  is  bound  to 
assame  all  as  trae.  Whenever  it  is  able  to  detect  the  false,  it 
rejects  it.  The  election  board  is  created  in  the  first  instance 
to  judge  of  the  qualification  of  those  offering  to  vote,  and  to 
prevent  those  not  qualified  from  exercising  a  right  belonging 
only  to  those  qualified.  The  law  considers  the  action  of  the 
board  as  evidence  that  they  whose  ballots  they  received  were 
legal  voters,  prima  facie  evidence  <5nly  it  is  true,  but  still  in  the 
absence  of  other  testimony  conclusive.  It  therefore  speaks  of 
those  persons  as  "  voters,"  and  the  ballots  they  cast  as  "  votes." 
But  aware  of  the  liability  of  this  board  to  err,  or  be  imposed 
upon,  it  provides  a  way  of  further  inquiry;  and  if  upon  such 
further  inquiry  it  appears  that  a  ballot  has  been  received  from 
one  not  entitled  to  vote,  it  rejects  that  ballot,  and  no  longer 
calls  it  a  vote,  nor  the  person  casting  it  a  voter.  It  treats  it  as 
though  it  had  never  existed.  It  is  like  a  deed  void  upon  its 
face,  no  deed  at  all.  So  that,  when  it  speaks  of  a  "majority  of 
the  persons  voting,"  it  means  a  majority  of  those  rightfully 
voting.  When  it  says  that  the  person  receiving  a  majority  of 
the  votes  cast  at  an  election  shall  be  elected,  it  means  a  ma- 
jority of  the  votes  rightfully  cast.  The  canvass  may  give  one 
result,  and  if  there  be  no  contest  that  result  determines  what 
votes  were  rightfully  cast.  A  contest  may  give  another  result^ 
and  this  result  is  a  more  conclusive  determination  of  the  votes 
rightfully  cast,  and  controls  the  result  of  the  canvass.  And 
yet  the  law,  speaking  of  a  majority  of  the  votes  cast,  has  ref- 
erence all  the  while  to  those  votes  which  the  processes  of  the 
law  determine  are  rightfully  cast.  It  implies  legality.  It  as- 
sumes truth.  If  it  intends  to  class  the  legal  with  the  illegal, 
to  mix  the  false  with  the  true,  it  will  use  language  not  merely 
broad  enough  to  include  both,  but  either  necessarily  including 
both,  or  plainly  indicating  the  intention  to  mingle  both.  But 
again,  the  latter  portion  of  the  section  shows  what  was  intended 
to  be  remedied  by  the  act — what  omissions  and  errors  it  sought 
to  cure.  If  a  majority  voted  in  favor  of  the  subscription,  it 
might  be  made,  whether  the  "  orders  and  elections,  or  either  of 
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them,  have  been  made  in  compliance  with  the  statutes  in  such 
cases  made  and  provided,  or  not,  or  whether  the  proposition 
submitted  at  the  election  had,  was  for  the  subscription  of  stock 
and  the  issuance  of  bonds  to  one  or  more  railroad  companies." 
So  far  as  this  last  proviso  is  concerned,  it  refers  to  a  matter 
upon  which  it  was  known  there  had  been  conflicting  decisions, 
and  was  intended  to  prevent  controversy  in  the  courts  thereon. 
(See  the  discussion  of  this  question,  and  the  authorities  cited, 
in  Letois  v.  Bourbon  Cb.,  12  Kas.  213.)  It  bears  upon  the  ques- 
tion here,  only  as  indicating  what  matters  were  in  the  tiiought 
of  the  legislature,  and  the  character  of  the  defects  intended  to 
be  cured.  The  first  proviso  is  alone  material — though  the 
'' orders  and  elections  were  not  made  in  compliance  with  the 
statutes  in  such  case  made  and  provided."  The  qualifications 
of  electors  were  prescribed  by  the  constitution,  not  the  stat- 
utes. This  is  an  act  legalizing  and  validating  Sections.  Did 
it  intend  to  legalize  votes  which  the  constitution  forbade? 
Was  tlie  scope  and  purpose  of  this  language  to  ignore  the  con- 
stitutional qualifications  of  electors,  or  simply  to  obviate  any 
defects  in  the  processes  of  the  elections  which  the  legislature 
bad  itself  prescribed  ?  Plainly,  as  it  seems  to  us,  the  latter. 
It  was  intended  to  cure  any  irregularities  in  the  proceedings, 
to  make  good  any  defects  or  omissions  therein ;  and  beyond 
that,  left  the  original  statutes  authorizing  these  bond  elections 
in  full  force;  and  by  them  the  question  of  subscribing  for  stock 
and  issuing  bonds  was  to  be  determined  by  the  qualified  elec- 
tors of  the  county,  city  or  town.  We  had  this  act  presented  to 
us  in  the  case  of  Lewis  v.  Bourbon  Counij/y  12  Eas.  186,  and  the 
views  we  now  express  are  those  we  then  held. 

We  pass  now  to  the  other  question,  the  question  of  fact; 
and  that  is,  whether  a  majority  of  the  legal  votes  cast  at  said 
election  were  in  favor  of  the  subscription.  And  here  we  are 
confronted  by  an  immense  mass  of  testimony — some  record 
xMaioKtttw^  evidence,  the  oral  testimony  of  three  witnesses,  and 

SSiS?^'*^the  depositions  of  three  hundred  and  eighty  wit- 
nesses.    We  have  patiently  and  carefully  gone  through  with 
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an  examination  of  this  testimony  so  far  as  it  bears  npon  the 
election  in  Grasshopper  Falls,  and  hastily  looked  through  that 
concerning  the  election  in  Oskaloosa.  Of  course  it  will  be  im- 
possible for  us  to  refer  to  all  this  testimony  in  detail.  We  can 
only  attempt  to  give  some  idea  of  its  character^  and  then  state 
the  conclusions  to  which  it  has  led  us.  A  very  full  and  accu- 
rate abstract  and  analysis  was  prepared  by  the  counsel  for 
defendant,  and  has  materially  lightened  our  labors  in  the 
examination  of  this  volume  of  testimony.  The  result  of  the 
canvass  as  declared  by  the  commissioners  showed  a  vote  of  862 
in  favor,  and  766  against  the  subscription,  or  a  majority  of  96 
in  fiftvor  thereof  There  is  no  testimony  challenging  the  vote 
elsewhere  than  in  the  two  townships  of  Grasshopper  Falls  and 
Oskaloosa.  The  return  from  the  former  township  showed  a 
vote  of  447  in  &vor,  and  of  8  against  the  proposition.  To  this 
vote  the  bulk  of  the  testimony  has  been  directed.  Three 
months  prior  to  this  election,  and  on  October  Ist  1867,  a  simi- 
lar proposition  had  been  submitted  to  the  people  of  Jefferson 
county,  and  lost  by  a  vote  of  700  to  728.  At  that  election  the 
vote  of  that  township  had  been  884  in  favor  and  12  against 
At  the  intervening  general  election  the  vote  on  the  various 
county  officers  had  ranged  from  278  to  285.  On  the  80th  of 
September  1866,  the  vote  on  the  question  of  issuing  bonds  to 
the  plaintiff  had  been  180  for,  and  8  against  The  vote  there- 
fore as  returned  was  109  larger  than  at  a  similar  election  three 
months  prior,  and  170  above  that  of  the  regular  county  elec- 
tion two  months  prior,  or  a  good  deal  more  than  half  as  large 
again.  The  two  poll-books  and  returns  were  taken  by  one  of 
the  judges  of  the  election  and  placed,  one  in  his  desk,  he 
being  the  township  trustee,  and  the  other  in  the  hands  of  the 
county  clerk  for  the  commissioners'  canvass  on  the  succeeding 
Friday.  This  canvass  was  made  early  Friday  morning,  and 
apparently  with  only  the  friends  of  the  measure  present  A 
few  moments  thereafter  opponents  came  in,  and  complaining  of 
the  early  canvass,  asked  to  see  the  poll-books  of  Grasshopper 
township,  but  the  oounty  clerk's  copy  had  disappeared.    A 
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snbpcBoa  was  sent  to  the  township  trustee  to  bring  the  copy  ho 
he  had  retained,  and  it  also  had  disappeared.  And  for  seven 
years  both  copies  were  securely  hid.  In  the  absence  of  the 
poll-books,  and  without  any  list  of  the  supposed  voters  at  that 
election,  the  defendant  proceeded  to  take  testimony  showing 
the  different  tracts  of  land  and  town  lots  within  the  township, 
and  the  names  of  all  qualified  voters  on  those  respective  tracts 
and  lots  in  January  1868.  Finally,  by  some  means  not  dis- 
closed, one  of  the  poll-books  was  secured  by  the  defendant, 
and  has  been  identified  and  introduced  in  evidence  before  us. 
One  hundred  and  ninety-four  of  the  names  on  this  poll-book 
are  challenged  by  the  defendant,  and  testimony  is  offered  tend- 
ing to  show  that  they  were  not  the  names  of  legal  voters. 
Twenty  are  shown  by  positive  testimony  to  have  been  minors 
— nine  of  them  by  their  own  oaths,  three  by  the  testimony  of 
their  fathers,  one  by  the  testimony  of  his  brother,  and  eight 
by  the  testimony  of  other  relatives  and  acquaintances.  Fifty- 
seven  are  by  equally  positive  and  direct  testimony  shown  to 
have  been  non-residents  of  the  township.  Three  by  their  own 
testimony  were  colored  men,  and  not  then  legal  voters. 
Twenty-two  testify  that  they  did  not  vote  at  all,  though  their 
names  appear  on  the  poll-books,  some  of  them  declaring  that 
they  were  out  of  the  state  at  the  time  of  the  election.  Be- 
tween seventy  and  eighty  of  the  names  on  the  list  are  declared 
by  more  than  a  score  of  the  citizens  (who  testify  that  they  are 
well  acquainted  with  all  the  people  of  the  township,  and  have 
resided  there  three  years  before  and  after  this  election,)  to  be 
entirely  fictitious,  and  that  no  such  persons  ever  lived  in  the 
township.  While  the  return  shows  only  eight  votes  against 
the  proposition,  twenty-four  whose  names  are  on  the  poll-books 
testify  that  they  voted  upon  that  day  against  it.  Besides  this, 
there  is  a  volume  of  testimony,  and  from  many  witnesses, 
showing  in  a  general  way,  and  withoat  positively  identifying 
persons  and  names,  that  boys,  colored  persons,  and  non- 
residents were  voting,  and  that  in  many  instances  the  same 
persons  voted  three  or  fpur  times.    Again,  one  of  the  judges 
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testifies  that  he  was  oat  of  the  election  room  several  times 
during  the  day,  and  that  on  his  return  he  saw  one  of  the  other 
judges  calling  off  names  from  a  book,  and  the  third  depositing 
ballots  in  the  box,  while  the  clerks  at  the  same  time  were  re- 
cording names.  On  the  other  hand,  we  have  the  testimony  of 
the  two  judges  and  the  clerks  denying  this  positively,  and  de- 
nying that  illegal  votes  were  received  or  recorded  upon  that 
day,  and  denying  any  fraud  or  illegality  in  the  election  pro- 
ceedings. The  value  of  their  testimony  is  much  impaired  by 
the  contradiction  it  receives  from  record  as  well  as  oral  testi- 
mony. "We  quote  the  following  criticism  from  the  abstract 
and  analysis  furnished  by  the  defendant,  which  is  fairly  sup- 
ported by  the  record: 

"Hillyer,  Gunn,  Gaines  and  Whitman  testify  that  no  col- 
ored man  voted  at  .that  election  except  David  Smith;  and 
Hillyer,  Gunn  and  Whitman  positivefy  and  specifically  tes- 
tify that  neither  Ewin  Hedspeth,  Johnson  May,  nor  Monroe 
Tompkins  voted  at  that  election ;  and  all  of  them  testify  that 
no  boys  under  21  years  of  ajje  voted  at  that  election  to  their 
knowledge;  and  Hillyer  testifies  positively  that  neither  E.  B. 
Northrup,  A.  W.  Robinson,  Wm.  Johnson,  W.  R.  Hogan^ 
Walter  Ferguson,  John  Marion,  Wm.  Gragg,  jr.,  John  Dod- 
son,  nor  Wni.  Dodson  voted  at  that  election.  Gunn  testifies^ 
that  E.  B.  Northrup,  A.  W.  Robinson,  Wm.  Johnson,  A. 
Frazier,  W.  R.  Hogan,  Walter  Ferguson,  and  John  Marion 
did  not  vote  to  the  best  of  his  knowledge  and  recollection. 
Whitman  testifies  more  positively  that  A.  W.  Robinson,  E. 
B.  Northrup,  Wm.  Johnson,  Walter  Ferguson  and  John  Ma- 
rion did  not  vote.  The  names  of  all  these  persons  so  named 
by  Hillyer,  Gunn  and  Whitman  are  on  the  poll-book.  Gunn, 
Hillyer  and  Whitman  all  testify  positively  that  8.  B.  Hogan 
did  not  cast  votes  for  or  in  the  names  of  James  Gordon,  John 
Gordon  and  William  H.  Mears;  but  the  testimony  of  S.  B. 
Hogan  shows  that  he  did  cast  these  votes,  and  the  names  of 
the  two  Gordons  and  Wm.  H.  Mears  are  on  the  poll-book, 
and  all  three  of  them  testify  that  they  were  not  at  the  election 
and  did  not  vote.  Gunn,  Hillyer  and  Whitman  also  testify 
positively  that  Daniel  Weiser  did  not  vote  but  once,  and  did 
not  vote  in  the  name  of  Luther  Grigsby;  but  we  have  proved 
by  Weiser  himself  that  he  voted  three  times,  and  cast  one  of 
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his  votes  in  the  name  of  Lnther  Grigsby.  The  name  of  Lu- 
dier  Gri^by  is  found  on  the  poll-book  in  the  handwriting  of 
said  Whitman.  In  his  testimony  Whitman  stated,  as  a' reason 
for  his  positiveness,  that  said  Grigsbv  was  a  relative  of  his  wife, 
and  frequently  at  his  house,  and  ne  knew  that  he  did  not  write 
Grigsby 's  name  upon  the  poll-book.  We  also  prove  by  W.  A. 
Ck>wan  and  R.  E.  McCartney  that  said  Cowan  and  Bobert 
Kiddle  and  T.  H.  Elliott  cast  votes  in  the  names  of  J.  H. 
Cowan,  James  Elliott  and  Martin  Elliott;  and  we  prove  by 
Zach.  Gragg  th^t  said  Whitman  cast  a  vote  in  the  name  of 
John  Qrasg;  and  we  prove  by  W.  H.  Coffman  that  Henry 
Marion  wim  said  Hillyer's  knowledge  and  consent  cast  a  vote 
for  Henry  Coffman,  and  that  Henry  Marion  cast  a  vote  in  the 
name  of  George  Cain.  We  also  prove  other  repeating  at  that 
election,  all  of  which  is  generally  and  most  of  it  specifically 
denied  by  plaintiff's  vdtnesses;  but  the  poll-book  contains  the 
names  of  the  persons  so  voted  for,  and  the  persons  are  proven 
either  to  have  been  non-residents,  or  not  to  have  voted  at  that 
election." 

Other  matters  also  appear  in  the  record  tending  to  weaken 
their  testimony,  which  it  is  unnecessary  to  notice.  There  is 
also  testimony  tending  to  impeach  in  some  degree  the  election 
at  Oskaloosa,  but  into  that  we  have  not  made  very  careful  ex- 
amination, for  from  the  matters  to  which  we  have  alluded  we 
are  convinced  that  there  were  more  than  enough  illegal  votes 
polled  at  Grasshopper  Falls  to  have  changed  the  result.  We 
know  that  allowance  mast  be  made  for  the  imperfections  of 
memory,  and  that  some  of  those  who  say  they  did  not  vote 
may  in  fact  have  voted  as  the  poll-book  indicates,  and  that 
some  who  testify  that  they  voted  against,  may  have  forgotten, 
and  really  voted  for  the  measure.  But  making  allowance  for 
all  this,  and  still  we  must  hold  as  we  do.  It  does  not  seem 
probable  that  in  a  community  no  larger  than  this,  seventy  or 
eighty  men  could  live  and  become  qualified  voters  and  still 
their  very  names  be  unknown  to  so  many  citizens,  living  so 
long,  and  by  their  business  and  habits  so  familiar,  with  the 
community,  as  are  the  witnesses  in  this  case.  The  identification 
of  so  many  individuals,  and  the  proof  of  their  want  of  quali- 
fication as  voters,  the  general  evidence  of  repeating,  and  ille- 
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gal  voting,  the  marked  increase  of  the  vote  over  that  of  the 
two  immediately  prior  elections,  all  point  to  an  illegal  vote 
largely  in  excess  of  the  majority  disclosed  by  the  canvass.  It 
is  with  no  feelings  of  pleasure  that  we  have  examined  the 
testimony  in  this  case,  or  reached  the  conclusions  we  have 
stated.  No  thoughtful  man  can  read  the  story  of  an  election 
conducted  with  such  flagrant  disregard  of  law  and  right,  and 
be  indifferent  More  than  one-fourth  of  the  entire  vote  is 
shown  to  have  been  illegal  and  fraudulent,  and  this  not  in  one 
of  the  crowded  wards  of  a  populous  city,  where  we  must  ex- 
pect outrages  on  the  purity  of  the  ballot-box,  but  in  a  quiet 
country  community.  The  fact  alone  carries  its  own  comment, 
and  speaks  its  own  shame. 

One  single  remark  more,  and  we  are  done.  Counsel  speaks 
of  the  fact  that  the  plaintiff*  has  built  its  road  through  Jeffer- 
son county,  and  honestly  and  fairly  performed  its  part  of  the 
agreement,  and  that  good  faith  requires  of  the  county  like 
performance.  It  is  a  fact  disclosed  by  the  pleadings  in  this 
case,  and  indeed  one  of  public  knowledge,  that  the  validity  of 
this  canvass  was  denied  at  the  time,  and  that  in  a  very  few 
days  proceedings  were  commenced  in  the  United  States  cir- 
cuit court  to  enjoin  the  commissioners  from  subscribing  to  the 
stock  of  the  plaintiff  and  issuing  its  bonds  therefor,  and  that 
such  proceeedings  terminated  in  a  perpetual  ii^  unction.  (12 
Kas.  127.)  So  that  it  cannot  be  said  that  the  people  waited 
quietly  until  the  company  had  built  its  road,  and  then  denied 
for  the 'first  time  the  validity  of  the  canvass.  They  have  con- 
tested it  from  the  first,  and  the  company  has  acted  with  fill 
knowledge.  While  this  fact  does  not  bear  upon  the  validity 
of  the  election,  it  does  upon  the  good  faith  and  conduct  of  the 
parties,  and  ought  therefore  to  be  stated. 

The  judgment  will  be  entered  for  the  defendant. 

All  the  Justices  concurring. 
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Ohablbs  E.  Musiok  et  oLv.  Jbbomb  Bbbbb,  as  Adm*r^  ^.  * 

1.  Admikistbatobs'  Settubmknts;  Annual  and  FinaL  While  all  settlements 
of  estates  by  administrators  are  in  a  certain  sense  judicial  determi- 
nations, yet  there  is  a  broad  distinction  between  annual  and  final  set- 
tlements. The  one  is  wholly  ex  parte,  and  without  notice;  the  other 
can  be  made  only  upon  due  publication  of  notice  to  creditors  and  all 
persons  interested.  The  one  is  made  annually,  or  oftener  at  the  pleasure 
df  the  court;  the  other,  only  when  the  estate  is  fully  administered. 
The  one  is  for  the  information  of  the  court  and  the  convenience  of  the 
administrator  in  the  management  of  the  estate;  the  other  for  the  pro- 
tection of  the  administrator,  and  is  a  final  abjudication  of  the  respectiye 
rights  and  obHgationB  of  administrator,  creditors  and  heirs.  The  one  is 
only  prima  facie  correct,  and  is  subject  to  correction  of  any  errors  or 
mistakes  thereafter  discovered  in  it  without  appeal,  or  any  direct  pro- 
eeeding  to  review  it  or  set  it  aside.  The  other  is  conclusive  and  final, 
unless  set  aside  by  appeal  or  direct  proceeding  therefbr,  or  impeached 
for  fraud.  The  one  is,  so  to  speak,  a  Judgment  di  bene  een,  the  other  a 
final  judgment    [Klemp  v.  WinJUr,  23-706.] 

1 RevooaJtUm  of  LeUen  of  Adminuiration.    A  settlement  may  be 

final  as  to  an  administrator,  as  when  his  letters  are  revoked,  witiiout 
being  technically  a  final  settlement. 

8. On  an  examination  of  the  record  of  the  probate  court  in  this 

case,  and  giving  to  the  entries  and  proceedings  a  flEdr  and  reasonable 
construction,  it  is  held,  that  the  so-called  final  settlement  was  intended 
as  a  settlement  final  only  as  to  the  administrator  whose  letters  were  re- 
voked, and  was  intended  to  be  and  was  in  fictct  only  an  annual  settle, 
ment  as  to  the  intestate's  estate.    [Smith  v.  Bank,  24-528.] 

4.  LiABiUTT  or  Sureties,  on  AdndmetraUn^e  Bond.  Where  an  administarator 
is  appointed,  gives  bond,  and  takes  possession  of  all  the  property  of  the 
decedent,  inventories  and  sells  it  as  the  individual  property  of  the  de- 
cedent, and  receives  the  proceeds  thereof,  the  sureties  cannot  thereafter 
defend  an  action  against  him  and  them  for  a  part  of  such  proceeds  upon 
the  grounds  that,  as  to  a  part  of  this  property,  a  third  party  had  before 
the  decedent's  death  purchased  an  interest  as  partner,  giving  therefor 
his  notes  secured  by  chattel  mortgage  on  the  interest  so  purchased,  and 
good  because  so  secured,  and  which  notes  still  remain  the  property 
of  the  decedent,  when  it  appears  that  sacfa  partner  had,  prior  to  any 
appdntmenti  refused  to  take  chaige  of  and  settle  the  partnership  busi- 
ness, and  had  subsequent  to  the  appointment  relinquished  all  interest 
therein  by  agreement  with  the  administrator,  and  for  a  consideration 
tendering  worthless  the  notes,  and  when  the  amoont  not  accounted  for 
sod  paid  over  by  the  admhuistraUnr  and  for  whieb  the  action  is  broughl^ 
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is  lees  than  one-half  the  value  of  the  notes  rendered  worthless  by  i 
agreement  and  relinquishment.     IBraum  v.  Oraves^  23-235.] 

.5. Where  an  administrator  sells  and  delivers  to  a  purchaser  pet^ 

Bonal  property  of  the  estate,  and  receives  in  payment  therefor  part  cash 
and  part  a  note  of  the  purchaser,  and  the  probate  court  afterward  makes 
an  order  setting  aside  such  sale,  but  the  possession  of  the  purcbasei  is 
never  interfered  with,  nor  the  property  returned  to  the  estate,  noi  the 
cash  or  note  returned  to  the  purchaser,  nor  the  sale  in  fact  disturbed; 
and  where  the  administrator  de  bonis  non  subsequently  sues  and  collects 
said  note  from  said  purchaser,  hdd,  that  the  administrator  should  pay 
the  cash  received  on  such  sale  to  his  successor  in  office;  and  on  his 
failure  so  to  do,  an  action  can  be  maintained  against  him  and  the  sure- 
ties on  his  bond  therefor. 

Mrcr  from  Leavenworth  District  Court. 

John  Brenkan  died  intestate,  at  the  county  of  Ellsv^orth, 
May  26th  1868.  On  the  22d  of  August,  Koah  Nei?i banks  was 
appointed  administrator  of  Brennan's  estate,  and  gave  a  bond 
as  such  administrator,  in  the  sum  of  $80,000,  with  Charles  E. 
Mvwky  Evander  Lights  Philetus  M.  Thompson,  and  W.  H. 
Weed  ae  sureties.  Kewbanks  acted  as  such  administrator, 
until  the  24th  of  July  1869,  when  his  letters  of  administration 
were  revoked  by  the  probate  court  of  Ellsworth  county.  In 
October  1869,  Miles  Brennan  was  appointed  administrator  de 
bonis  non  of  said  estate,  but  his  letters  of  administration  were 
revoked  in  November  following.  The  estate  being  still  unset- 
tled, said  probate  court  afterward,  and  on  the  23d  of  said  No- 
vember, '  duly  appointed  Jerome  Beebe^  as  administrator  de 
bonis  non.  In  February  1872,  Beebe^  as  such  administrator, 
brought  this  action,  in  the  district  court  of  Leavenworth 
county,  against  Newbanks  and  his  sureties,  on  the  administra- 
tion bond  of  22d  August  1868,  to  recover  $85,000  alleged  to 
be  due  to  said  Brennan's  estate'  from  Newbanks  for  moneys 
and  property  received  by  him  and  unaccounted  for.  Service 
of  summons  was  made  on  Mustek  and  Lighij  who  appeared  and 
answered.  Newbanks  voluntarily  appeared  and  filed  a  sepa- 
rate answer.  No  service  upon  and  no  appearance  by  the  other 
sureties.  The  action  was  tried  at  the  September  Term  1878. 
The  jury  returned  a  special  finding  of  fact,  upon  which   the 
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court  gave  judgment  in  favor  of  the  plaintiff,  and  against  New- 
banks,  Mustek  and  Light,  for  $4,237.36,  and  costs.  Defend- 
ants Musick  and  Light  bring  the  case  here  on  error.  The 
opinion  contains  a  sufficient  statement  of  the  facts  and  pro- 
ceedings. 

Stitlings  ^  Ferdon,  for  plaintiffi  in  error. 

B.  Gray,  and  EngUak  ^  JBnglishy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J.:  This  was  an  action  brought  in  the  district  court 
of  Leavenworth  county  by  the  administrator  de  bonis  non  of 
the  estate  of  John  Brennan,  deceased,  against  Noah  Newbanks, 
a  former  administrator  of  the  same  estate,  and  the  sureties  on 
his  official  bond,  to  recover  assets  in  his  hands  belonging  to 
the  estate  and  not  paid  over  to  his  successor.  The  case  was 
tried  before  a  jury,  who  returned  a  special  verdict  Upon  this, 
judgment  was  rendered  in  favor  of  the  administrator  de  bonis 
rum  for  $4,287.36,  to  reverse  which  this  proceeding  in  error 
has  been  instituted.  The  evidence  was  not  preserved,  so  that 
the  case  stands  before  us  upon  the  pleadings  and  the  special 
verdict  Upon  these,  is  any  error  apparent  in  the  judgment? 
The  amount  of  the  judgment  is  made  up  of  four  items:  1st, 
$566.56,  the  value  of  the  use  of  the  property  belonging  to  the 
estate  used  by  the  administrator  ^r  his  personal  benefit;  2d, 
$2,000,  cash  paid  to  the  administrator  on  a  sale  made  by  him; 
3d,  $606.80,  interest  on  the  above  amounts;  and  4th,  $1,065, 
the  value  of  personal  property  converted  by  him  to  his  own 
use.  That  as  general  propositions,  an  administrator  is  charge- 
able with  the  value  of  the  use  of  property  belonging  to  the 
estate,  used  by  him  for  his  personal  benefit,  with  money  re- 
ceived by  him  on  the  sale  of  property  of  the  estate,  and  with 
the  value  of  such  property  converted  to  his  own  use,  and  that 
an  administrator  de  bonis  non  may  recover  therefor  against  the 
administrator  and  his  sureties,  will  not  be  questioned.  (Gen. 
Stat,  p.  485,  §  26.)  So  that  upon  these  findings  alone,  the* 
judgment  would  unquestionably  be  correct    We  must  look 
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therefore  to  the  defense,  and  see  what  facts  are  shown  to  avoid 
such  liability.  And  there  are  three  matters  of  defense :  1st, 
that  there  was  a  final  settlement  of  the  estate  made  by  the  ad- 
ministrator, and  approved  by  the  probate  court,  by  which  the 
estate  was  found  to  be  in  debt  to  the  administrator,  and  that 
therefore  this  matter  is  res  judicata;  2d,  that  the  property 
which  passed  into  the  hands  of  the  administrator  was  the 
partnership  property  of  the  firm  of  Brennan  &  Atkins,  an<l 
that  therefore  the  sureties  on  the  bond  of  the  administrator  of 
the  individual  estate  of  Brennan  are  not  liable;  and  3d,  that  as 
to  the  $2,000,  the  sale  under  which  it  was  received  was  set 
aside  by  the  probate  court     Of  these  in  their  order. 

Was  there  a  valid  final  settlement?  Administration  on  the 
estate  was  had  in  Ellsworth  county.  A  copy  of  the  records  of 
the  probate  and  district  courts  of  that  county,  afiecting  this 
estate,  is  made  a  part  of  the  special  verdict,  and  to  that  mi^st 
we  look  for  an  answer  to  the  question.  It  appears  from  that, 
that  on  August  18th  1868,  Ifewbanks  was  appointed  adminis- 
trator, and  on  the  22d  his  bond,  with  Musick  and  Light  as 
sureties,  was  approved.  On  the  22d  of  May  1869,  at  the  close 
of  an  order  setting  aside  a  sale  of  personal  property,  is  an  order 
in  these  words:  ^'It  is  further  adjudged  that  if  sufficient  se- 
curity be  ^ven,  that  the  administrator,  at  the  expiration  of 
one  year  from  the  date  of  his  letters  of  administration,  turn 
over  all  the  assets  of  the  estate  to  the  next  of  kin  of  the  de- 
ceased, and  make  a  full  statement  thereof  On  the  27th  of 
May,  on  application  of  his  sureties,  the  administrator  was  or- 
dered to  "  file  additional  security  within  ten  days."  This  order 
does  not  appear  to  have  been  complied  with.  On  June  14th, 
this  order  was  entered:  "It  is  ordered  by  the  court,  that  Noah 
Newbanks,  administrator,  be  required  to  turn  all  books  and 
papers  and  money  belonging  to  the  estate  of  John  Brennan  de- 
ceased, to  Miles  Brennan,  heir-at-law  of  said  estate,  by  the  1st 
day  of  July  1869."  On  July  9th  is  this  entry:  "In  compliance 
with  an  order  of  the  court  dated  June  14th  1869,  Noah  Ne^- 
banks,  administrator  of  John  Brennan  deceased,  comes  into 
court  to  make  final  settlement,  presented  the  following  bills 
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for  allowance."    Then  follows  a  long  list  of  claims,  which  seem 
to  have  been  presented  on  several  succeeding  days,  amounting 
in  the  aggregate  to  |12,252.61,  and  at  the  close  are  these  words : 
"July  24th  1869,  the  above  accounts  credited  to  Noah  New- 
banks,  administrator  of  John  Brennan  deceased/'    On  July 
23d  is  filed  what  is  called  "an  inventory  of  property  sold," 
but  which  includes  money  received  from  other  sources  than 
sales,  and  amounting  to  $11,834.21 .    On  July  24th  is  this  entry : 
"  The  letters  of  administration  of  Noah  Newbanks  of  the  estate 
of  John  Brennan  deceased  are  hereby  revoked/'    Then,  on 
July  25th,  appears  this  entry:    "It  appearing  to  the  court 
upon  final  settlement  of  Noah  Newbanks,  administrator  of 
John  Brennan  deceased,  that  the  said  administrator  has  prop- 
erly disposed  of  the  personal  property  of  the  said  estate,  and 
has  received  as  assets  of  the  same,  from  various  sources,  to 
the  value  and  amount  of  |11,884.21,  and  has  paid  and  dis- 
tributed claims  and  expenses  of  the  same  in  the  amount  ot 
112,260,  and  that  there  is  now  in  his  hands  and  unadministered 
the  following  personal  property  belonging  to  the  said  estate,  to- 
wit,  87  mules,  "^  "^  "^  it  is  therefore  ordered  and  adjudged,  that 
the  said  Noah  Newbanks  turn  over  and  deliver  to  the  said  Wm. 
Brennan,  heir-at-law  and  next  of  kin  to  the  said  John  Bren- 
nan deceased,  the  said  property  aforesaid."    Then  follows,  of 
same  date,  a  bond  by  Wm.  Brennan,  with  sureties,  approved 
on  same  day  by  probate  judge,  and  which  recites  among  other 
things,  that,  "  whereas  the  letters  of  administration  aforesaid 
have  been  revoked  by  said  court,  leaving  a  part  of  said  estate 
unadministered,  and  whereas  the  said  Wm.  Brennan  has  asked 
for  and  obtained  an  order  from  said  court  for  the  said  estate 
unadministered  to  be  turned  over  to  him  as  the  heir-at-law  as 
aforesaid,  now  therefore,  if  the  said  Wm.  Brennan  shall  well 
and  truly  pay  or  cause  to  be  paid  all  legal  claims  that  are  due 
from  and  unpaid  by  said  estate,  of  any  nature  or  character 
whatever,  then  this  obligation  to  be  void."    Then  appear  no- 
tices of  appeal  both  by  the  administrator  and  Wm.  Brennan, 
the  former  appealing  from  the  disallowance  of  two  small  claims 
amounting  to  $288.66,  and  the  order  to  turn  over  the  personal 
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property,  and  the  latter  from  the  allowance  of  some  eleven 
items  included  in  the  administrator's  statement,  and  amount- 
ing to  $3,820.19.  The  notices  of  appeal  did  not  on  either  side 
indicate  an  appeal  from  the  entire  settlement,  but  only  from 
those  matters  specifically  named  as  above  stated.  Thereafter 
was  filed  in  the  probate  court  a  transcript  of  the  proceedings 
in  the  district  court,  which  recited  the  appearance  of  both 
parties  therein,  and  an  adjudication  afiSrming  the  disallowance 
of  the  $283.66,  and  disallowing  the  $3,320.19.  No  order  seems 
to  have  been  entered  by  the  probate  court  upon  its  records  on 
the  filing  of  this  transcript.  On  November  23d  1869,  the  de- 
fendant in  error  was  appointed  administrator  de  bonis  non.  An 
order  was  also  entered  directing  Newbanks  to  turn  over  the 
money,  papers  and  other  valuable  property  to  the  adminis- 
trator de  bonis  non.  It  also  appears  there  were  debts  due  by 
the  estate  at  the  time  of  the  settlement  No  notice  of  final 
settlement,  or  any  proof  of  publication  of  one,  or  any  finding 
or  reference  by  the  court  to  one,  can  be  found.  To  the  tran- 
script is  attached  a  certificate  of  the  judge,  that  the  same  is  a 
'full,  true,  perfect  and  complete  transcript  of  all  the  pleadings 
and  proceedings,  records  and  papers,  filed  and  had  in  said 
court  in  and  about  the  matter  of  the  administration  of  the 
estate  of  John  Brennan,  deceased."  To  this  let  it  be  added, 
that  during  the  few  months  of  these  proceedings,  four  gentle- 
men held  in  succession  the  ofiice  of  probate  judge,  and  that  the 
transcript  discloses  a  gross  disregard  of  the  requirements  of 
law  in  the  management  of  the  estate,  and  in  the  record  or  pro- 
ceeditgs,  or  both,  and  we  are  in  a  position  to  determine  the 
validity  and  efiect  of  the  so-called  "final  settlement"  That 
settlements  of  administrators,  approved  by  probate  courts,  are 
in  the  nature  of  judicial  determinations,  and  binding  upon  the 
estate,  has  been  decided.  Shoemaker  v.  Broum,  10  Kas.  393.  So 
that  this  settlement,  however  irregularly  entered,  is  an  adjudi- 
cation against  the  estate,  and  all  who  represent  it,  or  claim 
from  it,  as  to  all  matters  actually  or  by  necessary  implication 
covered  by  its  terms.  But  there  is  a  great  difiference  between 
ordinary  annual  settlements,  and  what  is  technically  known 
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as  a  final  settlement  The  former  is  simply  a  statement  of  the 
administrator,  that  he  has  received  such  amounts,  and  paid  out 
such;  and  the  approval  finds  that  statement  to  be  true.  It  is 
therefore  in  the  nature  of  an  adjudication,  a  judicial  determina- 
tion. But  it  is,  so  to  speak,  only  a  present  adjudication,  and 
jnima  facie  correct — one  made  for  the  purpose  of  enabling  the 
court  to  keep  watch  of  the  estate,  and  to  control  the  disposition 
of  its  assets,  and  the  payment  of  its  debts.  Unquestioned,  it  is 
accepted  as  an  adjudication,  and  made  the  basis  and  starting 
point  of  further  administration.  But  it  may  be  challenged  with- 
out appeal,  and  in  the  same  court,  and  without  motion  for  re- 
hearing, or  any  direct  proceedings  to  set  it  aside;  and  any  errors 
or  mistakes  in  it  may  be  corrected  at  any  subsequent  settlement. 
Gen.  Stat.  462,  §158.  'Diese  accounts  are  settled  ex  partem  and 
without  even  the  pretense  of  notice  by  publication  or  other- 
wise to  any  parties  interested.  But  the  final  settlement  of  an 
estate  is  a  more  stringent  and  less  easily  avoided  adjudication. 
It  is  more  emphatically  a  judgment  True,  it  may  by  the  pro- 
bate court  be  opened  up,  and  the  administration  continued; 
but  this  requires  a  direct  proceeding  therefor.  While  generally 
ex  parte  J  yet  it  can  only  be  made  upon  notice.  Gen.  Stat  461, 
IS  150,  161;  Winbom  v.  King,  85  Misrf.  157;  Rems  v.  Patty j  43 
Miss.  848.  The  idea  is,  that  it  is  that  adjudication  of  the  man- 
agement of  the  estate,  to  which  all  interested  are  directly  sum- 
moned, and  by  which  all  having  a  day  in  court  are  concluded. 
It  is  a  direct  adjudication  that  the  estate  is  fully  administered, 
and  that  means  either  that  all  the  debts  are  paid,  or  that  all 
the  assets  are  exhausted.  It  implies  that  the  administrator  has 
received  not  merely  all  the  money  he  admits  in  his  statement, 
but  also  no  more.  In  other  words,  that  he  has  fully  accounted 
for  all  that  he  has  received,  or  ought  to  have  received,  and  that, 
so  &r  as  it  was  sufficient,  he  has  used  it  in  the  discharge  of  the 
debts.  See  upon  this  question,  as  pointing  out  distinctly  the 
difference  between  an  annual  and  final  settlement,  Winbom  v. 
King^  85  Miss.  167;  Bronson  v.  Wardj  8  Paige,  189,  and  espe- 
cially Pkot  V.  Biddlesy  Adm'r,  85  Mo.  89.  This  case  has  a  full 
discussion  of  the  question,  and  a  citation  and  review  of  the 
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authorities,  and  its  conclusions  are  in  accord  with  the  views 
herein  expressed.     There  may  be  a  settlement  which  is,  so  to 
speak,  final  as  to  the  administrator,  without  being  strictly  a 
final  settlement.     Thus,  if  for  any  reason  an  administrator's 
letters  are  revoked,  and  administration  entrusted  to  an  admin- 
istrator de  bonis  nan^  the  settlement  made  by  such  administrator 
at  the  time  of  the  revocation  is  final  as  to  him,  but  is  not 
technically  a  final  settlement    It  is  no  more  than  an  ordinary 
settlement.    And  that,  it  seems  to  us,  must  be  the  &ct  con- 
cerning the  so-called  final  settlement  in  this  case.    We  do  not 
rest  this  conclusion  upon  any  mere  technical  omission,  for  the 
orders  and  proceedings  of  probate  courts  are  to  receive  a  rear 
sonable  construction.     We  must  endeavor  to  ascertain  what 
was  intended,  and  not  by  imposing  a  technical  meaning  on 
terms  attempt  to  force  a  construction  not  designed.    But  no 
notice  of  a  final  settlement  appears  to  have  been  given.    Per- 
haps the  evidence  of  the  record  does  not  prove  that  there  was 
no  notice.    Perhaps  the  presumption  would  be,  that  all  things 
necessary  to  confer  jurisdiction  were  regularly  done.    That  is 
a  question  of  law,  into  which  we  do  not  care  to  enter.    It  is  a 
question  of  construction,  and  not  one  of  law,  we  are  now  con- 
sidering.   And  in  this  direction,  the  fia^ct  ti;at  no  notice  appears, 
and  that  there  is  no  reference  to  it  in  any  form,  strongly  tends 
to  show  that  none  in  fact  was  given.     Again,  the  prior  orders 
tend  to  show  that  no  final  settlement  of  the  estate  was  in- 
tended.    On  the  27th  of  May  the  administrator  is  ordered  to 
give  additional  securily  in  ten  days;  on  June  14th,  to  turn 
over  all  papers,  books  and  money  to  the  heir  by  the  first  of 
July.    And  in  compliance  with  this  last  order  it  is  said,  on  July 
9th,  that  he  comes  into  court  to  make  final  settlement    As 
four  weeks'  publication  is  required  of  a  notice  of  final  settle- 
ment, it  is  evident  that  the  order  on  June  14th,  to  turn  over 
the  property  to  the  heir  by  the  Ist  of  July,  did  not  contem- 
plate a  final  settlement     Again,  on  the  24th  of  July  the 
letters  of  the  administrator  are  revoked — an  order  wholly  in. 
consistent  with  the  idea  of  a  final  settlement    And  again,  in 
the  order  of  the  succeeding  day,  the  so-called  order  of  final 
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settlemeiit,  it  is  specifically  found  that  the  estate  is  not  wholly 
administered,  and  the  court  can  only  make  a  final  settlement 
when  it  appears  that  the  estate  *^has  heen  ftally  administered." 
Gten.  Stat  461,  §  151.  And  in  the  hond  executed  before  and 
approved  by  the  probate  judge  on  the  same  day,  the  heir  bound 
himself  to  pay  the  debts.  All  these  things  together  indicate  to 
us  that  the  court,  although  in  its  order  it  uses  the  words  <^  final 
settlement,*'  was  not  intending  to  make  the  technical  final  set- 
tlement of  the  estate,  but  was  intending  to  turn  the  estate  over 
to  the  heir  for  him  to  settle.  Whether  such  proceedings  were 
regular  or  not,  it  is  unnecessary  to  decide.  It  is  enough  to 
show  that  such  seems  to  have  been  their  purpose  and  scope. 
Again,  in  this  order  of  July  25th,  it  is  found  that  certain  prop- 
erty remains  unadministered,  and  the  administrator  is  ordered 
to  turn  it  over  to  the  heir.  As  we  shall  see,  the  major  portion 
of  the  judgment  in  the  case  at  bar  is  founded  upon  the  deal- 
ings of  the-  administrator  with  this  property,  so  that  it  is  to 
that  extent  rather  in  accord  than  in  disregard  of  the  settlement 
Still  again,  while  there  may  have  been  irregularity  in  the  tak- 
ing of  the  appeals,  yet  both  the  administrator  and  the  heir  ap- 
peared in  the  district  court,  and  submitted  to  its  jurisdiction. 
And  by  its  decision  a  large  amount  allowed  to  the  adminis- 
trator by  the  probate  court  was  disallowed,  and  thus  the  ad- 
ministrator is  left  several  thousands  of  dollars  in  debt  to  the 
estate.  It  does  not  seem  to  us  therefore,  that  there  is  enough 
in  this  so-called  final  settlement  to  bar  this  action,  or  compel 
a  reversal  of  the  judgment 

A  second  objection  is,  that  the  property  belonged  to  the 
partnership  of  Brennan  &  Atkins,  and  that  therefore  the  sure- 
ties on  the  bond  of  the  administrator  of  the  individual  estate 
of  Brennan  were  not  responsible.  The  facts  are  these :  Prior 
ALtauutyof  ^  ^^  death,  Brennan  was  a  freighter,  and  owned  a 
SS^itllL.  train.  He  sold  a  half-interest  to  Atkins  for  $9,800, 
*****~*"  and  took  five  notes  therefor,  secured  by  chattel  mort- 
gage on  the  interest  sold.  These  notes  were  unpaid  except  as 
to  $89.81,  and  were  good  because  so  secured.  After  Newbanks 
became  administrator,  Atkins  relinquished  his  interest  in  the 
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trwi  for  the  sum  of  $2,978.47  allowed  him  by  the  probate 
court,  and  the  notes  then  became  worthless.  Kewbanks,  aa 
administrator,  inventoried  the  property  as  the  property  of  the 
estate,  had  the  exclusive  control  and  possession  of  it  until 
sold  by  him.  In  addition,  the  inventory  shows  more  property 
than  the  jury  find  Atkins  purchased  any  interest  in;  and  in- 
deed, there  is  nothing  in  it  in  any  manner  tending  to  show 
that  Atkins  had  any  interest  in  any  of  the  property.  So  that 
it  appears,  that  by  means  of  this  bond  the  administrator  got 
possession  of  this  property,  treated  it  as  the  property  of  the 
estate,  bought  in  the  only  outstanding  interest  in  it,  sold  it  as 
the  property  of  the  estate,  used  part  of  the  proceeds,  in  the 
payment  of  debts,  and  keeps  the  balance  in  his  pocket  More 
than  that,  the  amount  now  in  dispute,  and  not  paid  over  by 
the  administrator,  is  less  than  one-half  the  value  of  the  notes 
rendered  worthless  by  this  settlement  with  Atkins,  and  which 
unquestionably  belonged  to  the  individual  estate,  and  were 
covered  by  the  bond.  We  think  it  too  late  now  for  the  sure- 
ties to  interpose  this  objection. 

Finally,  it  is  objected  that  the  sale  under  which  the  |2,000 
was  received  was  set  aside  by  the  probate  court  Here  the 
facts  are  these:  Newbanks,  on  November  14th  1868,  sold  cer- 
tain property  to  Musick,  one  of  his  sureties,  for  $6,293.40,  re- 
ceiving $2,000  in  cash  and  the  balance  in  a  note.  On  May  23d 
1869,  the  court  made  an  order  setting  aside  the  sale,  and  in 
the  order  of  July  26th  1869  it  finds  that  the  property  so  sold  is 
in  his  possession,  and  orders  him  to  turn  it  over  to  the  heir. 
As  a  matter  of  fact,  he  did  not  have  the  possession  of  the 
property,  but  did  have  the  note  and  the  cash.  The  latter  he 
still  holds,  and  has  never  paid  to  anybody.  The  note  he  sur- 
rendered to  Miles  Brennan,  appointed  first  administrator  de 
bonis  non,  under  a  stipulation  that  he  would  not  enforce  against 
said  Musick  the  order  setting  aside  the  sale,  a  similar  stipula- 
tion being  also  signed  by  the  heir.  Suit  was  afterward  brought 
on  the  note  by  the  present  defendant  in  error,  as  administrator 
de  bonis  noriy  judgment  rendered  thereon  against  the  purchaser, 
and  by  him  paid.    We  see  nothing  in  this  to  discharge  the  ad- 
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ministrator  or  his  sureties;  He  made  a  sale,  which  in  fact  has 
never  been  disturbed.  He  surrendered  to  the  purchaser  cer- 
tain property  of  the  estate,  which  has  never  been  returried  to 
it,  and  which  the  purchaser  still  holds  or  enjoys  the  benefit  of. 
He  received  for  such  property,  so  lost  to  the  estate,  cash  and 
securities.  The  latter  he  surrendered  to  his  successor,  and  by 
him  they  have  been  enforced  against  the  purchaser,  thus  prac- 
tically ratifying  the  sale.  The  cash  still  remains  in  his  hands. 
It  belongs  to  the  estate,  and  should  be  transferred  to  its  repre- 
sentative. 

We  have  thus  noticed  the  objections  to  the  judgment,  and 
are  of  the  opinion  that  none  should  prevail.  We  have  been 
maeh  embarrassed  in  the  examination  of  this  record  by  the 
&ct  heretofore  noticed,  of  the  defects,  omissions  and  irregu- 
larities in  the  record  of  the  proceedings  of  the  probate  court. 
We  are  still  in  great  doubt  as  to  the  scope  and  purpose  of 
many  of  the  orders  and  entries  in  that  record,  and  can  only 
Bay  in  conclusion,  that  we  have  not  been  satisfied  that  there  is 
anything  in  the  record  wbich  shows  that  the  jury  erred  in 
finding  the  amount  whioh  they  did  to  be  due  from  the  plain- 
tiffi  in  error. 

The  judgment  will  be  affirmed. 

AU  the  Justices  concurring. 
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Oomm'rs  op  Pottawatomie  Oountt  v.  P.  O'Sullivah. 

1.  Highway;  Damages  of  Land- Ovmer,  In  the  appropriation  of  the  right 
of  way  for  a  public  road,  the  public  has  a  right,  in  the  absence  of  any 
special  statutory  or  constitutional  restrictions,  to  reduce  the  damages  to 
be  awarded  to  the  land-owner,  by  the  amount  of  the  benefits  which  inure 
to  him  as  the  direct  and  special  result  of  the  proposed  road,  bat  not  by 
any  which  he  receives  in  common  with  the  rest  of  the  publia  In  Kan- 
sas, this  right  has  not  been  restricted  by  statute  or  constitution.  [  Venr 
ardv.  OoM,  8-248;  TobUv.  Ckmm'n  Brown  Co.,  20-16;  Oomm*rs  Lyon  Co, 
9.  Kuer,  27-279;  I\rotper  v.Qmm'n  Salm§  Cb.,27-d03;  B.  E.  v,  Andrem, 
80-594.] 

2.  OoNSTiTunoN;  Qnutruotion  qfSee.  4  of  Art  If.  Section  4  of  article  12  of 
the  constitution,  which  provides  that  "no  right  of  way  shall  be  appro- 
priated to  the  use  of  any  corporation  nntil  full  compensation  therefor 
be  first  made,  irrespective  of  any  benefit  firom  any  improvement  pro- 
posed by  such  corporation,"  applies  only  to  canala,  raihroads,  and  other 
similar  cases  in  which  some  corporation  takes  a  use  or  benefit  in  the 
proposed  way  other  than  the  use  and  benefit  enjoyed  by  the  public 
[U.  U.  V.  On,  8-419;  Hunt  v.SmUh,  9-145;  JR.  R.  ».  Weaver,  10-350;  22. U.  v. 
Wcard,  10-356;  R.R.V.  Callender,  13-496,  615;  lUimer  v.  V.  D.  &:  R.  K, 
27-388;  R.  R.9.A.  T.&  8.  F.  R.  R^2»-^J5&i  &  JB. «.  ^ndreu^  30-597.] 

Error  from  PotiawcUamie  District  Cburt 

Ih  November  1878,  upon  proper  petition  and  by  proper  pro- 
ceedings, a  highway  was  laid  out  over  and  across  the  lands 
and  improvements  of  O'SuUivan.  (ySuUivan  duly  presented 
to  the  road-viewers  his  written  application  for  damages,  claim- 
ing ^^for  1|  acres  of  land  under  cultivation,  $45;  for  removal 
and  destruction  of  140  rods  of  rail  fgnce,  $70:  total,  $115." 
The  viewers  allowed  0^ Sullivan  $12  as  damages,  and  their  report 
and  such  allowance  were  thereafter  confirmed  by  the  Board  of 
County  Oommissumers.  From  such  allowance  for  damages, 
O'SuUivan  appealed  to  the  district  court,  where  a  trial  was  had 
at  the  February  Term  1874,  without  a  jury.  The  court 
found — 

^^  That  there  is  due  from  the  defendants  to  the  plaintiff  the 
sum  of  seventy-four  dollars;  and  the  court  further  finds,  as  a 
construction  of  law,  that  no  advantage  accruing  to  the  plain- 
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tiff  in  consequence  of  the  laying-out  and  opening  said  road 
through  the  plaintiff's  land  can  he  deducted  from  tne  damages 
sustained  by  the  plaintiff  in  the  value  of  the  land  taken  by  the 
road,  or  the  cost  of  removing  and  resetting  his  fence.'* 

Defendants  excepted  to  these  findings.  Judgment  for  the 
plaintiff  for  $74  and  costs,  and  defendants  bring  the  case  here 
on  error. 

J".  T.  JBrovm^  for  plaintiffs  in  error. 
J.  A.  Bealj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbe,  J. :  The  question  presented  in  this  case  is  as  to  the 
measure  of  damages  on  the  laying-out  of  a  public  road.  The 
court  permitted  the  land-owner  to  show  the  value  of  the  land 
taken,  and  the  cost  of  removing  a  fence,  whose  removal  was 
necessitated  by  the  opening  of  the  road.  This  was  right,  and 
no  objection  can  be  raised  thereto.  But  the  court  refused  to 
permit  the  county  to  show  what  benefits  accrued  to  the  land  of 
claimant  from  the  opening  of  the  road;  and  of  this  the  plain- 
tiff in  error  complains.  The  question  was  presented  to  the 
court  in  two  or  three  different  ways,  and  the  ruling  of  the 
court  was  direct  and  positive,  that  no  benefits  resulting  from 
the  road  could  be  set  off  against  the  damages.  Was  this  error? 
Outside  of  any  special  constitutional  or  statutory  restrictions, 
^^   the  right  of  the  state  to  take  private  property  for 


suid^  public  use,  and 'the  corresponding  right  of  the  indi- 
^^"^^  vidual  to  receive  compensation  for  the  property  thus 
taken,  may  be  assumed. .  We  know  that  the  existence  of  this 
right  to  compensation  is  denied;  but  we  shall  assume  in  this  case 
that  it  exists.  But  this  compensation  is  secured  if  the  indi- 
vidual receive  an  amount  which,  with  the  direct  benefits  accru- 
ing, will  equal  the  loss  sustained  by  the  appropriation.  We  of 
course  exclude  the  indirect  and  general  benefits  which  result 
to  the  public  as  a  whole,  and  therefore  to  the  individual  as  one 
of  the  public;  for  he  pays  in  taxation  for  his  share  of  such 
general  benefits.    But  if  the  proposed  road  or  other  improve- 
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ment  inure  to  the  direct  and  special  benefit  of  the  individual 
out  of  whose  property  a  part  is  taken,  he  receiyes  something 
which  none  else  of  the  public  receive,  and  it  is  just  that  this 
should  be  taken  into  account  in  determining  what  is  compen- 
sation. Otherwise,  he  is  favored  above  the  rest,  and  instead  of 
simply  being  made  whole,  he  profits  by  the  appropriation,  and 
the  taxes  of  the  others  must  be  increased  for  his  special  advan- 
tage. Upon  general  principles  then,  and  with  due  regard  to 
right  and  justice,  it  should  be  held,  that  the  public  may  show 
what  direct  and  special  benefits  accrue  to  an  individual  claim- 
ing road  damages,  and  that  these  special  benefitia  should  be 
applied  to  the  reduction  of  the  damages  otherwise  shown  to 
have  been  sustain'ed.  State  v.  Blanvelt^  84  N.  J.  268.  There  is 
nothing  in  the  statute  to  alter  or  restrict  the  rule  thus  founded 
on  the  general  principles  of  right  and  justice — nothing  to  in- 
dicate what  matters  are  to  be  taken  into  account,  and  what 
omitted,  in  ascertaining  the  compensation  to  which  the  land- 
owner shall  be  entitled.  Its  language  is,  ^^  Said  viewers  shall 
also  assess  and  determine  the  amount  of  damages  sustained  by 
any  person  or  persons  through  whose  premises  the'  said  road  is 
proposed  to  be  established."  Gen.  Stat.  899,  §6;  Laws  1872, 
p.  858,  §8;  Laws  1874,  p.  166,  §5.  The  word  "damages"  is  of 
general  import,  and  is  equivalent  to  compensation.  It  includes 
more  than  the  mere  value  of,  the  property  taken,  for  often  the 
main  injury  is  not  in  the  value  of  the  property  absolutely  lost 
to  the  owner,  but  in  the  effect  upon  the  balance  of  his  property 
of  the  cutting  out  of  the  part  taken.'  He  is  damaged  therefore, 
more  than  in  the  value  of  that  which  is  taken.  Conversely, 
the  appropriation  of  the  part  taken  to  the  new  uses  for  which 
it  is  taken  may  operate  to  the  direct  and  special  improvement 
and  benefit  of  that  not  taken.  Surely,  this  direct  increase  in 
value,  this  special  benefit  resulting  from  the  improvement  the 
public  is  making,  and  for  which  it  must  be  taxed,  reduces  the 
1  oonstituHoii  damages  he  has  sustained.  Nor  does  the  constitu- 
eoD.tru«d.  ^-^jj  change  the  rule.  Art.  12,  §4,  provides  that, 
"No  right  of  way  shall  be  appropriated  to  the  use  of  any  cor- 
poration until  full  compensation  therefor  be  first  made,  ♦  ♦  ♦ 
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irrespective  of  any  benefit  from  any  improvement  proposed  by 
such  corporation."  This  has  been  construed  by  many  as  ap- 
plying to  the  opening  of  public  roads.  Such  seems  to  have 
been  the  view  of  the  learned  justice  of  the  XT.  S.  circuit  court 
for  this  circuit.  MdemUUr  v.  Wyandotte  City^  2  Dillon,  376.  But 
we  are  constrained  to  think  this  is  a  mistake.  The  section  is 
in  an  article  on  corporations.  True,  one  section,  §6,  refers  to 
municipal  corporations  proper,  "cities,  towns,  and  villages;" 
and  the  manifest  scope  of  the  article  is  limited  to  private  cor- 
porations, and  municipal  corporations  proper.  Beach  v.  Leahy j 
11  Eas.  28.  Another  article  is  devoted  to  counly  and  township 
organizations  (Art  9.)  But  chiefly,  the  language  of  the  section 
iteelf  seems  to  exclude  public  highways.  "No  right  of  way 
shall  be  appropriated  to  the  use  of  any  corporation"  But  a 
public  road  is  not  for  the  use  of  a  "  corporation ; "  it  is  for  the 
use  of  the  pubUc.  Its  use  is  not  limited  to  any  one,  nor  espe- 
cially designed  for  any  one.  No  individual,  no  corporation, 
private  or  municipal,  has  any  special  use  or  benefit^  from  it.  It 
18  free  to  all,  and  all  have  equal  rights  in  it.  Certain  ways  are 
appropriated  to  the  use  of  corporations,  such  as  turnpike 
roads,  railroads,  canals,  etc.  In  these  the  corporations  owners 
have  a  special  use,  and  derive  a  special  benefit.  The  rights  of 
the  public  are  limited,  and  subordinate  to  the  rights  of  the  cor- 
poration. In  a  true  and  natural  sense  of  the  language,  the  way 
is  appropriated  to  the  use  of  the  corporation.  Again,  the  com- 
pensation is  to  be  made  "  irrespective  of  any  benefit  from  any 
improvement  proposed  by  such  corporation."  But  in  a  public 
road  no  corporation  is  proposing  an  "  improvement"  No  cor- 
poration has  any  necessary  connection  with  the  road.  True, 
the  ordinary  proceedings  for  the  opening  of  roads  are  had  be- 
fore Uie  county  commissioners,  but  this  is  not  necessarily  nor 
always  so.  Section  lines  are  often  by  direct  legislative  en- 
actments declared  highways.  Commissioners  are  also  often 
appointed  by  the  legislature  to  lay  out  highways.  And  the 
fdnctioDB  of  the  oounty  commissioners  may  as  well,  so  far  as 
any  question  of  power  is  concerned,  be  committed  to  any  other 
body  or  oflScer.     They  are  simply  a  part  of  the  machinery 
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which  the  legislature  has  in  its  wisdom  provided  for  opening 
and  securing  to  the  public  the  use  of  all  necessary  highways. 
In  short,  there  is  no  element  of  corporation  use  or  interference 
in  public  roads.  And  the  section  is  limited  to  those  cases  in 
which  some  corporation  takes  a  use  or  benefit  in  the  proposed 
way,  as  distinguished  from  the  use  and  benefit  enjoyed  by  the 
public.  In  some  states  the  constitutional  provision  concerning 
the  appropriation  of  land  for  public  uses  explicitly  mentions 
and  includes  public  roads.  Const,  of  Iowa,  1857,  art  1,  §18. 
Of  course  therefore,  in  that  state,  the  general  rule  as  heretofore 
stated  is  thus  limited;  but  where,  as  with  us,  there  is  no  special 
constitutional  or  statutory  restriction,  the  general  rule  applies. 

The  judgment  of  the  district  court  will  therefore  be  reversed, 
and  the  case  remanded  with  instructions  to  grant  a  new  triaL 

All  the  Justices  concurring. 


Comm'rs  of  Leavenworth  Co.  v.  John  Higginbotham. 

1.  County  Indebtednbb8~^o<  Di$charged  by  mere  Levy  of  Tax,  The  mere 
levying  and  collecting  a  tax  with  which  to  pay  certain  coonty  indebt- 
edness, does  not  relieve  the  county  from  paying  such  indebtedness. 
'  [  Leavenworth  Co,  v,  MiUer,  7-541.] 

2. When  AcUon  not  Beared,     Where  a  county  owes  a  debt  in 

writing,  which  has  been  due  for  more  than  five  years,  bat  the  county 
has  paid  the  interest  on  such  debt  up  to  within  less  than  five  years,  and 
has  otherwise,  within  that  time,  in  writing  and  repeatedly,  acknowledged 
its  own  liability  to  pay  sach  debt,  hdd,\hAt  the  five-years  statute  of  limi- 
tation has  not  barred  an  action  for  the  recovery  of  such  debt. 

3.  Statutes;  Nat  to  he  lAgMy  Impeached.  Where  an  action  of  the  legis* 
lature  was  passed  and  pablished  more  than  eleven  years  ago,  and  since 
that  time  all  the  departments  of  the  state  government  have  held  it  to  be 
valid,  and  its  validity  has  never  been  questioned  upon  the  grounds  which 
are  now  urged  against  it,  and  the  only  objection  ever  before  urged  against 
its  validity  was,  that  the  legislature  had  no  constitutional  power  to  pass 
such  acts,  which  objection  was  long  ago  overruled  by  the  courts,  and 
many  rights  have  accrued  under  the  act  in  the  honest  belief  of  its  va- 
lidity, hkdj  that  unless  a  very  clear  showing  of  invalidity  can  now  be 
made  out,  it  will  be  the  duty  of  the  courts  to  hold  the  act  valid.    [Stale 
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«.  BMnton,  1-18;  Beybum  v.  BrackeU,  2-227;  Atekiedn  v.  Barihohw,  4-124; 
Oomm'r$  Leavenworth  Oo.  v.  Miller,  7-479;  Beach  v.  Leahy,  11-28;  B  B,  v. 
Cbntrn'r*  Doaglae  Cb.,  18-184.] 


4. Paumg  BHU;  Tea*  and  Nays,  on  Concurring  in  Amendmenta, 

Where  sach  an  act  was  duly  passed  by  both  branches  of  the  legislature 
more  than  eleven  yean  ago,  and  the  senate  journal  shows  that  the  sen- 
ate concurred  in  certain  slight  amendments  made  to  the  bill  by  the 
house,  but  does  not  show  affirmatively  whether  the  yeas  and  nays  were 
taken  on  such  concurrence,  and  the  yeas  and  nays  on  such  concurrence 
are  not  entered  on  the  journal,  and  the  act  has  generally  been  considered 
Talid,  and  many  rights  have  accrued  thereunder,  hdd,  that  said  act  will 
not  now  be  declared  invalid,  merely  because  the  said  yeas  and  nays  were 
not  entered  upon  the  senate  journal,  as  aforesaid.  [  FoUowing  Hayne$ 
f.  HeUer,  12  Kas.  383, 392.  See  also,  Divinon  of  Howard  CowUiy,  16  Kas. 
195, 214.]    [  suae  v.  Framm,  26-731.] 

ft.  Adthxmtioatqig  Bilub  Pissed;  Signaiuret  qf  Presiding  Cffieers.  The  sig- 
natures of  the  presiding  officers  of  the  two  houses  of  the  legislature  to 
an  enrolled  bill,  are  only  portions  of  the  many  evidences  of  the  due 
passage  and  validity  of  such  bill ;  and  courts  must  decide  as  to  the  pas- 
B^;e  and  validity  of  a  bill  upon  the  whole  of  the  legal  evidence  appli- 
cable in  such  cases.  Therefore,  where  the  enrolled  bill  of  a  certain  act, 
and  the  legislative  journals,  taken  together,  clearly  show  that  the  bill 
was  duly  passed  by  the  legislature,  and  approved  by  the  governor,  and 
where  all  the  intrinsic  evidence  having  any  application  to  the  case,  also 
clearly  shows  the  same  thing,  Jtdd,  that  the  bill  should  be  held  to  be 
valid,  although  it  may  not  have  the  signature  of  the  presiding  officer  of 
the  senate  affixed  to  it  I8bae  «.  HUcheodt,  1-187;  BayneB  v.  BOler, 
12-383.] 

t,  — —  The  publication  of  said  act  in  the  "  Leavenworth  Daily  Con- 
servative," the  &ilure  to  pubfish  the  signatures  to  the  act,  and  other 
matten^  considered  in  the  opinion. 

JEb-or  from  Leavenworth  District  Court. 

On  the  20th  of  March  1874,  Higginboiham  commenced  his 
actioQ  in  the  district  court  against  the  plaintiff  in  error,  to 
recover  the  principal  and  interest  due  on  bonds  numbered 
38,  84,  68  and  77  of  series  B,  and  82,  88,  68,  98  and  104  of 
series  C,  of  the  bonds  of  the  county  of  Leavenworth  made 
and  issued  to  the  Union  Pacific  Railroad  Company  on  the  1st 
of  August  1865.  The  action  was  tried  by  the  court  below 
without  a  jufy,  at  the  May  Term  1874.  Special  findings  of 
&ct  were  made  and  found,  and  judgment  thereupon  rendered 
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in  favor  of  Higginbotham  for  $3,464.46,  and  costs  of  suit  It 
was  claimed  by  the  county,  and  the  court  found  as  a  fact,  that 
there  was  once  duly  levied  and  collected  by  the  county  suffi- 
cient funds  to  pay  the  bonds  in  question;  but  the  court  also 
found  that  the  ftinds  so  raised  and  paid  into  the  county  treas- 
ury "were  appropriated  for  different  purposes  and  were  not 
used  in  paying  these  bonds."  Other  facts,  and  the  facts  in  re- 
gard to  the  passing  and  publishing  of  the  act  under  which  the 
bonds  are  issued,  (ch.  12,  Laws  of  1865,  pp.  41,  42,)  are  stated 
in  the  brief  of  plaintiff  in  error,  and  in  the  opinion,  mfrcu 
The  Board  of  County  Commissioners  brings  the  case  here  on 
error. 

John  C.  Douglass^  and  M.  L.  Goddardj  for  plaintiff  in  error: 

Plaintiff  in  error  rests  its  defense  to  the  action  below  upon 
two  different  theories:  First,  That  the  pretended  bonds  sued 
on  are  void  ab  initio^  and  have  never  been  so  ratified  as  to  be- 
come the  bonds  of  the  county;  and,  second^  that  phiintiff  below 
has  no  cause  of  action  against  said  county,  as  it  appears  from 
the  evidence  and  by  the  finding  of  the  court  below,  that  the 
county  had  levied  and  caused  to  be  collected^  taxes  for  the  express 
purpose  of  paying  these  bonds,  and  sufficient  in  amount  to 
pay  them  long  before  this  suit  was  commenced. 

1.  The  application  of  funds  to  other  purposes  than  the  sink^ 
ing  fund,  is  vUra  vires  of  the  county,  and  of  its  officers  and 
treasurer.  Brice  Ultra  Vires,  59,  58,  62,  note  g^  and  pp.  88,  84, 
note  s.  The  county  board  had  performed  its  whole  duty  in 
the  premises.  The  holder  of  its  bonds  had  a  complete  rem- 
edy against  the  treasurer  and  his  bond  to  compel  the  proper 
application  of  the  funds  collected  for  his  use;  and  if  he  negli- 
gently stood  by  and  silently  acquiesced  in  its  misappropriation 
by  the  treasurer,  he  cannot  now  compel  the  county  to  make  a 
second  levy  upon  all  the  property  of  the  county  to  pay  his 
claim  that  had  been  previously  provided  for.  (4  "Kba.  250,  260, 
421.)  And  the  county  board  had  a  duty  to  perform  of  a  cor- 
porate character,  and  having  performed  that  duty  once,  its 
power  to  do  that  act  was  exhausted.     It  had  no  power  to  act 
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a  second  time.  Moreover,  if  these  bonds  were  valid,  it  was 
the  legal  duty  of  the  county  board  to  levy  a  tax  in  1866  to  pay 
**Sferfea  a;'  and  in  1867  to  pay  ''Serie$  B^'  and  in  September 
1868,  to  pay  ^^ Series  C/'  and  sufficient  to  pay  the  same;  and  if 
the  county  board  did  not  do  so,  a  cause  of  action  arose  against 
the  county  and  in  favor  of  the  holders  of  these  bonds  at  the 
date  of  each  such  default  of  duty,  which  in  each  case  was 
more  than  five  years  before  the  commencement  of  this  suit, 
and  hence  the  same  was  barred;  Civil  code,  §  26;  Dil.  on  Mu- 
nic.  Corp.,  §405,  note  4;  4  Texas,  470;  17  Cal.  172; 

2.  But  our  primary  defense  to  l^is  action  was  based  on  our 
theory  above,  that  the  bonds  sued  on  were  void  from  the  be- 
ginning, and  have  never  been  validated.  We  do  not  care  in  this 
case  to  raise  the  question  of  constitutional  authority  in  the 
le^lature  to  authorize  the  issuance  of  bonds  in  aid  of  railway 
companies;  and  for  the  present  will  consider  the  question  as 
affirmatively  settled  by  this  court. .  Yet  we  submit,  that  the 
following  propositions  must  be  admitted  as  true,  to- wit:  that 
against  the  settled  view  of  constitutional  authority,  there  ex- 
ists a  very  vigorous  and  very  respectable  minority  protest; 
'*thttt  this  invention  to  aid  the  enterprises  of  private  corpora- 
tions has  proved  itself  baneful  in  the  last  degree; "  (Dil.  Mu- 
nic  Corp.,  §104;)  that  all  those  maxims  of  the  law  requiring 
strictness  of  construction  against  corporations  and  inferior 
courts  in  determining  their  grants  of  power,  and  the  mode 
of  exercising  the  same,  should  be  applied  without  stint  or 
reserve  in  this  case;  that  the  board  of  county  commissioners 
is  an  inferior  court  of  special  and  limited  statutory  jurisdic- 
tion, and  its  records  are  the  only  evidence  of  its  proceedings, 
(26  Mich.  44,)  and  that  it  must  appear  therefore  upon  the  face 
of  the  proceedings,  that  its  actions  were-  conformable  to  the 
requisitions  of  Hie  statute  governing  it;  10  Ind.  861;  2  Ind.  53; 
that  when  statutory  powers  are  conferred  upon  a  court  of  in- 
ferior jurisdiction,  and  a  mode  of  executing  these  powers  is 
prescribed,  the  course  pointed  out  must  be  substantially  pur- 
sued,  or  the  acta  and  judgments  of  the  court  are  coram  nan 
jvdke,  and  void:  A.  k  A.  Corp.,  §§211,  263;  2  Kas.  116,  128, 
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371;  12  Iowa,  168;  87  N.  T.  208;  1  Pet  840;  8  Cranch,  881; 
27  Ind.  285;  5  Blackf.  462.  (Sec.  2  of  Eas.  code  of  1859,  and 
§2  of  code  of  1868,  do  not  apply  to  statutes  other  than  the 
code,  hence  the  exception  proves  the  rule.) 

In  the  light  of  the  foregoing  premises,  we  submit  that  the 
pretended  session  of  the  county  board,  (the  plaintiff  in  error,) 
on  the  6th  of  June  1865,  was  void.  This  was  the  devenik 
meeting  of  said  board  in  its  May  term,  and  on  that  day  the 
order  was  makle  calling  the  election  to  vote  these  bonds. 
Under  the  law  the  board  could  not  meet  more  than  nine  days 
in  one  term.  Hence  the  meeting  was  void,  and  all  its  acts, 
votes,  and  orders  on  that  day  were  coram  nonjidice,  and  void: 
Comp.  Laws  of  1862,  p.  411,  §12;  60  Mo.  821;  27  Me.  114. 
Only  in  exceptional  cases  could  the  board  meet  more  than  six 
days,  and  in  these  only  nine — the  language  is  equivalent  to  a 
negative:  10  Ind.  869;  8  Blackf.  471, 476;  2  Scam.  227;  1  Cent 
Law.  Jour.  218.  And  the  pounty  board  could  not  adjourn  to 
a  day  beyond  the  term  prescribed  bylaw:  8  Oow.  286 ;  1  Seld. 
22;  4]Sr.  T.  Dig.,  "Towns  and  Town  Meetings."  The  said 
meeting  of  June  6th  waa  the  same  as  no  election*— a  nullity— 
and  hence  the  question  in  this  case  is,  are  bonds  issued  by  the 
county  board,  without  an  election  or  vote  of  the  people,  valid 
in  the  hands  of  the  plaintiff?  See  Dill.  Munic.  Corp.,  §§  186, 
418, 419, 428, 426;  A.  k  A.  on  Corp.,  §§  111,  268;  Lewis  v.  Bour-  ' 
ban  Co.y  12  Kas.  186;  15  Ohio  Stat.  437;  27  Penn.  St.  889;  88 
111.44;  19  Iowa,  199,  210;  IOW^I.676;  86KY.224;  22  Ind. 
88,503;  51  Mo.  488;  18  Grat.  888;  16  Mass.  687;  21  How.  866. 

3.  By  said  act — Laws  of  1865,  ch.  12 — there  are  a  number 
of  steps  or  acts  that  are  material  and  preliminary  to  the  issuing 
of  railroad-aid  bonds,  and  that  are  conditions  precedent  to  the  power  . 
to  issucj  which  are  wanting  in  these  bonds.  The  law  requires 
the  amount  of  stock  subscribed  to  be  first  fixed — determined 
by  the  people  by  vote.  They  cannot  delegate  this  power  to  the 
commissioners,  as  was  done  in  this  case;  27  Penn.  St  889;  22 
Ind.  88;  28  Mo.  488.  The  record  nowhere  shows,  nor  do  the 
bonds  recite,  nor  does  the  petition  allege,  nor  does  the  evi* 
dence  show,  that  these  bonds  were  issued  in  payment  of  assess* 
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ments  made  upon  all  the  Btock  of  the  company.  Of  the  bonds 
which  were  iasuedy  and  all  done  as  one  act,  |100,000  were  made 
payable  September  let  1886,  more  than  twenty  years  from  the 
date  of  their  issue;  1  Cent  Law  Jour.  106;  Story  on  Agency, 
§§169, 175;  2  Johns.  48.  These  bonds  are  made  payable  in 
the  city  of  New  York,  being  without  the  limits  of  the  county 
and  state,  and  not  authorized  by  any  law;  19  111.  414.  The 
rate  of  interest  being  seven  peY  cent,  per  annum,  payable  semi- 
annually, is  equivalent  to  7^  per  cent.,  and  is,  by  so  much,  in 
excess  of  power,  and  therefore  the  bonds  are  void;  5  Ohio  St. 
118;  1  Wend.  556.  The  question  of  subscribing  for  stock  was 
not  submitted  to  the  voters,  but  only  the  question  of  issuing 
bonds.  The  exact  amount  of  the  bonds  or  stock,  whether 
1100,000,  or  $250,000,  the  time  to  run  to  maturity,  whether  one 
year  or  twenty  years,  the  rate  of  interest,  whether  one  per  cent, 
per  annum,  or  more,  so  as  not  to  exceed  7^  per  cent,  per  annum, 
were  not  submitted  to  the  voters;  nor  did  the  voters  fix  or  at 
sll  determine  any  one  of  these  fundamental  points  as  requisites. 
These  matters  were  for  their  own  deliberation  and  choice,  and 
the  voters  could  not  delegate  them  to  the  county  board.  And 
much  less  could  a  small  minority  of  voters  so  delegate  such 
power;  Lewis  v.  Bourbon  County ^  12  Kaa.  186;  Dil.  Munic.  Corp., 
§428;  27Penn.St889;  48  Mo.  242;  22Ind.88;  27N.Y.489. 
There  is  no  evidence  that  notice  was  given  of  the  said  pre- 
tended election,  either  in  the  record  of  the  proceedings  or  the 
&ce  of  the  bond.  There  is  no  evidence  that  the  Union  Pacific 
Railway,  or  the  Kansas  Pacific  Railway,  was  located  to,  into, 
through,  fi^m  or  near  the  counly  of  Leavenworth  in  1865,  or 
even  at  the  time  this  suit  was  commenced.  And  it  follows, 
that  the  county  had  no  power  to  issue  these  bonds,  or  any 
bonds  to  said  railroad,  and  hence  they  are  and  were  void;  1 
Dillon  O.  a  Rep.  268. 

4.  These  bonds,  void  at  the  beginning,  have  not  been  ratified 
or  validated.  The  county  board  alone  could  not  ratify  by  the 
levy  of  taxes,  nor  indeed  by  any  act  the  most  solemn,  inasmuch 
as  it  could  not  in  the  first  place  ex  suo  sponte  create  ihe  debt  or 
issue  the  bonds;  88  HI.  44;  57  HI.  80;  14  Ohio,  569;  19  Wis. 
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280;  10  Wal.  676;  Dil.  Munic.  Corp.,  §§885,  887;  8  Kas.  121; 
8  Paige,  527;  24  Wend.  482.  The  people  of  the  county  alone 
could  not  ratify  by  silence,  nor  by  paying  taxes,  nor  by  any 
vote  or  public  expression,  unless  in  some  mode  authorized  by 
constitutional  law — and  all  reasonable  doubts  as  to  the  intent 
of  the  legislature  should  be  resolved  in  favor  of  the  citizens;  27 
Wis.  522;  80  Wis.  287.  The  legislature  alone  could  not  ratify; 
Dil.  Munic.  Corp.,  §887;  2  Kas!  115;  51  111.  17,  58;  56  Dl.  88, 
138;  29  Wis.- 418;  26  Wend.  192;  17  K  T.  449, 454;  Cooley 
Const  Lim.  281,  285,  879,  882.  Nor  have  these  bonds  been 
ratified  or  validated  by  the  combined  acts  of  the  legislature, 
the  county  board,  and  the  people  of  the  county.  We  are  re- 
ferred to  ch.  82,  Private  Laws  of  1868,  p.  69,  *'an  act  to  author- 
ize  Leavenworth  county  and  the  city  of  Leavenworth  to  dispose 
of  stocks  in  railroad  corporations."  Viewed  as  an  act  intended 
to  ratify  or  validate  these  bonds — that  which  is  claimed  for  it 
— it  becomes  repugnant  to  §16  of  art.  2  of  the  constitution. 
The  title  to  said  ch.  82  contains  no  allusion  to  these  or  any  other 
bonds.  It  contains  one  subject,  and  but  one,  and  that  is  clearly 
expressed. 

5.  But,  we  deny  that  the  pretended  law,  under  which  it  is 
claimed  that  these  bonds  were  issued,  was  a  law  at  the  date  of 
the  issue  of  these  pretended  bonds,  or  that  it  is  a  law  now,  or 
that  it  ever  became  a  law  of  the  state  of  Kansas.  By  the 
terms  of  the  10th  section  of  said  act,  and  the  certificate  of  the 
scretary  of  state,  it  appears  that  the  act  was  not  published  as 
directed  by  the  legislature.  The  court  cannot  say  that  the 
"Leavenworth  Daily  Conservative"  is  the  ** Daily  Conserva- 
tive." And,  until  published  by  the  authority  of  the  legisla- 
ture, it  did  not  become  a  law;  Const,  art.  2,  §  19;  84  HL  298; 
Cooley  Const.  Lim.  157;  16  HI.  861;  10  Wis.  186;  20  Wis. 
50;  16  Ind.  48;  9  Kas.  550.  Again,  the  act  was  not  pub- 
lished in  the  Conservative,  inasmuch  as  it  did  not  contain  the 
signatures  of  the  presiding  officers;  Const,  art.  2,  §  14.  And  all 
the  acts  of  the  county,  and  of  the  voters  of  the  county,  prece- 
dent to  the  issue  of  these  pretended  bonds,  had  occurred,  so 
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&r  as  they  did  occur,  prior  to  the  19th  of  June  1865,  wheo 
eaid  act  was  published  in  the  statute  book. 

6.  This  pretended  law  is  shown  by  the  senate  journal  not 
to  have  been  passed  as  required  by  the  constitution.  The  yeas 
and  nays  were  not  taken  on  its  final  passage,  and  entered  on 
the  journal;  Const.,  art.  2,  §10;  Senate  Journal  1865,  p.  275, 
Feb.  8th.  House  amendments,  on  motion,  were  concurred  in 
without  yeas  or  nays,  or  entry  on  journal;  Cooley's  Const. 
Lim.  185, 140;  14  Dl  826;  14  111.  297;  25  111.  188;  2  Oal.  168; 
16  Peters,  56;  20  Ohio  St  1,  17;  2  Hill,  81. 

7.  This  pretended  law  of  1865  is  shown,  by  reference  to  the 
ori^nal  enrolled  bill,  never  to  have  been  signed  by  the  pre- 
siding officer  of  the  senate,  as  required  by  Const.,  art  2,  §  14. 
These  requirements  of  the  constitution  not  being  observed, 
the  law  is  a  nullity;  8  Ind.  157, 160;  Cooley  Const  Lim.  152; 
2  Hill,  81;  4  Hill,  884;  2  Cal.  168.  And  this,  notwithstand- 
ing the  governor's  signature;  52  N.  H.  622;  26  Penn.  St  450; 
8  Penn.  St  42;  8  Heisk.  (Tenn.)  422;  2  Minn.  880;  2  Cal. 
172.  And  it  is  equally  void  whether  the  signatures  of  only 
one  or  both  of  the  presiding  officers  are  wanting. 

Cbmgh  f  Wheaty  and  Wm.  Higginbotham^  for  defendant  in  error: 

1.  It  appears  from  the  findings  that  the  bonds  in  suit  were 
issued,  dated  of  the  1st  of  August  1865,  as  part  of  $250,000 
in  amount  of  bonds  of  said  county  issued  in  conformity  with 
the  act  entitled  '*An  act  to  authorize  counties  and  cities  to  issue 
bonds  to  railroad  companies,"  approved  February  10th  1865 
— being  ch.  12,  Laws  of  1865,  pp.  41,  42.  And  we  refer  to 
that  part  of  the  opinion  of  this  court  in  the  ca6e  of  Leavenr 
uwFih  Co.  V.  MUUTy  which  is  on  pages  500  and  541  of  7th  Kan- 
sas, and  submit  that  the  same  is  conclusive  against  plaintiff  in 
error. 

2.  Plaintiff  in  error  claims  that  said  act  was  not  constitu- 
tionally enacted,  or  put  in  force.  We  suppose  that  under  said 
decision  in  the  SDlkr  eaae^  and  the  several  other  cases  decided 
by  this  court,  where  bonds  had  been  issued  under  said  act, 
enough  has  been  determined — at  least,  when  coupled  with  the 
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fact  that  said  act  has  been  hitherto  by  the  courts,  connty, 
people,  legislature  and  ministerial  and  executive  officers  of  the 
state,  treated  as  a  valid  law  in  the  manner,  and  under  the  cir- 
cumstances under  which  it  has  been  so  treated — to  set  at  rest 
any  question  of  the  validity  of  that  act,  and  prevent  any  suc- 
cessful preemption  of  a  new  way  to  repudiate  debts.  At  its 
very  next  session  after  its  passage,  the  legislature  of  the  state, 
in  the  most  formal  manner  that  it  could,  recognized  that  act 
by  amending  the  first  two  sections  thereof,  and  declaring  that 
the  third  and  fourth  sections  thereof  should  be  applicable  to 
the  amendatory  act.  (See  pages  72  to  74,  Laws  1866.)  And 
this  legislature  of  1866,  by  the  joint  resolution  shown  on  pages 
249  and  250,  Laws  1866,  also  recognized  and  referred  to  the 
stock  which  the  county  got  for  the  aforesaid  $250,000  of  bonds. 
But  as  to  whether  said  act  of  1865  was  constitutionally  enacted 
or  put  in  force,  we  refer  to  the  senate  and  house  journals  of 
1865,  and  submit  that  said  journals  are  sufficient  to  show  that 
whatever  was  necessary  to  make  valid  occurrences  in  the  pas- 
sage of  the  bill,  and  in  amendments  thereto,  was  done.  See  8 
Ohio  St  484;  11  Lad.  438,  484,  485;  12  Eas.  882,  892— and 
especially  the  reporter's  notes  on  pages  888,  884,  of  12  E!as., 
and  also  pages  488  and  434  of  the  Indiana  case,  concerning 
concurrence  in  amendments.     See  also,  88  N.  Y.  285. 

8.  With  reference  to  the  claim  that  said  act  of  1865  was  not 
signed  by  the  presiding  officer  of  the  senate,  we  submit  that 
the  presumption  is,  that  the  presiding  officer  of  the  senate  for 
the  time  being  was  absent  during  the  two  days  mentioned  in 
§  14  of  art  2  of  the  constitution,  in  which  he  should  have 
signed;  and  we  further  submit  that  the  requirement  of  that 
section,  that  the  presiding  officers  of  the  two  houses  should 
sign,  is  merely  directory;  8  K  Y.  328;  11  Lid.  482;  4  Gal. 
388;  8  Ohio  St.  483;  6  Ohio  St  179;  Potter's  Dwarris  on 
Stats.  221,  222;  25  HI.  182.  Those  officers  had  no  discretion 
in  the  matter.  It  was  their  duty  to  sign  the  bill,  which  duty 
could  have  been  enforced  by  mandamua^  if  they  could  have 
been  got  at     Surely,  those  officers  could  not  defeat  the  will  of 
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the  members  of  the  two  houses  and  of  the  goyernory  by  keep- 
ing out  of  the  way  of  a  i^andamus  for  the  two  days.  If 
either  of  those  presiding  officers  could  prevent  a  bill  from  be- 
coming a  law  by  refusing  to  sign  it,  then  we  submit,  he  has 
greater  power  than  the  governor.  If  the  -county's  claim  is 
right  in  that  respect,  then  if  either  of  the  presiding  officers 
refuse  to  sign,  the  bill  must  fall  dead  right  there.  Mandamus 
could  not  ordinarily  be  made  operative  in  the  two  days. 
Those  presiding  officers  probably  have  the  whole  of  the  two 
days  in  which  to  sign.  If  plaintiff's  claim  is  right  could  they 
afterward  sign?  We  submit  that  said  requirement  of  signing 
by  the  presiding  officers  was  only  intended  as  a  matter  of  cum- 
ulative evidence,  to  assist  in  the  matter  of  determining  this 
identity  of  the  bill,  and  is  only  directory.  K  the  makers  ot 
the  constitution  had  intended  by  the  language  used  in  that 
oonnection,  to  give  either  of  the  presiding  officers  such  great 
power  to  prevent  le^slation,  as  they  respectively  would  have, 
if  their  signatures  to  bills  were  necessary,  it  is,  from  the  pro- 
yirions  of  the  constitution  in  relation  to  the  veto  power  of  tiie 
governor,  and  the  right  of  the  legislature  to  pass  laws  over  the 
governor's  veto,  evident  and  certain  that  provision  would  have 
been  made  to  obviate  such  effect  of  the  want  of  the  signatures 
of  the  presiding  officers. 

4.  The  daim  of  plaintiff  in  error  that  the  law  was  not  duly 
published,  is  too  fine  for  extended  comment;  and  further,  the 
same  act  was  published  on  the  19th  of  June  1865,  with  the 
other  laws  of  {he  same  session,  and  by  §  4  of  the  act  previous 
submissions  were  made  valid. 

5.  If  for  any  reason  the  court  shall  be  of  opinion  that  the 
bonds  were  issued  illegally,  or  without  authority,  or  that  said 
set  of  1866,  was  not  a  valid  law,  then  in  addition  to  the 
matters  aforesaid  we  refer  to  the  act  in  relation  to  taxation  in 
the  county  of  Leavenworth,  laws  of  1871,  p.  826,  and  to  the 
law  amendatory  thereof,  laws  of  1872,  p.  290,  and  to  the 
findings,  showing  taxes  were  levied  under  those  laws  to  pay 
interest  on  the  bonds  sued  on  with  other  similar  bonds;  and  to 
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the  findings  which  show  interest  on  all  the  bonds  sued  on  paid 
to  defendant  in  error  up  to  some  time  in  1878 — whereby  the 
issue  of  said  bonds  was  ratified,  and  the  bonds  made  legal  and 
valid  obligations  against  the  county;  8  Eaa.  104,  121.  And 
in  the  same  connection,  and  as  showing  ratification,  we  refer 
to  the  joint  resolution  aforesaid,  and  to  pp.  69,  70,  Special 
Laws  1878,  and  to  §  7,  p.  184,  Laws  1871,  and  to  the  finding?^ 
which  show  that  the  electors  of  the  county  have  themselves, 
by  an  overwhelming  minority,  at  an  election  ratified  the  issu- 
ing of  said  bonds,  and  by  authority  of  law — said  resolution 
and  the  section  last  aforesaid — duly  disposed  of  the  consid- 
eration, the  stock  for  which  said  bonds  were  issued.  See 
also,  44  Mo.  201;  Laws  of  1874,  p.  180.  In  view  of  these 
oft-repeated  ratifications,  different  ones  of  them  sufficient 
alone  to  legalize  the  bonds,  it  is  something  more  than  absurd 
to  claim  that  plaintiff  in  error  is  not  now  bound  to  pay  the 
bonds. 

6.  With  reference  to  the  limitation  question,  we  refer  to 
§  24  of  the  code  of  1868,  and  to  the  matters  aforesaid  in 
relation  to  ratification  which  occurred  within  the  five  years 
next  before  the  suit  was  brought,  and  to  the  payments  made 
within  that  time  as  shown  by  the  findings^  65  K  T.  495;  17 
Gal.  172. 

With  reference  to  the  claim  of  plaintiff  in  error  that  some 
of  the  laws,  and  said  joint  resolution,  in  relation  to  Leaven- 
worth county,  are  void,  because  of  §  1  of  art.  12,  or  §  17  of  Ar- 
ticle 2  of  the  constitution,  we  refer  to  the  case  of  Beach  v. 
Leahy,  11  Kas.  23. 

As  to  the  jurisdiction  of  the  county  board,  we  suppose  the 
joint  resolution  aforesaid,  and  the  act  of  1868,  (Special  Laws, 
pages  69,  70,)  the  laws  of  1871,  1872  and  1874,  about  levying 
taxes,  and  the  doings  of  the  board  and  county  in  the  matters 
of  ratification  aforesaid,  unquestionably  cure  any  defect,  in- 
cluding the  one  about  such  number  of  days,  if  it  was  a  defect 
But  we  submit  that  it  is  evident  from  the  reading  of  §§  12  and 
14,  page  411,  Oomp.  Laws  1862,  that  it  was  simply  intended 
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to  limit  their  pay  to  nine  days  in  each  term,  and  not  to  limit 
their  power  indthin  that  period. 

The  opinion  of  the  court  wae  delivered  by 

Yalbntinb,  J. :  This  was  an  action  brought  by  John  Hig- 
ginbotham  against  Leavenworth  county  on  certain  bonds 
issued  by  said  county  to  the  Union  Padfic  Railway  Co.  The 
county  says  in  its  brief  in  this  court,  that  it  "  rests  its  defense 
upon  two  different  theories — first y  that  the  pretended  bonds 
Bued  on  are  [were]  void  ah  mMo^  and  have  never  been  so  rati- 
fied as  to  become  the  bonds  of  the  county;  second^  but  if  valid, 
i.i»«btiM4i)aid  still  that  the  county  had  levied  and  caused  to  be 

3S^  *^  collected  taxes  for  the  express  purpose  of  paying 
these  bonds,  and  sufficient  in  amount  to  pay  them  long  before 
this  suit  was  commenced/'  and  that  as  these  bonds  had  been 
due  more  than  five  years  when  this  suit  was  commenced,  all 
action  on  the  same  was  at  that  time  barred  by  the  five-year 
statute  of  limitations.  With  regard  to  the  second  theory  of 
the  plaintiff  in  error,  we  would  say:  First — Admitting  "that 
the  county  had  levied  and  caused  to  be  collected  taxes  for  the 
express  purpose  of  paying  these  bonds,  and  sufficient  in 
amount  to  pay  them  long  before  this  suit  was  commenced," 
still  the  county  has  never  paid  them;  it  refuses  to  pay  them, 
and  has  used  the  money  collected  for  their  payment  for  other 
purposes.  Such  a  defense  as  the  above  is  therefore  hardly 
sufficient.  And  second  — ^Admitting  that  more  than  five  years 
had  elapsed  after  these  bonds  became  due,  and  before  this 
suit  was  commenced,  still,  the  county  in  1878  paid  all  the  in- 
terest due  on  said  bonds  up  to  that  time,  and  has  otherwise  in 
writing  and  repeatedly  acknowledged  its  own  liability  on  said 
bonds.  The  cause  of  action  therefore  is  evidently  not  barred. 
(Civil  Code,  §24.) 

Turning  now  to  the  first  theory  of  the  plaintiff  in  error,  de- 
fendant below:  Are  said  bonds  valid?  The  defendant  below 
claims  that  they  are  void;  firsts  because  the  act  of  the  legisla- 
ture under  which  they  were  issued  never  became  a  law;  second^ 


Digitized  by 


Google 


i 


74  SUPREME  CQURT  OF  KANSAS. 

Comm'n  of  Leavenworth  Co.  v.  HigginbothanL 

because  the  bondB  were  not  legally  issued  under  the  act  The 
defendant  claims  that  said  act  never  became  a  law,  and  is  there- 
2.  sutatwiioi   fore  void,  for  the  following  reasons:  1st,  because  the 

i^iMM&ad.^  yeas  and  nays  were  not  called  and  entered  on  the 
senate  journal  on  the  final  passage  of  the  act  in  the  senate; 
*  2d,  the  enrolled  bill  of  the  act  was  never  Qigned  by  the  presid- 
ing officer  of  the  senate;  8d,  the  act  was  published  in  the 
^^Leavmworlh  Daily  Consenratiye/'  when  it  diould  have  been 
published  in  the  ^^  Daily  Conservative; "  4thy  the  signatures  of 
the  officers  of  the  two  houses  affixed  to  th^  act  were  not  pub- 
lished with  the  act  (Ch.  12,  Laws  of  1866,  pp.  41,  42.)  This 
act  was  passed  and  published  more  than  eleven  years  ago. 
Since  that  time  all  Hie  departments  of  Hie  state  government, 
the  legislative,  the  executive,  and  the  judidal,  have  held  it  to 
be  Valid.  (Laws  of  1866,  pp.  72  to  74,  249,  260;  Leaoenworih 
Go.  V.  Miller y  7  Eas.  479;  Morris  v.  Morris  Gb.,  7  Eas.  676.)  Its 
validity  has  never  before  been  questioned  upon  any  such 
grounds  as  are  now  urged  against  it  The  only  objection 
ever  before  urged  against  its  validity  was,  that  the  legislature 
bad  no  constitutional  power  to  pass  such  acts;  and  that  objec- 
tion was  long  ago  overruled  by  the  courts.  Many  rights  have 
accrued  under  the  act,  in  the  honest  belief  of  its  validity. 
And  therefore,  unless  a  very  clear  showing  of  invalidity  can 
now  be  made  out  against  it,  it  will  be  the  duty  of  the  courts 
to  hold  the  act  valid. 

The  question  raised  by  the  first  objection  to  the  act  we  think 
has  been  settled  by  the  decision  of  this  court  in  the  case  of 
Hayms  v.  Heller^  12  Eas.  884,  reporter's  note,  and  p.  892,  opin- 
4.Pkiiitaguib-  i^^*    See  also,  JDivision  qf  ff award  Coiaiiy,  15  Eas. 

y^andnay;.  jgg^  214.  Said  ^t  was  Scuatc  Bill  No.  63,  being 
senate  bills  Nqs.,62  and  68  consolidated.  On  its  final  passage 
in  the  senate  the  yeas  and  nays  were  taken  and  entered  on  the  sen- 
ai^  joumaly  precisely  as  the  constitution  requires.  The  bill  was 
then  taken  to  the  house  of  representatives  where  it  was  prop- 
erly passed,  with  certaia.  slight  amendments,  and  was  then  re- 
turned to  the  senate  for  its  concurrence.  The  senate  journal 
then  shows  that,  "  Mr.  Gamble  moved  that  the  senate  concur 
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in  the  hoase  amendmeDts  to  Senate  Bill  Ko.  68,  ^  an  act  to 
authorize  oountiea  to  issue  bonds  to  railroad  companies.'  Mo- 
tion prevailed/'  Here  is  where  it  is  claimed  the  yeas  and  nays 
thonld  have  been  taken  and  entered  upon  the  journal.  But 
what  is  there  even  here,  and  in  this  place,  that  shows  that  the 
yeas  and  nays  were  not  taken?  It  is  true,  the  clerk  failed  to 
enter  them  upon  the  journal;  but  as  to  whether  they  were 
actually  taken  or  not,  the  journal  is  silent.  And  mere  silence 
of  record,  does  not  as  a  rule  invalidate  the  proceeding.  It  is 
a  general  principle  of  law,  that  it  will  be  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,  and  in  favor  of  the  regular* 
ity  and  validity  of  the  official  proceedings  of  any  official  body 
having  superior  jurisdiction,  that  whatever  ought  to  have  been 
done  was  not  only  done,  but  rightly  done.  {McCuUoch  v.  The 
Saie,  11  Ind«  425,  488  to  486.  As  to  courts,  see  Htmter  v.  Ikar- 
jitton,  18  Kas.  462;  Offden  v.  WdUers,  12  Eas.  288.)  The  journal 
shows  that  the  *' motion  prevailed;"  but  in  what  manner  the 
vote  was  taken,  the  journal  does  not  show. 

Whether  the  &ilure  of  the  presiding  officer  of  the  senate  to 
sign  the  enrolled  bill  of  said  act,  invalidates  the  law  or  not,  is 
tiiie  main  question  in  this  case.  Indeed,  it  is  the  only  new 
question  that  merits  any  consideration  from  this  court.  The 
constitution  requires  that  "Every  bill  and  joint  resolution 
iL  *->vtiihim    passed  by  the  house  of  representatives  and  senate 

**^"*^  shall  within  two  days  thereafter  be  signed  by  the 
presiding  officers,  and  presented  to  th  e  governor,"  etc.  The  reg- 
ular presiding  officer  of  the  senate  is  the  lieutenant-governor. 
(Const,  art  1,  §12.)  But  the  senate  may  also  elect  a  president 
pro  tern,  of  the  senate,  who  may  preside  in  case  of  the  absence 
or  impeachment  of  the  lieutenant-governor,  or  when  the  lieu- 
tenant-governor holds  the  office  of  governor.  Now  it  seems 
from  the  book  of  enrolled  bills  of  the  session  of  the  legislature 
of  1865,  that  the  regular  president  of  the  senate  signed  very 
few  of  the  bills  passed  at  that  session.  The  most  of  them 
were  signed  by  the  president  pro  tern.  But  some  of  them 
however  were  not  signed  by  any  presiding  officer  of  the  sen- 
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ate,  among  which  was  the  bill  now  under  consideration.  The 
bill  now  under  consideration  was  signed  by  the  secretary  of 
the  senate,  by  the  speaker  of  the  house,  by  the  chief  clerk  of 
the  house,  and  by  the  governor.  Does  the  failure  of  the  pre- 
siding officer  of  tiie  senate  to  sign  said  bill,  invalidate  every- 
thing connected  therewith?  If  it  does,  then  the  presiding 
officer  of  the  senate  has  more  power  to  veto  bills  than  the 
governor,  or  than  any  other  person  or  officer  of  the  state.  The 
legislature  may  pass  a  bill  over  the  veto  of  the  governor;  but 
if  the  plaintiff  in  error  is  correct,  they  cannot  pass  a  bill  over 
the  veto  (so  to  speak)  of  the  lieutenants-governor,  so  as  to 
make  the  bill  become  a  valid  law.  The  lieutenant-governor  is 
the  president  of  the  senate;  he  holds  his  office  independent  of 
the  legislature;  they  have  no  power  to  remove  him  from  office, 
except  by  the  slow  and  tedious  proceeding  of  impeachment; 
they  have  no  power  to  compel  him  to  sign  a  bill,  except  by  the 
equally  slow  and  tedious  proceeding  of  mandamus,  and  this  can 
only  be  done  in  the  courts;  and  if  the  plaintiff  in  error  is  cor- 
rect, they  have  no  power  to  make  a  valid  law  except  with  the 
aid  of  his  signature,  so  long  as  he  is  the  acting  presiding  offi- 
cer of  the  senate.  Of  course,  he  has  the  whole  of  the  two 
days  given  him  within  which  to  sign  a  bill.  He  would  not  be 
in  de&ult — no  action  could  accrue  against  him  for  any  sup- 
posed default,  prior  to  the  expiration  of  the  two  days.  And 
upon  the  theory  of  plaintiff  in  error,  when  the  two  days  have 
elapsed,  if  the  bill  has  not  yet  been  signed,  it  has  become  de- 
funct. Everything  connected  therewith  is  dead.  All  the  pro- 
ceedings of  the  legislature  with  reference  thereto  have  been 
annulled;  and  there  is  no  power  anywhere  that  can  thereafter 
breathe  life  or  vitality  into  them  again.  The  constitution  pro- 
vides that  when  a  bill  has  passed  the  two  houses  it  ^^  shall 
loiihin  two  days  thereafter  be  signed  by  the  presiding  officers,^' 
etc. :  (art  2,  §  14.)  And  there  is  no  power  given  by  the  con- 
stitution or  elsewhere  for  the  presiding  officers  to  sign  the  bill 
at  any  time  subsequent  to  the  expiration  of  said  two  days. 
Plaintiff  in  error  claims  that  this  provision  of  the  constitution 
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18  absolutely  mandatory,  and  therefore  that  no  valid  law  can 
be  made  unless  its  terms  are  fulliUed  to  the  very  letter,  and 
therefore  no  valid  law  can  be  made  unless  the  bill  is  ugned  by 
the  presiding  officers  of  the  two  houses  within  the  prescribed 
two  days.  To  admit  that  a  bill  might  under  any  circum« 
stances  become  a  law  without  being  signed  within  the  two 
days,  would  be  to  admit  that  said  provision  of  the  constitution 
is  not  mandatory.  It  would  be  to  admit  that  a  law  might  be 
made  without  said  provision  being  strictly  complied  with.  It 
would  be  to  admit  that  a  failure  on  the  part  of  the  presiding 
officers  to  sign  a  bill  within  the  two  days  does  not  absolutely 
destroy  the  life  and  vitality  of,  the  bill,  and  render  all  the  pro- 
ceedings of  the  legislature  with  reference  thereto  nugatory. 
And  to  admit  that  an  action  of  mandamus  would  under  any 
circumstances  lie  to  compel  a  presidimg  officer  who  had  failed 
to  sign  a  bill  for  more  than  two  days  to  afterward  sign  the 
same  would  be  to  admit  the  foregoing.  It  would  be  to  admit 
that  a  bill  might  become  a  law,  although  it  was  not  signed 
within  the  two  days  as  prescribed  by  the  constitution.  We 
think  that  mandamus  would  lie  in  such  a  case;  but  ordinarily 
it  would  be  a  very  inadequate  remedy.  It  would  lie  for  the 
purpose  of  furnishing  the  additional  evidence  which  the  signa* 
tares  of  the  presiding  officers  would  give  as  to  the  passage 
and  the  validity  of  the  laws,  but  it  would  ordinarily  be  a  very 
inadequate  remedy,  if,  as  the  plaintiff  in  error  claims,  the  va- 
lidity of  the  law  depends  entirely  upon  the  signatures  of  the 
presiding  officers;  for  ordinarily,  nearly  all  the  bills  of  any 
particular  session  are  passed  just  before  the  close  of  the  ses. 
sion;  and  ordinarily,  before  any  action  of  mandamus  could  be 
heard  and  determined  the  legislature  would  be.adjourned  sine 
die.  Therefore,  as  th^  action  of  mandamus  would  ordinarily 
be  a  very  inadequate  remedy,  it  would  be  extremely  unfortu- 
nate if  it  were  the  only  remedy.  If  it  were  the  only  remedy, 
then  the  power  of  the  presiding  officers  to  practically  annul 
the  proceedings  of  the  legislature,  to  practically  veto  the  bills 
passed  by  the  legislature,  would  be  almost  as  absolute  as  if 
no  such  remedy  were  in  existence.    But  we  think  that  man- 
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damuB  is  not  the  only  remedy  so  &r  as  determining  the  valid- 
idity  of  the  law  is  concerned.  The  signatures  of  the  presiding 
officers  do  not  constitute  any  portion  of  the  law.  It  is  not 
necessary  that  the  consent  of  the  presiding  officers  should  be 
had-  in  order  to  enact  the  law.  The  only  office  that  the  signar 
tures  of  the  presiding  officers  is  intended  to  perform,  is  to 
furnish  evidence  of  the  doe  passage  and  validity  of  the  bill. 
Such  signatures  are  only  portions  of  the  many  evidences  of 
the  due  passage  and  validity  of  the  bill.  And  a  bill  may  in 
some  instances,  bs  we  think,  be  valid,  although  the  signatures 
of  one  of  the  presiding  officers  may  be  omitted.  •  With  one  of 
such  signatures  gone,  the  evidence  of  the  passage  and  validity 
of  the  bill  would  of  course  be  somewhat  weakened.  If  the 
signatures  of  both  of  the  presiding  officers  were  gone,  the 
evidence  would  of  course  be  weaker  slill.  If  in  addition  to 
this,  the  journals  did  not  show  the  passage  of  the  bill,  then 
the  evidence  of  its  passage  would  be  almost  wholly  gone. 
And  taking  the  whole  of  the  evidence  together,  if  it  should 
not  clearly  appear  to  the  courts  that  the  bill  had  been  passed 
by  the  legislature,  and  approved  by  the  governor,  it  would  be 
the  duty  of  the  courts  to  declare  that  the  bill  had  never  be- 
come a  law.  The  courts  must  decide  as  to  the  passage  and 
validity  of  a  bill  upon  the  whole  of  the  legal  evidence  appli- 
cable in  such  cases.  If  the  enrolled  bill  were  perfect  and 
formal  in  every  particular,  then  the  courts  might  say  that  the 
bill  had  passed  and  become  a  law,  although  there  might  be 
omissions  from  the  journals.  (See  authorities  cited  in  16  E[as. 
211,  and  State  v.  Swift,  10  Nevada,  176.)  Or,  if  the  journals 
were  perfect  in  every  particular,  and  showing  that  the  bill  had 
been  regularly  and  duly  passed,  then  the  courts  might  say  that 
the  bill  had  passed  and  become  a  law,  although  there  might  be 
some  omissions  from  the  enrolled  bill.  The  enrolled  bills  and 
the  journals  of  the  legislature  are  the  principal  evidences  of 
the  passage  and  validity  of  a  bill,  and  generally  they  cannot 
be  contradicted.  Probably  tbey  can  never  be  contradicted  if 
they  are  harmonious  with  themselves  and  with  each  other. 
{Dioidcn  of  Howard  Co.,  15  Ejts.  194.)    But  in  doubtful  cases, 
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eztrinaic  evidence  may  probably  be  received  to  corroborate 
what  they  seem  to  prove,  or  to  explain  the  donbtfhl  import  of 
their  language.  We  think  that  the  enrolled  bill  and  the  legis- 
lative journalB  in  the  present  case,  when  taken  together,  clearly 
show  that  the  bill  now  under  consideration  was  duly  passed  by 
the  legislature,  and  approved  by  the  governor,  and  that  it  reg- 
ularly became  a  valid  law.  And  all  the  extrinsic  evidence 
having  any  application  to  the  case  also  clearly  shows  the  same 
thing.  Among  the  evidences  (record  and  extrinsic)  which 
show  that  said  bill  has  become  a  valid  law  are  the  following: 
The  legislative  journals  show  beyond  all  doubt  that  the  bill 
passed  the  two  houses.  The  senate  journal  shows  that  ^e  bill 
passed  the  senate.  The  house  journal  shows  that  the  secre- 
tary of  the  senate  reported  to  the  house,  that  the  bill  had 
passed  the  senate.  The  house  journal  also  shows  that  the  bill 
regularly  passed  the  house,  with  amendments.  The  senate  joqr- 
hbX  shows  that  the  senate  concurred  in  the  house  amendments. 
The  house  journal  shows  that  the  secretary  of  the  senate  re- 
ported to  the  house  that  the  senate  had  concurred  in  the  house 
amendments.  The  senate  journal  shows  that  the  committee 
on  enrolled  bills  reported  to  the  senate  that  the  bill  had  been 
correctly  enrolled,  and  presented  to  the  governor  for  his  ap- 
proval. And  the  senate  journal  also  shows,  that  the  governor 
reported  to  the  senate  that  he  had  approved  the  bill.  The  en- 
rolled bill  is  now  preserved  in  the  office  of  ^e  secretary  of 
state,  bound  in  a  book  along  with  the  other  enrolled  bills  of 
that  session,  and  it  contains  the  following  evidences  of  its  own 
passage  and  validity:  It  contains  the  certificate  and  signature 
of  the  secretary  pf  the  senate,  showing  that  the  bill  passed  the 
senate;  the  certificates  and  signatures  of  the  speaker  and  the 
chief  clerk  of  the  house,  showing  that  the  bill  passed  the 
house,  and  inferentially  that  it  passed  the  senate;  and  the  sig- 
nature and  approval  of  the  governor,  which  inferentially  shows 
that  it  passed  both  houses.  The  bill  has  been  published  as  a 
law  by  the  secretary  of  state,  both  in  a  newspaper  and  in 
the  statute  book.  (Laws  of  1865,  pp.  41,  42.)  It  has  subse- 
qnently  been  recognized  as  a  law  by  the  legislatare  and  the 
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governor;  (Laws  of  1866,  pp.  72  to  74,  249,  260;)  and  also  by 
the  courts;  (7  Kas.  479,  576.)  And  indeed,  it  has  generally 
been  recognized  to  be  as  much  a  law  as  any  other  law  on  the 
statute  book.  And  the  question  that  it  was  not  duly  passed, 
or  signed,  has  never  been  raised  until  recently,  although  it  has 
been  on  the  statute  book  for  over  eleven  years,.  We  think  the 
mere  failure  of  the  president  of  the  senate  to  do  his  duty  can- 
not have  the  effect  to  invalidate  the  law. 

The  defendant  in  error  says  in  his  brief,  that  "  The  claim  of 
the  plaintiff  in  error  that  the  law  was  not  duly  published,  is 
too  fine  for  extended  comment;  and  further,  the  same  act  was 
published  on  the  19th  of  June  1865,  with  the  other  laws  of  the 
epabiimiion  8^™^  scssion,  and  by  §4  of  the  act  previous  submis- 
"*'  ^^'  sions  [to  the  people  of  the  question  of  voting  bonds, 
etc.,]  were  made  valid,"  etc.  We  suppose  that  the  plaintiff  in 
error,  through  its  agents  and  counsel,  knows  that  the  '^Leav- 
enworth Daily  Conservative"  was  the  only  "Daily  Conserva- 
tive" in  the  state,  for  such  was  the  fact;  but  how  it'knows  that 
the  signatures  of  the  oflScere  affixed  to  the  act  were  not  pub- 
lished, we  are  not  informed.  But  suppose  they  were  not  pub- 
lished :  we  do  not  think  that  such  omission  would  invalidate 
the  law.  If  it  would,  then  the  plaintiff's  present  petition  in 
error  in  this  court  should  be  dismissed  for  the  following  rea- 
sons :  Neither  the  signatures  to  the  act  defining  the  jurisdiction 
of  this  court,  (Qen.  Stat.  299,  800,)  nor  the  signatures  to  the 
act  authorizing  petitions  in  error,  (Gen.  Stat  786,  786,)  have 
ever  been  published.  We  tliink  the  act  in  the  present  case 
was  properly  published. 

Plaintiff  in  error  claims  that  said  bonds  are  void  because,  as 
it  claims,  they  were  not  issued  in  accordance  with  said  act  of 
the  legislature,  and  urges  several  reasons  for  this  claim.  Some 
of  these  reasons  controvert  the  facts  as  found  by  the  court 
below,  and  as  they  ought  to  have  been  found;  some  of  them 
controvert  the  law;  some  of  them  have  already  been  considered 
and  decided  by  this  court  in  the  case  of  Leavenworth  Co.  v.  Mil- 
ler^ 7  Eas.  541;  and  none  of  them  are  tenable.  Making  the 
bonds  payable  in  New  York,  and  making  the  interest  seven 
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per  cent,  per  annum,  payable  semi-annually,  certainly  cloes  not 
invalidate  the  bonds. 

We  think  the  election  to  vote  upon  the  question  of  issning 
the  bonds  was  valid,  although  it  was  called  by  the  county  board 
on  the  eleventh  day  of  their  May  term  1865.  (See  arguments 
of  counsel  in  their  briefs.)  There  are  probably  good  reasons 
however  why  the  bonds  should  be  held  valid,  even  if  said  elec- 
tion was  not  strictly  valid.  They  have  been  ratified,  not  only 
by  the  county  board,  but  substantially  by  the  legislature,  and 
by  the  people  of  Leavenworth  county  themselves. 

The  judgment  of  the  court  below  must  be  affirmed. 

All  the  Justices  concurring. 


P.   H.   HOSTBTTBR  V.  J.   8.  HoKB. . 

L  Dkibion  ok  Dkmubbeb— ^o<  ExcejgUd  to,  Not  RmewabU.  Where  the 
district  court  suBtainB  a  demurrer  to  the  defendant's  answer,  and  no  ex- 
ception is  taken  to  the  ruling  of  the  district  court,  the  supreme  court 
will  not  consider  the  same.  [BUn  v,  Burnet^  McO.-91;  Btowa  v.  App, 
KcC.-174;  Garvey  v.  SchoUkopf,  McC.-179;  Osgood  v.  Haverty,  McC.-182; 
SmaU  V.  DoutkUt,  1-636;  Grandstcffv,  Scoffin,  5-165;  LaUmde  «.  CoOxm, 
5-e61 ;  Crauiher  v.  SOioU,  7-235;  Lyont  v.  Bodenhamery  7-455;  Lee  v.  Lov- 
eridffe,  11-4S7;  Furrow  v.  Chapin,  13-112;  B.  B.  v.  Mihlman,  post,  224; 
Joeqfh  V.  Bank,  post,  256;  B,  B.  «.  WUder,  post,  239;  Atchieon  v,  Bymee. 
22-68.1 

1  PsBSOKAL  Liability;  Mere  Words  of  IkecripHon,  do  not  Change  Character 
eflAabiUijf,  In  an  action  against  F.  H.  H.,  personally  and  individually 
.  en  a  negotiable  ptromissory  note,  where  the  defendant  and  maker  of  the 
note,  says  in  the  note:  '%  administrator  of  the  estate  of  W.  B.  G.»  de- 
ceased, promise  to  pay,"  etc.,  and  signs  his  name  to  the  note  as  follows— 
^F.  H.  H.,  administrator  of  the  estate  of  W.  R  6.,  deceased"— and 
Judgment  was  rendered  in  fiavor  of  the  plaintiff  and  against  the  de- 
ftndant  personally  and  individually  fbr  the  amount  of  said  note  and 
interest,  hetd,  that  as  such  a  judgment  may  under  some  circumstances  be 

I  properly  rendered  on  such  a  note,  and  as  there  was  no  exception  taken 
to  any  roling,  order,  finding  or  decision  made  by  the  court  below,  such 
judgment  must  be  sustained  by  the  supreme  court.  [Black  v.  Drake, 
80-27.] 


-17  Kas. 
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Error  from  Nemaha  District  Court. 

All  neoessary  fisustB  are  stated  in  the  opinion.  JSbAe,  as 
plaintiff,  had  jadgment  at  the  October  Term  1874.  HosieUer 
brings  the  case  here  on  error. 

Joseph  Sharpe,  for  plaintiff  in  error. 
HorUm  ^Waggmtr^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalsntinb,  J. :  This  was  an  action  on  a  promissory  note. 
The  note  reads  as  follows: 

"  J194.00.  January  6th,  1871. 

Four  months  after  date,  for  value  received,  I,  administrator 
of  the  estate  of  Walter  R.  Gage  deceased,  promise  to  pay  to 
J,  8.  Hoke  &  Co.,  or  order,  the  sum  of  J194.00,  with  interest 
at  the  rate  of  12  per  cent,  per  annum  after  maturity  until  paid. 
Payable  at  the  Exchange  ^ank,  Atchison,  Kansas. 

F.   H.   HOSTBTTBR, 

Administrator  of  the  Estate  of  W.  R.  Qage^  deceased.'* 
The  defendant  answered,  that  he  executed  this  note  in  the 
capacity  of  administrator  of  the  estate  of  W.  R  Gage,  de- 
ceased, and  not  in  his  own  individual  capacity.  The  plaintiff 
demurred,  to  this  answer  on  the  ground  that  it  did  not  state 
&ct8  sufficient  to  constitute  either  a  cause  of  action  or  a  defense. 
The  court  sustained  the  demurrer,  and  no  exception  was  taken 
thereto.  The  court  then  proceeded  with  the  hearing  of  the 
case,  and  found  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  amount  of  the  note  and  interest,  and  rendered 
judgment  accordingly.  No  exception  was  taken  to  the  hear- 
ing, or  finding,  or  judgment  Indeed,  no  exception  was  taken 
to  any  ruling,  order,  finding  or  decision  of  the  court  below. 
Therefore  we  cannot  reverse  the  judgment  of  the  court  below. 
We  cannot  even  consider  the  ruling  on  the  demurrer,  or  any 
other  ruling  not  excepted  to.  And  just  such  a  judgment  aa 
was  rendered  may  under  some  circumstances  be  properly  ren- 
dered on  just  such  a  promissory  note.  Aaide  from  what  is 
shown  by  the  note  itself,  and  by  the  answer  of  the  defendant, 
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which  was  demurred  out  of  existence,  there  is  nothing  to  show 
that  said  note  ever  had  any  connection  with  the  business  of 
Bald  estate,  or  even  that  the  estate  itself  ever  had  any  existence 
in  fact  Mr.  Parsons  says  that  "An  administrator  or  executor 
can  only  bind  himself  by  his  contracts;  he  cannot  bind  the 
assets  of  the  deceased.  Therefore,  if  he  make,  indorse,  or  ac- 
cept negotiable  paper,  he  will  be  held  personally  liable,  even 
if  he  adds  to  his  own  name  the  name  of  his  office,''  etc.  (1  Pars. 
Notes  and  Bills,  161;  see  also,  to  the  same  effect,  Daniel  oti 
Negotiable  Instruments,  202,  §  262.)  In  the  case  of  Ferrin  v. 
Mijrick,  58  Barb.  (K  Y.)  76,  91,  92,  a  case  cited  by  plaintiff  in 
error,  the  court  say:  *^  The  law  is  however  too  well  established 
to  admit  of  question,  that  an  executor  or  administrator  by  or- 
dering such  expenses  [for  gravestones]  makes  himself  per- 
sonally liable  for  them.  This  is  one  proposition,  but  it  does 
not  necessarily  follow  that  the  estate  he  represents  may  not 
also  be  liable.  Indeed,  if  there  are  assets  it  is  admitted  that 
the  estate  is  ultimately  liable.  It  will  be  noticed  that  the  note 
in  this  case  is  a  negotiable  note,  and  therefore,  under  all  the 
aathorities,  the  defendant  bound  himself  personally  for  its 
payment,  even  though  the  estate  may  also  be  liable.  But  it  is 
not  shown  in  this  case  that  the  estate  is  or  ever  can  be  made 
liable. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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Thomas  Squirbs  etoLv.  Wm.  H.  Clark  ei  oL 

1.  RiGHTB  AMD  RsMKDiis  of  Oumer  of  Undivided  InUrett  in  Land$,  Whether 
a  party  having  the  legal  title  to  an  undivided  portion  of  a  tract  of  land, 
hut  actually  disseised  hy  the  party  holding  tiie  title  to  the  remaining 
interest,  must  recover  posseasion  before  he  can  proceed  under  the 
statute  of  1868  for  partition,  is  a  question  soggested  but  not  decided. 
[Scarborough  v.  SmiOi,  18-399;  OU  v.  Sprague,  27-620.] 

2.  P^  ssEBSioN  of  TenanU-m-Oomman,  Mere  possession  of  a  tenant-in-com* 
mon,  no  matter  how  full  and  complete,  does  not  of  itself  prove  an 
ouster  of  his  co- tenant  There  must  be  something  to  show  a  denial  or 
repudiation  of  his  co-tenant's  rights,  or  the  possession  will  be  deemed 
to  be  held  in  subordination  thereto. 

8. The  term  "  exclusive  possession,''  may  imply  a  repudiation  <^ 

a  co-tenant's  rights,  and  therefore  indicate  an  ouster,  or  it  may  be  used 
to  denote  a  full  and  complete  and  actual  possession  irrespective  of  the 
title  under  which  it  is  held. 

4. Recognition  of  EighU  of  Co-TenamU    Purchase  of  a  co-tenant's 

rights  and  interest,  and  receiving  a  conveyance  thereof,  is  evidence  bf  a 
recognition  rather  than  a  repudiation  of  that  title  and  interest. 

6. The  findings  in  this  case  do  not  show  an  ouster  by  the  de- 
fendant of  his  co-tenant,  the  plaintiff,  and  therefore  the  decree  of 
partition  is  affirmed. 


Mror  from  Franklin  District  CowrU 

Action  for  partition,  brought  by  WiUiam  H.  Clark^  as  plain- 
tiff,  against  Thomas  Squires^  Geo.  S.  Newman,  and  W.  3f.  Pick- 
ering^  as  defendants.  Subsequently,  Ira  Davenport  was  made  a 
party  defendant,  as  having  an  interest  in  the  premises,  as  mort- 
gagee of  Squires.  The  lands  in  controversy,  and  the  respective 
interests  of  the  parties  plaintiff  and  defendant,  are  shown  in 
the  findings  quoted  in  the  opinion,  infra.  Trial  at  the  Novem- 
ber Term  1874,  and  partition  adjudged  and  decreed  in  accord- 
ance with  the  findings  above  mentioned.  Sqiures  and  Davenr- 
port  appeal,  and  bring  the  case  here  on  error. 

John  W.  Defordy  for  plaintiffe  in  error, 
W.  H.  Clark^  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J.:  This  was  an  action  for  partition,  tried  by  the 
court  without  a  jury.  The  testimony  was  not  preserved,  and 
the  case  stands  before  us  upon  the  pleadings,  findings,  and 
judgment     The  findings  are  follows: 

'^Ist  Wa-che-qua,  an  Ottawa  Indian  woman,  was  owner  in 
fee  of  the  E.J  of  the  N. W.  J  of  section  82,  tpwnslup  16,  range 
19,  being  80  acres  of  land  in  Franklin  county.  She  died  m 
the  year  1864,  leaving  her  husband,  Pem-ach-wung,  her  sole 
surviving  heir-at-law. 

^'2d.  £Ah-ptah-yah-sung,  an  Ottawa  Indian  boy,  was  the 
owner  in  fee  of  the  E.|  of  the  S.E.lof  section  81,  township  16, 
ranffe  19,  being  80  acres  of  land  in  Franklin  county.  He  died 
in  me  year  1864,  at  the  age  of  12  years,  unmarried  and  with- 
out issue,  leaving  his  father,  Pem-ach-wung,  his  sole  surviving 
heir-at-law. 

''8d.  Pem-ach-wung,  an  Ottawa  Indian  man,  was  the  owner 
in  fee  of  the  two  tracts  above  described,  and  of  the  W.J  of  the 
S.W.J  of  section  82,  township  16,  range  19,  being  240  acres  of 
land  in  Franklin  county.  He  died  in  the  vear  1864,  leaving 
his  children,  Masko,  Shah-ne-gush-go-qua,  M-tah-yah;  Zah-wis, 
Non-deo  and  Non-qui-ge-zhick,  his  sole  surviving  heirs-at-law. 

''4th.  Non-qui-ge-zhick,  an  Ottawa  Indian  boy,  died  in  the 
year  1865,  at  the  age  of  4  years,  unmarried  and  without  issue; 
and  Non-deo,  an  Ottawa  Indian  girl,  died  in  the  year  1866,  at 
the  age  of  8  years,  unmarried  and  without  issue;  and  so  the 
lands  herein  described  descended  to  the  four  surviving  chil- 
dren of  Pem-ach-wung,  vesting  in  each  an  undivided  one-fourth 
interest  in  each  parcel  thereon 

"5th.  On  the  6th  of  September  1867,  Masko,  an  Ottawa  In- 
dian boy,  then  19  years  of  age, '  executed  and  delivered  to 
Thomas  Squires  a. conveyance  for  the  lands  herein  described, 
and  on  the  7th  of  May  1872,  Shah-ne-gush-go-qua,  an  Ottawa 
Indian  girl,  then  17  years  of  age,  executed  and  delivered  to 
A.  J.  Glover  and  others  a  conveyance  for  the  lands  herein 
described;  and  on  the  29th  dav  of  July  1872,  A.  J.  Glover  and 
others  executed  and  deliverea  to  Thomas  Squires  a  deed  for 
the  lands  herein  described. 

"6th.  On  the  18th  of  June  1873,  M-tah-yah,  an  Ottawa  In- 
dian  girl,  then  17  years  old,  executed  and  delivered  to  C.  P. 
Stevens  and  E.  C.  Glover  a  conveyance  for  the  lands  herein 
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described;  and  on  the  20th  of  June  1878,  C.  P.  Stevens  and 
K.  0.  Glover  executed  and  delivered  to  G.  S.  Newman  and 
W.  M.  Pickering  a  conveyance  for  the  lands  herein  described. 

<^7th.  On  the  24th  of  May  1878,  Zah-wis,  an  Ottawa  Indian 
irl,  then  16  years  of  age,  executed  and  delivered  to  Wm.  H. 

lark  a  conveyance  for  the  lands  herein  described. 

"8th.  Thonias  Squires  was,  at  and  before  the  commence- 
ment of  this  action,  and  has  been  ever  since  the  year  1867, 
in  exclusive  possession  of  the  lands  herein  described,  and  has 
improved  ana  cultivated  the  same,  and  has  lived  on  and  culti- 
vated a  part  thereof  as  a  homestead. 

"The  court  therefore  finds,  that  Thomas  Squires  is  the 
owner  of  an  undivided  one-half  interest  in  the  lands  herein 
described;  that  Wm.  H.  Clark  is  the  owner  of  an  undivided 
one-fourth  interest  in  the  lands  herein  described;  that  G.  8. 
Newman  is  the  owner  of  an  undivided  one-eighth  interest  in 
the  lands  herein  described;  and  that  W.  M.  Pickering  is  the 
owner  of  an  undivided  one-eighth  interest  in  the  lands  herein 
described." 

And  upon  these  findings  a  decree  in  partition  was  entered. 
So  far  as  the  interests  of  the  respective  parties  are  shown  by 
the  findings,  they  warrant  a  partition;  but  it  is  claimed  that 
the  findings,  taken  in  connection  with  the  pleadings,  show 
such  an  exclusive  possession  in  Squires  as  amounts  to  an 
ouster  of  his  co-tenants,  and  that  therefore  their  title  must  be 
established  by  proceedings  in  the  nature  of  ejectment  before 
any  partition  can  be  decreed.  How  far  the  old  rule  of  the 
equity  courts  concerning  partition  obtains  in  this  state,  and 
whether  a  party  having  the  legal  title  but  actually  disseised 
must  first  by  an  action-at-law  recover  possession  before  pro- 
ceeding to  obtain  partition,  are  questions  we  do  not  deem 
necessary  for  decision,  although  presented  by  counsel  for 
plaintiff  in  error.  The  question  is  discussed  at  some  length 
in  the  following  cases  cited  by  him:  Deery  v,  McCliniocky 
31  Wis.  195;  Lambert  v.  Blumenthal,  26  Mo.  478;  Florence  v. 
Hopkins,  46  N.  Y.  182;  Penrod  v.  Darner,  19  Ohio,  218;  Tabler 
V.  WisemaHj  2  Ohio  St.  211.  In  1868  a  change  was  made  in 
the  statute  concerning  partition.  Prior  to  that  time  the  stat- 
ute seemed  to  define  between  whom  partition  might  be  made. 
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It  read,  "that  all  jointrtenants,  tenante-in-common,  and  copar- 
ceners of  any  estate  in  lands,  tenements,  and  hereditaments 
within  this  state,  may  be  compelled  to  make  or  suffer  partition 
of  such  estate."  Comp.  Laws,  740,  §  1.  In  the  revision  of 
1868  this  was  left  out,  and  in  lieu  thereof  the  statute  simply 
reads,  "When  the  object  of  the  action  is  to  effect  a  partition 
of  real  property,  the  petition  must  describe  the  property,  and 
the  respective  interests  of  the  owners  thereof,  if  known."  And 
an  entire  article  of  the  code  is  devoted  to  the  subject  of  par- 
tition, prescribing  the  proceedings  necessary  therein.  Gen. 
Btat  758,  art  26.  But  waiving  this,  and  conceding  that  one 
actaally  disseised  cannot  maintain  partition,  we  think  the 
findings  fail  to  show  such  disseisin.  Exclusive  possession  of 
itself  does  not  show  a  disseisin.  The  presumption  is,  that  the 
possession  is  held  in  subordination  of  the  rights  of  co-tenants, 
Slid  for  tneir  benefit  There  must  be  not  only  an  exclusive 
but  an  adverse  possession,  something  to  show  an  ouster,  actual 
01  constructive.  In  Wommaek  v.  Whitmore^  58  Mo.  448,  it  is 
Bsid  that  "  the  disseisin  or  an  adverse  possession  amounting  to 
an  actual  ouster  must  be  shown  in  order  to  prevent  the  right 
to  an  action  for  partition."  In  2  Preston  on  Abstracts,  quoted 
approvingly  in  Oioen  v.  Morton^  24  Gal.  873,  the  author  uses 
this  language:  ^^To  disseise  his  companions,  there  must  be 
such  acts  as  are  constructively  equivalent  to  an  ouster,  as  the 
denial  of  right  to  the  rent,  or  any  part,  or  the  possession  of 
any  part  of  the  land,  or  an  exclusive  possession  for  a  long 
time  so  as  to  afford  the  presumption  of  a  disseisin."  In  Micard 
V.  WUUctms^  7  Wheat  121,  the  court  holds  that  ''An  ouster  or 
disseisin  is  not  indeed  to  be  presumed  from  the  mere  act  of 
sole  possession,  but  it  may  be  proved  by  such  possession  ac- 
companied with  a  notorious  claim  of  an  exclusive  right"  In 
Warfield  v.  Linddl^  80  Mo.  272,  the  court  says,  that  ''A  posses- 
don  of  land  by  a  tenant-in-common  for  twenty-six  years,  and 
SD  exclusive  receipt  by  him  of  the  rents  and  profits,  without 
any  account  rendered,  or  any  demand  made, .  would  not  of 
themselves  raises  a  legal  presumption  of  ouster  by  such  tenant- 
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in-oommon  of  his  co-tenants.''    See  also,  Coleman  v.  Clemants^ 
28  Oal  246;  Shaw  v.  QTegoire,  41  Mo.  407.    It  may  fairly  be 
deduced  from  these  aathori ties/ and  many  others,  that  mere 
possesaion,  no  matter  how  full  and  complete,  does  not  of 
itself  prove  an  ouster.    There  must  be  something  to  dhow  a 
repudiation  of  the  co-tenant's  right     The  statute  provides  in 
actions  for  the  recovery  of  real  property,  that  when  brought 
.  by  tenants-in-common  against  co-tenants,  in  addition  to  the 
matters  ordinarily  required  to  be  stated  the  petition  must  state 
that  the  "defendant  either  denied  the  plaintiflF's  right,  or  did 
some  act  amounting  to  such  denial."  Gen.  Stat  748,  §  597. 
In  other  words^  the  plaintiff  must  show  not  merely  that  de- 
fendant is  in  full  and   entire  possession,  but  also  that  he 
affirmatively  repudiates  the  plaintiff's   rights  therein.     The 
findings  show  that  Squires  was  in  "exclusive  ppssession." 
Now  the  term  "exclusive,"  is  sometimes  used,  it  is  true,  to 
mean  not  exactly  that  the  actual  possession  is  sole  and  com- 
plete, but  also  that  it  is  claimed  to  be  rightfully  so,  and  is  held 
with  the  intent  to  exclude  the  possession  of  all  others;  but  it 
is  also  frequently  used  to  indicate  simply  that  the  party  holds 
a  full  and  cpmplete  actual  possession.     The  party  alone  occu- 
pies the  premises.     It  is  not  a  joint  occupation,  but  a  single 
and  exclusive  one.     The  word  being  then  often  used  in  and 
fairly  susceptible  of  the  two  meanings,  we  should,  certeris  par- 
ibuSj  be  compelled  to  hold  that  the  court  intended  that  mean- 
ing which  supported  and  harmonized  with  the  judgment, 
rather  than  that  which  overthrows  it.    But  we  need  not  rest 
on  this,  for  it  is  clearly  shown,  that  during  this  period  in 
which  the  court  finds  the  exclusive  possession  was  maintained, 
Squires  recognized  in  the  plainest  possible  manner  the  rights 
of  some  of  the  co-tenants,  that  is,  by  purchasing  their  in- 
terests and  taking  a  conveyance  thereof  to  himself     See  5th 
finding.    In  other  words,  while  in  full  possession,  (in  the  lan- 
guage of  the  court,  in  "exclusive  possession,")  he  shows  that 
he  does  not  consider  himself  the  sole  owner,  and  alone  en- 
titled to  possession.    He   recognizes  that  his  possession   is 
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subordinate  to  the  rights  of  others,  and  seeks  by  purchase  to 
enlarge  the  extent  of  his  rights  thereto.  Surely,  the  court 
does  not  mean  to  say  that  he  was  denying  and  repudiating 
rights  which  he  was  at  the  same  time  purchasing. 

We  think  that  it  cannot  be  said  that  it  affirmatively  appears. 
that  the  court  erred  in  entering  the  decree  in  partition  upon 
the  findings,  and  therefore  it  must  be  affirmed.  So  far  as  the 
interests  of  the  mortgagee  are  concerned,  it  does  not  appear 
that  they  have  suffisred  prejudice. 

All  the  Justices  concurring. 


Thb  Statb  of  Kansas  v.  H.  T.  Anderson  a  dL 

L  AppiiLLB  PROH  JuemcB,  in  Qriminal  ActionM;  Original  OompUdnL  On  ap- 
peal in  a  criminal  caae  from  a  judgment  of  a  justice  of  the  peace  to  the 
district  court,  it  is  the  duty  of  the  justice  to  certify  up  the  original  com- 
plaint, and  it  is  not  sufficient  for  him  to  send  a  certified  copy ;  and  it  is 
error  for  the  district  court  to  proceed  to  trial  over  the  objection  of  the 
defendant  upon  such  certified  copy. 

2.  TauL — When  no  Waiver,  In  such  case  the  defendants  have  not  waived 
their  right  to  object  to  trial  upon  such  copy,  from  the  ftct  that  at  a 
prior  term  they  had  gone  to  trial  without  objection. 

Appeal  from  Ellsworth  District  Court. 

Appellants  were  tried  and  convicted  of  an  assault  and  hat- 
tery,  at  the  May  Term  1876  of  the  district  court  H.  T.  An, 
dersm  was  adjudged  to  pay  a  fine  of  $40,  and  one-half  the 
costs  of  prosecution,  and  X.  H.  Anderson  was  adjudged  to  pay 
a  fine  of  f26  and  one-half  the  costs. .  From  such  judgment 
they  appeal  to  this  court 

tT*.  G.  Mahler  J  for  appellants. 

Ira  K  Uoyd,  H.  L.  Pestaria,  and  P.  T.  Pendleton  for  The 
State. 
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The  opinion  of  the  court  was  delivered  by 

Bbbwer,  J. :  Defendants  vrere  convicted  of  an  assault  and 
battery  before  a  justice  of  the  peace,  and  appealed  thereirom 
to  the  district  court  The  justice,  instead  of  certifying  up  the 
original  complaint,  sent  to  the  district  court  a  certified  copy« 
When  the  case  was  called  for  trial  in  the  district  court,  the  de- 
fendants in  all  proper  ways  objected  to  any  trial  upon  such 
copy,  but  the  court  overruled  their  objections,  and  the  case  was 
tried  upon  a  copy  of  the  complaint  certified  by  the  justice  to 
be  a  true  copy.  In  this  we  think  the  court  erred,  and  that  the 
error  was  a  vital  one.  The  statute  requires  the  justice  on  ap. 
peal  of  a  criminal  case  to  ^^make  return  of  the  proceedings 
had  before  him,"  and  to  "  certify  the  complaint  and  warrant, 
together  with  all  recognizances,"  to  the  district  court,  and  that 
court  is  to  '*hear  and  determine  any  cause  brought  by  ap- 
peal from  a  justice  of  the  peace  upon  the  original  complaint, 
unless  such  complaint  shall  be  found  insufficient  and  defective, 
in  which  event  the  court  at  any  stage  of  the  proceedings  shall 
order  a  new  complaint  to  be  filed  therein."  (Oen.  Stat,  pp.  882, 
888,  §§21,  22.)  There  is  nowhere  in  the  statute  any  authority 
for  putting  a  party  upon  trial  upon  merely  a  copy  so  certified. 
It  is  a  proceeding  without  sanction  of  law,  and  cannot  be  sus- 
tained. And  we  think  it  would  be  a  dangerous  precedent;  for 
while  a  copy  may  be  accurate,  yet  there  is  always  more  or  less 
of  doubt  thereof.  And  in  criminal  cases  especially,  as  far  as 
possible,  all  doubts  should  be  eliminated,  and  it  be  certain  that 
the  party  is  tried  upon  exactly  the  charge  preferred  against 
him.  In  respect  to  indictments,  it  is  true,  a  trial  may  some- 
times be  had  upon  a  copy.  But  see  how  careMly  the  law  has 
provided  for  the  accuracy  of  the  copy.  It  requires  that  every 
indictment  shall  be  recorded  by  the  clerk  at  the  term  at  which 
it  is  found,  in  a  book  to  be  kept  for  that  purpose;  that  the 
judge  shall  compare  this  record  with  the  original  indictment, 
and  certify  to  the  correctness  of  it;  and  then,  in  case  of  the 
loss  or  destruction  of  the  original,  the  case  can  be  tried  on  a 
copy  from  this  record.  (Gen.  Stat,  889,  §117.)    As  after  the 
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discharge  of  a  grand  jury,  it  would  be  often  impossible  to  re- 
convene the  same  jurors,  and  as  the  indictment  is  the  record  of 
the  determination  of  a  body  which,  once  discharged,  has  ceased 
to  exist,  and  a  determination  which  is  the  foundation  of  fur- 
ther and  important  judicial  proceedings,  it  seemed  necessary  to 
gaard  against  the  fitilure  of  those  proceedings  through  the  loss 
or  destruction  of  that  record.  On  the  other  hand,  when  the 
prosecution  is  by  information,  which  is  in  the  nature  of  a  mere 
complaint  under  oath  by  the  prosecuting  officer,  in  case  of  its 
loss  or  destruction  he  is  to  file  another  information,  and  the 
trial  proceeds  upon  this  as  though  it  was  the  original  and  only 
charge.  (Oen.  Stat,  p.  889,  §118.)  Kow  a  complaint  before  a 
justice  of  the  peace  is  more  in  the  nature  of  an  information 
than  an  indictment,  and  in  case  of  its  loss  or  destruction  a  new 
complaint  should  be  filed,  and  trial  had  upon  that  (Gen.  Stat, 
888,  §22.)  ITor  do  we  think  the  defendants  have  waived  their 
right  to  object  to  being  tried  upon  this  copy,  from  the  foot  that 
they  had  twice  at  previous  terms  gone  to  trial,  in  each  case  re- 
sulting in  a  hung  jury,  upon  the  copy  without  objection.  They 
objected  at  the  commencement  of  this  trial,  and  their  previous 
fidlure  to  object  was  not  tantamount  to  a  consent 

We  think  therefore  the  judgment  must  be  reversed,  and  the 
ease  remanded  with  instructions  to  grant  a  new  triaL 

All  the  Jostioes  concurring. 
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Kansas  Pacific  Railway  C!o.  y.  S.  0.  Thagheb  et  al 

1.  Atxobnxt'8  Lim — J&i  whcU  AeHona.  An  attorney's  lien  onder  {  8  of  ch. 
11  of  the  General  Statutes,  may  be  created  when  the  only  claim  in  soit 
is  one  for  damages  for  personal  ii^jnriesi  nnliqaidated,  and  undeter- 
mined by  judgment  or  verdict. 

2. Notice  to  be  in  Writing,    The  notice  required  to  create  a  lien 

under  said  section  must  be  in  writing.    IBander  v.  Bryan,  20-369.] 

8. Service  ofNoHee,    It  may  be  served  upon  the  party  personally, 

or  upon  his  attorney  of  record.  But  -where  the  adverse  party  is  a  rail- 
road corporation,  service  of  such  a  notice  upon  a  person  in  charge  of  its 
depot  in  the  county  where  the  action  is  pending^  is  not  sufficient,  and 
does  not  bind  the  corporation. 

Mror  from  Douglas  District  Court. 

Action  by  Thacher-^  Stephem^  attorneys-at-law,  to  recover 
from  the  Railway  Company  as  defendant  certain  moneys  alleged 
to  be  due  to  them  from  defendant  by  virtue  of  liens  duly  ac- 
quired on  funds  in  defendant's  hands  belonging  to  the  parties 
originally  indebted  to  plaintiffs,  as  follows:  For  services  in 
case  of  Wm.  L.  Griffiths  against  the  K,  P.  BaUway  Cb.,  |500; 
in  case  of  Nichols  &  Palmer  against  the  K.  P.  Bailway  Co.j 
$206;  and  in  case  of  Nichols  &  Kennedy  against  the  K.  P. 
Bailway  Co.,  |668.40.  Total  amount  claimed,  11874.40.  Trial 
at  the  June  Tei:m  1874.  Specific  findings  of  fact  and  law  were 
made  by  the  district  court  Some  of  these  are  stated  in  the 
opinion,  infra.  In  regard  to  the  attorneys'  liens  claimed  by 
plaintiffs,  the  court  found  as  follows:  That  Thacher  ^  Stq>hens 
were  retained  and  employed  as  attorneys  by  Nichols  &  Ken- 
nedy to  prosecute  an  action  in  the  district  court  of  Douglas 
county  against  defendant,  and  rendered  services  of  the  value 
of  1668.40;  that  they  were  also  employed  and  retained  by 
Nichols  &  Palmer  to  prosecute  an  action  in  said  district  court 
against  defendant,  and  rendered  services  of  the  value  of  |206; 
that  they  were  also  retained  and  employed  by  Wm.  L;  Griffiths 
to  prosecute  an  action  in  said  district  court  against  defendant, 
and  rendered  services  of  the  value  of  $600,  and  that  all  of  said 


Digitized  by 


Google 


JULY  TERM,  1876. 98 

statement  of  the  Case. 

Bums  remain  wholly  unpaid;  that  on  the  12th  of  May  1872, 
Thacher  ^  Stevens  served  a  notice  in  writing  on  the  defendant, 
by  serving  notice  on  *' a  person  in  charge  of  defendant's  depot," 
claiming  a  lien  for  f850  for  compensation  as  attorneys  for 
Ficbols  ft  Kennedy  in  their  action  above  mentioned;  that  on 
the  28d  of  December  1872  they  served  a  notice  in  writing  on 
defendant  claiming  a  lien  (sum  not  stated)  for  compensation 
as  attorneys  for  said  Qriffiths  in  his  action  above  mentioned; 
that  on  the  17th  of  September  1878,  they  gave  notice  (not  in 
writing)  to  defendant  claiming  a  lien  (amount  not  stated)  for 
compensation  as  attorneys  for  said  Nichols  ft  Palmer  in  their 
action  above  mentioned;  that  in  March  1878,  defendant,  with- 
out the  knowledge  of  Thacher  ^  Stephens^  and  without  regard 
to  their  lien,  effected  a  compromise  and  settled  with  said  Qrif- 
fitbs,  and  paid  him  in  full  satisfaction  of  his  claim  |800;  that 
on  the  17th  of  September  1878  defendant,  without  the  knowl- 
edge of  T.  ^  B.y  and  without  regard  to  their  claim  of  lien, 
effected  a  like  compromise  and  settled  with  Nichols  ft  Palmer, 
and  paid  them  in  full  satisfaction  of  their  claim  $400;  that  on 
the  19th  of  September  1878,  defendant,  without  the  knowledge 
of  71  ^  8.y  and  without  regard  to  their  lien,  effected  a  like  com- 
promise and  settled  with  Nichols  ft  Kennedy,  and  paid  them 
in  full  satisfaction  of  their  claim  |675;  that  afterward  the 
actions  so  settled  were  severally  dismissed  at  the  costs  of  the 
plaintiffs  therein;  that  said  Nichols  ft  Palmer  and  Nichols  ft 
Kennedy  are  non-residents  of  the  state  of  Kansas,  and  are  not 
shown  to  be  solvent  or  responsible  persons,  and  the  residence 
of  said  Griffiths  is  unknown.  As  conclusions,  the  court  held, 
^Hhat  the  notice  ot  an  attorney's  lien  must  be  in  writing,  and 
may  be  served  in  the  same  manner  as  a  notice  of  motion,  and 
when  the  attorney  specifies  the  sum  of  hia  charges  no  lien  at- 
taches for  a  greater  amount; "  and  thereupon  the  court  further 
held  that  T.  ^  S.  had  liens  on  the  moneys  due  their  clients  as 
follows:  on  the  |800  due  to  said  Griffiths,  a  lien  to  the  full 
amount  thereof;  on  the  |675  due  said  Nichols  ft  Kennedy,  a 
Hen  to  the  amount  of  |850,  making,  in  the  aggregate,  $650,  to 
which  they  were  entitled  to  judgment  against  the  Raihoay 
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Company^  with  interest  thereon  from  17th  November  1878,  the 
date  plaintiff's  demand  was  made  against  defendant  Judg- 
ment accordingly.  Both  parties  excepted  to  the  findings  and 
conclusions.  The  plaintiff,  71  ^  S.^  excepted  to  that  part  of 
the  conclusion  of  law  holding  that  the  notice  of  lien  should  be 
in  writing,  that  such  notice  is  to  be  served  in  the  same  manner 
as  a  notice  of  motion,  and  that  plaintifis  are  limited  to  the 
amount  specified  in  their  notice.  They  also  excepted  to  that 
part  which  fixes  the  amount  of  the  recovery  at  |650,  claiming 
that  in  this  action  they  are  entitled  to  recover  for  their  services 
iQ  the  case  of  Nichols  &  Palmer.  The  defendant  excepted  to 
3ach  finding  of  fact  and  of  law.  New  trial  refused^  and  the 
Railway  Company  brings  the  case  here  on  error. 

J.  P.  Usher  for  plaintiff  in  error: 

1*  The  petition  showed  that  there  was  a  defect  of  parties  in 
respect  of  each  cause  of  action,  inasmuch  as  the  alleged  credit- 
ors of  plaintiff  in  error  were  not  in  court.  The  defendant  by 
demurrer  sought  to  take  advantage  of  the  defect,  and  justice 
required  that  it  should  be  done.  It  was  not  a  question  of  dis- 
cretion, but  of  substantial  right  There  was  error  in  overruling 
the  motion. 

2.  Neither  of  the  three  supposed  causes  of  action  stated  in 
the  petition,  alleged  facts  sufficient  to  constitute  a  cause  of 
action.  In  the  first,  the  Griffiths  case,  the  lien  claimed  and 
which  is  set  up  as  the  first  cause  of  action,  the  evidence  showed 
that  the  notice  was  defective  in  two  points.  It  stated  no 
amount;  it  was  served  upon  Usher,  and  not  upon  plaintiff  in 
error.  It  also  showed  that  the  action  was  one  for  unliquidated 
damages  fi>r  personal  injury,  which  had  not  been  determined 
by  verdict  or  judgment,  the  first  verdict  having  been  set  aside. 
There  was  therefore  nothing  due  from  plaintiff  in  error  to 
Griffiths.  The  petition  foiled  to  show  tiiat  any  money  what- 
ever was  due  to  Griffiths.  The  mere  production  of  the  satis- 
faction, stating  a  consideration,  was  not  sufficient  In  the 
Nichols  k  Palmer  case,  no  lien  is  set  up  in  the  petition;  and 
the  evidence  showed  that  no  notice  of  lien  was  given  except  a 
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verbal  intimation  from  Stephens  to  Bockwell,  alleged  to  have 
been  one  of  the  attorneys  for  plaintiff  in  error  in  the  case, 
that  his  firm  had  a  lien,  and  that  Stephens  showed  Bockwell 
notices  of  lien  to  that  effect  This  notice  was  defective  in 
stating  no  amount,  and  in  being  verbally  given  to  an  attorney, 
and  not  to  plaintiff  in  error.  If  it  could  be  given  to  an  attor- 
ney at  all,  it  could  only  be  so  as  a  notice  in  the  action:  if  a 
notice  in  the  action,  the  service  is  defective,  not  being  in  con- 
formity with  section  §  586  of  the  code,  which  provides  that  all 
Aottcea  other  than  notices  of  motion  must  be  served  like  a 
sammons,  that  is  by  serving  a  written  copy  on  the  party,  and 
not  on  his  attorney.  In  the  Nichols  &  Kennedy  case  the  notice 
cannot  support  tl^  action,  for  it  was  notice  of  lien  on  a  judg- 
ment^  which  was  afterward  vacated,  and  with  the  judgment, 
the  notice  fell  to  the  ground.  Moreover  the  service  was  de- 
fective. The  law  of  1871  (p.  286,  ch.  128,)  only  applies  to 
notices  or  process  issued  by  a  court  or  justice  of  the  peace, 
and  only  under  that  law  could  service  on  '^a  person  in  charge 
of  a  depot''  be  justified. 

3.  The  findings  of  fiict  are  not  sustained  by  sufficient  evi- 
dence, but  in  several  respects  are  contrary  to  undisputed  evi- 
dence. The  finding  that  notices  were  served  on  defendant  is 
a  mere  conclusion  of  law,  and  we  contend  an  erroneous  one. 
The  undisputed  &ctB  are,  that  a  written  notice  in  the  Nichols 
k  Kennedy  case  was  served  on  an  employ^  in  charge  of  the 
depot  at  Lawence;  that  a  written  notice  in  the  Griffiths  case 
was  served  on  the  attorney  for  the  company;  and  that  in  the 
Nichols  ft  Palmer  case,  the  so-called  verbal  notice  was  given 
to  Bockwell,  an  attorney  employed  at  the  trial  of  the  case,  but 
not  shown  to  be  either  one  of  the  ordinary  attorneys  of  the 
company,  or  attorney  bf  record  in  that  suit  The  findings 
that  plaintifib  in  error  ^^efiected  compromises  and  settlements" 
with  Griffiths,  and  Nichols  ft  Palmer,  and  Nichols  ft  Kennedy, 
are  insufficient  to  base  upon  them  a  conclusion  prejudicial  to 
pJaintiff  in  error.  It  is  not  found  whether  the  actions  were 
in  tort,  or  upon  contract,  or  that  the  railroad  company  owed 
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the  attorneys  suing  anything.  It  is  found  that  the  mlroad 
paid  money;  but  money  paid  upon  a  compromise  is  no  admis- 
sion  of  liability,  for  every  one  has  the  right  to  buy  peace  if  he 
so  chooses.  The  highest  considerations  of  public  policy  and 
common  morality  make  it  impossible  for  the  attorney  to  pre- 
vent this,  or  foment  and  perpetuate  litigation  at  his  pleasure. 

4.  No  lien  exists  for  attorney's  compensation  in  the  absence 
of  actual  contract  or  express  statutory  provision,  where,  as  in 
our  state,  the  attorney's  fees  form  no  part  of  the  costs.  The 
lien  must  stand  or  fall  on  our  statute  exclusively;  Forsythe  v. 
BeveridgCy  62  HI.  268.  Attorney  can  have  no  lien  on  unliqui- 
dated damages  before  judgment,  even  by  express  contract,  so 
as  to  prevent  his  client  settling  the  suit;  Pidver  v.  Harris^  52 
N.  T.  73;  12  Abb.  (N.  Y.)  K  S.  444;  18  N.  Y.  489;  19  How. 
384.  The  attorney's  remedy  is  to  proceed  with  the  action,  and 
enforce  the  judgment;  2  Daly,  489;  12  How.  Pr.  R.  136;  19 
Abb.  372;  18  N.  Y.  368.  Or  proceed  against  his  client  and 
the  debtor  jointly,  to  have  the  benefit  of  a  judgment  already 
entered;  40  N.  Y.  577. 

Thacher  ^  Stevens j  defendants  in  error,  for  themselves: 

The  real  and  only  questions  in  the  case  as  we  view  it  are: 
1st,  Can  attorneys  recover  of  judgment-debtors  the  amount 
of  the  balance  due  them  for  services  and  disbursements  when 
such  judgment-debtors  pay  the  judgment  to  the  attorneys' 
client  after  notice  of  the  lien?  2d,  Are  the  plaintiff  in  the 
court  below  entitled  to  recover  of  the  defendant  the  full 
amount  of  their  claim,  or  only  a  part  thereof  as  allowed  by 
the  court  below? 

Upon  the  first  proposition,  we  think  that  not  only  the  stat- 
ute but  the  common  law  clearly  affirms  the  proposition.  See 
Gen.  Stat  of  1868,  p.  110,  §8.  Having  such  lien  by  statute, 
the  attorney  becomes,  to  that  extent,  the  equitable  assignee  of 
the  money  in  the  hands  of  the  adverse  party,  and  is  entitled  to 
recover  the  same  in  his  own  name,  (for  an  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest.)    Being 
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the  aaeignee  in  equity,  he  tOBj  bring  the  action.  And  it 
makes  no  difference  that  he  ia  assignee  of  only  part  of  the 
demand,  for  an  assignee  of  a  part  of  a  chose  in  action  may 
maintain  a  suit  in  equity  or  even  an  action  at  law  to  recover 
hiB  interest  in  the  demand.  Besides,  the  interest  of  the  other 
party  is  satisfied.  8  How.  Pr.  R.  614;  6  K  T.  179. 

The  statute  does  not  make  the  attorney  an  assignee  of  the 
judgment,  so  that  he  can  use  that,  but  of  the  moneys  in  the 
hands  of  the  adverse  party.  It  is  true,  the  amount  of  such 
moneys  is  evidenced  by  the  judgment,  when  the  judgment  has 
been  rendered,  but  the  attorney  is  not  given  the  machinery  of 
the  judgment  and  the  process  of  the  courts  in  that  action  to 
enforce  his  collection,  and  hence,  when  his  right  is  denied, 
may  resort  to  action  in  the  proper  court  for  bis  remedy. 
That  action  is  both  a  suit  in  equity,  and  an  action  at  law, 
under  our  practice.  And  in  such  action  it  is  not  necessary  to 
make  the  judgment-creditor  a  party,  especially  when,  as  in 
this  case,  such  assignors  (the  judgment-creditors)  are  out  of 
the  jurisdiction  of  the  court.  (1  Wash.  C.  C.  Rep.  617.)  The 
judgment-debtor  i^  a  trustee  of  the  fund,  and  in  an  action  for 
neglect  to  pay  over,  the  creditor  is  not  a  necessary  party.  He 
may  be  a  proper  but  not  a  necessary  party.  (Story's  Eq.  Ph, 
§221;  Barbour  on  Parties,  458.) 

At  common  law  also,  and  independent  of  the  statutes,  we 
insist  that  the  action  should  be  maintained.  By  common  law 
the  attorney  is  given  a  lien  upon  the  judgment  and  upon  the 
money  earned,  whether  resting  in  judgment  or  not,  for  the 
amount  of  hie  reasonable  service.  ''An  attorney  has  a  lien 
upon  a  sum  awarded  in  favor  of  his  client  as  well  as  if  recov- 
ered by  judgment;  and  if,  after  notice  to  the  defendant,  the 
latter  pay  it  over  to  the  plaintiff  the  plaintiff's  attorney  may  com- 
pd  a  repajfmaU  of  U  to  himself ^  and  he  will  not  be  prejudiced 
by  a  collusive  release  from  plaintiff  to  the  defendant.^'  (jlr- 
numd  V.  Ihte^  1  East,  464.)  From  long  prior  to  the  decision  in 
the  above  case,  the  English  courts,  both  law  and  equity,  had 
interfered  and  protected  the  earnings  of  the  attorney,  holding 
as  the  American  courts  have  since  held,  that  the  client  should 
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not  collude  with  his  adversary  and  ran  away  with  the  earnings 
of  the  attorney.  The  courts  of  this  country  have  also  gone  as 
far  as  the  court  went  in  Armond  v.  TaUj  and  held  that  it  was 
immaterial  whether  the  demand  had  reached  judgment  or  not. 
In  the  very  ezpressive  language  of  Judge  Spencer,  in  15  Johns. 
405,  they  have  held  that  **  a  party  shaU  not  run  away  witli  the 
fruits  of  the  case  without  satisfying  the  legal  demands  of  the 
attorney."  9  How.  Pr.  R  16;  4  Barh.  48;  19  Johns.  95;  «2  HL 
210.  The  common-law  lien  is  independent  of  Uie  statute,  and 
is  not  abrogated  by  it  18  N.  Y.  868;  61  N.  Y.  140;  44  How. 
Pr.  498. 

The  proof,  in  the  case  of  Griffiths,  shows  a  retainer  by  Oii& 
fiths,  and  a  prosecution  of  an  action  in  his  behalf  against 
defendant;  various  proceedings  in  the  action;  the  value  of 
plaintiffs'  services,  and  the  service  upon  defendant  of  a  writien 
notice  of  lien.  It  also  shows  that  defendant  settled  with  Ori^ 
fiths  without  plaintifife'  knowledge,  and  after  service  of  the 
notice.  The  writing  showing  such  settlement,  and  filed  in  the 
case  by  the  defendant,  acknowledges  the  receipt  by  him  of 
1300.  In  the  case  of  Kichols  ft  Kennedy,  the  proof  also  shows 
a  retainer  and  prosecution  by  plaintiflb  for  the  parties  against 
the  defendant,  the  earnings  of  the  moneys  mentioned  in  the 
petition;  the  fact  of  such  moneys  being  in  defendant's  hands, 
and  the  service  of  notice  of  lien.  The  notice  served  was  duly 
entitled  in  the  action,  and  notice  ^ven  to  defendant  therein 
and  its  attorneys — 

*^  That  we  claim  a  lien  on  the  judgment  rendered  in  this 
action,  and  upon  the  moneys  secured  thereby,  for  our  fees  as 
attorneys  for  the  plaintiffs,  which  lien  is  to  be  satisfied  before 
anv  moneys  are  paid  to  said  plaintiff,  or  any  one  in  their  be- 
hfdf.    The  amount  of  our  claim  is  |350." 

This  notice  was  signed  by  Thacher  ft  Stephens,  and  dated 
and  served  May  12th  1872,  and  shows  the  amount  of  our  claim 
at  that  date.  After  that  date,  the  judgment  was  reversed  by 
the  supreme  oonrt;  (9  Eas.  235.)  In  December  1872,  the  case 
was  again  tried.  A  motion  for  a  new  trial  was  sustained,  Jan* 
nary  12th  1878.    A  third  trial  was  had  September  16th  1878, 
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and  daring  the  third  trial  verbal  notice  of  lien  was  given  to 
Rockwell,  one  of  defendants  attorneys.  On  the  19th  of  Sep- 
tember 1878,  defendant  paid  to  N.  ft  K  the  full  amount  of 
moneys  in  its  hands,  and  brought  their  release  into  court,  and 
procured  satisfaction  of  the  judgment  We  insist  that  the 
written  notice  so  served,  was  a  notice  to  the  party  of  our  lien 
at  that  lime;  that  knowing  we  claimed  a  lien  for  services  as 
attorneys,  together  with  knowledge  of  onr  subsequently  acting 
as  attorneys  for  the  parties  in  court,  and  so  earning  further 
compensation,  is  notice  to  the  party  of  a  further  lien.  Having 
notice  that  a  lien  was  claimed,  and  that  at  a  certain  day  it  had 
reached  a  given  sum,  and  knowing  of  earnings  thereafter,  and 
that  the  party  was  having  credit,  was  sufficient  to  put  the  de- 
fendant upon  inquiry,  and  a  subsequent  payment  was  in  bad 
&ith.  But  at  the  trial,  and  some  days  before  the  money  was 
paid,  a  verbal  notice  of  lien  was  given  to  the  attorney  of  the 
party.  This  notice  the  court  below  held  insufficient  But  no 
good  reason  is  perceived  why  a  verbal  notice  is  not  as  effectual 
as  if  in  writing  and  attested  by  witnesses.  The  statute  pro- 
vides simply  for  ^^notice,*'  not  notice  in  any  specific  form;  and 
from  that,  we  understand  that  something  must  be  said,  or  some 
act  performed,  which  directs  the  attention  of  the  party  to  the 
claim.  The  attorneys  being  the  equitable  assignees  of  the  de- 
mand, fhe  eourts  at  common  law  would  protect  the  lien  when* 
ever  tbe  parly  had  been  put  upon  inquiry.  In  regard  to  the 
saffidency  of  the  verbal  notice  in  this  case,  see  4  Barb.  48;  12 
Johns.  348;  19  Johns.  95;  16  Abb.  185;  45  Cal.  72;  29  Cal. 
149;  9  Paige, «15;  28  N.  Y.  287;  7  Foster,  324. 

It  matters  not  that  Griffiths'  claim  was  for  unliquidated 
damages.  The  lien  given  by  statute  is  npon  moneys  in  the 
hands  of  the  adverse  party  in  any  action  or  proceeding.  When 
the  demand  in  suit  is  settled  and  the  amount  liquidated,  that 
amount  is  money  in  the  hands  of  the  adverse  party,  and  a 
payment  to  the  party  after  notice  of  the  attorney's  lien  is  in 
frwid  of  the  attorney's  right  The  notice  was  given  long  prior 
to  the  aetdemeiit,  and  served  npon  Judge  Uidher,  the  general 
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attorney  of  the  company,  and  the  attorney  in  that  particalar 
case. 

In  England  and  also  in  New  York,  the  statate  gave  the  coats 
to  the  prevailing  party,  but  the  attorney's  compensation  was 
measured  by  the  statutory  costs.  By  the  code  of  New  York 
the  statutes  regulating  the  costs  were  repealed,  and  the  parties 
left  to  make  their  own  contracts.  Yet  it  was  held  in  Ward  t>. 
Wordsworth,  1  E.  D.  Smith,  598,  that  the  attorney's  lien  existed 
still  for  costs,  and  the  measure  of  compensation  was  either  an 
express  contract  price,  or  a  quantum  meruit.  14  Abbott  Pr.  R. 


The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  This  was  an  action  brought  by  defendant  iu 
error  to  recover  certain  moneys  claimed  to  be  due  by  virtue  of 
an  attorney's  lien  under  §8,  page  110,  of  Gen.  Stat,  whicli 
reads:  ^^An  attorney  has  a  lien  for  a  general  balance  of  com* 
pensation  *  *  *  upon  money  due  to  his  client,  and  in  the 
hands  of  the  adverse  party,  in  an  action  or  proceeding  in  which 
the  attorney  was  employed,  from  the  time  of  giving  notice  of 
the  lien  to  that  party." 

Several  questions  arise  which  demand  notice.  It  may  be 
premised,  that  in  examining  authorities  upon  the  questions 
concerning  attorneys'  liens,  this  fact  should  be  borne  in  mind: 
In  some  places  and  at  some  times  the  compensation  to  be  re- 
i.  Atiom*!'*     ceived  by  an  attorney  for  his  services  was  fixed  by 

liM  for  W  gtatute,  and  this  amount  was  awarded  to  the  success* 
ful  party  to  be  recovered  of  his  adversary  in  addition  to  the 
amount  due  upon  the  cause  of  action.  This  amount  was  taxed 
as  costs  in  the  case,  and  though  nominally  recoverable  by  the 
party  himself  was  really  for  the  benefit  of  the  attorney.  So 
also,  in  some  states.  New  York  for  instance,  where  the  com- 
pensation of  the  attorney  is  no  longer  fixed  by  statute,  but  lelt 
to  the  agreement  of  the  attorney  and  his  client,  certain  fixed 
sums  are  taxed  as  costs  to  be  recovered  by  the  successful  partgf 
to  be  applied  to  the  payment  of  his  attorney.    While  in  many 
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stateB,  our  own  for  one,  the  sacceBsful  party  recovers  nothings 
either  directly  or  indirectly,  for  the  compensation  of  his  attor- 
ney. Each  party  muBt  bear  the  full  burden  of  his  own  at- 
tomey's  fees.  Manifestly,  the  comments  and  decisions  upon 
attorneys'  liens  must  be  materially  affected  by  these  considera- 
tions. Forsythe  v.  Beveridgey  52  HI.  268 ;  Ward  v.  SyrrUy  9  How- 
ard Pr.  Bep.  16.  Befetring  now  to  the  case  before  us,  the  first 
question  we  notice  is  this:  Will  the  lien  exist  where  the  only 
claim  of  the  plaintiff  is  one  for  damages  for  personal  injury, 
QDliquidated  and  undetermined  by  judgment  or  verdict?  In 
other  words,  may  a  defendant  when  sued  in  such  an  action, 
and  before  trial  and  verdict,  settle  with  the  plaintiff,  pay  him 
a  certain  amount,  obtain  a  release  and  satisfaction  of  the  claim, 
and  thus  free  himself  from  all  further  liability  either  to  the 
plaintiff  or  to  his  attorney,  notwithstanding  such  attorney  has 
prior  to  the  settlement  given  notice  of  a  claim  for  a  lien,  and 
BQch  plaintiff  is  insolvent  and  irresponsible?  This  question 
must  be  answered  in  the  negative.  The  lien  will  exist,  and  the 
defendant  cannot  thus  defeat  it  It  is  unnecessary  to  inquire 
whether  this  would  have  been  the  rule  independent  of  statute. 
This  ^ves  a  lien  not  simply  upon  a  judgment,  but  upon 
"money  due."  It  does  not  specify  for  what  the  money  must 
be  due,  nor  limit  the  lien  to  any  particular  class  of  liability 
or  form  of  action.  Wherever  an  action  is  pending  in  which 
money  is  due,  the  attorney  may  establish  his  lien.  And  in  an 
action,  the  verdict  and  judgment  do  not  create  the  liability,  do 
not  make  the  "money  due."  They  are  simply  the  conclusive 
evidence  of  the  amount  due  from  the  commencement  of  the 
action. 

Again,  according  to  the  statute  the  lien  dates  from  the  "  time 
of  giving  notice.''  liTow  in  reference  to  this  notice  these  ques- 
tions arise:  Must  it  be  in  writing?  Is  service  upon  the  attor- 
ney-of-record  of  the  adverse  party  sufficient?  In  case  of  a 
iBetiMtoiM    r«ilro*d  corporation,  upon  what  officer  or  agent 

tewxiiiBc.  gij^j^id  iij  1^  served?  Must  the  amount  of  the  lien 
claimed  be  stated?  The  statute  is  silent  upon  these  questions; 
at  least  it  gives  no  ^ecific  answer  to  them.     And  yet,  taking 
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the  Btatate  in  connection  with  other  statutes,  and  with  general 
rules  of  law,  we  think  the  matters  not  difficult  of  solution.  It 
is  a  general  rule,  though  one  with  perhaps  some  exceptions, 
that  notices  required  in  legal  proceedings  must  he  in  writing. 
This  sedms  essential  to  the  certainty  and  precision  of  such 
proceedings.  Gilbert  v.  Columbia  Turnpike  Co.,  8  Johns.  Gases, 
108;  Miner  v.Clark,  15  Wend.  428,  dissenting  opinion;  Lane  r. 
Cari/y  19  Barb.  589;  Pearson  v.  Lovejoy^  68  Barb.  407;  Wright  r. 
DoolUile^  5  Vt.  390.  Now  this  notice  may  be  fairly  classed  aa 
one  in  legal  proceedings.  It  is  not  to  reach  money  due  gen* 
erally  to  the  client,  but  money  due  in  the  particular  action  in 
which  the  attorney  is  employed.  It  presupposes  therefor^  an 
action  or  proceeding,  employment  of  the  attorney  giving  the 
notice  in  such  action  or  proceeding,  money  due  in  such  action 
or  proceeding  to  the  party  employing  the  attorney  from  his 
adversary,  and  is  itself  a  proceeding  to  create  a  lien  upon  such 
money  in  favor  of  the  attorney  giving  the  notice,  and  is  almost 
tantamount  to  a  proceeding  to  compel  an  equitable  assignment 
of  a  portion  of  the  claim  in  suit  The  attorney  is  to  give  notiee. 
By  the  notice  thus  given  he  seeks  to  create  a  lien  upon  and 
establish  a  right  to  receive  a  portion  of  the  money  due  in  that 
3  8«rTic«of  action  to  his  client  from  the  adverse  party.  It  seems 
"'*'^''''  to  us,  that  it  is  fairly  to  be  taken  as  a  notice  in  the 
action  or  proceeding,  and  one  which  therefore  must  be  in 
writing.  Being  a  notice  in  the  action,  it  may  properly  be 
served  upon  the  attorney-of-record;  for  outside  of  any  statutory 
provisions,  the  attorn ej^-of-record  stands  so  far  as  the  case  is 
concerned  as  the  representative  of  the  party.  He  has  charge  of 
his  interests,  speaks  for  him,  represents  him  in  all  the  matters 
involved  in  the  action.  One  of  the  notices  was  served  upon 
the  person  in  charge  of  the  defendant's  depot  in  North  Law- 
rence. The  writer  of  this  opinion  considers  this  a  sufficient 
service  upon  the  corporation,  but  his  associates  think  difier* 
ently.  And  the  reasons  for  this  conclusion  are  briefly  these: 
Sec.  536  of  the  code  of  civil  procedure,  (Gen.  Stat  734,)  which 
provides  that  ^^  the  service  of  a  notice  shall  be  made  as  is  re* 
quired  by  law  for  the  service  of  summons,"  applies  simply  to 
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Uie  manner  of  aervioe,  that  is,  whether  by  reading,  or  giving  a 
copy,  and  does  not  attempt  to  define  upon  whom  the  service  - 
may  be  made  to  bind  the  party.  And  oh.  123  of  the  Laws  of 
1871,  which  authorizes  in  certain  cases  the  service  of  process 
apon  railroad  and  stage  corporations  by  delivery  of  a  copy  to 
a  freight  agent,  ticket  agent,  person  in  charge  of  a  depot,  etc.. 
applies  only  to  process  strictly  so  called,  or  at  least  does  not 
apply  to  notices  like  the  one  in  question,  a  notice  prepared  and 
served  by  the  party,  and  not  issued  by  or  upon  the  order  or  at 
the  instance  of  the  court  There  is  therefore  no  statute  au- 
thorizing the  service  of  such  a  notice  upon  this  agent  of  the 
corporation,  and  it  is  not  a  matter  at  all  within  the  scope  of 
luB  duties.  Hence,  neither  by  statute  nor  upon  general  prin- 
ciples is  the  corporation  bound  by  the  notice  thus  ^ven.. 

It  is  unnecessary  that  the  amount  claimed  be  stated  in  the 
notice.  If  the  amount  is  stated,  the  attorney  cannot  there- 
^^  ^  ^       after  claim  a  larger  amount,  and  the  adverse  party 

"••  may  make  any  settlement  with  his  client  not  in- . 

consistent  with  his  lien  for  the  specified   sum.     Where  the 

notice  does  not  specify  the  amount,  and  does  not  claim  a  lieu 

for  anything  more  than  the  services  in  the  given  action  ^  the 

lien  is  secured  for  the  amount  agreed  to  be  paid  by  the  client, 

or,  in  the  absence  of  any  agreement,  for  the  reasonable  value 

of  such  services.    Where  the  notice  in  terms  claims  a  lien  for 

lervices  in  addition  to  those  rendered  in  the  case,  it  is  secured 

to  the  extent  of  the  amount  due  the  attorney  from  bis  client. 

Where  after  a  judgment  is  rendered  in  the  district  court,  a 

notice  is  served  in  which  a  lien  is  claimed  ^^  on  the  judgment, 

and  upon  the  moneys  secured  thereby,''  and  thereafter  the 

judgment  is  reversed  by  the  supreme  court,  it  is  unnecessary 

to  serve  a  new  notice,  but  the  lien  is  secured  to  the  extent  of 

the  amount  claimed  and  then  due.     Where  a  defendant  prior 

to  a  trial  settles  the  claim  sued  on,  and  obtains  from  the 

plaintiff  a  satisfitction  and  release  in  full,  in  which  the  receipt 

of  a  certain  amount  of  money  is  stated  as  tbe  consideration 

thereof,  and  presenting  this  release  and  satisfaction  obtains  a 

dismissal  of  the  action,  in  an  action  thereafter  brought  by  the 
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plaintiff's  attorney  to  recover  from  the  defendant  for  services 
in  said  action,  and  for  which  he  had  given  notice  of  a  lien, 
this  release  and  satisfaction  may  be  received  as  prinioL  facie 
evidence  of  the  amount  paid  to  the  plaintiff,  and  as  an  admis- 
sion on  the  part  of  the  defendant  that  such  amount  was  due. 
Where  notice  of  a  lien  is  given,  and  before  trial  and  judgment 
the  parties  settle  the  case  and  the  suit  is  dismissed,  the  at- 
torney may  maintain  a  separate  action  to  recover  the  amount 
due  upon  his  lien,  and  in  such  action  the  client  is  not  a  nec- 
essary party. 

These  we  believe  are  all  the  material  questions  in  the  case, 
and  the  conclusions  reached  upon  them  compel  us  to  remand 
the  case,  with  instructions  to  modify  the  judgment  by  striking 
out  the  amount  allowed  for  the  lien  in  the  case  of  ^^  Nichols  k 
Kennedy.''  In  other  respects  the  judgment  will  be  affirmed. 
The  costs  of  this  court  will  be  divided* 

All  the  Justices  concurring. 


Emort  Wilson  v.  School  District  No.  2, 

1.  Mbchanicb  Liens — PMic  School  Houses.  The  provisions  of  the  lien  law 
of  1872  ( Laws  of  1872,  ch.  141,)  are  applicable  in  case  of  the  erection  by 
a  school  district  of  a  public  school-hoosei  and  determine  the  respective 
rights  and  liabilities  of  sub-contractor,  contractor,  and  district  [Bet  of 
Educalion  v.  ScovUU,  13-27;  School  Disbria  v,  Conrad,  post,  522.] 

2.  Executions,  Againti  School  Digtricts;  Ad  Construed.  Section  85,  page  932» 
Greneral  Statutes,  which  prohibits  the  issue  of  executions  upon  judgment 
against  school  districts,  must  not  be  carried  beyond  the  manifest  import 
of  its  terms,  and  does  not  directly  or  by  implication  repeal  or  limit  acts 
granting  rights  and  fixing  liabilities  before  judgment. 

JError  from  Anderson  District  CowrU 
Emort  Wilson,  on  the  3d  of  January  1878»  filed  in  the 
proper  office  his  statement  for  a  mechanic's  lien,  claiming  a 
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lien  on  a  certain  school^house,  and  the  lots  npon  which  it  was 
sitnated — properly  of  School  District  No.  )P,  Anderson  connty. 
Shortly  afterward    WUson  filed  his  petition  in  the  district 
a>Qrt,  claiming  a  money-judgment  against  Isaac  Usher,  who 
had  contracted  with  said  school  district  to  baild  said  school- 
house,  and  the  foreclosure  of  a  mechanic's  lien  against  said 
school  district,  Wilson  claiming  to  be  a  sub-contractor  under 
said  Tlsher.     Usher  and  the  School  District  filed  their  separate 
answers  to  said  petition,  upon  which  pleadings,  and  the  evi- 
dence presented,  the  case  was  tried  in  March  1878.      Wilson 
recovered  a  money-judgment  against  Usher  for  $520.62,  and 
$95.95  as  costs  of  suit    A  further  order  or  decree  therein  was 
made  as  follows: 

*^It  is  also  found  and  adjudged  by  the  court,  that  the  ma- 
terials set  oat  in  the  petition  of  the  plaintiff  (toid  Emory 
Wilson)  were  furnished  under  a  contract,  and  were  used  in 
the  construction  of  said  building;  and  it  is  further  ordered 
and  adjudged  that  said  defendant  School  District  No.  2,  An- 
derson county,  paythe  said  plaiutifi^  any  sum  that  may  be  due 
to  the  said  Isaac  Usher  on  the  contract  to  build  saia  school- 
house  described  in  the  plaintifi^'s.petiition^  not  to. exceed  the 
amount  of  the  judgment  so  as  aforesaid  rendered,  and  costs  of 
this  action.  And  if  a  snfficient  amount  should  not  be  due  nor 
become  due  to  said  Usher  from  said  School  District  to  pay 
said  judgment  of  the  plaintiff,  and  all  other  liens  which  may 
hereafter  be  established,  the  said  sum  to  be  distributed  pro  rata 
upon  this  and  such  other  Kens/^ 

Subsequently  to  said  proceedings,  and  in  May  1874,  an  am- 
icable action  was  commenced  in >  the  district  court,  wherein 
WUson  was  plaintiff,  and  said  School  District  was  defendant,  to 
determine  the  ** rights  of  the  parties  thereto'*  respecting  the 
above-mentioned  claim  and  judgment  in  favor  of  Wilson  for 
$580.62,  and  costs,  and  interest  thereon.  In  this  amicable  ac- 
tion the  parties  signed  and  filed  an  agreed  statement  of  facts. 
This  statement  sets  forth  the  pleadings  and  judgment  in  the 
above-mentioned  action  of  "Wilson  v.  Usher  and  School  Dis- 
trict ISTo.  2; "  the  statement  made  and  filed  by  Wilson  for  his 
said  mechanic's  lien;  and  the  contract'between  Usher  and  the 
School  District    From  these  papers,  and  the  other  of  the  agreed 
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facts,  it  appears  that  by  the  contract  between  Usher  and  the 
School  Distriety  Usher  was  to  furnish  all  materials  and  labor 
and  build  and  finish  for  the  district  a  school-house  at  an  agreed 
price  or  cost  of  $17,200;  that  such  building  was  commenced 
in  1872,  and  was  to  be  completed  by  the  15th  of  May  1873; 
that  the  aggregate  oi  payments  made  to  Usher  under  his  con* 
tract  was  $14,069.80;  that  in  March  1878,  Usher  abandoned 
his  contract,  removed  from  Kansas,  leaving  said  school  build- 
ing unfinished,  and  has  never  returned  to  the  state;  that  after 
Usher's  abandonment  of  his  contract,  the  officers  of  the  School 
Disirici  took  possession  of  the  building,  and  caused  it  to  be  fin- 
ished in  accordance  with  the  plans  and  specifications  in  Ush- 
er's contract — to  acccomplish  which  they  were  obliged  to  pay 
$8,000,  thus  making  their  payments  on  .account  of  said  school 
building,  $17,059.80  —  or  $140.20  less  thi^n  the  amount  fixed  in 
Usher's  contract;  that  Wifeon'^  judgment  for  $520.60  for  mate- 
rials furnished  to  Usher,  and  for  $95.95  for  costs  of  suit,  re- 
covered in  January  before  Usher  left  the  state,  was  unpaid; 
that  two  other  liens  on  said  building  had  been  in  like  man- 
ner since  established  in  favor  of  other  parties,  one  for  $220.17, 
and  one  for- $106. 39,  and  that  there  was  another  claim  of  like 
nature,  not  yet  in  judgment,  amounting  to  $657.40.  To  pay  off 
WiIsotCs  claim,  and  the  other  claims,  would  require  $1,600.51 
— thus  making  the  school  building  cost  a  sum  largely  in  excess 
of  the  contract  price.  Upon  the  facts  so  agreed  to,  the  action 
was  submitted  to  the:  district  court  at  the  September  Term 
1874.  The  court  found  ^4n  favor  of  the  defendant,"  and  gave 
judgment  against  the  plaintiff  for  costs.  From  this  judgment 
plaintifl*  appeals  and  brings  the  case  here  on  error. 

W.  A.  Johnson^  for  plaintiff: 

It  is  shown  by  the  agreed  facts,  that  on  the  Slst  of  Decem- 
ber 1872,  the  architect  agreed  upon  made  his  estimate  of  work 
then  done  upon  said  school-house  by  Usher,  which  amounted 
to  the  sum  of  $16,622,  of  which  only  $14,059.80  was  paid,  and 
that  ten  per  cent  of  said  estimate  was  reserved  from  the  pay- 
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ment  to  Usher,  as  provided  in  the  contract^  tod  that  tiie  same 
had  not  been  paid  to  him  at  the  rendition  of  said  judgment. 
The  amount  so  reserved  is  |1,562.20.  It  is  provided  by  our 
lien  laws,  that  any  person  who  shall  furnish  any  mitterial  or 
perform  any  labor  under  a  contractor,  etc.,  shall  have  a^  lien 
for  the  amount  due  for  such  labor  or  material  on  such  lot  or 
lots,  from  the  same  time,  and  to  the  same  extent,  and  in  th^ 
same  manner,  as  such  original  contractor;  that  the  owner iBhall 
not  be  liable  to  the.  sub-contractor  for  any  greater  amount  than 
he  contracted  to  pay  the  original  contractor;  (Laws  1872, 
p.  295,  §2;)  and  all  payments  made  to  the  original  contractor 
shall  be  at  the  risk  of  the  owner  for  mKty  days  aft^r  the  com- 
pletion of  the  building.  The  ten  p^cent  so  reserved  was  not 
to  be  withheld  as  security  for  the  performance  of  the  contract 
on  the  part  of  Usher,  for  he  had  executed  his  bond  with  sure- 
ties for  the  faithful  compliance  with  his  contract,  so  that  the 
school  district  was  protected,  in  the  contract  by  the  bond  of 
said  contractor.  Said  ten  per  cent,  so  reserved,  was  more  than 
sufficient  to  cover  all  liens  that  were  establbhed  or  existed 
against  said  building. 

The  architect  found  that  the  work  done  on  the  building  on 
the  Slst  of  December  1872,  was  $15,622.  Less  than  |2,000  of 
the  entire  work  that  was  required  to  complete  the  building 
under  said  contract  remained  to  be  done.  If  the  officers  of 
said  school  district,  after  the  rendition  of  the  judgment  for 
Wilson  on  said  mechanic's  lien  paid  out  to  said  Usher,  or  to 
other  persons,  more  money  than  it  would  have  required  to 
complete  Usher's  contract,  it  would  not  affi^ct  the  right  of 
plaintiff  to  have  his  claim  paid;  they  could  not  effect  his 
right,  or  disregard  his  claim  for  pay  for  the  materials  he  had 
contributed  to  the  construction  of  said  building.  They  could 
not  excuse  the  bondsnien  of  Usher,  and  deprive  the  plaintiff 
of  the  collection  of  his  claim,  under  the  pretense  that  it  cost 
them  more  to  complete  the  building  than  the  original  con- 
tract vrith  Usher.  Wilson  was  entitled  to  a  judgment  on  the 
agreed  fitcts  for  the  sum  of  $520.62,  and  the  further  sum  of 
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$95.95  as  costs  m  the  former  lu^tioD^  together  with  interest 
from  20tb  March  1878. 

A.  jBer^m,  and  L.  K.  Kirkj  for  defendant: 

The  record  in  the  action  of  Wilson  against  Usher  and  the 
school  district  shows  that  the  court  below  did  not  find  that 
Wilson  was  a  sab-contractor,  bat  simply  that  the  materials 
were  furnished  <*  under  a  contract.^'  Widi  whom  the  contract 
was  made,  the  record  is  silent  The  court  may  have  found 
that  the  materials  furnished  by  plaintiff  were  fiirnished  after 
aU  payments  had  been  made  to  Usher  by  the  sohool  district. 
The  court  viewed  the  .proceedings  against  the  sohool  district 
in  the  nature  of  a  garnishment,  which  we  submit  is  the  cor- 
rect view.  A  mechanic's  lien  cannot  be  had  or  enforceJ 
against  a  public  building  such  as  a  school-house.  Gen.  Staic» 
p.  982,  ch.  92,  §85;  Philips  on  Mechanic's  Liens,  255,  610; 
37  How.  Pr.  (N.  Y.)  520;  89  Dl.  610. 

The  court  Qxlj^^S^^^  that  the  school  district  should  pay 
Wilson  the  sum  due  Usher  under  his  contract  to  build  the 
school  house.  This  on  March  20th  1873.  To  find  what  teas 
due  Usher,  if  anything,  from  the  school  district,  the  plaintiff 
and  defendant  presented  their  agreed  statement  of  facts  to  the 
court,  upon  which  statement  the  court  found  for  the  defeiid. 
ant  We  submit  that  the  only  question  properly  before  this 
court  for  determination  is,  Did  the  court  below  err  in  finding 
that  there  was  nothing  due  from  defendant  to  Isaac  Usher,  on 
the  case  presented?  The  school  district  had  paid  its  con- 
tractor, Usher,  |1 5,622,  less  ten  per  cent,  thereof,  prior  to  any 
notice  or  claim  of  lien  by  plaintiff  in  error,  and  prior  to  the 
judgment  rendered  against  the  school  district  to  pay  what  was 
due  Usher  to  Wilson.  They  paid  him  nothing  thereafter.  On 
the  contrary,  Usher  removed  from  the  state,  abandoned  his 
contract  to  build  the  school-house,  and  left  the  building  unfin- 
ished. When  the  building  was  to  have  been  completed,  it  was 
not  done.  The  school  district  took  possession  of  the  unfin- 
ished building,  and  finished  it  in  accordance  with  the  contract 
between  Usher  and  the  district,  and  expended  in  so  doing  all 
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that  would  haye  been  due  to  Usher  had  he  completed  the 
buildiDg  under  the  contract.  It  is  evident  therefore  that  Usher 
had  no  just  demand  against  the  district;  that  nothing  was  due 
him. 

Bat  beyond  tiiis,  a  wb-contractor  has  no  greater  rights 
against  the  owner  of  premises  subject  to  the  mechanics'  lien 
laWy  than  the  original  contractor.  The  proviso  in  §2  of 
ch.  141,  Laws  of  1872,  p.  295,  in  regard  to  payment  by  the 
owner,  does  not  limit  or  set  aside  this  proposition  of  law. 
Also  see  Philips  on  Mechanics'  Liens,  200-203;  1  E.  D. 
Smith  (N*  T.)  692;  2  id.  560.  A  contractor  who  abandons 
his  contract,  leaving  the  building  which  he  agreed  to  finish, 
anfinished,  and  which  building  the  owner  then  finishes  ac^ 
oording  to  the  contract,  and  expends  in  so  doing  more 
(together  with  what  had  been  paid  in  good  faith  to  such 
contractor  before  knowledge  of  any  liens  or  claims  by  sub- 
contractors) than  the  original  contract-price,  has  no  lien 
upon  such  building,  nor  has  his  sub-contractor.  Philips  on 
Mechanics'  Liens,  198,  200,  208;  1  E.  D.  Smith,  717,  760; 
11  Wis.  107. 

The  opinion  of  the  court  was  delivered  by 

Brbwsb,  J. :  Are  the  provisions  of  the  lien  law  of  1872  ap- 
plicable in  case  of  the  erection  by  school  districts  of  public 
school  buildings?  This  is  the  principal  question  in  this  case, 
and  must,  we  think,  be  answered  in  the  affirmative.  The  lan- 
guage of  the  act  is  general  and  contains  in  itself  no  express  or 
implied  exceptions  of  school  or  other  public  buildings.  "Any 
mechanic  or  other  person  who  shall  under  contract  with  the 
owner  of  any  tract  or  piece  of  land,  his  agent  or  trustee,  ♦  *  * 
perform  labor  or  furnish  material  for  erecting,  altering  or  re- 
pairing any  building,  or  the  appurtenances  of  any  building,  or 
any  erection  or  improvement,  *  *  *  shall  have  a  lien  *  *  * 
for  the  amount  due  to  him  for  such  labor  or  material."  Laws 
1872,  p.  294.  This  language  could  scarcely  be  made  more  com- 
prehensive.   Any  mechanic,  the  owner  of  any  tract,  any  build- 
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ing.  Here  is  no  suggestion  of  any  exception.  If  pnblic  school 
buildings  are  exempted,  it  mnst  be  because  of  some  other  stat- 
ute, or  because  they  are  in  the  very  nature  of  things  not  sub- 
ject to  such  liens.  There  is  no  express  exemption  by  othe^ 
statute.  That  upon  which  counsel  rely  is  §86,  on  p.  982,  of 
the  Gen.  Stat.,  which  provides  in  effect  that  no  execution  shall 
issue  upon  judgments  against  school  districts,  but  that  the  dis- 
trict board  shall  levy  a  tax  to  pay  such  judgment,  and  in  de- 
fault thereof  judgment  may  be  recovered  against  the  delinquei.t 
officers.  Hence,  as,  by  this,  executions  are  forbidden,  and  the 
power  to  enforce  a  lien  by  levy  and  sale  taken  away,  it  is 
claimed  the  lien  itself  cannot  be  created.  This  seems  to  us  a 
ncn  sequiturj  and  that  ftill  force  is  given  to  this  statute  if  it  iB 
carried  as  far  as  its  language  goes  and  no  farther;  that  is,  if 
it  operates  to  prevent  the  issue  of  process  upon  judgments, 
leaving  all  proceedings  and  rights  prior  thereto  to  be  regulated 
and  determined  by  other  statutes.  In  this  way  both  statutes 
are  made  operative.  Contractor  and  subcontractor  may  secure 
liens.  The  latter  may  be  protected  against  the  irresponsibility 
or  the  rascality  of  the  former,  and  the  rights  of  all  parties  ad- 
justed in  accordance  with  the  terms  of  the  lien  law.  Liens 
may  be  foreclosed  and  placed  in  judgment,  and  then  like  other 
judgments  are  met  by  this  statute  which  provides  a  tax  instead 
of  an  execution  as  a  means  of  enforcement  Bnt  it  may  be 
said  that  there  is  an  incongruity  in  calling  that  right  a  specific 
lien,  which  is  incapable  of  direct  enforcement;  and  further, 
that  the  necessities  of  public  business  require  that  public  build- 
ings shall  be  held  exempt  from  mechanics'  liens,  or  any  risk, 
incident  thereto,  of  their  being  lost  to  the  public  use.  But 
many  specific  liens  exist  which  cannot  at  all  times  be  directly 
or  otherwise  enforced.  A  mortgage  prior  to  its  maturity,  and 
a  decree  of  foreclosure  prior  to  the  time  when  by  its  termi 
process  may  issue,  are  examples.  •  Bo  there  are  liens  whose  en- 
forcement is  suspended  during  the  existence  of  the  title  hy 
which  defendants  hold  their  property,  as  the  lien  in  some,  states 
of  judgments  upon  homestead  property,  a  Uen  suspended  or 
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incapable  of  enforcement  until  the  homestead-qualitj  is  re-  ^ 

moTed.  So  here,  there  is  nothing  to  prevent  the  existence  of 
a  lien  upon  a  school  building,  suspended  or  incapable  of  direct 
eoforoement  until  the  public  use  of  the  building  ceases,  or  the 
title  passes  from  the  district  Upon  the  other  proposition,  we 
find  in  Chicago  v.  Balseyy  25  HI.  695,  that  a  majority  of  the  court 
held  that  independent  of  statute  no  judgment  could  be  levied 
upon  the  public  property  of  a  city;  and  in  Darlington  v.  The 
Mayor y  #c.,  81  N.  T.  164,  that  Ch.  J.  Denio,  giving  the  opinion 
of  the  court,  nutkes  this  distinction,  holding  that  no  property 
held  by  a  city  for  public  use  can  be  seized  on  execution,  but 
that  any  private  property  belonging  to  the  city  and  not  so  held 
may  be  thus  seized.  In  Brbxkerhoff  v.  The  Board  of  £dueatum9 
37  How.  Pr.  520,  a  majority  of  the  common  pleas  court  held 
that  a  meclianic's  lien  could  not  be  had  or  enforced  against  a 
public  school-house.  See  also  Philips  on  Mechanics'  Liens, 
255, 810,  611;  WUson  v.  CkmmWs,  7  Watts  ft  S- 197;  WiUiams  v. 
OmiroUer,  18  Penn.  St.  275;  Foster  v.  Fowler,  60  Penn.  St  27; 
PoUlon  V.  Mayor,  ^.,  47  K  Y.  666;  ShatteU  v.  Woodward,  17  Ind. 
225.  That  where  there  is  no  statutory  restriction,  process  may 
issue  on  judgments  against  municipal  or  quasi  municipal  cor- 
porations, see  city  of  Independence  v.  TrouvaUe,  15  Kas.  70. 
Whether  upon  such  execution  property  held  for  public  use  can 
be  taken,  is  a  question  as  yet  undecided  in  this  state,  and  not 
necessary  to  be  decided  now.  For  in  this  case,  no  execution 
can  issue.  And  the  question  isi  whether  taking  away  the  proc- 
ess for  enforcing  a  lien,  takes  away  all  rights  to  create  the 
lien;  and  lor  reasons  heretofore .  suggested,  we  think  it  does 
not  If  the  lien  law  applies  in  determining  the  representative 
rights  and  liabilities  of  owner,  contractor,  and  sub-contractor^ 
then  a  payment  to  the  contractor  prior  to  the  expiration  of 
sixty  days  from  the  completion  of  the  building  does  not  release 
the  owner  from  liability  to  the  sub-contractor.  Laws  1872, 
p.  295,  S2;  SheUabarger  9.  Thajfer,  15  Eas.  619. 

The  remaining  qnestioii  is,  as  to  the  effect  of  a  judgment. 
The  fiftcts  were  presented  in  an  agreed  case  under  $525  of  the 
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code  of  civil  procedure,  Gen.  Stat  738,  and  without  pleadings. 
Among  the  facts,  it  appears  that  a  judgment  was  rendered  in 
a  suit  brought  by  this  plaintiff  against  the  contractor  and  the 
school  district  for  ihe  foreclosure  of  this  lien,  in  which  the 
court  finds  the  amount  due  from  the  contractor  to  plaintiff, 
and  renders  a  personal  judgment  therefor;  also  finds  that  the 
materials  set  out  in  the  petition  were  furnished  by  plaintiff 
under  a  contract,  and  were  used  in  the  construction  of  the 
school  building,  and  then  the  district  is  ordered  to  pay  said 
plaintiff  the  amount  of  the  judgment  out  of  any  moneys  due 
the  contractor,  provided  there  is  enough  left  to  pay  this  and 
all  other  liens  that  may  be  established,  if  not,  then  pro  rata. 
To  this  judgment  no  exception  was  taken,  and  no  proceeding 
had  to  reverse  or  modify  it.  Now  it  is  claimed  that  the  effect  of 
this  is  to  discharge  any  so-called  mechanics-lien,  and  gives  to 
the  plaintiff  what  is  equivalent  to  a  judgment  against  the 
school  district  as  a  garnishee,  and  that  as  a  matter  of  fact  the 
district  did  not  and  does  not  owe  the  contractor  anything. 
.There  is  much  in  the  language  of  the  judgment  to  sustain 
this  claim  of  counsel,  and  it  is  doubtful  whether  it  should  not 
be  held  to  be  well  founded.  But  after  considering  the  plead- 
ings in  connection  with  the  judgment,  and  the  facts  agreed  to 
in  this  case,  we  are  constrained  to  overrule  the  claim.  There 
is  notliing  in  the  pleadings  in  that  case  to  warrant  a  mere  gar^ 
nishee  proceeding  and  judgment.  It  is  a  suit  to  foreclose  a 
mechanics-lien,  and  the  issues  ran  to  the  fact  of  the  debt  and 
the  existence  of  the  lien.  The  judgment  should  be  based  upon 
the  issues,  and  the  forms  of  expression  should  be  construed  in 
reference  thereto.  It  seems  to  us  therefore,  that  without  doing 
unreasonable  violence  to  language  it  may  be  held  that  the 
-court  intended  to  and  did  adjudicate  the  validity  of  the  lien, 
And  expressed  itself  in  the  language  used  for  the  sake  of  avoid- 
ing any  grant  of  process  to  enforce  the  lien,  seemingly  forbid- 
.den  by  the  section  of  the  statute  heretofore  referred  to.  Such 
a  construction  places  the  judgment  in  harmony  with  the  issues 
and  the  pleadings,  and  the  admitted  facts  in  liiis  case. 
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We  think  therefore  that  the  pkintiff  was  entitled  to  a  judg- 
ment; and  the  case  will  be  reversed  and  remanded,  with  in- 
Btractions  to  render  judgment  against  the  defendant,  and  in 
favor  of  the  plaintiff  for  the  amount  of  his  lieo,  interest,  and 
costs. 

AU  the  Justices  concurring. 


John  J.  Olivbr  el  aL  v.  Robert  Forbes 

PoTTAWATOMXB  INDIAN  TsBATY ;  Deed  Bxecuted  by  Hein  of  Deceaied  AUoUee, 
hfffurt  Patent  iseued.  Held  Valid,  Under  the  provisions  of  the  Pottawato- 
mie Indian  treaty  of  1861,  (12  U.  8.  Stat.  1192,)  John  Riley,  a  Cherokee 
Indian  by  birth,  but  a  Pottawatomie  Indian  by  adoption,  was  the  allottee, 
and  held  the  oettificate,  for  the  land  now  in  controversy.  In  1864  he 
died,  leaving  a  widow  who  was  a  Pottawatomie  Indian  woman,  and  two 
minor  children,  both  girls.  On  July  27th  1867,  said  widow  executed  a 
general  warranty  deed  for  an  undivided  half  of  said  land  to  Thomas  J. 
and  Julia  Lazzelle,  Julia  being  a  half-breed  Pottawatomie  Indian  woman ; 
and  on  the  same  day  the  Laszelles  executed  the  same  kind  of  deed  for 
the  same  land  to  the  Olivers.  On  October  27th  1868,  said  widow  exe- 
cuted another  general  warranty  deed  for  the  same  land,  but  this  time 
she  executed  it  directly  to  the  Olivers.  On  April  10th  1869,  the  said 
Olivers  took  possession  of  said  land,  have  occupied  the  same  ever  since, 
and  have  made  improvements  thereon  worth  from  91,250  to  91,500.  On 
May  16th  1870,  the  United  States  issued  a  patent  for  said  land  to  said 
allottee,  John  Riley,  and  his  heirs.  On  February  3d  1872,  said  widow 
executed  still  another  general  warranty  deed  for  said  land,  but  this  time 
she  executed  the  same  to  Robert  Forbes.  Forbes  then  commenced  an 
action  in  the  nature  of  an  ejectment  to  recover  said  land  from  said 
Olivers:  Hdd,  Under  the  facts  of  this  case,  mider  the  Pottawatomie 
treaties  of  1861, 1866  and  1867,  and  under  the  law  for  the  recovery  of  real 
property  in  this  state,  that  said  action  cannot  be  maintained.  IClark  v. 
lord,  20-390.] 

JError  from  Shawnee  District  Court. 

EjBCTMBNTy  brought  by  Forbes  against  Olioer  and  OUoer^  to 
reoover  poBsesaion  of  the  N*  E.|  of  seo.  36^  town  10,  range  14, 
situated  in  Shawnee  county.     The  action  was  tried  at  the 
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December  Term  1878,  and  resulted  in  a  judgment  for  Forbes. 
The  Olivers  bring  the  case  here  on  error.  The  briefs  of  coun- 
sel, and  opinion  of  the  court,  ir^Of  contain  sufficient  statements 
of  all  necessary  fact8» 

A.  H.  Case  J  and  J.  H.  Putnam^  for  plain  tiffls  in  error: 

John  Riley,,  a  member  of  the  Pottawatomie  tribe  of  Indians, 
in  1862,  was  married  to  Mary  Beaubien,  a  Pottawatomie  In- 
dian woman,  by  whom  he  had  two  children,  now  minors.  In 
1868,  the  United  States  allotted  to  him,  as  under  the  treaty  of 
November  16th  1861, 160  acres  of  land,  and  duly  issued  a  cer- 
tificate therefor  to  him.  In  the  year  1864  he  died  in  Kansas, 
leaving  his  widow  and  the  two  children  aforesaid.  In  1865  his 
widow  married  David  Bostick,  with  whom  she  is  still  living. 
On  the  27th  of  July  1867,  she  and  her  husband,  by  covenants 
of  general  warranty,  conveyed  an  undivided-half  interest  in 
the  land  to  Thomas  J.  and  Julia  Lazzelle,  the  said  Julia  being 
a  Pottawatomie  Indian  woman ;  and  on  the  same  day  the  Laz- 
zelles,  by  like  covenants,  conveyed  the  same  land  to  the 
Olivers.  On  the  27th  of  October  1868,  Mary  Bostick  and  her 
husband,  David,  again  conveyed  an  undivided-half  interest  in 
the  land  by  covenant  of  general  warranty  to  the  Olivers.  All 
these  deeds  were  duly  recorded  prior  to  May  1870.  On  the 
10th  of  April  1869,  the  Olivers  took  possession  of  an  un- 
divided one-half  interest  in  the  land,  and  ever  since  have  occu- 
pied it,  and  have  put  valuable  improvements  thereon.  On  the 
16th  of  May  1870,  the  United  States  issued  a  patent  for  said 
160  acres  "to  John  Riley,  and  his  heirs.*'  On  the  Sd  of  Feb- 
ruary 1872,  Mary  and  David  Bostick,  by  covenants  of  general 
warranty,  conveyed  said  land  te  Forbes.  The  district  court 
held  that  Mary  Bostick  had  no  right  and  power  of  alienation 
in  the  manner  and  form  shown  before  the  issuing  of  said 
patent  of  May  16th  1870,  and  thereupon  found  in  favor  of 
Forbes. 

1.  Under  art  2,  treaty  of  1861,  John  Biiey  received  his  oer- 
tificate  of  allotment  of  land,  which  by  the  language  of  that 
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article  ^^  are  set  apart  for  the  perpetoal  and  exclusive  use  of 
fluch  assignees,  and  their  heirs,''  and,  ^^  until  otherwise  pro- 
vided by  law/'  such  tracts  might  be  "alienable"  only  to  the 
United  States,  and  to  persons  then  being  members  of  the  Pot- 
tawatomie tribe  of  Indian  blood,  with  the  permission  of  the 
president,  and  under  certain  regulation,  except  as  provided  in 
art.  3  of  said  treaty.  Said  art  S  provides  for  tJie  naturalisation 
of  the  Indians,  and  for  the  issuance  of  patents,  etc.  Had  John 
Riley  lived,  his  patent  would  not  have  been  issued  until  these 
conditions  of  the  treaty  were  complied  with;  but  he  died,  and 
under  the  8th  article  of  the  treaty  of  1867,  the  patent  in  this 
case  was  iseaed.  John  Riley,  as  an  allottee,  under  this  article, 
"is  to  be  regarded  for  the  purpose  of  a  careful  and  just  settle- 
ment of  hia  estate  as  a  citizen  of  the  U.  S.  and  of  the  state  of 
Kansas,  and  it  shall  be  competent  for  the  proper  courtis  to  take 
charge  of  the  settlement  of  his  estate  under  all  the  forms  and 
in  accordance  with  the  laws  of  the  state  as  in  the  case  of  other 
citizens  deceased.'*  This  8th  article,  treaty  of  1867,  removes 
the  restrictions  in  the  2d  and  3d  articles  of  the  treaty  of  1861, 
for  it  is  here  in  this  article  "  otherwise  provided  by  law"  how 
and  in  what  manner  such  tracts  shall  be  subject  to  levy,  taxa- 
tion, sale  and  disposal,  to-wit,  '^the  same  as  the  lands  of  any 
other  citizen/'  Any  other  construction  of  art.  8  is  absurd, 
and  would  defeat  the  end  and  object  of  the  law.  If  it  was 
the  intention  of  the  treaty-making  power  to  still  attach  the 
restrictions  contained  in  the  treaty  of  1861,  such  restrictions 
would  have  been  incorporated  in  the  treaty  of  1867  in  plain 
and  unambiguous  terms;  but  in  this  article  we  are  told  that 
the  courts  of  Kansas  are  to  take  charge  of  their  estates  in  case 
of  their  decease,  where  they  have  no  patent,  but  have  their 
certificates  of  allotment,  ^^  under  all  the  forms  and  in  accord- 
ance with  laws  of  state  as  in  the  case  of  other  citizens  de- 
ceased." The  United  Btates  recognize  this*  art  8,  and  in 
pursuance  thereof  issue  the  patent  to  '^  John  Biley  and  his 
hdrs"  Under  the  laws  of  Kansas  then  in  force,  (Comp.  Laws 
1862,  p.  469,  §5,  and  p.  697,  §7,)  the  land  on  hia  decease  de- 
scended, one-half  absolutely  to  Mary  Riley,  his  widow,  (SKaa. 
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384.)  The  title  on  the  assignment  and  issuanoe  of  the  certifi- 
cate, and  his  decease,  passed  absolutely  to  her;  (9  Eas*  88;  6 
Cranch,  87  to  148.)  The  issuing  of  the  patent  was  a  mere 
ministerial  act;  2  How.  284;  6  Mo.  106;  1  Ala.  660;  6  Porter, 
243;  13  Cal.  419;  2  Wall.  585.  And  when  the  patent  issued, 
it  related  back  to  1863,  (the  original  certificate  of  allotment,) 
and  Riley's  title  dates  from  that  time;  (8  Iowa,  360;)  and 
when  issued  it  inured  to  the  benefit  of  the  Olivers,  (who  pur- 
chased after  the  treaty  of  1867,  and  before  the  deed  to 
Forbes;)  Comp.  Laws  1862,  ch.  41,  §  4;  8  McLean,  107;  7 
Penn.  St.  76;  2  How.  &  McH.  459;  16  La.  An.  288;  1  How. 
&  J.  6;  5  Iowa,  189;  29  Mo.  94;  8  Eas.  122.  And  such  title 
would  inure  to  the  beuefit  of  the  first  grantee,  by  estoppel,  to 
the  exclusion  of  a  second  grantee,  to  whom  the  grantor  shall 
execute  a  deed  after  having  acquired  a  title;  24  Pick.  322;  2 
Der.  177;  13  K  H.  889;  53  Penn.  St  851.  The  titk  to  the 
land  after  the  restrictions  were  removed,  and  before  the  issu- 
ance of  the  patent,  was  such  that  could  be  devised,  aliened;  it 
would  descend  and  might  be  devised  the  same  as  any  other 
legal  title;  3  Washb.  176  to  179.  Originally,  the  land  was  the 
exclusive  property  of  the  U.  S.,  to  be  disposed  of  to  such  per- 
sons at  such  times  and  in  such  mode,  as  well  as  by  such  title, 
as  the  government  may  deem  proper;  8  Washb.  168,  1^9. 
The  U.  S.  saw  fit  to  pass  the  title  by  assignment,  with  re- 
strictions, subject  to  the  restrictions  being  removed  in  case  of 
death  of  John  Riley  before  patent  issued ;  art.  2,  treaty  of 
1861,  and  art.  8,  treaty  of  1867.  And  as  soon  as  the  contin- 
gency arose,  provided  for  in  article  8,  the  title  absolutely  passed 
from  the  U.  S.  to  Mary  Bostick,  and  it  took  the  character  of 
other  property  within  the  state,  and  was  subject  to  state  legis- 
lation; 13  Peters,  516,  436;  16  La.  An.  89.  The  restrictions 
in  articles  2  and  8,  treaty  of  1861,  were  personal,  and  did  not 
run  with  the  land;  4  McLean,  82;  3  Kas.  355;  8  Eas.  112;  18 
Wis.  291;  29  Wis.  888;  10  Ala.  688,  1  Iowa,  676;  8  Cowen, 
189. 

The  woman  must  be  naturalized  nnder  articles  2  and  3, 
treaty  of  1861,  and  article  6,  treaty  of  1867,  before  she  conld 
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dispose  of  the  knds  allotted  to  her  by  the  United  States,. 
under  the  treaty  of  1861.  K  the  land  descended  to  her  were 
Bubject  to  the  same  restrictioDS  as  to  sale,  she  must  be  natural- 
ized before  her  deed  would  convey  a  title.  There  is  no  proof 
of  her  naturalization^  but  proof  of  her  tribal  relatioD,  and  In- 
dian blood;  and  until  the  contrary  is  shown,  she  is  presumed 
to  be  unnaturalized — an  Indian,  not  a  citizea.  In  what  way, 
if  not  by  virtue  of  art  8,  treaty  of  1867,  were  her  disabilities 
removed?  Did  the  iaquance  of  the  patent  to  her  dead  hus- 
baud,  remove  her  disabilities?  It  did  not  make  him  a  citizen, 
within  the  meaning  of  art  3,  treaty  of  1861.  It  did  not  make 
her  a  citizen  within  the  meaning  of  art.  6,  treaty  of  1 867-  If 
she  is  still  laboring  under  the  disabilities  mentioned  in  art  2 
of  treaty  of  1861,  by  what  logic  and  reasoning  does  the  subse- 
quent deed  qf  Forbes  give  him  the  right  of  possession  against 
Oliver?  If  she  had  any  title  to  convey  without  the  interven- 
tion of  the  president  and  secretary  of  the  interior,  after  the 
treaty  of  1867,  such  right  of  conveyance  was  in  nowise  affected 
by  the  issuance  of  the  patent.  If  she  h^d  no  right  of  convey- 
ance after  the  treaty  she  had  none  after  the  issuance  of  the 
patent  That  instrument  did  not  give  nor  teke  away  her 
right  of  conveyance.  8he  could  not  make  a  vaUi  deed  to 
ForbeSy  unless  she  could  make  a  mUd  deed  to  Oliver;  and  if 
neither  deed  is  valid,  the  possession  of  Oliver  could  not  be 
disturbed  by  Forbes. 

Martin^  Bums  ^  Casey  for  defendant  in  error: 

By  the  second  article  of  the  treaty  between  the  United  States 
and  the  Pottawatomie  Indians,  made  November  15th  1861,  it 
IS  provided  that  an  accurate  census  of  the  number  of  the  In- 
dians should  be  made,  and  that  thereafter  there  should  be 
assigned  to  each  chief  one  section  of  land — to  each  headman? 
one-half  section — to  each  other  head  of  a  family,  one  quarter- 
section,  and  to  each  other  person,  eighty  acres  of  land,  and 
certificates  for  the  tracts  so  assigned  were  to  be  issued  to  each 
person.  (The  certificates  were  to  contain  certain  facts  not 
necessary  to  be  considered  in  this  case.)    It  is  further  pro>^ 
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vided  in  the  Bame  article  that "  until  otherwise  provided  by 
law,  such  tracts  shall  be  exempt  from  levy,  taxation  or  sale, 
and  shall  be  alienable  in  fee  or  leased  or  otherwise  disposed  of 
only  to  the  United  States,  or  to  persons  then  being  members 
of  the  Pottawatomie  tribe,  and  of  Indian  blood,  with  the  per- 
mission of  the  president,  and  under  such  regulations  as  the 
secretary  of  the  interior  shall  provide,  except  as  hereinafter 
provided." 

In  the  case  at  bar  it  is  not  claimed  that  the  president  ever 
gave  his  permission  to  sell  the  land  in  controversy  prior  to 
May  16th  1870,  nor  that  the  secretary  of  the  interior  ever 
made  any  rules  or  regulations  providing  for  or  authorizing 
conveyances  of  these  lands  prior  to  that  date.  By  the  8d 
article  of  the  same  treaty  it  is  provided  in  substance  that 
under  certain  circumstances  and  conditions  adults,  being 
males  and  heads  of  families  might  be  admitted  to  citizenship, 
and  that  thereafter  the  president  was  authorized  to  cause  pat- 
ents to  be  issued  to  them  ^^with  power  of  alienation,*^  There  is 
no  claim  that  Riley  was  ever  admitted  to  citizenship,  or  that  a 
patent  was  issued  to  him  in  his  lifetime.  On  29th  March  1866, 
a  supplemental  treaty  was  made  between  the  U.  S.  and  the 
Pottawatomies.  By  the  1st  article  of  this  treaty,  the  provis- 
ions of  the  3d  article  of  the  first-named  treaty  was  "extended 
to  all  adult  persons  of  said  tribe  without  distinction  of  sex, 
whether  such  persons  are  or  shall  be  heads  of  families  or  oth- 
erwise, in  the  same  manner,  to  the  same  extent  and  upon  the 
same  terms,  conditions  and  stipulations  as  are  contained  in 
said  3d  article  of  said  treaty,  with  reference  to  mafes  and 
heads  of  families."  On  27th  February  1867,  another  treaty 
was  made  between  the  U.  S.  and  the  Pottawatomies,  and  be- 
fore the  ratification  thereof  certain  amendments  were  proposed 
by  the  senate  and  agreed  to  by  the  Indians.  By  the  6th  article 
of  this  treaty  the  3d  article  of  the  treaty  of  1861,  (proclaimed 
April  19th  1862,)  was  continued  in  force,  with  the  additional 
provision,  that  before  patents  should  issue  to  the  Indians  for 
their  lands  in  severalty,  the  agent  should  make  a  certificate 
showing  that  the  applicant  was  competent  to  manage  his  own 
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affairs; .  and  a  like  certificate  was  required  from  the  business 
committee;  and  by  the  same  article  the  rights  of  citizenship 
are  extended  to  the  &milies  of  such  Indians  as  have  become 
citizens.  The  8th  article  of  this  treaty,  as  amended  by  the 
senatey  is  the  only  remaining  article  that  has  any  bearing  on 
the  matters  in  controversy  in  this  action.  Thid  article  reads  as 
follows: 

^' Where  allottees  under  the  treaty  of  1861  shall  have  diedj  or 
shall  hereafter  decease,  such  allotiees  shall  be  regarded  for  the 
purpose  of  a  careful  and  just  settlement  of  their  estates^  as  citizens 
of  the  United  States  and  of  the  state  of  Kansas ^  and  it  shall  be 
competent  for  the  proper  courts  to  take  charge  of  the  settle- 
ment of  their  estates  under  all  the  forms,  and  in  ac'bordance 
with  llie  laws  of  the  state,  as  in  the  case  of  other  citizens  de- 
ceased; and  in  cases  where  there  are  children  of  allottees  left 
orphans,  guardians  for  such  orphans  may  be  appointed  by  the 
probate  court  of  the  county  in  which  such  orphans  may  reside, 
and  such  guardians  shall  give  bonds  to  be  approved  by  the  said 
court,  for  the  proper  care  of  the  person  ana  estate  of  such  or- 
phajis,  as  provided  by  law.^' 

The  court  will  observe,  that  the  grant  made  by  article  2  of 
the  treaty  of  1861  was  not  a  grant  in  fee^  but  is  specially  lim- 
ited to  "//i^  exclusive  use  and  benefit  of  such  assignees^  and  their 
heirSy^^  perpetually;  and  we  think  it  clear,  that  Riley  took  only  a 
life  estate.  This  being  so,  it  clearly  follows,  that  he  had  no 
power  to  convey  it.  Upon  Riley's  death,  the  estate  passed  to 
his  heirSy  not  by  descent^  but  by  purchase^  or  grants  and  they  took 
the  estate  subject  to  all  the  restrictions  and  limitations  im- 
posed by  the  terms  of  the  original  grant.  They  had  no  more 
power  to  sell  it  than  Riley  had,  because  the  grant  followed  to 
their  heirSy  and  so  on  perpetually,  until  the  restrictions  and  lim- 
itations imposed  by  the  treaty  should  be  removed.  The  pri- 
mary object  of  the  grant  was  to  furnish  a  home  for  the  Indians, 
and  their  heirs  forever;  and  a  conclusion  different  from  that  which 
we  have  arrived  at  would  defeat  the  very  object  of  the  treaty. 
That  the  U.  S.  had  a  right  to  make  the  grant,  and  to  attach 
the  conditions  and  limitations  it  did  to  the  grant,  we  do  not 
suppose  will  be  controverted.     Then  we  find  that  the  govern- 
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raent  granted  to  Riley  a  life  estate  in  the  land  in  controversy ; 
that  at  his  death  the  same  estate  passed  to  his  heirs,  and  without 
power  of  alienation  in  either  jRtfey,  or  his  heirs^ot  their  heird,  ex- 
cept to  pei'sons  of  Indian  blood  being  members  of  the  Potta- 
watomie tribe  or  nation  and  with  the  consent  of  the  president 
under  such  rules  and  regulations  as  the  secretary  of  the  in- 
terior should  prescribe.  Said  secretary  never  prescribed  any 
rules  respecting  such  conveyances,  nor  has  the  president  ever 
consented  to  the  conveyances  made  by  Mrs.  Bostick  and  her 
husband  to  the  Olivers.  Nor  did  Riley  in  his  lifetime,  nor  did 
his  widow  after  his  death  and  prior  to  16th  May  1870,  comply 
with  or  avail  herself  of  the  privileges  and  benefits  contained 
in  the  Sd  article  of  the  treaty  of  1861;  and  in  no  way  or  man- 
ner could  Riley  or  his  heirs,  or  their  heirs,  convert  his  or  their 
life  estate  into  an  estate  in  fee  except  by  a  compliance  with  the 
provisions  of  said  8d  article.  It  is  pei*fectly  clear  from  an  ex- 
amination of  art  8  that  onli/  a  Ufe  estate  was  intended  to  be 
granted  by  art.  2;  and  the  whole  object  and  purpose  of  art.  3 
is  to  provide  a  means  by  which  this  life  estate  might  be  con- 
verted into  an  estate  infee^  and  certain  conditions  beneficial  to 
the  U.  S.  and  the  state  of  Kansas  are  imposed  by  art.  8  upon 
parties  who  seek  to  obtain  a  fee-simple  title,  as  a  consideration 
for  such  change. 

But  it  is  insisted  that  these  restrictions  upon  the  power  of 
alienation  have  been  removed  in  two  ways:  First,  by  the 
death  of  Riley — upon  the  theory  that  these  restrictions  were 
personal  as  to  him^  and  were  removed  by  his  death ;  and  sec- 
ondly, by  the  8th  article  of  the  treaty  of  February  27th  1867, 
as  amended  by  the  senate.  Our  answer  to  the  first  proposi- 
tion has  been  fully  given  already,  namely,  that  Riley  had  only 
a  life  estate  in  the  land;  that  his  heirs  took  the  same  estate  by 
purchase  or  grant;  that  the  conditions  and  limitations  on  the 
power  of  alienation  follow  the  land  in  the  hands  of  Riley  and 
his  heirs  and  their  heirs  forever,  until  the  estate  is  ohanged  in 
the  manner  provided  in  the  3d  article  of  the  treaty  of  1861; 
and  if  the  restrictions  imposed  by  the  grant  were  personal  to 
John  Riley,  they  are  personal  in  precisely  the  same  manner 
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and  to  the  same  exteat  to  his  heira  and  their  heirs  pcrpetoally, 
nntil  removed  in  the  manner  already  suggested.  The  answer 
to  the  second  proposition  is  twofold:  1st,  The  restrictions  im- 
posed, and  the  natnre  of  the  estate  gi^anted,  by  the  2d  article 
of  the  treaty  of  1861,  were  not  removed  or  changed  in  any  re- 
spect by  the  8th  article  of  the  treaty  of  1867,  as  amended  by 
the  senate.  2d,  The  parties  to  that  treaty  never  intended  to 
do  so,  as  a  &ir  and  careful  examination  of  that  article  will 
cleaHy  demonstrate.  By  art.  8,  of  the  treaty  of  1867,  as  i 
toas  ariffinaU}/  signed^  it  is  provided  in  substance  that  '4f  any 
dispute  shall  arise  in  regard  to  heirship  to  the  property  of  any 
allottees  under  the  treaty  of  1862  [1861]  who  were  then  dead 
or  might  thereafter  die,  the  business  committee  of  the  nation 
was  authorized  to  decide  such  question."  What  question? 
Onfy  the  qtiestion  as  to  who  were  or  are  heirs — nothing  more; 
and  in  deciding  that  question  they  were  to  take  "  for  their  rule 
of  action  the  laws  of  inheritance  of  the  state  of  Kansas;"  and 
in  case  there  were  orphan  children  left  by  allottees,  guardians 
should  be  appointed  for  them  by  the  same  business  committee, 
and  such  guardians  were  to  give  bonds  to  be  approved  by  the 
agent  of  the  nation  or  the  superintendent,  and  the  duty  of  the 
guardian,  and  the  condition  of  the  bond,  was  simply  **for  the 
faithful  management  of  the  property  of  such  orphans  until 
their  arrival  at  their  mtgority."  We  submit  that  the  whole 
effect  of  this  article  was,  firsts  to  authorize  the  business  com- 
mittee to  determine  who  were  heirs,  in  case  of  controversy  on 
that  point,  such  heirship  to  be  determined  according  to  the 
laws  of  Ejansas;  secondy  to  authorize  the  business  committee 
to  appoint  guardians  for  orphan  children ;  third,  the  guardians 
Bo  appointed  were  empowered  to  manage  the  property  of  such 
orphans  tmtil  their  arrivai  at  their  majority.  And  instead  of 
conferring  power  on  the  guardians  to  sell  the  property  of  the 
orphans,  it  does  just  the  opposite.  The  very  language  used, 
that  is,  "  for  the  faithful  management  of  the  property  of  such 
orphans  imtil  their  arrival  at  their  majority,"  excludes  the 
idea  of  a  power  to  sell  the  property.     Nor  is  there  a  word  to 
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be  found  in  the  article  that  tends  in  the  letet  degree  to  inti- 
mate that  the  character  of  the  original  grant  was  to  be  changed 
or  affected  in  any  form  or  manner.  Now  the  senate  struck 
out  this  articlej  and  inserted  in  lien  thereof  article  8  as  it  now 
stands,  which  provides  in  substance  that  where  allottees  under 
the  treaty  of  1861  have  died  or  shall  thereafter  die,  they  shall 
be  regarded  as  citizens  of  the  United  States  and  of  the  state 
of  E^nsas  for  the  purpose  of  a  careful  and  just  setUement  of 
their  estates;  and  the  courts  of  Kansas  are  authorized  to  take 
charge  of  the  settlement  of  their  estates  under  all  the  forms  and 
in  accordance  with  the  laws  of  Kansas,  as  in  the  case  of  other 
deceased  citizens;  and  in  cases  where  such  allottees  left  orphan 
children,  the  probate  courts  were  authorized  to  appoint  guar* 
dians  for  such  orphans  for  the  proper  care  of  the  persons  and 
estates  of  such  orphans  as  provided  by  the  laws  of  the  state. 
We  submit  that  this  substituted  article  does  substantially 
what  the  original  article  did,  and  no  more,  except  it  places 
the  power  to  do  the  same  things  in  the  proper  courts  of  the  state 
instead  of  the  business  committee  of  the  nation.  It  does  not  re- 
move or  pretend  to  remove  the  restrictions  imposed  by  the 
treaty  of  1861- — nor  does  it  change  or  purport  to  change  the 
character  of  the  grant  made  by  that  treaty;  but  upon  the  con- 
trary, the  6th  article  of  the  treaty  of  1867  expressly  continues 
in  force  the  3d  article  of  the  treaty  of  1861,  and  imposes  addi 
tional  burdens  and  restrictions  upon  the  Indians. 

Let  us  examine  this  8th  article  carefully,  and  see  just  what 
it  does  do :  It  provides  that  for  the  purpose  of  a  just  and  care- 
ftil  settlemeni  of  the  estates  of  deceased  allottees  they  shall  be  f»- 
gardedy  that  is,  treated  as  citizens  of  the  United  States  and  of 
the  state  of  Kansas;  that  is,  their  estate  shall  be  settled  in  ao* 
cordance  with  the  laws  of  Kansas;  and  for  the  purpose  of 
making  this  settlement^  the  courts  of  the  state  shall  have  juris- 
diction; but  the  rights  of  parties  under  the  treaty  are  not 
changed,  the  restrictions  upon  the  power  of  alienation  are  not 
removed.  Not  only  is  this  true,  but  this  case  does  not  in  any 
respect  fall  within  the  class  of  cases  or  contingencies  provided 
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for  by  this  article.  This  is  not  a  proceeding  for  the  settlement 
of  an  estate,  or  for  the  protection  or  enforcement  of  any  right 
growing  out  <^  the  seitlemeni  of  an  estate.  The  courts  have 
had  nothing  to  do  with  the  settlement  of  this  estate;  nor  was 
the  district  court  called  upon  to  do  anything  of  that  kind;  nor 
is  Uiis  court  Therefore  article  8  has  no  reference  or  relation 
to  a  controversy  of  this  kind.  The  case  of  Farrington  v.  WUson, 
29  Wis.  383,  is  entirely  different  from  the  case  now  before 
this  court.  In  the  Wisconsin  case  the  grant  was  to  Antoine 
Grignony  with  the  restriction  that  he  should  not  sell  or  lease  the 
land  to  any  person.  The  patent  was  to  ^^  Antoine  Grignonj  his 
heirs  and  assignees.'^  The  restriction  in  that  case,  was  confined 
to  Grignon,  and  was  personal  to  him;  and  the  court  say  that 
it  was  good  as  to  him — but  not  against  his  Iieirs.  The  restric- 
tion was  clearly  repugnant  to  the  grant  to  him  and  his  heirs 
and  assigns.  In  the  case  at  bar  the  restrictions  are  expressly 
extended  to  Biley  and  his  heirs;  the  restrictions  are  personal 
to  Riley  and  his  heirs;  the  estate  granted  is  limited  to  him  and 
to  "his  heirs  from  generation  to  generation,  until  the  restrictions 
are  removed  as  contemplated  by  the  3d  article  of  the  treaty  of 
1861.  It  is  insisted  however,  that  if  the  conveyances  made  by 
Bostick  and  his  wife  prior  to  May  16th  1870,  are  void,  that  the 
conveyance  made  by  them  after  that  date  to  Forbes  was  also 
void.  We  think  not,  for  the  law  presumes  that  Mrs.  Bostick 
had  complied  with  the  provisions  of  art.  3  of  the  treaty  of 
1861,  at  the  date  of  the  patent^  but  not  before.  The  patent  is 
prima  facie  evidence  at  least,  that  all  the  conditions  precedent 
to  its  issuance  had  been  complied  with  by  the  heirs  of  John 
Riley  at  the  date  of  the  patent.  This  presumption  arises  with 
and  commences  to  run  from  the  date  of  the  patent^  biU  not  before. 
Kot  only  this,  but  the  law  presumes  in  favor  of  the  regularity 
of  the  proceedings  of  the  officers  of  the  United  States  in  issu- 
ing the  patent.  We  think  this  a  full  and  complete  answer  to 
the  objection  to  the  conveyance  from  Bostick  and  wife  to 
Forbes. 
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The  opinion  of  the  court  was  delivered  l^ 

Yalbntinb,  J. :  This  was  an  action  in  the  nature  of  eject- 
ment, brought  by  Robert  Forbes  to  recover  from  John  J. 
Oliver  and  Emily  L.  Oliver  a  certain  piece  of  land.  Judgment 
was  rendered  in  &vor  of  the  plaintiff,  and  the  defendants  now 
as  plaintiflk  in  error  bring  the  case  to  this  court.  The  fietcts  of 
the  case  as  shown  by  the  record  are  substantially  as  follows: 
The  land  in  controversy  was  originally  a  part  of  the  Pottawa- 
jomie  Indian  reservation.  Under  the  provisions  of  article  2  of 
ihe  Pottawatomie  treaty  of  1861,  (12  U.  8.  Stat,  at  Large,  1192,) 
said  land  was  allotted  to  John  Riley,  a  Cherokee  Indian  by 
birth,  but  a  Pottawatomie  Indian  by  adoption,  and  the  proper 
certificate  for  said  land  was  duly  issued  to  him  by  the  com- 
missioner of  Indian  affairs.  Said  article  2  provides  among 
other  things  as  follows: 

"When  such  assignments  shall  have  been  completed,  certifi- 
cates shall  be  issued  by  the  commissioner  of  Indian  affiiirs  for 
the  tracts  assigned  in  severalty,  specifying  the  names  of  the 
individuals  to  whom  they  have  been  assigned,  respectively, 
and  that  said  tracts  are  set  apart  for  the  perpetual  and  exclu- 
sive use  and  benefit  of  such  assignees  and  their  heirs.  Until 
othenrise  provided  by  law,  such  tracts  shall  be  exempt  from 
levy,  taxation,  or  sale,  and  shall  be  alienable  in  fee  or  leased 
or  otherwise  disposed  of  only  to  the  United  States,  or  to  per- 
sons then  being  members  of  the  Pottawatomie  tribe  ana  of 
Indian  blood,  with  the  permission  of  the  president,  and  under 
such  regulations  as  the  secretary  of  the  interior  shall  provide, 
except  as  may  be  hereinafter  provided." 

The  last  clause  refers  to  the  following  provisions  of  article  8 
of  the  treaty: 

"At  any  time  hereafter,  when  the  president  of  the  United 
States  shall  have  become  satisfied  that  any  adults,  being  males 
and  heads  of  families,  who  may  be  allottees  under  the  pro- 
visions of  the  foregoing  article,  are  sufficiently  intellig^:it  and 
prudent  to  control  their  affairs  and  interests,  he.  may,  at  the 
requests  of  such  persons,  cause  the  lands  severally  held  by  them 
to  be  conveyed  to  them  by  patent  in  fee  simple,  with  power  of 
alienation."  "And  on  such  patents  beinc  issued,  *  *  *  such 
competent  persons  shall  cease  to  be  members  of  said  tribe,  and 
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shall  become  citizens  of  the  United  States;  and  thereafter  the 
lands  so  patented  to  them  shall  be  subject  to  levy,  taxation,  and 
sale,  in  like  manner  with  the  property  of  other  citizens;  Pro-  ' 
mdedy  that,  before  making  any  such  application  to  the  president, 
they  shall  appear  in  open  court,  in  the  district  court  of  the 
United  States  for  the  district  of  Kansas,  and  make  the  same 
proof  and  take  the  same  oath  of  allegiance  as  is  provided  by 
law  for  the  naturalization  of  aliens,  and  diall  also  make  proof 
to  the  satisfaction  of  said  court  that  they  are  sufficiently  intelli- 
gent and  prudent  to  control  their  affairs  and  interests,  that 
they  have  adopted  the  habits  of  civilized  life,  and  have  been 
able  to  support,  for  at  least  five  years,  themselves  and  families." 

Now  John  Riley  was  a  male,  and  a  head  of  a  family;  but  he 
was  the  head  of  a  family  only  two  years  and  four  months,  and 
not  five  years.  He  was  married  to  Mary  Beaubien,  a  Potta- 
watomie Indian  woman,  on  May  1st  1862,  and  died  September 
iBt  1864.  It  is  not  shown  that  he  ever  made  any  application  to 
the  president  for  a  patent  for  said  land,  or  that  he  ever  made 
any  such  proof  as  is  required  by  said  article  8,  or  that  he  ever 
took  said  oath  of  allegiance,  or  that  he  ever  did  anything  else 
for  the  purpose  of  removing  restrictions  and  disabilities  from 
himself,  or  of  perfecting  and  completing  his  inchoate  title  to 
said  land.  It  is  not  shown  that  he  ever  had  the  least  desire  to 
become  a  citizen  of  the  United  States,  or  to  sell  his  said  land, 
or  to  be  able  to  sell  the  same.  In  1864,  when  he  died,  he  left 
a  widow  (said  Mary  Beaubien  Riley)  and  two  minor  children, 
both  girls,  and  daughters  of  himself  and  said  Mary.  Said 
widow  and  children  are  still  living.  In  1865  the  widow  mar- 
ried David  Bostick,  a  white  man,  a  citizen  of  the  United  States, 
and  a  resident  of  Kansas.  By  the  provisions  of  the  Pottawa- 
tomie treaty  of  1866,  the  provisions  of  the  third  article  of  the 
treaty  of  1861  were  "extended  to  all  adult  persons  of  said  tribe 
without  distinction  of  sex,  whether  such  persons  are  or  shall 
be  beads  of  fiimilies  or  otherwise,  in  the  same  manner,  to 
the  same  extent,  and  upon  the  same  terms,  conditions,  and 
stipulations  as  are  contained  in  said  third  article  of  said  treaty 
^th  reference  to  ^ males  and  heads  of  families/'*  (14  U.  S. 
Stat,  at  Large,  768.)    On  July  27ih  1867,  said  David  and  Mary 
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Bostick  executed  a  general  warranty  deed  for  an  undivided- 
half  of  said  land  to  ThomaB  J.  Lazzelle  and  Julia  Lazzelle  his 
•wife,  Julia  being  a  half-breed  Pottawatomie  Indian  woman; 
and  on  the  same  day  the  Lazzelles  executed  the  same  kind  of 
a  deed  for  the  same  land  to  said  John  J.  and  Emily  L.  Oliver, 
the  plaintiffs  in  error,  defendants  below.  Article  6  of  the  Pot- 
tawatomie trealy  of  1867,  which  took  effect  in  August  1868, 
provides,  that — 

"The  provisions  of  article  third  of  the  treaty  of  April  19th 
1862,  relative  to  Pottawatomies  who  desire  to  become  citizens, 
shall  continue  in  force,  with  the  additional  provision  that,  be- 
fore patents  shall  issue  to  such  persons,  a  certificate  shaU  be 
necessary  from  the  agent  and  business  committee  that  the  ap- 
plicant is  competent  to  manage  his  own  affairs;  *  *  *  and 
where  any  member  of  the  tribe  shall  become  a  citizen  under 
the  provisions  of  the  said  treaty  of  1862,  the  femilies  of  said 
parties  shall  also  be  considered  as  citizens,  and  the  head  of 
the  family  shall  be  entitled  to  patents;  *  *  *  and  women 
who  are  also  heads  of  families,  and  single  women  of  adult  age, 
may  become  citizens  in  the  same  manner  as  males."  (16  U.  S. 
Stat  at  Large,  533.) 

The  said  treaty  of  April  19th  1862,  is  the  treaty  that  we 
have  denominated  the  treaty  of  1861.  It  was  concluded  No- 
vember 15th  1861;  consented  to,  with  amendments,  by  the 
senate,  April  15th  1862;  again  consented  to  by  the  Indians 
April  17th  1862,  and  affirmed  and  proclaimed  by  the  presi- 
dent April  19th  1862.  Article  8  of  the  treaty  of  1867,  which 
took  efiect  in  August  1868,  provides  that — 

"  Where  allottees  under  the  treaty  of  1861  shall  have  died, 
or  shall  hereafter  decease,  such  allottees'  shall  be  regarded,  for 
the  purpose  of  a  careful  and  just  settlement  of  their  estates, 
as  citizens  of  the  United  States,  and  of  the  state  of  Kansas; 
and  it  shall  be  competent  for  the  proper  courts  to  take  charge 
of  the  settlement  of  their  estates  under  all  the  forms  and  in 
accordance  with  the  laws  of  the  state,  as  in  the  case  of  other 
citizens  deceased;  and  in  cases  where  there  are  children  of 
allottees,  left  orphans,  guardians  for  such  orphans  may  be  ap- 
pointed by  the  probate  court  of  the  county  in  which  such  or- 
phans may  reside,  and  such  guardians  shall  ^ve  bonds,  to  be 
approved  by  the  said  court,  for  the  proper  care  of  the  person 
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and  estate  of  such  orphanB,  as  provided  by  law."  (16  U.  S» 
Stat  at  Large,  586.) 

The  said  treaty  of  1861  is  the  same  as  the  said  treaty  of 
April  19th  1862.  (See  above  explanation.)  On  October  27th 
1868,  said  David  and  Mary  Bostick  executed  a  general  .war- 
ranty deed  for  the  undivided-half  of  said  land  to  said  John  J. 
and  Emily  L.  Oliver;  and  on  April  10th  1869,  the  said  Olivers 
took  possession  of  said  land,  have  continued  to  occupy  the 
same  ever  since,  and  have  made  improvements  thereon  worth 
from  $1,250  to  $1,500,  On  the  16th  of  May  1870,  the  United 
States  issued  a  patent  for  said  land  to  the  allottee,  John  Biley, 
and  his  heirs.  Now  the  John  Biley  to  whom  this  land  was 
allotted  had  been  dead  for  more  than  five  and  a  half  years 
when  this  patent  was  issued.  On  February  8d  1872,  said 
David  and  Mary  Bostick  executed  a  general  warranty  deed  for 
said  land  to  Robert  Forbes,  defendant  in  error,  plaintiff  below. 
All  the  foregoing  deeds  were  duly  recorded  in  the  order  of 
their  execution. 

Did  Forbes  get  any  title  to  said  land  by  virtue  of  said  last^ 
mentioned  deed,  as  against  the  said  Olivers?  This  is  the  only 
question  in  the  case.  Now  in  order  to  determine  this  question 
in  the  affirmative,  it  is  necessary  to  hold  that  the  Bosticks  had 
00  power  to  execute  deeds  for  said  land,  or  to  bind  themselves  by 
covenants  concerning  the  land  at  the  times  when  they  executed 
said  deeds  to  the  Lazzelles  and  to  the  Olivers,  but  that  they  had 
such  power  when  they  executed  said  deed  to  Forbes.  Now 
why  had  they  such  power  in  the  latter  case,  and  no  such  power 
in  the  former  cases?  No  sufficient  reason  can  be  given;  and 
DO  reason  at  all  can  be^given  except  the  mere  issuance  of  said 
patent  Now  how  can  that  be  considered  a  sufficient  reason  ? 
We  cannot  tell.  Originally,  the  land  in  question  belonged  to 
John  Riley;  but  he  had  no  power  to  sell  or  to  incumber  the 
land,  except  in  a  certain  manner,  and  except  upon  certain 
terms  and  conditions.  He  died,  and  it  descended  to  his  heirs, 
one-half  to  his  widow,  and^the  other  half  to  his  two  children. 
Kow  if  the  restrictions  upon  the  sale  of  said  land  were  merely 
personal  to  John  Riley,  then  of  course  his  widow  after  his  death 


Digitized  by 


Google 


128  SUPREME  COURT  OF  KANSAS. 

Oliver  t.  Forbes. 

could  sell  and  convey  her  interest  in  the  land,  and  in  that  case, 
the  deed  she  and  her  husband  David  Bostick  executed  to  the 
Lazzelles  would  be  considered  good  and  valid.  But  suppose 
that  said  restrictions  were  not  merely  personal  to  John  Riley, 
but  .that  they  followed  the  land  to  his  heirs,  to  his  widow  and 
children:  then,  if,  by  a  legal  fiction,  under  article  8  of  the 
treaty  of  1867,  John  Riley  because  of  his  death  was  td  be  con- 
sidered as  a  citizen  of  the  United  States,  and  his  estate  as  that 
of  a  citizen,  and  if,  by  a  like  legal  fiction,  under  article  6  of 
the  same  treaty,  his  family,  his  wife  and  children,  were  to  be 
considered  as  citizens,  then  the  deed  executed  in  1868  by  his 
widow,  Mary  Bostick,  to  the  Olivers,  must  be  considered  as 
valid  and  binding.  But  suppose  that  the  said  widow,  the  said 
Mary  Bostick,  is  not  to  be  considered  as  having  become  a  citi- 
zen by  virtue  of  the  death  of  Riley,  and  the  provisions  of  said 
treaty  of  1867,  and  that  the  restrictions  upon  the  sale  of  said 
land  were  still  in  force  when  she  and  her  husband  executed 
sidd  deed  to  the  Olivers,  so  that  said  deed  is  void :  then  what 
has  happened  since  that  time  to  remove  said  restrictions,  and 
to  give  her  such  ample  power  to  make  a  valid  deed  for  said 
land  that  we  must  now  consider  the  deed  made  by  her  and  her 
husband  to  Forbes  as  a  good  and  valid  deed  ?  We  know  of 
nothing.  She  has  never  made  any  application  to  become  a 
citizen  of  the  United  States,  or  to  have  any  said  restrictions 
removed.  She  has  never  made  the  necessary  proo&,  nor  ob- 
tained the  necessary  certificates,  nor  taken  the  necessary  oath| 
for  any  such  purpose.  Then  how  could  she  make  a  valid  deed 
in  1872,  if  she  could  not  have  done  so  in  1868?  The  only  an- 
swer  that  can  be  given  is,  that  said  patent  was  issued  in  1870. 
Said  patent  recites  that  "John  Riley"  was  the  allottee  for  said 
land,  and  then  it  grants  the  land  to  John  Riley  and  to  his 
heirs,  "to  have  and  to  hold"  the  same  "to  said  John  Riley  and 
to  his  heirs  and  assigns  forever."  Now,  how  can  this  patent 
give  to  Mary  Bostick  the  power  to  convey  said  land?  It  does 
not  purport  to  give  her  any  such  power.  It  does  not  purport 
to  make  her  a  citizen.  It  is  not  issued  to  her  by  name.  In- 
deed, her  name  is  not  mentioned  in  the  patent  at  all.     And 
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while  she  must  take  as  an  heir  of  JoLd  Bilej,  if  she  takes 
anything  ander  the  patent,  yet  she  is  not  designated  in  the 
patent  as  an  heir.  The  word  '^  heirs,"  as  used  in  a  conveyance, 
is  not  a  word  of  purchase,  but  is  merely  a  word  qualifying  the 
title  of  the  grantee  mentioned  in  the  conveyance.  {Hunter  v. 
RWson,  12  Cal.  363.)  We  should  judge  from  recitals  in  said 
patent  that  it  was  issued  because  of  the  following  provisions 
of  said  treaty  of  1867,  to-wit:  "  Where  allottees  under  the 
treaty  of  1861  shall  have  died  or  shall  hereafter  decease,  such 
allottees  shall  be  regarded,  for  the  purposes  of  a  careful  and 
just  settlement  of  their  estates,  as  citizens  of  the  United  States, 
and  of  the  state  of  Kansas.''  (15  U.  S.  Stat,  at  Large,  536, 
art  8.)  "And  where  any  member  of  the  tribe  shall  become 
a  citizen  under  the  provisions  of  the  said  treaty  of  1862  [1861] 
the  families  of  said  parties  shall  also  be  considered  as  citizens." 
(15  IT.  S.  Stat  at  Large,  533,  art.  6.)  And  these  provisions  of 
said  treaty  were  probably  taken  in  connection  with  the  act  of 
congress  of  May  20th  1836,  entitled  "An  act  to  give  effect  to 
patents  for  public  lands  issued  in  the  names  of  deceased  per* 
sons."    Said  act  reads  as  follows: 

"-Be  it  enactedy  That  in  'all  cases  where  patents  for  public 
lands  have  been  or  may  hereafter  be  issued,  in  pursuance  of 
any  law  of  the  United  States,  to  a  person  who  had  died,  or 
who  shall  hereafter  die,  before  the  date  of  such  patent,  the 
title  to  the  land  designated  therein  shall  inure  to  and  become 
vested  in  the  heirs,  devisees,  or  assigns  of  such  deceased  pat- 
entee, as  if  the  patent  had  been  issued  to  the  deceased  person 
during  life."  (5  XJ.  S.  Stat,  at  Large,  81.) 

Now  whether  this  patent  is  valid  or  invalid,  we  hardly  think 
it  is  necessary  to  determine;  for  we  think  we  should  reach  the 
eame  final  conclusion  in  either  ca«e.  (With  respect  to  patents 
issued  after  the  death  of  the  patentee,  see  Gait  v,  Galloway^ 
4  Peters,  333;  McDonald's  Heirs  v.  SmaUey^  6  Peters,  261;  Gair 
lowojf  V,  Ihilq/y  12  Peters,  264;  Landes  v.  Brant,  10  How.  348; 
Price  V.  Johnston,  1  Ohio  St  390.)  K  the  patent  is  valid,  it  is 
80  merely  because  it  is  in  confirmation  of  preexisting  rights, 
and  not  because  it  created  any  new  rights.  And  every  right 
existing  at  the  time  it  was  issued,  existed  at  the  time  and 
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before  Mary  Bostick  and  her  husband  executed  said  deed  to 
the  Olivers.  Prom  the  time  she  executed  said  deed  to  the 
Olivers  until  said  patent  was  issued,  nothing  transpired  to 
give  her  any  greater  rights,  powers,  or  privileges  than  she  pre- 
viously possessed.  If  said  patent  was  rightfully  and  legally 
issued,  then  it  should  have  been  issued  at  the  latest  as  early  as 
August  1868,  at  the  time  when  the  treaty  of  1867  took  effect, 
which  was  before  Mary  Bostick  executed  said  deed  to  the 
Olivers;  and  it  is  a  general  rule  of  law,  that  when  a  patent  is 
issued  it  relates  back  to  the  earliest  moment  when  it  ought  to 
have  been  issued.  It  must  also  be  remembered  that  the  said 
deed  to  the  Olivers  was  a  general  warranty  deed.  Now,  John 
Riley  in  his  lifetime  had  the  equitable  title  to  said  land:  and 
his  certificate  of  allottment  was  sufficient  evidence  thereof. 
When  he  died,  his  wife  and  children  succeeded  to  his  rights  by 
inheritance,  and  not  by  purchase.  But  we  do  not  see  that  it 
would  make  any  material  difference,  so  far  as  this  case  is  con- 
cerned, whether  we  should  consider  that  they  succeeded  to  his 
rights  by  purchase  or  by  inheritance.  In  either  case,  his 
widow  was  either  restricted  in  the  sale  of  said  land;  or  she 
was  not  so  restricted.  If  she  was  restricted,  then  her  deed 
to  Forbes  was  void.  But  if  she  was  not  restricted,  then  either 
her  deed  to  the  Lazzelles,  or  her  deed  to  the  Olivers,  was 
valid,  and  in  either  case  Forbes  by  bis  subsequent  deed  would 
get  no  title.  In  any  case,  therefore,  the  plaintiff  Forbes  must 
be  defeated.  If  Mary  Bostick  was  at  any  time  free  from  all 
restrictions  in  the  sale  of  said  land,  it  was  either  because  the 
restrictions  imposed  by  the  treaty  of  1861  were  merely  per- 
sonal to  their  original  allottees,  or  because  such  restrictions 
were  in  the  present  case  removed  by  the  death  of  the  allottee 
and  by  the  provisions  of  the  treaty  of  1867.  Nothing  else  ever 
transpired  to  remove  them.  We  suppose  that  it  will  not  be 
claimed  that  the  patent  changed  the  status  or  condition  of 
John  Riley,  for  he  had  been  dead  for  several  years  before  it 
was  issued.  And  we  hardly  suppose  it  can  be  claimed  that  it 
changed  the  status  or  condition  of  his  widow,  Mary  Bostick, 


Digitized  by 


Google 


J  PLY  TERM,  1876. 131 

O'Keefv.Seip. 

for  it  does  not  purport  to  do  so,  even  indireptly ;  and  her  name 
is  not  even  mentioned  therein. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  for  a  new  triaL 

Ejkoman,  C.  J.,  concurring. 

Bkewsr,  J.y  not  sitting  in  the  case. 


Kavkie  0'£bsf  et.  al.  v.  Owbn  E.  Sxip. 

t  JuDOMBin';  Oeneral  Verdict;  Practice.  Where  all  the  issues  in  a  case  are 
presented  to  the  jury  and  the  jury  find  generally  thereon  in  favor  of  the 
plaiDtiff,  and  against  the  defendant;  and  the  court  afterward  renders  a 
judgment  in  fitvor  of  the  plaintifTand  against  the  defendant,  in  aocoid* 
ance  with  the  special  facta  aa  alleged  in  the  plaintiff's  petition,  heldf  that 
the.  judgment  is  not  erroneous,  although  such  special  facts  are  not  spe- 
cifically mentioned  in  the  verdict  of  the  jury.  {Carson  v.  Kerr,  7-268 ; 
MdWt  ».  Wecofer,  7-876;  A  A  «,  CampbeU,  16-200;  JR.  R,  v.  MaJier,  23-163; 
Partomer  «./Veet,  24-238;  JL  Jt «.  JPSfctfii^  25-188.] 

1 Several  ijaestioiis  with  respect  to  mechanics'  liens,  and  in  re- 
spect to  the  practice  in  courts,  briefly  referred  to  and  decided. 


Hrrar  from  Atchison  JXsiriet  QmrL 

Action  by  Sdp,  to  recover  from  Nannie  O^Keef  and  her 
husband  |265,  and  interest  thereon,  an  alleged  balance  due 
upon  a  contract  for  building  a  dwelling-house  upon  certain 
lots  in  Atchison  belonging  to  said  Nannie.  The  plaintiff  had 
judgment  at  the  November  Term  1874.  Defendantis  bring  the 
case  here  on  error. 

A.  S.  Everest  J  and  JST.  C  Solomon^  for  plaintiffs  in  error: 

The  petition  and  exhibits  in  the  case  at  bar  do  not  state 
&ct8  sufficient  to  constitute  a  cause  of  action  under  the  me- 
chanic's-lien  laws;  and  if  they  do  not,  advantage  thereof  may 
be  taken  by  plaintiffs  in  error  at  this  time;  Civil  Code,  §  90, 
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Gen.  Stat.  648.  The  petition  states  that  the  contract  was 
made  with  Daniel  O'Keef.  No  authority  is  alleged  for  thus 
binding  or  encumbering  the  separate  property  of  Mrs.  O'Keef 
and  the  homestead  of  plaintiffs  in  error;  13  Ohio  St.  131. 
Admitting  that  by  §9,  art.  15  of  the  state  constitution,  and 
under  §  1,  ch.  38,  Gen.  Stat,  p.  473,  that  for  the  payment  of 
obligations  contracted  for  erection  of  improvements  thereon, 
the  homestead  is  liable  therefor,  still  it  must  appear  that 
there  was  an  obligation  incurred  or  created  by  the  owner  of  the 
same.  Was  Daniel  O'Keef  a  general  or  special  agent  of  his 
wife?  We  contend  he  could  not  create  such  an  obligation 
without  distinct  and  special  written  delegation  and  author- 
ity. It  would  seem  that  one  of  the  main  objects  in  protecting 
the  homestead  from  alienation  without  the  joint  consent  of 
husband  and  wife,  is  to  guard  her  not  only  against  the  force, 
but  against  the  blandishments  of  the  husband;  not  only  against 
his  power,  but  against  her  own  weakness.  It  is  not  alleged 
that  any  note  or  memorandum  of  the  claimed  contract  was 
ever  made,  signed  by  Mrs.  O'Keef,  or  by  any  other  person 
thereunto,  by  her  lawfully  authorized.  (Statute  of  Frauds, 
§§5  and  6,  Gen.  Stat.  505.)  Ls  there  any  such  contract  set 
forth  as  would  be  binding  on  the  land  of  Mrs.  O'Keef?  13  Met. 
calf,  149;  3  Dutcher,  239.  By  §  7  of  laws  of  1872,  p.  294,  a 
person  under  contract  with  the  owner  of  any  tract  of  land, 
his  agent  or  trustee,  or  with  the  husband  or  wife  of  such 
owner,  who  has  performed  labor  or  furnished  material  for 
erecting  any  building  shall  have  a  lien  on  the  premises  for  the 
amount  due  therefor.  By  §  3  of  said  act,  any  person  claiming 
such  lien  shall  file  in  the  office  of  the  clerk  of  the  district 
court  of  the  county  in  which  the  land  is  situate,  a  statement 
setting  forth  the  amount  claimed  and  the  items  thereof,  the 
name  of  the  owner^  the  name  of  contractor,  name  of  claimant, 
and  a  description  of  the  property  subject  to  the  lien,  verified 
by  affidavit,  and  this  statement  must  be  filed  within  four  months 
after  the  completion  of  the  building.  The  clerk  of  said  court 
shall  immediately  enter  a  minute  of  the  same  in  a  book  for 
that  purpose,  to  be  called  the  "mechanic's  lien  book.'*    It  ap- 
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pears  by  exhibit  attached  to  petition  that  such  statement  was 
not  filed  within  the  time  required  by  said  §  8;  7  Abb.  Pr.  (N. 
S.)  72;  1  Cal.  188;  86  K  T.  94;  2  Wis.  73,  224;  26  Wis. 
661;  34  Mo.  160;  46  Mo.  812.  Said  statement  and  each  item 
thereof  is  on  an  account  and  claim  against  both  the  plaintiffs 
in  error,  and  contains  no  item  or  claim  for  interest  The  affi- 
davit states  that  the  contract  was  made  with  Daniel  O'Keef  as 
agmt  for  ITannie,  to  build  a  house  on  the  lot  in  question,  and 
that  she  was  the  owner.  The  petition  alleges  that  ^'said  de- 
fendants (plaintiffs  in  error)  were  to  pay  plaintiff  (defendant  in 
error)  the  sum  of  |1,266''  for  building  said  house,  and  that 
''said  {Ufendanta  have  paid  upon  said  contract  the  sum  of 
$1,000,  and  that  there  is  still  due  from  said  defendants  under 
Baid  contract  the  sum  of  $265;"  that  "plaintiff  duly  filed  no- 
tice of  lien,  specifying  the  defendants  as  the  persons  against 
whom  the  claim  was  made,  and  as  the  owners  of  said  prem- 
ises." The  statement  claimed  to  be  filed  was  not  sufficient; 
it  merely  shows  the  balance  due;  45  Mo.  673;  63  Mo.  428. 
The  petition  does  not  allege  that  the  contract  was  in  writing; 
33  N.  J.  (Law,)  202;  2  E.  D.  Smith,  662;  67  Penn.  St  453. 
If  not  averred  to  be  in  writing,  how  could  twelve  per  cent,  in- 
terest be  claimed?  The  petition  does  not  allege  that  the 
statement  claimed  to  have  been  filed  was  ^^rerified  by  affida- 
vit." This  defect  is  not  cured  by  annexing  to  the  petition  as 
an  exhibit  a  copy  of  the  statement:  24  Wis.  668.  And  the 
pretended  verification  to  said  statement  is  wholly  insufficient; 
3  E.  D.  Smith,  662.  Proceedings  to  impose  and  enforce  me- 
chanics* liens  have  no  foundation  in  common  law.  Every  fact 
essential  to  jurisdiction  should  appear  upon  the  record,  and 
want  of  such  in  petition  would  not  be  cured  by  admissions  in 
the  answer;  1  E.  D.  Smith,  661 ;  2  id.  556;  3  id.  632;  27  Mich. 
456.  The  statute  declares  the  conditions  on  which  a  lien  will 
arise,  and  the  appearance  of  those  conditions  is  indispensable 
to  an  assertion  of  a  lien.  Such  lien  is  exclusively  a  creature 
of  the  statute,  deriving  its  existence  only  from  positive  enact 
ment,  and  does  not  exist  unless  the  party  brings  himself  withii 
its  provisions  and  shows  a  substantial  compliance  with  all  ita 
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requirements:  2  G.  Greene,  (Iowa)  608;  35  N,  Y.  94;  43  CaL 
515.  There  19  no  allegation  that  the  lien  notice  was  ever  en- 
tered by  the  clerk  of  the  court  in  the  *' mechanic's  lien  book;*' 
and  if  entered  elsewhere  it  would  be  a  nullity;  39  Ind.  201. 
This  is  necessary  to  allege  and  prove:  21  Ark.  186. 

The  court  erred  in  setting  said  case  for  trial  at  the  time  it 
was  s.et  and  under  the  circumstances  disclosed  by  the  record. 
The  law  provides  that  the  clerk  shall  make  out  a  trial  docket 
at  least  twelve  days  before  the  first  day  of  each  term,  and 
actions  shall  be  set  for  particular  days:  Laws  of  1870,  §8, 
ch.*  87.  If  this  had  been  done  no  injustice  would  have  in- 
curred. The  clerk  and  not  the  court  should  set  the  cases 
before  the  term.  It  was  also  error  to  impannel  the  jury,  and 
proceed  with  the  trial,  under  the  circumstances  disclosed  by 
the  record. 

The  court  erred  in  not  permitting  the  attorney  for  the 
plaintiff  in  error  to  present  and  argue  the  case  to  the  jury. 
The  court  evidently  must  have  considered  the  trial  as  a  judg- 
ment by  default;  but  this  was  error.  Answer  had  been  filed 
and  never  withdrawn.  Evidently  the  attorney  for  plaintiff  in 
error  had  the  right  to  address  the  jury  upon  the  sufficiency 
and  weight  of  evidence,  the  question  of  damages  and  all  the 
matters  and  issues  involved  in  the  case.  It  is  not  the  policy 
of  our  law  to  exclude  a  party  from  a  hearing,  especially  in 
cases  where  a  party  has  a  right  to  trial  by  jury  on  (my  question. 
Can  a  court  arbitrarily  thus  trammel  a  constitutional  right? 
If  in  the  case  at  bar,  then  in  any  case.  It  would  seem  that 
this  right  was  recognized  by  subdivision  6  of  §  1,  ch.  162  of 
laws  1872,  page  329;  25  Ga.  85;  2  Gra.  &  Wat  TSew  Trials, 
ch.  9;  2  Bibb,  (Ky.)  76;  11  Penn.  St  899. 

The  court  erred  in  directing  the  jury  to  find  a  verdict 
against  plaintiffs  in  error  for  the  sum  of  |299.60,  and  in  di- 
recting one  of  the  jurors  to  sign  a  prepared  verdict  as  foreman. 
The  answer  of  defendants  stating  that  plaintiff  had  no  lien  on 
the  premises,  tendered  an  issue  of  fact  requiring  proof  that 
notice  of  lien  was  made  and  filed  within  the  time  allowed. 
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Said  verdict  and  said  judgment  are  inconeistent,  not  sus- 
tained by  evidence,  and  contrary  to  law.  There  was  no  proof 
that  any  statenaent  of  the  lien  was  ever  made  or  filed  within 
the  time  provided  by  law;  1  Daly  (JSF.  Y.)  61;  no  proof  that 
the  clerk  ever  entered  a  minute  of  the  statement  in  the  '*me- 
chiEinic's  lien  book;"  21  Ark.  186. 

We  contend  that  the  facts  and  circumstances  disclosed  in 
the  record  established  a  case  of  excusable  neglect;  29  Wis. 
688;  18  Wis.  482;  16  Wis.  855;  19  Wis.  288;  41  OaL  626; 
81  Iowa,  284,  481.  Does  not  the  record  disclose  such  **  acci- 
dent or  surprise,  which  ordinary  prudence  could  not  have 
guarded  against?*' 

The  court  erred  in  ordering  and  directing  the  clerk  to  enter 
any  such  judgment  as  the  one  disclosed  by  the  record  herein 
The  verdict  as  prepared  and  directed  by  the  court  was  a  gen' 
eral  one  for  the  sum  of  |29i).60  against  both  of  the  plaintiflb 
in  error;  and  by  what  rule  of  law  or  theory  of  judicial  surgery 
ike  court  dissected  or  separated  the  same,  and  directed  such  a 
judgment,  we  are  at  a  loss  to  comprehend.    We  have  searched 
in  vain  for  precedent,  and  can  but  say  that  the  judgment  is  un- 
warranted, without  precedent,  and  could  not  have  possibly 
been  entered  npon  a  general  verdict    How  the  cotart  found, 
and  not  ihejvfy,  the  issuable  facts  in  the  case  at  bar,  is  to  us  a 
matter  of  legal  curiosity.     The  courts  and  not  the  jury,  finding 
tiiat  ^^  The  proper  proceedings  were  had  to  obtain  the  benefit 
of  the  mechanic's  lien  on  the  premises;''  that  the  amount  of 
the  same  was  |288;  then  subtracting  this  amount  from  the 
general  verdict,  calling  the  remainder  extra  work  without  any 
lien — severing  the  vital  parts  and  still  leaving  life  I    It  was  ir- 
regular for  the  trial  judge  to  find  additional  facts  upon  which, 
together  with  the  general  verdict  of  the  jury,  such  a  judgment 
could  have  been  entered:  68  N.  Y.  469. 

How  could  the  court  below  tell  how  much  of  the  general 
verdict  was  a  Uen,  and  how  much  was  Qot?    1  Cal.  188, 186. 
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The  opinion  of  the  court  was  delivered  hy 

Valbntinb,  J.:  The  plaintiffs  in  error  make  the  following 
statement  of  the  case,  to-,wit: 

*^Owen  E.  Seip,  defendant  in  error,  brought  this  action 
against  the  plaintiffs  in  error  jointly y  alleging  in  his  petition 
that  he  entered  into  a  contract  on  August  Ist  1878  with  said 
Daniel  O'Keef  as  agent  of  said  Nannie  to  furnish  materials 
and  construct  a  building  for  her  on  a  certain  lot  in  the  city  of 
Atchidon,  for  which  plamtiffs  in. error  were  to  pay  defendant 
in  error  the  sum  of  $1,265  upon  completion  of  the  same;  that 
said  building  was  completed  on  November  16th  1878;  that 
there  has  been  paid  to  defendant  in  error  thereon  the  sum  of 
$1,000,  and  there  is  due  the  sum  of  $265,  with  interest  thereon 
from  said  November  16th  1878,  at  twelve  per  centum  per  an- 
num; also  describing  the  premises  upon  which  said  building 
was  erected;  and  alleging  that,  at  the  time  the  contract  was  en- 
tered into  and  the  building  constructed  and  notice  of  lien 
filed,  the  premises  were  the  property  of  said  Nannie,  and  were 
occupied  Dy  plaintife  in  error  as  a  homestead;  that  on  18th 
March  1874,  said  Seip  filed  with  the  clerk  of  the  district  court 
a  notice  of  a  lien  on  said  premises  for  the  said  indebtedness, 
spedfying  plaintiffs  in  error  as  the  persons  against  whom  the 
claim  was  made,  and  that  they  were  the  owners  of  said  prem- 
ises. A  copy  of  the  notice  of  lien  was  attached  to  the  petition 
as  a  part  thereof.  And  as  another  cause  of  action,  there  is  a 
claim  In  the  petition  for  extra  work  and  material  made  against 
plaintiffs  in  error  to  the  amount  of  $15,  which  it  is  alleged 
they  promised  to  pay;  but  this  amount,  it  is  alleged,  was  by 
neglect  of  Seip  not  included  in  his  notice  of  lien.  In  the  pe- 
tition, judgment  is  prayed  against  both  of  plaintiffs  in  error 
for  $280,  with  interest  thereon  at  txoelve  per  centum  per  annum 
from  November  16th  1873,  and  that  the  sum  of  $265  be  de- 
clared a  first  lien  on  said  premises,  and  that  the  same  be  sold  to 
pay  said  lien  and  costs  of  action.  To  this  petition  answer  was 
filed,  stating  in  substance  that  the  building  was  not  completed 
within  the  time  nor  according  to  contract,  and  was  not  com- 
pleted at  the  date  of  answer,  and  was  not  completed  on  No- 
vember 16th  1878 :  that  by  the  terms  of  the  contract  the  price 
agreed  upon  for  the  construction  of  the  building  was  $1,250; 
the  building  was  to  be  completed  according  to  certain  plans 
and  specifications,  and  to  the  satisfaction  of  the  architect,  and 
was  to  be  completed  within  sixty  days  from  August  1st  1878; 
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the  pajmentB  were  to  be  |500  in  advance,  $500  imon  the  comr 
pletion  of  the  work,  and  ?250  in  eight  months  after  the  huild- 
in£f  was  completed;  that  the  first  sum  was  paid  in  advance  by 
said  Nannie  O'Keef,  and  that  at  the  request  of  said  Seip  she 
also  paid  the  further  sum  of  $&27  before  the  completion  of  the 
building.  The  answer  denies  the  claim  for  extra  work,  and 
also  denies  all  indebtedness  to  Seip,  and  claims  damages  by 
reason  of  non-compliance  with  the  terms  of  the  building  con- 
tract, in  the  sum  of  |300.  The  answer  prays  that  the  pre- 
tended lien  be  declared  of  no  force  or  effeet,  and  as  utterly 
void,  and  for  judgment  for  interest  on  money  paid  before  due, 
and  for  damages.  To  this  answer  a  reply  was  filed^  in  efiect  a 
general  denial  of  the  ansv^^r. 

''The  case  was  at  issue,  and  upon  the  trial-docket  at  No- 
vember term  1874,  of  said  district  court;  but  up  to  December 
Isthad  not  been  called  or  set  for  trial  for  any  particular  day; 
but  about  4  o'clock  p.  m.  of  said  last-named  day,  the  case  was 
peremptorily  set  for  trial  December  3d,  at  nine  o'clock  A.  H • 
Before  this  time  the  court  had  been  for  some  two  weeks  con- 
tinaally  engaged  in  one  case;  and  the  court  had  announced 
publicly  to  the  bar,  and  to  suitors  generally,  at  different  times, 
that  the  next  case  to  be  called  and  tried  a^r  the  one  on  trial 
would  be  an  important  criminal  case  which  had  before  bee^ 
tried  in  this  court,  and  occupied  about  two  weeks'  time.  This 
criminal  case  was  by  consent  continued,  and  the  case  at  bar 
was  then  called  and  set  for  trial  by  the  eowrt  On  the  morning 
of  December  8d,  when  the  case  at  bar  was  called  for  trial,  the 
attorney  for  plaintiffi  in  error  stated  to  the  court  that  he  was 
unable  to  go  to  trial,  and  that  plaintiffs  in  error  were  unable 
to  present  their  defense,  owing  to  the  fact  that  said  case  was 
set  in  their  absence,  and  that  they  were  then  out  of  the  county 
and  state :  that  said  attorney,  on  first  receiving  notice  that  the 
case  at  bar  was  set  for  trial  had  filed  pi*ecipe  for  witness  in 
their  behalf;  that  subposnas  had  been  issued,  but  not  returned 
served,  although  placed  in  the  hands  of  the  proper  officers  for 
service;  that  said  attorney  had  telegraphed  to  his  clients,  who 
were  in  St.  Joseph,  Mo.,  but  no  reply  had  been  received  up  to 
sach  time;  that  witnesses  for  his  clients  had  not  appeared, 
and  said  attorney  requested  a  short  delay;  but  the  court  called 
said  case  and  immediately  impanneled  a  jury,  and  then  waited 
about  two  hours.  Seip  introduced  his  testimony,  which  con- 
sisted in  producing  himself  as  a  witness,  and  one  Henry  Luth. 
All  the  evidence  is  contained  in  the  record.  After  the  evidenee 
\rnA  closedy  said  attorney  again  stated  to  the  court  that  his 
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clients  had  not  yet  arrived^  but  were  expected;  thftt  the  process 
which  had  been  issued  for  their  witnesses  had  not  yet  been 
returned,  nor  bad  such  witnesses  been  in  court,  but  were  ex- 
pected.    The  ease  was  held  open  about  tvfo  hours. 

**'  When  the  said  attorney  got  up  to  present  and  argue  the 
case  to  the  jury,  the  court  stated  that  no  argun^ent  loas  neces- 
sarj/y  and  refused  to  permit  any  argument  whatever,  b\it  with- 
out any  argument  the  court  directed  the  jury  to  find  a  verdict 
in  favor  of  the  plaintiff  (Seip)  against  both  defendants  for  the 
sum  of  $299.60,  and  directed  the  attorney  for  Seip  to  prepare 
a  verdict  to  be  signed  by  one  of  the  jury,  which  was  then 
written  out  by  said  attorney.     Said  verdict  is  in  the  record. 
The  court  then  handed  the  same  to  one  of  said  jurv,  and  di- 
rected him  to  sign  the  same  as  foreman,  which  was  done  with- 
out the  jury  retiring.     This  verdict  was  signed  and  received 
by  the  court,  and  forms  the  basis  of  the  judgment  rendered 
herein.     A  motion  for  new  trial  was  filed,  and  supported  by 
affidavits.     The  affidavit  of  D.  C.  0'£eef  showed,  that  at  the 
time  the  case  at  bar  was  set  for  trial  he  was  in  the  city  of  St 
Joseph,  Mo.,  where  he  had  been  called  on  urgent  and  impor- 
tant business;  that  the  day  he  started  away  it  was  announced 
by  the  court  that  the  case  of  The  State  of  Kansas  v.  Smith 
would  be  tried,  and  he  was  informed  by  his  attorney  and  the 
attorneys  in  said  criminal  case  that  the  Smith  case  would  cer- 
tainly be  tried,  and  would  follow  the  case  then  on  trial,  and 
that  the  said  criminal  case  would  take  at  least  one  week  in  the 
trial  thereof;  that  on  these  statements  he  left  for  St  Joseph^ 
and  was  not  in  Atchison  when  the  case  at  bar  was  set  for  trial; 
that  he  did  not  receive  the  telegram  sent  by  his  attorney;  and 
he  stated  that  there  was  a  good  and  valid  defense  to  whole  of 
the  said  claim ;  that  the  affiant  never  incurred  any  obligation 
with  said  defendant  in  error.     The  affidavit  of  Nannie  O'Keef, 
stated  in  substance,  that  she  never  held  any  conversation  with 
Seip,  (since  he  stopped  work  on  the  building  in  question)  with 
regard  to  the  contract,  nor  did  she  at  any  time  acknowledge 
that  she  was  indebted  to  him,  and  was  never  notified  by  him 
that  the  building  was  claimed  to  be  finished  until  July  15th 
1874;  that  Seip  abandoned  the  contract  about  October  15th 
1873;  that  after  July  15th  1874,  he  did  some  work  on  the  con- 
tract; that  she  never  received  said  building  as  finished,  and 
same  has  never  been  finished.    The  affidavit  of  Seip  was  also 
filed  in  opposition  to  the  motion  for  new  trial.     The  counter 
affidavit  of  D.  0.  O'Keef  was  also  filed,  stating  in  substance 
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that  he  was  not  in  the  court-room  when  the  case  at  bar  .was 
Bet  for  trial,  but  was  in  St.  Joseph,  Mo. ;  that  he  never  at  any 
time  told  defendant  in  error  that  he  would  consent  to  have  the 
Bame  taken  up  and  tried  on  the  day  the  same  was  tried,  and 
denying  particularly  the  affidavit  of  defendant  in  error;'  also 
showing  that  his  absence  was  unavoidable. 

"The  motion  for  new  trial  was  presented,  and  all  of  said 
affidavits  read  and  used  on  the  hearing  thereof.  The  court 
OTerruled  the  motion  for  a  new  trial,  and  ordered  judgment  to 
be  entered  in  favor  of  Seip,  and  directed  the  clerk  of  said 
court  to  enter  in  the  record  of  said  court,  following  the  entry 
of  said  verdict,  a  statement  of  finding — 

"That  the  conrt  farther  finds  that  the  proper  proceedings  were  hsA  to 
obtain  ^e  benefit  of  the  mechanic's-lien  law  for  the  amount  due  under  the 
eontract  sued  on,  and  that  the  same  was  secured  by  a  mechanic's  lien  on 
aid  lot  14  in  block  93.  •  *  ♦ 

"Therenpon  it  is  considered  and  adjudged  by  the  court  here,  that  the 
plaintiff  Owen  E.  Seip,  have  and  recover  of  and  from  the  said  Nannie 
O'Eeef  as  well  the  said  sum  of  $283.50,  and  that  the  said  lot  14,  block  93, 
Old  Atchison,  in  the  county  of  Atchison,  stand  charged  with  the  payment, 
IB  also  his  costB,  and  that  he  have  execution  hereof. 

"And  the  coort  further  ^ndB  that  included  in  the  amount  (bund  by  the 
jury,  to-wit,  $299.60,  there  is  the  sum  of  |15  taken  in  consideration  by  said 
jury  that  was  for  extra  work  and  materials  furnished  by  said  plaintiff  to 
aaia  defendants,  which  was  not  in  said  contract,  and  on  which  no  mechanic's 
fien  vested.  It  is  therefore  considered  and  adjudged  by  the  court  here,  that 
the  said  plaintiff  have  and  recover  of  and  from  the  defendant  Nannie 
O'Keef.as  well  the  said  sum  of  $15  so  as  aforesaid  found  due,  and  deducted 
from  the  sum  total  of  the  verdict  of  the  jury,  and  that  he  have  hereby 
execution  for  the  same. 

''And  the  court  further  finds  that  this  action  is  founded  on  a  contract 
ibr  the  building  of  a  certain  brick  dwelling-house  situate  on  lot  14,  in  block 
9S  in  the  city  and  county  of  Atchison,  state  of  Kansas,  and  that  the  amount 
due  to  plaintifib  from  said  defendants  for  the  erection  of  said  building  is  the 
ram  oi  1283.50,  and  the  same  is  secured  by  mechanic's  lien."  [  Here  fol- 
lows an  order,  that  if  said  sum  of  $28 1.50  remain  unpaid  for  sixty  days,  an 
order  issue  for  the  sale  of  said  premises.]  ''And  it  is  further  oraered  and 
decreed  that  all  equity  of  redemption  of  the  said  Nannie  O'Keef  and  Daniel 
O'Reef;  all  right  of  dower  of  the  said  Nannie  O'Keef  of,  in  and  to  the  afore- 
Baid  premises  be  and  the  same  is  hereby  forever  barred  and  foreclosed  Arom 
uid  after  said  sale." 

The  foregoing  is  taken  IVom  the  brief  of  counsel  for  plain- 
tiff in  error.  All  the  issuea  in  this  case  seem  to  have  been 
submitted  to  the  jury;  and  the  jury  seem  to  have  found  gen- 
erally upon  all  such  issues,  in  favor  of  the  plaintiff  below,  and 
against  the  defendants  below.  Their  verdict^ is  as  follows: 
'^We  the  jury  duly  impanneled,  tried,  and  sworn  in  the  above 
entitled  cause,  do,  upon  our  oaths,  find  the  issues  for  the  plain- 
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tiff,. and  assess  his  damages  at  two  hundred  and  ninety-nine 
and  66-100  dollars."  This  |299.66  is  evidently  the  1265.00 
claimed  by  the  plaintiff  for  labor  and  material  under  the  con- 
tract, the  115.00  claimed  for  extra  work  and  material,  and 
$19.66  interest  on  said  sums,  at  seven  per  cent,  per  annum  for 
one  year  and  a  few  days;  for  this  is  just  what  the  plaintiff  was 
entitled  to  recover  under  his  petition  if  all  the  allegalions 
thereof  were  true.  Upon  the  foregoing  verdict  it  was  compe- 
tent for  the  court  below  to  render  whatever  judgment  the  peti- 
tion would  sustain.  And  we  think  the  petition  will  sustain 
just  such  a  judgment  as  was  actually  rendered*  Where  the 
jury  by  their  general  verdict  find  everything  in  favor  of  the 
plaintiff,  and  neither  party  has  asked  that  they  shall  make  any 
special  findings,  the  court  may  properly  render  judgment  on 
tfa6  verdict,  in  accordance  with  the  special  facts  as  alleged  in 
the  plaintiff's  petition,  although  such  special  facts  are  not 
specifically  mentioned  in  the  verdict. 

That  the  petition  would  sustain  a  personal  judgment  in  favor 
of  the  plaintift*  below  and  against  Nannie  O'Eeef  for  the 
amount  found  by  the  jury,  we  think  there  is  no  room  to  ques- 
tion.  Whether  it  would  sustain  a  personal  judgment  in  fevor 
of  the  plaintiff  below  and  against  Daniel  C.  O'Keef  for  any 
amount,  we  need  not  determine,  for  no  such  judgment  was 
rendered.  Whether  it  will  sustain  the  judgment  for  the  sale 
of  the  house  and  lot,  and  for  applying  the  proceeds  thereof  in 
payment  of  the  money  judgment,  is  perhaps  the  only  question 
that  we  need  to  consider  in  this  connection.  The  determina- 
tion of  this  question  depends  wholly  upon  the  sufficiency  of 
the  allegations  of  the  petition  concerning  the  mechanic's  lien. 
The  petition  shows  that  the  house  was  built  upon  contract  with 
Daniel  0.  O'Keef,  as  agent  for  Nannie  O'Keef,  who  owned  the 
lot  upon  which  the  house  was  built;  that  the  plaintiff  was  to 
receive  for  building  said  house  $1,265;  that  he  did  receive 
$1,000  of  that  ^mount;  that  the  balance  thereof,  to-wit,  $265, 
became  due  November  16th  1873,  and  still  remains  due  and 
uflfcpaid;  that  the  house  was.  completed  November  16th  1873, 
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ftod  that  the  notice  of  Uen  was  duly  filed  March  13th  1874. 
The  notice  of  lien  shows  substantially  the  same  things,  except, 
that  while  the  notice  (or  rather  the  statement)  was  sworn  to 
before  the  clerk  of  the  district  court  on  March  13th  1874,  the 
same  appears  from  the  copy  brought  to  this  conrt,  to  have  been 
filed  widi  the  clerk  on  March  18th  1874.  The  objections  made 
to  the  allegations  of  the  petition  concerning  the  lien,  we  think 
are  not  sufficient;  and  being  made  for  the  first  time  in  this 
court  we  think  they  are  wholly  insufficient  to  authorize  a  re- 
versal of  the  judgment  ' 

In  answer  to  the  various  objections  made  by  plaintiff  in  error, 
and  the  various  questions  raised  by  them,  we  would  reply 
briefly  as  follows:  Whatever  is  done  by  an  agent  is  done  by 
tiie  principal.  It  was  not  necessary  that  the  contract  should 
have  been  made  in  writing.  ^^The  items"  of  the  plaintiff's 
claim  are  set  forth  both  in  the  petition,  and  in  the  notice  of 
licD,  ^^as  nearly  as  practicable."  Interest  is  daimed  both  in 
the  petition  and  in  the  notice  of  Uen.  The  petition  does  state 
that  said  notice  ^'  was  duly  verified/'  and  the  notice  itself  shows 
that  it  was,  even  if  the  clerk  had  failed  (without  the  fault  of 
the  party  filing  the  notice  of  lien)  to  "  enter  a  minute  of  the 
8ame"  in  the  **  mechanic's  lien  book."  Such  failure  would  not 
invalidate  the  lien  as  between  the  original  parties.  But  still 
we  do  not  think  that  this  question  is  properly  in  the  case.  The 
plaintiff  alleged  the  due  filing  of  the  notice  of  lien;  the  defend- 
ants did  not  deny  the  same,  but,  on  the  contrary,  substantially 
bj  the  statements  in  their  answer  admitted  the  same.  The 
verdict  of  the  jury  was  substantially  the  only  verdict  that  they 
could  have  rendered  under  the  pleadings  and  the  evidence. 
They  might  have  made  special  findings  upon  particular  issues, 
but  still  their  verdict  would  and  should  have  been  substantially 
the  same  as  it  was.  There  was  therefore  no  substantial  error 
in  the  court  instructing  the  jury  to  find  as  it  did.  No  argu- 
ment of  counsel  could  or  should  have  changed  the  verdict  in 
any  substantial  particular.  The  evidence  was  all  in  favor  of 
the  plaintiff,  and  was  amply  sufficient  to  prove  every  allegation 
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of  He  petition  put  in  issue  by  the  answer.  And  therefore  we 
do  not  think  that  the  court  erred  in  refusing  to  allow  anj 
argument  to  be  made  to  the  jury.  The  matter  rested  in  the 
sound  discretion  of  the  court  belowj  and  we  do  not  think  that 
the  court  abused  its  discretion. 

We  do  not  think  that  the  court  erred  or  abused  its  discretion 
in  setting  the  case  for  trial.  The  substantial  portion  of  the 
judgment  was  against  Nannie  O'Keef  alone,  and  there  is  noth- 
ing to  show  why  she  was  not  amply  prepared  for  trial,  or  why 
she  could  not 'be  personally  present  at  the  trial.  And  one  of 
the  affidavits  read  on  the  motion  for  a  new  trial  states  ^^  that 
the  said  defendant  D.  0.  O'Keef  was  in  the  court-room  on  the 
forenoon  of  the  day  upon  which  this  cause  was  set  for  trial,  and 
requested  that  said  cause  be  set  at  the  time  at  which  it  was 
set"  There  was  no  personal  judgment  for  any  amount  ren- 
dered against  Daniel  C.  O'Eeef  and  he  did  not  own  the  house 
or  lot  ordered  to  be  sold. 

The  judgment  of  the  court  below  will  be  affirmed* 

All  the  Justices  concurring. 


William  Chapin  v.  Hannah  A.  Brown. 

1.  JusTiCBB  Couktb;  Change  of  Venue,  Where  a  defendant  makes  an  appli* 
cation  in  a  justice's  court  for  a  diange  of  venue,  bat  does  not  pay  or  offer 
to  pay  any  costs,  and  does  not  confess  or  offer  to  confess  a  jadgment  for 
any  costs,  although  his  attention  is  called  to  the  matter  by  the  plaintiff, 
the  justice  may  rightfully  overrule  the  application. 

2.  Bill  of  Particvilan;  Party  in  Interest.  The  plaintiff's  bill  of  par- 
ticulars in  a  justice's  court  commenced  as  follows:  "Now  comes  the  said 
plaintiff  and  eUdme  ths  said  defendant  ie  indebted  to  plainHf  in  the  sum  of 
$124.30,  as  follows,  to-wit;"  and  the  bill  of  particulars  then  set  forth  a 
good  cause  of  action  in  favor  of  the  plaintiff's  son  and  against  the  de> 
fendant  for  work  and  labor ;  but  it  did  not  state  how  or  why  the  plain- 
tiff, who  is  a  woman,  was  entitled  to  her  son's  wages;  and  the  bill  of 
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pftrticnlan  was  signed  as  follows:  "  H.  A«  B.  by  T.  W.  W.  her  agent." 
No  objection  was  made  to  said  bill  of  particulars  in  the  justice's  court, 
but  the  action  was  prosecuted  and  defended  therein  as  though  the  bill  of 
partiealars  was  sufficient  in  eveiy  respect^  and  Judgment  was  rendered 
for  the  plaintiff — and  thereupon  the  defendant  took  the  case  on  petition 
in  error  to  the  district  court,  where  the  judgment  of  the  justice  was 
affirmed:  Hddf  Under  the  circumstances  of  this  case,  that  the  district 
eourt  did  not  err  in  affirming  the  judgment  of  the  Justice  of  the  peace. 
[Kaub  9.  MikhdL,  12^7;  R.R.fk  Ta^ylor,  17-669.] 


Encr  from  Orawford  District  Court. 

Bbown  recovered  a  judgment  against  Chapin  before  a  justice 
of  the  peace,  and  said  judgment  was.  affirmed  by  the  district 
eourt  at  the  September  Term  1874.  Chapin  brings  the  case 
here  on  error, 

John  T.  VosSj  for  plaintiff  in  error,  contended,  "Ist,  That 
plaintiff's  petition  was  not  signed  by  her,  nor  her  attorney; 
(Gen.  Statutes,  page  650,  §  107;)  2d,  no  cause  of  action  was  or 
]b  stated  in  the  petition;  8d,  the  change  of  venue  should  have 
been  granted;  and  4th,  as  plaintiff's  petition  stands,  without 
amendment,  she  has  no  right  of  recovery." 

The  opinion  of  the  court  was  delivered  by 

Valbktinb,  J.:  This  action  was  originally  commenced  be- 
fore a  justice  of  the  peace.  Hannah  A,  Brown  was  the  plain- 
tiff, and  William  Chapin  was  the  defendant  Judgment  was 
rendered  in  the  justice's  court  in  favor  of  the  plaintiff,  and  the 
defendant  then  took  the  case  to  the  district  court  on  petition 
in  error.  The  judgment  of  the  justice's  court  was  affirmed  in 
the  district  court,  and  the  defendant  now  brings  the  case  to 
this  court.  Two  principal  questions  are  presented  in  this  court. 
Ist,  Did  the  justice  err  in  refusing  to  grant  the  defendant  a 
change  of  venue?  2d,  Did  the  plaintiff's  bill  of  particulars  in 
the  justice's  court  state  facts  sufficient  to  constitute  a  cause  of 
action? 

L  We  think  the  justice  did  not  err  in  refusing  to  grant  the 
defendant  a  change  of  venue.     Section  78  of  the  justices  act 
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provides  that,  ^^  before  any  such  change  shall  be  allowed,  the 
costs,  as  specified  in  the  next  following  section,  shall  be  paid 
by  the  party  applying  for  such  change,  or  he  shall  have  con- 
fessed a  judgment  therefor  before  the  justice  granting  the 
change."  (Gen.  Stat.  792.)  And  the  next  following  section 
provides  that  when  the  change  is  granted  ^^  on  the  application 
of  the  defendant  he  shall  be  taxed  with  the  costs  which  have 
accrued  for  issuing  subpoenas  to  witnesses,  and  service  thereon, 
witness  fees,  and  costs  of  the  justice  for  transferring  the  cause 
to  the  docket  of  the  other  justice."  (Gen.  Stat.  798,  §79.) 
Now  the  defendant  in  this  case  did  not  pay  nor  offer  to  pay 
said  costs,  nor  any  costs ;  and  did  not  confess  nor  offer  to  con- 
fess a  judgment  for  them,  although  his  attention  was  called  to 
the  matter  by  the  plaintiff". 

n.  The  plaintiff's  bill  of  particulars  commences  as  follows: 
"Now  comes  the  said  plaintiff  and  claims  the  said  defendant  is 
indebted  to  plaintiff  in  the  sum  of  $124.80,  as  follows,  to- wit." 
Then  there  is  set  forth  in  the  bill  of  particulars  a  good  cause 
of  action  in  favor  of  the  plaintiff^'s  son,  and  against  the  de- 
fendant, for  work  and  labor;  but  it  is  not  stated  how  or  why 
the  plaintiff  is  entitled  to  her  son's  wages.  The  bill  of  par- 
ticulars is  then  signed  as  follows:  "Hannah  A.  Brown,  by 
Thomas  W.  "Wells  her  agent."  No  objection  was  made  to  the 
plaintiff^'s  bill  of  particulars  in  the  justice's  court  No  claim 
was  there  made  that  it  did  not  state  facts  suflScient  to  consti- 
tute a  cause  of  action,  or  that  the  plaintiff  was  not  the  real 
party  in  interest,  or  that  there  was  a  defect  of  parties  plaintiff, 
or  that  the  bill  of  particulars  was  not  properly  signed.  On 
the  contrary,  the  case  was  prosecuted  and  defended  as  though 
the  bill  of  particulars  was  sufficient  in  every  respect.  The  de- 
fendant first  moved  for  a  change  of  venue,  and  when  that  was 
overruled  he  then  appeared  at  the  trial  and  cross-examined  the 
plaintiff's  witnesses,  and  never  once  suggested  to  the  justice 
that  the  plaintiff's  bill  of  particulars  was  in  any  respect  de- 
fective. Indeed,  the  claim  that  the  bill  of  particulars  was  not 
properly  signed  is  raised  for  the  first  time  in  this  court  by 
counsel's  brief.     About  the  only  defect  in  the  bill  of  particu  • 
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lara  18,  that  it  does  not  state  why  or  how  the  plaintiff  is  enti- 
■tled  to  her  son's  wages.  But  it  does  state  that  the  plaintifi 
claims  *^the  said  defendant  is  indebted  to  plaintiff''  for  such 
wages.  Under  the  circumstances  of  this  case  we  do  not  think 
that  the  district  court  erred  in  affirming  the  judgment  of  the 
justice,  and  therefore  the  judgment  of  the  district  court  will  bo 
affirmed. 
All  the  Justices  concurring. 


Ejlnsas  Paciitio  Railway  Co.  y.  Jeeomb  Kuneel. 

L  AitKNDiiBNTS ;  Discretion  x^  Court,  Granting  leave  to  amend  a  pidUtion 
Ib  a  matter  largely  within  the  discretion  of  the  trial  coart,  and  it  must 
appear  that  sach  discretion  has  been  abused  before  a  reversal  will  bf' 
ordered.  [HunimV.  Fk/fe,  Jft5(7.-75;  Pemberton  v.  Sootier,  1-108;  £runnv. 
PauleU,  1-418 ;  Tca/lor  v,  Clendmning,  4-624 ;  FUzpatrick  v.  GebJiart,  7-35;  JR. 
B.V.  NichoU  a  cd.,  9-286;  Dam  v.  WUaont  11-74;  Kvm  v.  Orund,  12-647; 
E.  R.  V.  Salmon,  14-512 ;  BarUey  v.  SlaU,  15-99 ;  Stobson  v.  Executors,  16-388 ; 
Wright  v.  Bachelor,  16-259;  Qrandstaff  «.  Br&wn,  23-178;  ILILv.  Dudgeon, 
2S-285;  TFe22s  e<  o^.  v.  i>anfor<2»  28-490.] 

1  — ^—  AUegalion  qf  Tme;  lAmiUUion  of  Action,  Granting  leave  to 
change  the  date  at  which  a  matter  is  alleged  to  have  taken  place,  shows 
no  abuse  of  discretion,  although  by  the  former  date  the  action  was 
barred,  and  by  the  latter  not  In  this  case  it  does  not  appear  that 
nnder  any  pretense  of  amendment,  a  cause  of  action  not  barred  was 
substitated  for  one  barred;  and  the  oourt  may  look  at  the  whole  record 
to  determine  that  question. 

3.  Action,  Nature  of — Whether  Ex  ControtctUf  or  Ex  Ddido.  A  petition 
which  alleges  that  the  defendant  is  a  common  carrier,  that  it  made  a 
certain  contract  of  carriage  with  the  plaintiff,  receiving  its  pay  therefor, 
that  plaintiff  entered  upon  its  cars  in  pursuance  of  such  contract,  and 
that  defendant,  in  violation  of  its  contract,  did  not  stop  at  the  place  to 
which  it  had  agreed  to  carry  him,  but  carried  him  some  distance  be- 
yond, and  then  by  a  sudden  startin^g  of  its  train  threw  him  down  and 
injured  him  while  attempting  to  get  off  the  train  in  obedience  to  its  or- 
ders, states  a  cause  of  action  arising  ex  contradu, 

4.  Cbedibiljty  of  Witnbss  ;  Interesi;  InsirucHons.  While  it  is  true  that  in- 
terest affects  the  credibility  of  a  witness,  and  it  is  proper  that  the  court 
in  its  charge  should  call  the  attention  of  the  jury  to  that  £Etct,  yet  where 
it  baa  done  so  in  its  general  charge,  and  has  also  at  the  instance  of  one 
party  given  a  special  instruction  to  the  same  effect,  it  is  seldom  error  to 
refuse  an  additional  instruction  asked  by  the  same  party  stating  the  law 
in  stronger  and  more  emphatic  language.     [R,  R,  v.  Young,  19-493.] 

W- 17  KeuL 
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5.  VcBDicn —  When  Not  Disturbed,  The  oft-repeated  rale  of  this  court,  that 
where  there  is  clear  and  positive  testimony  sustaining  every  essential 
fact,  and  the  verdict  has  received  the  approval  of  the  trial  court,  this 
court  will  not  disturh  the  verdict  as  against  the  evidence,  although 
upon  the  record  the  evidence  seems  to  greatly  preponderate  the  oiher 
way,  commented  upon  and  reaffirmed.  [i2.  R,  v,  Kdler,  31-439;  Jarrett  v, 
Apple,  31-695 ;  Oreer  v.  Oreer,  24-106;  R.  R.  v,  Richardson,  25-409;  AUison  v. 
AUers,  26-583;  Race  v,Malony,  21-54;  R,  R.  v.  Young,  21-532,  633;  Fanson 
v.£rarru.  21-734;  Cain  v.  Robinson,  20-4S6;  Oeorge  v.  Myers,  18-432;  R.  R. 
«.  Young,  19-493 ;  Weir  v.  Ins,  Co.,  32-^27;  Buck  v.  PanabaJBcr,  32-469;  post, . 
169.] 

Error  from  Jefferson  District  Court. 

Action  by  KunM,  to  recover  for  personal  injuries  sustained 
in  August  1869.  The  action  was  commenced  in  May  1872. 
The  facts  as  claimed  by  Kunkel^  are  stated  in  the  opinion,  infra. 
The  Railway  Company  pleaded  the  statute  of  .limitations,  and 
also  controverted  the  facts  alleged  in  the  petition.  A  trial  was 
had  in  May  1878,  when  a  verdict  was  returned  in  favor  of 
Kunkel  for  $3,000  damages.  On  defendant's  motion,  the  dis- 
trict court,  at  the  same  term,  set  aside  the  verdict,  and  granted 
a  new  trial.  A  second  trial  was  had  at  the  May  Term  1874. 
The  main  defense,  upon  the  merits,  was,  that  the  injury  com- 
plained of  by  Kunkel  was  not  caused  as  alleged  by  him,  but  had 
in  fact  existed  many  years,  and  witnesses  were  called  to  prove 
that  Kunkel  had  been  ruptured,  and  had  worn  a  truss,  since 
1861.  The  jury  returned  a  general  verdict  in  favor  of  Kunkel^ 
assessing  his  damages  at  $2,500;  and  they  also  responded  to 
special  questions  of  fact,  as  follows: 

^^ Question:  Was  Kunkel  ruptured  before  the  18th  day  ot 
August  1869?  Ans. :  He  was  not,  where  he  now  wears  a  truss; 
but  had  what  he  called  ruptured  veins  in  his  leg. 

*^ Question:  Did  Kunkel  get  oiF  from  the  cars  of  defendant, 
and  receive  the  injuries,  if  any,  of  which  he  complains,  while 
the  cars  were  in  motion,  and  before  they  had  come  to  a  stop? 
Ans.:  The  train  had  stopped ;  by  order  of  the  conductor  plain- 
tiff attempted  to  alight,  and  in  so  doing,  by  a  sudden  motion 
of  the  train,  plaintiff  was  thrown  from  the  same,  and  received 
the  injuries  of  which  he  complains. 

.  ^^  Question:  Did  the  injury  complained  of  occur  upon  a  dark 
night,  and  was  it  so  dark  that  plaintiff,  when  he  left  the  train 
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and  sustained  the  alleged  injury,  could  not  see  where  to  step 
or  place  his  foot  in  safety?    Ans,:  It  was  dark,  as  stated. 

^^ Question:  Did  the  conductor  tell  plaintiff  that  the  train 
oould  not  stop  at  Medina?  Arts.:  Kot  when  he  collected  the 
fere;  hut  after  the  train  had  passed  Grantville. 

*^ Question:  Did  the  conductor  tell  the  plaintiff  that  he  must 
ffet  off  at  the  water-tank  when  the  train  stopped?  Ans, :  No, 
bnt  said  he  would  run  down  to  the  tank;  but  stopping  before 
he  got  there,  he  told  him  to  get  off. 

^^ Question:  Did  the  train  stop  at  the  tank?  Ana.:  It  docs 
not  so  appear  in  the  evidence. 

"  Question:  Was  the  train  a  freight  train  ?  Ans. :  It  was,  with 
a  passenger  coach  attached. 

^^Questicn:  Did  the  plaintiff  get  off  before  the  train  stopped 
at  the  tank  ?    Ans. :  He  did." 

The  Baibvay  Oompantfy  on  these  findings,  moved  for  judg- 
ment nan  obstante.  Motion  overrruled,  and  judgment  for  plain- 
tiff on  the  verdict  New  trial  refused,  and  the  BaUway  Company 
brings  the  case  here  on  error. 

J.  P.  Usher y  and  E.  W.  DenniSy  for  plaintiff  in  error: 

Kunkel  filed  a  petition  in  May  1872*,  alleging  a  contract  of 
carriage  with  the  company  of  himself  as  a  passenger  on  the  SOth 
March  1869.  He  averred  that  he  was  to  be  carried  from  To- 
pekato  Medina  for  the  sum  of  three  dollars  paid  to  the  com 
pany,  and  he  alleged  a  breach  of  the  contract,  and  injury.  The 
summons  was  issued  on  7th  June  1872,  and  was  duly  served. 
By  the  code,  §  20,  the  suit  was  commenced  on  said  7th  of  June. 
As  the  cause  of  action  accrued  on  the  20th  March  1869,  the 
action  was  barred  by  the  statute;  (Code,  §  18.)  In  November 
1872,  leave  was  granted  Kunkel  to  amend  his  petition,  which 
he  did,  alleging  another  and  different  contract  of  carriage  be- 
tween himself  and  the  company,  made  on.  the  18th  of  August 
1869,  whereby  he  was  to  be  carried  from  Topeka  to  Medina 
for  the  sum  of  one  dollar,  which  was  then  paid.  There  is  no 
allegation  in  the  petition  that  the  causes  of  action  in  the  two 
petitions  were  identical,  and  so  far  as  the  petition  shows  the 
causes  of  action  are  other  and  different — one  laid  in  March, 
and  the  other  in  August,  in  the  same  year,  and  for  different 
considerations. 
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Did  the  court  below  err  in  allowing  Kunkel  to  Bet  up  an- 
other contract  than  that  upon  which  he  had  sued^  and  so  have 
the  benefit  of  his  summons  issued  on  a  petition  which  was  a 
nullity,  and  stated  no  cause  of  action?  The  petition  being  a 
nullity,  no  suit  was  in  fact  commenced.  The  summons  per- 
forms the  office  of  a  subpoena  in  chancery,  upon  the  bill  being 
filed.  If  the  bill  states  no  cause  of  action,  another  cannot  be 
filqd  and  hold  the  defendant  to  answer  under  the  subpoena. 
The  summons  in  this  case  is  dated  within  three  years  after  the 
date  of  the  alleged  August  contract  1869,  but  which  contract 
vvas  not  sought  to  be  enforced  until  more  than  three  years 
thereafter,  to-wit,  in  November  1872.  It  is  to  be  decided,  then, 
whether  without  allegation  other  than  is  contained  in  the  twa 
petitions,  the  second  is  an  amendment  of  the  first;  and  we  sub* 
mit  that  a  fair  test  whether  it  was  an  amendment  would  be  if 
Kunkel  had  in  the  first  instance  filed  a  petition  setting  up  both 
causes  of  action  in  separate  paragraphs,  before  the  statute  of 
limitations  had  run  upon  either  cause  of  action,  and  the  com- 
pany had  insisted  at  the  trial  that  Xunkel  could  give  in  evi- 
dence only  one  contract  and  one  injury,  the  company  would 
fail  in  its  objection;  he  could  give  in  evidence  as  many  causes 
of  action  as  he  had  alleged.  In  this  case  there  is  no  circum- 
stance leading  the  mind  to  suppose  that  the  alleged  contracts 
were  one  and  the  same,  except  that  they  were  between  the 
same  parties,  and  the  carriage  was  to  be  over  the  same  ground; 
while  on  the  other  hand,  the  compensation  was  different  for 
the  performance  of  each  contract,  and  five  months  elapsed  be- 
tween them. 

The  company  was  a  common  carrier  of  passengers,  operat- 
ing its  trains  each  day  over  its  road  between  Topeka,  and 
passing  Medina  east  Kunkel  himself  testified  that  he  "  had 
been  carried  by  before,"  that  is  to  say,  past  Medina;  "they 
had  carried  me  down  to  the  tank  frequently,  before  that."  In 
his  petition  he  does  not  state  whether  he  was  being  carried  by 
night  or  by  day;  and  it  was  only  upon  the  trial  that  he  in- 
forms us  it  was  by  night,  and  during  a  violent  storm  of  wind 
and   rain.     Prom  his  own    testimony  he   had  an   indefinite 
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range  of  time  in  which  to  designate  the  time  of  the  injury 
eomplained  oil  It  appears  that  he  was  often  carried  over  the 
road,  and  it  does  not  appear  that  any  of  the  servants  of  the 
company  or  the  company  itself,  heard  or  knew  of  his  alleged 
iDJary  until  he  sued.  This  is  important,  because  he  does  not 
testify  that  he  received  but  one  personal  injury,  though  he 
does  testify  that  there  were  frequent  breaches  of  contract  be- 
fore the  time  he  received  the  injury  complained  of  If  Kun- 
kel  testified  truly^  he  had  many  causes  of  action  for  breach  of 
contract  in  carrying  him  past  Medina.  The  gist  of  the  action, 
in  both  petitions,  is,  the  carrying  him  by  that  station;  all  that 
he  alleges  about  iiguries  goes  to  tbe  increase  of  damages,  and 
if  injuries  were  not  proved,  he  could  still  recover  for  the 
breach  of  contract  at  least  nominal  damages.  Taking  his 
testimony  and  first  petition  as  true,  and  there  was  a  breach  of 
eontract  as  early  as  March  20tb  1869.  If  he  had  been  carried 
only  once  by  tiie  company,  and  if  upon  such  carriage  his 
limbs  had  been  broken,  or  had  suffered  the  loss  of  any  mem- 
ber of  his  body,  and  such  fac::  had  appeared,  there  would  be 
more  reason  for  calling  the  second  petition  an  amendment  ot 
the  firsts  if  they  had  described  the  i^ontract  and  injuries  the 
same.  In  this  case  it  is  earnestly  contended  that  there  is  no 
room  to  suppose  that  the  second  petition  was  for  the  identical 
cause  of  action  as  the  first  It  would  be  as  fair  and  reason- 
able to  hold  that  where  suit  is  brought  upon  a  note  barred  by 
the  statute  of  limitations,  on  objection  made,  plaintiff  might 
lawfully  file  a  new  petition  on  another  note,  not  barred  by  the 
statute. 

But  we  submit,  whether  it  is  legally  true,  as  claimed  by 
Kunkel,  that  tbe  gist  of  the  action  is  the  ''breach  of  the  con- 
tract" in  carrying  him  past  the  station?.  We  suggest  that 
reflection  and  examination  will  show  that  the  gist  of  the  ac- 
tion was  tort.  For,  after  alleging  the  contract  of  carriage  to 
Medina,  tbe  petition  states  that  defendant  refused  to  stop  its 
carriage  at  Medina,  but  carried  Kunkel  more  than  a  mile 
past,  and  then  ordered  him  to  get  down  from  the  carriage,  and 
while  he  was  attempting  to  obey  the  order  the  defendant  vio- 
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lently  and  suddenly  started  the  carriage  with  great  force^  threw 
the  plaintiff  down  from  the  carriage  to  the  ground  and  }ooundedj 
bruised  and  beat  Mm.  It  is  submitted  to  the  better  judgment 
of  the  court,  whether  this  is  not  an  action  ex  delicto^  whether 
the  gist  of  the  action  is  not  the  wanton  throwing  down  to  the 
ground^  beating^  bruising  a:nd  wounding  Kunkel  The  injuries 
complained  of  do  not  necessarily  or  naturally  flow  from  the 
breach  of  contract  in  carrying  Kunkel  past  Medina.  The  al- 
legations of  contract  and  breach  were  but  inducements  to  the 
cause  of  action  for  the  alleged  assault  and  battery.  There  is 
no  allegation  that  the  contract  of  carriage  was  negligently  or 
carelessly  performed,  as  in  Howard  v.  Richie^  9  Kas.  102,  or  in 
Staley  v.  Jameson,  46  Ind.  169. 

2.  The  answer  of  the  defendant,  is,  first,  a  general  denial; 
second,  an  averment  that  the  first  petition  in  thia  cause,  filed 
May  11th  1872,  was  for  another  and  difierent  cause  of  action 
than  that  complained  of  in  the  second  petition.  This  para- 
graph tendered  an  issue  as  to  whether  there  were  two  causes 
of  action.  Kunkel  replies  to  this  second  defense,  averring 
that  the  causes  of  action  were  the  same  in  both  petitions,  and 
gives  a  reason  why  they  are  not  described  in  the  same  way  in 
both  petitions,  that  his  attorneys  were  ignorant  of  the  date  of 
the  commission  of  injury.  The  question  here  is,  upon  whom 
was  the  burden  of  this  issue?  If  upon  inspection  of  the  two 
petitions  the  legal  conclusion  is  that  they  describe  the  same 
cause  of  action,  and  that  a  recovery  upon  one  of  the  petitions 
could  be  pleaded  in  bar  of  the  second,  then  the  pleadings 
raise  an  immaterial  issue.  It  is  not  believed  that  any  such . 
conclusion  can  be  reached,  and  we  proceed  to  discuss  upon 
which  party  devolved  the  maintenance  of  the  issue.  If  it 
had  appeared  by  the  petition,  as  it  ought,  that  there  never  had 
been  but  one  cause  of  action,  and  that  the  contract  was  made 
in  August,  instead  of  March,  and  if  a  petition  containing 
such  averments  ought  to  have  been  received  as  an  amend- 
ment (which  is  denied,)  then,  upon  the  general  denial  by  de- 
fendant, the  burden  of  issue  would  have  been  upon  KunkeL 
The  paragraph  in  the  answer  alleging  that  the  petitions  were 
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not  for  the  same  cause  of  action,  concludes  by  an  appeal  to 
the  records  for  the  proof,  all  of  which  appears  by  the  record 
in  the  cause.    Not  an  issue  tendered  to  the  country,  but  to 
the  court,  to  be  adjudged  by  the  record.     The  reply  tenders 
an  issue  necessarily  to  be  determined  by  other  than  record 
evidence.    Upon  that  issue  no  proof  whatever  was  offered 
other  than  Eunkel'a  own  testimony  that  he  had  been  carried 
by  frequently  before,  so  that  if  there  was  any  evidence  upon 
that  issue  it  was  against  Kunkel.     What  then  is  the  condition 
of  the  case?    This  court  must  determine  that  upon  the  face  of 
the  two  petitions;  they  are  for  one  and  the  same  cause  of  ac- 
tion; if  not,  then  that  Eunkel  &iled  to  prove  the  issue  by 
him  made.    In  every  phase  of  the  case  it  appears  and  will 
appear  that  unless  this  court  shall  find  as  a  question  of  law 
that  the  petitions  were  for  one  and  the  same  cause  of  action, 
and  that  judgment  upon  one,  for  or  against  the  company, 
would  upon  the  record  bar  an  action  on  the  other,  if  pleaded, 
error  was  committed,  and  the  judgment  ought  to  be  reversed. 
3.  If  the  foregoing  objections  are  not  well  taken,  it  will  be- 
come necessary  to  consider  other  alleged  errors.    Attention  is 
called  to  the  7th  instruction  asked  by  defendant.     The  6th 
instruction  given  by  the  court,  and  substantially  repeated  in 
its  own  instruction,  is  not  an  equivalent  for  the  7th  instruction 
refused  and  excepted  to.     The  6th  instruction  simply  affirmed 
the  interest  of  Kunkel  in  the  case,  and  that  his  credibility  was 
in  question,  and  that  such  witnesses  may  be  more  readily  sus- 
pected of  prevaricating  or  testifying  falsely  in  their  own  behalf 
than  witnesses  who  have  no  interest  in  the  case.     The  7th  in- 
struction was  intended  to  carry  the  mind  of  the  jury  beyond 
the  domain  of  the  former  instruction;  it  was  to  remind  them 
of  their  duty  to  reconcile  if  possible  the  testimony  of  witnesses 
so  as  to  make  them  aU  testily  truly,  and  to  direct  their  atten- 
tion to  the  rule  of  law  that  if  there  was  an  irreconcilable  con- 
flict in  the  testimony  of  witnesses,  and  that  Eunkel's  testimony 
was  in  conflict  with  that  of  disinterested  witnesses,  the  pre- 
sumption of  law  was  that  he  had  been  influenced  by  his  inter- 
est to  speak  untruly,  and  that  the  disinterested  witnesses  were 
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entitled  to  the  confidence  of  the  jury.  The  law  as  laid  down 
by  this  instruction  has  been  at  all  times  recognized  before  par- 
ties were  made  competent  witnesses.  ( See  Sharswood's  Starkie 
on  Evidence,  p.  869;  85  Ind.  543.)  The  instruction  supposed 
the  case  of  irreconcilable  conflict  in  the  testimony  of  witnesses. 
In  such  case  the  jury  are  bound  to  decide  the  fact  to  be  as 
testified  by  one  or  the  other  class  of  witnesses.  In  deciding 
that  the  one  class  has  testified  the  truth  they  necessarily  afiirm 
that  the  other  has  testified  falsely.  When  such  a  state  of  case 
exists,  it  becomes  the  duty  of  the  court  to  instruct  the  jury 
thereon,  and  to  give  them  in  charge  the  rules  of  law  applicable 
to  such  state  of  the  case,  which  the  court  in  this  case,  in  any 
form  or  manner,  refused  to  do;  and  we  are  now  to  see  whether 
in  fact  the  evidence  was  of  such  a  character  as  to  require  the 
instruction :  Kunkel  in  his  testimony,  and  for  the  purpose  of 
enhancing  his  damages,  testified  that  in  getting  off  the  train 
he  was  ruptured;  that  he  thought  a  peg  was  run  clear  through 
him;  that  he  had  worn  a  truss  ever  since;  that  he  could  not 
ride  on  horseback,  because  of  the  rupture.  This  was  the  only 
permanent  injury  of  which  he  complained.  Whether  he  was 
ruptured  or  noty  in  getting  off  that  train^  was  in  the  highest  de- 
gree material.  Dr.  Buckmaster,  a  physician  and  surgeon  for 
thirty-eight  years,  a  witness  for  the  company,  testified  that 
himself  and  Kunkel  were  members  of  the  state  legislature, 
and  roomed  together  in  Topeka  during  the  session  of  1861. 
That  one  morning  before  Kunkel  was  dressed,  and  when  he 
was  sitting  on  the  side  of  his  bed,  he  said  his  "truss  washout 
of  order.'^  The  doctor  was  in  the  middle  of  the  room,  in  a 
chair,  putting  on  his  boots,  and  looking  around  saw  Kunkel 
arranging  his  truss;  saw  the  truss,  and  saw  him  apply  it  where 
he  had  then  just  shown  witness  he  applied  his  truss.  Dr.  G. 
W.  Hogeboom- testified  that  Kunkel  said,  in  1861  or  1862, 
at  time  the  11th  Kansas  Cavalry  was  mustered  into  service, 
that  he  (Kunkel)  "was  fearful  he  could  not  pass  an  exam- 
ination on  account  of  being  ruptured."  And  Thomas  Kirby 
testified  that  Kunkel  told  him,  in  a  conversation  about  his  be- 
ing out  of  the  army  in  1864  or  1865,  that  he  did  not  go  with 
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hjB  regiment  to  the  field  because  of  ''his  bad  rupture;  that  he 
coald  not  ride  horseback;  that  he  had  to  leave  after  his  rcTgi- 
meDt  was  mounted."  Capt.  Johnson  testified  that  Kiinkel  told 
him  that  he  had  been  ruptured,  prior  to  1869,  and  had  to  wear 
a  truss  on  account  of  it.  Kunkel,  recalled  in  his  own  behalf, 
testified  that  he  never  had  any  such  conversation  with  Dr. 
Buckmaster;  that  he  had  never  worn  a  truss  at  that  time,  and 
never  had  one  in  his  hand.  And  then  he  goes  on  to  try  and 
prove  that  Buckmaster  was  mad  at  him,  and  had  threatened 
him  for  voting  against  Parrott  for  the  senate,  and  this  to  induce 
the  jury  to  believe  that  Buckmaster  was  a  prejudiced  and  false 
witness.  He  admitted  the  conversation  with  Hogeboom,  but 
said  that  he  had  reference  to  some  ruptured  veins  on  his  leg, 
and  then  he  exhibited  his  leg  to  the  jury.  As  to  Kirby,  be 
admits  the  talk  with  him.  He  says  he  was  hurt  by  being 
thrown  forward  on  the  saddle  in  1868;  that  he  then  bought  a 
truss,  but  as  the  injury  did  not  prove  to  be  a  rupture,  he  never 
wore  it;  that  he  never  wore  a  truss,  and  never  had  a  rupture 
except  the  varicose  veins  on  his  legs,  before  1869.  He  flatly 
denies  and  contradicts  Capt.  Johnson's  testimony.  Thus  it  is 
seen  from  the  testimony,  that  upon  this  miaterial  question  of 
rapture,  which  caused  the  jury  to  find  the  large  damages 
against  the  company,  there  was  a  direct  and  irreconcilable  con- 
flict of  testimony  between  Kunkel  on  his  part,  and  four  dia- 
inkrcsted  wiinesaea  on  the  part  of  the  company.  If  the  7th  in- 
struction had  been  given,  which  was  the  only  instruction  asked 
npon  such  conflicting  testimony,  it  is  incredible  that  the  jury 
would  have  found  as  they  did. 

There  is  no  question  of  the  importance  of  the  testimony  of 
Eankel  npon  the  subject  of  his  rupture;  if  he  was  not  rup- 
tured as  he  declared,  his  damages  ought  only  to  have  been 
nominal.  K  he  was  simulating^  and  setting  up  his  old  rupture, 
and  the  jury  had  so  believed,  it  is  hard  to  suppose  that  they 
would  have  given  him  more  than  nominal  dam'^ges;  that  they 
ought  to  have  so  believed  and  found,  the  testimony  of  the  four 
witnesses  fully  establishes.    And  when  the  rule  of 'law  adopted 
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by  this  coart  ie  considered,  viz.,  that  the  court  wiU  not  reverse  the 
judgment  of  the  court  beloWy  because  the  verdict  is  against  the  weight 
of  evidence,  thoagh  they  decide  as  in  the  Salmon  case,  that  the 
court  erred  in  not  ^ving  a  new  trial,  the  importance  of  the 
trial  court  giving  every  instruction  asked,  tending  to  lead  the 
jury  to  a  right  conclusion,  cannot  be  overestimated.  Upon  the 
irreconcilable  conflict  of  the  testimony,  the  company  was  en- 
titled to  that  instruction.  Considering  the  injustice  of  the 
verdict,  if  the  company  had  asked  no  instruction  thereon,  it 
was  fairly  within  the  duty  of  the  court  in  some  form  and  man- 
ner to  have  called  the  attention  of  the  jury  to  their  duties,  in 
determining  to  which  class  of  witnesses  credit  should  be  given, 
whether  to  Eunkel,  or  the  four  witnesses  against  him.  Kunkel's 
pretense  that  his  varicose  veins  were  a  rupture,  was  a  wicked 
subterfuge.  He  took  upon  himself  on  the  trial  the  burden  of 
swearing  down  four  disinterested  witnesses.  When  he  assumed 
that  task,  and. performed  it  as  he  best  could,  the  company  had 
the  right  to  an  instruction  from  the  court,  that  if  they  could 
not  reconcile  his  testimony  with  the  four  adverse  witnesses, 
then,  the  presumption  of  law  was,  because  of  their  disinter- 
estedness, that  Kunkel  had  testified  falsely.  And  mdch  more 
was  the  company  entitled  to  some  such  instruction,  when  the 
conflict  was  between  one  interested  and  four  disinterested 
witnesses. 

4.  In  many  well-considered  cases  in  this  court,  it  has  been 
decided  that  where  the  evidence  was  conflicting,  and  there  was 
not  a  great  preponderance  of  evidence  against  the  verdict,  this 
court  would  not  reverse  the  judgment  of  the  court  below  for 
overruling  a  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  law  and  the  evidence:  U.  P.  Rly.  Co,  v. 
Coldwellf  6  Kas.  82;  Anthony  v.  Eddy,  6  Kas.  127;  Abeles  v.  Cohen, 
8  Kas.  180;  Buth  v.  Ford,  9  Kaa.  17.  In  Eyde  v.  Bledsoe,  9  Kas. 
899,  where  ihe  trial  was  by  the  court,  it  was  said  by  Valentine, 
J.,  that  the  supreme  court  would  not  disturb  the  finding,  unless 
clearly  against  the  weight  of  evidence.  It  has  always  been 
held  that  a  finding  of  facts  by  the  court  is  equivalent  to  a  ver- 
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diet  of  a  jury.     So  held  in  Buth  v.  Fardj  aupra,  citing  Walker  v. 
Eagle  Manf.  Oo.^  8  Eas.  397.    In  the  case  in  8  Eansas,  it  ia  aaid, 
"It  ia  possible  to  conceive  of  cases  where  the  preponderance  is 
80  great  that  we  should  feel  called  upon  to  interfere."    It  has 
always  been  understood  l)y  the  bar,  that  in  a  gross  case  where 
the  verdict  was  clearly  against  the  evidence,  the  judgment  upon 
it  would  be  reversed.    Hence  the  inflexible  rule,  that  the  record 
most  show  that  it  contains  all  the  emdence  in  order  to  bring  the 
qnestion  before  the  court.    But  in  Stanford's  case,  12  Kansas, 
It  is  said  that  "  as  there  was  some  evidence  to.  sustain  every 
material  finding  of  the  jury«  the  supreme  court  cannot,  after 
it  has  been  approved  and  sustained  by  the  court  below,  set  it 
aside" — at  the  same  time  affirming  that  it  would  have  been 
proper  for  the  district  court  to  have  set  the  verdict  aside,  be- 
cause it  was  not  sustained  by  sufficient  evidence.    While  in  the 
Salmon  case  (14  Kas.  628)  this  court  goes  a  bowshot  beyond, 
boxes  the  compass,  and  says:  "This  case  was  fairly  tried  in 
the  court  below,  as  far  as  the  judge  had  anything  to  do  with  it, 
except  possibly  that  he  ought  to  have  granted  a  new  trial,  be- 
cause the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence.     The  jury  made  the  principal  mistake  that  was  made  in 
the  casej  m  finding  a  verdict  for  the  plaintiff'  against  the  weight  or 
prepanderanjce  of  the  emdence.    The  verdict  ought  probably  to 
have  been  set  aside  by  the  court  below,  and  a  new  trial  granted 
for  this  reason.    But  as  the  court  below  sustained  the  verdict, 
and  rendered  judgment  thereon,  thereby  presumptively  approv- 
ing the  verdict;  and  as  there  was  evidence  to  sustain  the  ver- 
dict in  every  essential  particular,  we  cannot  now  reverse  the 
judgment  merely  because  the  verdict  does  not  ^eem  to  be  sustained 
by  sufficient  emdence.^'    These  decisions  were  against  railros,^ 
companies,  but  the  rule  pf  law  cannot  be  varied  because  of 
that.    Other  parties  must  smart  as  well.    The  decisions  in  these 
cases,  undisguised  by  words,  in  effect  declare  that  in  the  opinion 
of  the  supreme  court  flagrant  injustice  was  do*ne;  and  if  ad- 
hered to  by  this  court,  the  result  will  be  that  unpopular  suitors 
will  be  utterly  deprived  of  the  fair  administration  of  justice, 
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as  some  evidence,  false  or  true,  may  always  be  found  in  sup* 
port  of  an  unjust  demand.  If  the  trial  court  and  jury  are  not 
responsible  to  this  court  for  their  decisions  in  respect  to  the 
evidence,  there  is  an  end  of  justice  to  railroad  companies.  It 
is  as  well  known  that  railroad  companies  cannot  obtain  fair 
verdicts,  as  it  is  that  the  light  of  day  proceeds  from  the  sun; 
and  if  this  court  will  not  grant  a  new  trial  for  the  error  now  in 
discussion,  their  condition  is  hopeless.  The  district  judge  after 
a  long  trial,  even  if  he  is  witiout  prejudice,  universally  re- 
sponds to  a  motion  for  a  new  trial,  "  The  case  is  to  be  carried 
to  the  supreme  court  anyhow,  and  if  any  errors  have  inter- 
vened, the  supreme  court  will  correct  them."  It  is  rare  that 
the  court  below  grants  a  new  trial  because  the  verdict  is  not 
sustained  by  sufficient  evidence.  The  decisions  in  effect  make 
it  a  matter  of  discretion,  not  subject  to  review;  and  if  the 
judge  participates  in  the  popular  feeling,  railroad  companies 
are  at  the  mercy  of  the  trial  court  and  jury.  We  are  loth  to 
believe  that  this  court  will,  upon  full  consideration,  concede 
that,  by  the  law  of  the  land,  it  is  powerless  to  do  justice  in 
cases  of  this  character.  There  ought  to  be  some  rule  of  law 
to  prevent  such  judicial  robbery. 

If  it  be  not  too  late,  we  would  respectfully  ask  the  court  to 
abandon  its  ruling  in  question,  in  the  Stanford  and  Salmon 
cases.  We  maintain  that  the  court  has  gone  clear  outside  of 
adjudicated  law,  and  of  the  statutes  of  this  state.  Sec.  806  of 
the  code  provides  that  a  new  trial  slvall  be  granted  when  the 
verdict  is  not  sustained  by  sufficient  evidence,  oris  contrary  to 
law.  Sec.  542  provides  that  the  supreme  court  may  [shall] 
reverse  a  judgment  of  the  district  court  for  errors  appearing  on 
the  record.  The  oath  of  the  jury  (§274)  is,  that  they  shall  give 
a  true  verdict  according  to  the  law  and  the  evidence.  If  their 
verdict  is  contrary  to  the  evidence,  they  have  failed  to  abide 
by  the  obligation  of  their  oaths,  and  their  verdict  is  contrary 
to  law.  It  is  hard  to  understand  why  a  judgment  should  not 
be  reversed  rendered  upon  a  verdict  flagrantly  against  evidence, 
while  it  may  be  reversed  for  the  admission  of  improper  evi- 
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dence,  which  may  or  may  not  have  influenced  the  verdict. 
Courts  are  instituted  for  the  purpose  of  attending  and  seeing 
that  justice  is  done;  and  this  court  exists  for  no  valuable  pur- 
pose when  it  finds  itself  so  cramped  and  hampered  by  its  own 
rules  and  decisions,  that  it  is  powerless  to  correct  the  adjudged 
errors  of  inferior  courts.  And  what  case,  it  may  be  asked,  can 
<all  for  the  more  certain  and  positive  action  of  an  appellate 
court  than  one  in  which  the  court  finds  an  unjust  verdict  has 
been  rendered — an  error  which  goes  to  the  very  pith  and 
marrow  of  the  rights  of  the  parties,  causing  one  unjustly  to 
pay  or  lose  money?  All  other  errors  are  but  collateral,  and 
may  or  may  not  have  led  to  an  unjust  judgment.  If  evidence 
18  rejected  which  ought  to  have  been  admitted,  no  one  can  say 
that  it  would  have  changed  the  result;  e.g.yif  in  this  case  the 
defendant  had  produced  another  witness,  and  offered  to  prove 
by  him  that  Kunkel  said  he  was  ruptured  before  August  1869, 
and  the  trial  court  had  upon  objection  ruled  that  the  witness 
should  not  testify,  who  can  say  that  if  he  had  testified,  as  pro- 
posed, the  verdict  would  have  been  different?  And  yet  we 
suppose  that  tfao,  rejection  of  such  evidence  would  be  held  an 
«rror.  In  practice,  it  is  not  uncommon  for  the  trial  court  to 
rule  that  not  more  than  a  given  number  of  witnesses  shall  be 
<ialled  to  testify  to  a  single  point  And  it  may  be  that  such 
ruling  would  still  be  held  to  be  proper.  If  the  allegation  of 
the  plaintiff  is  sustained  by  himself  only,  as  in  this  case,  and 
the  defendant  allowed  to  call  a  given  number  of  witnesses  to 
prove  the  contrary,  if  the  jury  arbitrarily  find  for  the  plaintiff, 
the  defendant  under  the  present  ruling  of  the  court  is  without 
remedy,  because  there  was  evidence  to  support  the  verdict. 
The  &iling  party  is  without  remedy  in  the  hands  of  prejudiced 
court  and  jury.  "When  the  trial  court  limits  the  number  of 
witnesses  to  be  called  to  a  single  point,  it  is  always  supposed 
to  be  because  the  witnesses  have  established  beyond  contra- 
diction the  fact  sought  to  be  proved,  and  that  it  would  be  a 
waste  of  time  to  multiply  witnesses  upon  that  issue,  and  there 
is  an  implied  obligation  on  the  part  of  the  court  to  set  aside  a 
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verdict  found  against  the  testimony  of  such  witnesses;  but 
suppose  the  trial  court  does  not  set  aside  such  verdict,  accord- 
ing to  the  late  ruling  of  this  court,  if  there  is  one  witness 
whose  testimony  alone  would  justify  the  verdict,  this  court  will 
not  interfere.  It  all  comes  to  this:  that  if  one  witness  is  found 
whose  testimony  taken  alone  is  sufficient  to  sustain  the  verdict, 
though  he  may  be  flatly  contradicted  by  a  thousand,  the  injured 
party  is  without  remedy.  We  earnestly  protest  against  this 
ruling.  It  does  violence  to  the  sense  of  justice  of  mankind. 
It  is  a  dangerous  innovation  upon  the  former  rules  and  decis- 
ions of  this  court,  and  of  the  courts  of  the  other  states,  and 
contrary  to  a  sound  construction  of  the  statute.  By  the  stat- 
ute a  new  trial  shall  be  granted  when  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  The  sufficient  evidence  referred 
to  in  the  statute  is  not  the  evidence  of  the  one  or  the  other 
party,  but  all  the  evidence  touching  the  matter  in  issue;  and  under 
the  statute  it  can  make  no  difierence  what  party  calls  the  wit- 
ness. To  illustrate:  Suppose  A  charges  B  in  a  civil  action 
Avith  assaulting  and  beating  him  in  the  public  market,  and, 
upon  the  trial,  testifies  that  he  was  so  assaulted  And  beaten  by 
B,  and  calls  none  of  the  witnesses  present.  But  B  calls  a  great 
number  of  the  bystanders  witnessing  the  transaction,  who  tes- 
tify that  A  commenced  the  affray,  beat  B,  who  made  no  resist- 
ance, but  was  left  prostrate  and  senseless  by  the  blows  of  A* 
Plaintiff  and  the  other  witnesses  would  all  be  testifying  to  the 
same  transaction,  and  it  would  be  the  duty  of  the  court  to  say 
that  the  verdict,  if  in  favor  of  A,  would  not  be  sufficient  to 
overcome  the  testimony  of  the  other  witnesses  to  the  same 
transaction.  The  meaning  of  the  statute  is  not  that  the  court 
below  may  refuse  a  new  trial,  if  a  witness  has  testified  in  such 
manner  as  that  his  testimony  taken  alone  is  sufficient  to  sus- 
tain the  verdict,  but  that  such  testimony  is  to  be  taken  in  con- 
nection with  all  the  testimony  in  the  cause.  And  if  the  fact  is 
otherwise  overwhelmingly  proved,  no  difference  by  whose  or 
what  witnesses  or  what  evidence,  the  statute  requires  that  the 
verdict  be  set  aside;  and  if  the  trial  court  refuses  to  make  such 
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order,  the  highest  office  of  the  appellate  court  would  seem  to 
be  to  correct  the  gross  wrong. 

In  this  case  we  coutend  that  the  finding  of  the  jury  upon  the 
interrogatories  are  so  flagrantly  against  the  evidence  with  re- 
spect to  the  rupture,  as  to  call  for  the  interposition  of  this 
court  The  jury  found  upon  the  testimony  of  Kunkel  alone 
that  he  had  not  the  rupture  of  which  he  complains  before  the 
18th  of  August  1869.  He  was  an  interested  witness;  he  told 
Johnson  he  was  ruptured  before  that  time,  and  he  told  Buck- 
master  and  Hogeboom  the  same  thing,  and  Buckmaster  saw 
him  with  a  truss  in  1861,  applying  it  to  protect  himself  against 
the  same  rupture  of  which  he  on  the  trial  complained.  The 
finding  in  question  is  no  more  nor  less  than  this:  the  jury,  to 
give  a  Yerdict  against  the  railroad  company,  concluded  to  hold 
that  the  four  witnesses  of  defendant  had  perjured  themselves. 
Something  is  due  to  witnesses  who  are  compelled  to  testify. 
Neither  of  the  defendant's  witnesses  had  the  slightest  interest 
in  the  case,  and  they  may  justly  complain  that  because  they 
may  know  some  facts  important  to  a  railroad  company,  and 
are  forced  to  testify,  that  they  are  to  be  stigmatized  by  the 
verdict  of  a  jury  and  held  false  witnesses  upon  the  oath  of  a 
man  who  is  swearing  money  into  his  own  pocket.  It  is  certain 
there  could  be  no  mistake.  Either  Kunkel,  or  they,  testified 
falsely.  Are  we  to  believe  that  Johnson  and  Buckmaster, 
Hogeboom  and  Kirby  perjured  themselves,  or  that  Kunkel  for 
his  own  gain  did  so?  All  experience  shows  that  neither  court 
nor  jury  are  disposed  to  give  any  credit  to  the  testimony  of 
railroad  employes.  That  is  exemplified  in  the  Pointer  and 
Salmon  cases.  It  is  hard  to  be  made  to  feel  and  know  that  all 
witnesses  testifying  favorably  to  a  railroad  company  are  to  be 
at  once  put  under  the  same  ban.  Whether  Kunkel  was  rup- 
tnred  or  not  before  1869,  we  have  already  shown,  was  in  the 
highest  degree  material.  The  record  shows  that  it  contains 
all  the  evidence,  and  it  remains  to  be  seen  whether  by  the  rules 
of  law  any  interested  witness  may  swear  down  four  disinter- 
ested ones,  though  it  be  in  a  suit  against  a  railroad  company. 
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dough  ^  Wheats  and  D.  H.  Morse,  for  defendant  in  error: 

The  amended  petition  alleged  an  injury  accruing  to  Kunkel 
on  the  18th  of  August  1869,  which  the  evidence  showed  to  be 
the  true  date — and  the  objection  to  the  filing  of  the  amended 
petition  was  not  sustained  because  the  original  cause  of  action 
was  not  then  and  never  had  been  barred  by  statute,  the  orig- 
inal petition  in  the  case  having  been  filed  May  10th  1872,  less 
than  three  years  after  the  occurrence  of  the  injury  sought  to 
be  recovered  for. 

1.  The  first  point,  and  about  the  only  point,  that  plaintifiT  in 
error  makes  is,  that  the  amended  petition  was  for  a  new  and 
different  cause  of  action  from  that  set  out  in  the  original  peti- 
tion. The  only  ground  plaintiff  in  error  can  have  for  making 
any  such  statement  is,  that  in  the  original  petition  the  injury 
was  alleged  to  have  occurred  on  the  20th  of  Marcb  1869,  and 
in  the  amended  petition  the  injury  was  alleged  to  have  oc- 
curred on  the  18th  of  August  1869.  The  statement  of  the  real 
or  precise  time  is  not  necessary,  even  in  criminal  cases,  unless 
it  constitutes  a  material  part  of  the  contract  declared  upon. 
1  Chitty  PL  257,  258;  8  Kas.  211. 

2.  The  court  did  not  err  in  allowing  an  amended  petition  to 
be  filed.  In  8  Kas.  211,  the  petition  was  amended  aa  to  the 
date  of  the  note  sued  on.  And  see  Mo.  Valley  Rid.  Co,  v.  Cald- 
weUj  8  Kas.  244;  Dams  v.  Wilson^  11  Kas.  74;  Dewey  v.  Mc- 
Lain,  7  Kas.  126;  3  Bosworth,  466;  1  Kernan,  368, 873;  Code 
of  1868,  §§  133,  134  and  135,  which  are  identical  in  language 
with  the  sections  of  the  New  York  code,  on  which  the  above 
decision  in  1  Kernan  is  based.  Aside  from  the  cases  cited,  a 
comparison  of  the  wording  of  the  two  petitions  will  show  they 
were  both  for  the  same  cause  of  action — and  that  waa,  that  the 
railroad  company,  after  contracting  to  safely  transport  Kunkel 
from  Topeka  to  Medina,  carried  him  beyond  Medina  and  then 
forced  him  to  get  otU  at  a  time,  and  place,  and  in  such  manner 
as  that  he  was  greatly  injured.  There  is  no  pretense  upon  either 
side  of  the  case  tbf^t  Kunkel  was  hurt  but  onee^  and  that  itgury 
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is  the  caoBe  of  actioQ  upon  which  the  suit  was  brought.  The 
time  at  which  the  injury  occurred  had  no  connection  whatever 
with  the  right  of  action  in  the  case,  except  so  far  as  the  statute 
of  limitations  is  concerned — and  plaintiff  in  error  at  no  time 
complained  of  being  misled  bj  the  amended  petition.  On  the 
contrary,  plaintiff  in  error  asked  and  obtained  leave  "for  twenty 
days'  time  in  which  to  answer  said  amended  petition." 

8.  The  amended  petition  takes  the  place  of  the  original  one, 
and  relates  back  to  the  commencement  of  the  action,  and  if  the 
ori^nal  action  was  brou^t  in  time,  then  the  amended  petition 
was  filed  in  time;  21  How.  Pr.  288;  89Vt.l97;  29  Maine,  108; 
88  Oal.  497;  28  Cal.  245,  The  right  of  action  in  this  case  was 
not  barred  until  five  years  from  the  date  of  the  injury,  under 
the  sixth  clause  of  §18  of  the  code;  and  if  we  are  correct  in 
this,  then  even  the  amended  petition  filed  Kovember  20th  1872, 
was  filed  long  before  the  statute  of  limitations  was  a  bar  to  the 
action.  But  if  we  are  wrong  in  this,  then  certainly  the  second 
clause  of  §18  of  the  code  covers  the  case,  as  an  action  upon 
contract,  not  in  writing,  and  the  three-years  limitation  applies 
to  this  case;  and  the  suit  being  commenced  June  7th  1872, 
less  than  three  years  after  the  date  of  the  injury,  the  statute 
cannot  be  a  bar  to  this  action. 

4.  The  petition  in  error  alleges  error  in  refusing  to  give  the 
7th  instruction  asked  by  plaintiff  in  error.  The  instructions 
as  ^ven  by  the  court,  presented  the  case  fairly  to  the  jury,  and 
covered  feirly  and  properly  all  the  questions  of  law  in  the  case, 
and  were  quite  as  favorable  for  the  company  as  the  law  would 
permit  In  fact,  the  6th  instruction  asked  by  plaintiff  in  error 
and  given  by  the  court,  it  seems  to  us  goes  far  beyond  what 
any  court  ought  to  say  with  reference  to  interested  witnesses. 
It  goes  fully  as  far  as  the  case  of  Oxrver  v.  LouthaiUy  38  Ind. 
581,  cited  for  plaintiff  in  error,  which  is  based  upon  a  statute 
of  Indiana,  and  should  be  really  no  guide  whatever  to  the 
court  in  this  case.  The  7th  instruction  was  properly  refiised 
because  it  intimates  that  there  was  no  testimony  whatever  to 
support  the  testimony  of  the  defendant  in  error,  which  is  en- 
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tirely  untrue.  And  counsel  for  plaintiff  in  error,  while  gnash* 
ing  their  teeth  at  the  jury,  and  shaking  their  gory  locks  at 
this  court  on  account  of  decisions  this  court  has  heretofore 
made  in  similar  cases,  seem  to  entirely  ignore  the  fact,  that  the 
jury^  who  were  in  this,  as  in  every  case,  the  exclusive  judges 
of  the  evidence,  of  its  weight,  and  of  the  credibility  of  the 
witnesses,  believed  the  testimony  of  Kunkel,  and  of  Elias 
Gibbs  '^wbo  slept  in  the  same  bunk,  and  under  the  same 
blanket'^  with  Kunkel  for  eighteen  months,  and  their  own  in*- 
spection  of  his  person  rather  than  the  testimony  of  Dr.  Buck- 
master,  who  was  the  only  witness  who  pretended  to  swear  that 
Kunkel  was  ruptured  bef(yre  the  happening  of  the  matters 
alleged  in  the  petition.  Although  we  understand  that  this 
court  has  so  often  decided  that  it  will  refuse  to  review  the 
findings  of  fact  of  a  jury  where  there  is  any  evidence  to  sustain 
their  verdict,  yet  we  beg  to  call  the  attention  of  the  court  briefly 
to  the  evidence  in  the  case:  Kankel  swears  positively  that  he 
was  then  and  there  ruptured  —  that  he  fell  ^^  on  the  end  of  a 
tie  or  on  a  peg."  He  says,  ^^  It  struck  me  in  the  groin,  and 
hurt  me  very  much.  *  *  When  I  was  first  hart  I  thought  a 
peg  had  run  clear  through  me.  It  was  very  sore  for  several 
days.  When  the  fever  went  down  I  found  I  was  ruptured.  I 
have  worn  a  truss  ever  since.  I  have  to  wear  it  at  all  times, 
except  when  lying  down."  On  cross-examination,  he  said,  ^^I 
am  hurt  here — (standing  up  and  showing  the  truss  in  position 
on  his  person.)  "I  received  the  injury  that  night,  and  have 
had  to  wear  a  truss  ever  since."  Louis  Lutt  was  with  Kunkel 
at  the  time,  and  he  testifies:  ^^  When  I  came  up  to  Kunkel  he 
was  lying  on  the  road.  He  lay  there  5  or  10  minutes,  then  we 
started  for  my  house.  I  went  to  my  store  and  left  him  in  bed," 
etc.  Elias  Gibbs  was  first-lieutenant  of  the  company  of  which 
Kunkel  was  captain — they  tented  together  for  eighteen  months 
— they  slept  in  the  same  bunk — they  slept  under  the  same 
blanket.  He  testified,  ^'I  have  seen  him  dress  and  undress 
many  times;  I  have  seen  him  naked,  and  wading  in  the  water, 
but  I  never  saw  him  with  a  truss  on,  and  never  knew  of  his 
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having  any.  I  remember  particularly  once  in  1868,  when  we 
were  about  wading,  a  stream.  He  was  naked  then  except  his 
shirt;  he  was  on  foot;  it  was  in  the  day  time."  And  this  it 
must  be  recollected  was  in  1868,  two  years  after  Dr.  Buckmas- 
ter  saw  (as  he  8aid)£unkel  adjusting  a  truss  in  his  room  at 
Topeka.  That  Kunkel  was  hurt  in  August  1869,  at  the  time 
alleged  in  the  petition,  there  is  no  dispute.  How  he  was  hurt, 
and  the  eiieni  to  which  he  was  hurt,  were  the  questions  in  con- 
troversy. Kunkel  swore  positively  on  these  points.  Louis 
Lutt  corroborates  Kunkel  fully;  he  shows  Kunkel  was  injured 
80  much  that  he  had  to  sit  down  several  times  before  he  got  to 
Latfs  honse — that  when  he  arrived  at  Lutt's  house  he  had  to 
go  to  bed,  although  his  own  home  was  only  a  short  distance 
from  town.  Gibbs  shows  that  even  if  Kunkel  was  injured  in 
1861  as  sworn  to  by  Dr.  Buckmaster,  that  he  wore  no  truss  in 
1862-1863  and  had  no  occasion  for  any,  and  Kunkel  swears 
positively  he  never  wore  one  before  he  was  injured  in  1869. 
Of  the  four  witnesses  whose  testimony  counsel  for  defense 
chum  the  jury  entirely  ignored,  none  of  them  swear  or  inti- 
mate that  Kunkel  was  not  injured  in  1869  as  alleged  in  his  pe- 
tition— nor  that  he  ever  received  any  injury  previously — 
while  on  the  contrary  Kunkel  explains  fully  to  the  jury,  and 
evidently  to  their  entire  satisfaction,  why  he  made  the  state- 
ments to  Kirby  and  Hogeboom,  as  sworn  to  by  them.  But 
again,  all  the  witnesses  were  before  the  jury  in  person — they 
saw  them — they  heard  them  testify — they  were  all  fellow-cit- 
izens of  the  jurymen,  living  in  the  same  county  with  them, 
and  they  found  specially  in  answer  to  a  special  question,  that 
Eunkei  was  not  ruptured  before  the  18th  of  August  1869 
where  he  now  wears  a  truss;  but  he  had  what  he  called  rup- 
tured veins  in  his  leg.  There  was  not  only  some  evidence  upon 
which  to  base  the  verdict,  but  there  was  as  we  claim,  and  as 
we  think,  a  great  abundance  of  it  Kot  only  this  jury  of 
twelve  men  found  these  facts,  but  a  previous  jury  of  like  num- 
ber of  the  citizens  of  Jefferson  county,  on  a  previous  trial, 
found  the  same  fiMrtB  in  the  same  way.    The  able  judge  who 
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tried  the  case  in  the  district  court  heard  all  the  evidence  twice 
— the  first  time  he  set  aside  the  verdict  and  granted  a  new 
trial,  because  of  his  own  motion  he  excluded  certain  testimony, 
as  he  afterward  thought,  improperly.  At  the  second  trial,  the 
court  rendered  judgment  upon  the  verdict,  and  refused  to 
grant  a  new  trial.  The  decisions  of  this  court  which  counsel 
for  plaintiff  in  error  seek  to  attack,  have  been  promulgated 
for  some  time,  and  have  met  with  the  entire  approbation  and 
concurrence  of  the  bar,  and  are  the  admitted  law  of  the  land, 
and  need  no  argument  from  us  or  from  others  to  sustain  them. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  This  action  was  tried  and  judgment  renderea 
in  fevor  of  the  plaintiflf  upon  a  petition,  of  which  the  material 
allegations  are  as  follows : 

"The  plaintiff,  Jerome  Kunkel,  complains  of  the  said  Kan- 
sas Pacific  Railway  Company,  the  defendant  herein,  for  that 
the  said  defendant  was,  on  August  18th  1869,  and  from  that 
time  till  now  has  been,  a  common  carrier  of,  and  in  the  busi- 
ness of  carrying,  passengers  on  its  railroad,  in  the  state  of 
Kansas,  in  the  county  of  Jefferson,  for  pay;  that  on  said  Idth 
of  August  1869,  the  said  defendant  undertook  and  promised  to 
carry  this  plaintiff  from  the  city  of  Topeka,  in  the  county  of 
Shawnee,  in  said  state  of  Kansas,  to  the  town  of  Medina,  in 
said  Jefferson  county,  for  the  sum  of  one  dollar,  which  said 
sum  was  then  and  there  duly  paid  to  the  said  defendant  by  this 
plaintiff,  and  this  plaintiff  went  on  board  the  car  or  carriage  of 
the  said  defendant,  on  and  under  and  by  virtue  of  said  agree- 
ment, and  was  conveyed  in  said  carriage  from  the  said  city 
of  Topeka  eastwardly  towards  said  town  of  Medina;  but,  in 
violation  of  its  said  contract  and  agreement,  the  said  defendant 
refused  to  stop  its  said  carriage  for  this  plaintiff  to  get  down 
at  said  town  of  Medina,  but  carried  this  plaintiff  past  the 
said  town  of  Medina,  and  ordered  and  directed  this  plaintiff 
io  get  down  from  said  carriage  more  than  a  mile  from  said 
town  of  Medina,  where  there  was  no  regular  stopping-place  or 
station  for  passengers  to  get  on  or  off  the  train,  and  no  plat- 
form or  other  convenience  to  step  on;  and  when  this  plaintiff 
attempted  to  dismount  from  the  said  carriage,  in  obedience  to 
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&e  said  order  and  direction  of  the  said  defendant,  the  said  de- 
fendant without  notice  to  this  plaintifi,  violently  and  suddenly 
started  their  said  carriage  and  with  great  force  threw  this  plain- 
tiff down  from  the  said  carriage  to  the  ground,  and  wounded, 
braised  and  beat  him,  this  plaintiff,  and  greatly  injured  him 
by  said  wounds  and  bruises;  of  which  injuries  the  plaintiff 
has  not  vet  recovered,  to  the  damage  of  this  plaintiff  in  the 
6am  of  nve  thousand  dollars." 

Several  questions  are  presented;  and  first,  it  is  alleged  that 
the  couft  erred  in  permitting  an  amendment  of  the  petition, 
and  in  not  sustaining  an  objection  of  the  defendant  to  the 
proposed  amendment  The  petition  as  originally  filed  was 
sulwtantially  and  almost  word  for  word  identical  with  that  we 
have  quoted,  except  that  the  fare  alleged  to  have  been  paid 
was  three  dollars,  and  the  date  of  the  transaction  was  given 
as  <' March  20th  1869/'  When  the  case  was  called  for  trial, 
objection  was  made  to  the  introduction  of  any  testimony,  and 
L&mMdiac     ^^^  cause  of  action  stated  in  the  petition  being  ap- 

''*'**^*'  parently  barred  by  the  statute  of  limitations,  the 
objection  was  sustained.  Leave  was  granted  to  amend,  and 
the  present  petition  was  filed  over  the  objection  of  the  defend- 
ant By  this  the  iigury  was  alleged  to  have  been  received  at 
a  date  less  than  three  years  before  the  filing  of  the  petition, 
and  therefore  it  disclosed- a  cause  of  action  not  barred.  Was 
this  error?  On  the  trial  the  plaintiff  testified  to  receiving  his 
iujaries  on  the  17th  or  18th  of  August  1869;  and  a  witness 
who  was  with  him  at  the  same  time  testified  to  the  matter  as 
happening  in  August  1869;  and  each  testified  to  paying  one 
dollar,  the  usual  £are  from  Topeka  to  Medina.  Kow  the 
amendment  of  pleadings  is  largely  within  the  discretion  of  the 
trial  court,  and  there  must  be  something  to  indicate  that  such 
discretion  has  been  abused  before  a  reversal  will  be  ordered 
because  of  the  granting  of  leave  to  amend;  Tat/lor  v.  Clendenr 
ning^  4  Eas.  624;  Davia  v.  WUsm,  11  Eas.  74.  It  is  certainly  no 
1  Am-  i«..«f>-  abuse  of  discretion  to  permit  the  correction  of  a 

ti«ioJ«uoo.  ^^.  ^^^  ^^  PhilUps,  8  Kas.  211.     And  this  it 

seems  is  all  that  the  amendment  amounted  to.    Counsel  labor 
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ingeniouely  to  show  that  a  cause  of  action  not  barred  wae,  by 
the  amendment,  substituted  for  one  barred;  but  we  are  not 
convinced  by  their  reasoning.  It  is  aiBrmatively  shown  that 
plaintiff  was  injured,  as  claimed,  in  August.  It  does  not  ap- 
pear that  he  was  ever  so  injured  before;  and  there  ia  surely  no 
presumption  that  the  defendant  ever  wronged  the  plaintiff 
twice  in  the  same  place,  and  under  like  circumstances.  A  sec- 
8.  nature  of  ^^^  positiou  of  couusel  is,  that  the  cause  of  action  is 
~******  not  one  arising  from  contract,  but  is  founded  upon 

tort,  and  that  therefore  it  was  barred  any  way,  even  if  August 
instead  of  March  was  the  time  of  the  injury.  This  claim  can- 
not  be  sustained.  While  the  distinction  between  actions  on 
contract  and  those  for  tort  is  plain  Mid  broad,  yet,  as  is  well 
said  in  the  case  of  Staley  v.  Jameson^  46  Ind.  159,  on  which 
counsel  mainly  rely,  and  in  which  is  quite  a  full  discussion  of 
the  question,  it  is  not  always  easy  to  determine  from  the  allega- 
tions of  the  petition  in  which  class  the  action  must  be  placed; 
for  contracts  are  often  alleged  in  actions  which  clearly  sound 
in  tort,  and  as  often  tortious  acts  and  conduct  of  the  defendant 
are  averred  in  actions  purely  ex  contractu.  And  often  the 
plaintiff  has  his  election  upon  the  same  state  of  facts,  whether 
to  bring  an  action  ex  contractu^  or  one  ex  delicto.  Here  the 
pleader  alleges  that  the  defendant  w-as  a  common  carrier,  that 
it  made  a  certain  contract  of  carriage,  and  received  its  pay 
therefor,  and  then  alleges  that  defendant  broke  said  contract, 
and  how  it  broke  it  True,  in  showing  how  defendant  broke 
the  contraqt  it  discloses  wrongful  acts  done  by  defendant;  but 
still  the  manifest  gist  of  the  action  is  the  breach  of  the  con- 
tract, and  the  tortious  acts  are  simply  the  manner  of  the 
breach.  The  case  was  tried  in  the  district  court  upon  the 
theory  that  it  was  an  action  ex  contractu^  and  the  first  briefs  of 
the  learned  counsel  were  prepared  upon  the  same  understand- 
ing; and  this  was  correct 

A  further  complaint  is,  that  the  court  refused  to  give  this 
instruction : 

•*7.  It  is  the  duty  of  the  jury  to  reconcile,  if  possible,  the 
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testimony  of  witnesses,  so  (ui  to  make'  them  all  testify  triilv ; 
but  if  in  this  cause  there  is  an  irreconcilable  conflict  in  the 
testimony  of  witnesses,  and  plaintiff  is  in  conflict  ,with  the 
testimony  of  disinterested  witnesses,  the  law  rather  presnmes 
tliat  tbe  plaintiff  has  been  influenced  by  his  interests  to  speak 
untnily,  and  that  the  disinterested  witnesses  are  entitled  to 
the  eonfldence  of  the  jury.  Disinterested  witnesses  are  enti- 
tled to  more  credit  than  interested  witnesses." 

The  court  had  at  the  instance  of  the  defendant  already  given 
this  instruction: 

^^6.  The  plaintiff  is  an  interested  witness  in  this  cause.  He 
is  interested  in  the  whole  amount  of  any  possible  recoverjr, 
and  in  all  the  costs  in  the  cause.  His  credibility  is  directly  m 
question.  Interested  witnesses  may  be  more  readily  suspected 
of  prevaricating,  or  even  testifying  &1sely  in  their  own  behalf, 
than  witnesses  who  have  no  interest  in  the  cause.'' 

It  had  also  in  its  general  charge  given  the  law  in  substan- 
tially the  same  language.  In  this  we  see  no  erron  The  court 
1  citdfbDttr     properly  called  attention  to  the  plaintiff's  interest, 

ifwitaeis;    ^^^  ^^^  effect  of  such  interest  upon  his  credibility  j 


aiid  that  was  as  &r  as  it  was  under  any  obligation  to  go.  It 
was  not  for  it  to  say  directly,  or  by  manifest  implication,  that 
it  was  the  doty  of  the  jury  to  believe  one  witness  rather  than 
auother.  Matters  affecting  the  credibility  of  a  witness  are 
proper  testimony,  and  may  properly  be  noticed— r indeed, 
ought  to  be  noticed  by  a  court  in  its  charge.  But  care  must 
be  taken  that  these  matters  are  not  laid  down  in  the  form  of 
snch  imperative  rules  as  to  extort  a  verdict  which  is  not  in  ac- 
cord with  the  honest  belief  of  the  jury.  Tell  a  juror  that  he 
ought  to  believe  a  disinterested  rather  than  an  interested  wit- 
ness, naming  him,  and  he  may  return  a  verdict  to  say  so,  when 
in  fact  he  honestly  and  sincerely  believes  the  other  way,  and 
apon  aU  the  circumstances  justly  does  so.  It  is  the  jury,  and 
not  the  court,  whose  province  it  is  to  determine  the  cred[ibility 
of  a  witness,  to  believe  or  disbelieve  him;  and  it  is  the  actual 
belief  which  is  sought  to  be  obtained.  Hence,  instructions 
which  make  it  matter  of  law  to  disbelieve,  are  wrong.  Shd- 
kbarger  v.  NafuSj  16  Eas.  547.     So  also,  instructions  whose  ap- 
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parent  purpose  and  tendency  are  to  compel  belief,  or  disbelief, 
are  erroneous;  and  generally  any  unnecessary  repetitions  or 
specializations  in  instructions  which  seem  to  manifest  an  in- 
sisting by  the  court  on  the  belief  or  disbelief  of  a  witness 
should  be  avoided.  We  do  not  decide  that  the  instruction  re- 
fused is  of  itself  too  strong,  or  that  it  would  in  every  case  be 
error  to  give  such  an  instruction.  But  we  do  hold  that  having 
given  at  the  instance  of  defendant  the  law  as  stated  in  the  6th 
instruction,  it  was  not  error  to  refuse  to  repeat  it  in  the  strong 
and  positive  terms  of  instruction  No.  7. 

A  final  error  complained  of  is,  that  the  verdict  is  against 
the  evidence.  The  case  comes  clearly  within  the  rule  so 
often  declared  by  this  court,  that  where  there  is  clear  and 
positive  testimony  sustaining  every  essential  fact,  and  the 
A.  Y«rdietB.wh«B  ^erdict  has  received  the  approval  of  the  trial  court, 

.oidMurb«L  ^yg  ^^j^  ^ji  jj^^  interfere,  even  though  the  testi- 
mony  seems  greatly  to  preponderate  the  other  way.  In  other 
words,  in  cases  brought  here  on  error  from  a  trial  upon  oral 
testimony,  this  court  is  not  a  trier  of  questions  of  fact.  We 
might  therefore  simply  rest  this  opinion  upon  the  statement, 
that  the  plaintiff's  testimony  positively  and  clearly  shows  all 
the  fitcts  necessary  to  sustain  the  verdict;  that  it  is  in  most  of 
the  principal  matters  positively  corroborated  by  one  who  ap- 
pears to  be  an  entirely  disinterested  witness,  and  as  to  the 
matter  in  which  it  is  chiefly  contradicted  receives  strong  sup- 
port from  another  witness  also  apparently  disinterested.  But 
as  counsel  earnestly  challenge  the  rule,  we  may  be  pardoned 
if  we  tarry  a  moment  or  two  upon  it.  And  first,  we  may 
remark,  that  it  is  a  rule  uniformly  recogrtiased  from  the  first 
existence  of  this  court  down  to  the  present  time.  In  the 
very  first  volume  of  the  Kansas  Reports,  in  Backus  v.  Clark^ 
p.  803,  the  court  reversed  a  judgment  because  against  the 
evidence,  taking  pains  to  say  that  it  did  so  because  there  was 
a  total  &ilure  of  proof  upon  one  essential  fkct,  and  that  when 
there  was  such  a  total  failure  a  question  of  law  was  presented 
calling  for  the  action  of  the  reviewing  court    The  implica- 
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tion  was  very  dear.  The  doctrine  has  been  affirrnfttively  an- 
noanced  time  and  again,  since  then,  and  in  almost  every 
volume  of  the  reports.  See  among  others:  Bayer  v.  Coekerilly 
3  Eas.  294;  JSrmul  v.  KuUok,  a  Eas.  499;  U.  P.  Rb/.  Co.  v: Con- 
verse 4  Eas.  206 ;  Blair  v.  Fields,  5  Eas.  58;  Base  v.  WUUamSy  5 
£a8. 488;  Padfic  BUL  Oo.  v.  Nash,  7  Eas.  280;  Schiol  District  v. 
Grmer,  8  Eas«  224;  Uhieh  v.  Ulrieh,  8  Eas.  402;  BiUh  v.  Ford, 
9  Eas.  17;  Luke  v.  Johmycake,  9  Eas,  519;  K.  P.  Bly.  Co. 
0.  MmUelle,  lOEas.  126;  8i.  Jos.  #  D.  C.  Bid.  Oo.  v.  Chase,  11 
Eas.  47;  Brewster  v.  Hail,  12  Eas.  161;  A.  T.  ^  S.  F.  lOd.  Co.  v. 
Stioiford,  12  Eas.  854;  Bridge  Co.  v.  Murphy,  13  Eas.  40;  K.  P. 
Rbf.  Co.  V.  Salmon,  14  Eas.  528«  In  the  early  case  of  Frmul  v. 
Kidlokj  8  Eas.  501,  Chief  Justice  Orozier  says:  ^^It  is  a  well- 
established  rule  of  this  courts  tbat  the  verdict  of  a  jury  will 
not  be  disturbed  if  there  is  any  testimony  to  sustain  if  The 
role  has  not  at  any  time  been  stated  in  stronger  language  by 
any  member  of  this  court  Nor  is  this  court  the  only  or  the 
first  coart  to  announce  this  doctrine.  In  Rogers  v.  King,  12 
Ga.  288,  the  supreme  court  say:  ^^If  there  was  any  evidence 
to  justify  the  verdict,  we  would  not  disturb  it'*  And  the 
same  proposition  was  sustained  in  Alfred  v.  The  SUttCf  6  Ga. 
488;  Lewis  v.  Long,  20  Ga.  568.  The  -supreme  court  of  Ar- 
kansas used  this  language:  *' There  not  being  a  total  want  or 
iailnre  of  evidence  to  sustain  the  verdict,  this  court  affirms 
the  judgment; "  BenneU  v.  The  State,  13  Ark.  694.  And 
again,  ^*  Though  the  verdict  of  a  jury  be  contrary  to  the 
judgment  oi  the  appellate  court,  it  will  not  be  set  aside  un- 
less there  is  a  total  want  of  evidence  to  sustain  it; "  McDaniel 
c.  Pixrks,  19  Ark.  671.  See  also  Mains  v.  The  State,  18  Ark. 
285;  lAndsay  v.  Wayland,  17  Ark.  885;  HiU  v.  Jayne.  18  Ark. 
396;  M.  ^SL  F.  Plank  Boad  Co.  v.  Bauere,  21  Ark.  806.  In 
California,  the  supreme  court  thus  lays  down  the  rule:  '^The 
appellate  court  will  not  disturb  the  verdict  when  there  is  any 
evidence  to  support  it;''  EscoUe  v.  Merle,  9  Cal.  94.  In  Eli- 
Qois  we  find,  *'The  court  will  rarely  if  ever  disturb  a  verdict 
vhen  there  is  anything  in  the  record  tending  to  support  the 
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finding  of  the  jury;"  Yomg  v.  Silkmod,  11  111.  86;  Galiup  v. 
Smith,  24  Dl.  586.  In  Indiana,  ''A  new  trial  will  not  be 
granted  wiiere  the  evidence  is  oonflictingy  if  there  is  enough 
in  the  record  taken  by  itself  to  sustain  the  verdict;"  Scobey 
V.  Armingian,  6  Ind.  514.  In  Missouri,  **Wheii  the  verdict  of 
a  jury  comes  here  endorsed  by  the  refusal  of  Hie  court  which 
tried  the  case  to  grant  a  new  trial)  this  court  will  not  interfere 
on  the  ground  that  the  evidence  does  niot  support  the  verdict 
Jurors  are  the  appropriate  judges  of  the  &ctSy  as  the  courts 
are  of  the  law;"  State  v.  Andersen,  19  Mo.  246.  And  again, 
"T'.e  refusal  of  a  court  to  grant  a  new  trial  where  a  motion 
is  based  on  alleged  absence  of  any  testimony  to  warrant  a 
verdict,  is  not  error,  unless  the  preponderance  of  evidence 
against  the  verdict  is  so  strong  as  to  raise  a  presuniption  of 
prejudice,  corruption  or  gross  ignorance  on  the  part  of  the 
jury;^'  Prioe  v.  Evans,  49  Mo.  896.  In  Kentucky,  "This 
court  will  notTeverse  on  the  ground  that  the  verdict  sustained 
by  the  inferior  court  was  contrary  to  evidence  where  there 
was  any  evidence  conducing  to  maintain  it;"  Bagby  v.  Leuria^ 
AdrrCXy  2  T.  B.  Monroe,  76.  In  Tennessee,  "The  court  of  er- 
rors  will  not  grant  a  new  trial  if  there  be  any  proof  by  which 
the  verdict  can  be  sustained;"  Dodge  ».  BrUtain,  Meigs,  84 
And  again,  "It  is  a  well-settled  rule  of  practice  in  the  su- 
preme court,  that  in  civil  cases  a  verdict  will  not  be  disturbed 
if  there  be  ang  evidence  to  support  U,  however  unsatisfactory 
that  evidence  may  appear  by  the  record; "  McKmney  v.  Craig, 
4  Sneed,  577.  In  New  Hampshire,  "Where  there  is  evidence 
competent  to  be  considered  by  a  jury,  and  the  court  submit  it 
for  their  decision,  the  verdict  will  not  be  set  aside,  although 
the  court  maybe  of  opinion  that  the  evidence  was  insufficient 
to  prove  the  fact; "  WendtU  v.  MouUon,  26  N.  H.  (6  Foster)  41. 
In  Michigan,  in  a  case  taken  by  certiorari  from  a  justice  of 
the  peace  to  the  circuit  court,  "  If  there  was  evidence  before 
the  justice  to  prove  every  fact  necessary  to  sustain  the  judg* 
ment  the  circuit  court  cannot  reverse  it,  however  much  it 
may  be  dissatisfied  with  the  conclusion  of  the  justice  or  the 
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jarj.  All  it  can  do  is  to  inquire  whetiier  there  wefi  a  total 
want  of  evidence  before  the  justice  to  prove  aome  fact  that 
should  have  been  proved  to  suatiaia  the  aotipti; "  W$lchv.  Bogf/^ 
11  Mich.  48.  In  New  York,  "The  verdict  of  a  jury  cannot 
be  interfered  with  except  when  the  evidence  is  wholly  insuffi- 
cient to' sustain  the  verdict;*'  CoU  v.  Road  Cb.,  33  K  Y.  Su- 
perior Ct  189.  In  Iowa,  "Always  refusing  to  interfere  when 
there  is  evidence  ^opon  which  the  verdict  finds  reasonable 
iupport,.  even  wh^n  if  sitting  as  jurors  we  would  without 
hesitation  have  found  the  other  way  upon  the  evidence;'' 
CqtUhv.  Boad  Co.,  37  Iowa,  828.  But  it  is  useless  to  multiply 
citationB.  Scoree  and  scores  of  cases  can  be  found  in  which 
nmilar  langtoi^e  has  been  used  by  appellate  courts.  And  it 
most  be  cooeeded  it  is  also  equally  true,  that  there  are  multi- 
fades  of  cases  .in  which  appellate  courts  have  reversed  the  jadg- 
Qients  of  lower  tribunals  because  contrary  to  the  evidence,  and 
iv  which  they  have  said  that  while  there  is  simply  a  conflict  in 
tlte  testimony,  yet  it  is  apparent  that  the  verdict  or  finding 
was  clearly  against  the  weight  of  the  evidence,  and  mitni- 
festly  unjust,  and  therefore  it  was  their  duty  to  set  it  aside. 
All  that  we  design  by  these  citations,  and  it  will  be  noticed 
that  they  are  nearly  all  from  the  earlier  reports  of  the  several 
states,  is  to  show,  that  in  this  rule  of  decision  we  have  been 
guilty  of  no  "innovation;"  we  have  discovered  no  new  thing, 
bat  are  simply  walking  super  antiquaa  vias.  Into  a  discussion 
of  the  wisdom  of  the  rule  we  do  not  care  to  enter.  It  has 
been  commented  on  time  and  again  in  opinions  filed  by  thin 
court;  and  while  it  inay  sometimes  result  in  injustice,  yet  we  an; 
confident  a  different  rule  would  tend  to  far  greater  injustieu 
and  wrong.  Testimony  on  paper  is  not  like  testimony  from 
the  lips;  and  when  twelve  jurymen  who  hear  the  living  voice, 
aiMl  see  the  man  who  utters  it,  believe  one  witness  and  dis^ 
believe  four,  and  the  judge  who  has  the  same  opportunities  of 
judgment  declares  that  he  thinks  that  they  ought  to  have  so 
believed  and  disbelieved,  it  seems  very  like  trifiing  with  the 
sacredness  <rf  jury  trials  for  ns  who  know  nothing  but  the 
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written  story  of  what  was  said  and  done,  and  that  story  too 
often  imperfect  and  incomplete,  to  decide  that  all  this  is 
wrongy  and  that  jury  and  judge  ought  to  have  believed  and 
found  the  other  way.  But  counsel  contend  that  trial  judges 
in  this  state  imagine  the  same  rule  governs  their  action  as 
ours.  We  do  not  positively  know  how  this  may  be.  Two  of 
our  number  have  had  experience  as  trial  judges,  and  never  so 
understood  the  law;  and  we  have  yet  to  meet  a  district  judge 
who  has  so  expressed  his  understanding  thereof.  The  ftine- 
tions  of  the  two  are  widely  dissimilar.  The  one  has  the  same 
opportunity  as  the  jury  for  forming  a  just  estimate  of  the 
credence  to  be  placed  in  the  various  witnesses,  and  if  it  ^>- 
pears  to  him  that  the  jury  have  found  against  the  weight  of 
the  evidence  it  is  his  imperative  duty  to  set  the  verdict  aside. 
[Johnson  v.  Leggeit,  28  Kas.  607,  608;  WiUiams  v.  Town^end^  15 
Kas.  664,  570.]  We  do  not  mean  that  he  is  to  substitute  his 
own  judgment  in  all  cases  for  the  judgment  of  the  jury,  for  it 
is  their  province  to  settle  questions  of  fkct;  and  when  the 
evidence  is  nearly  balanced,  or  is  such  that  different  minds 
would  naturally  and  fairly  come  to  different  conclusions  there- 
on, he  has  no  right  to  disturb  the  findings  of  the  jury,  al- 
though his  own  judgment  might  incline  him  the  other  way. 
In  other  words,  the  finding  of  the  jury  is  to  be  upheld  by 
him  as  against  any  mere  doubts  of  its  correctness.  But  when 
Ms  judgment  tells  Lim  it  is  wrong,  that  whether  from  mistake, 
or  prejudice,  or  other  cause,  the  jury  have  erred,  and  found 
against  the  fair  preponderance  of  the  evidence,  then  no  duty 
is  more  imperative  than  that  of  setting  aside  the  verdict,  and 
remanding  the  question  to  another  jury.  {Johnson  v.  Leggett, 
28  Kas.  607,  608;  WiUiams  v.  Townsend^  15  Kas.  564,  570.]  It 
was  a  fear,  in  view  of  the  meagreness  of  the  testimony,  that 
this  duty  had  not  been  fully  recognized,  that  drew  from  this 
court  the  expressions  it  used  in  the  two  cases  which  counsel 
especially  criticize.  Whenever  on  the  other  hand  a  case 
reaches  this  court  upon  the  record,  and  it  appears  that  the 
trial  court  has,  by  overruling  a  motion  for  a  new  trial,  ap* 
proved  of  the  verdict,  it  is  and  must  be  taken  as  its  certificate 
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that  the  verdict  is  either  fally  in  accord  with  its  belief  upon 
the  testimony,  or  else  that  there  was  such  a  fair  and  reason- 
able doubt  as  to  the  weight  of  evidence,  pro  and  coriy  that 
honest  and  intelligent  minds  might  fairly  differ  in  their  con- 
cloaions,  and  that  therefore  the  verdict  of  the  jury  should  be 
accepted  as  just  We  have  therefore,  not  the  witnesses,  but 
the  finding  of  the  jury  prima  facie  right,  and  also  the  ap- 
proval of  the  only  judge  who  has  anything  like  full  oppor- 
tnnities  of  knowing  whether  it  was  right.  Under  those 
circumstances  it  should  be  a  very  clear  case  before  a  review- 
ing court  should  interfere.  The  due  administration  of  the  law 
demands,  and  in  the  long  run  the  most  satisfactory  and  most 
complete  justice  will  be  secured  by  leaving  the  settlement  of 
questions  of  fact  to  the  tribunals  which  see  and  hear  the  wit- 
nesses. 

The  judgment  will  be  affirmed. 

AU  the  Justices  concurring. 


Anprbw  J.  Hopkins  et  oL  v.  Jennib  W.  Cothrah. 

1.  Plkadings,  BSled  out  of  Time,  and  Without  Leave,  a  Ntdlity,  An  amended 
answer  filed  oat  of  time,  without  leave  of  the  court  or  judge,  and  with- 
oat  the  consent  of  the  plaintiff,  may  be  treated  as  a  nullity  by  the  court 
and  coonsel.  [R,  R.  v.  Wthon.  10-112;  Davis  ».  TFi&on,*  11-74 ;  J^s  v, 
FHekenger,  14-308;  Luke  v.  Johrmyoake,  9-11;  NeiUel  v.  Hunter^  19-221; 
Sioerdgfeger  v.  State,  21-475.] 

2. Waiver  of  Eq>ly,     In  an  action  on  a  note  and  mortage  the 

issues  were  all  made  up  and  completed  by  the  due  filing  of  a  peti- 
tion, answer  and  reply.  Afterward  defendants,  with  leave  of  the  court, 
filed  an  amended  answer;  but  there  was  no  record  or  entry  made  show* 
ing  that  the  defendants  had  any  such  leave;  and  therefore,  so  far  as  the 
record  of  the  case  showed,  the  amended  answer  was  filed  without  leave 
and  was  a  nullity.  This  amended  answer  set  forth  matter  not  pleaded 
in  any  of  the  former  pleadings,  which  new  matter  needed  a  reply  to  put 
it  in  issue.  No  such  reply  however  was  filed.  Afterward  the  parties 
went  to  trial  and  tried  the  case  as  though  said  amended  answer  had 
been  properly  filed,  and  as  though  all  the  allegations  thereof  had  been 
properly  put  in  issue  by  a  reply.    The  jury  found  in  favor  of  the  i»lain- 
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tiff  and  agsinst  the  defendants,  and  judgment  was  rendered  accordingly. 
The  defendants  then  brought  the  case  to  the  supreme  court  on  petition 
in  error.  Afterward  the  defendants  procured  an  order  of  the  district 
court  making  an  entry  nunc  pro  tunc  showing  that  defendants  had  in 
fact  leave  to  file  said  amended  answer  at  the  time  it  was  filed.  The 
defendants  then  asked  leave  of  the  supreme  court  to  have  the  tran- 
script which  had  been  filed  with  the  petition  in  error,  amended,  by  in- 
corporating into  it  said  nunc  pro  tunc  entry,  and  by  making  said  nunc 
pro  tunc  entry  a  part  of  the  transcript ;  and  defendants  then  asked  to 
have  the  judgment  of  the  court  below  reversed  because  said  amended 
answer  was  not  replied  to:  Hdd,  That  the  said  amendment  may  be 
considered  as  made,  but  that  the  judgment  of  the  court  below  will  not 
be  reversed  because  of  a  want  of  said  reply;  that  under  the  circum- 
stances of  this  case  it  will  be  considered  that  a  reply  to  the  amended 
answer  was  waived.    INetcott  v.  Porter,  19-134;  Nooner  v.  Shorty  20-624.] 

JError  from  Shawnu  District  Court 

FoRECLOsuRB  of  mortgage,  brought  by  Cothran  against  JToji- 
Icins  and  wife.  Amount  of  principal  debt  claimed,  $4,200. 
Defense,  usury  to  amount  of  $275.  The  answer  was  due  and 
was  filed  7th  November  1873.  Reply  filed,  8th  November. 
An  amended  answer  was  filed  6.th  January  1874.  Trial,  and 
judgment  for  plaintiff,  at  June  Term  1874  of  the  district  court. 
The  case  was  brought  here  on  error  by  defendants  Hopkins  and 
Hopkins.  The  subsequent  proceedings  in  the  district  court, 
and  in  this  court,  are  stated  in  the  second  opinion,  infra.  Two 
opinions  were  written  and  filed,  both  of  which  are  printed 
herewith. 

Guthrie  ^  Browriy  for  plaintiffs  in  error, 
Clemens  /  Rossington^  for  defendant  in  error. 

FIRST  OPINION. 
The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  About  the  only  thing  complained  of  in  this 
case  is,  that  the  court  below  did  not  give  sufficient  attention  to 
the  amended  answer  of  the  defendants  below,  plaintiffs  in 
error.  Now  when  this  amended  answer  was  filed  the  case 
stood  upon  petition,  answer,  and  reply,  and  the  time  for  filing 
an  answer  had  long  previously  passed.     The  anaended  answer 
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appears  to  have  been  filed  out  of  time,  without  Heave  of  the 
court  or  judge,  and  without  th^  consent  of  the  plaintiff  It 
was  therefore  proper  for  said  court  and  judge  to  treat  6aid 
amended  answer  as  a  nullity/  {Luke  v.  Johawj/eakej  9  Easv  511.) 
We  think  no  error  was  committed  by  the  court  below.  Cer- 
tainly none  is  shown  by  the  record  brought  to  this  court. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concurring. 

SBCX)ND  OPINION. 
Valbntinb,  J. :  It  seems  that  after  this  case  had  been  brought 
to  this  court  the  plaintifls  in  error  discovered  that  the  record 
of  the  proceedings  of  the  court  below  (a  copy  of  which  they 
filed  with  their  petition  in  error  in  this  court,)  did  not  show 
that  they  had  any  right  or  authority  to  file  their  said  amended 
answer  in  the  court  below.  They  therefore  applied  to  the 
court  below,  and  on  their  motion  (i^tained  an  order  from  that 
court  directing  an  entry  nunc  pro  iunco{  an  order  showing  that 
they  had  obtained  leave  of  the  court  below  to  file  said  amended 
answer  at  the  time  they  in  fact  did  file  it  They  then  brought 
a  copy  of  said  nunc  pro  iuno  entry  to  this  courts  and  moved  this 
court  for  leave  to  amend  their  original  transcript  by  incorpor- 
ating this  nunc  pro  tunc  entry  into  it  and  making  it  a  part 
thereof  This  motion  was  taken  under  advisement  by  the 
court  The  parties  then  submitted  the  entire  case  to  the  court 
for  decision  on  its  merits,  and  the  court  took  the  whole  case 
under  advisement  Afterward,  when  the  court  came  to  con- 
sider the  case  it  entirely  overlooked  the  motion  of  the  plain- 
tifis  in  error  to  amend  their  original  transcript,  and  considered 
the  case  without  ezanliniDg  said  nunc  pro  tunc  entry.  We  shall 
DOW  reconsider  the  case,  and  shall  consider  it  as  though  said 
nunc  pro  tunc  entry  were  in  fitct  incorporated  into  the  original 
transcript  and  constituted  a  part  thereof.  And  therefore  we 
shall  consider  the  case  as  though  the  plaintifis  in  error,  defend- 
ants below,  had  full  authority  to  file  their  said  amended  answer 
at  the  time  they  filed  it  And  taking  this  view  of  the  case,  did 
the  court  below  commit  any  error?    The  petition  iahowed  that 
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the  note  and  mortgage  were  executed  for  the  sum  of  $4,200, 
with  interest  at  the  rate  of  12  per  cent,  per  annum,  and  a  stip- 
ulation for  $400  as  attorney-fees  in  case  of  foreclosure.  The 
amended  answer  admitted  the  execution  of  the  note  and  mort- 
gage as  alleged  in  the  petition,  hut  it  alleged  that  $276  of 
the  said  sum  of  $4,200  was  for  usurious  interest.  This  was 
the  only  new  matter  alleged  in  the  amended  answer,  and  there- 
fore the  only  matter  alleged  therein  that  needed  a  reply  to  put 
it  in  issue.  "So  reply  was  however  filed  to  the  amended  an- 
swer. After  said  amended  answer  was  filed  the  defendants 
below  moved  the  court  for  judgment  upon  the  pleadings;  but 
upon  what  grounds  this  motion  was  made,  is  not  shown.  It 
could  not  have  been  made  upon  the  ground  however  that  no 
reply  was  filed  to  said  amended  answer;  for,  ignoring  every- 
thing but  the  petition  and  amended  answer,  and  upon  these 
pleadings  alone  the  defendants  were  not  entitled  to  judgment, 
but  on  the  contrary  the  plaintiff  below  was  entitled  to  a  judg- 
ment for  $3,925  principal,  with  interest,  and  $400  attorney-fees, 
and  costs,  and  for  a  sale  of  the  mortgaged  property,  etc.  It 
will  be  remembered  that  the  original  answer  was  replied  to. 
Said  motion  was  overruled,  and  no  exception  was  taken  thereto. 
The  case  was  then  submitted  to  a  jury  for  trial.  What  the 
evidence  was  we  cannot  tell,  for  none  of  it  seems  to  have  been 
preserved,  and  no  question  seems  to  have  been  raised  upon  its 
introduction.  From  Jhe  instructions  however,  given  and  re- 
fused, and  the  defendants'  motion  for  a  new  trial,  we  would 
infer  that  the  sole  question  litigated  before  the  jury  was  whether 
the  defendants  received  $3,925,  or  $4,000,  as  the  consideration 
for  their  said  note  and  mortgage.  The  sole  contest  before  the 
jury  seems  to  have  been  whether  $75  of  the  amount  included 
in  said  note  and  mortgage  was  for  usurious  interest  or  not. 
Now  this  question  could  be  raised  before  the  jury  only  by  the 
said  amended  answer,  and  a  supposed  reply  thereto.  No  other 
pleadings  raised  it  The  amended  answer  set  forth  that  $275 
of  the  amount  included  in  the  said  note  and  mortgage  was  for 
usurious  interest.  But  it  would  seem  that  on  the  trial  plaintiff 
admitted  that  $200  of  that  amount  was  for  usurious  interest, 
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and  therefore  contested  with  the  defendant  only  as  to  whether 
the  other  $76  of  that  amoant  was  for  usurioos  interest.  The 
court  instrnoted  the  jary  among  other  things  as  follows: 

'*The  plaintiff  claims  the  consideration  to  have  been  $4,000. 
The  defendants  claim  that  it  was  $8,925.  The  only  question 
for  yon  to  decide  is,  how  much  did  defendants,  receive  as  the 
consideration  for  said  note?  WAen  ycu  decide  thai  from  the 
evidenee,  yon  will  find  yonr  verdict  for  the  plaintiff  for  that 
amount,  with  interest  from  the  date  of  the  note  at  the  rate  of 
12  per  cent  per  annum,  to  which  yon  will  add  the  sum  of  $400 
88  attorney-fees^  and  find  that  the  plaintiff  has  a  lien  on  the 
land  for  that  amount."  ' 

No  exception  was  taken  to  this  instruction,  not*  indeed  to  any 
instruction  given  by  the  court.  And  the  record  does  not  af- 
firmatively show  that  all  the  instructions  given  have  been 
brought  to  this  court.  The  defendants  asked  to  have  certain 
instructions  given.  These  instructions  show  beyond  all  ques* 
tion  that  the  defendants  considered  that  all  the  allegations  of 
theic  amended  answer  were  in  issue.  These  instructions  were 
refused,  and  the  defendants  excepted.  This  is  the  first  excep* 
tion  taken  by  the  defendants  below,  plaintiffs  in  error. 
Whether  these  instructions  should  have  been  given  or  not,  we 
can  hardly  telL  We  are  inclined  to  think  that  the  substance 
of  them,  as  far  as  they  stated  the  law  of  the  case,  was  embod* 
ied  in  the  instructions  already  given.  But  further  than  this: 
none  of  the  evidence  in  the  case  is  brought  to  this  court  {Ed. 
Assoc.  V.  Siichcockf  4  Kas.  36;  Atdd  v.  Kimberlin,  7  Kas.  601; 
Leroy  v.  McCormeUy  8  Kas.  273;  The  State  v.  Herald,  9  Kas. 
200.)  And  we  are  not  informed  affirmatively  that  all  the  in- 
structions given  are  contained* in  the  record.  So  far  as  we 
have  the  means  of  determining,  we  should  think  that  the  court 
below  did  not  err  in  refusing  said  instructions. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendants  for  $6,026.66.  This  sum  is  composed  of  $4,000 
received  by  the  defendants  as  the  consideration  for  said  note 
and  mortgage,  $626.66  interest  thereon,  and  $400  attorney- 
fees.     This  sum  is  just  $75,  with  interest  thereon,  more  than 

If— i7  Kat, 


Digitized  by 


Google 


178  SUPREME.  COURT.  OF  KANSAS. 

Hopkins  v.  Oothran.' 

the  defendants  yirtually  admitted  to  be  due  to  the  plaintiff*  by 
their  pleadings.  The  defendants  then  moved  the  court  for  a 
new  trial  upon  the  following  grounds,  to-wit:  "Ist^  There^ 
fasal  of  the  court  to  render  judgment  for  the  defendants  on 
the  pleadings;  2d,  Error  in  giving  instructions;  8d,  Error  in 
revising  instructions;  4th,  The  jury  erred  in  finding  for  the 
plaintiff";  5th,  The  verdict  of  ^e  jury  is  excessive."  We 
have  already  considered  the  first,  second,  and  third  .of  the 
above-named  grounds,  and  find  no  error.  The  fourth  and  fifth 
grounds  yet  remain  to  be  considered.  These  go  to  the  finding 
of  the  jury!  Now  whether  the  jury  erred  or  not  in  their  find- 
ings, we  cannot  tell,  for  we  do  not  know  what  the  evidence 
was.  The  court  below  overruled  the  motion  for  a  new  trial, 
and  the  defendants  excepted.  This  is  the  second  and  last  ex- 
ception taken  by  defendants  below.  We  do  not  think  that 
the  court  erred  in  overruling  said  motion  for  a  new  trial.  The 
court  below  then  rendered  judgment  upon  the  verdict  of  the 
jury,  and  in  accordance  with  the  verdict.  We  do  not  think 
the  court  erred  in  this.  The  only  ground  upon  which  plain- 
tifi  in  error  can  make  the  slightest  claim  of  error  is  that  the 
verdict  and  judgment  were  for  $76  and  for  interest  thereon 
greater  than  they  ought  to  have  been,  but  the  question  whether 
the  defendants  received  that  $76,  and  whether  they  should  pay 
the  same  back  to  the  plaintiff  with  interest,  was  fiiirly  submit- 
ted to  the  jury,  and  the  jury  found  against  them.  The  only 
answer  to  this  that  plaintiffs  in  error  could  make  is,  that  this 
question  should  not  have  been  submitted  to  the  jury;  that  the 
defendants'  amended  answer  alleged  that  said  $76  (along  with 
with  $200  more  for  which  ver<fict  and  judgment  were  not  ren- 
dered) was  never  received  by  defendants,  but  was  merely 
usurious  interest,  and  that  said  amended  answer  was  not  re- 
plied to.  Now  it  is  true  that  said  amended  answer  was  not 
replied  to,  but  still  the  case  was  tried  in  every  respect  the  same 
as  it  would  have  been  tried  if  a  reply  had  been  filed  to  the 
amended  answer;  and  therefore  we  think  the  defendants 
waived  a  reply.     ( Wilson  v.  Fuller y  9  Kas.  177, 189, 190;   Olew- 
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miv.Sayden^  4  Penn.  St  138;  JMbert  v.  OolHer,  6  Ala.  269; 
Clark  V.  Stoddard,  8  Ala.  866;  Tysm  v,  JRichard,  3  Harris  &  J. 
109.)  The  attentiou  of  the  court  below  was  at  no  time  specifi- 
cally called  to  the  fact  that  no  reply  had  been  filed  to  the 
amended  answer.  And  there  is  nothing  in  the  whole  case 
that  shows  that  the  plaintifi*  ever  knew,  until  said  nunc  pro 
tunc  entry  was  made,  that  said  amended  answer  was  filed  with 
leave  of  the  court,  or  that  it  had  any  force  or  validity  as 
against  the  will  or  wishes  of  the  plaintiff.  At  the  time  of  the 
trial  the  amended  answer  appeared,  so  far  as  the  record  shows, 
to  have  been  a  nullity.  And  possibly  the  plaintiff  may  have 
thought  by  going  to  trial  as  though  the  amended  answer  was 
not  a  nullity  she  herself  was  doing  all  the  waiving  of  rights 
that  was  done  in  the  case.  And  now  under  all  the  circum- 
Btances  of  this  case,  would  it  be  fair  to  say  that  the  plaintiff 
was  bound  to  know  that  said  amended  answer  had  force  and 
validity,  although  from  the  record  it  appeared  to  be  a  nullity, 
and  that  she  was  bound  to  reply  to  the  same  or  be  treated  by 
the  supreme  court  as  in  default  when  she  was  not  treated  so 
in  the  district  court  either  by  the  court  or  the  defendants? 
And  would  it  be  fair,  after  the  defendants  have  taken  the' 
chances  of  a  trial  upon  the  truth  of  the  allegations  of  their 
said  amended  answer,  that  they  should  now  be  allowed  to  raise 
the  question  for  the  first  time  in  the  supreme  court  that  no  re- 
ply had  been  filed  to  such  answer?  As  the  court  below  al- 
lowed the  defendants  to  file  an  amended  answer  out  of  time, 
witiiout  any  showing,  and  without  any  terms  being  imposed, 
the  court  would  undoubtedly  have  allowed  the  plaintiff  at  any 
time  to  file  a  reply  thereto  upon  a  bare  suggestion  of  its  neces- 
sity to  put  the  allegations  of  the  amended  answer  in  issue.  If 
it  be  claimed  however  that  this  suggestion  should  have  come 
from  the  plaintiff,  then  it  may  be  answered  that  there  is  noth- 
ing in  the  record  that  shows  that  the  plaintiff  ever  knew  that 
Baid  amended  answer  had  any  validity  until  said  nunc  pro  tunc 
entry  was  made  long  after  trial  and  judgment.  We  think  un- 
der all  the  circnmstances  that  the  suggestion  of  a  necessity  for 
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a  reply  should  have  come  from  the  defendants;  and  as  it  did 
aot,  that  the  defendants  waived  the  reply. 

The  judgment  of  the  court   below  will  therefore  be  af- 
firmed. 

All  the  Justices  concurring. 


GsoKOB  Glare  v.  Pbnslopb  Whitb. 

Coem^  Taxable  Agaxn/U  Lowng  Party.  An  action  was  taken  on  i^ipes] 
from  a  justice's  court  to  the  district  court.  In  the  dUtrict  court  the 
plaintiff,  without  leave  of  the  court,  or  consent  of  the  defendant,  filed 
U  demurrer  to  the  second  defense  set  forth  in  the  defendant's  bill  of  par- 
ticularsy  and  then  subpoenaed  witnesses  in  the  case.  Afterward,  with 
leave  of  the  court  the  plaintiff  withdrew  said  demurrer,  receiving  no 
benefit  therefrom,  and  the  defendant  losing  nothing  thereby.  Nothing 
was  at  any  time  done  to  abridge  the  right  of  the  court  or  the  defendant 
to  treat  said  demurrer  as  a  nullity ;  and  judgment  was  afterward  ren- 
dered in  favor  of  the  plaintiff  and  against  the  defendant  for  the  ftiU 
amount  of  the  plaintiff's  claim :  Held,  That  the  court  did  not  eir  in  or* 
dering  that  the  costs  of  plaintiff's  witnesses  be  taxed  against  the  de- 
fendant. 


Error  from  Neosho  IHsirici  Court 

Motion  to  retax  costs,  heard  and  decided  at  the  April  Terra 
1874.  The  motion  was  granted,  and  Chrkj  defendant,  brings 
the  case  here. 

StUlwdl  ^  Bayliss^  for  plaintiff  in  error. 

C.  F.  HutchingSy  and  John  Hall,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  only  question  involved  in  this  case  is 
one  of  costs.     The  question  was  raised  in  the  court  below  on  a 
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motion  to  retax  oo&ts.    The  motion  was  submitted  to  the  court 
below  upon  the  following  agreed  statement  of  facts,  to- wit: 

"In  the  matter  of  the  motion  of  plaintiff  Penelope  White,  to 
retax  the  costs  in  this  cause,  it  is  agreed  that  the  following  are 
the  fieu^ts  which  shall  be  considered  by  the  court  in  passing 
upon  said  motion.  On  the  18th  of  May  1872,  plaintiff*  brought 
her  action  before  a  justice  of  the  peace  of  Neosho  county  to  re- 
cover the  sum  of  113.50  of  said  defendant.  She  filed  her  bill 
of  particulars,  and  the  defendant  filed  his  bill  of  particulars. 
Plamtiff  obtained  judgment  for  the  full  amount  of  her  claim, 
and  defendant  appealed  to%  the  district  court,  and  all  the  orig- 
inal papers  in  said  cause,  and  the  transcript  of  the  justice,  were 
filed  in  the  clerk's  ofiice  on  the  18th  of  June  1872.  No  new 
pleadings  were  filed  in  the  district  court  until  the  11th  of  De- 
oember  1872,  when  plaintifif  filed  a  motion  to  dismiss  the  appeal, 
which  motion  was  overruled  by  the  court.  On  the  20th  of 
December  1872,  the  plaintiff,  without  the  consent  of  the  de- 
fendant, or  leave  of  tne  court,  filed  by  her  counsel  a  general 
demurrer  to  the  second  defense  in  the  defendant's  bill  of  par- 
ticulars, assigning  as  the  grounds  of  said  denlurrer  that  the 
facts  stated  in  the  second  defense  constituted  no  defense  to 
plaintiff's  action.  Defendant  Clark  knew  of  said  demurrer  be- 
ingfiled,  and  subpoenaed  no  witnesses  in  his  behalf  in  said  cause 
from  the  time  said  demurrer  was  filed  until  it  was  finally  dis- 
posed of,  when  he  duly  subpcenaed  his  witnesses  who  after- 
ward testified  in  his  behalf  on  the  trial.  After  the  filing  of 
said  demurrer,  and  before  the  same  was  disposed  of,  the  plain 
tiff  caused  various  witnesses  to  be  subpcsnaed  in  her  behalf. 
On  the  12th  of  April  1878,  during  the  regular  April  Term  oi 
said  district  court,  the  plaintiff  asked  and  obtained  leave  of  the 
court  to  withdraw  saia  demurrer.  The  case  was  afterward 
tried,  and  plaintiff  obtained  judgment  for  the  whole  amount  of 
her  claim  in  the  action.  The  clerk  in  taxing  up  the  costs  in 
the  cause  refused  to  tax  up  the  costs  of  the  witnesses  subpos- 
naed  by  plaintiff  during  the  pendency  of  the  above-mentioned 
demurrer,  and  plaintiff  now  moves  the  court  that  the  clerk  be 
required  to  tax  up  in  favor  of  plaintiff  and  include  in  the  judg- 
ment against  defendant  the  costs  of  the  above-named  witnesses, 
the  gross  amount  of  said  costs  being  1118.80." 

Upon  the  foregoing  agreed  statement  of  facts  the  court  below 
made  the  following  decision  and  order,  to-wit: 

"And  thereupon,  at  the  April  Term  1874  of  said  Neosho 
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coantj  district  court,  the  said  motioa  of  plaintiff  named  in  the 
foregoing  agreed  statement  of  facts  came  on  for  hearing  before 
said  court,  and  was  submitted,  heard  and  determined  on  the 
said  agreed  statement,  which  was  all  the  evidence  that  was 
introduced  on  the  hearing  of  said  motion;  and  in  consideration 
of  the  same,  the  court  sustained  the  motion  of  plaintiff,  and 
ordered  and  adjudged  that  the  x^lerk  of  the  Neosho  county  dis- 
trict court  retax  the  costs  in  said  cause  by  assessing  against 
defendant  and  in  favor  of  plaintiff  the  costs  of  Ihe  witnesses 
mentioned  and  referred  to  in  said  agreed  statement,  the  same 
to  be  included  in  plaintiff's  judgment  against  defendant.  To 
which  order,  ruling,  judgment,  and  determination  of  the  court 
the  defendant  at  the  time  duly  excepted.*' 

Tiie  code  of  civil  procedure  provides,  (§262,)  that  "An  issue 
of  law  arises  upon  a  demurrer  to  the  petition,  answer,  or  reply^ 
or  to  some  part  thereof/'  ( Gen.  Stat.  679.)  And  in  §  818,  as 
amended,  "No  witnesses  shall  be  subpoenaed  in  any  case  while 
the  cause  stands  upon  issue  of  law."  (Laws  of  1871,  p.  277, 
§3.)  And  we  suppose  upon  general  principles,  that  a  party 
would  not  be  allowed  to  recover  for  costs  which  were  clearly 
and  manifestly  unnecessarily  made.  ( Wolfley  v.  Rising^  12  Kap. 
685,  538,  589.)  "We  suppose  it  is  claimed  that  "the  cause"  in 
this  case  stood  "upon  an  issue  of  law"  while  said  demurrer 
was  pending  against  the  second  defense  stated  in  the  defendant's 
bill  of  particulars.  But  whether  Jt  is  claimed  that  the  wit- 
nesses of  the  plaintiff  were  subpcenaed  to  disprove  said  second 
defense,  or  to  prove  the  plaintift''s  bill  of  particulars,  (which 
was  put  in  issue  by  the  first  defense  stated  in  defendant's  bill 
of  particulars,  if  a  bill  of  particulars  in  a  justice's  court  needs 
anything  to  put  it  in  issue,)  we  hardly  know.  And  whether 
the  testimony  of  said  witnesses  was  used  or  was  competent 
for  either  of  said  purposes,  we  can  hardly  tell.  We  think  how- 
ever that  under  all  the  facts  of  this  case,  as  shown  by  the  record, 
it  is  fair  to  infer  that  the  only  question  for  us  now  to  determine 
is  whether  said  demurrer  was  wholly  a  nullity  or  not.  A  por- 
tion of  the  record  not  heretofore  given  reads  as  follows: 

"The  clerk  of  said  court  taxed  the  costs  in  said  cause,  but 
refused  to  tax  any  costs  for  witnesses  subpoenaed  between  the 
20th  of  December  1872  and  the  12th  of  April  1878,  because 
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of  the  filing  of  said .  demurrer;  and  thereupon  aaid  pUujtiti 
dulj  filed  in  said  coart  her  written  motion,  asking  said  court 
to  order  said  clerk  to  retax  said  costs,  tor  that  the  ground  or 
reason  assigned  by  the  clerk  for  refusing  to  tax  up  said  costs 
was  not  a  sufficient  or  legal  reason/' 

The  plaintiff  in  error,  defendant  below,  inserts  among  other 
things  the  following  statement  and  argument  in '  his  brief, 
to-wit: 

'<  The  court  below  based  its  decision  Solely  on  the  theory 
that,  the  cause  having  been  commenced  in  a  justice's  court, 
(wherein  as  was  claimed,  a  demurrer  was  not  known,)  and 
coming  to  the  district  court  on  aopeal,  was  to  be  tried  there  in 
the  ateence,  of  new  or  amendea  pleadings  filed  by  leave  of 
court,  upon  the  original  papers  on  which  the  cause  was  tried 
before  tne  justice;  that  said  original  papers  were  the  bills  ot 
narticulars  of  the  respective  parties;   and  the  demurrer  o( 
White,  having  been  filed  without  leave  of  the  court,  was  there- 
fore to  be  treated  as  a  nullity.    And  by  taking  this  view  of  the 
matter,  the  court  was  enabled  to  hold  that  the  filing  of  the  de- 
murrer raised  no  issue  of  law,  and  that  the  defendant  in  error 
properly  subpoenaed  witnesses  during  its  pendency,  and  was 
entitled  to  have  the  costs  of  suit,  witnesses  included,  inserted  in 
the  judpnent  against  plaintiff  in  error^     Conceding  that  the 
plaintiff  below  filed  her  demurrer  without  the  leave  of  the 
court,  does  it  follow  that  she  can  take  anvantage  of  that  fact 
herself?    Can  a  party  put  a  pleading  on  file,  suffer  it  to  re- 
main there  for  months,  treat  it  as  a  valid  plea  by  asking  and 
taking  leave  of  the  court  to  withdraw  it,  by  his  action  induce 
the  adverse  party  to  regard  the  case  as  at  issue  upon  an  issue 
of  law,  and  consequently  refrain  from  subpoenaing  his  wit- 
nesses, and  after  all  this,  when  it  is  sought  to  charge  such 
party  with  the  lawful  consequences  of  his  act,  does  it  then  lie 
m  his  mouth  to  inform  the  court  that  his  proceedings  in  the 
premises  were  a  mere  farce,  that  he  has  been  trifling  with  the 
oourt,  and  deceiving  the  opposite  party  on  purpose?    Such 
certainly  cannot  be  the  law.    We  submit  that  the  only  one 
who  could  have  taken  advantage  of  the  improper  filing  of  this 
demurrer,  was  the  plaintiff  in  error  himself,  and  so  long  as  he 
did  not  complain,  it  was  to  be,  and  should  be,  treated  and  re- 
garded the  same  as  if  it  had  been  filed  in  strict  accordance 
with  law,  and  the  defendant  in  error  is  estopped  from  asserting 
the  contrary." 
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We  are  incliDed  to  think  that  the  court  below  decided  cor- 
rectly. The  demurrer  was  undoubtedly  a  nullity  at  the  time 
it  was  filed,  because  it  was  filed  out  of  time,  without  leave  of 
the  court,  and  without  the  consent  of  the  defendant.  Or  at 
least,  the  court  and  the  defendant  had  a  right  to  treat  it  as  a 
nullity.  {Hopkins  v.  Cothrariy  just  decided  by  this  court,  anU.^ 
p.  173.)  And  so  far  as  we  can  see  from  the  record,  the  court 
and  the  defendant  continued  to  possess  that  right  until  the 
case  was  brought  to  this  court  Neither  ever  did  anything  so 
far  as  the  record  shows  to  waive  or  abridge  that  right;  and  the 
plaintiff  had  no  power  by  her  own  act  to  take  it  from  them. 
Neither  is  there  anything  in  the  record  that  shows  that  the 
plaintiff  ever  gained  anything,  or  that  the  defendant  ever  lost 
anything,  by  reason  of  the  filing  of  said  demurrer.  And 
there  is  nothing  in  the  record  that  tends  to  show  that  any 
party  or  person  ever  acted  in  any  different  manner  because  of 
the  filing  of  said  demurrer  than  he  would  have  acted  if  it  had 
not  been  filed,  except  the  following  clause  from  the  agreed 
statement  of  facts:  '^Said  defendant  Clark  knew  of  said  de- 
murrer being  filed,  and  subpoenaed  no  witnesaes  in  his  behalf 
in  said  cause  from  the  time  said  demurrer  was  filed  until  it 
was  finally  disposed  of,  when  he  duly  subpoenaed  hie  witnesses 
who  afterward  testified  on  his  behalf  on  the  trial."  Now  this 
hardly  shows  that  the  defendant  did  not  subpoena  his  witnesses 
because  said  demurrer  was  filed.  But  even  if  it  be  considered 
that  it  does,  still,  it  would  not  show  that  the  defendant  lost 
anything  by  reason  of  the  filing  of  the  demurrer,  or  that  he 
at  any  time  waived  his  right  to  treat  the  demurrer  as  a  nullity. 
And  if  he  failed  to  subpoena  his  witnesses  because  of  the  filing 
of  said  demurrer,  then  the  demurrer  operated  as  a  positive 
benefit  to  him,  for  it  lessened  the  amount  of  costs  which  he 
would  have  had  to  pay  to  such  witnesses.  The  plaintiff  her- 
self seems  to  have  considered  the  demurrer  as  of  little  value, 
for  she  continued  to  subpoena  witnesses  after  it  was  filed,  and 
afterwards  withdrew  it.  Under  the  circumstances  of  this  case 
we  think  the  demurrer  was  a  nullity  at  the  time  it  was  filed. 
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There  was  nothing  afterward  done  to  give  it  any  life,  and  there 
WM  nothing  done  to  estop  the  party  filing  it  from  afterward 
treating  it  as  a  nnllity. 

The  judgment  of  llie  court  below  is  affirmed. 

All  the  Justices  concurring. 


Lits  ABsodAnoK  QF  Ahbrioa  v.  William  Dalb  et  aL 

Attornbt-Fu,  S^pulated  in  Mortgage  to  be  Paid,  u  lUcoverahU.  An  action 
was  commenced  on  a  note  and  mortgage.  The  mortgage  contained  the 
foUowing  among  other  stipalations,  to- wit:  "Jh  any  action  thai  may  he 
bnughi"  on  the  note  and  mortgage,  the  plaintiff  **8haU  be  entiUed  to,  and 
may  have,  recover  and  receive,  of  and  fW>m"  the  defendant  "ten  per 
oent  npon  the  amount  doe  and  recoverable  at  ihe  iimtpaiymerUBkaU  be 
MMieor  Jndgment  rendered  as  and  for  liquidated  fees  and  compensation 
of  the  attorney  or  attorneys  of  the''  plaintiff.  The  defendant  was  in 
deftndt  for  want  of  an  answer,  and  the  plaintiff  moved  for  judgment  on 
his  petition.  The  defendant  than  appeared  in  court  and  tendered  all 
that  was  due  on  said  note  and  mortgage  except  said  attorney-fees,  an4 
also  tendered  costs.  The  court  then  ordered  that  the  amount  so  ten- 
dered be  paid  to  the  clerk  subject  to  the  plaintiff's  order,  and  the  same 
was  BO  paid;  and  then  the  court  overruled  the  plaintiff's  motion  for  jndg* 
ment  The  defendant  then  moved  the  court  to  dismiss  the  plaintiff's  ac> 
tion,  which  motion  the  court  sustained,  and  dismissed  said  action :  Held, 
That  the  court  below  erred  in  refusing  to  allow  the  plaintiff  any  attor- 
ney^tei  and  dismissing  the  plaintiff's  action.  IJennings  v.  McKay ,  10-1 22 ; 
aoKf  v^Johnny^dke,  9-867;  Cobwrn v,Weed,  12-182;  Foote  v,  Sprague,  13-155; 
Dommv.  Onxtier,  14-224;  SheOabarger  «.  Thayer,  15-610;  po8t»  692.  See 
Comp.  Laws  1881,  3244.] 

Mror  from  Franklin  District  CowrU 

Thb  question  in  this  case  is  as  to  the  right  of  a  mortgagee  to 
recover  attorney-fees  stipulated  in  the  mortgage  to  be  paid  by 
the  mortgagor.  The  district  courts  at  the  August  Term  18749 
held  that  such  stipulated  fees  were  not  recoverable  where  the 
whole  debt,  interest,  and  other  costs  were  paid  before  judg- 


Digitized  by 


Google 


186  SUPREME  COURT  OE  KANSAS. 

Life  Aoaociation  t.  JM&, 

ment;  and  fSrom  such  deoision  the  plaintiff  appeals^  aad  brings 
the  case  here  on  error.  / 

Blames  ^  DiUy  for  plaintiff. 
Meigs  ^  Litilefield,  for  defendants. 

The  opinion  of  the  court  was  delivered  bj 

Yalentinb,  J. :  This  was  an  action  on  a  note  and  mortgage. 
The  mortgage  contains  among  others  the  following  stipulations, 
to- wit: 

"And  said  parties  of  the  first  part"  (William  Dale  and  Eliza- 
l)eth  Dale,  his  wife,)  "hereby  promise  and  agree  to  and  with 
said  party  of  the  second  part"  (The  Life  Association  of  Amer- 
ica,) "that  in  any  action  that  may  be  brought  for  any  amount 
tliat  may  be  due  and  unpaid  upon  said  note,  or  interest  notes, 
or  by  virtue  of  any  of  the  provisions  of  this  mortgage,  or  to 
enforce  the  same,  tiie  party  of  the  second  part  or  its  successors 
or  assigns  shall  be  entitled  to  and  may  have,  recover,  and  re* 
ceive,  of  and  from  said  parties  of  the  first  part  ten  per  cent, 
upon  the  amount  due  and  recoverable  at  the  time  payment 
shall  be  made  or  judgment  rendered,  as  and  for  liQuidated  fees 
and  compensation  of  the  attorney  or  attorneys  or  the  parties 
of  the  second  part,  or  its  assigns,  for  services  in  such  action ; 
and  such  amount  shall  be  an  additional  lien  upon  the  property 
hereby  mortgaged,  and  shall  be  included  in  any  judgment  ren- 
dered in  any  action  as  aforesaid,  and  collected  and  the  lien 
thereof  enforced,  in  the  same  manner  as  the  principal  debt 
hereby  secured.*' 

This  stipulation  was  duly  set  forth  in  the  plaintiff^s  petition^ 
and  the  plaintiff  duly  prayed  for  judgment  in  accordaueo 
therewith  and  with  the  other  allegations  of  the  petition.  The 
defendants  did  not  answer,  but  made  default  The  plaintiff 
then  moved  the  court  for  judgment  in  accordance  with  its  said 
petition;  and  while  this  motion  was  pending  the  defendant 
came  into  court  and  tendered  everything  that  was  due  on  said 
note  and  mortgage  except  said  attorney-fees,  and  also  tendered 
the  <2osts  of  suit;  whereupon  the  court  ordered  that  the  sum  so 
tendered  be  paid  to  the  clerk  subject  to  the  plaintiff's  order, 
and  the  same  was  so  paid;  and  thereupon  the  court  overruled 
the  plaintiff's  motion  for  judgment.     The  defendants  then 
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moved  the  oourt  to  diemiss  the  plaintiff's  action,  whiich  motion 
the  court  snstained  and  dismiBsed  said  action.  It  will  he  seen 
from  this  that  the  oonrt  helow  refnsed  to  allow  the  plaintifi's 
any  attorney-fee;  and  this  ruling  the  plaintiff  now  assign  for 
error. 

The  note  and  mortgage  in  this  case  were  executed  April  5th 
1871,  for  $500,  due  in  two  years  from  date,  with  twelve  per 
cent  interest  This  suit  was  commenced  May  8th  1874;  and 
the  action  was  dismissed  August  8d  1874.  At  the  time  liie 
action  was  dismissed  the  amount  due  on  the  note  and  mortgage 
for  principal,  interest,  and  taxes  paid,  as  agreed  hy  the  parties 
and  found  hy  the  court,  was  $668.28.  This  amount,  together 
with  $11.50  costs,  is  the  amount  that  was  tendered  and  ysAd  to 
the  clerk  as  ahoye  stated.  The  plaintiff  now  claims  that  the 
defendants  should  have  tendered  $56.82  more,  as  and  for  attor- 
ney-fees; and  as  he  did  not  tender  the  same,  the  court  below 
erred  in  refusing  to  render  judgment  for  that  amount,  and  in 
dismissing  the  plaintiff's  action.  We  are  inclined  to  think 
that  the  plaintiff  is  correct,  and  that  the  court  below  did  err. 
At  least,  we  think  a  judgment  should  have  been  rendered  for  the 
plaintiff  for  some  amount  as  attorney-fees,  and  prima  fade  $56.82 
was  the  proper  amount;  and  there  is  nothing  in  the  record  show- 
ing that  it  should  have  been  any  other  amount.  It  has  fdready 
been  decided  in  this  court  that  such  a  stipulatiod  as  the-  one 
contained  in  the  foregoing  mortgage,  is  legal  and  valid.  And 
therefore  the  only  question  for  us  now  to  consider  is,  whether 
the  tender  of  the  amount  due  on  the  note  and  mortgage,  and 
JQst  before  judgment  was  rendered  thereon,  is  sufficient  to  en- 
tirely relieve  the  mortgagor  from  all  obligation  to  pay  an  at- 
torney-fee in  the  case.  The  mortgage  in  this  case  stipulates, 
that  "m  any  action  that  may  be  brougktj'  etc.,  the  plaintiff  ^^shaU 
be  entitled  to^  and  may  have^  recover,  and  receive  of  and  from^' 
the  defendants  ''ten  per  cent,  upon  the  amount  due  and  recov- 
erable at  the  time  payment  shall  be  made^  or  judgment  rendered, 
as  and  for  liquidated  fees  and  compensation  of  the  attorney  or 
attorneys  of"  the  plaintiff.  And  there  is  no  stipulation  in  the 
mortgage  that  said  attorney-fee  should  not  be  allowed  if  pay- 
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ment  of  the  amount  of  the  note  and  mortgage  be  made  while 
the  salt  is  pending,  so  that  no  judgment  can  be  rendered  for 
that  amount.  Said  stipulation  evidently  contemplated  the  pay- 
ment of  an  attorney-fee  if  suit  were  brought  on  the  note  and 
mortgage,  even  if  nothing  more  were  done  before  the  payment 
of  the  amount  due  thereon  than  merely  to  commence  such 
suit  But  it  also  contemplated  that  the  said  amount  of  ten  per 
cent,  on  the  amount  paid  or  recovered  should  be  full  compen- 
sation for  the  entire  services  of  an  attorney  for  the  plaintiff 
from  the  commencement  of  the  action  until  its  final  conclusion. 
Hence,  if  the  defendants  at  any  time  after  suit  was  brought, 
and  before  its  final  termination,  stopped  all  further  proceed- 
ings in  the  case  by  the  full  payment  of  everything  due  therein, 
he  would  be  entiUed  id  an  equitable  abatement  of  said  ten  per 
cent,  attorney-fees  in  proportion  as  the  value  of  the  services 
which  the  plaintiff's  attorney  was  relieved  from  performing 
would  have  been  to  the  value  of  the  whole  of  the  services  of 
^  the  plaintiff's  attorney  if  the  case  had  been  allowed  to  proceed 
to  its  final  determination  without  any  payment  being  made 
therein. 

The  judgment  and  order  of  the  court  below  must  be  re- 
versed, and  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

All  the  Justices  concurring. 
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Thomas  Casit  ei  <d.  v.  The  Citt  of  Lbavbnworth. 

L  EzAMiHATiON  09  WiTMBBB ;  TuHmony  on  Orou-Examinaiion.    Where  a  city 
engineer  is  introduced  as  a  witness  by  the  plaintiff  for  the  purpose  of 
proving  that  an  apportionment  of  a  special  tax  made  by  his  predecessor 
is  incorrect;  and  it  is  shown  on  his  ezamination-in-chief  that  he  made 
another  and  subsequent  apportionment  of  the  same  tax,  it  is  not  sab- 
sttntial  error  for  the  oourt  to  permit  the  defendant  on  cross-examina- 
tion of  SQch  witnees  to'  introduce  said  second  apportionment  in  evidence 
where  the  moet  that  the  defendant  could  want  of  it  would  be  to  show 
that  it  was  in  fact  made.    {Sumner  v.  Blair ^  9-52  L ;   CommWs  v.  Crafts  6-14  5 ; 
SekutUr  «.  Slaui.  30-529;  Maier  v.  Randolph,  33-340.] 
2l  Comtract  with  Cftt;  Oradmg  Streets;  Terms  of  Oontract;  Righis  <jf  Oon- 
Iraetor.    In  1873  a  street  was  graded  in  a  city  of  the  first  class  under  a 
certain  contract  whereby  the  city  agreed  to  pay  for  said  grading  by 
levying  ''a  special  tax"  for  the  cost  thereof  "upon  the  lots  and  parcels 
of  ground  adjoining  said  work/'  and  the  plaintifib  who  were  the  con- 
tractors agreed  on  their  part  to  *'look  exclusively  to  said  special  tax  for 
their  pay.    The  grading  was  done,  and  the  said  special  tax  was  levied; 
bat  the  city  engineer  in  making  the  apportionment  thereof  made  a  mis- 
take, and  the  mistake  was  not  discovered  until  about  a  year  thereafter, 
when  the  city  engineer  rectified  the  same  by  making  a  new  and  correct 
apportionment;  and  everything  except  said  apportionment  was  done 
according  to  law,  and  according  to  said  contract,  and  everything  was 
done  to  the  entire  satisfaction  of  all  the  parties  up  to  the  discovery  of 
said  mistake,  when  the  plaintiffs  became  dissatisfied.    Said  special  tax 
is  now  being  collected  according  to  law.    Held,  That  under  the  circum- 
stances of  this  case  the  contractors  cannot  maintain  an  action  against 
the  city  for  the  cost  of  said  grading,  or  for  negligence  in  the  collection 
of  aaid  special  tax;  bat  they  must  in  accordance  with  their  oontract 
"look  exclusively  to  the  said  special  tax  for  their  pay."    And  it  would 
make  no  difference  whether  in  making  the  first  apportionment  the 
work  was  done  by  the  city  engineer  himself,  or  by  his  assistant    [Xmo- 
enwarth  «.  JliOi,  e-288.] 

JError  from  Leavenworth  District  CowU 
Action  by  Oaaey  and  another  to  recover  damages  for  al- 
leged negligence  of  the  city  in  failing  to  collect  tiie  snm  of 
$12,976^4  claimed  by  plaintiffi  as  due  them  upon  a  contract 
for  grading  a  public  street.  Trial  at  May  Term  1875.  De- 
murrer to  plaintiff's  evidence  sustained,  and  judgment  in 
&Yor  of  the  city  for  costs.  Plaintifis  bring  the  case  here  on 
error. 
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jP.  p.  FiiwiUiamy  and  Lucien  Baker^  for  plaintiffs. 
JET.  MUea  Moarej  and  JSL  StUUngs,  for  defendant. 

The  opinion  of  the  conrt  was  delivered  by 

Valentine,  J.:  This  was  an  action  brought  by  Thomas 
Casey  and  Patrick  McCristal  against  the  city  of  Leavenworth, 
to  recover  damages  for  alleged  negligence  on  the  part  of  the 
city  in  failing  to  collect  $12,976.84  claimed  to  be  dne  the 
plaintiffs  for  grading  Lawrence  Avenue,  a  public  street  in 
said  city.  The  grading  was  done  under  a  contract  between 
the  plaintifis  and  the  defendant,  by  which  contract  the  de- 
fendant agreed  on  its  part  to  pay  for  said  grading  by  levying 
"a  special  tax  upon  the  lots  and  parcels  of  ground  adjoining 
said  work"  for  the  cost  of  said  grading;  and  the  plaintiffs  on 
their  part  agreed,  that  they  would  "look  exclusively  to  the 
said  special  tax  for  their  pay."  Everything  seems  to  have 
been  done  to  the  entire  satisfaction  of  both  parties,  in  exact 
accordance  with  the  contract,  except  that  about  a  year  after 
the  work  was  completed  it  was  discovered  that  the  city  engi- 
neer had  made  a  mistake  in  making  the  apportionment  of 
the  said  special  tax.  The  cost  of  the  grading  amounted  to 
$12,976.84;  and  the  city,  by  an  ordinance,  levied  a  "special 
tax"  for  that  amount  "upon  the  lots  and  parcels  of  ground 
adjoining  said  work."  The  city  engineer  then  apportioned 
said  special  tax,  as  he  believed,  in  accordance  with  the  statute. 
(Gen.  Stat.  137,  §  26.)  All  necessary  and  proper  proceedings 
for  the  collection  of  said  tax  then  followed  in  supposed  con- 
formity to  law;  and  so  far  as  anything  is  shown  by  the  record 
of  this  case,  everything  from  first  to  last  was  done  to  the  en- 
tire satisfaction  of  all  the  parties,  and  everything  was  done 
correctly,  and  in  exact  accordance  with  laW  and  with  said  con- 
tract, except  the  said  mistake  made  in  said  apportionment; 
and  as  soon  as  said  mistake  was  discovered  the  city  engineer 
corrected  the  same  by  making  a  new  and  a  correct  and  legal 
apportionment.  Said  work  was  completed  October  20th  1878. 
Said  second  apportionment  was  made  March  2d  1875.    And 
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this  soit  was  commeaced  March  22d  1875.  On  tiie  trial  of 
this  case  in  the  court  below  the  plaintiff  introduced  as  a  wit- 
ness, G.  W.  Vaughn,  who  was  then  city  engineer  of  said  city. 
He  was  also  the  city  engineer  who  made  the  second  appor- 
tiooment,  and  was  the  successor  of  the  city  engineer  who 
made  the  first  apportionment.  He  was  introduced  for  tiie 
purpose  among  other  things  of  proving  that  said  mistake  had 
been  made  in  making  the  first  apportionment.  During  his 
examination-in-chief  the  following  among  other  evidence  was 
elicited,  to-wit: 

^^ Question j^Bkii  you  tell  what  mistake  there  is  in  that  [the 
first]  apportionment  of  the  city  engineer?  Answer.-I  could 
not  undertake  to  say  what  mistakes  there  are,  without  com- 
paring it. 

'^Questi<m.-Yo\i  subsequently  made  another?  Answer.-Yes, 
sir." 

The  witness  then  testified  in  detail  with  reference  to  said 
lupposed  mistakes,  made  in  the  first  apportionment.  Then 
on  cross-examination  of  the  witness  the  following  additional 
evidence  was  elicited,  to-wit: 

^^Quesiion.~JB  this  the  apportionment  you  made?  Answer. - 
I  made  this. 

"^MW/ion.-When  did  you  make  it?  Answer.'-ThiB  is  dated 
March  2d  1876." 

The  defendant  then  with  the  permission  of  the  court,  but 
over  the  objectionB  and  exceptions  of  the  plaintifib,  introduced 
this  last  apportionment  in  evidence,  and  this  the  plaintifGs  now 
assign  for  error.  They  claim,  Jbrst^  that  a  second  apportion- 
ment could  not  legally  be  made,  and  therefore  that  said  second 
apportionment  could  not  be  competent  evidence  at  any  time 
in  the  case^  and  second,  that  even  if  said  second  apportionment 
could  be  legally  made,  and  was  competent  evidence  in  the 
case,  that  still  it  was  not  proper  to  introduce  it  in  evidence  on 
cross-examination  of  the  plaintifib'  witness,  but  that  it  should 
have  been  reserved  and  introduced  by  the  defendant  after  it 
opened  its  case.  !N'ow  that  said  second  apportionment  could 
be  legally  made,  and  was  competent  evidence  in  the  case,  we 
think  there  can  scarcely  be  any  room  to  doubt,  and  we  shaU 
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hereafter  give  bur  reasons  for  so  thinking.  But  could  it  prop- 
erly be  introduced  in  evidence  on  cross-examination  of  the 
plaintiffi'  witness?  We  are  inclined  to  think  that  it  could,  in 
the  discretion  of  the  court  below.  The  plaintiffs  themselves 
showed  that  it  had  been  made,  and  it  itself  showed  just  where 
the  witness  believed  mistakes  had  been  made  in  the  original 
apportionment.  It  was  really  the  witness  himself,  explaining 
his  own  testimony  with  regard  to  said  mistakes.  But  without 
deciding  this  question  definitely,  we  would  say,  that  no  harm 
could  have  been  done  to  the  plaintiffs  by  its  introduction,  and 
therefore  no  subeitantial  error  was  committed.  The  plaintifis 
had  already  proved  that  said  second  apportionment  had  been 
made,  and  without  any  showing  to  the  contrary  it  would  be 
presumed  that  the  same  was  a  correct  apportionment.  And 
this  is  as  much  as  the  defendant  could  have  wanted  to  prove 
by  the  introduction  of  the  same  in  evidence. 

When  the  plaintiffs  rested  in  the  introduction  of  their  evi- 
dence, the  defendant  demurred  to  the  plaintiffs*  evidence  on 
the  ground  that  it  did  not  prove  any  cause  of  action  against 
the  defendant;  and  the  court  below  sustained  the  demurrer. 
And  this  the  plaintiff  also  assigns  for  error.  We  are  inclined 
to  think  that  the  court  below  did  not  err  in  this  ruling.  The 
evidence  did  not,  as  we  think,  prove  any  cause  of  action  against 
the  defendant.  No  wrong  or  laches  is  imputed  to  the  city 
except  said  mistake  of  the  city  engineer.  And  such  a  mistake 
we  hardly  think  is  a  sufficient  foundation  for  a  cause  of  action 
against  the  city.  The  city  merely  agreed  to  Wvy  said  special 
tax,  and  this  the  city  did;  and  the  plaintiffs  agreed  to  "look 
exclusively  to  said  special  tax  for  their  pay."  Now,  under  the 
circumstances  of  this  case  we  would  think  that  when  the  city 
levied  said  special  tax  it  was  as  much  the  duty  of  the  plaintiffs 
to  see  that  the  same  was  properly  apportioned,  as  it  was  that 
of  the  city;  and  the  plaintiffi  had  vastly  more  interest  in  the 
matter  than  the  city  had.  And  therefore  it  would  seem,  that 
if  the  plaintiffi  did  not  use  due  diligence  in  endeavoring  to 
have  a  proper  apportionment  made,  their  negligence  would  be 
greater  than  that  of  the  city.     The  law  prescribes  how  the  ap- 


Digitized  by 


Google 


JULY  TERM,  1876.  19» 

Opinion  of  the  Court. 

portionment  should  be  made^  and  who  should  make  it.  (Oen. 
Stat  187,  §  26.)  And  the  city  has  nothing  whatever  to  do  with 
it,  unless  it  can  be  said  that  what  is  done  by  the  city  engineer 
is  done  by  the  city.  Aside  from  the  acts  of  the  city  engineer 
the  city  has  done  all  that  it  could  possibly  do  for  the  collection 
of  said  special  tax;  and  in  this  respect  this  case  differs  widely 
from  the  case  of  Leavemcorth  City  v.  Mills,  6  Kas.  288.  In  that 
case  the  city  after  levying  a  special  tax  wholly  neglected  to 
provide  any  means  for  its  collection,  and  at  that  time  there  was 
no  law  or  ordinance  under  which  the  tax  could  be  collected 
without  further  action  by  the  city  itself.  In  this  case,  if  the 
city  had  prevented  the  collection  of  said  special  tax,  or  if  it 
had  diverted  the  same  to  some  other  use,  it  would  of  course 
have  made  itself  liable  to  the  plaintiffs.  But  the  city  has  not 
done  any  such  thing.  On  the  contrary,  it  has  done  all  that  it 
could  do  to  assist  the  plaintiffs  in  getting  the  benefit  of  said 
special  tax. 

It  is  claimed  however  that  the  city  engineer  is  the  agent  of 
the  city;  that  an  assistant  engineer  is  still  more  the  agent  of 
the  city;  and  therefore,  that  the  city  is  responsible  for  the  acts 
or  omissions  of  the  city  engineer  and  his  assistant.  It  is  also 
claimed  that  said  incorrect  apportionment  was  in  fact  made  by 
the  assistant  engineer,  and  not  by  the  engineer  himself.  Now 
this  is  not  sufficiently  shown;  but  if  it  were  shown  we  suppose 
it  would  make  no  difference.  The  apportionment  purports  to 
have  been  made  by  the  engineer  himself,  and  in  law  it  is  his, 
even  if  the  assistant  did  do  the  work  on  it  It  is  probably, 
true,  that  in  some  cases  the  city  engineer  acts  as  the  agent  of 
the  city;  but  in  many  cases  he  does  not  In  many  of  his 
official  acts  the  city  has  no  possible  interest  whatever,  and  is 
not  responsible  for  them.  In  this  particular  case  he  may  have 
acted  as  the  agent  of  both  of  the  parties,  and  if  so,  then  the 
mistake  made  in  the  apportionment  was  the  mutual  mistake  of 
all  the  parties,  and  no  particular  one  should  be  held  respon- 
sible for  it  All  parties  supposed  that  the  apportionment  was 
correct;  and  the  plaintifi,  who  were  more  interested  in  its 
correctness  than  any  of  the  other  parties,  accepted  it,  acquiesced 
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in  it,  and  adopted  it  as  correct.  We  therefore  hardly  think 
that  they  are  the  proper  parties  to  now  complain  of  it.  Besides, 
the  city  engineer  corrected  the  mistake  as  soon  as  he  discov* 
ered  it,  and  therefore  the  only  injury  that  resulted  from  such 
mistake  was  a  little  delay. 

But  it  is  claimed  that  the  city  engineer  had  no  power  to  cor- 
rect said  mistake.  We  think  he  had.  Sec.  80  of  the  act  of 
1868  relating  to  cities  of  the  first  class,  as  it  originally  stood, 
(Gen.  Stat.  188,)  and  as  it  was  afterward  amended  in  1870, 
(Laws  of  1870,  p.  122,)  and  as  it  was  again  amended  in  1871, 
(Laws  of  1871,  p.  167,)  and  §  24  of  the  act  of  1874  relating  to 
cities  of  the  first  class  as  it  now  stands  on  the  statute  hook, 
(Laws  of  1874,  p.  67,)  provide  for  just  such  a  thing  heing 
done.  Section  80  as  amended  in  1871  we  think  has  never  heen 
repealed.  But  even  if  it  has  been  repealed,  it  has  been  so  re- 
pealed impliedly  pnly  by  the  said  act  of  1874.  And  that  act 
provides  that  "all  proceedings  relating  to  the  levy  and  collec- 
tion of  general  and  special  taxes,  and  the  sale  and  conveyance 
of  land  for  the  nonpayment  thereof,  shall  remain  in  full  force 
and  be  completed  under  existing  laws.''  (Laws  of  1874,  p.  56, 
§  1.)  This  we  think  is  a  sufficient  saving-clause.  Said  special 
tax  is  now  in  process  of  collection,  and  some  of  it  has  been  col- 
lected; and  we  think  the  plaintiffs  in  accordance  with  their 
contract  should  be  left  to  ^4ook  exclusively  to  the  said  special 
tax  for  their  pay." 

Entertaining  these  views,  we  think  the  judgment  of  the  court 
below  must  be  affirmed. 

All  the  Justices  concurring. 
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Georgb  W.  Yandlb  v.  Josbph  J.  SIikqsburt. 

1.  SuMKOMS  IN  Rkplbtih;  Bidorsement  by  Clerh,  In  an  action  of  replevin  a 
petition  was  filed,  and  a  summons  and  order  of  delivery  were  issued  at 
the  same  time.  The  summons  was  regular  on  its  face,  but  the  derk  in- 
dorsed thereon  that  ''the  plaintiff  claims  $200,  and  interest  thereon." 
At  the  first  term  of  court  thereafter,  this  indorsement  was  stricken  from 
the  summons  as  irregular  and  unauthorized,  on  plaintiff's  motion,  who 
thereupon  obtained  leave  for  a  new  summons  to  issue.  At  this  stage  of 
the  proceedings  a  motion  to  set  aside  the  order  of  delivery  was  made  by 
the  defendant,  and  refused  by  the  court,  ffeld^  That  the  first  summons 
was  good,  and  that  the  court  did  not  err  in  refusing  to  set  aside  said  or- 
der of  delivery. 

1  Mbasukb  of  Dakagbb,  tn  RepUvin,  In  an  action  in  replevin,  where  the 
property  in  controversy  has  a  usable  value,  the  value  of  the  use  of 
Boch  property  during  the  time  of  its  wrongful  detention  may  be  recov- 
ered as  proper  damages.  lArihur  v.  WaUacef  8-267;  Ladd  v.  Brewer,  post, 
204;  BeU  v.  Oampbdl,  postr211;  Palmer  v.  MemerB,  post,  479;  Garrett  «. 
Wood,  S-235;  MeOxriy  «.  Quxmhy,  12^94;  QHffiOu  v.  Wkeder,  81-17.] 

Mror  from  Bourbon  District  Court 

Replevin,  brought  by  Kingsbury ,  to  recover  the  possession 
of  a  span  of  horses,  a  colt,  and  a  set  of  harness,  alleged  to  have 
been  wrongfully  taken  and  wrongfully  detained  by  Yandle, 
The  action  was  commenced  in  Labette  county  district  court  in 
May  1872,  where  certain  proceedings  were  had  which  are  no- 
ticed in  the  opinion  of  the  court,  infra.  A  trial  was  had  in 
March  1878,  resulting  in  a  verdict  for  the  plaintiff,  which  ver- 
dict was  set  aside  by  the  court,  and  a  new  trial  awarded.  The 
action  was  then  removed,  on  motion  and  application  of  TandUj 
to  the  district  court  of  Bourbon  county,  where  it  was  tried  at 
the  September  Term  1878,  C.  W.  B.,  judge  pro  tem.^  presiding. 
Verdict  and  judgment  for  Kingsbury,  plaintiff,  for  a  recovery 
of  the  possession  of  the  property,  or  for  its  value,  assessed  at 
the  sum  of  $200,  and  for  $500  damages  for  the  wrongful  taking 
and  detention  of  the  property.  New  trial  refused,  and  judg- 
ment on  the  verdict  The  material  facts  are  stated  in  the 
opinion  of  the  court,  and  the  dissenting  opinion,  infra.  TaruUe 
brings  the  case  here  on  error.     (No  briefe  on  file.) 


Digitized  b^ 


Google 


196  SUPREME  COURT  OP  KANSAS. 

Yandle  v.  Kingsbury. 

Htdett  ^  McCUvertyj  for  plaintiflF  in  error. 
Mc  Comas  ^  McKeighan,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Kingman,  C.  J. :  This  was  an  action  of  replevin,  brought  bj 
defendant  in  error.  The  defendant  (plaintiff  in  error)  gave 
the  required  undertaking,  and  retained  possession  of  the  prop- 
erty. Two  errors  are  alleged.  The  first  is,  that  the  court 
erred  in  refusing  to  set  aside  the  order  of  delivery,  because 
no  action  was  commenced  or  pending  at  the  time  the  mo- 
tion to  set  aside  the  order  was  made.  The  condition  of  the 
case  at  the  time  was  this:  The  petition  was  filed,  and  a  sum- 
mons and  order  of  delivery  were  issued  at  the  time.  The  sum- 
mons was  regular  on  its  face,  but  the  clerk  indorsed  thereon 
that  the  plaintiff  claimed  $200,  and  interest  thereon.  At  the 
first  term  of  court  this  indorsement  was  stricken  from  the  sum- 
mons, as  irregular  aud  unauthorized,  on  plaintiff's  motion, 
who  thereupon  obtained  leave  for  a  new  summons  to  issue. 
At  this  stage  of  the  proceedings  the  motion  to  set  aside  the 
order  of  delivery  was  made,  and  refused — and  we  think  cor- 
rectly refused.  The  first  summons  was  good.  It  was  all  that 
was  necessary  to  bring  the  defendant  into  court  How  far  the 
indorsement  thereon  might  have  affected  the  extent  of  plain- 
tiff's right  of  recovery,  had  the  defendant  remained  in  default, 
we  need  not  inquire.  The  indorsement,  when  stricken  out, 
did  not  invalidate  the  summons;  nor  did  the  issue  of  a  new 
summons  change  the  status  of  the  case.  The  action  was  pend- 
ing, because  a  petition  had  been  filed,  and  a  summons  issued 
thereon. 

The  other  question  raised  in  the  case  is  as  to  the  measure  of 
damages.  The  action  was  replevin.  The  defendant  gave 
bond  under  §  182  of  the  code,  and  retained  possession  of  the 
property.  The  property  consisted  of  a  mule,  a  mare,  a  colt, 
and  a  set  of  harness.  The  jury  found  for  the  plaintiff,  and 
found  the  mule  worth  $90,  the  mare  $80,  the  colt  $15,  and  the 
harness  $15,  (total,  $200.)    The  colt  had  strayed  away  and 
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come  into  the  possession  of  the  plaintiff  soon  after  the  suit 
was  instituted.  The  court  instructed  the  jury  that  the  plain- 
tiff, if  entitled  to  a  verdict,  was  entitled  to  recover  as  damages, 
"the  actual  worth  of  the  use  of  the  property,  above  the  expense 
of  keeping  the  same,  from  the  time  it  was  wrongfully  detained 
by  defendant"  The  jury  returned  a  verdict  for  five  hundred 
dollars  damaged  for  the  detention  of  the  property.  The  large 
disproportion  between  the  value  of  the  property,  as  found  by 
the  jury,  and  the  damages  they  returned,  naturally  raises  the 
question  as  to  whether  the  rule  laid  down  by  the  district  court 
is  correct.  The  plaintiff  in  error  claims  that  the  only  damages 
recoverable  are,  interest  on  the  value  of  the  property  for  the 
time  it  was  wrongfully  detained.  It  may  be  stated  as  a  gen- 
eral rule  in  replevin,  that  such  is  the  measure  of  damages;  but 
though  this  is  a  general  rule,  it  is  by  no  means  a  universal  one; 
and  one  of  the  most  generally  recognized  exceptions  is,  where 
the  property  in  controversy  has  a  usable  value.  In  such  case, 
the  owner's  damages  are  the  loss  of  the  use  of  the  property 
for  the  time  it  is  detained,  and  nothing  less  than  this  is  a  com 
pensation  for  his  injuries.  In  the  case  of  AUen  v.  Foz^  61  N. 
T*562,  the  learned  judge  delivering  the  opinion  of  the  court 
has  suggested  a  number  of  supposable  cases  where  interest 
would  be  a  grossly  inadequate  compensation;  but  in  none  of 
the  cases  that  occurred  to  him  would  interest  only  as  damage? 
be  such  a  mockery  of  the  term  as  is  presented  in  this  case. 
From  the  record  we  learn  that  the  mare  and  mule  made  a 
team,  and  the  only  one  owned  by  defendant  in  error,  and  used 
by  him  for  carrying  on  his  farm;  that  on  the  21st  of  May  they 
were  seized  by  the  plaintiff  in  error  without  a  pretext  of 
ownership,  and  retained  for  sixteen  months  and  seven  days, 
until  the  final  trial,  plaintiff  in  error  avowing  that  his  object 
was  to  prevent  the  owner  from  making  a  crop,  and  thereby 
breaking  him  up,  and  compelling  him  to  leave  the  neighbor- 
hood, saying  to  more  than  one  witness  that  he  would  only 
have  to  pay  interest  on  the  value  of  the  property  seized.  For 
this  loss  the  plaintiff  in  error  thinks  that  $18.96  (the  interest 
at  seven  per  cent,  per  annum  on  |200  for  sixteen  months  and 
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B^ven  daySy)  would  be  an  adequate  compenfiation,  as  the  de- 
fendant in  Qrror  could  have  readily  bought  another  team,  as  it 
was  a  species  of  property  common  in  the  country,  and  there 
was  no  difficulty  in  the  defendant  in  error  buying  another  team 
at  a  reasonable  price;  and  had  he  have  done  so,  the  only  dam- 
age he  would  have  sustained  would  have  been  the  use  of  the 
money  for  the  tinie.  It  might  be  an  answer  to  this  reasoning 
to  say,  that  on  the  plaintiff  in  error's  own  declaration,  the 
owner  could  not  buy  another  team  as  he  was  not  able  to  do  so, 
a  condition  of  things  not  uncommon  in  a  new  country.  While 
this  answer  ought  to  be  conclusive,  so  far  as  this  plaintiff  in 
error  is  concerned,  it  is  not  such  an  one  as  should  be  laid  down 
as  the  basis  of  a  rule;  and  a  better  one  is  at  hand.  The  object 
of  the  plaintiff  in  replevin  is  the  possession  of  his  property. 
If  he  succeeds  in  his  suit,  he  is  compelled  to  take  the  property, 
if  the  defendant  so  wills.  Then  the  plaintiff  has  (if  he  has 
bought  in  the  meantime)  two  teams,  when  he  wants  but  one, 
while  the  defendant  has  had  the  use  of  one  of  them,  by  merely 
paying  interest  on  the  value  of  the  property.  This  would  not  be 
compensation,  which  is  the  real  object  in  damages,  wherever 
damages  are  allowable  at  all.  It  is  true,  that  general  rules  will 
not  in  all  cases  give  adequate  damages;  but  it  is  the  object  of 
the  law  to  do  so  whenever  such  a  result  does  not  break  down 
some  settled  rule  of  law. 

The  judgment  of  the  court  below  will  be  affirmed. 

Valentine,  J.,  concurring. 


Brewsr,  J. :  I  am  unable  to  concur  with  my  brethren  in 
this  case,  and  will  state  briefly  my  views  thereon.  This  was 
an  action  of  replevin  brought  by  defendant  in  error  to  recover 
the  possession  of  a  mare,  a  colt,  a  mule,  and  a  set  of  double 
harness.  The  defendant  gave  a  bond  and  retained  the  prop- 
erty under  §  182  of  the  code.  Subsequently  the  plaintiff 
obtained  possession  of  the  colt,  while  the  defendant  retained 
the  mare,  the  mule,  and  the  harness.  The  jury  found  for  the 
plaintiff,  and  valued  the  mare  at  $80,  the  colt  at  $15,  the  mule 
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at  $90,  and  the  burnefifl  at  $15.  .  They  also  9B6es8Qd  the  plain- 
tiff's damages  for  the  detention  at  |500.  This  action  was 
commenced  immediately  after  the  defendant  had  taken  posses- 
sion of  the  property,  but  the  case  was  not  tried  and  the  verdict 
retarned  until  about  sixteen  months  thereafter,  and  during 
all  thid  time  defendant  had  possession  of  the  mule,  the  mare, 
and  the  harness.  So  far  as  any  actual  damage  is  concerned, 
tiie  only  testimony  was  that  of  plaintijSf,  that  he  was  a  farmer, 
and  lived  on  his  farm;  that  he  used  this  team  to  carry  on  his 
farm,  and  that  the  use  of  it  was  worth  two  dollars  a  day. 
Other  witnesses  also  testified  that  the  use  of  a  team  was  worth 
from  two  to  three  dollars  a  day.  Upon  this  the  court  charged, 
that  the  measure  of  the  plaintiff's  damages  was  ^'the  actual 
worth  of  the  use  of  the  property,  above  the  expenses  of  keep- 
ing the  same,  for  the  time  it  was  wrongfully  detained  by 
defendant"  It  is  evident  at  a  moment's  glance  that  there  is 
something  wrong  about  this  verdict  The  property  actually 
detained  by  Yandle  is  only  worth  $185.  It  is  a  kind  of  prop- 
erty abundant  in  the  community,  and  easily  obtained.  There 
is  nothing  in  the  property,  or  the  use  to  which  it  was  put, 
peculiar,  or  that'  would  give  it  a  value  over  other  similar 
property.  Yet  the  use  for  a  year  and  a  third  is  found  to  be 
worth  nearly  three  times  the  value  of  the  property.  Surely 
this  cannot  be  so.  The  apparent  injustice  of  this  verdict  has 
led  me  to  examine  the  question  with  care,  and  notwithstaixdjlng. 
some  confusion  in  the  authorities  I  have  come  to  the  conclu- 
sion that  the  rule  laid  down  by  my  learned  associates  is  not 
correct,  and  that  interest  on  the  value  is,  in  this  case,  the  full 
extent  of  the  damages  properly  recoverable. 

Where  the  action  is  for  the  conversion  of  the  properly  and 
in  the  nature  of  trover,  it  is  unquestioned  that  the  measure  of 
damages  is,  ordinarily,  the  value  at  the  time  of  the  conversion 
and  interest  Sedgwick  on  Measure  of  Dam.  ch.  19,  p.  474, 
and  cases  cited  in  notes;  McDonald  v.  Northy  47  Barb.  530; 
Forsyihe  v.  WeUs^  41.Penn.  St  291;  Suydam  v.  Jenkins^  8  Sand. 
614;  Single  v.  Schneider ^  30  Wis.  572.  And  I  think  the  same 
principle  is  applicable  where  the  action  is  replevin,  and  for  the 
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recovery  of  specific  property,  at  least  in  those  cases  in  which 
the  successful  party's  claim  is  based  upon  a  full  title.  It  must 
be  noticed  tiiat  this  question  of  damages  may  arise  under 
three  distinct  forms  in  this  action*  In  the  first  place,  the 
plaintiff  may  obtain  possession  of  the  property  at  the  outset  of 
the  action,  and  by  the  final  judgment  be  held  entitied  to  such 
possession.  In  such  a  case,  the  possession  having  been  ob- 
tained at  the  commencement,  no  damages  can  be  awarded  for 
anything  transpiring  subsequently  thereto.  Only  such  dam- 
ages can  be  given  as  resulted  from  a  prior  wrongful  detention. 
Such  an  action  was  that  of  Arthur  v.  Wallace^  8  Kas.  267;  and 
it  was  in  reference  to  such  a  state  of  &cts  that  the  language 
quoted  by  counsel  from  the  opinion  in  that  case  was  used.  If 
demand  was  necessary  to  make  the  detention  wrongful,  as  in 
that  case,  the  time  of  inquiry  would  be  limited  to  the  period 
between  the  demand  and  the  obtaining  of  possession.  And 
indeed  it  may  be  said  to  be  a  general  rale,  that  only  such 
damages  can  be  awarded  as  accrued  during  a  wrongful  deten- 
tion. Again,  the  question  may  arise  when,  though  the  prop- 
erty is  seized  by  the  officer,  yet  the  defendant  gives  bond  and 
retains  the  property,  and  thereafter  is  by  the  judgment  found 
entitied  to  such  possession.  Here,  as  the  possession  of  the 
party  entitled  thereto  has  not  been  except  temporarily  dis- 
turbed, only  nominal  damages  would  be  proper,  except  in  such 
rare  cases  as  show  that  the  temporary  interference  with  de- 
fendant's possession  has  wrought  special  injury.  And  the  rule 
is  general,  that  where  wrong  is  done,  and  special  injury  is 
wrought  thereby,  damages  may  be  recovered  therefor.  A 
third  class  embraces  those  cases  in  which  the  plaintiff  having 
obtained  possession  at  the  commencement  of  the  action,  a  re- 
turn is  awarded  by  the  judgment  to  the  defendant,  and  those 
like  the  present,  in  which  the  defendant  having  given  bond 
and  retained  the  property,  or  without  bond  concealed  and  re- 
tained the  property,  the  judgment  awards  the  possession  to  the 
plaintiff.  In  tiiese  cases  the  action  is  more  like  trover,  for  the 
judgment  does  not  recognize  and  confirm  a  possession  at  the 
time  rightfully  existing,  but  declares  the  possession  then  exist- 
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ing  wrongfiil,  and  decrees  a  change,  and,  for  fear  such  actual 
change  may  be  impossible,  fixes  the  value  to  be  paid  in  case 
the  change  is  not  made.  It  is  therefore  often  in  its  results 
nofliing  but  a  recovery  of  damages  for  the  wrongful  oonver- 
8ion  of  property.  Indeed,  the  wrongful  seizure  by  the  plain- 
tiff under  the  writ  in  the  first  instance,  and  the  retaining  of 
the  property  by  the  defendant  by  giving  bond,  or  concealment 
in  the  last  two  instances,  is  almost  tantamount  to  a  conversion. 
Few  in  order  to  make  the  principle  of  the  rule  of  damages  in 
trover  fully  applicable  in  replevin,  one  other  fact  must  be  no- 
ticed, that  is,  that  personal  property  through  lapse  of  time  and 
use  is  changing  its  value,  and  this  change  must  be  taken  into 
account  in  the  estimate  of  damages.  For  surely,  if  personal 
property  worth  $100  at  the  time  it  is  wrongfully  taken  deteri- 
orates fifty  per  cent  in  value  during  the  continuance  of  the 
wrongful  detention,  the  owner  is  not  compensated  by  a  simple 
return  of  the  property  and  legal  interest,  and  the  wrongdoer 
has  profited  by  his  wrong.  If  however,  the  decrease  in  value 
be  added  to  the  interest,  the  owner  is  properly  compensated, 
and  the  wrongdoer  properly  punished.  It  may  be  remarked 
here,  that  our  statute,  as  well  as  kindred  statutes  in  other 
states,  requires  that  the  jury  fix  the  value  of  the  property,  and 
that  the  judgment  be  for  the  recovery  or  return  of  the  prop- 
erty, or  the  value  thereof  in  case  a  recovery  or  return  cannot 
be  bad.  At  what  period  is  this  value  to  be  estimated?  Obvi- 
ously the  value  at  the  tinae  of  the  trial.  The  value  is  to  be  an 
equivalent  to  the  property,  and  a  value  at  any  other  time 
would  scarcely  ever  be  such.  Nothing  in  the  statute  forbids 
such  a  construction,  and  it  is  in  consonance  with  the  spirit 
thereof,  and  secures  justice  between  the  parties.  Of  course,  it 
would  not  be  proper  to  estimate  the  interest  upon  this  value, 
for  there  might  have  been  a  great  depreciation  in  valiie  pend- 
ing the  detention.  It  should  be  based  upon  the  value  at  the 
lime  the  wrongful  detention  commences.  I  conclude  there- 
fore, that  outside  of  cases  of  special  and  exemplary  damages 
the  rule  of  damages  in  cases  of  replevin,  with  the  exception 
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heretofore  indicated,  is  the  deorease  in  value,  if  anj,  during 
the  wrongful  detention,  and  interest  for  the  same  length  of 
time  on  the  full  value  at  the  time  the  wrongful  detention  com- 
menced. If  the  change  in  the  value  during  the  detention  has 
heen  an  increase,  this  increase  is  secured  to  the  party  entitled 
to  the  possession,  by  the  return  of  the  property  or  the  payment 
of  the  value  fixed  by  the  jury,  which  value  includes  the  in- 
crease. See  upon  the  questions  here  considered,  Sedgwick  on 
Measure  of  Damages,  p.  499,  and  cases  cited  in  notes;  Sir^le 
V.  Schikde,  80  Wis.  672;  Page  v.  Fowler,  89  Cal.  412;  Brizsu 
V.  MaybeCy  21  Wend.  144;  Suj/dam  v.  Jenkins^  8  Sandf.  614; 
Bowleg  V.  GibbSy  14  Johns.  886;  Toung  v.  Willettj  8  Bosworth, 
486;  JPwinam  v.  Swart,  8  Lansing,  268.  The  case  of  AUen  v. 
Fox,  61  N.  T.  562,  while  it  partially  supports  the  views  herein 
expressed,  attempts  to  draw  a  distinction  based  upon  the 
character  of  the  articles  replevied.  It  seems  to  concede  that 
the  rule  is  correct  as  to  such  articles  as  grain,  hay,  wood,  etc., 
ordinary  articles  of  merchandise,  but  claims  that  it  is  not  as 
to  horses,  wagons,  boats  and  such  things  as  have  what  it  terms 
a  '^usable  value.''  As  to  these,  it  claims  that  the  ^^ value  of 
the  use  "  is,  as  charged  by  the  district  court  here,  the  measure 
of  damages.  It  seems  to  me  this  distinction  is  not  well 
founded,  and  that  the  rule  is  generally,  and  for  all  articles  of 
property,  as  I  have  stated.  There  can  be  little  difficulty  in  ap- 
plying this  rule  to  the  different  classes  of  cases  heretofore  no- 
ticed. In  the  first,  where  the  plaintiff  obtains  the  property  at 
the  commencement  of  the  action,  it  is  unnecessary  for  the 
jury  to  assess  any  value.  The  property  is  already  in  the  pos- . 
session  of  the  party  entitled  to  it.  The  damages  would  be  the 
decrease  in  value,  if  any,  from  the  time  the  wrongful  detention 
commenced,  till  the  restoration  of  the  property,  and  interest 
on  the  value  at  the  time  such  wrongful  detention  commenced. 
In  the  second  class,  the  detention  is  temporary,  and  the  de- 
crease and  interest  can  only  be  trifling.  In  this  also  it  is  un- 
necessary to  assess  any  value.  In  the  third,  the  value  should 
be  assessed,  and  as  of  the  date  of  the  trial.     The  damages 


Digitized  by 


Google 


JULY  TERM,  18^6.  203 

Btflsentitig'  Opinion. 

here  may  become  a  considerable  element  in  the  full  and  just 
compensation  to  which  a  party  is  entitled,  bat  are  to  be 
reached  in  the  manner  abore  indicated. 

I  have  confined  myself  in  the  consideration  of  this  question 
to  those  cases  in  which  the  successful  party  bases  his  claim 
upon  a  full  title*  Where  there  is  only  a  special  and  limited 
ownershipy  other  considerations  may  affect  and  modify  this 
rule.  The  opinion  of  the  Chief  Justice  places  some  stress  on 
the  poverty  of  the  plaintiff,  his  inability  in  consequence  of 
that  poverty  to  purchase  another  team,  and  the  apparent 
maHoe  of  the  defendant  But  surely  these  matters  are  entirely 
extrinsic.  True,  where  special  damages  are  alleged,  they  may 
be  recovered.  Where  malice  is  alleged,  exemplary  damages 
may  be  recovered.  Bnt  here,  neither  is  alleged;  and  the  n\e 
laid  down  must  apply  to  a  case  exactly  the  reverse,  and  where 
the  plaintiff  is  wealthy,  or  has  many  teamd,  and  the  only 
malice  apparent  is  in  his  own  conduct.  It  must  be  the  uni- 
versal rule  in  all  oases  where  the  property  has  what  is  called  a 
^'usable  valne,'*  no  matter  what  the  circumstances  or  conduct 
of  either  party.  If  the  defendant  had  killed  the  animals  in- 
stead of  taking  possessioii  of  them,  there  can  be  no  question 
but  that  the  value  and  interest  would  have  been  the  measure 
of  damages.  Has  the  plaintiff  suffered  any  more  injury  by 
the  defendant's  taking  possession  of  them?  It  seems  to  me 
that  the  rule  laid  down  by  my  brethren  will  reaqlt  in  ju9t  ja.uch 
outrages  as  in  my  judgment  is  the  verdict,  in  this  case.'*' 
Surely,  no  better  speculation  could  the  plaintiff  make  than  in 
having  his  property  wrongfully  taken  by  his  neighbors. 

[*Tiis  into  Ud  down  by  the  nnO^^T  of  the  eoQXt,  determining  the  measore  of  damagw  Ia 
<^>M«'^PWt,pp.211,S]&] 
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Gborqb  Ladd  et  al.  y.  Frbdebiok  Brbweb. 

1.  YERDica—Whm  not  Disturbed*  The  well-aettled  doctrine,  that  when 
there  is  clear,  positive  and  direct  testimony  to  sustain  every  essential 
fact,  this  court  will  not  set  aside  a  verdict  of  a  jury  sustained  hy  the 
district  court,  because  of  a  seeming  preponderance  of  testimony  against 
it»  18  ai^licable  to  this  case,  and  prevents  a  general  reversal  of  the  jad^^ 
ment.    [See  cases  cited,  ante,  145.] 

J.  Measure  of  Bakaobb,  in  Repkwu  Where  the  value  of  the  use  of  prop- 
erty in  an  action  of  replevin  is  the  proper  basis  for  the  assessment  of 
damages  for  the  detention,  and  no  special  use  is  suggested,  and  only  the 
ordinary  value  of  the  use  of  Soeh  property  claimed,  hdd^  that  the  loss 
of  such  value  was  the  natural  and  necessary  result  of  the  detention,  and 
that  such  value  might  be  proved  and  recovered  under  a  general  allegar 
tion  of  damages,  and  without  any  averments  of  special  damans,  [ilr- 
efttfr  V.  Wallace,  8-267;  Yandle  v.  Kingsbury,  17-105;  BeU  v,  OampbeU,  17-211 ; 
Palmer  9.  Meinsrs^  17-479;  QarreU  v.  Wood,  8-2S5;  JfoCMy  «>  Qwmby^ 
12-494;  QHffiths  v.  Wheeler,  31-17;  Moses  v.  Morris,  20-213.] 

3.  Fraudulent  Sales;  Tide  of  Purchaser.  While  it  is  true  that  a  bona  fide 
purchaser  from  a  fraudulent  vendee  will  sometimes  acquire  a  good  title, 
yet  that  implies  a  sale  with  transfer  of  title  to  such  vendee,  even  though 
it  be  a  voidable  sale,  and  one  that  the  original  owner  laay  by  proper  pro- 
ceedings set  aside,  and  has  no  application  to  a  case  where  the  transac- 
tion under  which  the  pretended  vendee  claims  is  absolutely  void  and 
which  passes  no  title  away  from  the  original  owner,  [piefendorf  v.  OIU 
ter,  8-365;  WUson  v.  JPWter, 9-176;  Baughman  v.  Penn,  83-504;  Seheble  r. 
Jordan,  30-853.] 

4.  — Thus,  where  B.  is  the  owner  of  certain  chattels,  and  J.,  claim- 
ing to  be  a  partner  or  agent  with  authority  to  sell,  sells  and  delivers  such 
chattels  to  L.,  and  it  appears  that  J.  was  not  a  partner  of  B.*s,  and  had 
no  authority  to  sell  said  chattels,  and  that  B.  was  not  estopped  by  his 
words  and  conduct  from  showing  the  truth,  and  had  never  ratified  the- 
attempted  sale,  hdd,  that  L.  obtained  no  titles  and  could  transfer  none 
to  a  purchaser,  bona  fide  or  otherwise. 

5.  Judgment,  in  Replevin;  When  Error.  A  Judgment  for  the  return  of  cer- 
tain personal  property,  and  .damages  for  its  detention,  cannot  be  8aa-> 
tained  against  one  who  is  shown  by  the  testimony  neither  to  have 
possession  nor  to  claim  any  right  to  the  possession.  {Mills  v.  Lumber  Cb., 
26-576;  Sumner  v.  Cook,  12-162;  Armd  v,  Layton,  33-41.] 

Mror  from  Bourbon  District  CovrL 

Rbplbvin,  for  four  head  of  horses,  brought  by  Brewer^  as 
plaintiff,  against  George  Ladd^  J.  M  Trent,  and  G.  E.  RoiUij  as 
defendants.     The  plaintiff  claimed  the  horses  as  general  owner. 
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They  were  found  in  posseasion  of  defendant  Trent^  who  held 
them  for  JR(nUly  the  latter  claiming  to  own  them,  Trent  and 
RouU  answered  jointly,  and  gave  a  bond  to  retain  posses- 
sion. Ladd  filed  a  separate  answer.  Trial  at  the  December 
Term  1878,  0.  O.  F.,  judge  pro  tem.^  presiding.  Brewer  hav- 
ing given  testimony  tending  to  establish  his  ownership  and 
right  of  possession,  the  defendants  introduced  evidence  tend- 
ing to  show  that  the  horses  never  belonged  to  Brewer  in- 
dividually, but  to  the  firm  of  "Brewer  &  Jackson,"  and 
that  Jackson  had  sold  them  to  Laddy  who  had  sold  them  to 
RmtL  There  was  also  some  evidence  tending^  to  show  an 
agency  on  the  part  of  Jackson  to  sell  the  horses.  Verdict 
and  judgment  for  Brewer  for  a  return  of  the  horses,  and  for 
Ills  damages  for  detention.  Defendants  bring  the  case  here 
on  error. 

McComas  ^  MeKeighan^  for  plaintiffs  in  error: 

1.  The  verdict  of  the  jury  was  not  sustained  by  suflBxiient 
evidence,  and  the  court  should  have  granted  a  new  trial.  It 
is  admitted  that  Jackson  sold  and  delivered  the  horses  to 
Ladd,  and  that  Ladd  sold  and  delivered  them  to  Routt,  before 
the  suit  Whether  Ladd  acquired  a  title,  depends  upon  the 
existence  of  one  of  two  facts — a  partnership  between  Brewer 
and  Jackson,  or  an  agency,  with  power  to  sell,  on  the  part  of 
Jackson.  It  seems  to  us  that  the  evidence  is  overwhelming 
against  the  verdict  on  the  partnership  proposition.  But 
whether  so  or  not,  upon  the  question  of  the  agency  alone, 
the  evidence  of  Brewer  himself  shows  that  Jackson  had 
power  to  sell  the  horses.  Again,  there  is  no  evidence  of  a 
joint  detention  by  Routt  and  Ladd,  and  the  testimony  is  un- 
contradicted that  Ladd  had  sold  and  delivered  the  horses  to 
Routt  before  suit  brought,  h^nce  the  verdict  should  not  have 
been  against  Ladd,  even  if  good  against  the  others. 

2.  The  court  erred  in  admitting  testimony  upon  the  value 
of  the  use  of  the  property.  .Under  the  issues  made,  by  the 
pleadings,  the  only  damages  which  plaintiff  was  entitled  to 
were  the  damages  implied  by  law.     If  he  sought  to  recover 
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special  damages,  it  was  necessary  for  him  to  make  the  proper 
averments  in  the  petition,  so  that  an  issue  might  be  joined 
on  them.  No  such  issue  was  made.  Moak  &  Van  Sant.  PI. 
244  to  248;  Sedg.  on  Damages,  683;  28  Cal.  103;  5  Wis.  219; 
4  Sandf.  263.  The  plaintilff  had  only  been  kept  out  of  the 
horses  from  October  18th  1873,  to  the  day  of  trial  in  Decem- 
ber of  the  same  year.  According  to  the  cases  cited  under  the 
issue  joined,  damages  implied  by  law  could  only  be  given. 
The  court  gave  no  instructions  on  the  subject  of  damages,  and 
they  were  only  authorized  to  find  7  per  cent. 

The  court^rred  in  excluding  questions  and  answers  in  Par- 
sons' testimony.  It  was  proper  and  competent  to  show  any- 
thing which  showed  bias  of  the  witness,  either  against  Jack- 
son, an  important  witness  for  plaintiffs  in  error,  and  who  was 
responsible  to  Ladd  in  case  of  failure  of  title,  or  his  bias 
toward  the  cause  being  tried;  6  N.  T.  345;  81  Geo.  688;  14 
Gray,  31;  24  HI.  444.  The  question  was  not  objected  to;  the 
answer  had  been  given.  A  party  cannot  sit  by  and  speculate 
as  to  the  probabilities  of  an  answer  being  in  his  favor,  and 
when  it  is  against  him,  have  it  excluded;  41  N.  Y.  342. 

8.  The  court  erred  in  its  instructions  to  the  jury.  The  jury 
were  instructed  that  if  Jackson,  as  partner  of  Brewer,  or 
agent,  had  the  right  to  sell  the  horses,  and  Ladd  purchased  in 
good  faith,  that  then  Brewer  could  not  recover.  This  was  no 
doubt  true;  but  it  was  defective  in  statement,  and  calculated 
to  mislead.  The  good  faith  of  Ladd  was  not  a  subject  of 
inquiry,  until  bad  faith,  and  an  intention  to  defraud  by  Jack- 
son, were  first  charged  and  proven.  If  Jackson  was  Brewer's 
partner,  the  sale  was  good,  unless  it  was  a  fraudulent  sale  by 
'Jackson,  participated  in  by  Ladd;  1  Pars.  184.  This  instruc- 
tion, and  the  entire  instructions,  ignored  Routt,  although  the 
evidence  showed  that  he  was  the  second  vendee  for  a  valuable 
consideration,  and  no  attempt  was  made  to  connect  him  with 
any  pretended  fraud  on  the  part  of  Ladd  and  Jackson.  A 
bona  fde  purchaser  from  a  fraudulent  vendee  acquires  a  good 
title;  19  Wis.  659;  42  HI.  18;  48  Dl.  50T. 
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HtHeti  ^  McCUoerty^  for  defendant  in  error; 

It  would  seem  to  be  purely  a  question  of  fact  upon  whicli 
the  court  is  asked  to  reverse  this  case;  but  we  understand  it 
to  be  the  uniform  practice  of  this  court,  and  of  all  courts  of 
last  resort,  never  to  disturb  the  verdict  of  a  jury  where  there 
has  been  any  evidence  to  sustain  it,  unless  in  very  exceptional 
cases.  But  the  verdict  here  is  folly  sustained  by  the  evidence. 
One  theory  of  the  plaintiff  was,  that  no  partnership  in  &ct 
existed  between  him  and  Jackson,  who  claimed  to  have  sold 
the  horses  to  Ladd,  and  that  Ladd  had  full  notice  that  Jackson 
had  no  power  to  sell  or  dispose  of  any  of  the  property  in  the 
livery  stable,  except  with  Brewer's  express  consent.  Another 
theory  was,  that  the  alleged  sale  by  Jackson  to  Ladd,  and 
Ladd  to  Boutt,  was  a  '^  put-up  job  "  by  them  to  swindle  Brewer 
out  of  his  horses.  Of  course  fraud  usually  can  only  be  proven 
by  circumstances,  and  very  frequently  the  only  way  the  jury 
can  determine  that  fact  is  by  the  manner  and  conduct  of  the 
parties  and  witnesses  upon  the  stand.  Evidence  has  its  chief 
weight  from  the  manner  in  which  it  is  given;  and  it  is  not  an 
impossible  thing  for  a  jury  to  believe  one  witness  and  dis- 
believe another,  though  each  may  be  equally  positive  in  his 
statement;  but  a  flush  of  countenance — an  uneasiness  in  the 
chair — an  intonation  of  the  voice — may  stamp  one  as  truth- 
fill,  and  the  other  untruthful;  hence,  the  ruling  of  courts  of 
last  resort  not  to  disturb  the  verdict  of  a  jury,  since  the  jury 
have  the  opportunity  of  judging  not  only  the  weight  of  the 
testimony  but  the  credibility  of  the  witnesses;  11  Kas.  47.  In 
the  case  at  bar  the  jury  doubtless  believed  Brewer,  and  dis- 
believed defendant's  witnesses. 

The  verdict  is  also  sustained  upon  the  measure  of  damages, 
since  it  is  now  the  well-settled  rule  that  where  the  chief  value 
of  property  is  its  use,  as  of  horses,  then  the  value  of  such  use 
IB  the  proper  measure  of  damages;  16  Wis.  80;  61  N.  Y.  662. 
And  under  our  statute  no  special  plea  is  needed,  and  at  most 
this  court  would,  upon  this  point,  do  no  more  than  modify 
the  judgment,  reducing  the  damages  for  the  detention. 
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K  Jackson  had  no  right  to  sell,  then  Ladd  got  no  title,  and 
could  give  none,  especially  in  view  of  the  suspicions  circum- 
stances attending  the  transaction  from  the  first  step  taken. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  This  was  an  an  action  by  defendant  in  error  in 
the  district  court  of  Bourbon  county  to  recover  the  possession 
of  certain  horses  claimed  to  have  been  unlawfully  taken  and 
detained  by  the  plaintiffs  in  error,  defendants  below.     The 
principal  point  made  by  the  learned  counsel  for  plaintifis  in 
error  is,  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence.   It  appears  that  Brewer  had  a  livery  stable,  and  that 
one  Jackson  was  in  charge  of  it,  Brewer's  time  being  princi- 
pally employed  in  a  restaurant  which  he  also  owned.    Jackson 
sold  and  delivered  the  property  in  question  to  Ladd,  one  of 
the  defendants,  who  the  next  day  sold  and  delivered  it  to  Routt, 
another  defendant    The  defendants  claimed  that  Jackson  was 
a  partner  of  Brewer's,  or,  if  not,  an  agent  with  power  to  sell. 
To  this  point  then,  the  relation  of  Jackson  to  Brewer,  the  prin- 
cipal part  of  the  testimony  is  directed.     Brewer's  testimony- 
was  clear  against  any  partnership  or  any  authority  to  sell. 
True,  he  did  not  use  the  very  words,  "there  was  no  partner- 
ship," but  he  says  it  was  his  livery  stable,  that  hired  men  took 
charge  of  it  for  him,  that  Jackson  was  tending  stable  for  him 
as  a  "hired  man,"  stated  the  terms  of  arrangement  between 
them,  which  showed  Jackson  an  employ6  simply,  and  denied 
«ver  giving  him  authority  to  sell.    Jackson  testified  that  there 
was  a  partnership.     Other  testimony  went  to  the  statements, 
admissions,  and  conduct  of  these  two  parties.    The  jury  found 
that  there  was  no  partnership  or  authority  to  sell.    We  cannot 
say  that  they  erred.     True,  several  witnesses  testify  to  state- 
ments from  Brewer  indicating  a  partnership — some  even  to 
his  speaking  of  Jackson  as  his  partner.     Still,  we  cannot  say 
that  this  testimony  compelled  a  different  verdict    Some  of 
the  witnesses  were  mixed  up  with  this  purchase;  others,  from 
the  record  apparently  disinterested,  may  have  so  conducted 
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themselves  on  the  witnese-stand  as  to  carry  little  conviction  of 
their  truthfulness.  At  any  rate,  the  case  comes  clearly  within 
the  rule,  that  where  there  is  clear,  positive  and  direct  testimony 
to  sustain  eveiy  essential  feet,  this  court  should  not  disturb 
the  verdict  because  of  seeming  preponderance  of  testimony 
against  it 

A  second  important  question  is,  in  the  kind  of  testimony 
offered  to  prove  the  damages  for  the  detention,  and  the  basis 
upon  which  the  jury  assessed  the  damages.  Evidence  was 
admitted  of  the  value  of  the  use  of  the  property  from  the 
time  it  was  taken,  down  to  the  time  of  the  verdict — the  prop- 
erty having  been  retained  by  the  defendants  under  a  redelivery 
bond — and  the  jury  evidently  returned  such  value  as  the  dam- 
ages for  the  detention.  This,  in  the  judgment  of  the  writer  of 
this  opinion,  is  not  the  true  rule;  but  a  majority  of  the  court 
hold  otherwise.  See  the  opinion  in  Yandle  v.  Kingsbury ^  re- 
cently filed,  (ante,  p.  196.)  Counsel  contended  that  such  dam- 
ages are  special  damages,  and  must  be  alleged  in  the  petition, 
or  proof  thereof  is  inadmissible.  We  do  not  think  so.  By 
the  detention  the  party  is  deprived  of  the  use  of  his  property; 
and  whatever  is  the  value  of  such  use,  the  ordinary  value  of 
the  use  of  such  property,  is  the  natural  and  necessary  result  of 
the  detention.  No  special  use  was  suggested,  and  the  only 
proof  was  as  to  the  ordinary  value  of  the  use  of  such  property. 

Several  errors  are  alleged  in  the  admission  and  rejection  of 
testimony.  Without  noticing  them  in  detail,  it  is  enough  to 
say  that  most  of  the  rulings  of  the  trial  judge  in  this  matter 
were  unquestionably  correct;  that  while  some  of  them  perhaps 
were  technically  wrong,  yet  that  these  were  in  minor  matters, 
and  whether  right  or  wrong  are  not  in  our  judgment  of  suffi- 
eient  materiality  to  justify  us  in  sending  the  case  back  for  a 
new  trial. 

Some  fifteen  special  instructions  were  asked  by  plaintiff  in 
error,  all  of  which  were  refused;  and  the  only  instructions 
given  were  embodied  in  a  general  charge  prepared  by  the 
court.    Most  of  the  propositions  embraced  in  these  special  in- 
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Btructions  were  given  in  the  general  charge,  and  of  course  the 
court  was  under  no  obligations  to  repeat  them.  One  proposi* 
tion  however  advanced  by  counsel,  which  the  court  refused  to 
give»  is  made  a  special  ground  of  criticism,  and  authorities 
cited  in  support  of  it.  The  proposition  advanced  is,  that  a  bona 
fide  purchaser  from  a  fraudulent  vendee  acquires  a  good  title; 
and  it  is  insisted  that,  though  the  sale  might  have  been  avoided 
as  to  Ladd,  the  purchaser  from  Jackson,  yet,  not  having  been 
avoided  while  the  property  was  in  Ladd's  possession,  and  Routt 
having  purchased  in  good  faith,  he  at  least  acquired  a  good 
title.  The  error  lies  in  this:  that  doctrine  applies  only  to  cases 
of  voidable  sales,  and  never  to  those  absolutely  void.  In  a 
voidable  sale,  the  title  passes  subject  to  the  right  of  the  vendor 
to  proceed  to  set  the  whole  transaction  aside  on  account  of  the 
fraud  practiced  upon  him ;  in  a  void  sale,  no  title  passes.  Where 
the  title  passes,  the  fraudulent  vendee  may  in  some  cases  trans- 
fer a  good  title  to  a  bona  fide  purchaser  from  him;  but  where 
no  title  passes  the  pretended  vendee  can  transfer  no  title  to  a 
third  party  under  any  circumstances.  Here,  if  Jackson  was  a 
partner,  or  an  agent  with  authority  to  sell,  a  good  title  passed; 
or,  if  not  being  a  partner,  and  not  having  authority  to  sell. 
Brewer  so  held  him  out  to  the  world  as  to  induce  third  parties 
to  believe  he  was  either  a  partner  or  had  authority  to  sell;  or, 
if  without  any  authority  he  made  the  sale,  and  Brewer  after- 
ward ratified  it,  then  also  a  good  title  passed.  But  on  the  other 
hand,  if  none  of  these  things  existed,  then  the  pretended  sale 
from  Jackson  to  Ladd  passed  no  title,  was  absolutely  void; 
and  Ladd,  having  nothing,  could  transfer  nothing.  To  this 
effect  were  the  instructions  given,  and  they  were  correct.  Ta 
have  gone  beyond,  and  added  what  the  counsel  claimed,  would, 
we  think,  have  been  apt  to  mislead  the  jury,  and  suggested 
that  as  having  support  in  the  testimony  which  really  we  think 
had  none. 

Thus  far  we  have  noticed  no  error  of  sufficient  moment  to 
justify  a  reversal  of  the  judgment  .  As  to  one  of  the  plaintifia 
ip  error,  George  Ladd,  however,  we  think  the  judgment  can- 
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not  be  sustained.  He  purchased  the  horses  from  Jackson,  sold 
them  to  Routt,  who  put  them  in  Trent's  possession.  Routt 
and  Trent  filed  a  joint  answer  denying  the  allegations  in  the 
petition.  Ladd  filed  a  separate  denial.  The  motion  also  for 
a  new  trial  was  a  joint  and  several  motion.  Ladd  it  appears 
neither  had  possession,  nor  claimed  any  right  to  the  possession. 
We  think  therefore  it  was  error  to  render  judgment  against 
him  for  the  return  of  the  property,  and  damages.  True,  he 
signed  the  redelivery  bond  with  the  other  defendants,  and  one 
John  Lawrence,  and  he  may  ultimately  be  made  liable  upon 
that  bond  for  the  amount  of  the  judgment;  but  the  execution 
of  that  bond  gives  no  right  to  render  a  judgment  in  the  pres- 
ent action  against  the  obligors  thereon.  The  judgment  there- 
fore against  him  must  be  reversed,  and  the  caae  remanded  for 
a  new  trial.  As  to  the  other  plaintiffi  in  error,  it  will  be 
affirmed. 

One-half  of  the  costs  of  this  court  will  be  taxed  against  the 
defendant  in  error,  and  one-half  against  the  two  plaintiff  in 
error  against  whom  the  judgment  is  affirmed. 

All  the  Jostices  concurring. 


S.  M.  BxLii  etoL  ▼•  P.  B.  Campbbll. 

MiABUu  OP  Dakaqss,  ^  AcHom  qf  Eq^lewL  In  an  action  of  replevin  for 
ahorse,  buggy  and  harness,  where  the  defendant  gave  bond  and  retained 
the  possession  of  the  property  pending  the  action,  it  was  not  error  for 
the  court  at  the  trial  to  give  the  jury  the  following  instructions,  to-wit: 
"If  yon  find  for  the  plaintiff  in  said  canse  you  will  assess  his  damages 
at  the  valae  of  the  use  of  the  property  taken  by  the  defendant  ftom  the 
time  of  the  taking  of  the  same  up  to  the  present  time."  [See  cases  cited, 
onte,204.] 


Digitized  by 


Google 


212  SUPREME  COURT  OF  KANSAS. 

Bell  V.  Campbell. 

Error  from  Chase  District  Court. 
Replevin,  to  recover  property  alleged  to  have  been  wrong- 
fully taken  and  wrongfully  detained.  The  facts  are  sufficiently 
stated  in  the  opinion.  The  plaintiff  had  judgment  at  the  Oc- 
tober Term  1874.  Defendants  BeU  and  Sutton  bring  the  case 
here  on  error. 

Buggies  ^  Stern/,  for  plaintirfs  in  error. 
Almerin  GiUett^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  of  replevin  for  a  horse, 
buggy,  and  harness.  The  defendants  (now  plaintiffs  in  error) 
gave  a  bond  under  §  182  of  the  civil  code,  and  retained  posses- 
sion of  the  property  pending  the  action.  At  the  trial  of  the 
case  the  court  below  gave  to  the  jury  the  following  among 
other  instructions,  to-wit: 

"If  you  find  for  the  plaintiff  in  said  cause,  you  will  assess 
his  damages  at  the  value  of  the  use  of  the  property  taken  by 
the  defendants  from  the  time  of  the  taking  of  the  same  up  to 
the  present  time." 

The  jury  did  find  in  fiivor  of  the  plaintiff  and  against  the 
defendants,  and  assessed  the  value  of  the  property  in  contro- 
versy at  $476.  They  also,  in  accordance  with  said  instruction, 
assessed  the  plaintiff's  damages  for  the  unlawful  detention  of 
the  property  at  $210.  Seven  per  cent  interest  on  the  value  of 
the  property  for  the  time  it  was  unlawfully  detained  would 
have  amounted  to  $87.27.  The  plaintiff  then  remitted  all 
the  damages  in  excess  of  $87.27,  and  the  court  below  then 
rendered  judgment  in  favor  of  the  plaintiff  (now  defendant  in 
error)  and  against  the  defendants  for  a  recovery  of  the  prop- 
erty in.  controversy,  or  in  case  the  property  could  not  be  ob- 
tained then  for  the  value  thereof,  to-wit,  $475,  apd  for  said 
$87.27  damages,  and  also  for  costs  of  suit 

The  plaintifis  below  urge  that  the  court  below  erred  as  to 
the  measure  of  damages.     They  claim  that  the  true  rule  for 
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the  measare  of  damages  in  such  cases  as  this  is  the  interest  on 
the  value  of  the  property  while  wrongfully  detained,  and  is 
never  the  value  of  the  use  of  such  property.  We  think  how- 
ever the  court  below  did  not  err  in  this  respect.  We  have 
just  decided  two  cases  in  which  we  have  substantially  sus- 
tained the  ruling  of  the  court  below  in  this  particular.  ( Yandle 
V.  Kingsbwrj/j  ante,  195,  and  Ladd  v.  Brewer^  ante,  204.)  It  is 
true,  that  interest  on  the  value  of  the  property  wrongfully  de- 
tained is  sometimes,  in  replevin  cases,  considered  as  the  proper 
measure  of  damages.  But  it  never  was  considered  as  the  only 
damages  which  might  be  allowed  in  replevin  cases.  And  in 
the  nature  of  things  it  should  not  be.  In  some  cases  deteriora- 
tion of  the  property  from  injury,  neglect,  etc.,  while  wrongfully 
detained,  must  be  considered  as  an  element  in  the  allowance 
of  damages.  In  other  cases,  the  decrease  in  the  market  value 
of  the  property  must  be  taken  into  consideration.  In  other 
cases,  perhaps  few,  gross  malice,  fraud,  and  oppression  may 
be  taken  into  consideration  for  the  purpose  of  giving  exem- 
plary damages.  {Herdick  v.  Young^  55  Penn.  Stat.  176;  Cable  v. 
DcJoHj  20  Wend.  172.)  In  other  capes,  the  value  of 'the  use  of 
the  property  must  be  taken  into  consideration  for  the  purpose 
of  giving  compensatory  damages.  AUen  v.  FoXy  51  JST.  Y.  562; 
Morgan  v.  RegnoldSy  1  Montana,  163;  Butler  v.  Mehrling,  15  111, 
488;  Bobbins  v.  Walter s,  2  Tex,  130;  Dorsey  v.  Qassaway,  2  Har. 
k  Johns,  408, 413;  Oihbs  v.  Cruikshank,  8  C.  P.  464;  WUUams  v. 
Phelps,  16  Wis.  81;  Glascock  v.  Hays,  4  Dana  (Ky.)  58;  Hall 
V.  JEdringion,  8  B.  Mon.  47,  48;  Hubson  v.  Young,  25  Ala.  376. 
The  last  three  relate  to  detinue,  the  others  to  replevin.  And 
still  in  other  cases  other  damages  than  those  above  mentioned 
are  sometimes  allowed  in  actions  of  replevin.  In  Massachu- 
setts, in  an  action  of  replevin,  where  part  of  a  manufacturer's 
machinery  was  taken  and  wrongfully  detained,  it  was  said  by 
the  court  that  the  damages  ''would  be  made  up  of,  1st,  inter- 
est on  the  money-value;  2d,  the  general  inconvenience  and 
loss  resulting  from  the  interruption  of  his  possession;  and  3d, 
the  expense,  trouble  and  delay  attending  the  operation  of  re- 
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placing  everything,  and  restoring  the  establishment  to  its 
original  condition."  {Stevens  v.  Truitey  104  Mass.  828,  835.) 
Indeed,  in  every  action  of  replevin  the  plaintiff  or  the  defend- 
ant, as  the  case  may  be,  should  be  allowed  to  recover  all  the 
damages,  not  too  remote,  which  he  has  actually  sustained  by 
reason  of  the  wrongful  detention  of  the  property,  in  whatever 
way  such  damages  may  have  resulted.  Exact  compensation 
for  his  loss  is  the  true  rule.  In  a  late  case  in  England,  de- 
cided in  1873,  Bret,  J.,  says:  "Replevin  is  the  common-law 
action  for  the  taking  of  goods.  By  the  course  of  procedure 
m  that  action  the  goods  are  returned  in  the  course  of  the  ac- 
tion. It  was  argued  by  Mr.  Foard  that  the  action  was  for  the 
mere  purpose  of  recovering  back  the  goods.  I  do  not  think  that 
can  be  so,  for  if  so  the  plaintiff  could  never  have  recovered  what 
in  every  action  of  replevin  he  does  recover,  the  expenses  of  the 
bond.  It  seems  to  me  that  whenever,  in  a  common-law  ac- 
tion, the  plaintiff  can  recover  damages,  he  must  be  entitled  to 
recover  all  the  legal  damages  he  has  sustained.**  {Qibbs  v.  Oruik^ 
shanky  8  L.  R.,  C.  P.  463.)  And  in  the  same  case,  Bovil,  C.  J., 
says:  "Wlien  the  goods  were  not  redelivered  by  the  sheriff, 
according  to  the  books  it  would  appear  that  the  plaintiff  could 
recover  the  full  amount  of  the  damages  that  he  has  sustained  by  the 
taking  of  the  goods.  lam  not  aware  of  any  cajtihortty  to  the  con- 
trary,  and  I  see  no  reason  in  principle  why  there  should  be  any 
limitation  as  to  the  amount  of  the  damages  recoverable  in  such 
a  case.  I  do  not  know  of  any  ground  in  law  for  confining  the 
damages  to  the  amount  of  the  expenses  of  the  replevin  bond. 
In  practice  these  expenses  are  all  that  are  recovered,  merely 
because  there  is  generally  no  other  damage.  The  form  of  the 
declaration  in  replevin  states  that  a  wrongful  act  has  beea 
committed  by  taking  the  goods,  and  claims  for  the  damages 
that  have  accrued  to  the  plaintiff  by  reason  of  such  wrongful 
taking.  It  appears  to  me  that  whatever  damages  have  been  detuaUy 
sustained  may  be  recovered,**  (Same  case,  pp.  459,460.)  The  de- 
cision of  this  last-mentioned  case  was  in  accordance  with  the 
opinions  of  the  above-named  judges.  In  a  late  case  in  Kew 
York,  decided  in  1873,  Earl,  C,  who  delivered  the  opinion  of 
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the  court,  sajB:  ^^I  have  found  no  case,  unless  it.be  the  case 
in  4  Lausing,  where  it  has  been  held  that  the  value  of  the  use 
may  not  be  recovered  as  damages  for  the  detention  in  case  the 
property  has  (what  I  have  for  brevity  called)  a* usable  value.'' 
{Allen  V.  Fox,  61  N.  T,  667.) 

The  plaintifis  in  error  claim  that  in  trover  the  plaintiff  can 
recover  only  for  the  value  of  the  property  taken,  and  interest 
thereon;  that  replevin  is  governed  by  the  same  rules  as  trover, 
and  therefore,  that  the  plaintiff  can  recover  in  replevin  merely 
the  property  takeu  or  the  value  thereof  and  interest  on  such 
value.  Now  admitting,  for  the  purposes  of  this  case,  that  the 
plaintifb  in  error  are  correct  so  &r  as  trover  is  concerned,  still 
they  are  certainly  mistaken  with  respect  to  replevin.  The  two 
actions  are  very  dissimilar.  In  .trover  the  plaintiff  elects  to 
consider  the  property  taken  (if  the  property  is  still  in  exist- 
ence,) as  having  become  the  property  of  the  defendant,  and 
he  himself  is  owner  of  nothing  but  the  mere  value  of  such 
property,  which  value  he  seeks  to  recover.  While  in  replevin 
the  plaintiff  continues  to  be  the  absolute^  owner  of  the  property 
itself,  (if  he  was.the  owner  previously,)  and  he  cannot  elect  in 
BQch  action  to  take  the  value  of  the  property  instead  of  the 
property  itselfc  (  WUson  v.  Fuller y  9  Kas.  193;  Hall  v.  JennesSj  6 
Eas.  366.)  In  trover  the  defendant  detains  nothing  from  the 
plaintiff  but  the  value  of  the  property,  that  is,  money;  while 
in  replevin  he  detains  the  property  itself.  In  either  action  the 
plaintiff  is  entitled  to  recover  for  the  use  of  the  exact  thing 
which  the  defendant  detains  from  him;  but  the  great  differ- 
ence is  in  the  thing  detained.  In  trover,  it  is  substantially 
money.  In  replevin,  it  is  not  money,  but  is  some  kind  of  prop- 
erty different  from  money.  Now  the  law  fixes  the  value  of  the 
nee  of  money,  but  it  does  not  fix  the  value  of  the  use  of  any 
other  kind  of  property.  Therefore,  in  trover  it  would  be 
proper  to  give  the  plaintiff  seven  per  cent,  interest  on  the  value 
which  he  recovers,  for  that  is  the  legal  value  of  the  use  of 
money;  but  in  replevin,  the  value  of  the  use  of  the  property 
cannot  be  known  except  by  evidence.  In  trover,  a  plaintiff 
should  not  be  allowed  to  recover  for  the  use  of  the  property 
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taken,  for  the  property  by  hiB  own  election  does  not  belong  to 
him,  but  belongs  to  the  defendant  In  trover,  he  should  be 
allowed  to  recover  merely  for  the  value  of  the  property,  and 
the  use  of  such  value.  But  in  replevin  it  is  different.  There  the 
plaintiff  owns  the  property  itself,  and  therefore  should  be  en- 
titled to  recover  for  the  use  of  the  property,  and  not  merely 
for  the  use  of  the  value  thereof.  In  trover  the  plaintiff  never 
expects  to  recover  the  property  back  again,  for  it  has  already 
become  the  property  of  the  defendant,  and  that  by  the  plain- 
tiff^s  own  election,  if  the  property  is  still  in  existence.  And 
therefore,  in  trover  it  may  fairly  be  inferred  that  the  plaintiff 
does  not  need  the  property,  or  that  he  could  go  into  the  mar- 
ket without  inconvenience  and  purchase  like  property.  But 
this  is  not  so  in  replevin.  In  replevin  the  plaintiff  expects  to 
recover  his  original  property  back  again;  and  hence  it  is  fair 
to  infer  that  he  needs  the  property,  and  that  he  could  not  with- 
out great  inconvenience  (if  he  could  at  all)  go  into  the  market 
and  purchase  other  property  like  it.  But  even  if  he  could  pur- 
chase other  property  like  it,  he  should  not  be  required  to  do 
so,  for  afterward  when  he  recovers  his  own  he  would  have 
duplicates  of  the  same  property,  and  might  therefore  be  sub- 
ject to  further  and  additional  inconvenience  and  loss.  Very 
few  persons  would  want  to  own  two  reapers,  two  pianos,  two 
fine  carriages,  or  two  fine  stallions,  at  the  same  time,  even  if 
they  were  able  to  do  so.  Besides,  interest  on  the  value  of  such 
property  would  generally  be  very  inadequate  compensation  for 
the  loss  of  the  use  of  the  property.  The  services  of  a  fine  stal- 
lion for  a  single  month  might  be  worth  one  or  two  hundred 
dollars,  while  interest  on  his  value  for  the  same  length  of  ^me 
might  not  be  five  dollars.  The  same  with  reference  to  a  reaper, 
or  mower,  and  probably  several  other  kinds  of  property.  The 
services  of  even  a  farm-horse  worth  one  hundred  dollars,  for 
the  months  of  April,  May  and  June,  would  probably  be  worth 
fifty  dollars,  while  the  interest  on  his  value  for  the  same  time 
would  be  only  one  dollar  and  seventy-five  cents.  Who  ever 
heard  of  a  livery  stable  keeper  hiring  a  horse  out  for  the  inter- 
est on  his  value?    The  interest  on  a  horse  worth  two  hundred 
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dollars,  would  be  less  than  four  cents  per  day.  The  interest 
on  a  carriage  worth  five  hundred  dollars,  would  be  less  than 
ten  cents  per  day.  The  interest  on  a  ferm-wagon  worth  one 
hundred  dollars,  would  be  less  than  two  cents  per  day.  Would 
Buch  rates  be  adequate  compensation  for  the  loss  of  the  use  of 
property?  Would  the  aggrieved  party  who  should  receive  as 
compensation  such  rates  feel  that  he  had  been  amply  paid  for 
the  wrcTig  inflicted  upon  him?  Would  damages  at  such  rates 
be  sufficient  to  discourage  wrongdoing  of  this  kind?  Would 
not  such  damages  rather  encourage  such  wrongdoing?  It 
would  be  a  very  cheap  way  to  get  the  use  of  property  if  it  could 
be  got  at  such  rates. 

Bot  even  if  we  should  concede  that  the  plaintiffi  in  error 
are  correct,  and  that  interest  merely  on  the  value  of  the  prop> 
erfy  should  be  allowed  as  damages,  still  we  do  not  see  how 
they  expect  to  have  the  judgment  in  this  case  reversed.  The 
judgment  was  rendered  in  the  court  below  precisely  in  accord- 
ance with  their  views  of  what  is  the  correct  measure  of  dam- 
ages. Therefore,  taking  any  view  of  the  case,  the  judgment  of 
the  court  below  must  be  affirmed. 

EiNGMAN,  C.  J.,  concurring. 

Bkswbr,  J.:  I  concur  in  the  judgment,  but  only  upon  the 
ground  last  mentioned  in  the  opinion. 
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ifROwnro  Gram,  Not  Pertonal  Property.  Wild  grass  growing  on  wild,  nnoo 
cupied,  uncultivated  land,  is  a  part  of  the  realty,  and  an  attempted  trans- 
fer of  such  grasis  by  parol  agreement  is  void,  as  a  conveyance  of  the 
grass,  under  the  statute  of  fhiuds;  and  where  such  grass  was  destroyed 
by  the  cattle  of  a  third  person,  the  owner  of  the  land  only,  and  not  the 
person  to  whom  such  grass  was  attempted  to  be  transferred,  can  main* 
tain  an  action  for  the  destruction  of  the  grass.  IH^fley  «.  Baker^  ld-11; 
Baldwin  v.  Squier,  81-288;  B.S.9. HoQuan,  22-47.] 

Error  from  Saline  JDistriet  OourL 
Trespass,  brought  by  ClarksoUj  to  recover  damages  for  in- 
juries committed  by  Powers^  cattle  to  growing  grass  on  unoccu- 
pied land.  The  case  was  here  on  a  former  appeal,  at  the 
January  Term  1873;  (11  Kas.  101.)  On  being  remanded  to 
the  district  court,  a  second  trial  was  had  at  the  October  Term 
1878  of  said  court,  C.  A.  H.,  judge  pro  tem.^  presiding.  Ver- 
dict and  judgment  for  darksoUf  and  defendant  Powers  brings 
the  case  here  on  error. 

John  G.  Spivej/y  for  plaintiff  in  error. 
J^  (?•  MohkTy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J.:  This  was  an  action  brought  by  Clarkson 
against  Powers  for  injuries  claimed  to  have  been  done  by 
Powers*  cattle  grazing  on  certain  lands  claimed  by  Clarkson. 
The  land  consisted  of  800  acres  in  Lincoln  county,  160  of 
which  belonged  to  Clarkson,  820  to  his  wife,  and  320  to  his 
sister,  Mrs.  Bean.  Clarkson  purchased  said  land  for  himself, 
wife,  and  sister,  from  one  Hoenick,  who  sold  it  as  agent  of  the 
Kansas  Pacific  Railway  Company.  Said  land  was  at  that 
time,  and  continued  to  be  until  tiie  time  of  the  injuries  com- 
plained of,  wild,  unoccupied,  uncultivated  prairie  and  timbered 
land.  Clarkson  testified  on  the  trial:  *^I  took  possession  of 
the  land  when  I  purchased  it,  and  retained  possession.  I  rode 
over  the  land,  and  told  Hoenick  I  would  take  it.    This  is  what 
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I  mean  by  poBseasion/'  And  the  jury  that  tried  the  case  found 
that  Clarkson  did  not  have  the  actual  possession  of  the  land. 
The  land  was  purchased  by  Clarkson  about  the  24tih  of  July 
1871,  and  the  injuries  complained  of  were  done  from  that 
time  until  sometime  in  August  (probably  about  the  28th)  of 
the  same  year.  The  injuries  were  done  to  the  whole  of  the 
said  800  acres  of  land,  and  the  verdict  of  the  jury  was  for 
Clarkson  for  the  gross  amount  of  $325  damages.  There  is  no 
way  now  of  ascertaining  how  much  of  said  $325  damages  was 
for  injuries  done  on  the  plaintiff's  land,  and  how  much  of  it  was 
for  injuries  dene  on  Mrs.  Clarkson's  land,  or  how  much  of  the 
same  was  for  injuries  done  on  Mrs.  Bean's  land.  The  record 
is  silent  upon  the  subject.  Now  we  shall  assume  that  the 
plnintiff  Clarkson  could  recover  for  the  injuries  done  on  his 
own  land.  And  for  the  purposes  of  this  case  we  shall  also 
assume  that  he  could  recover  for  the  injuries  done  on  Mrs. 
Bean's  land,  for  Clarkson  testifies  that  he  had  a  power  of 
attorney  and  agreement  (which  we  suppose  was  in  writing) 
from  Mrs.  Bean,'  giving  him  the  use  of  her  land,  although 
Clarkson  did  not  introduce  this  power  of  attorney  and  agree- 
ment in  evidence.  But  the  question  still  remains,  could 
Clarkson  recover  for  the  injuries  done  on  Mrs.  Clarkson's 
land?  When  this  case  was  formerly  here  we  decided  that  he 
could  not  recover  for  the  injuries  done  on  his  wife's  land; 
{Powers  r.  Clarkson^  11  Kas.  101, 108.)  And  we  see  no  good 
reason  for  changing  our  opinion.  But  the  facts  of  the  case 
are  slightly  different  from  what  they  were  when  the  case  was 
formerly  here.  In  the  present  case  the  plaintiff,  Clarkson,  tes- 
tifies: "I  had  the  right  to  the  use  of  the  land  of  Mrs.  Clark- 
son,  for  taking  charge  of  it,  protecting  the  timber  from  fire, 
and  paying  taxes  on  it.  I  was  acting  as  agent  of  my  wife  in 
purchasing  of  this  land.  The  particulars  of  the  contract 
between  me  and  Mrs.  Clarkson  were,  that  I  was  to  protect 
timber  from  being  cut  out  and  burned,  and  also  pay  what  ac- 
cruing expenses  there  were,  for  the  use  of  the  land."  While 
in  the  other  case  Clarkson  testified  as  to  his  right  to  use  his 
wife's  land  merely  as  follows:  "By  what  right  I  claimed  the 
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grass  on  my  wife's  land,  I  don't  know  that  I  can  tell  you  better 
than  you  know  how  a  man  can  manage  his  wife's  property." 
It  must  be  remembered  that  the  injuries  for  which  Clarkson 
brought  this  action  were  done  within  about  a  month  after 
Clarkson  purchased  said  land  for  his  wife,  and*  within  about  a 
mouth  after  he  "told  Hoenick  that  I  [he]  would  take  it,"  and 
that  there  is  no  evidence  that  Clarkson  ever  saw  the  land  after 
he  purchased  it  until  after  all  the  injuries  complained  of  were 
committed.     The  only  question  then,  as  now  presented  in  this 
case,  is,  whether  Clarkson  could  by  a  parol  agreement  with 
his  wife,  obtain  such  an  interest  in  her  land,  or  in  the  grass 
growing  thereon,  that  he  could  recover  damages  in  his  own 
name  for  injuries  done  to  the  land,  or  to  the  grass  growing 
thereon.    We  suppose  it  will  be  admitted  that  wild  grassea 
growing  upon  wild,  uncultivated  land  are  in  all  cases  a  part  of 
the  realty.     And  if  so,  it  would  seem  that  they  could  not  be 
transferred  from  the  owner  to  some  other  person  except  by  an 
instrument  in  writing.  (Gen.  Stat.  505,  §§  5,  ,6.)    And  a  person 
having  no  interest  in  a  thing  cannot  recover  for  its  destruction. 
If  Clarkson  had  had  the  actual  possession  of  the  land,  prob- 
ably he  could  have  recovered  for  the  destruction  of  the  grass. 
For  a  person  in  possession  of  land  is  in  possession  of  every- 
thing growing  thereon.     And  if  he  had  brought  an  action  in 
the  nature  of  trespass  quare  clausum  fregit,  which  is  purely  an 
action  for  injuries  to  the  possession,  he  could  have  recovered 
for  the  entire  injuries  to  his  possession,  which  in  this  case 
would  have  included  the  value  of  the  grass.    But  Clarkson  had 
no  possession  of  said  land.    He  did  not  have  the  actual  posses- 
sion, as  was  found  by  the  jury;  and  he  did  not  have  the 
constructive  possession,  for  the  constructive  possession  of  un- 
occupied land  always  follows  the  title.     Therefore,  Clarkson 
had  no  interest  in  the  grass  of  any  kind  or  character  whatever. 
Mrs.  Clarkson  owned  the  land,  and  therefore  owned  the  grass, 
and  constructively  she  had  the  possession  of  the  land  and  of 
the  grass,  and  therefore  she  alone  can  sue  for  any  injury 
thereto  or  destruction  thereof.    Her  supposed  agreement  trans- 
ferring the  grass  to  her  husband,  being  merely  by  parol,  was 
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void  for  that  purpose  under  the  statute  of  frauds.  It  could  at' 
VMt  operate  only  as  a  license  to  him  to  convert  the  grass  to 
hiB  own  use,  and  to  protect  him  from  any  action  brought  by 
her  to  recover  from  him  for  the  grass,  or  for  trespassing  upon 
her  ]am}.  But  in  law,  until  he  should  convert  the  grass  to  his 
own  use,  it  would  belong  to  his  wife. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 

AU  the  Justices  concurring. 


Thb  City  of  Burlikoton  ▼.  Reubbk  Jambs. 

Appbal  fsom  Poucb  Court;  When  Error  to  FUe  New  CbmplamL  Where  a 
defendant  is  tried,  convicted  and  sentenced  before  a  police  judge  for  the 
violation  of  a  city  ordinance,  and  the  defendant  then  appeals  to  the  dis- 
trict ooort.  and  there  the  original  complaint  is  quashed,  it  is  error  for 
the  district  court  then  to  permit  a  new  and  amended  complaint  to  be 
died  in  the  district  oonrt  and  to  allow  the  defendant  to  be  tried,  oon- 
Ticted  and  sentenced  on  this  new  oomplaintk  against  his  objections. 


Ihrror  from  Coffey  District  Court. 

A  ?ULL  statement  of  the  facts  and  proceedings  will  be  found 
in  the  opinion.  JameSy  the  defendant,  was  convicted  in  the  dis- 
trict court,  at  the  May  Term  1874,  of  an  alleged  violation  of 
an  ordinance  of  The  City  of  Burlington;  and  from  such  convic- 
tion and  judgment  he  appeals  to  this  court 

Slas  Fearlj  and  Buggies  ^  Sterry^  for  appellant 
Wm.  L.  MeOmnOl,  for  The  City  of  Burlington. 
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The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  defendant,  Rcaben  James,  was  charged 
before  the  police  judge  of  the  city  of  Burlington  with  vio- 
lating a  certain  ordinance  of  said  city  prohibiting  the  keeping 
of  billiard  tables.  He  was  tried,  found  guilty,  and  sentenced 
before  said  police  judge,  and  then  he  appealed  to  the  district 
court.  In  the  district  court  he  moved  to  quash  the  complaint, 
because,  as  he  claimed,  the  same  did  ^^  not  set  forth  facts  suffi- 
cient to  constitute  a  public  oflfense  against  the  ordinance  of  the 
city  of  Burlington."  The  court  sustained  the  motion,  to  which 
the  plaintiff  excepted.  The  plaintiff  then  asked  "leave  of  the 
court  to  file  an  amended  complaint,"  which  leave  was  granted, 
and  an  amended  complaint  was  accordingly  filed,  to  all  of 
which  the  defendant  excepted.  This  amended  complaint  stated 
several  facts  not  contained  in  the  original  complaint  The  de- 
fendant was  then  tried,  convicted,  and  sentenced  upon  this 
amended  complaint,  to  all  which  he  duly  objected  and  excepted. 
The  defendant  then  brought  the  case  to  this  court  on  appeaL 
The  plaintiff  moved  in  this  court  to  dismiss  the  appeal,  but 
the  motion  was  overruled.  It  has  been  the  practice  to  bring 
this  class  of  cases  to  this  court  on  appeal,  and  the  supreme 
court  has  sustained  such  practice.  {Neiizel  v.  City  of  Goncor- 
dia^  14  Kas.  446,  448,  and  cases  there  cited;  CSty  of  Olathe  v. 
AdamSf  15  Kas.  891,  894;  OUy  of  Leavenworth  v.  Booths  15  Kas. 
627;  Cfity  of  SaUna  v.  Seitz,  16  Kas.  148.)  There  is  therefore 
nothing  for  this  court  now  to  do  but  to  determine  whether  the 
district  court  committed  any  substantial  error  in  any  of  its 
proceedings  or  not. 

The  first  question  arising  in  the  case  is,  whether  the  court 
below  erred  in  permitting  the  defendant  to  be  tried,  convicted 
and  sentenced  on  an  amended  complaint,  after  the  original 
complaint  had  been  quashed  for  insufficiency.  We  know  of 
no  authority  in  the  statutes  or  elsewhere  permitting  such  a 
proceeding.  In  criminal  cases  brought  by  appeal  from  a  jus- 
tice's court  to  the  district  court,  new  complaints  may  some- 
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times  be  filed.  (Gen.  Stat.  888,  §  22.)  Bnt  that  is  done  by  the 
express  terms  of  a  statute  which  does  not  cover  this  case  even 
by  implication.  Criminal  informations  filed  by  the  county  at- 
torney in  the  district  court  may  sometimes  be  amended.  (Gen. 
Stat  882,  §  72.)  But  this  also  is  done  by  the  express  terms  of 
a  statute  which  does  not  come  anywhere  near  reaching  this 
case.  And  generally,  in  criminal  cases  as  well  as  in  civil 
cases,  where  the  court  has  original  jurisdiction  of  the  subject- 
matter  of  the  proceedings,  the  old  proceedings  may  be  dis- 
misssed  and  new  ones  instituted  in  the  same  court.  But  that 
is  not  this  case.  The  district  court  has  no  original  jurisdic 
lion  of  this  class  of  cases.  This  case  is  of  course  a  criminal 
prosecution,  or  quasi  criminal  prosecution,  (see  cases  above 
cited,)  and  is  therefore  governed  by  all  of  those  general  pro- 
visions of  law  which  are  applicable  to  all  criminal  cases.  But 
it  is  not  governed  by  any  special  provisions  of  law  which  are 
applicable  only  to  particular  cases,  unless  this  is  one  of  those 
particular  cases.  This  class  of  cases  is  prosecuted  in  the  name 
of  the  city,  and  not  in  the  name  of  the  state,  as  other  crim- 
inal prosecutions  are.  It  is  prosecuted  for  the  violation  of  a 
city  ordinance,  and  not  for  the  violation  of  any  of  the  general 
laws  of  the  state,  as  other  criminal  prosecutions  are.  And  no 
court  except  that  of  the  police  judge  has  any  original  jurisdiction 
of  the  prosecution,  while  in  other  criminal  cases  the  prosecu- 
tions are  commenced  either  in  a  justice's  court  or  in  the  district 
court  This  kind  of  prosecution  can  be  instituted  nowhere 
except  before  the  police  judge ;  and  if  it  be  taken  from  him  to 
the  district  court  on  appeal,  the  district  court  can  get  nothing 
except  what  the  police  judge  had  before  him.  There  is  no 
provision  of  law,  statutory  or  otherwise,  for  enlarging  or 
diminishing  the  prosecution  on  appeal.  And  there  is  no  pro- 
vision of  law  for  changing  or  modifying  it  in  such  a  case  in 
the  slightest  respect  whatever.  The  proceedings  must  be 
prosecuted  upon  the  complaint  filed  with  the  police  judge,  or 
not  at  alL  If  the  city  has  made  a  mistake  in  its  prosecution, 
the  only  remedy  is  to  dismiss  its  action,  and  commence  anew 
in  its  own  court 
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The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded  for  further  proceedings. 
All  the  Justices  concurring. 


Kansas  Pacific  Railway  v.  Wm.  Mihlman. 

I.  TBB8FA88  UPON  Land;  When  AeUon  Accrues;  Completed  TVespcw.  Where 
A.  enters  upon  the  land  of  B.  and  digs  ^  ditch  thereon,  there  is  a  direct 
invasion  of  the  rights  of  B.,  a  completed  trespass,  and  the  cause  of  action 
for  all  injuries  resulting  therefrom  commences  to  run  at  the  time  of  the 
trespass.  And  the  fact  that  A.  does  not  reenter  B/s  land,  and  fill  up  the 
ditch,  does  not  make  him  a  continuous  wrongdoer  and  liable  to  repeated 
actions  as  long  as  the  ditch  remains  unfilled. 

2. ConHnuing  Tk'eepaes.   A  party  may  be  responsible  as  a  continuing 

wrongdoer,  as  for  permitting  a  nuisance  to  remain  upon  his  lands;  but 
no  one  can  be  charged  as  such  continning  wrongdoer  who  has  not  the 
right  and  is  not  under  the  duty  of  terminating  that  which  causes  the 
injury. 

:;.  When  Beentry  is  a  New  Trespass.    A  party  who  enters  another's 

land  and  commits  a  trespass  by  digging  a  ditch  does  not  thereby  acquire 
a  right  to  reenter  and  fill  up  the  ditch.  He  would  be  liable  as  a  tres- 
passer if  he  did  so  reenter. 

4. Comphted  Trevpass;  Damages,   Though  from  a  completed  wrong 

there  afterward  results  new  and  unforeseen  injury,  there  does  not  arise 
a  new  cause  of  action;  and  if  a  recovery  has  been  had  for  the  wrong 
prior  to  the  occurrence  of  the  new  injury,  no  recovery  can  be  had  for 
such  injury. 

5.  Duly  of  Injured  Party,    After  a  wrong  has  been  committed,  it  is 

the  duty  of  the  injured  par^  to  make  reasonable  efforts  to  prevent  an 
increase  or  extension  of  the  injury,  and  if  he  fails  to  do  so,  he  cannot 
recover  for  such  increased  injury. 

6.  Pbactiob,  in  Supreme  Court,  As  a  general  rule  the  supreme  court  will  no- 
tice no  question  not  distinctly  raised  in  the  trial  courts  and  presented  first 
to  such  courts  for  their  decision.  IBliss  v,  Bumes,  McG.-91;  8maU  v,  DoxUh' 
iU,  1-836;  Brotm  v.  App,  McC.-174;  Oarvey  v,  SchoUkopf,  McC.-179;  Brenner 
fuWeaver,  1-4S8;  MoBride  v,  HaHwdl,  2-416;  Grandstaff  v.  Sooffin,  &-165;  Xo- 
Umde  V,  CoOins,  5-^61;  Sleeper  v.  siuUen,  6-309;  Orowther  v.  EUiott,  7-235 
Lyons  v.  Bodenhamer,  7-465;  WUeon  v,  FuOer,  9-176;  Moore  v.  Wade,  8-380 
Hawley  v.  ERsted,  10-266;  Lee  v.  Loveridge,  11-487;  Harrow  v.  Chopin,  13-107: 
Nicklisson  v,  Hclman,  ante,  22;  B,  B,  v.  Wilder ,  post,  239;  Waterson  v,  Deooe 
18-224;  Atchison  v,  Byrnes,  22^68;  Seip  v,  lilghman,  23-290:  Bashor  9.  Nmr^ 
dyke,  25-224;  Edmondson  v.  Seals,  27-656;  Decker  v.  House,  30-614.] 
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Error  from  Riley  District  Court 

Trespass,  brouglit  by  MiKLnum,  to  recover  for  injuries  to 
hifl  lands  and  crops.  His  petition  was  filed  20th  May  1874; 
and  after  the  formal  parts,  and  the  allegation  that  the  lands 
overflowed  "  for  a  long  time  prior  thereto  had  been  cultivated 
for  and  as  a  farm/'  said  petition  averred — 

"That  prior  to  the  —  dav  of 1871,  the  defendant 

company  made  a  culvert  and  ditch  adjacent  to  and  partly  on 
plaintifi'^s  aforesaid  premises,  which  said  culvert  and  ditch 
the  defendant  has  since  maintained,  and  by  means  of  such 
culvert  and  ditch  the  defendant  has  diverted  the  waters  which 
were  accustomed  to  flow  there  from  their  natural  channel  and 
course  onto  the  pasture  and  cultivated  lands  of  the  plaintifi*, 
being  the  aforementioned  premises,  and  by  means  of  overflow 
caused  by  such  diversion  of  the  waters  by  means  of  the  cul- 
vert and  ditch  aforesaid,  the  pasture  of  the  plaintiff  has  been 
wholly  destroyed,  and  the  same  has  ^rown  up  to  weeds,  and 
and  has  become  foul,  noxious  and  unnt  for  use  for  two  years 
last  past;  and  by  means  of  such  overflow,  caused  as  aforesaid 
by  the  defendant,  of  the  aforesaid  lands  of  plaintiff  for  the 
two  years  last  past,  and  for  each  of  said  years,  the  plaintiff's 
crowing  crops  on  said  lands  have  been  destroyed,  and  the  said 
lands  by  reason  of  such  overflow  for  the  two  years  last  past, 
have  been  rendered  unfit  for  cultivation,  and  the  plaintin  has 
been  deprived  by  reason  thereof  of  the  use,  benefit  and  profit 
of  said  lands.  And  the  plaintiff  says  that  by  reason  of  such 
overflow,  caused  as  aforesaid,  and  the  committing  the  wrongs 
and  the  trespasses  as  aforesaid  described  on  the  part  of  the 
defendant  to  and  upon  the  plaintiff's  said  premises,  the  plaintiff 
has  suffered  damages  in  the  sum  of  two  thousand  dollars. 
Wherefore,"  etc 

The  answer  alleged  that  in  1866  the  defendant  acquired  title 
in  fee  from  plaintiff  of  a  strip  of  land  100  feet  wide  through 
the  plaintiff's  said  farm  as  and  for  the  right-of«way  for  its  rail- 
road, and  that  defendant's  "  said  railroad  was  then  skillfully, 
prudently  and  properly  constructed  on  said  strip  of  land,  and 
has  ever  since  been  kept  in  the  same  order  and  condition  as  so 
coDStmcted."  The  answer  then  denied  the  title  of  plaintiff  to 
^id  strip  of  land,  "or  to  any  easement,  servitude,  or  right  of 
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any  description  affecting  the  said  land  or  its  use  thereof,"  and 
denied  that  'Mt'is  in  possession  of  or  has  ever  entered  upon 
any  other  land  in  plaintiff's  petition  mentioned/*  Trial  at  the 
September  Term  1874  of  the  district  court  It  was  shown 
that  the  ditches  cut  on  plaintiff's  land  were  cut  prior  to  1868, 
and  when  defendant  was  constructing  its  railroad.  Verdict 
and  judgment  for  Mihlman  for  $1,000  damages.  The  JBwlway 
Company  brings  the  case  here  on  error. 

jE  W.  Dennis  and  J.  P.  Usher ^  for  plaintiff  in  error. 
Mc Chare  ^  Humphrey y  and  Oreen  ^  Hessin^  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Bbewbb,  J. :  Mihlman  was  the  owner  of  a  tract  of  land  in 
Riley  county.  In  December  1866,  he  deeded  the  right-of-way 
through  said  land  to  the  railway  company,  plaintiff  in  error, 
for  its  railroad.  Prior  to  1868  the  road  was  constructed  over 
this  right-of-way.  It  is  not  claimed  that  the  road  was  not 
built  on  the  tract  deeded,  nor  that  it  was  unskillfully  built* 
The  road  crossed  at  right  angles  a  ravine  which  seems  to  have 
drained  quite  an  extent  of  territory,  and  through  which  ran 
after  a  heavy  rain  a  large  volume  of  surface-water.  It  does 
not  appear  to  have  been  technically  a  watercourse,  or  that  any- 
thing  but  surface-water  ran  through  it  At  or  near  this  ravine 
the  company  built  two  culverts.  Leading  to  and  from  these 
culverts,  it,  according  to  Mihlman's  testimony,  dug  two  or 
three  ditches,  partly  on  the  right-of-way  and  partly  on  Mihl- 
man's land.  In  1872  and  1873,  from  these  ditches,  or  in  con- 
sequence of  the  culverts  being  unable  to  carry  off  all  the 
surface-water,  the  land  of  Mihlman  was  flooded,  and  his  crops 
destroyed;  and  tor  this  damage  he  brought  this  action.  It 
does  not  appear  that  the  company  entered  upon  Mihlman's 
land,  or  did  any  work  thereon,  at  any  time  within  five  years 
prior  to  the  commencement  of  this  action.  In  reference  to 
this,  counsel  for  defendant  in  error  say; 
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^^The  gravamen  of  the  charge  contained  iu  the  plaintiff's 
petition  is,  that  the  defendant  company  havine  by  unlawfully 
digging  ditches  on  the  plaintiff's  land  created  and  continued 
to  maintain  a  nuisance  thereon,  from  which  the  plaintiff  in 
the  years  1872  and  1873  suffered  the  damages  complained  of." 

And  again: 

"We  do  not  charge  that  the  company  did  not* build  its  rail- 
road on  its  own  land,  nor  that  it  unskillfully  built  its  road; 
and  since  we  make  no  charge  of  that  kind,  nor  make  any 
claim  predicated  upon  such  a  state  of  facts,  it  is  irrelevant  to 
state  in  the  answer,  conversely,  that  the  road  was  built  skill- 
fully and  on  the  company's  own  land.  If  the  company  had 
confined  its  operations  to  its  own  land,  no  harm  would  have 
resulted,  and  it  would  not  now  be  called  upon  to  respond  in 
damages  for  the  continuance  of  a  nuisance  to  the  land  of 
Mihlman." 

And  stiU  again: 

"The  question  is,  rather,  had  the  company  the  right  to  enter 
and  occupy  the  lands  of  Mihlman  for  the  purpose  of  digging 
and  maintaining  ditches  to  drain  the  waters  from  their  railroad 
at  that  point,  without  Mihlman's  consent?  And  is  it  not  an- 
swerable for  the  damages  occasioned  by  such  acts?" 

It  is  evident  from  these  quotations  that  the  operations  on 
Mihlman's  land,  and  not  those  on  the  right-of-way,  are  con- 
sidered the  basis  of  the  cause  of  action*  The  first  matter  to 
LTMpMi      which  our  attention  is  called,  and  which  we  shall 

i«Bi>MUii».  notice,  is,  that  of  the  statute  of  limitations.  Actions 
of  trespass  upon  real  property  are  barred  in  two  years.  (Glen. 
Stat.  633,  §  18,  clause  3.)  If  the  cause  of  action  dates  from 
the  time  the  defendant  entered  upon  the  plaintiff's  land  and 
dngthe  ditches,  and  was  simply  for  the  trespass,  it  was  barred; 
if  from  the  time  the  injury  to  Mihlman's  crops  occurred,  it 
would  probably  not  be.  So  far  as  the  company  had  acted,  its 
action  was  finished  when  it  had  dug  the  ditches.  (We  are  now 
considering  the  question  with  reference  solely  to  what  it  did 
off  its  own  land,  and  upon  that  of  Mihlman.)  It  had  invaded 
MiUman's  rights;  it  had  committed  a  trespass  on  his  lands. 
It  was  then  responsible  in  an  action  for  the  injury  it  had  done 
by  thai  trespass.     Such  action  might  have  been  brought  im- 
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mediately,  and  in  such  action  could  have  been  recovered  all 
damages  done  to  Mihlman  by  the  trespass,  and  which  might 
have  included  the  cost  of  restoring  the  ground  to  the  condition 
it  was  before  the  digging  of  the  ditches.  What  new  act  hae 
the  company  since  done?  "What  wrong  has  it  done  to  Mihl- 
man's  property?  Nothing.  Its  hands  have  been  still.  It  has 
made  no  new  invasion  of  his  rights.  Suppose  an  action  had 
been  brought,  and  damages  recovered,  for  the  trespass  imme- 
-rv    ^  V.  ,    diately  after  it  occurred:  what  new  act  of  the  com- 

Wben  right  of  •' 

c?mpi?Sj™*"  P^^y  could  now  be  alleged  as  the  basis  of  recovery? 

irwpM*.  True,  the  trespass  has  now  resulted  in  greater  loss 
than  was  then  foreseen  or  estimated  in  assessment  of  damages; 
but  an  increase  in  the  damages  resulting,  adds  no  new  cause  of 
action.  A.  commits  an  assault  and  battery  on  B.  Action  is 
brought,  and  damages  recovered.  That  ends  the  matter.  And 
though  B.'s  suflferings  are  prolonged,  and  his  injuries  prove  to 
be  permanent,  and  of  a  far  more  serious  character  than  waa 
thought  at  the  time  of  the  recovery  of  damages,  there  can  be 
no  new  action,  and  no  further  recovery.  Feiier  r.  Beale^  1  Salk. 
11.  "We  think  this  action  is  for  an  injury  to  a  right;  and 
consequently  there  was  a  complete  cause  of  action  when  the 
wrong  was  done,  and  not  a  new  cause  of  action  when  damage 
was  sustained  by  reason  of  the  original  wrong."- Baron  Parke, 
in  Nicklin  v.  WiUiams^  10  Ex.  269.  See  also,  Norihrup  v.  HiU^ 
57  N.  Y.  851.  So,  for  the  trespass,  the  cause  of  action  is  com- 
plete at  the  time,  and  an  increase  in  the  resulting  damages 
gives  no  new  cause  of  action.  There  are  cases,  it  is  true,  in 
which  the  cause  of  action  is  based  upon  the  actual  occurrence 
of  damage,  and  dates  therefrom,  and  not  upon  or  from  the 
prior  act  which  resulted  in  the  damage;  but  these  are  all  cases 
in  which  the  prior  act  is  itself  lawful,  and  furnishes  no  cause 
of  action,  or  where  it  is  considered  as  a  continuing  act;  as, 
where  one  excavates  on  his  own  land,  and  thereby  withdraws 
the  lateral  support  to  his  neighbor's  soil  and  buildings,  the  act 
is  itself  lawful,  and  only  becomes  the  basis  of  a  cause  of  action 
for  damages  when  it  actually  results  in  injury;  and  the  cause 
of  action  dates,  not  from  the  time  of  the  excavation,  but  from 
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the  time  of  the  subsidence*  Bonomi  v.  Backhoujse^  96  En.  Com. 
L.  653.  Here  no  trespass  is  committed.  The  party  is  simply 
using  his  own  property,  and  using  it  lawfully;  and  it  is  only 
when  he  conflicts  with  the  rule  sic  uUre  tuo^  iU  alienum  non 
kdaSj  that  his  neighbor  has  any  cause  of  complaint.  If  after 
the  excavation  he  builds  on  his  own  ground  a  wall  which  con* 
tinaes  the  support  of  his  neighbor's  soil  and  buildings,  that 
neighbor  has  no  action.  The  excavation  therefore  is  not  the 
foundation  of  the  action,  but  the  damage  consequential  upon 
the  excavation;  and  no  cause  of  action  exists  until  the  damage 
occurs.  In  reference  to  this  dass  of  cases,  Baron  Parke  says, 
in  Nkklin  v.WUUamSj  supra,  '^But  on  examining  those  cases 
they  do  not  appear  to  be  for  injuries  to  rights,  which  this  is, 
bat  solely  for  consequential  damages  where  the  original  act 
itself  was  no  wrong,  and  only  became  so  by  reason  of  those 
damages,  and  therefore  they  do  not  apply."  It  is  true,  that 
in  this  case  the  court  of  Exchequer  considered  the  excavation 
on  one's  own  land,  whereby  the  lateral  support  of  the  neigh- 
bor's soil  and  buildings  was  taken  away,  a  direct  invasion  of 
that  neighbor's  rights,  and  therefore  itself  the  basis  of  the 
cause  of  action,  as  did  also  the  Queen's  Bench  in  the  case  just 
cited  of  Bonomi  v.  Backhouse^  and  in  this  respect  both  courts 
were  overruled  by  the  Exchequer  Chamber.  But  the  princi- 
ple enunciated  was  the  same  all  the  way  through,  and  the  only 
difference  was  in  the  application.  In  delivering  the  opinion  of 
the  Bx,  Chamber,  Mr.  Justice  Willes  says:  *' There  is  no  doubt 
that  for  an  injury  to  a  right,  an  action  lies;  but  the  question 
is,  what  is  the  plaintiff's  right?  Is  it  that  his  land  should 
remain  in  its  natural  state,  unaffected  by  any  act  done  in  the 
neighboring  land,  or  is  it  that  nothing  should  be  done  in  the 
neighboring  land  from  which  a  jury  would  find  that  damage 
might  possibly  accrue?"  See  also  the  case  of  Roberta  v.  Beed^ 
16  East,  215,  in  which  it  appeared  that  the  surveyors  of  a  high- 
way, by  excavations  in  it,  took  away  the  support  of  the  plain- 
tiff's wall,  and  it  was  held  that  no  action  lay  until  damage 
resulted  to  the  wall.     In  Whitehouse  v.  FelloweSj  100  Eng.  C.  L. 
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(or  10  Common  Bench)  N.  s,  765,  the  trustees  of  a  turnpike 
had  converted  an  open  ditch  at  the  side  of  their  road  into  a 
covered  drain.  In  heavy  storms  this  drain  was  inadequate  to 
the  carrying  off  of  the  water,  and  in  consequence  the  plaintiff's 
lands  were  overflowed;  and  it  was  held  that  the  cause  of  action 
dated  from  the  damage.  There  was  here  no  trespass,  no  inva- 
sion upon  the  plaintiff's  lands,  or  his  rights,  until  the  actual 
overflow  and  injury.  Other  cases  might  he  cited,  but  enough 
have  been  to  show  the  principle  which  underlies  them,  namely, 
that  where  the  original  act  itself  is  no  invasion  of  the  plaintiff's 
rights,  then  there  is  no  cause  of  action  until  such  act  has  caused 
damage,  and  the  right  of  action  dates  from  that  time.  On  the 
other  hand,  as  we  have  already  stated,  where  the  original  act 
is  unlawful,  and  an  invasion  of  the  plaintiff's  rights,  the  cause 
of  action  dates  from  that  act,  and  a  new  cause  does  not  arise 
from  new  damage  resulting  therefrom.  The  case  oiLord  Oak- 
ley  V.  The  Kensington  Canal  Cb.,  5  Barn.  A  Ad.  188,  is  strongly 
in  point  The  canal  company  entered  upon  plaintiff's  land  and 
dug  it  away  for  the  purpose  of  sloping  the  banks  of  their  canal, 
in  consequence  of  which  the  land  was  overflowed  at  every  high 
tide.  It  was  held,  that  the  injury  was  complete  when  the 
trespass  was  committed,  and  that  no  new  cause  of  action  arose 
with  every  overflow.  So,  in  the  case  of  Glegg  v»  Dearden^  64 
Eng.  C.  L.  (or  12  Ad.  k  Ellis)  n.s.  576,  the  defendant  made  an 
excavation  into  the  mine  of  plaintiff,  through  which  water 
flowed  into  the  mine.  It  was  held  that  the  cause  of  action  was 
complete  at  the  time  the  excavation  was  made.  Lord  Den- 
man  in  giving  the  opinion  of  the  court  says:  ^*The  gist  of  the 
action,  as  stated  in  the  declaration,  is  the  keeping  open  and 
untilled  up  an  aperture  and  excavation  made  by  the  defend- 
ant into  the  plaintifi*'s  mine.  By  the  custom,  the  defendant 
was  entitled  to  excavate  up  to  the  boundary  of  his  mine,  with- 
out having  any  barrier,  and  the  cause  of  action  therefore  is, 
the  not  filling  up  the  excavation  made  by  him  on  the  plaintiff's 
f.  conuaning  ®^^®  ^  *^®  bouudary  and  within  their  mine.  It  is 
trMpM..       ^^^  ^  •  j^  ^YiQ  ^^^  ^f  Holmes  r.  WUson^  10  A.  k  E.  5t)8, 

a  continuing  of  something  wrongfully  placed  by  the  defendant 
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apoD  the  premises  of  the  plaintiff;  nor  is  it  a  continuing  of 
something  placed  npon  the  land  of  a  third  person  to  the  nui- 
sance of  the  plaintiff,  as  in  the  case  of  Thovnpscn  v.  QibsoUy  7 
M.  &  W.  456.  There  is  a  legal  obligation  to  discontinue  a  tres- 
pass, or  remove  a  nuisance;  but  no  such  obligation  upon  a 
trespasser  to  replace  what  he  has  pulled  down  or  destroyed 
upon  the  land  of  another,  though  he  is  liable  in  an  action  of 
trespass  to  compensate  in  damages  for  the  loss  sustained.  The 
defendant  having  made  an  excavation  and  aperture  in  the 
plaiDtiff^s  land  was  liable  to  an  action  of  trespass;  but  no  cause 
of  action  arises  from  his  omitting  to  reenter  the  plaintiff's  land 
and  fill  up  the  excavation.  Such  an  omission  is  neither  a  con- 
tinuation of  a  trespass,  nor  of  a  nuisance;  nor  is  it  a  breach  of 
any  legal  duty."  Language  could  not  be  more  apt  than  thi$^ 
for  the  case  at  bar.  Counsel  here  would  make  the  gist  of  the 
action  the  continuance  of  the  ditch,  as  there  the  fontinuancc 
of  the  excavation;  but  the  fact  is,  the  wrong  was  done  when 
the  ditch  was  dug,  and  an  omission  to  reenter  and  fill  up  the 
ditch  was  a  breach  of  no  legal  duty.  There  are  cases  in  which 
the  original  act  is  considered  as  a  continuing  act,  and  daily 
giving  rise  to  a  new  cause  of  action.  Where  one  creates  a 
nuisance,  and  permits  it  to  remain,  so  long  as  it  remains  it 
is  treated  as  a  continuing  wrong,  and  giving  rise,  over  and 
over  again,  to  causes  of  action.  But  the  principle  upon  which 
one  is  charged  as  a  continuing  wrongdoer  is,  that  he  has  a 
legal  rigbt,  and  is  under  a  legal  duty,  to  terminate  the  cause 
of  the  injury.  As  to  anything  upon  his  own  land,  a  party  has 
a  right  to  control  and  remove  it,  and  if  it  is  so  much  of  an  in- 
jury to  his  neighbor's  rights  as  to  amount  to  a  nuisance,  is 
under  a  legal  obligation  to  do  so;  but  as  to  that  upon  his 
neighbor's  land,  he  has  no  such  right,  and  is  under  no  such 
duty.  Hence  the  distinction  between  nuisance  and  trespass. 
As  is  said  by  Angell,  (Watercourses,  p.  656,)  ^^The  distinction 
between  nuieance  and  trespass  is,  that  nuisance  is  only  a  con- 
sequence or  result  of  what  is  not  directly  or  immediately  inju- 
rious, but  its  effect  is  injurious,  while  trespass  is  a  direct  and 
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immediate  invasion  of  property/'  So  an  eminent  English  text- 
writer  defines  a  private  nuisance  as  ^^ Anything  done  to  the  hurt 
or  annoyance  of  the  lands^  tenements  and  hereditaments  of  an- 
other, and  not  amounting  to  a  trespass."  8  Stephen's  Comm. 
p.  89.  And  Hilliard,  ( 1  Torts,  550,)  "  One  of  the  characteristics 
of  nuisance,  as  distinguished  from  trespass  or  conversion  is,  that 
it  consists  m  a  use  of  one*s  oion  property y  which  involves  injury  to 
the  property  or  other  rights  or  interests  of  his  neighbor."  So, 
if  a  party  who  has  created  a  nuisance  upon  his  own  land,  parts 
with  that  land  he  ceases  to  be  responsible  for  the  nuisance,  ex- 
cept perhaps  in  cases  where  he  continues  to  receive  some  benefit 
therefrom.  Hanse  v.  Cowing^  1  Lans.  288.  It  is  true,  the  books 
speak  of  such  a  thing  as  a  continuing  trespass.  In  1  Add.  on 
Torts,  882,  it  is  said,  that  "If  a  man  throws  a  heap  of  stones, 
or  builds  a  wall,  or  plants  posts  or  rails  on  his  neighbor's  land, 
and  there  Jcaves  them,  an  action  will  lie  against  him  for  the 
trespass,  and  the  right  to  sue  will  continue  from  day  to  day 
until  the  incumbrance  is  removed."  And  in  the  case  of  Holmes 
V.  WUson,  87  Eng.  C.  L.  273,  (or  10  A.  &  E.  508,)  it  appeared 
that  the  trustees  of  a  turnpike  to  support  it  built  buttresses 
on  the  plaintiff's  land.  He  brought  an  action,  and  recovered 
for  the  trespass.  He  then  notified  them  to  remove  the  but- 
tresses. Failing  to  do  so,  he  sued  again,  and  it  was  held  that 
the  action  would  lie.  It  seems  to  us  very  doubtful  whether 
this  ruling  can  be  sustained  upon  principle.  As  suggested 
by  the  reporter,  suppose  plaintiff  had  recovered  as  a  part  of 
his  damages  in  the  first  action,  as  he  properly  might,  the  ex- 
pense of  removing  these  buttresses,  and  this  fact  had  appeared 
in  the  second  suit:  could  the  action  have  been  maintained? 
And  what  difference,  we  ask,  does  it  make,  whether  he  did 
actually  recover  for  such  expense?  'It  was  a  proper  matter 
of  damages;  it  was  a  part  of  the  amount  necessary  to  place 
the  land  as  it  was  before  the  trespass;  he  was  entitled  to 
recover  it,  if  he  proved  it;  and  if  he  failed  to  prove  it,  or  it 
after  proving  it  the  court  refused  to  allow  it,  neither  the  fail- 
ure nor  the  error  laid  the  foundation  for  a  second  action. 
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I  u-warj,*.  -^^^  what  right  does  the  first  trespass  give  the  tres- 
Mwtre^MM.  p^ggp  to  reenter  and  commit  a  second  trespass? 
Tniey  in  this  case,  the.  plaintiff  had  requested  the  trustees  to 
remove  the  buttresses,  and  that  might  be  considered  a  license 
to  enter,  and  a  waiver  of  the  trespass.  But  where  there  is  no 
sQch  request,  as  in  the  case  before  us,  how  is  it?  If  the  rail- 
uay  company  had  entered  to  fill  up  the  ditches,  could  not  Mihl- 
man  have  maintained  his  action  for  that  as  a  trespass?  Was 
he  not  at  liberty  to  appropriate  the  benefit  of  the  company's 
work  in  digging  the  ditches,  and  prevent  any  person  from  in- 
terfering therewith,  and  recover  damages  from  any  one  that 
did  interfere?  It  seems  so  to  us,  unquestionably.  And  it 
seems  that  the  rule  would  be  the  same  in  case  of  such  a  tres- 
paas  as  suggested  in  Addison,  of  the  building  of  a  wall,  or  the 
heaping  up  of  a  pile  of  stones.  Hence  we  doubt  the  doctrine 
as  stated  by  him,  and  as  decided  in  Holmes  v.  WUsm.  At  any 
rate,  we  do  not  think  it  can  be  extended  beyond  the  character 
of  trespasses  there  named,  that  is,  those  in  which  something  is 
carried  to  and  placed  upon  the  land.  Take  this  illustration : 
A.  trespasses  upon  B.'s  land,  and  digs  a  well.  And  that  is  a 
trespass  very  like  that  of  digging  a  ditch.  A,  never  enters 
upon  the  land  again.  The  well  is  never  filled  up,  but  is  per- 
mitted to  remain.  Twenty  years  thereafter,  in  a  wet  season, 
the  water  from  the  well  soaks  through  the  soil  into  a  cellar, 
floods  it,  and  causes  damage.  Is  A.  responsible  for  the  dam- 
age? or  does  the  statute  bar  an  action?  Was  the  digging  of 
the  well  a  single  act,  and  a  completed  wrong?  or  does  its  ex- 
istence make  A.  a  continuous  trespasser,  and  liable  for  every 
recurring  damage?  But  without  pursuing  the  discussion  fur- 
ther, we  hold  that  in  digging  the  ditches  on  Mihlman's  land 
the  company  was  a  trespasser;  that  the  cause  of  action  for  that 
wrong  was  then  complete,  and  then  commenced  to  run;  that 
the  fiilure  to  enter  and  fill  up  the  ditches,  did  not  render  the 
company  guilty  of  continuing  a  nuisance,  nor  make  it  in  any 
legal  sense  a  continuous  wrongdoer,  and  that  therefore,  as  to 
any  injury  resulting  therefrom,  as  shown  in  the  record,  the 
statute  of  limitations  was  a  bar. 
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Another  queetion  presented  is,  as  to  the  measure  of  damages. 
Here  the  company  dug  some  ditches  four  or  five  years  before 
the  injuries  now  complained  of.  The  ditches  were  all  dug  in 
one  day,  were  of 'no  great  length,  and  could  have  been  filled 
without  much  expense.  Instead  of  immediately  complaining 
of  the  trespass,  filling  up  the  ditches,  and  recovering  his  dam- 
ages therefor,  Mihlman  permits  them  to  remain  for  years,  and 
then  recovers  $1,000  for  damages  just  done  to  his  crops.  And 
if  the  theory  of  the  learned  counsel  for  defendant  in  error  were 
correct,  he  could  go  on  suing,  year  by  year,  for  every  injury 
his  crops  received  in  consequence  of  these  ditches,  whereas  the 
expenditure  of  a  few  dollars  in  filling  the  ditches  would  hs^ve 
averted  all  loss.  Will  the  law  tolerate  this?  We  think  not. 
6.  Duty  of  In-  "^^^  proposltiou  is  sound,  that  while  a  wrongdoer 
jured  pftrty.  gj^Quj^  compeusatc  for  all  the  injury  naturally  and 
fairly  resulting  from  his  wrong,  yet  the  party  upon  whom  the 
wrong  is  done  should  take  reasonable  care  of  his  property,  and 
make  reasonable  effort  to  prevent  any  extension  of  the  injury. 
If  a  party  can  with  reasonable  effort  prevent  an  injury  from 
spreading,  he  ought  to  do  it  It  is  no  more  than  simple  justice 
to  the  party  who  has  caused  the  injury,  especially  if  that  party 
has  acted  without  malice,  and  without  a  thought  of  causing  in- 
jury.  In  Loker  v.  Damon^  17  Pick.  284,  defendant  had  wrong- 
fully pulled  down  a  fence  in  November,  which  plaintiff  did  not 
repair  till  the  following  May;  cattle  got  in  and  ate  the  grass,  for 
the  loss  of  which  he  claimed.  The  court  below  ruled  that 
plaintiff  could  only  recover  enough  to  remunerate  him  for  re- 
placing the  fences.  The  learned  Chief  Justice  Shaw  said: 
"The  direction  respecting  damages  was  right  In  assessing 
damages,  the  direct  and  immediate  consequences  of  the  inju- 
rious act  are  to  be  regarded,  and  not  remote,  speculative  and 
contingent  consequences,  which  the  party  injured  might  easily 
have  avoided  by  his  own  act  Suppose  a  man  should  enter  his 
neighbor's  field  unlawfully,  and  leave  the  gate  open;  if,  before 
the  owner  knows  it,  cattle  enter  and  destroy  the  crop,  the  tres- 
passer is  responsible.  But  if  the  owner  sees  the  gate  open, 
and  passes  it  frequently,  and  willfiiUy  and  obstinately,  or 
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through  gross  negligence,  leaves  it  open  all  summer,  and  cattle 
get  in,  it  is  his  own  folly.  So,  if  one  throw  a  stone  and  break 
a  window,  the  cost  of  repairing  the  window  is  the  ordinary 
measure  of  damage.  But  if  the  owner  suflFers  the  window  to 
remain  without  repairing  a  great  length  of  time  after  notice  of 
the  tsicty  and  his  furniture  or  pictures,  or  other  valuable  arti* 
cles,  sustain  damage,  or  the  rain  beats  in  and  rots  the  window, 
ih  s  damage  would  be  too  remote.  We  think  the  jury  were 
rightly  instructed,  that-as  the  trespass  consisted  in  removing  a 
few  rods  of  fence,  the  proper  measure  of  damage  was  the  cost 
of  repairing  it,  and  not  the  loss  of  a  subsequent  year's  crop, 
arising  from  the  want  of  such  fence."  In  Chase  v.  N.  Y.  Goh' 
iral  Sid,  Go.y  24  Barb.  278,  in  an  action  brought  to  recover  dam- 
ages for  injuries  done  to  plaintiff's  house  and  grounds  by  water, 
alleged  to  have  been  turned  onto  the  plaintiff's  land  by  defend- 
ant in  constructing  a  railroad,  it  was  held  that  the  owner  of 
the  house  under  saoh  (nrcumstances  is  bound  to  use  reafionable 
care,  skill'  and  diligence,  adapted  to  the  occasion,  to  save  his 
house  from  being  injured  by  the  water,  notwithstanding  it 
came  upon  his  premises  by  the  fault  or  negligence  of  the  de- 
fendant, or  suffer  the  loss  himself.  In  Lawaon  v.  Price^  2  Law 
&  £q.  Rep.  426,  the  court  of  appeals  of  Maryland  say,  that, 
"After  a  wrong  has  been  committed,  it  is  the  duty  of  the  in- 
jured party  to  make  reasonable  efforts  to  prevent  its  increase." 
Kow  in  this  case,  the  jury  not  only  heard  the  testimony,  but 
made  a  personal  examination  of  the  premises,  and  the  question 
ought  to  have  been  submitted  to  them  whether  Mihlman  could 
not,  with  reasonable  effort,  and  small  expense,  have  filled  up 
the  ditches,  repaired  the  wrong  done  by  the  company,  and  pre- 
vented any  destruction  of  his  crops,  or  depreciation  of  the  value 
of  his  real  estate;  and  they  should  have  been  instructed  that  if 
this  were  so,  the  measure  of  damages  would  not  be  the  value 
of  the  crops  destroyed,  but  the  costs  of  filling  the  ditches,  and 
placing  the  land  in  the  condition  it  was  before  the  trespass,  to- 
gether with  the  value  of  the  direct  injury  done  by  the  trespass. 
The  questions  we  have  discussed  are  in  the  case.    It  is  fair 
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to  State  however,  that  they  were  not  both  presented  to  the 
6.pnctieeiB  attention  of  the  court  below;  and  as  a  general  rule, 
•uprem.  court,  ^j^^j,^  the  questlou  is  not  presented  in  that  court,  it 
will  not  be  noticed  in  this  court  We  notice  a  growing  dis- 
position on  the  part  of  some  counsel  to  regard  the  trial  courts 
as  simply  instrumentalities  for  the  collection  of  evidence,  and 
upon  the  evidence  so  collected  to  raise  questions  of  law  for  the 
first  time  in  this  court  Such  a  practice  is  unjust  to  both  the 
trial  court,  and  this  court  Every  question  that  is  in  a  case 
should  be  presented  to  that  court,  and  its  ruling  had  directly 
thereon.  The  reasons  for  this  have  been  often  given,  and  we 
need. not  repeat  them  here.  We  desire  simply  to  call  attention 
to  the  matter.  One  at  least  of  the  questions  we  have  consid- 
ered was  called  to  the  attention  of  the  district  court;  and  as, 
for  its  error  in  respect  to  that,  the  judgment  had  to  be  reversed, 
we  deemed  it  right  to  notice  the  other. 

The  judgment  will  be  reversed,  and  the  case  remanded  with 
instructions  to  grant  a  new  trial. 

All  the  Justices  concurring. 
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J.  McGrbgor  Adams  v.  B.  M.  Ruggles,  as  Assignee,  Ji^. 

PAmrBRSHip  NoTs;  Presumption.  Where  a  promiBSory  note  is  execated  by 
a  member  of  a  partnership  firm,  in  the  name  of  the  firm,  and  with  the 
firm  signature,  and  there  is  nothing  to  show  that  the  note  was  not  exe- 
cuted by  the  firm,  except  a  want  of  knowledge  on  the  part  of  a  book- 
keeper of  the  firm  of  the  due  execution  of  the  note  and  of  the  consid- 
eration therefor,  and  nothing  to  show  under  what  circumstances  or  upon 
what  consideration  the  holder  of  the  note  received  it,  it  will  be  pre- 
sumed that  the  note  was  duly  executed  by  the  firm.  [Fuller  «.  ScoUy 
»-2o;  TheOen  v.  Ham,  27-778;  Lmdh  v.  Crowley,  29-766;  DeiU  v,  RegnUry 
27-94.] 

Mror  from  Marion  JDistrict  Court. 

This  action  arose  on  a  claim  presented  by  Adams  to  de- 
fendant in  error,  for  allowance  by  him  as  the  assignee  of  the 
estate  of  Davenport  Bros.,  an  insolvent  partnership.  The 
claim  was  in  the  form  of  a  promissory  note  for  the  sum  of 
(500,  and  was  disallowed  by  the  assignee,  and  claimant  ap- 
pealed to  the  district  court  of  Marion  county.  Trial  at  the 
November  Term  1874.  Judgment  was  given  to  the  defendant. 
Adams  brings  the  case  to  this  court  by  proceedings  in  error. 

Frank  Doster,  for  plaintiff. 

jR.  Jf.  JRuggleSy  defendant,  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  on  a  promissory  note. 
It  seems  that  in  1871  the  Davenport  Brothers  commenced 
basiness  in  Peabody,  Kansas.  Whether  they  ever  did  busi- 
ness anywhere  else,  is  not  shown.  In  May  1878,  W.  H. 
Prescott  was  employed  by  them  as  a  bookkeeper,  and  he  con- 
tinued in  their  employ  until  February  28th  1878.  On  August 
27th  1872,  F.  C.  Davenport,  a  member  of  the  firm  of  "Dav- 
enport Brothers,"  executed  and  indorsed  the  following  prom- 
issory note,  to-wit: 
"$500.00.  Chicago,  August  27, 1872. 

**  On  or  before  ninety  days  after  date,  we  promise  to  pay  to 
the  order  of  Mr.  F.  C.  Davenport,  five  hundred  dollars,  value 
received,  with  interest  at  ten  per  cent. 

"Davbnport  Brothers." 
TVTiich  note  was  indorsed  on  the  back,  "  F.  0.  Davenport." 
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Said  W.  H.  Prescott  was  a  witness  on  the  trial  of  the  case, 
and  stated  among  other  things  that  he  was  "acquainted  with 
the  signature  of  Davenport  Brothers,  and  with  that  of  P.  C. 
Davenport;"  and  that  "the  signature  of  the  maker  is  that  of 
Davenport  Brothers,  written  by  P.  0.  Davenport,  and  that  of 
the  indorser  that  of  P,  0.  Davenport,"  and  that  "P.  0.  Dav- 
enport was  a  member  of  the  firm  of  Davenport  Brothers  at 
the  time  of  making  and  indorsing  of  the  same."  But  it  also 
appears  from  Prescott's  evidence,  that  he  knows  nothing  about 
the  execution  of  the  note,  or  the  consideration  therefor,  and 
the  books  kept  by  him  at  Peabody  do  not  show  anything  con- 
cerning the  note,  or  the  consideration  therefor.  Prescott  does 
not  know  of  any  indebtedness  from  the  Davenport  Brothers  to 
the  plaintiff,  or  of  any  dealings  having  taken  place  between 
them  prior  to  the  execution  of  said  note,  and  said  books  do 
not  show  any  such  indebtedness,  or  such  dealings;  and  he 
does  not  know  of  the  firm  being  indebted  to  any  person  in 
Chicago;  and  he  thinks  he  ought  to  know  all  about  these 
matters,  if  in  fact  they  took  place.  How  long  the  Davenport 
Brothers  continued  to  do  business  in  Peabody,  or  when  they 
made  their  assignment  to  defendant  Ruggles,  is  not  shown. 
Now,  does  all  this  want  of  knowledge  on  the  part  of  Prescott 
prove  that  said  note  was  not  executed  by  the  Davenport 
Brothers,  or  was  not  authorized  by  them,  or  was  not  executed 
in  and  about  their  business?  It  must  prove  all  of  these  things 
in  order  to  release  the  defendant.  Presumptively,  as  it  was 
executed  in  the  name  of  the  firm,  by  one  of  the  firm,  and  the 
firm  signature  attached  thereto,  it  is  the  note  of  the  firm;  and 
Prescott's  want  of  knowledge  we  think  is  hardly  sufficient  to 
overcome  that  presumption.  The  note  may  have  been  given 
for  an  old  debt,  or  to  raise  money  to  pay  an  old  debt,  or  for  a 
new  debt  contracted  in  purchasing  goods  for  the  firm  to  take 
to  Peabody,  or  somewhere  else,  or  to  raise  money  to  pay  such 
new  debt;  and  as  this  was  all  done  at  Chicago,  and  Prescott 
was  at  Peabody,  he  may  have  been  entirely  ignorant  of  the 
whole  transaction.  He  could  know  but  little  concerning  the 
transactions  of  the  firm  at  other  places  than  Peabody,  except 
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as  the  members  of  the  firm  told  him.  And  as  thej  possibly 
in  advance  contemplated  making  the  assignment  which  they 
afterward  did  make,  they  may  have  chosen  not  to  tell  Prescott 
anything  about  their  business,  or  to  let  their  books  show  the 
same.  There  was  no  evidence  tending  to  show  when,  or 
where,  or  from  whom,  or  by  whom,  the  Davenport  Brothers 
purchased  their  goods.  And  from  anything  appearing  in  the 
record,  this  note  may  have  been  given  on  a  bona  fide  purchase 
of  goods  by  and  for  the  firm,  and  we  presume  it  was. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


St.  Louis,  Lawbbngb  k  Denvba  Bailboab  Oo.  ▼.  A.  M. 

Wilder. 

i  Practigb  ih  Sufbems  Court;  QaetHomt  to  he  Qmaidered,  ihimld  be  First 
Baiaed  in  Trial  OourL  In  a  condemnation  proeeeding  by  a  railroad  com- 
pany to  procure  a  right-of-way,  the  owner  of  the  land  took  an  appeal 
firom  the  assessment  of  the  commissioners  to  the  district  court  by  exe- 
CQting  within  proper  time,  and  with  one  good  surety,  an  undertaking 
which  undertaking  was  approved  by  the  county  clerk  within  proper  time, 
but  wajB  not  marked  filed  within  proper  time.  The  case  was  afterward 
tried  in  the  district  court,  the  railroad  company  appearing  and  contesting 
the  appeal  on  certain  grounds,  and  contesting  the  dam8<2:es,  but  not  rais- 
ing the  question  that  the  appeal  bond  had  not  been  filed  in  proper  time; 
and  no  such  question  is  raised  in  the  supreme  court  by  the  petition  in 
error,  but  is  raised  for  the  first  time  by  the  brief  of  counsel  in  the  supreme 
eoort  Hdd,  That  the  supreme  court  will  not  consider  the  question. 
[See  eases  cited,  cmte,  224.] 

1  Uhdirtakinci  om  Appeal;  SuretieB;  Error  wifficut  Pr^fudke,  Where  a 
motion  is  made  by  the  appellee  in  the  district  court  to  dismiss  an  appeal 
because  the  surety  did  not  justify,  but  no  question  is  raised  as  to  the 
sufficiency  of  the  surety,  and  the  district  court  overruled  the  motion, 
and  afterward  on  a  proper  trial  renders  judgment  i^inst  the  appellee 
for  over  $2,000  and  costs,  hdd,  that  no  error  was  committed  in  overruling 
the  motion;  that  a  failure  of  the  officer  in  such  a  case  to  require  the 
surety  to  justify  does  not  of  itself  and  alone  invalidate  the  undertaking, 
or  the  appeal.    [Hom  v.  Lea,  18-449 ;  Bend  v.  WhUe^  24-47.] 
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o.  Appeal;  When  Complete;  Neglect  of  Officer,  Where  an  appeal  la  taken  to 
the  district  court,  a  failure  on  the  part  of  the  officer  to  deliver  or  trans- 
mit to  the  clerk  of  the  district  court  a  certified  copy  of  the  proceedings 
within  twenty  days  after  the  final  determination  of  such  proceedings, 
does  not  invalidate  the  appeal.  It  is  the  fault  6f  the  officer,  and  not  the 
fault  of  the  appellant.  The  appeal  should  not  be  dlBmissed  if  such  copy 
be  afterward  transmitted  to  the  clerk.  [  Tarleetm  v.  Briley^  3-433 ;  CoLeman> 
V.  Newhy,  7-82;  Copdand  v.  Majors,  9-104;  Oerman  v,  UUchie.  9-106;  Bernstein 
V. Smith,  10-68;  Donnel  v.  Clark,  12-164;  AUnmon  v.  Roberts,  13-162;  BdL  of 
Ed.  V,  OumpbeU,  post,  537;  Stanley  v.  Bank,  post,  592;  StiMe  «.  Bowers^  81^132; 
Haas  V,  Lees,  18-449;  Dawdl  v.  Caruthers,  26-720.] 

4. And  if  the  officer,  in  such  a  case,  fail  entirely  to  transmit  a  copy 

of  some  unimportant  paper,  such  failure  will  not  invalidate  the  appeal. 

5.  Plbadings  in  Appeal  Gasbb;  Irrelevant  Matter,  Where  new  pleadings 
are  filed  on  an  appeal  in  the  district  court,  and  some  irrelevant  matters 
are  inserted  in  such  pleadings,  such  irrelevant  matters  will  not  be  con- 
strued by  the  supreme  court  to  vitiate  the  appeal,  where  it  can  be  seen 
fh)m  the  record  that  the  whole  proceedings  in  the  district  court  were 
intended  to  be  prosecuted  under  the  appeal.  [  Wooster  v.  McKiardey,  1-317; 
Teherg v. Swenson,  32-224;  U. 22. v. Piper,  26-58 ;  Seed v.  Cooper, 30-574] 

(..  Land-Ownbh;  Who  Entitled  to  Damages  for  Land  Taken  for  Railroad  Fur- 
poses.  Where  a  railroad  by  condemnation  proceedings  procures  a  strip  of 
land  for  railroad  purposes,  and  the  person  who  is  in  possession  of  the 
land  and  who  claims  to  be  the  owner  thereof  has  no  deed  therefor,  but 
only  a  title  bond  from  the  person  who  holds  the  legal  title  to  the  land, 
and  the  person  in  possession  owes  the  person  who  holds  the  legal  tilie 
$2,000  for  the  land,  and  is  not  to  receive  a  deed  for  the  land  until  said 
$2,000  is  paid,  and  is  then  to  receive  the  deed,  said  person  in  possession 
must  be  regarded  as  the  real  owner  of  the  land,  and  is  entitled  to  the 
full  damages  to  the  same  caused  by  the  railroad  company.  IKuhn  v, 
Freeman,  15-423,  426;  Rosa  v,  R  R,  18-124 ;  R.  R  v.  AMen,  24^4. 

7.  Condemnation  Pbocebdinqb  ;  Nature  of  Judgment  for  Damages.  On  an 
appeal  in  the  district  court,  in  condemnation  proceedings,  it  is  error  for 
the  court  to  render  an  ordinary  personal  judgment  against  the  railroad 
company  for  the  damages  assessed  to  be  collected  by  execution.  The 
judgment  for  damages  in  such  a  case  should  be  in  the  nature  of  an  award 
of  damages,  such  as  is  made  by  the  condemnation  commissioners.  [12.  Jt 
V.  Callender,  13*396;  Blaekshire  v. R.  R,  13-515;  R.  R.  v.  Moore,  24-328 ;  R. R. 
9,  MerriU,  25-424.} 

Error  from  Douglas  District  Court. 

Thb  proceedings  in  the  district  court  were  had  upon  an  ap- 
peal taken  by  the  Bailroad  Company  from  an  award  for  damages 
made  to  Wilder  by  commissioners  appointed  in  April  1872  to 
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lay  off  a  route  for  aud  company's  railroad,  etc.,  and  to  ascer- 
tain the  proper  description  and  quantity  of  land  necessary  for 
8Qch  purpose  out  of.  each  tract  or  parcel  of  land,  etc.,  and  to 
appraise  the  value  of  any  such  tract,  and  to  assess  the  damages 
thereto,  etc.  Wilder  was  dissatisfied  with  the  appraisement 
and  assessment  made  by  said  commissioners,  and  appealed  to 
the  district  court,  where  a  trial  was  had  at  the  June  Term  1874. 
Judgment  in  favor  of  Wilder  tor  $2,234.75,  and  costs,  and  the 
Railroad  Company  brings  the  case  here  for  review.  All  neces- 
sary facts  and  proceedings  are  stated  in  the  opinion. 

/.  P.  Usher ^  and  C.  E,  Bretherion^  for  plaintiff  in  error. 
Geo.  J.  Barker^  and  Thacher  ^  Stephens^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valektine,  J. :  This  was  a  proceeding  for  the  condemnation 
of  a  certain  strip  of  land  for  railroad  purposes.  It  seems  that 
formerly  A.  G.  DaLee  owned  the  K  E,  \  of  the  S.  W.  \  of  sec- 
tion 1,  township  18,  range  19,  in  Douglas  county.  The  tract 
coDtained  forty  aeres.  DaLee  sold  said  land  to  A.  M.  Wilder 
for  |2,400,  receiving  $400  down,  and  was  to  receive  $2,000 
more  on  long.  time.  No  deed  has  yet  been  executed  for  the 
land,  but  DaLee  gave  to  Wilder  a  title  bond  for  a  deed.  Said 
$2,000  has  not  yet  been  paid,  nor  any  part  thereof,  nor  is  it  yet 
dae.  The  land  is  fenced,  but  has  no  residence  upon  it,  and  it 
is  not  used  for  any  purpose.  After  the  sale  from  DaLee  to 
Wilder,  the  8t  Louis,  Lawrence  &  Denver  Bail  road  Company 
procured  by  condemnation  proceedings  a  strip  of  said  land  for 
railroad  purposes.  Said,  strip  contains  three-fourths  of  an  acre 
of  said  land,  and  so  divides  the  forty  acres  as  to  leave  8.56  acres 
on  one  side,  and  85.69  acres  on  the  other  side.  The  commis- 
sioners who  assessed  the  damages  in  the  condemnation  pro- 
ceedings assessed  the  total  damages  to  the  Owner  or  owners  of 
this  forty-acre  tract  of  land  at  $246.25.  Wilder  then  appealed, 
or  attempted  to  appeal,  to  the  district  court.  We  shall  say 
more  concerning  this  appeal  hereafter.     The  case  was  tried  in 
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the  diatrict  court  by  the  court,  (a  jury  having  been  waived,) 
and  the  court  gave  to  Wilder  $2,500  as  damages.  The  court 
then  deducted  the  $246.25  allowed  by  the  commissioners  and 
then  rendered  a  formal  judgment  in  favor  of  Wilder  and  against 
the  railroad  company  for  $2,234.75,  and  Ijhat  execution  might 
issue  therefor.  (It  will  be  noticed  that  $19  of  the  said  $2,500 
is  not  accounted  for  in  this  judgment.)  The  railroad  company 
then  brought  the  case  to  this  court  by  petition  in  error.  The 
railroad  company  as  plaintiflFin  error  now  says  in  its  brief: 

"  The  errors  relied  on  as  grounds  of  reversal  are  these :  Ist, 
Overruling  the  motion  to  dismiss  the  appeal.  2d,  Overruling 
the  demurrer  to  plaintiff's  evidence.  8d,  Rendition  of  the 
judgment  The  first  two  having  been  also  submitted,  and  dis- 
regarded, on  motion  for  a  new  trial.  Our  points  are — 1st, 
That  the  appeal  was  not  taken  in  time.  2d,  That  it  was  de- 
fective for  want  of  a  copy  of  the  plat  showing  the  land  taken. 
8d,  That  it  was  also  detective  for  want  of  justification  of  the 
surety  to  the  appeal  bond.  4th,  That  the  petition  and  answer 
formed  a  new  action  of  trespass,  and  were  not  proceedings 
under  the  appeal.  5th,  That  in  any  case  the  damages  were 
excessive,  both  because  founded  on  a  speculative  basis  of  value, 
and  also  because  they  gave  Wilder  the  value  of  the  unincum- 
bered fee  of  the  land,  which  it  is  admitted  he  did  not  possess. 
6th,  That  the  judgment  is  erroneous,  being  inapplicable  to  an 
appeal,  and  giving  no  appellate  redress  of  any  soft." 

L  In  answer  to  the  first  point,  Wilder,  the  defendant  in  error, 
says  in  his  brief:  "The  first  point  made  by  plaintiff  in  error  is, 
that  the  appeal  was  not  taken  in  time.  This  objection  is  now 
heard  here  for  the  first  time.  In  the  court  below  the  party 
moved  to  dismiss  the  appeal,  but  did  not  mention  this  ground. 
He  did  not  raise  the  objection  during  the  trial ;  did  not  men- 
tion it  in  his  motion  for  a  new  trial;  and  has  not  alleged  it  in 
his  petition  in  error,  but  keeps  it  back,  and  first  starts  it  in  his 
brief."  In  reply  to  this,  plaintiff  in  error  says:  "This  objec- 
tion,  so  far  from  being  made  for  the  first  time,  is  properly  pre- 
served on  the  motion-  to  dismiss.''  There  seem  to  be  four 
questions  concerning  the  appeal  which  the  plaintiff  in  error 
now  desires  to  raise:  First,  That  the  appeal  bond  was  not  filed 
with  the  county  clerk  in  time;  second,  that  the  sureties  on  the 
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appeal  bond  did  not  justify;  third,  ^Hbat  the  certified  copy  of 
the  proceedings  of  the  commissioners  was  not  delivered  or 
transmitted  to  the  clerk  of  the  district  court  within  twenty 
days  from  Ihe  rendition  of  the  report;''  and  fourth,  that  a  cer- 
tified transcript  of  the  plat,  showing  the  land  taken  by  the  rail- 
road company,  was  not  filed  in  the  ofilce  of  the  clerk  of  the 
district  court  at  all.  Kow,  the  secdnd,  the  third,  and  the 
fourth  of  these  questions  were  raised  in  the  court  below,  but 
the  first  was  not  '  Nor  has  the  first  been  raised  in  this  court  in 
any  manner  except  by  the  brief  of  counseL  It  would  therefore 
hardly  be  proper  for  ns  to  consider  it.  The  appeal  was  proba- 
bly taken  in  time.  But  for  some  unexplained  reason  the 
county  clerk  did  not  mark  the  appeal  bond  filed  in  time.  This 
18  the  only  objection  that  can  be  made  as  to  the  time  of  taking 
the  appeal.  It  seems  that  the  county  clerk  had  the  bond  in 
time,  and  approved  the  surety  thereon  in  time;  but  why  he 
did  not  mark  the  bond  filed  in  time,  is  not  shown.  Probably 
if  the  plaintiff  in  error  had  raised  this  question  in  the  court  be- 
low, &e  whole  thing  would  have  been  explained.  But  instead 
of  raising  this  question  in  the  court  below,  the  railroad  com- 
pany raised  other  questions  with  reference  to  the  appeal,  and 
when  those  other  questions  were  decided  against  it,  it  then 
proceeded  with  the  trial  of  the  cause  as  though  the  appeal  had 
been  taken  in  proper  time,  and  as  though  the  appeal  was  suf- 
ficient in  eveiy  other  respect  If  the  appeal  bond  was  actually 
filed  in  proper  time,  the  mistake  of  the  clerk  in  marking  it 
filed  at  a  subsequent  period  would  not  vitiate  the  appeal.  And 
as  the  clerk  had  the  bond  and  approved  the  surety  thereon  in 
proper  time,  it  was  probably  a  mistake  of  the  clerk  in  marking 
it  filed  at  a  subsequent  period.  When  the  appeal  bond  was 
filed,  then  the  appeal  was  complete.  (Laws  of  1870,  page  184, 
{7.)  It  was  not  necessary  that  anything  should  be  first  filed 
in  the  district  court 

n.  It  is  claimed  that  the  surety  on  the  appeal  bond  did  not 
justify.  (This  18  designated  as  the  third  point  in  the  brief  of 
plamtiff  in  error.)    It  is  possibly  true  that  the  sureties  did  not 
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justify  in  this  case,  and  yet  we  hardly  think  that  this  alone 
is  sufficient  ground  for  a  dismissal  of  the  appeal.  There  is  no 
pretense  that  the  surety  was  not  amply  sufficient;  no  objection 
was  made  on  this  ground;  and  from  the  subsequent  proceed- 
ings it  would  seem  that  there  was  not  the  slightest  danger  of 
the  plaintiff  in  error  losing  anything  on  account  of  any  insuf- 
ficiency in  the  surety.  The  plaintiff  in  error  refers  us  to  §  728 
of  the  code  of  civil  procedure,  (Qen.  Stat  771,)  and  to  the  case 
of  Kelsey  v.  Campbell,  88  Barbour,  238.  Now  if  said  §  723  is 
applicable  at  all  in  cases  of  this  kind,  we  would  still  think  that 
it  is  merely  directory  to  the  officer  taking  the  security,  and 
that  a  failure  on  the  part  of  the  officer  to  require  the  surety  to 
justify  would  not  invalidate  the  undertaking.  Said  case  of 
Kelsey  v.  Oampbett  has  no  application  to  this  case;  for  the  New 
York  code  differs  essentially  from  ours  in  this  particular.  Sec- 
tion 341  of  the  New  York  code  provides  that  "An  undertaking 
upon  an  appeal  shall  be  of  no  effect  unless  it  be  accompanied 
by  the  affidavit  of  the  sureties  that  they  are  each  worth  double 
the  amount  specified  therein;"  and  if  objection  then  be  made 
to  the  sufficiency  of  the  sureties,  then,  "  unless  they  or  other 
sureties  justify,"  etc.,  "the  appeal  shall  be  regarded  as  if  no 
undertaking  had  been  given." 

m.  It  is  also  claimed,  "  that  the  certified  copy  of  the  pro- 
ceedings of  the  commissioners  was  not  delivered  or  transmit- 
ted to  the  clerk  of  the  district  court  within  twenty  days  from 
the  rendition  of  the  report."  Now  if  this  is  true  it  was  the 
fault  of  the  county  clerk,  and  not  the  fault  of  the  defendant 
in  error.  The  appeal  was  perfected  when  the  undertaking  was 
given;  (Laws  of  1870,  p.  184,  §  7.)  And  it  was  then  the  duty 
of  the  county  clerk,  and  not  the  duty  of  the  defendant  in 
error,  to  transmit  a  copy  of  the  proceeding  to  the  clerk  of  the 
district  court;  (Laws  of  1870,  p.  184,  §7,  and  pp.  165, 166,  §§  1 
and  2;)  and  such  laches  on  the  part  of  the  county  clerk  is 
no  ground  for  a  dismissal  of  the  appeal. 

rV.  It  is  also  claimed  that  no  copy  of  the  plat  showing  the 
land  taken  was  ever  filed  in  the  district  court    (This  is  the 
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second  point  made  in  the  brief  of  plaintifT  in  error.)  Now  ii 
this  ie  true,  it  was  the  fault  of  the  coanty  derk  and  not  the 
&Qlt  of  the  defendant  in  error.  The  appeal  was  good  without 
said  plat  Bat  if  either  party  had  desired  to  use  it  as  evi- 
dence, such  party  could  have  procured  an  order  of  the  district 
court  on  the  county  clerk  to  send  it  up  to  the  district  court, 
provided  there  was.iuiy  such  plat  forming  a  part  of  tiie  com- 
missioners' proceedings.  Neither  party  seems  to  have  desired 
to  use  it  as  evidence,  for  they  had  ample  evidence  of  the  exact 
location  of  the  railroad  without  iL 

y.  In  thus  disposing  of  the  objections  to  the  appeal,  we 
have  disposed  of  the  first,  second  and  third  points  made  in  the 
brief  of  plaintiff  in  error.  The  fourth  point  made  in  the 
brief,  is,  ^'  that  the  petition  and  answer  formed  a  new  action 
of  trespass,  and  were  not  proceedings  under  the  appeal.''  It 
is  true  that  there  is  much  irrelevant  matter  contained  in  both 
the  petition  and  the  answer;  but  still  we  do  not  perceive  from 
them  that  either  party  intended  to  wholly  abandon  the  appeal, 
and  to  litigate  an  entirely  new  action  of  trespass.  Neither  do 
the  subsequent  proceedings  show  any  such  thing.  On  the  con- 
trary, we  think  the  action  was  prosecuted  throughout  and  de- 
cided as  a  condemnation  proceeding,  and  as  an  appeal  from  the 
appraisement  commissioners,  except  said  irrelevant  matter 
contained  in  the  pleadings,  and  an  irregularity  in  the  judg- 
ment which  will  be  hereafter  mentioned. 

VL  The  fifth  point  in  plaintiff's  brief  is,  "that  in  any  case 
the  damages  were  excessive,  both  because  founded  on  a  specu- 
lative basis  of  value,  and  also  because  they  gave  Wilder  the 
value  of  the  unincumbered  fee  of  the  land,  which  it  is  admit- 
ted he  did  not  possess."  First:  Did  the  court  below  give  to 
Wilder  speculative  damages,  such  as  are  not  authorized  by 
law?  Possibly  the  court  did;  but  we  do  not  think  that  the 
record  of  the  case  suflBciently  shows  it.  The  overruling  of  the 
demurrer  of  the  railroad  company,  to  the  evidence  introduced 
by  Wilder,  does  not  show  it;  for  that  demurrer  ought  to  have 
been  overruled,  even  if  the  court  below  intended  to  give 
Wilder  only  bare  compensation  for  the  three-quarters  of  an 
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acre  of  land  actually  taken  by  the  railroad  company.  Th«  in- 
troduction of  the  evidence  does  not  show  it,  for  the  court 
made  no  ruling  with  respect  to  the  introduction  of  any  of  the 
evidence.  All  of  the  evidence  was  introduced  without  objec- 
tion or  exception.  Neither  do  the  findings  or  judgment  of 
the  court  below  show  it  The  findings  were  general.  No 
special  findings  were  asked  for;  and  no  exception  was  takea 
to  those  found,  or  to  the  judgment  rendered  thereon.  Three 
days  after  the  judgment  was  rendered,  however,  the  railroad 
company  made  a  motion  for  a  new  trial,  which  motion  was 
overruled^  and  to  this  ruling  the  railroad  company  excepted. 
But  this  ruling  does  not  show  upon  what  basis  the  court  be- 
low made  its  findings  as  to  damages.  The  damages  properly 
allowable  were  for  the  actual  value  of  the  land  taken  by  the 
railroad  company,  and  for  the  consequential  diminution  in 
value  of  the  rest  of  the  land.  And  there  is  nothing  in  the 
record  of  the  case  that  clearly  and  affirmatively  shows  that 
any  other  damages  were  in  fact  allowed.  The  damages  proved 
by  the  various  witnesses  ranged  all  the  way  fix>m  the  amount 
fixed  by  the  commissioners  up  to  more  than  the  amount  al- 
lowed by  the  court  Some  of  this  evidence  may  have  been 
speculative;  but  still  there  is  enough  not  shown  to  have  been 
speculative  or  incompetent  to  sustain  the  findings  of  the  court 
below.  Second:  We  think  Wilder  is  entitled  to  the  same 
damages  as  though  he  owned  the  unincumbered  fee  of  the 
land.  {Kuhn  v.  Freeman^  15  Kas.  423,  426,  et  seq.)  DaLee  is 
not  entitled  to  any  portion  of  such  damages.  DaLee  is  enti- 
tled to  the  $2,000  which  Wilder  owes  him,  and  to  nothing 
more,  except  that  he  holds  the  legal  title  to  the  land  (and  pos- 
sibly a  lien  on  the  damages  awarded  if  he  chooses  to  assert 
such  lien,)  as  a  security  for  his  claim  on  Wilder.  Whether 
Wilder  is  entitled  to  an  ordinary  personal  judgment  for  the 
amount  of  the  damages,  will  be  considered  hereafter. 

Vn.  As  to  the  sixth  point  in  the  brief:  The  judgment  in 
this  case  we  think  is  erroneous  so  far  as  it  attempts  to  author- 
ize the  recovery  of  $2,234.76  damages,  by  execution.  The 
object  of  appellate  proceedings  in  this  class  of  cases  is  simply 
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to  correct  the  assessment  of  the  commissioners.  The  judg- 
ment does  not  pass. the  title  to  the  land,  nor  to  the  right-of- 
way.  It  simply  determines  the  amount  which  the  railway 
company  shall  pay  to  the  owner  or  owners  of  the  land,  or  to 
the  county  treasurer  for  their  use,  in  order  to  secure  the  right- 
of-way.  It  is  in  the  natare  of  an  award  of  damages,  such  as 
is  made  by  condemnation  commissioners,  except  perhaps  that 
as  to  costs  it  may  be  in  the  form  of  an  ordinary  personal  judg- 
ment Counsel  for  plaintiff  in  error  seem  to  admit  that  an 
ordinary  judgment  for  costs  would  be  proper,  and  therefore 
we  have  made  the  above  exception.  They  say:  *^The  judg- 
ment in  this  ckoBe  ahoold  have  been  personal  against  the  cor- 
poration for  costs  only."  After  the  judgment  is  rendered  in 
a  case  of  this  kind,  then  the  railroad  company  may  take  the 
land,  or  not,  at  its  option.  {Blackshire  v.  The  A.  T.  ^  S.  F.  JSld. 
Cb.,  13  Eas.  516.)  Bat  until  it  pays  for  Hie  land  it  gets  no 
tide.  And  if  it  does  not  pay  for  the  land  within  the  time 
prescribed  by  law,  it  may  be  ejected  from  the  premises,  pro- 
vided of  course  that  it  has  taken  possession  thereof.  {8L  Jo. 
t  D.  0.  Rid.  Co.  V.  (Mender,  13  Eas.  496.)  An  owner  of  land 
would  not  want  to  take  a  judgment  against  an  irresponsible 
and  insolvent  railroad  company  as  payment  for  his  land;  nor 
would  a  railroad  company  want  to  pay  an  enormously  exces- 
sive award  of  damages  for  its  right-of-way.  Therefore  it  is 
right  that  each  should  have  some  choice  in  the  matter.  Upon 
this  question,  see  authorities  above  cited,  and  Gear  v,  Sioux 
OUy  md.  Co.,  20  Iowa,  528;  Stacey  v.  Vt.  Cent.  Bid.  Co.y  27  Vt 
S9;  EvaneviUe  Rid.  Go.  v.  MiUer,  80  Ind.  209. 

.The  case  will  be  remanded  to  the  court  below,  with  the 
order  that  the  judgment  be  modified  in  accordance  with  the 
views  expressed  in  this  opinion* 

All  the  Justices  concurring. 
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CoNSTiTUTiOHAL  Law;  AcU  i^  Oeneral  Naitur$,  BetbrieUd  m  Operation,  Void, 
Chapter  116  of  the  laws  of  1870,  amending  section  1  of  chapter .115  of 
the  laws  of  1S(59,  prohibiting  sheep  from  running  at  large  except  in  Don- 
iphan county,  and  except  as  otherwise  provided,  is  unconstitutional  and 
void.  [Darlinff  «.  Bodger$,  7-592;  Noffager  v.  McAlUgter,  12-315;  Zi^ywv. 
Snyder,  15-143;  Comm'rs  v.  Elgginbotham,  17-70;  Gray  v.  OrockeU,  30-188.] 

Error  from  Atchison  JDistrict  Court 

Action  by  Pernfj  brought  originally  before  a  justice  of  the 
peace,  to  recover  damages  for  injuries  to  Peny*s  crops  alleged 
to  have  been  committed  by  the  sheep  of  Bobinson.  The  case 
was  taken  to  the  district  court  by  appeal.  The  defense  was, 
<'that  the  lands  of  said  plaintiff,  at  the  time  of  the  alleged 
trespass,  were  not  inclosed  by  it  good,  sufficient  and  legal 
fence.'*  Plaintiff  demurred.  The  district  court,  at  the  Sep- 
tember Term  1874,  sustained  said  demurrer;  and  upon  trial 
gave  judgment  in  fevor  of  Perry ^  plaintiff,  for  the  sum  of  $8.60| 
and  costs.     Robinson  brings  the  case  here  on  error. 

W.  A*  Johnson^  for  plaintiff  in  error : 

The  court  erred  in  sustaining  the  demurrer.  Perry's  prem- 
ises, upon  which  the  trespass  was  alleged  to  have  been  com- 
mitted, were  not  at  the  time  inclosed  by  a  good,  sufficient  and 
legal  fence.  Sec  1  of  ch.  40,  Gen.  Stat  1868,  requires  all 
fields  and  inclosures  to  be  inclosed  by  a  fence  sufficiently 
close,  etc. ;  §  4  of  said  act  declares  what  shall  be  a  sufficient 
and  legal  fence;  and  chapter  88,  laws  of  1878,  amendatory 
of  said  ch.  40  of  Gen.  Stat.,  prescribes  the  dimensions  and 
requisites  of  legal  and  sufficient  fence.  Both  of  said  acts  are 
laws  of  general  nature  and  application  throughout  the  state; 
7  Kas.  592,  599, 479, 491;  12  Kas.  821.  Section  17  of  article  2 
of  the  constitution,  provides  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state.  By 
ch.  40,  in  relation  to  fences,  and  ch.  105,  in  relation  to  stock. 
Gen.  Stat.  1868,  sheep  are  allowed  to  run  at  large  and  graze 
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on  the  prairies;  and  in  said  ch.  40,  provisions  are  made  for 
the  assessing  and  recovery  of  damages  done  by  trespassing 
animals,  among  which  sheep  are  named,  in  inclosures  snr- 
rounded  by  a  sufficient  and  legal  fence.  And  the  only  at- 
tempted limitations  and  restrictions  on  said  ch.  40,  in  regard 
to  dieep,  are  the  acts  which  stand  as  ch.  115,  laws  of  1869, 
and  ch.  116,  laws  of  1870.  And  said  last-named  chapters 
are  onconstitutional  and  void,  because  they  are  contrary  to 
and  in  conflict  with  said  §17  of  article  2,  of  the  constitu- 
tion. 

The  opinion  of  the  court  was  delivered  by 

Valbhtinjb,  J. :  The  only  question  involved  in  this  case  is, 
whether  chapter  116  of  the  laws  of  1870  (page  239)  is  consti- 
tntional  and  valid,  or  not.  The  substantial  portion  of  that 
chapter  reads  as  follows: 

"SBonoN  1.  That  section  one  of  chapter  116  of  the  laws  of 
the  state  of  Kansas,  approved  March  1st  1869,  be  so  amended 
88  to  read  as  follows:  Bbc.  l.-All  persons  owning  or  having 
charge  of  any  sheep,  shall  keep  the  same  from  running  at 
large,  except  as  in  this  act  otherwise  provided:  Providedy  That 
the  provisions  of  this  act  fehall  not  apply  to  the  county  of 
Doniphan." 

Said  original  §1  of  chapter  115  of  the  laws  of  1869,  (page 
229,)  reads  as  follows:  ^^Sso.  l.-All  persons  owning  or  having 
charge  of  any  sheep  in  Johnson,  Chase,  Brown,  Dickinson, 
and  Atchison  counties,  shall  keep  the  same  from  running  at 
large,  except  as  in  this  act  otherwise  provided.''  Section  2  of 
said  last-mentioned  act  provides,  that  '^the  legal  voters  of  any 
organized  township  in  the  said  counties  shall  have  the  right  at 
any  township  or  general  election  to  vote  to  be  exempt  from 
the  operations  of  the  preceding  section,''  etc.  Sections  3,  4 
and  5  are  concerning  said  election.  Sections  6  and  7  provide 
for  suits  for  damages  caused  by  sheep  running  at  large  in  vio- 
lation of  said  §  1 ;  and  §  8  provides  for  taking  up  sheep  as 
strays  if  found  running  at  large  in  violation  of  said  §  1.  Kow 
according  to  the  decision  made  in  the  case  of  Darling  v, 
gerSj  7  Kas.  592,  said  chapter  115  of  the  laws  of  1869  is 
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unconstitutional  and  void*  It  is  in  contravention  of  §17  of 
article  2  of  the  constitution,  which  provides  that  ^^All  laws  of 
a  general  nature  shall  have  a  uniform  operation  throughout 
the  state.**  If  it  were  enforced  it  would  prevent  the  fence 
laws,  stray  laws,  and  other  laws  of  a  general  nature,  which,  in 
effect,  permit  sheep  to  run  at  large,  from  having  "  a  uniform 
operation  throughout  the  state;*'  and  therefore  it  would  seem 
that  it  ought  to  be  held  void.  And  if  it  were  bo  held,  then  it 
would  be  necessary  to  hold  that  there  was  nothing  in  the  act 
of  1869  (ch.  115)  to  be  amended.  The  act  of  1870  was  not 
intended  to  be  a  complete  and  original  law  in  and  of.  itself. 
It  was  intended  merely  as  an  amendment  of  §  1  of  the  act  of 
1869,  and  was  intended  merely  to  take  the  place  of  that  section. 
And  therefore  it  was  not  intended  by  the  act  of  1870  to  abso- 
lutely prohibit  sheep  from  running  at  large  in  all  counties 
except  Doniphan  county;  but  it  was  only  intended  to  so  pro- 
hibit them  from  running  at  large  in  such  places  only  as  should 
not  become  exempt  from  the  provisions  of  section  one,  by  a 
vote  of  the  people  had  under  §  2  of  said  act  of  1869.  But 
said  §  2,  as  we  have  already  stated,  was  void,  and  therefore  the 
said  act  of  1870  could  not  by  any  construction  have  oper- 
ation as  intended  by  the  legislature.  We  suppose  it  will  hardly 
be  claimed  that  the  passage  of  the  act  of  1870  made  valid  the 
whole  of  the  act  of  1869,  from  section  two  to  section  ten.  If 
it  did,  it  would  be  an  extraordinary  kind  of  legislation;  but  if 
it  did  not,  then  the  act  of  1870  could  not  have  operation  as  in- 
tended by  the  legislature.  But  said  §  1  of  the  act  of  1870  itself 
violates  the  provisions  of  §17,  article  2,  of  the  constitution. 
It  is  in  substance  a  'Maw  of  a  general  nature,**  and  yet  it  is  not 
to  "have  a  uniform  operation  throughout  the  state.**  I>oni- 
phan  county  is  excepted  from  its  operation.  And  the  fence 
laws,  stray  laws,  etc.,  are  laws  of  a  general  nature,  and  yet 
these  laws  with  respect  to  sheep,  are  by  the  operation  of  the 
act  of  1870  to  have  operation  in  Doniphan  county  only. 

We  are  constrained  to  hold  that  the  act  of  1870  is  unconsti- 
tutional and  void,  and  therefore  the  judgment. of  the  court 
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below  must  be  reversedy  and  cause  remanded  for  a  new 
trial. 
All  the  Jastices  concurring. 


Eahsas  Pacifio  Railwat  Co.  y.  Robbrt  Retkoij>b  et  oL 

Contract,  iob  Shipping  Stock;  When  Special  Ooniracl  x$  Void.  Where  a 
railway  company  haa  in  fact  only  one  rate  at  which  it  carries  or  offers  to 
carry  cattle  from  O.  to  S.,  although  it  may  have  posted  up  in  the  office  of 
its  agent  at  O.  other  and  higher  rates,  and  an  owner  of  cattle,  without 
anything  heing  said  ahoat  any  special  contract,  hat  with  the  consent  of 
the  company,  places  his  cattle  in  the  company's  cars  at  O.  to  he  trans- 
ported to  8m  and  the  agent  of  the  company  at  O.  then  presents  to  the 
shipper  a  certain  special  contract  for  carrying  said  cattle  at  the  fall  rate 
at  which  the  company  carries  cattle,  though  less  than  said  posted  rates, 
and  with  certain  restrictions,  limitations,  etc.,  as  to  the  company's  re- 
sponsibility, and  the  agent  then  demands  that  the  shipper  shall  sign  said 
q>ecial  contract  or  have  his  cattle  unloaded,  and  the  agent  gives  to  the 
shipper  no  other  option  or  alternative,  and  the  shij^r  then  signs  aaid 
ipedal  contract,  held,  that  said  special  contract,  so  far  as  it  attempts  to 
restrict  the  liahility  of  the  railway  company,  or  to  impose  additional  har- 
dens upon  the  shipper,  as  conditions  precedent  to  a  recovery  for  damages 
resulting  from  the  negligence  of  the  railway  company,  is  without  con- 
sideration, and  void.  [Kallmann  v.  Express  Co,,  3-205;  R,  R,  v.  Ahers,  4-454; 
E.R.v,R^fn6lds,^-62^;  R.R, v. NichoU, 9-2^9;  Goggin  v. R. R.,12'^e;  R.R. 
f.irani^l&-333;  RE. v. Simpson, SO-G^.^ 

Error  from  Davis  District  Court 

Bbtkolds  and  two  others,  as  partners,  at  the  November  Term 
1874,  recovered  judgment  against  the  Railway  Company  for 
1259.20  damages  for  injuries  sustained  to  their  cattle  while  be- 
ing transported  over  said  company's  railroad.  All  necessary 
&cts  are  stated  in  the  opinion.  The  Baiboay  Company  brings 
the  case  here. 

/.  P.  Usher ^  and  E.  W.  DermiSj  for  plaintiff  in  error. 
McClure  ^  Humpkrof,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  was  an  action  for  damages  claimed  to 
have  resulted  from  the  negligence  of  the  defendant  .below, 
(plaintiff  in.  error,)  in  transporting  certain  cattle  of  the  plain- 
tiffs over  the  defendant's  railroad  from  Ogden  east  to  State  Line 
station.  The  defendant  denied  the  negligence  and  damage, 
and  also  set  forth  in  its  answer  that  the  cattle  were  transported 
under  a  certain  special  contract,  and  that  no  notice  of  any  loss 
or  damage  was  ever  given  to  the  defendant  as  provided  for  ia 
said  special  contract,  and  therefore  that  even  if  there  was  any 
negligence,  loss,  or  damage,  the  defendant  is  absolved  from 
paying  anything  therefor.  Said  special  contract  as  given  ia 
the  defendant's  answer  reads  as  follows: 


**LIVE-8T0CK  CONTRACT. 

Nos.of  Cat8,\        "&.  P.  O.  No.  44,  Kansas  Paoipio  Railway, 
i  "  Ogden  Station,  June  18th,  1870. 

"Received  of  Reynolds,  Ferrell  &  Seymour,  two  cars  of 
cattle,  to  be  delivered  at  State  Line  station,  at  special  rates, 
being  forty  dollars  per  car  load,  each  car  containing  eighteen 
animals,  more  or  less.  In  consideration  of  which,  and  for  other 
valuable  considerations,  it  is  hereby  mutually  agreed,  that  said 
company  shall  not  be  liable  for  loss  by  animals  injuring  them- 
selves or  each  other,  or  by  jumping  from  the  cars,  delay  of 
trains,  or  other  damage  said  property  may  sustain,  except  such 
as  may  result  from  the  actual  negligence  of  the  company  or 
its  agents.  The  owners  or  persons  in  charge  of  stock  are 
passed  free  on  the  train  accompanying  the  stock,  at  their  own 
personal  risk,  in  consideration  of  the  &ct  that  they  are  to  water, 
feed  and  take  care  of  the  stock  at  their  own  expense  and  risk, 
and  are  to  assist  in  unloading  the  stock  at  destination,  and  at 
feedinff  or  transfer  points.  It  is  further  agreed  that  the  com- 
pany shall  not,  in  any  event,  be  liable  for  any  loss,  damage  or 
detention,  caused  by  military  authority  or  by  rebellion,  insure 
rection  or  riot,  or  for  stock  dying  on  the  train  for  any  cause. 
Agents  are  not  permitted  to  ship  stock  in  box  cars  under  any 
circumstances,  without  the  owner  or  his  agents  consent  thereto 
in  writing,  to  be  indorsed  on  this  contract,  and  signed  by  the 
agent  or  owner  shipping,  and  then  they  are  to  be  entirely,  at 
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the  risk  of  the  owner.  The  company  is  not  to  he  held  respon- 
sible for  the  I08B  of  stock  hy  doors  getting  closed  and  stock 
smothering.  No  claim  for  loss  or  damage  on  live  stock  will  be 
allowed,  unless  the  same  is  made  in  writing,  before  or  at  the 
time  the  stock  is  unloaded.  The  evidence  that  the  shipper, 
after  fall  understanding  thereof,  assents  to  all  the  provisions 
of  the  foregoing  contract,  is  his  signature  hereto.  The  rail- 
way company  does  not  undertake  to  transmit  live  stock  in  any 
given  time. 

"Theo.  Wbichsblbaum,  Agent  for  the  Company. 
"Reynolds,  Ferrell  &  Seymour,  Shippers. 
"Witness — Ben  Wossbaum.*' 

The  plaintifb  replied,  that  said  special  contract  was  executed 
on  their  part  without  any  consideration;  and  therefore  they 
daim  that  the  same,  so  far  as  it  differs  from  the  general  con- 
tract entered  into  in  such  cases  between  shipper  and  common 
carrier,  is  not  binding  upon  them;  and  therefore  they  claim 
that  they  were  not  bound  to  give  said  notice  of  loss  and  dam- 
age. 

The  evidence  shows  among  other  things  as  follows:  The 
defendant  company  introduced  evidence  showing  that  it  had, 
at  the  time  said  cattle  were  shipped,  regular  printed  tariff  rates 
for  the  transportation  of  cattle;  that  the  rate  for  carrying  cat- 
tle from  Ogden  to  State  Line  was  $92  per  car-load,  and  that  a 
copy  of  said  tariff  rates  was  posted  up  in  the  office  of  Theo. 
Weichselbaum,  the  agent  of  the  rail)^ay  company  at  Ogden. 
But  on  the  contrary,  R.  B.  Gemmell,  the  general  freight  agent 
of  the  company  at  the  time  these  cattle  were  shipped,  to-wit, 
Jane  18th  1870,  and  a  witness  for  the  company,  testified  that 
''In  June  1870,  the  agent  at  Ogden  had  no  authority  to  ship  at 
other  than  special  rates,  under  such  a  contract  as  above  re- 
ferred to."  And  Robert  Reynolds,  one  of  the  plaintifis,  and  a 
witness  for  the  plaintiffs,  testified:  ''At  the  time  I  ordered  cars, 
no  contract  was  entered  into — nothing  said  as  to  terms.  *  *  » 
Theo.  Weichselbaum  said  nobody  could  ship  unless  they  signed 
that  contract;  said  there  was  no  other  rates.  I  got  the  cattle 
on  the  cars  without  saying  anything  to  Weichselbaum  about 
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any  contract,  and  believed  in  law  I  could  force  him  to  take 
them  without  any.  That  is  one  reason  why  I  objected  to  sign- 
ing the  contract.  He  had  offered  to  read  the  contract.  The 
option  was  offered  us  to  ship  under  this  contract  at  this  rate, 
or  to  unload."  E.  T.  Ferrcll,  one  of  the  plaiutiffi,  and  a  wit- 
ness for  the  plaintiffj,  testified :  "  Theo.  Weiobselbaum  said  that 
he  would  turn  out  the  cattle  unless  we  signed  the  oonti*act. 
Reynolds  said  he  thought  he  could  make  the  company  take  the 
cattle  without  signing  any  contract  I  passed  free  upon  the 
train  with  the  cattle."  While  the  cattle  were  being  trans- 
ported from  Ogden  to  State  Line  an  accident  occurred  at 
Topeka  which  delayed  the  train  about  twelve  hours,  and  dam- 
age resulted  to  the  cattle  from  their  prolonged  detention  in  the 
railroad  cars  on  a  very  warm  and  calm  day  without  food  or 
water.  But  the  plaintiff  gave  no  written  notice  of  any  claim 
for  loss  or  damage,  as  required  by  said  special  contract  They 
gave  a  verbal  notice  however.  Now  we  suppose  about  the  only 
question  worth  considering  in  this  case  is,  whether  the  said 
special  contract  was  executed  on  the  part  of  the  plaintiffs  with 
or  without  any  sufficient  consideration  therefor.  If  it  were 
true  that  the  regular  rate  for  carrying  cattle  by  the  railway 
company  from  Ogden  to  State  Line,  with  the  extended  respon- 
sibility of  a  common  carrier,  was  $92  per  car-load,  and  that  $40 
per  car-load  for  the  same  service  was  a  special  and  reduced 
rate  because  of  a  limited  and  diminished  responsibility,  and  if 
the  plaintiffs  had  been  allowed  to  exercise  their  choice  as  to 
which  of  the  two  ways  they  would  have  thdr  cattle  carried, 
and  had  then  chosen  the  latter,  and  had  then  voluntarily  exe- 
cuted said  special  contract,  such  special  contract  would  under 
such  circumstances  be  valid  and  binding,  and  founded  upon  a 
sufficient  consideration,  and  its  requirements  that  the  plaintiffs 
should  give  said  written  notice  of  loss  and  damage  would  be 
reasonable,  and  could  not  be  ignored  with  impunity.  {Goggm 
V.  K.  P.  Rly.  Cb.,  12  Kas.  416.)  The  difference  in  such  a  case 
between  the  higher  rate  required  by  the  railway  company  as  a 
common  carrier  and  the  reduced  rate  accepted  by  the  company 


Digitized  by 


Google 


JULY  TERM,  1876.  265 

Opinion  of  the  Ooort. 

under  a  restricted  responsibility,  would  be  a  sufficient  consid- 
eration going  to  the  plaintifi  for  the  execution  of  the  said 
special  contract  by  them.  But  it  is  not  true,  according  to  the 
evidence,  that  the  regular  rate  for  carrying  cattle  from  Ogden 
to  State  Line  was  $92  per  car-load.  The  regular  rate  was  $40 
per  car-load,  and  no  more.  There  is  not  the  slightest  evidence, 
except  merely  said  printed  rates,  that  the  company  ever  carried 
or  offered  to  carry  any  cattle  at  any  other  rate  than  $40  per 
car-load;  and  there  was  abundance  of  evidence  showing  that 
in  &ct  they  had  no  other  rate.  Neither  did  the  company  give 
the  plaint^  any  option  as  between  rates,  or  as  between  terms 
of  transportation.  The  only  option  that  the  company  offered 
the  plaintiffii  was,  to  sign  said  special  contract  or  have  their 
cattle  unloaded.  It  will  be  remembered  that  nothing  was  said 
aboat  any  special  contract  until  the  cattle  were  all  loaded  in 
the  cars.  It  was  evidently  the  intention  of  the  plaintiffs  to  ship 
their  cattle  without  any  special  contract,  they  paying  full  rates, 
and  the  company  being  liable  as  common  carriers.  But  after 
they  had  loaded  their  cattle  in  the  cars,  then  the  agent  of  the 
company  demanded  of  them  that  they  sign  said  contract  or 
have  their  cattle  unloaded.  This  was  not  right  A  railroad 
company  has  no  right  to  refuse  to  carry  cattle,  and  it  has  no 
right  to  refuse  to  carry  them  under  the  full  responsibilities  of 
a  common  carrier.  And  in  all  cases,  where  cattle  are  carried 
by  a  railroad  company,  each  party  (the  carrier  and  the  shipper) 
has  a  right  to  demand  that  they  be  carried  under  just  such 
terms  and  conditions,  and  with  just  such  responsibilities,  as  are 
established  by  law  for  the  transportation  of  such  property  by 
common  carriers;  and  these  terms,  conditions,  and  responsibil- 
ities, can  be  varied  or  altered  only  by  the  mutual  consent  or 
agreement  of  both  parties.  Therefore,  under  all  the  circum- 
itances  of  this  case  we  think  the  said  special  contract,  so  far  as 
it  attempted  or  attempts  to  restrict  the  liability  of  the  railway 
company,  or  to  impose  additional  burdens  upon  the  plaintiffs 
M  conditions  precedent  to  a  recovery  for  damages  resulting 
from  the  negligence  of  the  railway  company,  was  and  is  unfair. 
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iinjast,  without  consideration,  and  void.    It  is  unnecessary  to 
discuss  any  of  the  other  questions  raised  in  this  case. 

The  judgment  of  the  court  below  must  be  affirmed. 

All  tiie  Justices  concurring. 


W.  P.  Joseph  et  al  v.  First  National  Bank. 

1.  Indobsbrs  of  Blank  Notes;  WJien  Liable,  J.  and  C.  indorse  a  negotiable 
promissory  note,  which,  so  far  as  the  dates,  the  amount,  etc.,  are  con- 
cerned, is  in  blank,  and  give  said  note  to  L.  to  be  negotiated  in  a  bank 
in  paying  and  taking  up  another  note  for  $1,000  then  due  and  held  by 
the  bank  against  J.  and  L.  and  a  third  person,  and  J.  and  G.  instruct  Li. 
to  fill  up  said  new  note  for  |400  only ;  but  L.  in  violation  of  such  instruc- 
tions, fills  it  up  or  allows  the  bank  to  do  so  for  $1,000,  and  then  L.  with, 
said  new  note  pays  and  takes  up  the  old  one,  and  the  bank  is  fully  aware 
that  said  new  note  was  executed  and  indorsed  in  blank,  but  is  not  aware 
and  has  no  notice  that  the  note  was  filled  up  for  a  larger  amount  than 
was  authorized  by  J.  and  C:  Hddy  That  a  promissory  note  may  legally  be 
executed  and  indorsed  in  blank,  and  that  upon  the  facts  as  above  stated, 
the  bank  is  an  innocent  and  bona  fide  holder  of  said  new  note  for  value, 
and  is  not  responsible  for  or  chargeable  with  the  wrong  committed  by 
L.  and  may  therefore  recover  against  J.  and  G.  the  full  amount  of  said 
note.    [FulUr  v.  Scott,  8-26 ;  Sarbach  v.  Jones,  20-497.] 

2.  Objsgtionb  to  Evidbncb,  Must  be  Stated,  Where  a  party  objects  to  the 
introduction  of  evidence  he  must  state  the  grounds  of  his  objections. 
I  Walker  v.  Armstrong,  2-198;  Wilson  v.  Fuller,  9-176;  Luke  v,  Johnny  cake, 
9-511;  Marshall  v,Shibley,  11-114;  Ferguson  v.  Graves,  12-43;  Simpson  «r. 
Kimberlin,  12-586 ;  Willis  v.  Sproule,  13-263 ;  BheinhaH  v.  Stale,  14-323 ;  Botkm 
V.  Livingston,  16-41;  post,  336;  i2.  R  v.  OuUer,  19-S7;  Orandstaff  v.  Brown, 
23-176;  Humphrey  v.  CoUins,  2S-649;  Edmondson  v.  Beals,  27-656;  Stout  v. 
Baker,  S2'm;  B.E.V,  Morrow,  Z2-217;  Osbom  v.  Woodford,  SI-2Q0.] 

3.  Instructions,  Not  Excepted  to.  Not  Reviewable,  Where  a  party  desires  to 
have  an  instruction  (which  is  given  by  the  court  to  the  jury)  reviewed 
in  the  supreme  court,  he  must  except  to  the  giving  of  such  instruction. 
[See  cases  cited,  ante,  224,  and  Kerr  v.  Euce,  27-^9.] 

4.  QxNUiNSNBSs  OF  Signaturb;  Compariscn  by  Jury.  While  juries  must 
always  receive  and  weigh  the  evidence  of  the  witnesses  with  regard  to 
the  genuineness  of  a  disputed  signature  of  one  of  the  parties  to  the  suit, 
when  such  a  question  is  presented  to  them,  yet  they  may  also  exercise 
their  own  judgment  concerning  the  genuineness  of  each  signature  by 
comparing  it  with  other  signatures  of  the  same  person  already  in  evidence 
and  known  to  be  genuine.  IMacomber  v,  Scott,  10-336;  Anthony  «.  Stimon, 
4-212;  OH  V.  Fowler,  81-486;  E.R.V.  Thul,  32-256.] 

6.  JuKY,  After  Retiring  May  Return  for  Further  Instruetioru.    Where  a  dis- 
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agreement  arises  between  the  menkbers  of  a  jury  after  they  have  ntired 
for  deliberation,  they  may  be  returned  into  court  and  farther  instruc- 
tions given  them  with  reference  to  the  matter  about  which  they  dis- 
tgree,  and  the  court  in  farther  instrncting  them  may  exercise  some 
discretion  as  to  the  extent  of  its  instroctions. 

6L Parties  to  be  PreeenL    It  would  be  error  in  such  a  case  for  the 

court  to  give  such  fhrther  instructions  in  the  absence  and  without  notice 
to  the  parties  or  their  counsel;  but  where  the  record  brought  to  the  su- 
preme court  "is  a  case  made  for  the  supreme  conrt,"  and  is  silent  with 
reference  to  the  presence  or  absence  of  the  parties  and  their  counsel,  it 
will  be  presumed  that  they  were  all  present. 

Error  from  Butler  District  Qmrt. 

Action  upon  a  promissory  note  by  the  First  National  Bank 
of  Eldoradoj  against  D.  J.  Lobdell  as  maker,  and  W.  F.  Joseph^ 
and  Henry  Comstock^  Jr.,  as  indorsers.  Lobdell  made  no  de- 
fense. Joseph  and  Comstock  answered,  denying  their  alleged 
indorsement.  Trial  at  the  February  Term  1875.  Verdict 
and  judgment  for  plaintiff  for  |1, 210.46.  Joseph  and  Com- 
stock  bring  the  case  here  for  review. 

A.  J.  MUler^  and  Mairtin  ^  Oase^  for  plaintiff  in  error. 
A.  L,  Bedderiy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J.:  This  was  an  action  brought  by  the  First 
National  Bank  of  Eldorado,  Elansas,  against  the  maker  and 
indorsers  of  the  following  promissory  note : 
"11,000.  Eldorado,  Kansas,  March  2Ut^  1874. 

"Six  months  after  date,  for  value  received,  I  promise  to  pay 
to  the  order  of  Waitman  F.  Joseph,  the  sum  of  one  thousand 
dollars,  at  the  First  J^ational  Bank  of  Eldorado,  in  Eldorado, 
Kansas,  with  interest  from  maturity  at  the  rate  of  12  per  cent.  , 
per  annum.  And  I  further  agree  to  pay  a  reasonable  attorneyr 
fee  if  suit  shall  be  instituted  to  enforce  the  payment  hereof. 

**No.  8216.    Due  Sept.  2l8t  1874.  D.  J.  Lobdell." 

Upon  the  back  of  which  note  was  indorsed  the  names  of 
"Watpmak  F.  Jossph,"  and  Hbnrt  Comstock,  Jr." 

Joseph  ftnd  Oomstook  answered  separately,  eadi  denying 
onder  oath  that  he  ever  indorsed  said  promissory  note;  and 

77— f7  jr«M». 
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Joseph  allegiug  that  so  far  as  he  was  concerned  the  indorse* 
meht  was  a  forgery.  The  evidence  however,  as  brought  to 
this  court,  seems  to  show,  beyond  all  doubt,  that  the  signatures 
indorsed  on  said  note  were  and  are  the  true  and  genuine  sig- 
natures of  the  said  Joseph  and  Comstodc  The  evidence 
however  seems  to  show  that  said  note  was  indorsed  before  it 
was  fully  filled  up,  and  while  it  was  partially  in  blank,  but  as 
to  how  much  of  it  was  filled  up,  and  how  much  of  it  was  in 
blank,  the  evidence  with  regard  thereto  is  conflicting.  Some 
of  the  evidence  tends  to  show  that  the  dates,  the  amount, 
the  maker's  name,  and  the  payee's  name,  were  all  in  blank, 
while  other  parts  of  the  evidence  tend  to  show  that  not  so 
much  of  the  note  was  in  blank.  The  amount  at  least 
was  probably  in  blank.  Joseph  and  Comstocfc  endorsed 
said  note  at  the  request  of  Lobdell,  and  both  Joseph  and 
Comstock  testify  that  Lobdell  agreed  that  the  amount  to 
be  put  in  the  note  should  not  exceed  $400.  But  there  was 
other,  evidence  contradicting  this,  and  showing  that  the  note 
was  to  be  filled  up  just  as  it  was  in  fact  filled  np.  This  note 
was  executed  and  endorsed  for  the  purpose  of  taking  up  sind 
paying  another  note  for  $1,000  then  due,  and  held  by  the  bank 
against  Lobdell  and  Joseph  and  a  man  by  the  name  of  Drake; 
and  there  was  evidence  tending  to  show  that  Lobdell,  who  was 
the  principal  debtor,  and  who  procured  said  signatures,  told 
the  indorsers  at  the  tirne  they  indorsed  said  note,  that  if  he 
got  certain  money  which  he  expected  to  get,  the  amount^  that 
would  be.  placed  in  the  new  note  should  not  exceed  |400,  and 
in  any  case  the  amount  should  not  exceed  $1,000.  The  note 
was  in  fact  filled  so  as  to  make  the  amount  just  $1,000.  The 
I  indoiMment  ^auk  was  fuUy  aware  that  the  note  was  executed 
qf  bunkaout.  ^^^^  indorscd  iu  blank,  but  it  was  not  aware  until 
long  after  it  purchased  land  received  the  note,  and  until  long 
after  all  the  blanks  were  completely  filled,  that  any  one  clamed 
or  believed  that  the  blanks  were  not  filled  up  in  exact  accord- 
ance  with  the  expectations  And  understanding  of  this  indorserd. 
The  note  was  taken  by  the  bank  in  good  faith  as  jmymentfor 
another  note  of  the  same  amount  which  the  bank'  held  a^inst 
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said  Lobdell  and  8.  D.  Drake  as  makers,  and  said  defendant 
Joseph  as  indorsor.  Now  upon  the  merits  of  this  case  we 
think  the  plaintiff  below  should  recover.  Promissory  notes 
may  legally  and  properly  be  executed  and  indorsed  in  blank. 
And  knowledge  on  the  part  of  the  payee  or  holder  of  tj^ie 
note,  that  it  was  so  executed  and  indorsed,  will  not  vitiate  die 
note.  All  that  is  necessary  in  such  a  case  is,  that  the  holder 
shall  be  an  innocent  and  bonafde  holder  of  the  note  for  value. 
He  is  not  bound  to  know  that  the  blanks  were  filled  up  in  ex- 
act accordance  with  the  expectations  or  intentions  of  the 
maker  or  indorsee  The  maker  and  indorser  take  the  risk, 
when  they  make  and  indorse  the  note.  The  note  is  good  in 
the  hands  of  an  innocent  purchaser  for  value^  even  if  it  was 
filled  ap  with  an  amount  greater  than  that  authorized  by  the 
maker  or  the  indorser.  (1  Pars.  Notes  k  Bills,  109  to  113;  1 
Daniel  on  Negotiable  Instruments,  111,  et  seq.)  The  plain tiii 
in  this  case  was  an  innocent  and  bcTia  fde  holder  of  the  note 
for  value.  The  plaintiff  was  wholly  innocent  of  any  fraud  or 
my  wrong  that  may  possibly  have  been  perpetrated  on  the 
indorsera.  Aud  in  consideration  for  this  note  the  plainti^ 
gave  up  and  surrendered  a  valuable  security,  to-wit,  another 
note  for  the  same  amount  on  Drake,  and  on  two  of  the  pres- 
ent defendants,  Lobdell  and  Joseph.  This  was  a  sufficient 
consideration,  even  if  the  same  should  be  called  a  preexisting 
debt.  (1  Parsons  on  Notes,  219;  1  Daniel  on  Negotiable  In- 
straments,  146,  146,  620  to  628.)  Drake  was  released,  and 
Lobdell  and  Joseph  got  further  time,  and  the  note  M'as  taken 
and  received  in  the  usual  and  ordinary  course  of  business, 
tnd  there  was  nothing  to  create  the  slightest  suspicion  that 
the  note  was  not  filled  up  as  directed  by  Joseph  and  Oom- 
stock.  It  would  now  be  unjust  to  the  bank  to  hold  that  the 
note  was  void;  and  therefore,  upon  the  merits  of  the  case,  we 
thbk  the  bank  should  recover. 

Bat  aside  from  the  merits,  are  there  any  technical  groubds 
upon  which  the  judgment  of  the  court  below  should*  be  re- 
versed?   It  b  claimed  that  the  court  below  erred  in  admitting 
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iQ  evidence  a  certain  letter  of  Miller  &  Taylor.    Now  this  evi- 
I.  oMMtiouto    dence  does  not  appear  from  the  record  to  have  been 

tMtutwi.  competent.  It  was  the  admissions  of  two  men,  not 
parties  to  the  record,  and  not  appearing  to  have  any  authority 
from  any  party  to  the  record  to  make  such  admissions.  But 
still  the  evidence  was  immaterial;  for  everything  material 
which  the  letter  tended  to  prove  had  already  been  incontesti- 
bly.  proved  or  admitted.  But  whether  the  evidence  was  com- 
petent or  not,  or  material  or  not,  the  defendants  cannot 
complain  of  its  admission  by  the  court  below,  for  they  stated 
no  ground  upon  which  they  asked  to  have  it  excluded.  {Simpson 
V.  Kimberlin,  12  Kas.  587;  8  Estee's  PL  &  Forms,*  500;  3  Wait's 
Pr.  204,  205.)  If  the  ground  for  the  objection  was,  that  Miller 
4  Taylor  did  not  have  authority  from  either  of  the  defendants 
for  writing  said  letter,  and  if  such  ground  had  been  suggested 
to  the  court  below,  then  other  and  additional  evidence  might 
have  been  introduced  showing  that  Miller  &  Taylor  did  have 
just  such  authority.  This  may  not  however  have  been  the  real 
ground  upon  which  said  objection  was  made.  The  objection, 
so  fiEtr  as  the  record  shows,  may  have  been  made  on  the  ground 
that  Miller  &  Taylor  did  not  write  the  letter,  or  that  the  state- 
ments therein  contained  were  in  and  of  themselves  irrelevant 
or  incompetent;  or  it  may  have  been  on  some  other  suppoa- 
able  ground.  Miller  k  Taylor  were  attorneys  for  the  defend- 
ants. It  is  claimed  that  the  court  below  erred  in  excluding 
evidence  "  as  to  what  was  said  by  Miller  ft  Taylor  with  refer- 
ence to  the  note  in  question."  There  was  certainly  no  error 
in  this. 

The  first,  second  and  third  instructions  of  the  court  to  the 
jury  were  not  excepted  to,  and  hence  w6  cannot  review  them. 
{Wyandotte  ».  NobU,  8  Kas.  444,  447;  Norim  v.  Foster,  12  Kas. 
3  g^oepiingto  ^^f  Wheeler  ».  Joy,  16  Kas.  889,  390.)    There  is  no 

inttouctiona.  qQegtiou  ralscd  in  this  court  concerning  the  fourth, 
fifth,  seventh,  eighth  and  ninth  instructions.  Or  at  least  they 
are  not  mentioned  in  the  brie&  of  the  plainti£Ei  in  error,  de- 
fendants below. 
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The  sixth  instruction  is  not  erroneous.  While  juries  must 
slways  receive  and  weigh  the  evidence  of  the  witnesses  with 
regard  to  the  genuineness  of  the  disputed  signature  of  one  of 
the  parties  to  the  suit,  when  such  a  question  is  pre- 
^mpMVf-  sented  to  them,  yet  they  may  also  exercise  their 
own  judgment  concerning  the  genuineness  of  such 
signature  by  comparing  it  with  other  signatures  of  the  same 
person  already  in  evidence  and  known  to  be  genuine.  {Macom- 
bar  v.SeoU,  10  Xab.  336.) 

After  the  jury  retired  for  deliberation  a  disagreement  arose 
between  them,  and  they  were  properly  returned  into  court, 
. .  when  the  court  gave  them  other  and  further  in- 

IL  JoTf  mar  r»-  ^ 

SS^uI?^  structions.  Now  there  is  nothing  wrong  in  this  in 
'^""'  and  of  itaelf.  (Gen.  Stat.  688,  §280.)  But  it  is 
claimed  that  the  court  did  not  confine  itself  as  strictly  as  it 
should  have  done  to  the  matter  in  dispute  between  the  mem- 
bers of  tbe  jury.  We  think  it  did.  The  court  however  must 
in  such  a  case  be  allowed  a  little  latitude,  and  be  allowed  to 
exercise  a  little  discretion.  But  it  is  claimed  that  the  court  at 
this  time  erred  in  instructing  the  jury  as  follows:  ^^If  it  is 
proved  to  your  satisfaction,  that  the  signatures  on  the  back  of 
the  note  are  genuine,  the  variance  between  Oossard  and  Box 
is  immaterial."  The  variance  referred  to  related  simply  to 
how  much  of  the  note  was  in  blank  at  the  time  when  it  was 
broQght  to  the  bank  for  negotiation;  and  we  think  the  vari. 
ance  is  wholly  immaterial.  It  was  wholly  immaterial,  with 
respect  to  this  question,  whether  Qossard  or  Bix  was  correct, 
or  whether  either  was  strictly  correct.  This  subject  has  al- 
ready been  sufficiently  discussed  in  this  opinion*  The  said 
instraction  was  not  erroneous,  and  we  do  not  think  that  any  of 
the  other  instructions  given  at  this  time  were  erroneous. 
Besides,  n  ne  of  these  instructions  were  excepted  to,  and  no 
objection  was  made  to  their  being  given.  But  it  is  claimed 
that  the  record  does  not  show  that  the  defendants  or  their  coun- 
sel were  present  at  the  time  these  instructions  w  re 
■j^j*jjj«  ^ven,  and  does  not  show- that  any  notice  was  given 
to  them.     Now  if  in  fact  they  were  not  present,  and 
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hftd  no  notice  given  to  them,  then  thej  would  undonbtedly 
have  the  right  to  have  said  instructions  reviewed  without  an 
exception.  It  would  be  error  for  the  court  to  give  instructions 
under  such  circumstances  until  after  the  parties  or  their  coun- 
sel had  first  had  notice.  (Gen.  Stat.  688,  §  280.)  But  the  record 
does  not  show  that  the  defendants  and  their  counsel  were  ab- 
sent and  that  they  had  no  notice.  From  anything  appearing  in 
the  record,  the  defendants  and  their  counsel  may  have  had 
ample  notice,  and  may  have  been  present  at  the  time  the  in- 
structions were  given.  The  record  is  merely  silent  upon  the  sub- 
ject  Now  the  defendants  themselves  brought  the  record  to  this 
court,  and  instead  of  bringing  the  entire  and  complete  record, 
they  brought  only  what  is  termed  "  a  case  made  for  the  supreme 
court."  Now  such  a  "case  made"  seldom  or  never  contains 
all  the  proceedings  of  the  court  below  in  a  'case,  but  contains 
only  so  much  of  such  proceedings  as  is  thought  necessary  to 
present  the  errors  complained  of.  (Qen.  Stat.  737,  §  54V.)  And 
it  always  devolves  upon  the  plaintiff  in  error,  the  party  com- 
plaining, the  party  who  makes  the  case,  to  see  that  enough  is 
put  into  his  **case  made"  to  show  affirmatively  the  errors  of 
which  he  complains.  Error  is  never  presumed  from  mere 
silence  in  a  record,  and  certainly  not  in  favor  of  a  plaintiff  in 
error  whose  record  is  merely  a  "  case  made."  If  the  defend- 
ants were  not  present,  and  had  no  notice  when  said  instruc- 
tions were  given,  they  should  have  made  their  "  case  made " 
show  that  fact  affirmatively. 

It  is  also  claimed  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence.  We  think  it  is;  and  besides,  the  record  does 
not  show  affirmatively  that  all  the  evidence  has  been  brought 
to  this  court. 

The  judgment  of  the  court  below  most  be  affirmed. 

All  the  Justices  concurring. 
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M.  W.  DsLAHAT  et  oL  V.  Wm.  Goldib. 

L  Plrmoii;  Djbcbbi;  Barring  InUreti  nf  Incumiyranoer,    A  petition  in  an 

acdon  to  forecloee  a  meclianic's  lien  in  which  one  L.  D.  was  made  a  partv 
defendant,  and  in  which  the  only  allegation  against  her  was  that  she 
"claims  an  interest  in  thia  controversy  adverse  to  the  plaintiff,  the  ex- 
tent of  each  interest,  if  any,  to  this  plaintiff  ia  unlmown,  and  that  she 
beoompelled  to  set  np  her  interest,  if  any,"  does  not  warrant  a  deoree 
bAiring  her  of  all  interest  in  the  premises,  or  any  other  decree  or  judg- 
ment against  her.    [Shori «.  Noaner,  16-220 ;  Noaner  v.  Shorty  20-626.] 

1  Hkhavio'b  Libn;  Verifying  SUOemenL  Under  the  mechanic's-lien  law  of 
1872  the  statement  required  to  be  filed  may  be  verified  by  an  agent  of 
the  claimant    [Dofman  v.  Onmer,  14-224.] 

t Lien  qf  MaUrial^man,    Under  that  law  a  Inmber  dealer  fdmish- 

ing  lumber  to  a  contractor  for  the  erection  of  bnildingBy  tinder  a  contract 
vith  such  contractor,  and  for  the  purpose  of  being  used  in  such  bnild- 
ingB,  and  which  is  actually  used  therein,  may  acquire  a  lien  therefor. 
[Clark  V.  HaU,  10  Elas.  80,  commented  on  and  explained;  Weaver  v.  Sells, 
1(M09;  SheUabarger  v.  Thayer,  1&-619;  SheUabairger  v.  Biilujpr  14-432; 
Clough  V.  JUcDonaid,  18*116;  Bice  v.  Hodge,  2&-164J 

i Sub-Oontraetor;  LimU  pfLien.    The  lien  of  the  sub-contractor  is 

limited  only  by  the  amount  contracted  to  be  paid  to  the  contractor;  and 
iH  payments  made  to  the  contractor  prior  to  the  expiration  of  sixty 
days  after  the  completion  of  the  building,  are  at  the  riqk  of  the  owner. 
[SheOabarger  v.  Tkager,  15-619;  ante,  111 ;  CUmgh  «. McDmiaid,  lfr-116.] 

Mrcr  Jrcm  Leavenworth  District  OmrL 
All  material  facts  are  stated  in  the  opinion,  of  the  coart 
QoUie  as  plaintiff,  had  judgment  against  Taggart  and  the  Dela- 
hays,  at  the  November  Term  1874.     The  Ddahajfa  bring  the 
case  here  on  error. 

Clffugh  ^  Wtieatf  for  plaintiffs  in  error. 
Lueien  Bakery  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewbb,  J. :  This  was  an  action  by  Goldie  to  foreclose  a  me- 
chanic's lien.  M.  W.  Delahay  was  the  owner,  J.  P.  Taggart 
the  contractor,  and  Goldie  claimed  as  sub-contractor.  The 
latter  made  Taggart,  M.  W.  Delahay,  and  Louisiana  Delahay, 
parties  defendant     He  recovered  a  personal  judgment  against 
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Taggart,  and  a  portion  of  this  amount  was  adjudged  a  lien 
upon  the  premises.  A  decree  of  foreclosure  and  sale  was  en- 
tered against  all  the  defendants.  Taggart  is  not  here  com* 
plaining  of  the  judgment,  and  of  course  we  need  not  inquire 
whether  any  error  was  committed  against  him.  The  two  Dek- 
hays  are  alone  plaintifEs  in  error,  and  they  present  several 
matters  for  our  consideration.  Some  of  them  have  been  al- 
ready passed  upon  in  other  cases,  and  we  need  only  refer  to 
them  here. 

L  The  only  allegation  in  the  petition  against  Mrs.  Delahay 
is  in  these  words:  "And  said  plaintiff  further  says,  that  the 
said  Louisiana  Delahay  and  the  said  J.  P.  Taggart  claim  an 
interest  in  this  controversy  adverse  to  the  plaintiff,  that  the 
extent  of  such  interest,  if  any,  to  this  plaintiff  is  unknown, 
and  that  they  be  compelled  to  set  up  their  interest,  if  any." 
She  filed  no  answer.  Upon  this  a  decree  was  entered  barring 
her  of  all  interest  in  the  premises.  This  was  erroneous.  Short 
V.  Nooner,  16  Kas.  220. 

n.  The  statement  for  the  lien  was  verified,  not  by  the  claim- 
ant, but  by  an  agent  Counsel  contend  that,  inasmuch  as  veri- 
fication by  an  agent  is  not  in  terms  authorized  by  the  lien  law, 
and  as  the  lien  law  is  in  derogation  of  the  common  law,  no  such 
verification  is  sufficient.  If  the  statute  had  prescribed  by  whom, 
the  verification  should  be  made,  it  might  well  be  contended 
that  such  provision  was  exclusive.  But  the  statute  simply  re<* 
quires  the  filing  of  a  statement,  "verified  by  affidavit."  Laws 
1872,  p.  296,  §  8.  It  would  be  adding  to  the  statute  to  hold 
that  only  the  claimant's  affidavit  was  sufficient  In  all  the  in- 
stances cited  by  counsel  in  which  express  authority  is  given  to 
agents  and  attorneys  to  make  affidavits,  the  principals  are  like- 
wise expressly  named.  The  omission  here  is  certainly  signifi- 
cant. In  Ohio,  under  a  statute  which  provided  that  the  claimant 
should  file  a  statement  "after  making  oath  thereto,"  a  verifica- 
tion by  an  agent  was  held  sufficient.  Williams  v.  Webb^  2  Disney, 
430;  Dorman  v.  Crozter^  14  Kas.  224, 

m.  Again,  it  is  claimed  that  as  Goldie  was  a  lumber  dealer, 
who  had  no  contract  with  Delahay,  but  simply  sold  the  lumber 
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for  a  gross  sam  to  Taggart,  the  contractor,  he  could  acquire 
DO  lien.  This  is  a  mistake.  Any  person  furnishing  material 
under  a  sub-contract  with  the  contractor  is  given  by  the  stat- 
ute a  lien.  It  .must  be  furnished  under  a  contract,  and  for  the 
purpose  of  being  used  in  the  building,  and  n^ust  actually  be  so 
used.  Weaver  v.  Sells,  10  Kas.  609.  The  language  used  in  the 
case  of  Clark  v.  Hall,  10  Kas.  80,  must  be  understood  in  con< 
nection  with  the  question  therein  presented.  It  was  not  con- 
tended that  a  lumber  dealer  furnishing  lumber  to  a  contractor 
could  not  under  the  statute  acquire  a  lien.  But  the  claim  of 
the  plaintiff  was,  that  he  had  sold  the  lumber  directly  to  the 
lot-owner,  and  claimed  a  lien  in  consequence  as  an  original 
contractor,  while  the  defendant  himself  insisted  that  he  had 
never  himself  purchased  any  lumber  from  plaintiff,  that  he  had 
contracted  with  one  McFall  to  furnish  the  materifd  and  do  the 
work,  and  that  McFall  had  purchased  the  lumber,  and  that  ho 
had  paid  McFall  in  full  except  about  $80,  which  he  claimed  as 
damages.  Upon  this  was  the  dispute.  If  McFall  made  the 
purchase,  it  was  primarily  McFall's  debt,  and  a  subsequent 
promise  of  Hall  to  pay  was  a  promise  to  pay  the  debt  of  an- 
other. So  also,  Clark  could  not. acquire  a  lien  as  contractor, 
but  only  as  a  sub-contractor.  And  a  mere  subsequent  promise 
by  the  lot-owner  to  pay  the  debt,  would  not  change  a  sub- 
contractor into  a  contractor,  or  of  itself  give  a  lien  upon  the 
building.  , 

W.  Finally,  it  is  claimed  that  as  nothing  was  shown  to  be 
due  and  unpaid  by  Belahay  to  Taggart  at  the  time  of  the  filing 
of  the  lien,  no  recovery  could  be  had  against  the  premises. 
But  the  contract  between  Delahay  and  Taggart  provided  for 
the  payment  of  many  times  the  sum  now  claimed  by  Goldie; 
and,  as  heretofore  decided  under  the  lien  law  of  1872,  the  lien 
of  the  sub-contractor  is  limited  only  by  the  amount  contracted 
to  be  paid  the  contractor;  and  all  payments  made  to  the  con- 
tractor prior  to  the  expiration  of  sixty  days  after  the  completion 
of  the  building,  or  work  mentioned  in  the  contract,  are  at  the 
risk  of  the  owner.  SheUabarger  v.  Thayer^  15  Kas.  619;  Sheila- 
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barker  v.  Bishop,  14  Eas.  482.  This  ihay  be,  as  counsel  earDestly 
contend,  a  very  harsh' provision;  but  that  is'a  qaestion  for  the 
le^slature,  and  not  the  courts.  These  are  all  the  matters  we 
deem  it  necessary  to  notice.      '  ^      . 

The  judgment  of  the  district  court  as  to  M.  W.  Delahay  will 
be  affirmed;  as  to  Louisiana  Delahay  \t  will  "be'  reversed,  and 
the  case  remanded  with  instructions  to  render  jiidgment  in  her 
favor  for  costs.  The  costs  of  this  court  will  be  divided  be- 
tween Qoldi^  and  M.  W.  Delahay.  - 

All  the  Justices  concurring. 


Jahss  0.  Barrbtt  v.  Michabl  Barkes  et  oL 

Nsw^TxiAt;  Order  Qranting,  SuHainid.  Where  the  district  dourt  has  set 
aside  the  verdict  of  a  jury,  and  granted  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  evidence,  and  there  appears  to  have  heen  con- 
flicting testimony  upon  the  principal  question,  that  of  negligence,  and 
it  is  not  clear  from  the  record  that  the  verdict  ought  to  have  been 
upheld,  this  court  wiU  not  reverse  the  ruling  of  the  distriet  court  and 
order  judgment  on  the  verdict.  {Foii,  268;  Jhijf  v.  Marrii,  23-217;  £r<nmi 
V.  E.  R,  29-189;  Beal  v.  Codding,  32-107;  BedeU  v.  Bank,  16-130.] 

'  '  JEhror  from  Wilson  District  GourU 

Action  by  Barrett  against  Barnes  and  three  others,  on  an 
official  bond,  to  recover  damages  for  the  alleged  negligence  of 
Barnes  as '  sheriff  of  Neosho  county.  The  action  was  com- 
menced .  in  Labette  county,  and  afterward  the  venue  was 
hanged  to  Wilson  county,  where  it  was  tried  at  the  May 
Term  1874.  Verdict  for  plaintiff  for  f  2,080.  On  motion  of 
defendtots,'  this  Verdict  was  set  aside  and  new  trial  granted. 
Prom  this  order  granting  a  new'jtrial  the  plaintiff  appeals,  and 
briug^'  the  case' here  on  error. 

A.  M.  York'y  and  L.  U.  Humphrey,  for  plaintiff 
0.  P.  HutchinffSy  for  defendants. 
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The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  Thifi  waa  ao  action  on  the  case,  brought  bj 
plaintiff  against  defendant  Barnes,  as  sheriff  of  Neosho  ^oanty^ 
and  against  the  other  defendants  as  sureties  on  hicr  offtcial  bond, 
for  damages  alleged  to  have  accrued  to  him  by  reason  of  the 
negligence  of  Barnes  while  having  th^  legal  custody  and  con- 
trol of  plaintiff's  cattle. 

The  admissions  in  thiS  pleadings  establish  the  following 
facts:  That  in  the  month  of  August  1870,  the  plaintiff  was  the 
owner  of  certain  cattle,  at  that  time  in  his  possession  in  said 
county;  that  on  or  about  the  10th  of  August  1870,  plaintiff 
was  arrested  and  brought  before  T.  F.  Eager,  a  justice  of  the 
peace  of  said  county,  charged  with  having  driven  said  cattle 
into  the  state  of  Eansaa  from  the  Indian  Territory  at  a  time 
prohibited  by  law;  that  the  justice  issued  his  writ,  directed  tq 
ttud  drfendant  Barties  ad  sheriff,  commanding  hjim  to  diiye  of 
cause  to  b^  driven  said  cattle  without  the  state » of  Kansas, 
over  the  same  route  over  which  they  had  been  driven  in ;  that 
said  writ  came  into  the  hands  of  said  Barnes  on  the  lltb  of 
said  August,  and  that  he,  under  said  writ,  took  the  said  cattle 
into  his  possession,  and  started  to  drive,  the  cattle  to  the 
Indian  Territory;  tiiat  while  they  were  being  thus  driven 
toward  the  southern  bouiidary  of  the  stQte^  and  while  in  t]^ 
Gounjiy  of  Labette,  a  number  of  individuals  .c^n^e  upon  thep^ 
in  the  night  time,  between  the  12th  and  13th  days  of  August^ 
and  shot,  killed,  wounded  and  injured  a  number  of  said  cattle» 
It  i&  further  admitted  by  the  pleadings,  that  at  the  time  of  the 
alleged  wrongs,  etc,  said  Michael  Barnes  was  the  sheriff  of.  the 
said  county,  and  the  other  defendants  were  saretie^ ,  upon  his 
official  bond.  The  question  of  fact  presented  by  the  pleadings 
was,  whether  the  defendant  Barnes,  in  the  exeeutipQ  of  said 
writ,  was  guilty  of  such  negligence  as  to  render  him  liable  iiji 
law.  Upon  the  trial  of  the  cause  the  jury  found  the  issues 
joined  in  favor  of  plaintiff,  and  assessed  his  damages  at 
$2,080.  On  motion  of  defendants,  the  court.  :below  set  ftaids 
saidT^diot  and-  granted  a  new  trial,  on  the  grounds  that  the 
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verdict  ^'was  not  sustained  by  sufficient  evidence,  and  was 
contrary  to  law."  To  this  order  plaintiff  excepted,  and  brings 
the  case  here  for  review.  We  have  had  several  cases  before  us 
in  whic'b  the  action  of  the  district  court  in  granting  a  new  trial 
has  been  made  the  subject  of  review,  and  the  ruled  of  decision 
in  such  cases  are  well  settled,  and  have  been  often  announced. 
Anthmy  v.  Eddy^  6  Eas.  127;  Field  v.  Kinnear^  5  Eas.  288; 
Atj/eov.Kelsey,  13  Kas.  212;  McOrum  v.  Corhy^  16  Eas.  112. 
Counsel  for  plaintiff  in  error  seem  to  think  that  there  is  very 
little  conflict  in  the  testimony,  and  that  there  is  an  overwhelm- 
ing  preponderance  of  evidence  in  fiivor  of  the  verdict  We 
are  not  so  impressed  by  a  perusal  of  the  record.  It  seems  to 
us  that  there  Was  a  fair  question  in  the  case,  with  conflictiog 
testimony.  There  was  certainly  testimony  tending  to  show 
negligence,  and  if  the  court  had  approved  the  verdict  it  would 
as  to  this  question  have  been  conclusive  upon  us.  But  there 
was  also  testimony  tending  to  show  that  the  sheriff  had  used 
reasonable  care  and  diligence  in  the  matter.  Indeed,  if  the 
testimony  of  the  sheriff  was  all  that  there  Was  in  the  case,  one 
could  scarcely  read  it  without  being  impressed  with  the  con- 
viction that  it  would  be  grossly  unjust  to  mulct  him  in  dam- 
ages for  the  loss  of  these  cattle.  Let  us  notice  his  testimony, 
and  these  are  the  facts  appearing  therefrom:  The  plaintiff  being 
in  possession  of  some  southern  cattle  finds  himself  in  trouble, 
his  cattle  seized  by  a  mob,  and  his  life  threatened,  and  gets  a 
party  to  file  a  complaint  charging  him  with  violating  the  law 
in  bringing  the  cattle  into  the  state  between  the  1st  of  March 
and  the  1st  of  December,  in  order  that  the  justice  of  the  peace 
may  issue  his  warrant  to  the  sheriff  to  seize  the  cattle  and 
drive  them,  over  the  route  by  which  they  were  brought,  back 
into  the  Indian  Territory.  The  preliminary  proceedings  are 
had,  and  the  warrant  issued.  The  case  is  then  continued  for 
final  trial  several  days,  and  when  tried  the  plaintiff  proves 
that  he  brought  them  in  between  the  1st  of  December  and  Ist 
of  March,  and  is  acquitted.  A  query  arises  ri^t  here,  whether 
a  party  who  thus  prostitutes  the  process  of  the  courts,  by 
causing  to  be  instit^ited  against  himself  a  quasi  criminal  pros* 
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ecntion,  which  he  knows  to  be  groundless,  for  the  sole  purpose 
of  getting  his  property  into  the  hands  of  the  sheriff,  can  after- 
ward recover  anything  from  that  officer  in  case  of  its  loss,  be 
the  latter  ever  so  negligent  But  we  forbear  to  press  this 
query.  The  sheriff  receives  the  warrant,  and  with  three 
assistants  starts  to  drive  the  cattle  to  the  territory,  the  distance 
bebg  about  thirty  miles.  He  calls  upon  the  plaintiff  to  ac- 
company them,  but  he  refuses,  though  he  now  complains  that 
the  sheriff  did  not  take  force  enough  to  protect  the  cattle.  He 
drives  until  11  o'clock  at  night,  and  then  turns  off  the  road 
aod  drives  the  cattle  into  a  ravine  where  they  are  as  &r  as 
possible  concealed.  About  2  o'clock  some  forty  to  sixty 
armed  persons  ride  up  and  commence  firing  into  the  cattle. 
They  were  stampeded,  some  killed,  and  less  than  half  ever  re- 
covered by  the  plaintiff.  The  sheriff,  though  he  had  weapons, 
made  no  resistance  to  this  armed  party.  The  next  morning 
he  with  his  assistants  hunted  till  nearly  noon  for  the  cattle, 
and  then  having  had  nothing  to  eat  since  the  previous  noon, 
he  went  to  a  near  village  to  get  dinner  and  help.  Unable 
there  to  get  help,  he  returned  to  the  county-seat.  There  he 
informed  plaintiff's  counsel  of  what  he  had  done,  secured  men 
to  accompany  him,  but  was  detained  a  day  waiting  for  horses 
which  the  counsel  agreed  to  furnish.  He  subsequently 
made  search  for  half  a  day,  with  four  or  five  men  in  the 
vicinity  of  the  place  where  the  cattle  had  been  stampeded. 
He  found  where  several  had  been  killed,  and  the  meat  appro- 
priated by  individuals,  but  found  only  one  alive,  and  that 
wounded.  Led  to  believe  that  there  were  none  to  be  found 
alive,  he  returned  and  reported  to  plaintiff  the  names  of  the 
parties  who  had  the  meat. 

Counsel  asserts,  that,  to  sustain  the  allegation  of  negligence 
the  plaintiff  relied  upon  the  following  facts  as  testified  to  by 
witnesses  on  the  trial:  Firsty  That  defendant  Barnes  started  to 
drive  the  cattle  out  of  the  state  with  only  three  men  to  assist 
him,  after  having  received  warning  that  tiie  destruction  of  the 
cattle  was  threatened.    But  the  sheriff*  says  he  called  upon 
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the  plaintiff  to  go,  and  be  refused.  '  Can  he  now  be  heard  to 
say  that  the  sheriff  did  not  summon  force  enough?  He  was 
uuder  eqoial  obligation  with  any  other  citizen  to  obey  the  call 
of  the  officer,  and  interested  above  all  others.  He  was  unwil- 
ling to  risk  hifi  own  life,  and  now  wants  the  sheriff  to  pay  him 
because  he  did  not  compel  others  to  risk  theirs.  Second^  That 
Barnes  did  not  start  with  the  cattle  until  two  o'clock  p.  m.  of 
the  12th,  when  he  might  have  started  in  the  morning,  and  by 
doing  so  could  have  driven  them  out  of  the  state  that  same 
day,  and  thus  have  avoided  a  night  attack.  But  Barnes  says 
that  when  he  went  to  get  the  cattle  he  reached  Barrett's  at  ten 
o'clock  A.  M.  and  found  them  in  the  custody  of  a  constable, 
and  in  the  possession  of  armed  men  appointed  by  the  con- 
stable, who  refused  to  give  them  up  without  word  from  that 
officer;  that  he  was  compelled  to  ride  five  miles  to  get  him  to 
come  and  turn  over  the  cattle,  and  that  hence  he  did  not  get 
started  with  them  until  two  o'clock  p.m.  And  so  we  might 
go  on  through  the  remaining  five  facts  stated  by  counsel. 
Some,  as  the  sixth,  were  denied  by  Barnes,  and  for  otherd  he 
gave  his  reasons  for  his  conduct. 

We  do  not  mean  to  assert  that  the  &cts  were  as  Barnes  tes- 
tified them  to  have  been.  That  is  a  matter  to  be  settled  in 
the  trial  court,  and  as  to  that  matter  both  court  and  jury  must 
agree.  All  we  assert  is,  that  the  testimony  was  not  entirely 
one-sided— that  there  was  much  tending  to  show  that  the 
sheriff  used  reasonable  care,  or  at  least  that  the  plaintiff  was 
estopped  from  saying  that  he  did  not,  and  that  therefore  as  the 
trial  court  was  constrained  to  hold  that  the  verdict  ought  not 
to.  stand,  we  must  abide  by  its  decision.  It  must  be  borne  in 
mind  that  negligence  is  not  one  of  those  independent,  abso- 
lute fitcts,  like  the  signing  of  a  note,  to  which  the  testimony 
goes  directly  ^ro  and  con,  but  is  often  one  of  those  mixed  ques- 
tions upon  which  even  when  the  facts  are  entirely  undisputed 
minds  may  often  fairly  disagree.  That  which  seems  negli- 
gence to  one,  may  seem  reasonable  care  to  another.  Especially 
therefore  should  there  be  agreement  between  the  trial  court 
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and  jury  as  to  the  existence  of  negligence  before  an  officer  is 
molcted  in  heavy  damages  on  account  of  its  supposed  ex- 
istence in  the  discharge  of  his  official  duties. 

The  ruling  of  the  district  court  will  be  affirmed.   ^ 

All  the  Justices  concurring. 


BoUTHWSSTBBir  BlAQM  OoMPAHT  T.   BOBBBT  PbOK. 

1.  OoKTSAcr ;  Agreement  to  Poy  on  DeHvery  of  Ooodt;  Action;  Dffenu,  P.  con 
traded  with  a  stage  company  to  deliver  to  it  fifty  tons  of  hay,  the  firsi 
ten  tons  not  to  be  paid  for  until  all  delivered,  and  the  remainder  to  be 
paid  fat  as  delirered.  In  pursaanoe  of  said  contract,  alter  delivering! 
the  first  ten  tons,  P.  delivered  two  tons,  and  demanded  his  pay  therefcsr. 
and  the  company  refused  to  pay  for  them:  Held^  That  an  action  would 
lie  at  once  for  the  whole  twelve  tons  delivered,  and  that  the  company 
oonld  not  set  up  the  contract  in  defense  of  any  present  liability  for  the 
ten  tons,  or  as  the  foundation  of  a  claim  against  P.  for  damages  for  fil- 
ing to  deliver  the  remaining  thirty-eight  tons.  [  ITiAa- v.  JSiott,  18-496 ; 
Puiuxm  9.  PaJber,  21-99.] 

1 Breach  of  QmtraeL    Upon  on  a  contract  to  deliver  hay  at  so 

much  a  ton,  to  be  paid  for  as  delivered,  the  vendor  is  entitled  to  pay  for 
each  ton  as  soon  as.  it  is  delivered;  and  he  does  not,  by  failing  to  de- 
mand pay  until  several  tons  have  been  delivered,  waive  his  right  thereto 
as  to  each  ton  delivered,  or  to  treat  the  vendee's  then  refusal  to  pay  for 
any  ton,  as  a  breach  of  the  contract 

^Mrrorjram  Cherokee  District  Court 
Thb  opinion  of  the  court  contains  a  fiill  statement  of  the 
fiicts  and  proceedings.     Peck  had  judgment  at  the  January 
Term  1875,  and  the  Stage  Company  brings  the  case  here. 

McCbmas  ^  McKeighaUj  for  plaintiff  in  error* 
Uaiheny  ^  Bitter ^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  was  an  action  brought  by  defendant  in 
error  before  a  justice  of  the  peace  of  Cherokee  county,  to  re- 
cover for  twelve  tons  of  hay,  claimed  to  have  been  sold  to 


Digitized  by 


Google 


272  SUPREME  COURT  OF  KANSAS. 

Stage  Company  v.  Peck. 

plaintiff  in  error  at  the  price  of  $8  per  ton.  Peck  recovered 
judgment  for  $36^  from  which  jndgment  an  appeal  was  takea 
by  the  company  to  the  district  court  At  the  April  term  1874 
of  said  court,  the  case  was  tried  before  a  jury.  Peck  recov- 
ered a  verdict  for  $6,  which,  on  motion  of  the  stage  company 
was  set  aside.  At  the  October  term  1874,  the  case  again  was 
brought  on  for  trial.  Peck's  evidence  introduced;  objection 
to  company's  evidence  sustained;  leave  given  to  file  amended 
answer;  jury  discharged,  and  cause  continued.  The  company 
filed  an  amended  answer,  setting  oat  the  contract  under  which 
the  hay  was  delivered,  .claiming  a  performance,  and  alleging 
a  breach  on  the  part  of  Peck,  and  asking  judgment  for  dam* 
ages  sustained.  At  the  January  term  1875,  the  ease  was  again 
tried;  judgment  for  Peck  for  $88.6&;  motion  for  new  trial 
overruled. 

The  errors  mainly  complained  of  are  errors  in  giving  and  re- 
fusing instructions.  The  contract  was  in  writing,  and  there 
was  no  dispute  as  to  what  the  contract  was.  It  was  in  sub- 
stance a  contract  for  the  sale  and  delivery  by  Peck  to  the  com- 
pany of  fifty  tons  of  hay  at  |3  per  ton,  the  first  ten  tons  not  to 
be  paid  for  until  the  entire  fifty  tons  were  .delivered.  The  re- 
mainder of  the  hay  was  to  be  paid  for  as  delivered.  There 
was  no  dispute,  and  the  testimony  showed,  on  both  sides,  the 
following  facts:  That  on  the  27th  of  October  1878,  Peck  had 
delivered  about  fifteen  tons,  ten  tons  of  course  of  which  he  was 
not  to  be  paid  for  until  he  delivered  all  the  hay;  that  at  that 
date  he  was  paid  |9;  that  afterward,  and  up  to  the  15th  of 
November,  the  plaintiflf  delivered  between  three  and  four  ton  ^ 
for  which,  before  the  commencement  of  this  action,  he  received 
his  pay.  After  that  came  the  divergence  in  the  testimony,  the 
plaintiff  introducing  evidence  tending  to  show  that  when  the 
|9  was  paid  there  was  a  dispute  as  to  whether  two  tons  were 
good  and  merchantable,  as  stipulated  in  the  contract;  that  the 
plaintiff  did  not  accept  the  |9  as  payment  in  full  for  the  hay 
which  the  defendant  then  owed  for;  that  the  last  of  November 
the  plaintiff  demanded  pay  for  the  two  tons,  which  defendant 
refused  on  the  ground  that  said  two  tons  were  not  good,  and 
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plaintiff  had  accepted  said  |9  as  payment  in  fall;  that  the 
plaintiff  liien  refased  to  deliver  any  more^  and  that  the  two 
tons  were  good  and  merchantable  hay.  On  these  controverted 
points  the  company  introduced  evidence  tending  to  show  that 
the  two  tons  delivered  prior  to  October  27th  were  not  good 
hay,  and  that  the  plaintiff  was  told  not  to  put  it  in  the  bam; 
that  this  amount  was  by  the  assent  of  plaintiff  deducted,  and 
|9  accepted  in  fhll  for  which  pay  was  then  due;  that  subse- 
quent to  the  18th  of  November  the  plaintiff  was  requested  to 
go  on  and  deliver  more  hay,  who  at  first  said  he  could  not,  but 
promised  to  have  it  delivered,  and  that  a  few  days  afterward 
he  demanded  f  6  in  payment  of  the  two  tons  delivered  as  a  con- 
dition for  further  performance,  which  being  refased,  he  refbsed 
to  deliver  any  more  hay.  The  company  also  showed,  which 
was  not  contradicted,  that  when  Peck  made  his  final  refusal 
hay  had  advanced  from  |3  to  f  5  and  |6  per  ton. 

The  foregoing  statement  of  the  case  is  taken  from  the  brief 
of  plaintiff  in  error,  and  upon  this  statement  counsel  for  plain- 
tiff in  error  say: 

'*0n  such  a  state  of  &ctB  we  claim  that  the  instructions  of 
the  court  were  wrong,  not  merely  in  some  particular  parts,  but 
in  their  entire  scope  and  aim,  although  the  instructions  do  not 
point  out  what  would  excuse  Peck  from*  performing  his  con- 
tract; yet  in  view  of  the  general  features  of  the  case,  the  lead- 
ing idea  of  the  court  probably  was,  that  if  the  jury  found  that 
the  company  failed  to  pay  for  the  two  tons  of  hay,  such  failure 
excused  Peck  from  performing  his  contract,  and  authorized 
him  to  treat  the  contract  as  annulled  or  rescinded.'^ 

We  think  this  is  a  fair  statement  of  the  case,  and  that  if  the 
failure  of  the  company  to  pay  for  the  two  tons,  they  being 
good  and  merchantable  hay,  excused  Peck  from  delivering  any 
more  bay,  then  no  substantial  wrong  has  been  done  plaintiff  in 
error,  and  the  judgment  must  be  affirmed.  It  will  be  observed 
that,  outside  and  independent  of  the  contract,  under  the  testi- 
mony, Peck's  right  to  recover  would  be  unquestioned.  He 
had  delivered  twelve  tons  of  hay,  and  the  company  had  accepted 
and  appropriated  them  to  its  o^i^  use.    It  was  therefore  prima 
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fade  bound  to  pay  for  them.  It  had  .psud  at  the  same  time  $8 
a  ton  to  plaintiff  foi>  hay.  .  And  this  would  be  prima  facie  snf- 
ficient  evidence  of  value.  It  interposes  this  contract  as  a  de* 
fense  to  Peck's  claim,  and  as  a  basis  to  its  claim  for  damages. 
But  it  is  guilty  of  the  first  breach.  Can  it  say  that  that  con* 
tract  which  it  has  broken  is  still  in  force,  and  operative  to  de^ 
feat  plaintiff's  otherwise  just  claim?  Can  it  insist  upon  Peck's 
performance  of  the  contract  when  it  has  failed  to  perform?  Is 
it  any  more  binding  upon  Peck  than  upon  it?  It  is  generally 
true,  that  the  party  who  is  guilty  of  the  first  breach  of  a  con- 
tract can  neither  found  a  right  of  action  upon  such  contract, 
nor  make  it  the  basis  of  defense  to  an  otherwise  just  claim. 
And  we  think  this  case  furnishes  no  exception  to  the  general 
rule.  After  the  first  ten  tons  had  been  delivered,  the  hay  was 
to  be  paid  fbr  as  delivered.  Upon  the  delivery  of  each  ton 
Peck  was  entitled  to  his  pay  therefor,  and  if  the  company  then 
reftised  it  was  guilty  of  a  breach.  But  say  counsel.  Peck  de- 
livered hay  after  the  refusal  to  pay  for  the  two  tons,  and  there- 
fore waived  his  right  to  insist  upon  the  breach.  We  do  not  so 
understand  the  testimony,  or  the  contract.  We  do  not  under- 
stand that  there  was  any  refusal  to  pay  for  these  two  tons  until 
after  the  13th  of  November.  There  was  a  dispute  as  to  whether 
these  two  tons  were  good  and  merchantable  hay,  which,  accord* 
ing  to  Peck,  was  left  unsettled,  and  according  to  the  company 
was  settled  by  Peck's  conceding  that  they  were  not.  Accord- 
ing to  the  verdict  of  the  jury.  Peck's  statement  must  be  held 
to  be  the  correct  one.  There  was  therefore  no  distinct  refusal 
to  pay,  no  positive  breach,  until  after  Peck  had  delivered  all 
the  hay  which  he  did  deliver.  He  delivered  nothing  after  the 
company  reftised  to  pay.  And  we  do  not  understand  that  upon 
the  delivery  of  each  separate  ton  Peck  was  under  obJigaHons 
to  make  a  specific  demand  for  the  pay  for  that  ton,  or  on  failure 
to  do  so  waived  the  right  to  insist  upon  a  subsequent  refusal  to 
pay  as  a  breach  of  the  contract  His  right  to  pay  e^sted  at 
the  delivery  of  each  ton,  and  the  right  continued,  although  not 
insisted  upon,  until  several  tons  had  been  delivered.    We  think 
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therefore  the  first  breach  is  chargeable  to  the  company,  and 
thaf  there  was  no  waiver  of  the  right  to  insist  upon  that  breach. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Jamis  Wasmnoton  v.  B.  F.  Hobart. 

1.  AcnoK  OH  KoTS;  AUegaiicmof  OwnenhSp;  Pleading;  luue.  In  an  adtion 
on  a  proxniflsory  note  by  a  person  who  is  not  the  payee  thereoi^  where 
the  petition  says  nothing  about  any  indorsmentof  the  note,  bat  there 
is  an  allegation  in  the  petition  which  states  that  said  note  was  duly  trans- 
ferred to  the  plaintiff,  and  that  he  is  now  the  owner  and  holder  thereof, 
sncb  allegation  may  be  pnt  in  issue  by  a  pleading  not  verified  by  affi- 
davit   [i\xttie«.Tr«Z0<m,  26^80.] 

1 luue;  Vtwtrjfisd  Anawfr;  Burden  of  Proof.    And  in  such  a  ease, 

where  the  defendant  files  an  answer  not  verified  by  affidavit^  denying 
that  said  note  was  ever  transferred  to  the  plaintiff  or  to  any  one  else, 
denying  that  the  plaintiff  was  the  owner  or  holder  thereof  or  that  he 
had  any  right,  title  or  interest  therein,  and  alleging  that  the  payee  was 
still  the  owner  and  holder  thereof,  hdd,  that  it  devolved  upon  the  plain- 
tiff to  prove  that  the  note  had  been  transferred  to  him. 

8. Error;  Inslructum.    And  where  such  a  case  is  submitted  to  a 

jory,  and  no  evidence  is  introduced,  it  is  error  for  the  court  to  instmct 
tiie  jury  to  find  for  the  plaintiff. 


Brror  from  Sedgwick  JDistrict  CovrU 

HoBART,  as  plaintiff,  at  the  March  Term  1876,  recovered 
judgment  against  Jamed  Washington  and  TT.  J9.  Simpson^  for  the 
sum  of  $10,477.52,  and  costs.  Washingtm  ^  Simpson  bring  the 
case  here.  All  necessary  facts  and  proceedings  are  stated  in 
die  opinion  ci  the  court 
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Ikicker  ^  Msher^  and  EuggUs  ^  SUrry^  for  plaintifb  in  error. 
Adams  ^  Harris^  and  H.  G*  Webb^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  was  an  action  on  four  certain  promis- 
sory notes.  Each  of  the  notes  was  executed  by  the  defend- 
ants below,  "Washington  &  Simpson."  Two  of  the  notes 
were  made  payable  "to  the  order  of  A.  L.  Austin/'  and  the 
other  two  "to  the  order  of  John  Qetty."  The  plaintiflF  Ho- 
bart now  claims  to  be  the  owner  and  holder  of  said  four  notes. 
He  does  not  however  allege  in  his  petition  below  or  elsewhere 
that  the  notes  were  ever  indorsed  to  him,  or  to  any  one  else,  or 
that  they  were  ever  indorsed  at  all,  or  that  they  were  trans- 
ferred to  himself  or  to  any  one  else  by  indorsement;  and  the 
copies  which  he  gives  do  not  purport  to  have  ever  been  in- 
dorsed. He  alleges  that  each  of  the  notes  was  trans/erred  to 
him;  but  how  it  was  transferred,  he  does  not  state.  As  to  the 
first  note,  he  says  "that  before  said  note  became  due  it  was  for 
a  valuable  consideration  by  the  said  Austin  transferred  to  the 
said  plaintiff,  who  on  the  28th  of  August  1874  was  and  now  is 
the  lawful  owner  and  holder  thereof.''  He  alleges  the  trans- 
ference of  the  other  three  notes  in  substantially  the  above  form. 
The  defendants  in  their  answer  deny  that  said  notes  were  ever 
transferred,  or  that  the  plaintiff  was  ever  the  owner  or  holder 
thereof,  or  that  he  ever  had  any  right,  title  or  interest  therein, 
and  allege  affirmatively  that  tb  payees  of  said  notes  are  re* 
spectively  the  owners  and  holders  thereof.  These  allegations 
and  denials  in  the  answer  were  not  verified  by  the  affidavit  of 
any  person.  The  defendants  also  alleged  some  other  matter 
in  their  answer,  to  which  the  plaintiff  replied.  A  jury  was 
then  impanneled  to  try  the  cause.  Neither  party  introduced 
any  evidence.  The  court  then  instructed  the  jury  as  follows: 
"Gentlemen  of  the  jury,  you  are  instructed  that  upon  the 
pleadings  and  the  evidence  in  this  case  the  plaintiff  is  entitled 
to  recover  of  the  defendants  the  sum  of  $10,741.18.."  The 
jury  then  found  a  verdict  in  favor  of  the  plaintiff  for  that 
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amoant,  and  judgment  was  rendered  aocordingly.  The  judg- 
ment was  however  afterward  reduced  to  |10,477.52,  which 
w«B  the  aggregate  amount  of  the  notes  with  interest  The 
defendants  moved  for  a  new  trial,  which  motion  was  over- 
roled.  AH  said  rulings  were  duly  excepted  to  by  the  de- 
fendants, and  they  now  bring  the^  case  to  this  court  for 
review. 

We  think  the  court  below  erred  in  its  charge  to  the  juiy. 
Under  the  pleadings  it  devolved  upon  the  plaintiff  to  prove 
diat  he  was  the  owner  and  holder  of  said  notes,  and  as  he 
did  not  do  so  the  verdict  and  judgment  should  have  been  for 
the  defendants.  Ordinarily,  where  a  note  payable  to  order 
18  transferred,  it  is  so  transferred  by  a  written  indorsement 
placed  on  its  back.  And  ordinarily  when  such  a  note  is  sued 
on,  the  plaintiff  inserts  in  his  petition  an  allegation  of  the  execution 
of  guch  indorsement^  and  such  ^^aUegatian"  can  be  put  in  issue 
only  by  a  denial  thereof,  verified  by  affidavit.  (Gen.  Stat  650, 
§108.)  The  statute  provides  that  '^  in  all  actions,  allegations  of  the 
execution  of  written  instruments,  ancfi/ufor^eTWd/ite  iAcrcon,  *  *  * 
Bliall  be  taken  as  true  unless  the  denial  of  the  same  be  verified  by 
the  affidavit  of  the  party,  his  agent  or  attorney."  But  a  negoti- 
able promissory  note,  payable  to  order,  as  well  as  every  other 
kind  of  promissory  note,  may  be  transferred  in  this  state  with- 
out'any  indorsement,  or  without  any  written  instrument,  and 
by  delivery  merely,  and  so  as  to  authorize  the  transferee  to  sue 
in  his  own  name.  (Gen.  Stat.  635,  §26;  WilUams  v.  Norton^  3 
Ka«.  296;  McCrum  v.  Cwby,  11  Kas.  465,  470.)  Therefore,  in 
an  action  on  any  kind  of  promissory  note  by  a  person  who  is 
not  the  payee  thereof,  where  the  petition  says  nothing  about 
any  indorsement  thereof,  but  there  is  an  allegation  in  the  peti- 
tion stating  that  the  note  was  duly  transferred  to  the  plaintiff, 
and  that  he  is  now  the  owner  and  holder  thereof,  such  alle- 
gation may  be  put  in  issue  by  a  pleading  not  verified  by  affi- 
davit Now  in  the  present  case  there  is  no  "allegation"  of 
any  "indorsement"  of  either  of  the  notes  sued  on.  As  to  two 
of  them,  there  ia  uot  the  slightest  intimation  to  be  found  in 
any  portion  of  the  record  as  to  any  kind  of  an  indorsement. 
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As  to  the  other  two,  the  only  intinMLtion  of  any  kind  a^  to  my 
iodorsement  is  16  be  found  iiLthe  third  coant  of  jttie  petition, 
where  it  is  stated  that  theie  two  notes  were  protested,  and 
notice  of  their  dishonor  was  **^duly  given  to  tlbe  4ndorser8." 
Now  it  will  be  remembered  that  the  plaintiff  ioi  thiii  ca^e  was 
not  the  payee  of  any  oile  of  said  notes,  and  was  not  entitled 
to  recover  on  any  one  unless  it  was  legally  shown  that.be  was 
the  transferee  thereof.  We  do.  not  think  that  it  was  legally 
shown  that  he  was  the  transferee  of  any  one  of  said  notes,  yet 
he  was  allowed  to  recover  the  full  amount  of  every  oneof.thenL 
We  think  the  court  below  erred  in  this. 

'.  The  judgment  of  the  court  below  must  therefore  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


St.  Joseph  k  Denver  Citt  Railroad  Co.  v.  Jambs  B 

Dryden. 

1.  Demurrer  to  "EvipuvcB—When  Sustained.  Where  an  action  Is  brought 
by  a  raibx)ad  company  in  possession  of  the  right-of-way  through  k  tract 
of  land,  and  using  it  for  its  railroad  track  and  telegraph  line,  to  rei^train 
the  owner  of  said  land  from  interfering  with  its  possession  and  use  of 
the  right-of-way,  and  upon  the  trial  the  plaintiff  offers  no  testimony 
tending  to  show  that  the  defendant  ever  had  interfered,  or  threatened 
or  was  likely  to  interfere  therewith,  a  demurrer  to  the  evidence  Is  prop- 
erly sustained.    [Schemer  v.  Weaver,  20-296.} 

t.  Ikjunction — What  Facts  vnU  not  Sustain  Action.  Proof  that  the  defendant 
asserted  that  a  railroad  company  did  not  own  a  certain  right-pf-way, 
that  he  was  going  to  have  the  right-of-way  adjusted,  and  recover  dam- 
ages therefor,  is  not  sufficient  evidence  of  a  threat  or  danger  of  violent 
interference  to  sustain  an  action  6f  injunction  against  the  defeAdant^ 
IDryden  v.  R.  R.,  23--52T;  Henderson  ^JMarceO,  I-IS?.] 

8.  Dismissal  ov  AcnoN,  Witho%U  Pr^udioe — When  not  Allowed.  After  a  de- 
murrer to  evidence  has  been  sustained,  the  plaintiff  has  not  the  right 
to  dismiss  the  ac^on  without  prejudice  to  a  future  action.  [R,  R.  v.  Oouse, 
post, 671;  Schafer  v.Weaver,  20-2M;  5ta<« «.  JFltrfteci, 29-532.] 

4.  Trial;  Opening  Case,  and  Recewmg.New  Testimony.  After  the  testimony 

•  has  once  been  closed,  the  court  has  the  ponder  to  open  the  case  end  r^ 
ceive  further  testimony ;  but  neither  parfy  eaa  insist  upon  this  as  a  Isgsl 
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right.  It  is  A  matter  restiiig  in  the  sonnd  ^j^retion  of  the  court,  and  its 
mluig  will  not  he  reversed  unless  it  appears  from  the  record  that  such 
discretion  has  heen  ahused.  ISwartzd  «.  Dey,  8-244;  Oook  v,  DniversUy, 
14-648;  Meixett  v:Kiripatrici,  ^3^282.1 

Error  from  Doniphan  District  (hurt. 

Thb  opinion  of  the  court  coDtains  a  full  etat^ent  of  the 
facts  and  proceedings.  The  district  court,  «t  the  September 
Term  1878,  gaye  judgment  for  costs  in  fetvor  oi  Dryden^  and 
the  BaUroad  Company  brings  the  case  here  for  review. 

Doniphan  ^  Beedj  for  plaintiff. 

As  Perry y  and  Ftice  f  BeoiUtjf^  for  defendant 

The  opinion  of  the  court  was  delivered  bj 

Brswbb,  J. :  The  sabstantial  question  in  this  case  is,  whether 
the  district  court  abused  its  discretion  in  refusing  to  open  up  a 
case  and  permit  the  plaintiff  to  offer  further  testimony  after  it 
had  sustained  a  demurrer  to  the  evidence.  The  fisMits  are 
these:  Plaiptiff  in  error,  plaintiff  below,  brought  an  action  to 
restrain  defendant  from  cutting  down  telegraph  poles  or  inter- 
fering in  any  maimer  with  plaintiff  in  the  operation  of  its 
railroad  and  telegraph  line  on  a  strip  one  hundred  feet  in 
width  across  the  defendant's  land.  The  petition,  which  was 
Qsed  as  an  a£Bidavit  on  application  for  a  temporary  injunction, 
and  which  therefore  stated  the  £Ekcts  very  fully,  and  much  in 
detail,  alleged  the  organization  of  the  company,  that  the  land 
at  one  time  belonged  to  one  Howard,  and  that  while  so  owned 
by  him  he  conveyed  by  deed  the  right-of-way  to  plaintiff,  that 
thd  deed  was  never  recorded,  and  was  burned  up  in  a  fire  at 
St  Joseph,  the  subsequent  conveyance  by  Howard  to  Dryden, 
also  the  oonstruction  of  the  road  and  telegraph  line  over  this 
right-of-way,  also  facts  tending  to  show  a  knowledge  by  de- 
fendant of  plaintiff's  construction  of  the  road  over  his  land, 
and  an  acquiescence  therein,  and  an  estoppel  on  him,  and  also, 
farther,  that  he  had  cijit  down  some  telegraph  poles  on  said 
land,  and  was  threatening  to  cut  down  any  that  might  be  re- 
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placed  thereon,  etc.  To  this  an  answer  was  filed,  denying  all 
the  allegations  of  the  petition  except  the  existence  of  the  cor- 
poration plaintiff,  and  that  Howard  was  at  one  time  the  owner 
and  the  grantor  to  defendant  To  this  answer  an  aflSdavit 
was  attached  verifying  the  denial  of  the  execution  of  any  con- 
veyance of  the  right-of-way  by  Howard  to  plaintiff.  On  the 
trial  plaintiff  introduced  testimony  tending  to  show  the  execu- 
tion of  a  conveyance  of  the  right-of-way,  and  its  destruction 
by  fire,  also  tending  to  show  an  estoppel  on  defendant,  but 
nothing  showing  any  interference  or  threat  oi  interferenoe 
by  defendant  with  plaintiff's  possession  or  use  of  the  right- 
of-way,  and  then  rested.  .  It  is  true,  that  there  was  tes- 
timony that  Dryden  said  thatihe  plaintiff  had  no  right-of-way 
over  his  land,  that  he  was  going  to  have  the  right-of-way 
adjusted,  and  to  have  damages;  but  no  hint  of  violence/, 
,  ^  or  threat   of  violence.     A  demurrer  to  the  evi- 

to«nd«not.  (Jence  was  filed,  and  sustained.  The  plaintiff 
then  asked  leave  to  open  the  case,  and  introduce  testimony 
to  show  defendant's  interference  and  threats,  but  the  court  re* 
fused  permission.  It  then  moved  for  leave  to  dismiss  the  ac- 
tion without  prejudice,  but  the  court  overruled  the  motion  and 
rendered  judgment  in  favor  of  defendant  for  costs.  That  the 
court  properly  sustained  the  demurrer,  is  clear.  The  gist  of 
the  action  was  to  restrain  the  defendant  from  interfering  with 
plaintiff's  possession  and  use  of  the  right-of-way,  and  there 
was  no  testimony  to  show  that  he  ever  had  interfered,  or  ever 
threatened  or  was  likely  to  interfere.  Hence  the  plaintiff's 
cause  of  action  was  not  made  out.  There  was  a  total  £ulure 
of  evidence  on  one  mateiial  point,  and  the  demurrer  therefore 
s  Mouoiito      ^*®  properly  sustained.     The  motion  to  dismisB 

JShTOt******  without  prejudice   was    also    properly    overruled. 

^u^  (Laws  1872,  p.  329,  §  1.)  Where  a  demurrer  to  the 
evidence  is  sustained,  the  case  is  ready  for  judgment.  It  has 
been  finally  submitted  to  the  court,  and  the  plaintiff  has  no 
more  right  to  dismiss  then  than  he  has  after  a  verdict  is  re- 
turned. The  case  is  decided,  and  the  plaintiff  has  no  right  to 
avoid  that  decision  by  a  dismissal.  {Sehafer  v.  Weaver,  20  Kas. 
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294,  296;  Mason  v.  ByerSj  26  £a6.  464,  466.)  There  \%  there- 
fore but  the  single  question  stated  in  the  opening.  Did  the 
court  abase  its  discretion  in  refusing  to  open  the  case  and  per- 
ioiiiiifa««iM  Bait  further  testimony?    That  the  court  has  power, 

•iifiliy.  after  a  case  is  closed,  to  open  it  for  further  testi- 
mony, will  be  conceded;  but  it  is  a  matter  resting  in  its  sound 
discretion  whether  it  will  do  so.  Neither  party  has  a  legal 
right  to  have  it  done.  Before  then  this  court  will  reverse  the 
action  of  the  district  court  in  such  a  case,  it  must  appear  from 
the  record  that  there  was  an  abuse  of  that  discretion.  Swartzel 
V,  Dejf,  8  Kag.  244.  The  presumption  in  the  silence  of  the 
record  will  be  in  favor  of  the  ruling.  But  no  showing  of  any 
kind  whatever  was  made  on  the  application  for  leave  to  open 
the  case  and  offer  further  testimony.  We  know  not  why  this' 
further  and  needed  evidence  was  not  offered  before  the  plain- 
tiff rested.  Was  it  because  it  had  no  such  testimony  present? 
Was  it  merely  saving  a  point  for  error?  Did  it  consider  the 
'/estimony  imrnaterial,  and  purpose  simply  to  ask  a  decree 
quieting  its  title  to  the  right-of-way?  Had  any  interference, 
or  threat  of  interference  in  fact,  been  made,  or  had  the  plain- 
tiff simply  been  misinformed  when  it  filed  its  verified  peti- 
tion? Can  we  in  the  absence  of  any  showing  upon  these  and 
other  points  hold  that  the  court  abused  its  discretion  in  re- 
fusing to  open  the  case?  It  is  true,  in  the  motion  for  a  new 
trial  it  is  stated  that  the  plaintiff  was  misled  by  the  declara- 
tions of  defendant's  counsel,  and  also  by  the  ruling  of  the 
court  in  relation  to  the  issues.  The  only  evidence  in  support 
of  this  is  to  be  found  in  this  extract  from  the  bill  of  excep- 
tions, showing  what  took  place  immediately  prior  to  plaintiff's 
resting  its  case : 

"Plaintiff  then  offered  the  records  of  the  company  to  prove 
the  change  of  name  of  the  company,  and  that  defendant  was 
a  director,  and  had  managed  the  construction  of  the  road  over 
the  land  after  he  owned  it.  To  this  defendant  objected,  stating 
it  was  not  necessary,  as  they  had  not  denied  anything  under 
oath  bat  the  deed  of  Howard,  and  that  it  was  unnecessary  to 
prove  what  was  not  denied. '  Defendant  then  read  the  affidavit 
of  defendant  to  his  answer  to  show  what  was  denied.     The 
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court  then  refused  to  permit  plaintiff  to  read  from  the  records, 
8aying.it  was  unnecessary  to  prove  matters  that  were  not  de- 
nied, and  were  admitted.  To  this  the  plaintiff  at  the  time 
duly  excepted.    Plaintiff  then  rested/* 

It  cannot  be  denied  that  there  seems  to  be  some  foundation 
for  the  plaintiff's  claims,  that  it  was  misled  by  the  declarations 
of  counsel,  and  the  ruling  of  the  court  Indeed,  it  is  quite 
doubtful  in  our  minds  whether  the  case  is  not  one  calling  for 
our  interference.  And  yet,  after  a  careful  examination  we 
are  constrained  to  say  that  there  is  not  enough  to  overthrow 
the  presumption  in  favor  of  the  court's  ruling.  The  statement 
of  defendant's  counsel  is  not  an  admission  of  a  fact  or  facts,  or 
a  waiver  of  proof,  but  rather  an  expression  of  an  opinion  as  to 
the  construction  of  a  pleading.  The  terms  of  this  answer  were 
as  fully  known  to  one  counsel  as  another.  It  was  not  a  long, 
complicated  pleading,  but  as  short  and  simple  and  clear  as 
language  could  make  it,  a  general  denial  excepting  a  couple  of 
facts.  The  statement  of  counsel  was  not  in  reference  to  the 
matters  concerning  which  plaintiff  omitted  to  offer  testimony. 
And  especially  there  is  no  evidence  that  the  plaintiff  was  actu- 
ally misled  in  lliis  matter.  It  may  have  been  misled;  the  ciiv 
cun^tances  were  such  as  might  easily  have  nxisled.  But  then 
the  omission  may  have  been  intentional,  or  from  any  of  the 
reasons  heretofore  suggested.  Which  was  the  truth,  was  not 
shown.  We  can  only  infer;  and  it  is  a  fact  which  should  have 
been  positively  shown.  If  the  court  had  sustained  the  applica^ 
cation,  we  might  fairly  have  said  that  it  was  satisfied  from  all 
the  circumstances,  (those  countless  matters  which  can  never  be 
written  down  and  placed  upon  record,)  that  the  plaintiff  was 
misled.  As  it  overmled  the  application,  we  are  compelled  to 
think  that  it  was  likewise  satisfied  that  the  plaintiff  was  not 
misled.  More  than  this:  plaintiff  is  in  possession,  and  having 
the  use  of  the  right-of«way.  This  decision  is  no  adjudication, 
or  at  least  can  be  shown  from  the  whole  record  to  be  no  adju- 
dication against  its  right  to  the  possession  and  use.  If  Dryden 
wishes  to  recover  possession,  he  will  have  to  establish  his 
right  by  other  evidence  than  this  judgment     He  may  be 
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relieved  from  liability  for  any  prior  trespass,  bat  he  is  not 
thereby  given  license  for  future  wrong.     Taking  everything 
into  consideration  we^  though  with  grave  doubts,  shall  affirm 
the  judgment 
ElUtoman,  C.  J.,  concurring. 


Wbslet  MoLaughlin  v.  Thb  Statb  of  Kansas. 

L  Jttdgmkmt  on  Forfettbd  Recookizancb;  Death  of  PrmeipaL  Where  a 
jQdgnient  is  rendered  against  the  principal  and  surety  on  a  forfeited  re- 
oognisance  after  the  dei^th  of  the  principal,  the  judgment  may  be  vacated 
under  subdi vision  six  of  {568  of  the  code,  as  to  the  principal,  but  not  as 
to  the  surety. 

2.  Action  to  Vacatb  Juogmknt;  Sufficiency  of  Petition,  Where  a  surety  on 
a  forfeited  recognizance  commences  an  action  to  vacate  a  judgment  pre- 
viously rendered  against  him  on  such  recognisance,  and  states  in  his 
petition  no  ground  fbr  the  vacation  of  such  judgment  except  merely 
that  the  principal  recognizor  had  died  before  such  judgment  was  ren- 
dered, and  gives  no  reason  why  he  did  not  set  forth  such  death  as  a  de- 
fenee  to  the  original  action  on  the  recognizance,  Jiddf  that  such  petition 
dooB  not  state  fieusts  sufficient  to  constitute  a  cause  of  ac^on. 

JBrror  from  Clay  District  Court. 

Thb  opinion  of  the  court  contains  a  sufficient  statement  ot 
the  &cts.  The  district  court,  at  the  May  Term  1875,  sustained 
A  demurrer  to  the  petition  of  Wesley  McLaughlin  to  vacate  a 
judgment  previously  rendered  by  said  court;  and  from  duch 
decision  said  Wesley  MdMughUn  appeals,  and  brings  the  cuse 
here  on  error  for  review. 

MeCbtre  ^  ffitmphreyf  for  plaintiff  in  error. 
(X  M.  Anthony,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Valbntins,  J. :  This  is  an  action  brought  by  Wesley  Me- 
Langhlin,  and  Adelaide  H.  McLaughlin,  administratrix  of  the 
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estate  of  Johnson  B.  McLaughlin  deceased,  to  vacate  a  certam 
judgment  previously  rendered  against  said  Wesley  and  said 
Johnson  B.  on  a  forfeited  recognizance  previously  executed 
by  said  Johnson  B.  as  principal,  and  said  Wesley  McLaughlin 
and  one  William  A.  Eeith  as  sureties.     (For  additional  facts 
concerning  said  judgment  and  said  recognizance,  see  McLaugh'^ 
lin  V.  The  StaU,  10  Kas.  582.)    The  only  thing  set  forth  in  the 
plaintiff's  petition  as  a  foundation  for  their  cause  of  action,  or 
rather  as  a  ground  upon  which  they  asked  to  have  said  judg- 
ment vacated,  was,  that  prior  to  the  rendition  of  said  judgment 
said  Johnson  B.  McLaughlin  had  died.    Johnson  B.  died  Au- 
gust 80th  1872.     Said  judgment  was  rendered  November  19th 
1872.     Adelaide  H.  was  appointed  administratrix  March  81at 
1873;  and  this  suit  to  vacate  said  judgment  was  commenced 
May  26th  1874.     The  state  demurred  to  said  petition,  on  the 
ground  that  it  did  not  state  facts  sujOSicient  to  constitute  a  cause 
of  action,  and  the  court  below  sustained  the  demurrer  as  to 
Wesley,  but  overruled  the  same  as  to  Adelaide  H.,  adminis- 
tratrix.    Wesley  now  brings  the  case  to  this  court,  and  assigns 
for  error  the  ruling  of  the  court  below  on  said  demurrer.    We 
think  however  the  ruling  of  the  court  below  was  correct    It 
must  be  remembered  that  the  only  ground  assigned  for  the 
vacation  of  said  judgment  was  the  death  of  said  Johnson  B. 
McLaughlin.     There  is  no  claim  that  Wesley  McLaughlin  did 
not  know  of  said  death  at  the  time  it  occurred.     There  is  no 
claim  that  he  did  not  have  ample  evidence  to  prove  said  death 
at  the  time  said  judgment  was  rendered.     And  there  is  no 
claim  that  he  ever  exercised  the  slightest  diligence  to  avoid 
the  rendition  of  said  judgment     The  petition  below  is  wholly 
silent  upon  these  matters.     From  anything  that  appears  in  the 
record,  Wesley  McLaughlin  could  just  as  well  have  set  up  and 
proved  said  death  as  a  defense  to  the  action  on  the  recogni- 
zance as  he  can  now  set  it  up  and  prove  it  as  a  ground  for  va- 
cating said  judgment.    Wesley  McLaughlin  however  founds  his 
right  of  action  upon  a  certain  statute  which  reads  as  follows : 
<^  Section  568.  The  district  court  shall  have  power  to  vacate 
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or  modify  ite  own  jadgmentB  or  ordera,  at  or  after  the  term  at 
which  suchjudgnieixt  or  order  was  made;  *  *  *  Sixthj  For  the 
death  of  one  of  the  parties  before  the  judgment  in  the  action." 
(Gen.  Stat  742,  743.) 

Now  this  statute  evidently  applies  to  the  judgment  as  ren- 
dered against  Johnson  B.  McLaughlin,  for  as  to  that  judgment 
the  state  and  said  Johnson  B.  were  the  parties,  and  one  of 
fiuch  parties  was  dead  at  the  time  of  the  rendition  of  the 
judgment  But  does  the  statute  apply  to  the  judgment  as  ren- 
dered against  Wesley  McLaughlin?  We  hardly  think  it  does. 
Afi  to  that  judgment  both  of  the  parties— the  state,  and  said 
Wesley — were  still  in  existence  at  the  time  that  said  judgment 
was  rendered,  and  capable  of  suing  and  bein^  sued,  and  capa- 
ble of  having  judgment  rendered  for  and  against  them.  Li 
this  state  a  valid  judgment  may  be  rendered  against  any  one  or 
more  of  the  several  parties  to  a  recognizance.  In  this  state  all 
joint  contracts  are  also  several.  (Gen.  Stat  188,  §1.)  And  in 
all  cases  of  joint  obligations  or  joint  assumptions  suits  may  be 
brought  and  prosecuted  against  any  one  or  more  of  those  who 
are  liable.  (Gen.  Stat  188,  §4;  id.  page  687,  §89.)  Judg- 
ments may  be  rendered  against  any  one  or  more  of  those  who 
are  sued;  (Gen.  Stat  704,  §  896.)  And  the  property  of  any 
one  or  more  of  those  against  whom  judgments  are  rendered 
may  be  taken  in  execution  for  the  satisfaction  of  such 
judgments.  Hence  it  does  not^  follow,  that  because  a 
judgment  may  be  void  as  to  one  joint  contractor,  or  one 
joint  obligor,  or  one  joint  recognizor,  it  is  void  as  to  all. 
Nor  does  it  follow  that  because  a  judgment  may  be  vacated  as 
to  one  of  such  joint  contractors,  obligors,  or  recognizors,  it  may 
be  vacated  as  to  all.  The  judgment  in  all  such  cases  is  a  sev- 
eral judgment  as  between  the  plaintiff  and  each  of  Ijie  several 
defendants,  although  a  satis&ction  of  the  judgment  as  to  one 
of  the  defendants  would  be  a  satisfaction  as  to  all.  It  is 
claimed  that  the  death  of  the  principal  recognizor  at  any  time 
before  final  judgment  is  rendered,  is  a  good  defense  for  the 
Aorety  on  any  action  brought  against  him  on  the  recognizance. 
We  have  assumed  this  to  be  true,  although  we  do  not  now 
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wish  to  be  understood  as  deciding  the  question.  Section  149 
of  the  criminal  code,  ((Jen.  Stat.  843,)  is  an  argument  in  fevor 
of  its  correctness,  while  the  following  statutes  are  rather  the 
other  way:  Gea.  Stat  183,  §8;  id,  page  708,  §421;  id,  page 
844,  §  155.  The  case  of  Woolfolk  v.  The  State,  10  Ind.  582,  is 
also  in  favor  of  the  correctness  of  said  claim  of  the  plaintiff  in 
error,  Wesley  McLaughlin.  But  assilming  that  such  claim  is 
correct,  how  can  it  help  the  plaintiff  in  error  in  this  case? 
Where  a  defendant  has  a  good  defense  to  an  action  which  he 
could  easily  interpose  before  judgment,  if  he  should  choose  to 
do  so,  but  he  does  not  so  choose,  may  he  afterward  be  heard  to 
interpose  such  defense?  Or,  even  if  he  should  choose  to  inter- 
pose the  defense*  and  the  court  should  rule  against  him,  would 
his  proper  remedy  be  to  wait  over  a  year  and  a  half  and  thea 
commence  an  action  to  vacate  the  judgment?  The  judgment 
rendered  against  Johnson  B.  MeLaughlin  should  not  be  cou- 
aider ed  as  an  element  in  the  proceeding  to  vacate  the  judg- 
ment against  Wesley  McLaughlin  at  all.  This  case-,  so  far  as 
it  applies  to  Wesley  McLaughlin,  should  be  considered  as 
though  Wesley  McLaughlin  had  been  the  sole  defendant  ia 
the  action  on  the  recognizance;  that  Johnson  B.  McLaughlin 
had  died  before  judgment  was  rendered  against  Wesley;  that 
Wesley  knew  of  such  death  in  time  to  "have  interposed  the 
same  in  his  own  defense,  if  he  had  chosen*  to  do  so,  but 
that  he  did  not  choose  to  do  so,  and  allowed  judgment  to  be 
rendered-  against  him.  Now  upon  this  state  of  &cts,  will  an 
action  lie  in  his  favor  to  vacate  said  judgment?  We  hardly 
think  it  will.  The  rule  is,  that  if  a  defendant  has  a  defense  to 
an  action,  and  knows  it,  he  must  set  it  up  in  that  action,  or  he 
loses  it;  and  about  the  only  exceptions  to  this  rule  are  where 
he  has  been  prevented  from  setting  it  up  by  the  fraud  of  the 
other  party,  or  by  some  unavoidable  casually  or  misfortune. 
None  of  these  exceptions  intervened  in  this  case. 

The  judgment  and  order  of  the  court  below  will  be^affirmedL 

All  the  Justices  concurring. 
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J.  O.  Mbrritt  t.  William  Willums. 

1  Pabtiqebibip;  NoIiIob  0/  XHiiokoUm.  Only  those  who  are  in  the  habU  of 
deding  with  co-partneis  ue  entitled  to  actu|J  nptioe  of  their  disaolution. 

1 A  tingle  eath  tale  of  cattle  to  a  partnership  Arm  dealing  in  cattle 

does  not  make  the  vend<»r  saqh  a  dealer  ae  entitles  him  to  actual  .'notice 
of  the  dissolation  of  the  partnership,  or  through  lack  of  such  notice  to 
hold  both  x>artners  on  a  sale  made  two  years  thereafter,  and  eighteen 
months  aflet  the  dissolution  of  the  firm,  where  the  actual  dealings  ar(' 
had  with  only  one  of  the  former  partnexg. 


JBfrror  from  AUen  District  Court. 

Agtiok  by  WiUiams  against  ^^Merriit  &  Spragae,''  aa  partners, 
to  recover  the  purchase  price  of  a  lot  of  cattle  sold  by  him. 
Sprague  made  default  Merritt  answered  for  himself,  denying 
under  oath,  that  any  partnership  escisted  between  himself  and 
Sprague,  and  denied  any  purchase  by  himself,  or  by  himself 
and  Sprague,  or  any  indebtedness  on  his^  part  for  the  cattle 
sold  by  Williams.  Trial  at  the  April  Term  1875.  It  was 
shown  by  the  evidence  that  Merritt  and  Sprague  had  been 
partners  in  1872;  that  in  that  year  Williams  had  sold  them  one 
lot  of  cattle;  that  they  dissolved  their  partnership  in  the 
spring  of  1878;  that  the  sale  upon  which  the  present  action 
was  grounded  was' made  in  September  1874y'and  that  the 
parties  present  and  acting  in  the  making  of  said  sale  and 
pnrchase  were  Williams  and  Sprague.  WUIiams  claimed  that 
Sprague  made  the  purchase  for  the  copartnership  of  ^^ Merritt 
i  Sprague."  The  court  gave  among  others  the  following  in- 
Btmction: 

"If  the  jury  believe  from  the  evidence  that  the  defendants 
daring  the  years  1872  and  1873  were  partners  in  the  bi^^iness 
of  buying  and  selling  cattle,  and  that  during  that  time  the 
plaintiff  and  defendants  had  business  transactions  together 
with  reference  to  said  business,  and  afterward  said  partnership 
was  dissolved,  and  that  afterward  plaintiff  sold  to  one  of  said 
defendants  the  lot  of  cattle  sold  on  or  about  the  lOth  of  Sep- 
tember 1874,  and  ttxe  price  of  which  is  the  subject  of  this  action ; 
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and  if  the  jury  farther  believe  that  the  plaintiff's  residence  is 
comparatively  remote  from  the  defendants',  and  plaintiff  had 
no  actual  notice  of  the  dissolution  of  the  partnership,  tiiey  will 
find  for  the  plaintiff." 

Verdict  and  judgment  for  plaintiff  against  both  defendants^ 
and  Merritt  appeals,  and  brings  the  case  here  for  review. 

W.  A.  Johnson^  and  ff.  H.  Pulver^  for  plaintiff  in  error,  con- 
tended, first,  that  the  testimony  showed  only  one  transaction 
between  Merritt  &  Sprague  and  Williams,  and  that  a  cash 
transaction,  and  that  therefore  Williams  was  not  entitled  to 
notice  of  dissolution.  Second,  that  if  the  sale,  (as  stated  in  the 
instructions,)  was  to  ^^one  of  the  defendants,"  the  plaintiff  had 
no  need  of  notice  of  the  dissolution  of  the  partnership,  for  it 
would  not  affect  this  transaction,  the  credit  not  being  g^ven  to 
the  partnership,  but  to  an  individual. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  On  the  10th  of  September  1874,  Williams  sold 
forty-eight  head  of  steers.  He  claims  that  he  sold  them  to  the 
firm  of  Sprague  A  Merritt  Merritt  denies  that  there  was  such 
a  finn,  or  that  he  was  a  partner  of  Sprague,  and  alleges  that 
the  sale  was  made  to  Sprague,  who  alone  was  responsible 
therefor.  The  question  therefore  in  the  case  was,  whether 
Merritt  was  a  partner  of  Sprague's,  or  had  ao  acted  as  to  justify 
Williams  in  holding  him  as  a  partner,  or  had  joined  with 
Sprague  in  making  the  purchase.  No  question  is  made  in  this 
court  upon  the  admission  or  rejection  of  testimony,  but  error 
is  claimed  on  the  instructions.  We  shall  notice  but  a  single 
matter,  as  in  that  we  think  there  was  error.  Both  Sprague 
and  Merritt  testified  that  no  partnership  existed  at  the  time  of 
the  purchase;  that  while  they  had  at  one  time  been  partners 
in  the  cattle  business,  such  partnership  had  been  dissolved 
some  eighteen  months  or  more  prior  thereto.  Williams  lived 
about  thirty-five  miles  from  lola,  in  or  near  which  both  Sprague 
and  Merritt  resided.  Some  two  or  two-and-a-half  years  prior 
to  this  sale,  and  while  the  firm  of  <^  Sprague  A  Merritt'^  existed^ 
Williams  sold  them  a  lot  of  cattle.     This  single  sale  was  the 
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only  transaclion  between  the  parties  prior  to  this  controversy. 
It  does  not  appear  whether  it  was  made  for  cash,  or  apon 
credit  Of  course  it  cannot  be  presumed  to  have  been  made 
upon  credit;  and  whoever  would  found  a  right  upon  the  daim 
that  it  was  so  made,  must  prove  it.  Williams  testified  that  if 
the  firm  of  Sprague  &  Merritt  had  been  dissolved,  he  had  no 
notice  of  the  dissolution,  and  supposed  they  were  still  partners. 
Was  he  entitled  to  actual  notice?  and  could  he,  for  lack  of  it, 
hold  both  Sprague  and  Merritt,  although  the  partnership  had 
m  fiict  been  dissolved,  and  the  dealings  were  had  solely  with 
Sprague?  We  think  not.  The  language  of  the  books  is,  that 
those  who  have  been  in  the  habit  of  dealing  with  a  firm  are 
entitled  to  actual  notipe:  Colly er  on  Part,  §688;  Story  on 
Part,  §161.  Can  a  man  who  has  simply  made  one  sale  to  it, 
be  considered  in  the  habit  of  dealing  with  a  firm  ?  Does  one 
who  sells  only  for  cash  extend  any  credit  to  a  firm  because  of 
its  individual  partners?  Will  a  single  transaction  with  a  firm 
cany  with  it  through  all  time  the  right  to  notice  of  a  dissolu* 
tion?  and  must  a  firm  run  back  through  all  the  years  of  its 
existence,  and  give  actual  notice  to  every  individual  who  has 
ever  had  a  single  dealing  with  it  ?  It  may  be  that  the  number, 
and  character,  and  time  of  the  dealings,  which  will  entitle  a 
party  to  actual  notice  of  a  firm's  dissolution,  are  not  exactly 
specified,  and  that  often  it  is  a  question  for  the  jury  whether 
Buch  notice  was  requisite  to  release  a  retiring  partner.  But  we 
think  no  authority  can  be  found  to  sustain  the  necessity  of 
notice  in  a  case  like  the  present  When  a  known  partner  re- 
tires, why  should  different  notice  be  given  to  a  dealer  with  the 
firm  than  that  which  is  given  to  the  public  generally?  Any 
person  may  know  that  he  was  a  member,  and  any  one  not  act- 
ually informed  may  be  misled  into  trusting  the  firm  on  the 
supposition  that  he  is  still  a  member.  Why  any  distinction? 
Because  he  who  has  established  a  course  <tf  dealing  with  a  firm 
may  be  supposed  to  have  made  prior  inquiries  as  to  the  mem- 
bers of  the  firm,  and  their  respective  business  character  and 
standing,  and  gives  his  credit  upon  the  faith  of  sux^h  inquiries 
and  the  consequent  information.     It  is  fair  that  that  course  of 
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dealing  Bhould  be  continued  upon  the  same  basis  of  trnst  and 
confidence  as  that  upon  which  it  was  commenced,  and  that  h% 
should  be  informed  if  any  change  is  made  which  affects  th« 
conditions  of  that  credit.  But  when  no  credit  has  ever  been 
extended,  and  no  occasion  to  make  any  inquiries,  the  reason 
for  the  rule  ceases.  Cessante  ratione  legis  eessat  ipsa  lex.  Hence, 
if  a  dormant  partner  retires,  no  notice  is  necessary,  because  no 
credit  was  ever  given  to  the  firm  on  account  of  his  supposed 
membership  in  it  So  also,  as  is  said  in  Clapp  v,  Sogers j  12 
ISr.  Y.  283,  "it  follows  that  a  purchase  strictly  for  cash  would 
not  constitute  a  dealing  within  the  rule,  for  a  person  selling 
under  such  circumstances  would  have  no  occasion  to  inquire 
who  the  partners  were,  or  as  to  their  responsibility."  2  Bell's 
Com.  540 ;  Vemcn  v.  Manhattan  Co.,  22  Wend,  188.  In  Wardwea 
V.  JSaighif  2  Barb.  549,  the  court  declares  that,  ^^The  prin- 
ciple is,  that  credit  already  raised  on  the  faith  of  the  partner- 
ship is  presumed  to  be  continued  on  the  same  footing  unless 
special  notice  of  a  change  is  given."  For  these  reasons,  and 
upon  these  authorities,  we  think  the  jury  should  have  been  in- 
structed that  this  single  prior  sale  did  not  give  Williams  a  right 
to  actual  notice  of  the  dissolution,  or  to  hold  both  partners 
because  of  a  want  of  such  notice;  and  that  any  instruction 
implying  the  contrary  was  wrong.  For  this  error  in  giving 
instructions,  judgment  will  be  reversed  and  the  ca&e  remanded 
for  a  new  trial. 

We  of  course  express  no  opinion  as  to  whether  the  firm  had 
in  fact  been  dissolved,  or  whether  Merritt  actually  joined 
in  the  purchase*  We  may  also  remark,  that  acts  and  conduct 
which  induce  a  belief  in  the  mind  of  a  party  dealing  with 
certain  persons  of  the  existence  of  a  partnership  between 
them,  must,  to  support  a  finding  of  a  partnership,  be  such  aa 
would  induce  the  belief  in  the  minds  of  men  of  ordinary 
judgment  and  prudence. 

All  the  Justices  concurring. 


Digitized  by 


Google 


JULY  TERM,  1876,  291 

Morrill  ▼.  DougUus. 


E.  K  MoBBUj.  et  oL  v.  J.  C.  DoueLASs. 

1.  Taz-Dbed;  Tax  Saks^  When  lUegal.  Under  the  law  of  1862  the  county 
ooald  not,  while  holding  a  legal  certificate  iesued  to  it  upon  a  valid  tax 
Bale,  become  again  the  purchaser  of  the  fiame  tract  at  a  sale  for  taxes 
levied  subsequent  to  the  first  purchase;  andadeed,prima/a<?ie  valid, 
would  be  invalidated  by  proof  that  it  was  based  upon  such  second  pur- 
chase by  the  county.    [Ewing  v.  Baldwin^  24-88.] 

1 Void  Sale — Second  Sale.    If  such  prior  sale  and  certificate  were 

for  any  reason  void,  the  mere  &ct  that  a  form  of  sale  had  been  gone 
throQgh  with,  and  a  formal  certificate  issued,  would  not  prevent  the 
county  from  subsequently  acquiring  and  transferring  a  valid  sale-certifi- 
cate for  the  taxes  of  a  succeeding  year.  IMiUbank  v,  Ostertaffj  2^-^76; 
BaUway  v.  Cheaney,  80-202;  Bdz  v.  Bird,  31-142.] 

8. SaUefoT  Taxes  of  I860.  Under  the  law  of  1860  a  sale  made  Jan- 
nary  Ist  1862,  for  the  taxes  of  1860,  was  prima  fade  valid.  IMorriU  v. 
Douffian,  14-311;  PaUeraon  9.  Canvih,  13-494;  Harrie  v.  Ourran,  82-584.] 

Mrcr  from  Jackson  District  Court. 

Action  by  E.  N.- Morrill  and  W.  W.  Guthrie  to  quiet  their 
title  to  the  southeast  quarter  of  sec.  24,  township  6,  range  14, 
containing  160  acres  of  land  in  Jackson  county.  An  action 
between  the  same  parties,  concerning  other  lands  in  the  same 
county,  is  reported  in  14  Kas.  298.  The  pleadings  and  pro- 
ceedings in  this  action  are  almost  identical  with  the  pleadings 
and  proceedings  in  that;  (see  14  Kas.,  pp.  295  to  297.)  Trial 
at  the  April  Term  1874.  Plaintiffs  showed  a  regular  title 
from  the  government  patent  down  to  themselves,  and  that  the 
land  was  vacant  Plaintiffs  then  produced  the  records  of  three 
tax-deeds  covering  said  land,  all  issued  to  defendant  Douglass 
as  assignee  of  Jackson  county,  which  deeds  plaintiffs  asked 
might  be  adjudged  an,d  decreed  to  be  null  and  void  as  clouds 
upon  their  title,  to-wit:  one  tax-deed  dated  8th  Sept.  1868,  re- 
citing a  sale  made  1st  January  1862,  for  taxes  of  1860;  an- 
other tax-deed  dated  8th  Sept.  1868,  reciting  a  sale  made  8d 
May  1865,  for  taxes  of  1864;  and  a  tax-deed  dated  30th  Janu- 
ary 1872,  reciting  a  sale  made  7th  May  1863,  for  the  taxes  of 
1862.    The  plaintifffi  also  called  the  county  clerk,  who  pro- 
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duced  the  records  of  his  office  showing  that  the  lands  in  con- 
troversy were  assessed  for  taxation  in  1860^  and  in  every  year 
since;  that  on  the  let  of  January  1862  said  lands  were  sold  to 
the  county  for  the  taxes  of  1860,  and  that  the  county  owned 
and  held  the  sale-certificate  issued  on  such  sale  until  the  11th 
of  May  1868,  when  it  was  assigned  to  defendant  Douglass. 
The  district  court  held  and  decided  that  the  two  deeds  fiirst 
described  were  void  on  their  face;  but  said  tax-deed  dated 
80th  January  1872  was  held  to  be  valid,  and  to  vest  in  defend- 
ant Douglass  the  paramount  title  to  said  lands.  Decree  ac- 
cordingly, and  for  defendant  for  costs,  and  plaintifi  bring  the 
case  here  for  review. 

W.  W.  Guthrie^  and  John  S.  EopJdnSj  for  plaintiffs. 
John  C.  Douglass,  defendant,  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Bbewer,  J.:  This  is  a  tax-title  case  involving  the  same 
questions  as  those  presented  in  the  case  between  the  same 
parties  heretofore  decided  by  this  court.  (Morrill  v.  Douglass^ 
14  Kas.  293.)  A  motion  for  reargument  was  presented  in  that 
case,  and  heard  at  the  same  time  with  this.  That  motion  has 
been  overruled,  and  it  is  unnecessary  to  say  more  than  that 
the  reargument  has  not  succeeded  in  altering  our  views  as 
then  expressed."^  It  was  a  singular  omission  that  the  learned 
counsel,  never,  in  his  brief,  nor  in  his  elaborate  and  extended 
argument,  once  alluded  to  that  peculiar  section  of  our  statute 
by  which  the  legislature  has  announced  its  will  concerning  tax 
titles.  That  section  was  first  enacted  in  1862,  and  as  amended 
in  1868  now  reads: 

"No  irregularity  in  the  assessment-roll,  nor  omission  from 
the  same,  nor  mere  irreffularities  of  any  kind  in  any  of  the 
proceedings,  shall  invalidate  any  such  proceeding,  or  the  title 
conveyed  by  the  tax-deed;  nor  shall  any  failure  of  any  officer 
or  officers  to  perform  the  duties  assigned  him  or  them,  upon 
the  day  specified,  work  an  invalidation  of  any  such  proceeds 
ings,  or  of  said  deed.*'  Gen.  Stat.j  p.  1057,  §118, 

(•No  opnriov  iru  filed  on  the  oTerruUng  of  the  motion  fo»  rehearing.    Th»  one  m  oitgl^ 

nally  decided  in  this  oourt,  la  reported  In  14  Kas.  293.— Reporter.] 
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This  disposes  of  a  vast  multitude  of  questions  which  the 
iDgeuuity  of  counsel,  here  and  elsewhere,  have  raised  con. 
ceming  tax  titles.  A  mere  irregularity  counts  for  nothing  at 
against  a  tax-deed  in  Kansas. 

One  question  is  presented  this  case  which  did  not  exist  in 
that  (Morrill  v.  Douglass,  14  Kas.  298,)  and  requires  separate 
notice.  The  tax-deed  held  good  was  upon  a  sale  in  1868  for 
the  taxes  of  1862.  At  the  time  of  this  sale  the  county  held  a 
certificate  on  a  sale  made  January  Ist  1862,  for  the  taxes  of 
1860;  and  the  law  then  in  force  (Comp.  Laws,  p.  868,  §  48,) 
provided,  that  ''no  lands  or  town  lots,  so  bid  off  for  the 
county,  shall  be  sold  for  any  taxes  levied  subsequent  to  such 
bid,  until  it  shall  have  been  redeemed,  or  shall  be  sold  by  the 
county,  or  the  tax  certificate  issued  to  the  county  shall  have 
"been  assigned/'  To  obviate  this,  counsel  reply,  that  the  stat- 
ute attempting  to  authorize  a  sale  on  January  Ist  1862  for  the 
taxes  of  1860  was  unconstitutional  and  void,  and  therefore  that 
the  sale  and  certificate  were  equally  invalid.  The  act  to  which 
he  refers  is  ch.  84  of  the  laws  of  1861,  and  the  objection  to  it 
is,  that  though  plainly  a  general  law  it  is  not  made  of  uniform 
operation  throughout  the  state,  but  is  specifically  limited  to 
certain  portions  and  counties.  Darling  v.  Rodgers,  7  Kas.  592. 
We  concede  the  claim,  that  if  the  sale  and  certificate  were 
void  in  the  hands  of  the  county,  there  was  no  restriction  on 
its  purchasing  in  1863;  and  that  if  the  sale  was  made  at  a 
time  not  authorized  by  law,  the  sale,  and  certificate  reciting 
inch  a  sale,  were  both  void.  But  whether  the  statute  cited 
be  unconstitutional  or  not,  we  do  not  decide,  for  under  a  pe- 
culiar section  of  the  law  of  1860  we  have  already  decided  that 
a  sale  might  under  some  circumstances  be  made  upon  a  day 
other  than  the  regular  sale-days,  and  that  therefore  a  deed 
reciting  such  a  sale  was  prirrui  fa/ne  valid.  Patterson  v.  Carruth, 
13  E!as.  494.  Of  course,  the  certificate  would  be  equally  prima 
facie  valid.  There  is  nothing  in  the  record  to  overthrow  this 
frima  fade  evidence,  and  therefore  the  judgment  will  have  to 
be  reversed,  and  the  case  remanded  for  a  new  trial,  because 
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the  sale^.in  186S,.whiI^  the  county  held  under  its  purchase 
made  January  1, 1862,  was  void. 

We  understand  the  same  question  exists  in  the  succeeding 
case  of  Guthrie  v.  Douglass,  and  the  same  judgment  will  be 
entered  in  that  case. 

Kingman,  O.  J.,  concurring. 


J.  W.  McCartney  v.  Mart  J.  Wilbok. 

1.  Chattbl  Mortqagb,  Oivm  by  Penon  LegaUy  in  Otulody  of  an  Cffieer^  to  8o- 
cure  hit  Discharge,  is  Void,  Mrs.  W.  was  a  prosecuting  witness  in  a  certain 
criminal  proceeding,  and  was  adjudged  by  the  court  to  pay  the  costs 
of  the  prosecution  and  stand  committed  to  the  county  jail  until  the 
same  were  paid.  Afterward,  and  while  in  the  custody  of  an  officer  who 
had  full  authority  to  commit  her  to  jail,  as  ordered  by  the  court,  she 
gave  to  such  officer  a  note  and  a  chattel  mortgage  for  the.  amount  of  said 
costs,  and  in  consideration  therefor  the  officer  released  her.  The  mort- 
gage was  given  to  the  officer  and  to  the  state  jointly^  to  secure  said  note, 
and  was  given  for  no  other  consideration  than  said  release.  The  offi- 
.cer  did  not  agree  to  pay  said  costs,  ezcepi  pT'Ssibly  by  implication  he 

agreed  to  pay  them  as  he  collected  the  same  from  W.  on  said  note,  or  as 
he  made  the  same  from  the  sale  of  said  mortgaged  property;  and  said 
costs  have  never  been  paid:  HM,  That  W.  was  not  released  from  paying 
said  costs,  nor  legally  released  from  said  imprisonment;  that  said  mort- 
gage was  without  sufficient  consideration,  and  is  therefore  void. 

2.  Beplevin  wiU  Lie^  to  Recover  Goods  held  by  an  Officer  under  a  Void 

Mortgage.  The  mortgage  contained  a  stipulation  that  the  mortgagor 
should  retain  the  mortgaged  property  in  her  possession  until  default, 
unless  the  property  should  depreciate  in  value,  etc.  Afterward  the  offi* 
cer  took  said  property  into  his  possession  because  of  a  supposed  depre- 
ciation in  value,  and  the  mortgagor  then  replevied  the  same  from  the 
officer:  Held,  That  the  mortgagor  is  not  estopped  from  claiming  that 
said  mortgage  is  void,  and  she  may  maintain  said  action  of  replevin  for 
the  recovery  of  the  property  upon  the  ground  that  said  mortgage  is  void* 

JSrror  from  Sedgwick  District  Court 
Replevin,  brought  by  Mrs.  Wilson^  to  recover  possession  of 
a  span  of  horses,  alleged  to  have  been  wrongfully  taken  and 
wrongfully  detained  by  McCartney,     All  necessary  facts  are 
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Stated  in  the  opinion  of  the  court  Trial  at  the  March  Term 
1875  of  the  district  court.  Jadgmeni  for  plaintiff,  and  31e-^ 
Gzr/Ti^  brings  the  case  here  on  error. 

Adams  ^  MigUsh^  for  plaintiff  in  error. 
Kirkpatriek  ^  Harris^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  of  replevin  brought  by 
Mary  J.  Wilson  against  J.  W.  McCartney.  The  property  in 
controversy  belonged  to  Mrs.  Wilson,  but  McCartney  claimed 
to  be  entitled  to  the  possession  thereof  by  virtue  of  a  certain 
chattel  mortgage  executed  by  Mrs.  Wilson  to  himself  to  secure 
the  payment  of  a  certain  promissory  note.  The  mortgage 
stipulated  among  other  things,  that  the  property  should  re- 
main in  the  possession  of  Mrs.  Wilson  until  default  should  be 
made  in  the  payment  of  said  note,  unless  Mrs.  Wilson  should 
sell  or  offer  to  sell  the  same,  or  remove  or  offer  to  remove  the 
same  from  Butler  county,  or  unless  the  same  should  depre- 
ciate in  value,  or  unless  the  security  should  in  some  other 
manner  become  impaired,  in  which  case  McCartney  was 
authorized  to  take  the  property  into  his  possession  and  sell  the 
same  for  the  purpose  of  paying  said  note.  Afterward  McCart- 
ney did  take  the  property  into  his  possession.  The  record 
states  such  taking,  and  the  grounds  therefor,  as  follows:  ^^Ht 
izmniUti^  property  therein  described  inadequate  security  by 
reason  of  the  great  depreciation  in  value,  and  therefore  he  took 
possession  of  the  same  in  order  to  advertise  and  sell  the  same 
and  apply  the  proceeds  in  payment  of  said  note,  and  before 
fte  sale  thereof  this  suit  was  brought  in  replevin  by  the  plain- 
tiff to  recover  possession  of  said  property."  Kow,  there  is 
nothing  in  the  record  which  shows  that  said  property  had  in 
&ct  depreciated  in  value,  or  that  anything  else  had  in  fact 
transpired  to  give  to  McCartney  the  right  to  the  possession  of 
the  property;  and  for  this  reason  alone  the  judgment  of  the 
court  below,  which  gave  the  property  to  the  plaintifi*,  should 
be  affirmed.    But  the  plaintiff  seems  to  have  prosecuted  her 
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action  in  the  court  below  solely  upon  the  ground  that  the 
said  mortgage  was  void.  We  shall  therefore  examine  the 
case  from  that  standpoints 

It  seems  that  some  time  prior  to  the  execution  of  said  note 
and  mortgage,  the  plaintiff  was  the  prosecuting  witness  in  a 
certain  criminal  proceeding,  in  which  proceeding  she  was  ad- 
judged to  pay  the  costs,  and  to  stand  committed  to  the  county 
jail  until  the  same  were  paid.  The  defendant  was  the  officer 
who  had  her  in  charge,  and  instead  of  executing  the  judgment 
of  the  court,  as  he  should  have  done,  he  took  said  note  and 
mortgage,  and  in  consideration  thereof  released  his  prisoner. 
The  note  was  executed  by  Mrs.  Wilson  to  herself,  indorsed  in 
blank,  and  delivered  to  McCartney.  The  mortgage  was  ex- 
ecuted by  Mrs.  Wilson  to  the  state  of  Kansas  and  to  the  de- 
fendant McCartney  jointly,  and  delivered  to  McCartney.  Now 
we  think  that  such  a  mortgage  is  void.  There  is  certainly  no 
statute  that  authorizes  the  execution  of  such  a  mortgage. 
Mrs.  Wilson  might  have  given  a  bond  under  §  18  of  the  act 
regulating  procedure  before  justices  of  the  peace  in  misde- 
meanors; (Gen.  Stat.  881,  882,  §  18.)  But  there  is  certainly  no 
statute  authorizing  such  a  transaction  as  the  one  which  brought 
this  mortgage  into  existence.  Said  mortgage  was  void  because 
there  was  no  sufficient  legal  consideration  therefor.  Mrs.  Wil- 
son was  never  released,  or  attempted  to  be  released,  from  pay- 
ing said  costs.  She  was  never  legally  released  from  her 
liability  to  suffer  said  imprisonment  in  the  county  jail,  to  which 
she  was  adjudged.  She  might  legally  have  been  arrested  and 
committed  to  the  county  jail  the  very  next  minute  after  she 
executed  said  note  and  mortgage,  and  after  she  was  released 
by  McCartney.  McCartney  never  paid  said  costs,  or  offered 
to  pay  them,  and  they  never  have  been  paid.  The  record  in 
&ct  does  not  show  that  he  ever  even  agreed  to  pay  them,  and 
we  suppose  he  never  did  agree  to  pay  them  except  possibly  by 
implication  he  agreed  to  pay  them  as  he  collected  the  same 
from  Mrs.  Wilson  on  the  note,  or  as.  he  made  the  amount  from* 
the  sale  of  said  mortgaged  property.  It  will  therefore  be  no* 
ticed  that  this  case  differs  widelv  from  the  case  of  Converse  v. 
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Saffordy  recently  decided  by  this  conrt,  (ante,  p.  15.)  The  note 
and  mortgage  were  sastained  ia  that  case  upon  the  ground 
that  they  were  given  sabstantially  for  a  loan  of  money. 

It  18  daimed  however  that  Mrs.  Wilson  is  estopped  from 
letting  np  any  dum  that  said  mortgage  is  void;  and  we  sup- 
pose that  this  claim  is  made  upon  the  ground,  principallyi  that 
if  any  wrong  was  done  she  is  in  pari  delicto.  This  would  prob- 
ably be  80  if  the  note  and  mortgage  had  been  executed,  the 
property  delivered,  and  Mrs.  Wilson  released,  all  at  the  same 
time,  as  parts  and  portions  of  one  and  the  same  transaction. 
}«at  this  was  not  so.  It  does  not  appear  that  the  property  was 
ever  delivered  to  McCartney.  On  the  contrary,  the  record 
8bow8that  ^^he  took  possession  of  the  same''  long  after  the 
note  and  mortgage  were  executed,  long  after  Mrs.  Wilson  was 
released,  and  probably  against  her  will,  for  she  (shortly  after 
it  was  taken)  replevied  it.  We  suppose  it  will  be  remembered 
that  all  presumptions,  from  silence  on  the  part  of  the  record, 
must  be  construed  against  the  plaintiff  in  error.  Error  is 
never  presumed,  but  must  be  affirmatively  shown.  The  pre- 
aamptions  are  all  in  &vor  of  the  correctness  of  the  decision 
of  the  court. 

The  judgment  of  the  district  court  will  be  affirmed. 

AU  the  jostioeB  concurring. 
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Ths  Statb  or  Kansas  ▼.  Arthur  Winner 

JvDQUKKT,  Not  Reoened  for  Immatenal  Error.  A  judgment  will  not  bo 
reveraed  for  immaterial  error,  not  even  in  a  criminal  case;  nor  where 
the  defendant  is  under  sentence  for  murder  in  the  first  degree^  [HdU  «. 
Jehness,  6-357;  R,  R.  v.  Pointer,  9-620,  627;  R.  R  ».  Durkee,  10-128;  NorUm 
9.  IbOer,  12-46;  RRv.  LUOe,  19-267;  Gemumd  v.  LUtleUm,  22-730.] 
Evidxncb;  AcU  and  DeeJaradom  qf  Co-Oonspiraion^  The  acts  and  declara- 
tions of  one  co-conspirator  in  furtherance  of  the  principal  object  and  de- 
B^  of  the  conspiracy,  may  be  shown  in  evidence  against  each  of  tba 
conspirators.    ICkapman  v,  Blakemanf  31-684.] 

Where  a  party  has  treated  certain  acts  tad  dedarationfl,  purport- 
ing to  be  those  of  a  particular  third  person,  as  though  the  same  were  in 
fact  the  acts  and  declarations  of  such  third  person,  and  where  such  acts 
and  declarations  would  be  competent  evidence  provided  they  were  in 
fact  the  acts  and  declarations  of  such  third  person,  the  same  may  be  in- 
troduced in  evidence  against  said  party,  and  be  treated  as  the  acts  and 
declarations  of  such  third  person,  unless  other  evidence  is  introduced 
showing  the  contrary. 

Ordeb  of  Testimony;  Ordinarily  Princ^)al  Fad  to  be  First  Proven.  Ordi- 
narily when  the  acts  and  declarations  of  one  co-conspirator  are  offered 
in  evidence  as  against  another  co-eonapirator,  the  conspiracy  itself  should 
first  be  established  prima  facie,  and  to  the  satisfaction  of  the  judge  of  the 
court  trying  the  cause;  but  this  cannot  be  always  required.  It  cannot 
well  be  required  where  the  proof  of  the  conspiracy  depends  upon  a  vast 
amount  of  circumstantial  evidence — a  vast  number  of  isolated  and  in- 
dependent facts.  And  in  any  case  where  such  acts  and  declarations  are 
introduced  in  evidence,  and  the  whole  of  the  evidence  introduced  on 
the  trial  taken  together  shows  that  such  a  conspiracy  actually  exists,  it 
will  be  considered  immaterial  whether  the  conspiracy  was  established 
before,  or  after,  the  introduction  of  such  acts  and  declarations.  {Brown 
V.  Holmu,  13-482;  Taylor  v.  Ma$on,  28-381.] 

Evidbncb;  Acti  and  Dedaral%on$  of  Third  Party,  m  Absence  of  Accused 
Where  a  person  seems  to  be  preparing  to  leave  a  certain  place,  and  does 
in  fact  leave,  but  before  leaving  he  bids  a  friend  ''good-bye,"  and  says  he 
is  going  to  a  certain  other  place,  these  acts  and  declarations  may  be  given 
in  evidence  along  with  other  evidence  as  tending  to  show  that  such  per- 
son did  in  fact  go  to  such  other  place,  although  the  party  against  whom 
they  are  introduced  was  not  present  at  the  time  the  acts  were  performed, 
or  the  declarations  made. 

Criminal  Law;  Cknpus  Delicti;  Circumstantial  Evidence.  In  a  criminal 
prosecution,  and  even  in  murder  in  the  first  degree,  the  corpus  deUoti 
may  be  proved  by  circumstantial  evidence. 
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Appeal  from  Sedgvnck  District  Court 

Ak  information  was  filed  in  the  district  court,  charging  Jo- 
seph W.  McNutt  and  Arthur  Winner  with  the  crime  of  murder 
in  the  first  degree.  The  charging  part  of  the  information  is 
as  follows: 

"That  heretofore,  to-wit,  on  the  25th  day  of  Decetnbel*  1878, 
at  the  county  of  Sedgwick  and  state  of  Kansas,  Joseph  "W. 
McNutt  and  Arthur  Winner,  unlawfully,  and  of  their  malice 
aforethought,  contriving  and  intending  one  W.  W.  Seiver. 
otherwise  known  as  ^'ftxas,'  otherwise  known  as  *Tex,'  then 
and  there  being  in  a  certain  frame  house  situated  npon  lot  Ko. 
73  on  Main  street  in  the  city  of  Wichita,  in  the  county  and 
Btate  aforesaid,  feloniously,  willfully,  deliberately,  premedi- 
tatedly,  and  of  their  malice  aforethought,  to  burn,  kill  and 
murder,  then  and  there,  with  force  and  arms,  unlawfully,  felo- 
niously, willftilly,  deliberately,  premeditatedly,  and  of  their 
malice  aforethought,  did  set  fire  to  and  burn  the  said  frame 
house,  he  the  said  W.  W.  Seiver  then  an^l  there,  before,  at, 
and  during  the  said  burning,  being  in  the  said  frame  house, 
and  they  Ihe  said  Joseph  W.  McNutt  and  Arthur  Winner  then 
and  there,  before,  at,  and  during  said  setting  fire  and  burning, 
well  knowing  him  the  said  W.  W.  Seiver  to  be  in  said  frame 
house,  and  that  they,  the  said  Joseph  W.  McNutt  and  Arthur 
Winner,  by  so  setting  fire  to,  and  firing  and  burning  the  said 
frame  house  as  aforesaid,  then  and  there  did  unlawfully,  will- 
fully, feloniously,  deliberately,  premeditatedly,  and  of  their 
malice  aforethought  mortally  burn  the  body  of  him  the  said 
W.  W.  Seiver,  by  meatis  of  which  said  mortally  burning  of 
the  body  of  him  the  said  W.  W.  Seiver  he  the  said  W.  W. 
Seiver  then  there  instantly  died." 

The  defendants  asked-  for  separate  trials,  and  Winner  was 
tried  at  a  special  term  begun  and  held  on  the  18th  of  May 
1874.  The  material  facts  and  proceedings  are  sufiiciently 
stated  in  the  opinion*  The  jury  returned  a  verdict  finding 
'^the  defendant  guilty  of  murder  in  the  first  degree,  as  charged 
in  the  information."  New  trial  refused.  The  judgment  and 
•entenoe  was,  that  the  said  ^^ Arthur  Winner  be  taken  hence  by 
the  sherifiT  of  the  counly  of  Sedgwick  to  the  jail  of  the  said 
mmty  of  GMg^ck,  and  that  from  thence  he  be  taken  by  said 
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sheriff  to  the  penitentiary  of  the  state  of  Kansas  and  be  de- 
livered to  the  warden  of  said  penitentiary,  and  that  he  be  by 
said  warden,  at  snch  time  as  the  governor  of  the  state  of  Kan- 
sas  for  the  time  being  may  appoint,  hanged  by  his  neck  nntil 
he  is  dead/'  From  this  sentence  and  judgment  Winner  appeals 
to  this  court    No  briefs  on  file. 

if.  S.  Adorns^  and  Harris  ^  Hcmris^  for  appellant 
H.  C.  Sluss,  and  W.  E.  Stanley,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  a  criminal  prosecution  for  murder 
in  the  first  degree.  The  defendants,  Joseph  "W.  McNutt  and 
Arthur  Winner,  were  duly  charged  by  information  of  the 
county  attorney  with  killing  and  murdering  one  W.  W.  Seiver, 
otherwise  known  as  " Texas,"  otherwise  known  as  "Tex.*'  A 
separate  trial  was  granted  to  the  defendants,  and  Arthur  Win- 
ner was  tried,  convicted,  and  sentenced,  and  he  now  appeals 
to  this  court  The  county  attorney  prosecuted  the  action  upon " 
the  theory  that  the  defendants  caused  the  death  of  said  Seiver 
in  pursuance  of  a  previous  conspiracy  entered  into  by  them  for 
the  purpose  of  fraudulently  procuring  from  the  "  Metropolitan 
Life  Insurance  Company"  the  sum  of  |5,000.  Or  in  other 
words,  the  defendants,  in  pursuance  of  a  previous  design  and 
arrangement,  procured  an  insurance  policy  from  said  company 
on  the  life  of  said  McNutt  for  the  sum  of  |5,000,  and  then,  in 
order  to  make  it  appear  that  McN'utt  had  subsequently  been 
killed  by  robbers,  and  thereby  that  the  insurance  money  had 
become  due,  killed  Seiver,  under  auch  circumstances,  and 
burned  his  body  in  such  manner,  as  to  lead  people  to  believe 
that  McNutt  had  been  killed,  and  that  the  lifeless  body  of 
Seiver  was  that  of  McNutt.  We  believe  that  the  theory  of  the 
prosecution  is  the  true  theory  of  the  case,  and  that  such  theory 
was  sufficiently  substantiated  by  the  evidence  introduced  on  the 
trial.  We  do  not  propose  to  discuss  all  the  evidence  however.  i 
It  is  voluminous  and  circumstantial,  and  composed  of  a  vast ' 
number  of  minor  facts  which  when  taken  separately  may  not 
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leem  to  be  very  important  in  the  case^  but  which  when  taken 
together  seem  to  prove  the  guilt  of  the  defendant  beyond  all 
reasonable  doubt  To  diBcuss  only  a  few  of  these  minor  facts, 
would  seem  to  be  useless;  and  to  discuss  the  whole  of  them, 
would  make  this  opinion  entirely  too  voluminous.  We  would 
Bay  however,  that  no  theory  has  yet  been  advanced  except 
that  of  the  prosecution  which  can  satisfactorily  explain  all  oi 
these  minor  facts.  And  we  do  not  think  that  any  reason- 
able theory  can  be  advanced  except  that  of  the  prosecution. 
Neither  do  we  think  it  is  necessary  to  discuss  all  the  points 
made  by  the  defendant  in  thia  court.  The  defendant  has 
made  twenty-eight  principal  points  in  this  court,  and  by  sub- 
dividing some  of  his  principal  points  has  made  several  other 
minor  points.  Now  to  discuss  all  of  these  points  in  detail 
would  be  very  much  like  writing  a  treatise  on  criminal  law. 
We  have  examined  all  of  these  points  carefully,  and  have  also 
examined  carefully  every  portion  of  the  record  to  which  they 
are  supposed  to  apply,  and  we  do  not  find  any  ruling  or  de- 
cision of  the  court  below  so  materially  erroneous  as  to  require 
or  authorize  a  reversal  of  the  judgment.  The  only  ruling 
upon  which  this  court  has  at  any  time  had  any  doubts  was  the 
admission  of  certain  telegraphic  dispatches  in  evidence.  These 
diapatches  are  four  in  number,  and  as  follows: 

No.  1.  «  J.  TT.  NeNuit,  7S  Main  street,  Wichita :  0.  K  Tex  starts 
this  Thursday  a.m.    No  coat  or  boots." 

(Signed,)  "Winner.'' 

No.  2.  "-4.  Winner,  Tapeka,  Kansas:  No  money  come  in.  All 
paid  out     Will  write."  ( Signed,)  "  J. W.  McNutt." 

No.  8.  '^December  SiBd,  187S.  W.  W.  Seiver,  care  H.  C.  Copson, 
Topeka,  Kansas :  Come  to-day  without  fail.  Go  topostoffice; 
letter  for  you."-  (Signed,)  "A.  Wihnbr." 

No.  4.  ^'Topeka,  December SSd,187S.  Winner:  Ilciveherethis 
afternoon  train."  ( Signed,)  "W.  W.  Sbivbr." 

The  objections  that  the  defendants  urged  in  the  court  below 
i^nst  the  admission  of  these  dispatches  were,  first,  ^'  That 
defendant  could  not  be  bound  by  any  dispatch  sent  by  McKatt 
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to  him;  second,  that  there  is  no  proof  that  either  of  these  dis- 
patches was  sent  by  either  of  the  persons  whose  names  are 
attached  to  them."  The  court  overruled  these  objections,  and 
allowed  the  dispatches  to  be  read  to  the  jury,  to  be  considered 
by  them  on  condition  that  they  found  evidence  that  the  dis- 
patches purporting  to  be  sent  by  Winner  were  actually  sent  by 
him.     We  shall  now  take  up  the  dispatches  in  their  order. 

No.  1.  The  evidence  shows  that  this  dispatch  was  sent  from 
Kansas  City,  Missouri,  and  actually  received  by  McNutt  at 
Wichita,  Kansas,  on  December  18th  1873.  The  evidence  also 
shows  that  Winner  and  Seiver  (otherwise  called  "Tex")  were 
at  Kansas  City,  and  had  a  conversation  with  each  other  about 
that  time.  The  evidence  also  shows  that  Seiver  left  Kansas 
City  about  the  18th  of  December,  and  said  he  was  going  to 
Wichita.  He  however  stopped  at  Topeka,  Kansas,  and  stayed' 
there  until  December  24th,  the  day  before  his  alleged  murder 
at  Wichita.  Winner  started  with  Seiver  from  Kansas  City. 
Whether  he  stopped  at  Topeka  or  not,  we  think  the  evidence 
does  not  show.  He  arrived  at  Wichita  December  19tb,  1878. 
Immediately  after  McNutt  received  said  dispatch  No.  1,  he  sent 
dispatch  No.  2  to  A.  Winner,  Topeka.  Winner  and  McNutt 
were  partners  in  the  painting  business,  and  their  place  of  busi- 
ness was  at  Wichita.  Seiver  was  also  a  painter  by  trade.  The 
evidence  also  shows  that  Winner  was  previously  to  Decem- 
ber 24th  1873,  and  up  to  that  time,  expecting  Seiver  to  arrive 
at  Wichita,  and  that  the  defendants  had  sent  money  to  him. 
Indeed,  the  evidence  tends  to  show  that  Winner  expected 
Seiver  to  accompany  him  from  Kansas  City  to  Wichita  on 
December  18th  and  19th,  but  that  Seiver  got  off  or  was  put  off 
the  train  for  some  reason  not  shown  by  the  evidence.  We 
think  that  there  is  no  other  evidence  tending  to  show  that 
Winner  sent  said  dispatch  No.  1.  In  all  probability  he  sent  it 
But  even  if  he  did  not,  still,  it  was  received  by  McNutt,  a  co- 
conspirator, a  partner  in  guilt  as  well  as  in  business,  and  was 
received  in  furtherance  of  their  common  purposes  and  common 
designs,  and  therefore  for  that  reason  it  was  admissible  in  evi- 
dence.    (1  Greenleaf  Ev.,  §§  111,  238,  197;  Wharton's  Crim. 


Digitized  by 


Google 


JULY  TERM,  1876. 8d8 

Opinion  of  the  Court 

Law,  §702,  et  seq.)  But  even  if  it  was  not  admisBible  in  evi- 
deDCBy  still  every  material  £Btct  which  it  tends  to  prove  was  in- 
contestibly  proved  by  other  evidence,  and  therefore  its  admis- 
BioQ  in  evidence  was  immaterial. 

Dispatch  No.  2.  This  dispatch  was  actually  sent  by  McNutt, 
but  whether  it  was  ever  received  by  Winner  is  not  shown.  It 
proves  nothing  that  is  material  in  tiie  case  however,  and  there- 
fore it  need  not  be  farther  noticed. 

Dispatch  No.  8.  This  dispatch  is  nnmbered  4  in  the  record. 
It  was  actually  sent  from  Wichita  to  Topeka  on  Dec.  24th  1873, 
although  it  is  dated  December  22d.  There  is  no  direct  evi- 
dence showing  that  Winner  sent  it,  or  that  Seiver  received  it; 
bat  in  all  probability  both  occurred.  On  that  very  same  day, 
(December  24th,)  Winner  went  to  the  office  of  the  telegraph 
operator  in  Wichita  three  or  four  difierent  times  and  asked  for 
a  dispatch  from  Seiver;  and  the  telegraph  operator  testified 
that  he  (the  operator)  ^'  asked  for  an  answer  several  times  be- 
fore it  came.''  And  finally  it  did  come,  and  it  was  dispatch  No. 
4  as  above  ^ven,  (numbered  8  in  the  record.)  Winner  re- 
ceived said  dispatch  No.  4  as  a  dispatch  from  Seiver,  and  as 
the  dispatch  he  was  expecting.  It  was  sent  from  Topeka  to 
Wichita  on  December  24th,  although  it  is  dated  December  23d. 
At  that  time  Seiver  was  in  Topeka,  and  probably  sent  the  dis- 
patch. 

Dispatch  No.  4.  We  have  already  stated  about  all  that  is 
necessary  concerning  this  dispatch.  There  is  no  direct  evi- 
dence that  Seiver  sent  it.  But  it  must  be  presumed  that  he 
did,  for  Winner  received  and  accepted  it  as  a  dispatch  from 
Seiver,  and  as  the  dispatch  that  he  (Winner)  was  expecting. 
The  evidence  also  shows  that  Seiver  on  that  same  day,  Decem- 
ber 24th,  was  in  Topeka,  and  there  bade  a  friend  ^'good-bye," 
and  said  he  was  going  to  Wichita.  And  he  has  never  since 
been  seen  or  heard  of  in  Topeka  or  elsewhere. 

We  think  the  dispatch  was  properly  admitted  in  evidence. 
The  theory  of  the  prosecution  is,  that  when  Seiver  arrived  at 
Wichita,  which  was  about  midnight  between  December  24th 
and^th,  the  defendants  immediately  took  him  to  their  rooms 
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and  there  stnpefied  him  with  whisky  and  laudanum,  and  then 
set  the  building  on  fire  and  burned  him  to  death,  and  so  burned 
his  body  that  it  was  past  recognition ;  that  McNutt  immediately 
left  the  state,  and  went  to  an  obscure  village  in  Bay  oounty, 
Missouri,  and  there  shaved  off  all  his  whiskers,  colored  his 
hair,  and  changed  his  name,  so  as  to  avoid  recognition ;  that 
Winner  remained  at  Wichita,  attempting  to  make  people  be- 
lieve that  McN'utt  and  himself  were  alone  in  their  rooms  on 
that  night,  that  they  were  then  and  there  attacked  by  robbers, 
that  he  (Winner)  was  badly  iigured,  and  McNutt  killed,  and 
that  the  lifeless  body  of  Seiver  found  in  said  burning  building 
was  that  of  McNutt. 

We  think  this  theory  of  the  prosecution  was  sufficiently 
proved  on  the  trial.  All  these  things  were  done  in  accordance 
with  and  in  furtherance  of  the  original  conspiracy  and  design 
of  McNutt  and  Winner,  and  therefore  each  was  responsible 
for  the  same.  Seiver  was  probably  one  of  the  most  suitable 
persons  that  could  have  been  found  for  their  nefarious  purpose. 
He  was  a  drunken,  worthless  fellow,  who  could  probably  be 
easily  induced  to  drink  whisky  and  laudanum  He  was  with- 
out family  or  property,  and  was  likely  to  cause  as  little  inquiry 
as  that  of  almost  any  other  person  that  could  have  been  found. 
The  defendant  claims  that  the  evidence  was  not  sufficient  to 
prove  that  the  body  found  in  the  burning  building  was  that 
of  Seiver.  Now  if  it  was  not  that  of  Seiver,  whose  body  was 
it?  Every  particle  of  the  evidence  that  had  any  application 
to  the  question  tended  to  prove  that  it  was  the  body  of  Sevier; 
and  not  a  particle  of  the  evidence  tended  to  prove  that  it  was 
the  body  of  any  other  person.  The  judgment  of  the  court 
below  must  be  affirmed;  and  in  affirming  the  judgment  we 
think  we  decide  the  following  among  other  questions,  these 
being  the  most  important,  questions  in  the  case:  Ist,  A 
judgment  will  not  be  reversed  for  immaterial  error,  not 
even  in  a  criminal  case,  nor  where  the  defendant  is  un« 
der  sentence  for  murder  in  the  first  degree.  2d,  The  acts 
and  declarations  of  one  co-conspirator  in  furtherance  of  the 
principal  object  and  design  of  the  conspiracy,  may  be  sljown 
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in  evidenoe  against  each  of  the  conspirators.  Sd^  Where  a 
party  has  treated  certain  acts  and  declarations  purporting  to 
be  those  of  a  particular  third  person  as  though  the  same  were 
in  fact  the  acts  and  declarations  of  such  third  person,  and 
where  such  acts  and  declarations  would  he  competent  evidence 
provided  they  were  in  fact  the  acts  and  declarations  of  such 
third  person,  the  same  may  be  introduced  in  evidence  against 
aaid  party  and  be  treated  as  the  acts  and  declarations  of  such 
third  party,  unless  other  evidence  is  introduced  showing  the 
contrary.  4th,  Ordinarily  when  the  acts  and  declarations  of 
one  co-conspirator  are  offered  in  evidence  as  against  another 
oo-Gonspirator,  the  conspiracy  itself  should  first  be  established 
prima  facUf  and  to  the  satisfaction  of  the  judge  of  the  court 
trying  the  cause.  But  this  cannot  always  be  required.  It 
cannot  well  be  required  where  the  proof  of  the  conspiracy  de- 
pends upon  a  vast  amount  of  circumstantial  evidence — a  vast 
nnmber  of  isolated  and  independent  facts.  And  in  any  case 
where  such  acts  and  declarations  are  introduced  in  evidence, 
and  the  whole  of  the  evidence  introduced  on  the  trial  taken 
together  shows  that  such  a  conspiracy  actually  exists,  it  will  be 
considered  immaterial  whether  the  conspiracy  was  established 
before,  or  after,  the  introduction  of  audi  acts  and  declarations. 
5th,  Where  a  person  seems  to  be  preparing  to  leave  a  certain 
place  and  does  in  fact  leave,  but  before  he  leaves  bids  a  friend 
good-bye  and  says  he  is  going  to  a  certain  other  place,  these 
acts  and  declarations  may  be  given  in  evidence,  along  with 
other  evidence,  as  tending  to  show  that  such  person  did  in  fact 
go  to  such  other  place,  although  the  party  against  whom  they 
are  introduced  was  not  present  at  the  time  the  acts  were  per- 
formed or  the  declarations  made.  (1  Greenleaf  Ev.,  §  108.) 
The  declaration  of  Seiver  that  he  was  going  to  Wichita,  was 
in  the  nature  of  a  verbal  act,  and  is  explanatory  of  the  other 
acts,  and  is  a  part  of  the  res  gesiCB.  6th,  In  a  criminal  case, 
and  even  in  murder  in  the  first  degree,  the  corpus  ddicii  may 
be  proved  by  circumstantial  evidence.  We  think  this  is  all 
that  is  necessary.  We  might  take  up  the  points  made  by  de- 
fendant and  answer  them  seriatim^  thus:  First:  A  defendant  in 
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a  criminal  case  may  be  arraigned  and  tried  at  a  special  term  of 
court  Second:  It  is  not  error  to  refuse  a  change  of  venue 
where  the  preponderance  of  the  evidence  introduced  on  the 
application  sustains  the  ruling  of  the  court.  Third:  It  is  not 
error  to  refuse  a  continuance  asked  for  on  account  of  the  ab- 
sence of  evidence,  where  the  applicant  has  exercised  no  dili- 
dence  to  procure  his  evidence.  But  we  do  not  think  it  ia 
necessary  to  proceed  further. 

The  judgment  of  the  court  below  is  aflSrmed* 

All  the  Justices  concurring. 


John  H.  Shultz  v.  K  H.  Smith  et  oL 

1.  Sales  of  Lands,  oh  Exbcution;  Belum-4ay  of  WriL  A  sheriff  cannol 
legally  sell  real  estate  on  execution  after  the  return-day  of  the  execu- 
tion, and  more  than  sixty  days  after  its  date  and  after  it  was  i^saed. 

2.  ■  After  such  a  sale  has  been  made,  the  judgment-debtor  whose 
property  was  sold  may  have  the  sale  set  Asi4ei  on  motion  in  the  proper 
district  court 


J^or  from  Howard  Diatriet  Oourt 

A  BECRBB  of  foreclosure  and  sale  was  rendered  at  the  Octo- 
ber Term  1874  of  the  Howard  district  court,  in  an  action 
wherein  Skuliz  was  plaintiflF,  and  Smith  and  wife  were  defend- 
ants. On  the  24th  of  November  1874  the  clerk  of  said  court 
issued  an  order  of  sale  (called  in  the  record  '^  an  order  of  sale, 
or  special  execution,")  directed  to  the  sheriff  of  sfcid  county, 
reciting  said  decree,  and  the  non-payment  of  the  judgment- 
debt,  and  commanding  said  sheriff  to  cause  the  mortgaged 
premises  described  in  the  decree  "to  be  appraised,  advertised 
and  sold  according  to  law,"  etc.,  and  tp  make  due  return  of 
said  writ  or  order  "in  sixty  days"  from  the  date  thereof.    The 
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sheriff  received  said  writ,  (as  shown  hy  his  return  thereon,)  on 
the  4th  of  Deceraher  1874,  and  advertised  said  property  to  be 
sold  (and  sold  the  same)  on  the  27th  of  January  1875,  to  one 
C.  E.,  for  $370.  At  the  May  Term  1875  of  said  district  court, 
Sh»dtz  moved  for  a  confirmation  of  said  sale.  The  defendants 
objected,  and  moved  to  set  the  sale  aside.  The  motion  to  con* 
fLrm  was  denied,  and  said  sale  was  set  aside  by  order  of  the 
court  From  this  order  Shidtz  appeals,  and  brings  the  case 
here. 

C  J.  Peckhamy  and  R.  H.  NicJiolSy  for  plaintiff. 
Daniel  Carr^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  The  only  question  presented  for  our  consid- 
eration in  this  case  is,  whether  the  court  below  erred  in  setting 
aside  a  certain  sheriff  sale.  Indeed,  about  the  only  question 
is,  whether  a  .sheriff  can  legally  and  properly  sell  real  estate  on 
execution  after  the  return-day  of  the  execution,  and  more  than 
sixty  days  after  its  date  and  £iter  it  was  issued.  The  execution 
in  this  case  was  issued  and  dated  November  24th  1874,  and 
made  returnable  in  sixty  days,  and  the  sale  was  made  January 
26th  1875.  Section  469  of  the  civil  code  provides  that,  "The 
sheriff  or  other  officer,  to  whom  any  writ  of  execution  shall  be 
directed,  shall  return  such  writ  to  the  court  to  which  the  same 
is  returnable,  within  sixty  days  from  the  date  thereof"  (Gen. 
Stat.  720.)  And  §472  of  the  same  code  provides  among  other 
things  that,  "  If  any  sheriff  or  other  officer  *  *  *  shall  neglect 
to  return  any  writ  of  execution  to  the  proper  court,  on  or  be- 
fore the  return-day  thereof,  ♦  *  *  such  sheriff  or  other  officer 
shall,  on  motion  in  court,  and  two  days'  notice  thereof,  in  writ- 
ing, be  amerced,"  etc.  (Gen.  Stat  721,  722.)  And  all  the  au- 
thorities upon  the  subject  seem  to  indicate  that  no  valid  act 
can  be  done  by  an  officer  under  an  execution  after  the  return- 
day  thereof,  except  to  return  the  writ.  VaU  v.  Lewis^  4  Johns. 
450;  Haggariy  v.  WUber,  16  Johns.  287;  Devoe  v.  Miotty  2  Gaines, 
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248;  Banard  v.  Siecena^  2  Aikins,  429;  Matthews  v.  Wamej  11 
N/ X  L.  (6  Halstead)  29;  The  State  v.  Kennedy,  18  N.  J.  L.  (8 
Harrison)  22;  Orews  v.  Garland j  2  Munford  (Va.)  491. 

We  think  the  sheriff  had  no  authority  to  sell  said  property 
at  the  time  he  sold  it,  and  therefore  that  the  sale  was  at  least 
voidable,  if  not  void.  The  property  probably  did  not  bring  as 
fair  a  price  as  it  would  have  brought  if  everything  had  been 
regular  and  valid.  The  judgment-debtor,  tiie  defendant  in 
error  in  this  court,  whose  property  was  sold,  attacked  said  sale 
in  a  direct  manner,  and  at  his  earliest  opportunity,  by  moving 
the  court  to  have  the  sale  set  aside,  and  therefore  if  the  sale 
was  only  voidable  we  think  he  had  a  right  to  have  it  set  aside. 

The  order  of  the  district  court  will  be  affirmed. 

Brbwer,  J.,  concurring. 


JoBL  Maltbt  v.  John  J.  EisBNHAtJBB. 

Contract,  Breach  of;  When  DamageB  not  Eecoverable.  A.  contracts  with 
B.  to  deliver  him  at  a  specified  place,  and  within  a  specified  time,  100 
cords  of  wood  at  |4  a  cord.  B.,  before  any  wood  is  delivered,  gives  A. 
an  order  on  C.  for  goods  to  be  applied  in  payment  of  the  wood.  A. 
draws  goods  on  the  order  to  the  amount  of  1112.60,  and  this  before  he 
has  delivered  any  wood.  B.  then  notifies  him  that  he  will  pay  but  |3  50 
a  cord.  A.  nevertheless,  without  any  new  arrangement,  and  without  in- 
timating that  he  is  not  acting  under  the  contract,  delivers  wood  enough, 
as  he  thinks,  at  the  contract-price  to  pay  for  the  goods  received,  and 
stops.  Afterward,  the  account  for  goods  amounting  to  $8.50  more  than 
he  had  supposed,  he  sends  that  amount  to  B.,  who  refuses  to  receive  it. 
He  then,  hearing  that  B.  claims  interest,  and  is  intending  to  sue,  pays  C. 
$10  to  apply  on  the  account.  Afler  the  expiration  of  the  time  for  de- 
livering the  wood,  B.  sues  for  the  value  of  the  goods,  and  on  the  trial 
A.,  after  testifying  that  he  delivered  the  wood  because  he  wanted  to  pat 
in  wood  for  what  he  had  got,  adds:  ''I  hauled  no  more  for  the  reason 
that  I  did  not  want  to  take  the  risk  of  getting  my  pay;  and  so  let  the 
contract  go."  Held,  That  A.  could  not  recover  damages  of  B.  for  breach 
of  contract. 
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AonoN  brought  by  Eismhauer^  who  claimed  in  his  bill  of 
particQlars  that  Maltby  was  ^^  indebted  to  plaintiff  in  the  sum 
of  1112.60  for  divers  goods,  wares  and  merchandise  by  the 
plaintiff  purchased  and  procured  for  and  delivered  to  de- 
fendant," etc.  No  credits  were  given  or  stated  in  plaintiff's 
bill  of  particulars,  and  no  bill  of  particulars  or  answer  was 
filed  by  defendant  at  any  time.  On  appeal  to  the  district 
oonrt,  a  trial  was  had  at  the  March  Term  1875.  The  prin- 
cipal facts  are  stated  in  the  opinion.  On  the  part  of  Maltby ^ 
defendant,  it  was,  at  the  trial,  claimed  that  he  was  entitled  to 
recoup  damages  sustained  by  him  by  reason  of  the  alleged  re- 
fiisal  of  EiBenhauer  to  receive  the  balance  of  the  wood  origi- 
nally contracted  for.  On  this  point,  after  testifying  that  he 
had  received  goods  from  Ober  ft  Bond  on  plaintiff's  order  to 
amount  of  |112.60,  for  which  he  had  delivered  to  plaintiff 
26  cords  of  wood  at  |4  per  cord,  and  bad  paid  |10  cash, 
Matihy  testified: 

^'Last  fiftU  sometime,  I  asked  Eisenhaner  if  he  would  take 
the  remainder  of  the  (100  cords  of)  wood;  and'  he  said  he 
would  not  take  any  more  until  this  account  at  Ober  ft  Bond's 
was  settled.  When  Eisenhauer  told  me  he  would  give  only 
$3.50  per  cord,  I  had  about  thirty  cords  cut  I  intended  to 
deliver  100  cords.    The  men  were  still  chopping." 

And  the  defendant  asked  the  court  to  give  the  following  in- 
Btruction  to  the  jury,  which  the  court  refused: 

"If  you  believe  from  the  evidence  that  when  this  last  con- 
tract for  wood  was  made  the  price  to  be  paid  was  the  same  as 
paid  on  the  previous  contract,  which  is  admitted  to  have  been 
(4  per  cord,  and  that  afterward  plaintiff  Eisenhauer  refused 
to  pay  more  than  $3.50,  and  so  informed  defendant  Maltby, 
then  and  under  those  circumstances  that  would  be  such  a 
breach  and  violation  of  the  contract  by  Eisenhauer  as  would 
entitle  Maltby  to  consider  the  contract  at  an  end,  and  wholly 
rescinded;  and  if  you  believe  that  Maltby  did  then  treat  the 
contract  as  rescinded,  he  is  entitled  to  recover  whatever  dAm- 
a^  he  has  sustained  by  reason  of  the  fiEtilure  on  the  part  of 
Eisenhauer  to  perform  the  contract;  and  the  measure  of  the 
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damages  would  be  the  difference  between  the  contract-price 
and  the  market  value  of  the  wood  at  the  time  it  was  to  be  de- 
livered; and  this  you.  should  allow  him  in  your  verdict." 

Instruction  refused.  Verdict  and  judgment  for  plaintiff  for 
$4.50,  and  Maltby  brings  the  case  hej-e  on  error. 

r.  F.  Garver,  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbewbr,  J. :  In  the  fall  of  1873,  Maltby  made  a  contract 
with  Eisenhauer  to  deliver  to  said  Eisenhauer  at  his  brick- 
yard one  hundred  cords  of  wood.  About  the  time  the  con- 
tract was  made  Eisenhauer  gave  Maltby  an  order  on  Ober  & 
Bond,  merchants  at  Salina,  for  goods,  which  was  in  part  pay- 
ment of  the  wood  to  be  delivered.  Goods  were  thus  drawn 
on  Eisenhauer's  account  to  the  amount  of  $112.60  before  any- 
wood  was  delivered,  and  no  goods  were  so  drawn  thereafter. 
After  Maltby  began  the  delivery  of  the  wood,  Eisenhauer 
denied  the  contract  price  as  claimed  by  Maltby,  and  said  he 
would  not  pay  it  Maltby  then  hauled  what  he  supposed 
would  be  sufficient  to  pay  for  the  goods  he  had  drawn,  and 
stopped  without  saying  anything  to  Eisenhauer.  No  request 
was  made  for  the  balance  of  the  wood,  and  no  more  was  de- 
livered. Eisenhauer  claimed  that  the  wood  delivered  did  not 
pay  for  the  goods  obtained  on  the  order,  and  brought  this 
action  to  recover  from  Maltby  the  balance.  The  jury  gave  a 
verdict  for  the  plaintiff  for  $4.50,  and  judgment  was  entered 
for  that  amount,  and  the  costs.  To  reverse  that  judgment 
this  proceeding  in  error  is  brought. 

The  errors  complained  of  are  in  the  instructions.  The 
court  charged  the  jury  to  allow  plaintiff  for  the  goods,  and 
defendant  for  the  wood  delivered,  and  for  $10  cash  paid  by 
him  to  Ober  &  Bond  to  apply  on  the  account,  and  not  to  al- 
low any  damages  for  the  breach  of  the  contract,*  saying,  that 
*Hhe  contract  seems  to  be  treated  as  at  an  end  by  both  par- 
ties.'^  It  is  of  this  that  counsel  complain,  and  say  that  the 
court  should  have  given  certain  special  instructions,  one  of 
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which  was  to  the  effect  that  plaintiff,  by  denying  the  contract- 
price,  and  saying  that  he  would  not  pay  it,  was  gailty  of  a 
breach  of  the  contract,  and  that  defendant  was  justified  in 
then  treating  it  as  broken,  and  was  entitled  as  damages  for 
the  breach  to  the  difference  between  the  contract-price  and 
the  market-value.  To  what  extent  a  contract  may  be  held  to 
be  broken  before  the  time  of  performance  arrives,  may  not  be 
entirely  settled.  There  are  authorities  which  say  that,  if,  be- 
fore the  time  of  performing  the  contract  arrives,  the  promisor 
expressly  renounces  the  contract,  the  promisee  may  treat  this 
as  a  breach  and  may  at  once  maintain  an  action  in  respect 
thereof.  OraAtree  r.  Measersmih^  19  Iowa,  179;  HaUoway  v. 
Griffith,  32  Iowa,  409;  JSochster  v.  De  Latour^  20  Eng.  lu  & 
Eq.  157;  Damba  Sly.  Go.  v.  Xenoa,  103  Eng.  0.  L.  (or  11  C. 
B.,  H.  s.)  152;  106  Eng.  C.  L.  (or  18  0.  B.,  n.s.)  826;  L.  R,  7 
Ex.  218;  Frost  v.  Knight,  6  Albany  Law  Journal,  235;  Burtis 
V.  Thompson,  4i2  N.  T.  246;  Dugan  v.  Anderson,  36  Md.  667; 
laawreavx  v.  RoJfe,  36  New  Hamp.  88.  Several  of  these  cases 
were  for  breaches  of  contracts  to  marry,  and  the  courts  in 
many  express  themselves  qualifiedly,  and  as  doubtful  whether 
the  proposition  was  correct  as  applicable  generally  to  all 
classes  of  contracts.  But  be  the  proposition  ever  so  sound, 
we  think  it  not  applicable  here.  There  was  no  absolute  re- 
nunciation of  the  contract,  but  rather  a  dispute  as  to  its  terms. 
Plaintiff  did  not  deny  contracting  for,  or  refuse  to  take  the 
wood,  or  to  pay  therefor.  He  did  deny  that  he  had  contracted 
to  pay  $4  a  cord,  and  did  say  that  he  would  pay  but  $8.60. 
Now  it  occurs  to  us  that  it  would  be  carrying  the  doctrine  of 
these  authorities  very  far  to  apply  it  to  every  case  of  a  dispute 
about  one  ot  the  terms  of  a  contract  More  than  that,-  we 
think  the  defendant's  own  testimony  warranted  the  court  in 
its  instructions.  He  testifies  that  after  the  plaintiff  had  noti- 
fied him  that'  he  would  pay  but  $3.60  per  cord,  he  continued 
to  deliver  wood.  He  says  he  continued  to  deliver  until  he 
had  delivered  what  he  thought  was  enough  to  pay  for  the 
goods  he  had  obtained,  but  he  said  nothing  as  to  his  inten- 
tions, and  delivered  wood  after  the  notice,  as  before.    And 
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for  the  wood  dins  delivered  he  cUdms  the  contract-price.  In 
other  words,  he  abides  by  the  contract,  after  die  notice,  so  &r 
as  he  deems  necessaiy  to  pay  for  what  he  has  received*  And 
indeed,  both  parties  treat  the  contract  as  continuing,  for  the 
one  delivers,  and  the  other  receives  the  wood;  and  this,  with- 
oat  any  new  arrangement  between  them,  and  without  an  inti- 
mation by  defendant  that  he  is  not  on  his  part  carrying  out 
the  contract 

What  price  was  the  defendant  entitled  to  receive  for  the 
wood  delivered  after  the  notice?  Suppose  wood  had  fiillen  to 
two  dollars  a  cord:  could  the  plaintiff  have  refused  to  pay 
more?  or,  if  it  had  gone  up  to  eight  dollars,  could  defendant 
have  recovered  that?  It  seems  to  us  not  We  think  that  the 
wood  was  delivered  under  the  contract,  and  that  the  contract- 
price  must  control. 

Again,  when  the  time  for  delivering  the  wood  had  passed, 
hearing  that  plaintiff  was  about  to  sue  for  the  goods  delivered, 
defendant  sends  to  him  $8.50  to  make  up  the  difierence  be- 
tween the  goods  and  the  wood,  and  when  plaintiff  refuses  to 
receive  it  defendant  pays  Ober  &  Bond  JJIO  to  apply  on  the  ac- 
count. This  certainly  seems  inconsistent  with  the  idea  of  a 
right  to  damages  for  breach  of  the  contract  He  says  of  this, 
himself,  that  he  delivered  26  cords  at  $4  per  cord,  amounting 
to  |104;  that  when  be  found  the  account  was  |112.50  he  sent 
the  $8.50  to  pay  the  difference,  and  when  that  was  refused  by 
plaintiff  he  paid  Ober  k  Eond  $10,  and  paid  them  that  amount 
because  he  heard  that  plaintiff  claimed  some  interest,  and  he 
wanted  to  avoid  a  lawsuit  if  he  could.  Still  again,  defendant 
testified  in  so  many  words,  that  he  gave  up  the  contract  This 
is  his  language:  "After  we  had  the  conversation  in  which  he 
said  he  would  pay  $3.50  per  cord,  I  hauled  the  rest  of  the  26 
cords  because  I  wanted  to  put  in  wood  for  what  I  had  got  I 
hauled  no  more  for  the  reason  that  I  did  not  want  to  take  the 
risk  of  getting  my  pay,  and  so  lei  the  contract  go.'*  It  would 
seem  from  this  that  defendant  had  no  just  cause  of  complaint 
if  the  court  held  that  both  parties  treated  the  contract  as  at  an 
end. 
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In  support  of  the  verdict,  it  should  be  stated  that  plaintiff 
claimed  that  only  20|  cords  of  wood  were  delivered,  and  that 
there  was  a  conflict  of  testimony  as  to  the  amount  actually 
delivered.  We  think  these  considerations  also  dispose  of  the 
other  questions  raised  in  the  brief  of  counsel,  and  the  judg- 
ment will  be  affirmed. 

All  the  Justices  concurring. 


SiDHBT  Smith  v.  School  District  No.  S. 

1.  Goimucr,  to  JExiend  Day  4tf  Payment,  A  contnu^t  was  made  between  the 
plaintifr  and  defendant  for  a  sale  of  fomiture  firom  the  plaintiff  to  the 
defendant.  The  furniture  was  to  be  Tpa,\d  for  on  the  1st  of  February 
1874.  The  defendant  ask^d  for  an  extension  of  the  payment  for  one 
year.  The  plaintiff  agreed  to  snch  extension  upon  the  express  condition 
that  the  defendant  would  pay  to  the  plaintiff  $4.22  for  such  extension. 
The  defendant  never  accepted  or  assented  to  said  condition.  Held,  That 
the  time  for  payment  was  not  extended. 

1  • Instruetiongj  When  Erroneous.   In  such  a  case  the  court  instructed 

the  jury,  ''that  if  defendant  notified  the  plaintiff  that  it  (the  defendant) 
ooold  not  pay  lor  said  goods  according  to  the  agreement,  aud  asked  a 
year's  extension  of  time,  and  in  reply  plaintiff  shipped  the  goods,  ac- 
cepting the  offer  to  wait  until  February  1875,  the  jury  will  find  for  the 
defendant,"  wholly  ignoring  said  condition  of  the  plaintiff,  fffld,  That 
said  instruction  was  misleading,  and  erroneous. 

Mror  from  Nemaha  District  Court. 

Action  by  Smith  against  School  District  No,  Sy  Nemaha  Gounty^ 
on  a  contract  for  the  sale  and  purchase  of  school  furniture. 
Trial  at  the  October  Term  1874.  Verdict  and  judgment  for 
defendant  Smith  brings  the  case  here.  The  opinion  contains 
a  full  statement  of  the  facts. 

Baker  ^  DiU,  for  plaintiC 
Joseph  SharpCy  for  defendant 
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The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  was  an  action  brought  by  Sidney 
Smith  against  school  district  No.  2,  of  Nemaha  county,  for 
$238.50  claimed  to  be  due  for  certain  school  furniture  fur- 
nished by  the  plaintiff  to  the  defendant  Several  questions 
have  been  raised  in  this  court  by  counsels'  brief,  but  the  rec- 
ord so  obscurely  presents  the  most  of  them  that  it  would  be 
wholly  useless  for  us  to  attempt  to  comment  upon  them. 
With  reference  to  most  of  them  we  could  hardly  tell,  even 
with  the  most  careful  investigation,  whether  the  court  below 
erred  or  not.  The  main  question  however  in  the  case,  both  aa 
to  law  and  fact,  seems  to  be  whether  the  parties  after  making 
their  original  contract  made  a  subsequent  agreement  for  the 
extension  of  the  time  for  the  payment  of  the  price  of  said 
furniture.  By  the  original  contract  the  furniture  was  to  be 
paid  for  on  the  1st  of  February  1874;  and  the  defendant 
claims  that  by  a  subsequent  agreement  the  time  for  such  pay- 
ment was  extended  one  year.  We  have  all  the  evidence  be- 
fore us  that  was  introduced  on  the  trial  in  the  court  below, 
and  while  it  seems  that  it  was  supposed  that  such  evidence 
proved  an  extension  of  time,  yet  we  think  it  proves  directly 
the  reverse.  Nor  was  the  evidence  conflicting;  but  on  the 
contrary,  so  far  as  this  question  is  concerned,  it  was  consistent 
and  harmonious.  The  clerk  of  the  defendant  testified  "that 
he  wrote  a  letter  to  plaintiff  in  which  he  as  the  clerk  of  de- 
fendant made  a  proposition  for  an  extension  of  the  time  in 
the  contract  stated,  or  asked  the  plaintiff  what  the  plaintiff 
would  take  and  extend  the  time  one  year;  that  the  plaintiff 
replied,  and  proposed  to  defendant  that  if  defendant  would 
pay  him  an  additional  sum  of  |4.22  he  would  extend  the  con- 
tract one  year;  that  to  this  proposition  of  plaintift'  the  de- 
fendant did  not  reply  accepting  or  rejecting  the  offer  made  by 
plaintiff.''  There  was  some  other  evidence  upon  this  same 
question,  but  it  was  all  of  the  same  import,  except  that  some 
of  it  showed  that  some  days  after  the  defendant  received  the 
said  letter  from  the  plaintiff,  but  within  the  same  month;  the 
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defendant  eent  another  letter  to  the  plaintiff  denying  all  obli- 
gation to  him,  and  all  contract  with  him.  The  court  refused 
to  give  a  certain  instruction  to  the  jury  for  the  plaintiff  with 
reference  to  said  extension,  but  gave  one  for  the  defendant 
upon  the  same  subject  The  instruction  given  for  the  defend- 
ant reads  as  follows:  "The  court  instructs  the  jury,  that  if 
defendant  notified  the  plaintiff  that  it  could  not  pay  for  said 
goods  according  to  the  agreement,  and  asked  a  year's  exten* 
sion  of  time,  and  in  reply  plaintiff  shipped  the  goods,  accept- 
ing the  offer  to  wait  until  February  1875,  the  jury  will  find  for 
the  defendant"  This  was  the  only  instruction  that  was  given 
in  the  case,  and  it  was  misleading,  and  erroneous.  It  is  true, 
that  the  plaintifi'  shipped  the  goods  after  the  defendant  asked 
for  the  extension  of  time;  and  it  is  also  true,  that  the  plaintiff 
at  the  time  he  shipped  the  goods  made  the  offer  to  wait  for  his 
pay  until  February  1875;  but  he  made  this  offer  only  upon 
the  express  condition  that  he  should  receive  for  his  goods 
$4.22  more  than  he  was  to  receive  for  them  under  the  original 
contract;  and  this  offer  was  never  accepted  by  the  defendant. 
There  was  not  the  slightest  evidence  tending  to  show  any  such 
acceptance.  Therefore  no  new  contract  or  agreement  was  ever 
made  between  the  parties  extending  the  time  for  payment; 
and  therefore  the  plaintiff  had  the  unquestionable  right  to  in- 
rist  upon  payment  being  made  under  the  original  contract, 
and  to  insist  on  payment  being  made  on  February  Ist  1874. 
This  suit  was  commenced  August  81st  1874,  and  was  therefore 
commenced  long  after  the  plaintiff^s  claim  became  due.  The 
error  of  the  court  below  was  in  wholly  ignoring  the  condition 
attached  to  the  plaintiff's  offer  to  extend  the  time  for  payment 
The  jury  in  accordance  with  the  foregoing  instruction  ren- 
dered a  verdict  in  favor  of  the  defendant  The  plaintiff  then 
moved  for  a  new  trial  on  the  grounds  that  the  verdidt  was  not 
sustained  by  sufficient  evidence,  and  that  the  court  erred  in 
instructing  the  jury.  This  motion  was  overruled,  and  here 
sgain  we  diink  the  court  below  erred.  Judgment  was  then 
rendered  upon  the  verdict  in  favor  of  the  defendant    And  for 
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the  errors  above  mentioned  this  judgment  must  be  reversed^ 
and  cause  remanded  for  a  new  trial. 
All  the  Justices  concurring. 


S.  F.  Nbsbit  v.  M.  O.  Hinbs. 

1.  New  TbiAL;  MotUm,  When  to  he  FOed.  Where  a  motion  for  a  new  trial  is 
not  filed  within  the  statutory  time,  the-  district  court  does  not  err  in 
overraling  it.  [OdeS  v.  SargerU,  3-<80;  MUOuU  v.  Milhoan,  11-617;  Fvider 
V.  Young,  19-150;  Clayton  v,  Sch.  Did,,  20-256;  LueoB  v.  Slurr,  21-480;  Atdd- 
$m  V.  Byrnes,  22-65 ;  ProEtt  v.  KeUey,  24-111 ;  Soper  v.  Medberry,  24-128 ;  Mvl- 
ten  w.lfuCodb,  24-774;  Kemer  v.  Petigo,  25-^2;  Fisher  v.  8tockebrand,26-b65; 
Hmfsr  V.  Tenny,  27-133 ;  OUy  v.  HamUton,  29-2 ;  Ikidge  «.  22. 22.,  31-146 ;  Cooper 
v,MeDonald,S^^:i 

2. PraeHee,    The  supreme  court  wiU  not  in  a  case  tried  by  a  jury 

set  aside  a  judgment  of  the  district  court  on  account  of  error  in  the  ad- 
mission or  rejection  of  testimony,  or  in  the  instructions,  when  it  appears 
that  a  motion  for  a  new  trial  on  account  of  such  error  has  been  over- 
ruled by  the  district  court  because  not  filed  in  time.  iTyper  v.  Soof, 
19-599;  State  v.  RiddU,  20-713;  IngersoU  v.  Yates,  21-95;  Oruble  v.  RyuB, 
23-196 ;  Stale  v,  Benson,  22-473 ;  Jarrett  v.  Apple,  31-695.] 

8. Waiver.    Any  matter  for  which  a  new  trial  may  be  granted,  is 

waived  by  the  neglect  of  the  party  to  move  for  a  new  trial.  [Bice  9.  Har- 
vey, 1^148;  HoOand  v,  Mudenger,  22-733;  Atchison  9.  Byrnes,  22-65;  Clark 
9.  Imbrie,  25-425;  QreenweU  v.  Oreenwell,  28-413;  Decker  v,  HouM,  30-616.] 

JError  from  Doniphan  District  OourL 
The  facts,  pleadings,  and  proceedings,  sufficiently  appear  in 
the  opinion  of  the  court  HineSy  as  plaintiff,  had  judgment 
for  $293,  and  costs,  at  the  March  Term  1875,  of  the  district 
court,  N.  P.,  judge  pro  tern.,  presiding,  and  Nesbit  brings  the 
case  here. 

TT.  D.  Webbf  for  plaintiff  in  error,  contended  that  a  motion 
for  a  new  trial  is  unnecessary.  The  only  question  it  raises  in 
this  court,  if  overruled,  is,  whether  or  not  the  court  below 
erred  in  overruling  it.  12  Kas.  89, 44;  Civil  Code,  §642.  The 
bill  of  exceptions  is  made  a  part  of  the  record  in  lliis  case,  and 
errors  appear  therein,  to-wit,  the  excluding  of  competent  testi- 
mony, and  the  giving  of  erroneous  instructions. 
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A.  Perry ^  for  defendant  in  error,  submitted,  that  aa  the  mo- 
tion for  a  new  trial  had  not  been  made  and  filed  within  three 
days  after  the  return  of  the  verdict,  the  errors  complained  of, 
even  if  they  existed,  were  waived. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  Action  on  a  note.  The  petition  was  in  due 
form.  The  answer  was,  &ilure  of  consideration.  On  trial, 
defendant  offered  testimony  in  support*  of  his  answer.  The 
testimonj  was  rejected,  and  exceptions  taken.  The  court  then 
instructed  the  jury  that  the  defense  had  failed,  and  to  return 
a  verdict  for  plaintiff,  which  was  done.  Exceptions  were  taken 
to  the  instructions.  The  verdict  was  returned  on  March  27th. 
A  motion  for  a  new  trial  was  filed  April  5th.  The  grounds  of 
the  motion  were  the  matters  above  stated.  The  motion  was 
overruled.  This  ruling  was  right.  The  motion  was  filed  out 
of  time.  Gen.  Stat  687,  §  308;  Mitchell  v.  MUhoan,  11  Kas.  617. 
If  it  had  been  sustained  it  would  have  been  error  calling  for  a 
reversal.  Odell  v.  Sargeniy  8  Eas.  80.  Where  ihe  grounds  of  a 
motion  for  a  new  trial  do  not  appear,  it  is  impossible  to  deter- 
mine whether  there  was  error  in  overruling  it  £irffuso7i  v. 
Graves^  12  Kas.  39. 

Counsel  for  plaintiff  in  error  would  ignore  the  motion  filed 
in  the  district  court,  and  ask  us  to  grant  a  new  trial  because 
of  the  errors  on  the  trial.  Can  this  be  done?  If  it  can,  the 
motion  for  a  new  trial  is  a  useless  ceremony,  and  might  as 
well  be  abandoned  altogether.  A  party  has  no  abstract,  in- 
herent right  to  a  new  trial.  He  has  a  right  because  and  so 
fiur  only  «8  the  statute  gives  it  to  him.  It  prescribes  the  way 
to  obtidn  it,  and  that  is  by  motion  filed  within  three  days.  If 
lie  fidk  to  imrsue  this  mode  he  loses  the  benefit  of  any  errors 
on  the  trial,  and  is  concluded  as  to  all  matters  occurring  at  the 
trial.  It  will  be  noticed  that  the  errors  complained  of  are  only 
those  occarring  on  the  trial,  and  that  the  relief  sought  is  strictly 
and  solely  a  new  trial  because  of  such  enters.  It  is  not  pre- 
tended that  the  pleadings  do  not  warrant  the  judgnouent,  v 
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that  there  are  any  errors  apparent  in  the  record  except  in  those 
proceedings  of  the  trial  which  are  brought  into  the  record 
solely  by  the  bill  of  exceptions.  It  would  seem  a  contradictioa 
to  hold  that  the  district  court  properly  overruled  a  motion  for 
a  new  trial  founded  upon  certain  errors  in  the  trial,  and  at  the 
same  time  that  a  new  trial  must  be  granted  because  of  those 
same  errors.  It  is  a  common  ruling,  that  where  it  is  claimed 
that  the  verdict  is  against  the  evidence  a  motion  for  a  new  trial 
founded  upon  that  claim  must  be  decided  by  the  district  court 
before  the  question  will  be  considered  in  the  reviewing  court. 
Polk  V.  The  State,  8  Mo.  544;  Floesch  v.  Bank,  10  Mo.  616; 
Rhodes  v.  White,  11  Mo.  623;  Foym  v.  The  State,  18  Mo.  444; 
Kejmer,  Adm'r,  v.  Snively's  Adm'r^  19  Ohio,  296;  WeatfaU  v. 
Dmgan,  14  Ohio  St.  276;  JDmohm  v.  The  Country  2  Penn.  St. 
230;  Farris  v.  The  State,  85  Ga.  241;  Hayioard  v.  Ormsbee,  11 
Wis.  8;  Jewitt  v.  Whalen,  11  Wis.  124;  Barnes  v.  Barber,  1  Oil- 
man, 401;  Smith  v.  GiUett,  50  111.  290;  Kent  v.  Lawson^  12  Ind. 
675;  City  of  Aurora  v.  West,  22  Ind.  88;  HaUock  v.  Iglehart,  30 
Ind.  827.  The  ruling  is  not  so  uniform  where  the  alleged 
error  consists  in  admitting  or  rejecting  testimony,  or  in  lie 
instructions.  In  the  cases  from  Missouri  and  Indiana,  above 
cited,  the  ruling  is,  that  such  error  will  not  be  considered  in 
the  absence  of  a  motion  for  a  new  trial.  So  also  is'tb^  decision 
in  Evans  v.  Lohr,  2  Scam.  611.  But  the  contrary  is  held  in  11 
Wis.  8,  and  50  III.  290.  This  latter  case  reviews  and  disap- 
proves of  Evans  v.  Lohr,  supra.  And  many  cases  can  be  found 
in  which  the  courts  of  review  have  set  aside  the  judgments  of 
lower  coui*ts  on  account  of  error  in  respect  to  the  testimony  or 
instructions,  when  no  motion  for  a  new  trial  was  filed.  Doubt- 
less such  rulings  were  correct,  though  we  are  not  sufficiently 
familiar  with  the  practice  or  statutes  of  the  states  in  which 
these  decisions  appear,  to  have  any  opinion  upon  the  question* 
Perhaps  such  matters  were  not  proper  subjects  of  motions  for 
new  trial,  or  such  motions  may  have  been  (aa  in  some  decisions 
they  are  said  to  be)  merely  addressed  to  the  discretion  of  the 
trial  court,  and  therefore  tiie  ruling  on  them  not  the  subject  of 
review.    In  the  case  of  Kent  v.  Lawson,  supra,  it  is  said  that 
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"any  matter  for  which  a  new  trial  may  be  granted  is  waived 
by  the  neglect  of  the  party  to  move  for  a  new  trial; ''  and  such 
seemfl  a  fair  statement  of  the  rale  as  it  obtains  in  the  practice 
here.  The  granting  of  new  trials  is  not  a  matter  of  discretion 
with  ns.  It  is  a  matter  of  strict  right.  Special  grounds  for 
the  motion  are  named  in  the  statute.  ''Error  of  law  occurring 
at  the  trial,  and  excepted  to  by  the  party  making  the  applica- 
tion/' is  one.  Gen.  8tat.  687,  §  306.  Error  lies  to  this  court 
from  an  order  granting  or  refusing  a  new  triaL  Gen.  Stat.  786, 
{542.  But  it  is  said  that  this  court  may  reverse  the  judgment 
of  the  district  court  for  "errors  appearing  on  the  record," 
(Geo.  Stat  785,  §  542,)  and  this  error  is  brought  onto  the  record 
by  bill  of  exceptions.  K  a  bill  of  exceptions  is  proper  in  any 
case,  and  without  reference  to  whether  there  be  a  motion  for 
a  new  trial,  it  would  seem  that  any  error  that  occurs  may  be 
reviewed  by  the  supreme  court  without  any  motion  for  a  new 
triaL  In  such  ease  .the  value  of  those  provisions  of  the  code 
concerning  new  trials  would  seem  slight.  It  cannot  be  meant 
that  the  supreme  court'  must  reverse  for  any  error  which  it 
finds  on  the  record.  Some  errors  work  no  prejudice,  and  are 
immaterial.  Some  are  not  excepted  to,  and  some  are  waived. 
Among  those  waived  are  ^< errors  occurring  at  the  trial''  and 
not  presented  in  a  motion  for  a  new  trial. 

The  judgment  will  be  affirmed* 

All  the  Justices  concurring* 
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John  H.  Prbscott  v.  David  Bbbbb  ei  oL 

School  Lakdb— TFAm  Sold,  are  Subjed  to  TnuBOtUm,  The  school  lands  of 
this  8ta4»  are,  after  sale,  sahject  to  taxation^  althoagh  they  have  neither 
been  patented,  nor  folij  paid  for;  and  tax  deeds  therefor,  if  in  fonn, 
and  based  upon  regular  tax  proceedings,  convey  all  the  interest  held  by 
the  purchaser  from  the  state.  ISuUe  v.  Banker?  Ast^n,  23-602;  PhS^nn  v. 
McCaHy,  24r-402;  SlaU  v,  BarreU,  27-218;  Morgan  v.  Oomm'n,  27-281; 
CbmmVt  «.  Baldwin,  29-641;  Baker  «.  Newlandf  25-26;  OswaU  «.  HaUoweU, 
16-164.] 

Mrar  Jram  Saline  Distrid  Court 

Injuhotion,  brought  by  PreseoiU  The  8.W«^  of  flee.  S6,  in 
townflhip  14  south,  range  8  west,  in  Saline  county,  was  a  part  of 
the  lands  reserved  to  the  state  as  ^'school  lands."  In  January 
1869  said  tract  of  land  was  sold  in  accordance  with  the  laws  of 
this  state  for  $800,  payable  in  ten  equal  annual  installments,  with 
interest.  One  George  Pearson  was  the  purchaser.  Pearson 
assigned  his  certificate  of  purchase  to  Preaeott.  Said  land  was 
assessed  in  1869  for  the  purposes  of  tiaxation,  and  was  valued 
at  the  ftill  sum  of  $800.  The  taxes  not  being  paid,  the  land 
was  sold  at  tax-sale  in  1870,  defendant  A.  M.  Beebe  being  the 
purchaser  at  such  sale.  In  1878,  shortly  before  a  tax-deed  was 
due  on  said  tax-sale,  JPrescott  commenced  this  action^  making 
said  A.  M.  Beebe,  and  David  BeebCy  county  clerk,  defendants, 
to  enjoin  and  restrain  the  issuing  of  a  tax-deed  to  said  A.  M. 
Beebe  on  the  sale-certificate  held  by  him  for  said  taxes  of  1869. 
Said  A.  M.  B.  had  paid  the  taxes  on  said  land  for  1870, 1871 
and  1872,  and  such  taxes  were  duly  endorsed  on  the  sale-certifi- 
cate held  by  him.  The  application  for  a  temporary  injunction 
was  made  at  the  May  Term  1878,  J.  G.  S.,  judge  pro  tem.^  pre- 
siding. The  injunction  was  refused,  and  Preseoti  appeals,  and 
brings  the  case  here  on  error  for  review. 

C.  A.  Siller^  for  plaintifiT,  contended,  first,  that  ch.  94,  Gen. 
Stat  1868,  '^an  act  to  provide  for  the  sale  of  school  lands,''  is 
unconstitutional  and  void,  as  to  §14  thereof,  on  the  subject  of 
taxation,  because  the  law  contains  more  than  one  subject,  and 
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one  not  clearly  eoqpreesed  in  its  title.  2d»  ThiB  section,  and  the 
tax  law,  are  anconstitutional  and  void^  as  iinpairing  the  dhli^ 
gallons  of  the  contract  with  the  United  States  regarding  the 
diflposal  of  school  lands  by  the  state.  3d^  The  laws  providing 
for  the  taxation  of  this  class  of  lands  are  unconstitutional  and 
void,  in  that  they  do  not  provide  for  a  rate  of  assessment  and 
taxation,  uniform  and  equal  with  other  property.  4th,  If  these 
lands  be  taxable,  the  provisions  of  the  law  are  illegal  in  pro* 
Tiding  a  remedy  by  sale  and  deed  of  the  land  itself,  whereby 
a  title  in  fee  is  created  out  of  a  mere  contingent  interest  of 
the  purchaser  of  school  lands;  and  there  is  no  law  for  con- 
Teying  such  purchaser's  interests.  Cooley  on  Taxation,  4, 131, 
476;  Const  of  Kas.,  art.  2,  §16;  19  Ark.  860;  6  McLean,  886; 
87  lU.  82;  7  Cranch,  164;  4- Wheat.  816;  Oooley  Const  Lim. 
127,280;  86  Oal.  220;  5  Eas.  362;  6  Eas.  616;  21  Wis.  688. 

John  Foster^  for  defendants,  against  plaintiflF's  propositions, 
cited,  6  Kas.  838;  Cooley  on  Taxation,  54,  and  cases  there 
cited;  69  Penn.  St  138;  7  Kas.  222;  8  Kas.  201,  847;  16  Kas. 
164. 

The  opinion  of  the  court  was  delivered  by 

Bbxwsk,  J. :  The  question  in  this  case  is,  whether  school 
lands,  after  they  have  been  sold,  and  before  they  are  fully  paid 
for,  are  subject  to  taxation  and  to  sale  and  conveyance  by  tax* 
deed.  The  plaintiff  in  error  claims  that  this  land  cannot  be 
conveyed  by  a  tax-deed,  for  the  following  reasons:  "  First,  The 
law  in  reference  to  the  sale  of  school  lands,  is  unconstitutionat 
and  void,  as  to  said  §14,  on  the  subject  of  taxation,  becatise 
the  law  contains  more  than  one  subject,  and  one  not  clearly 
expressed  in  its  titie.  Second,  This  section,  and  the  tax-law^ 
are  unconstitutional  and  void,  as  impairing  the  obligations  of 
the  contract  with  the  United  States  regarding  the  disposal  of 
Bchool  lands  by  this  state.  Third,  The  laws  providing  for  the 
taxation  of  this  class  of  lands,  are  unconstitutional  and  void, 
in  that  they  do  not  provide  a  rate  of  assessment  and  taxation 
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uniform  and  eqnal  with  other  property.  Fourth,  If  these 
lands  be  taxable,  the  provisions  of  the  law  are  illegal  in  pro* 
viding  a  remedy  by  sale  and  deed  of  the  land  itself,  whereby 
a  title  in  fee  is  created  out  of  a  mere  contingent  interest  of  the 
purchaser  of  school  lands;  and  there  is  no  law  for  conveying 
such  purchaser's  interests." 

None  of  these  reasons  are,  we  think,  sufficient.  Sec  14 
above  referred  to,  (Gen.  Stat.  945,)  reads,  "No  purchaser  of 
school  lands  prior  to  his  obtaining  title  to  the  same,  shall  com- 
mit waste  upon  such  land,  or  take  or  remove  mineral  or  timber 
from  the  same,  other  than  for  use  upon  or  improvements  of 
said  land.  The  lands  purchased  under  this  act  shall  be  subject 
to  taxation  as  other  land,  and  in  case  of  nonpayment  of  any 
taxes  charged  thereon,  the  said  lands  may  be  sold  as  in  other 
cases;  but  the  purchaser  at  said  sale  shall  be  subject  to  all  the 
conditions  of  the  bond  of  the  original  maker,  and  of  the  cer- 
tificate of  purchase."  The  title  of  the  act  is,  "An  act  to  pro- 
vide for  the  sale  of  the  school  lands;"  and  the  subject-matter 
of  the  act  is  fairly  indicated  by  its  title.  Surely,  a  section  de- 
fining the  interests  and -rights  acquired  by  a  purchaser  of  these 
lands,  is  germane  to  the  subject,  and  within  the  scope  of  the 
title.  The  state  holds  the  land  free  from  taxation  under  that 
provision  of  the  tax-law  which  exempts  "property  belonging 
exclusively  to  this  state."  Gen.  Stat.  1021,  §8.  Should  not  a 
statute  authorizing  a  sale  prescribe  whether  such  a  sale  carried 
with  it  the  exemption?  and  could  such  a  provision  be  held 
foreign  to  the  subject-matter?  Bawmctn  v,  CockriUy  6  Kas.  883; 
CommWs  Sedgwick  Ckmnty  v.  BaHtxy^  18  Kas.  600.  We  fail  to  see 
wherein  the  taxing  of  these  lands^  after  they  are  sold  conflicts 
with  the  obligations  of  any  contract  made  with  the  United 
States  regarding  them.  Doubtless  the  lands  would  sell  for 
more  if  they  were  permanently  or  even  temporarily  exempted 
from  taxation  in  the  hands  of  individuals;  but  when  or  by 
what  instrument  did  the  state  contract  to  so  exempt  fhem? 

Nor  do  we  see  any  section  of  the  law  which  orders  a  differ- 
ent raU  of  assessment  and  taxation  in  respect  to  these  lands 
from  that  prevailing  as  to  all  other  lands.     The  solitary  pro- 
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viaion  ie,  that  *'  the  lands  purchased  under  this  act  shall  be  sub- 
ject to  taxation  as  other  lands/'  etc.  The  real  objection  of 
counsel  is  exactly  the  reverse  of  this,  and  that  is,  that  this  prop- 
erty is  assessed  and  taxed  at  the  same  rate  as  other  property, 
when  it  ought  not  to  be  because  the  purchaser  does  not  hold 
the  full  equitable  or  legal  title.  In  other  words,  there  is  an 
eqaitable  mortgage  on  the  land  belonging  to  the  state,  and  in 
the  assessment  this  mortgage  ought  to  be  deducted  from  the 
value  of  the  land^  the  purchaser's  interest  in  the  land  should 
be  taxed,  and  not  the  land  itself.  But  in  no  other  case  is  the 
amount  of  an  incumbrance  deducted  from  the  value  of  the 
land  in  assessing  it  for  taxation.  The  land  is  assessed  at  its 
iullvaln^,  and  no  account  is  taken  of  any  mortgage  or  other 
lien.  This  may  work  a  hardship  on  the  land-owner,  .especially 
when  the  incumbrances  nearly  equal  the  value  of  the  land;  but 
still  it  furnishes  no  basis  for  enjoining  the  tax.  The  fact  that 
the  state  holds  the  lien,  can  make  no  difference.  That  may 
render  the  mortgage  exempt  from  taxation.  So  it  would  be  it 
held  by  a  non-resident  And  in  California  it  has  been  decided 
that  taxing  mortgages  is  itself  double  taxation,  and  cannot  be 
tolerated,  though  the  contrary  is  the  general  current  of  decis- 
ion. But  none  of  these  questions  affect  the  land-owner.  It  is 
one  and  the  same  thing  to  him  whether  the  state,  a  non-resi- 
dent, or  a  resident,  owns  the  mortgage.  His  land  is  assessed 
at  the  same  valuation.  He  is  only  interested  in  this  way,  and 
that  in  common  with  all  others,  that  the  more  property  there 
is  within  the  state  subject  to  taxation,  the  less  will  be  the 
amount  of  the  tax  upon  each.  Nor  does  the  state  school-fund 
suffer  4my  loss.  The  holder  of  the  title  simply  takes  the  inter- 
est of  the  purchaser.  In  other  words,  he  buys  the  land  charged 
with  the  state's  lien.  Such  is  the  plain  language  of  the  statute. 
And  in  this  it  differs  from  the  case  of  an  ordinary  mortgage. 
There,  the  tax-deed  conveys  the  land  discharged  by  the  lien ; 
here,  still  charged  with  it.  But  this  is  a  matter  of  which  the 
holder  of  the  tax-deed  may  alone  complain.  He  alone  is 
wronged,  if  anybody.  And  in  this  case  he  is  satisfied  with 
and  insisting  upon  his  deed.     But  it  is  said  that  it  is  apparent. 


Digitized  by 


Google 


824  SUPREME  COURT  OF  KANSAS. 

Prescott  ▼.  Beebe. 

from  §  16  of  the  act,  that  the  purchaser  forfeits  the  land  in  case 
of  a  failure  to  make  the  deferred  payments  at  the  stipulated 
times,  and  that  he  therefore  has  neither  a  legal  nor  equitable 
title,  but  only  a  '^  contingent,  conditional  and  inchoate  equity,'' 
which  according  to  Parker  v.  TF&wor,  6  Kas.  862,  ChmmWs  of 
Douglas  Co.  v.  U.  P.  Bly.  Cb.,  6  Eas.  616,  is  not  subject  to  taxa- 
tion. It  is  unnecessary  to  inquire  what  would  be  the  rule 
independent  of  §  14  above  quoted,  or  whether  but  for  that  the 
interest  conveyed  would  be  sufficient  to  render  the  land  as  such 
taxable.  For  with  it  the  case  stands  thus:  The  constitution 
only  restricts  the  legislature  from  taxing  property  ^'  used  ex* 
clusively  for  state"  and  other  purposes.  That  has  no  applica- 
tion to  these  lands.  They  are  in  no  sense  ^^used  exclusively" 
for  any  of  the  purposes  there  named.  Taxing  the  interest 
passed  by  a  sale  of  these  lands,  in  no  way  conflicts  with  any 
•contract  made  with  the  United  States,  or  the  terms  of  any 
grant  by  it  to  the  state.  Being  property  within  the  state,  and 
owned  by  the  state,  it  is  subject  to  legislative  control.  The 
le^slature  has  provided  for  its  sale,  and  in  terms  declared  that 
when  sold,  although  not  fully  paid  for,  it  shall  become  subject 
to  taxation.  The  purchaser  buys  with  full  notice  of  this  con- 
dition.   Can  he  complain  if  it  is  enforced?    We  think  not. 

The  judgment  will  be  affirmed* 

All  the  Justices  concurring. 
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Cha&les  a.  Bliss  et  aL  v.  Allbn  Carlson. 

GovmnTANGi;  DUereHon  qf  Court,  The  matter  of  continuance  is  largely 
within  the  discretion  of  the  trial  court,  and  its  ruling  thereon  will  be 
sustained  unless  it  appears  that  such  discretion  has  been  abused.  {Aiio- 
aaHon  v.  EUcheodc,  4-36 ;  HoUenriein  v.  Conrad,  &^36 ;  Davia  v.  WiUon,  11-74 ; 
Smawm  v.  Aultman,  14-273;  FOffne  v.  Bank,  16-148;  HoekeU  9.  Turner, 
l»-529;  Suae  v,  Hagan,  22-490.] 

Error  from  Cowley  District  Court 
Action  by  Carlson  against  Bliss  ^  Blandon.    Trial  at  the 
March  Term  1875.    Verdict  and  judgment  for  plaintiff,  and 
defendants  bring  the  case  here.     The  material  facts,  and  er- 
rors complained  of,  are  stated  in  the  opinion. 

L.  X  Webb,  and  jD.  A.  MUlington,  for  plaintiffi  in  error. 
/.  if.  Alexander^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Breweb,  J.:  The  only  question  presented  by  counsel  is, 
whether  there  was  eitor  in  refusing  a  continuance.  The  ac- 
tion was  brought  before  a  justice  of  the  peace;  the  amount 
claimed  was  f  115,  and  claimed  as  a  balance  on  a  building-con- 
tract, due  since  July  1872.  On  appeal  to  the  district  court 
judgment  was  recovered  for  f61.50.  The  affidavit  for  con- 
tinnance  was  filed  in  the  latter  court  on  March  26th  1875,  and 
alleged  as  ground  for  continuance  the  absence  of  a  material 
witness.  In  reference  to  his  absence,  and  the  probability  of 
procuring  his  testimony^  the  allegations  are,  ^^that  the  de- 
fendants have  not  been  able  to  obtain  the  testimony  of  said 
witness;  that  said  witness  is  somewhere  in  the  terrritory  of 
Colorado,  but  just  where,  or  what  his  post-office  address  is, 
affiant  does  not  know,  although  he  has  made  numerous  in- 
quiries  to  ascertain  it;  that  said  absent  witness  went  to  Colo- 
rado in  the  spring  of  1874,  since  which  time  defendant  has  not 
heard  from  him.  Affiant  further  says  that  he  expects  to  pro- 
eore  the  testimony  of  said  absent  witness  for  the  next  term  of 
iMs  court" 

The  matter  of  continuance  is  largely  within  the  discretion 
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of  the  trial  court,  and  its  ruling  thereon  will  be  sustained 
unless  it  appears  that  such  discretion  has  been  abused.  Sd. 
As^nv.  Eitchcockj  4  Kas.  40;  Sottenstein  v.  Conrad^  9  Kas.  436; 
Davis  V.  Wilson,  11  Kas.  74.  That  disposes  of  this  case,  for  it 
cannot  be  said  that  the  court  abused  its  discretion  in  refusing 
a  continuance  upon  such  a  showing.  The  amount  in  contro- 
versy was  small.  The  witness  had  been  absent  a  year.  His 
exact  whereabouts  were  unknown.  "Numerous  inquiries"  had 
Mled  to  discover  him.  The  defendant  said  he  expected  to 
procure  his  testimony  at  the  succeeding  term,  but  no  facta 
were  alleged  from  which  the  court  could  see  that  there  waa 
any  probability  thereof.  Smith  v.  Williams^  II  Kas.  104. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Robert  Hogg  v.  Albert  A.  Greek. 

AcriOK  OH  Rrplevin  Bond  ;  Liability  of  Surety.  A.  signed  a  replevin  bond 
in  an.  action  brought  before  a  justice  of  the  peace  by  B.  against  C.  At 
the  time  of  signing  the  bond  he  received  from  B.  certain  personal  prop- 
erty, to  hold  as  indemnity.  Judgment  was  rendered  by  the  justice  in 
favor  of  B.  for  a  small  portion  of  the  property  claimed.  The  tea  days 
in  which  to  i>erfect  an  appeal  passed  without  the  filing  of  an  appeal 
bond.    A.  returned  to  B.  the  property  held  as  indemnity,  notified  B.'s 

'  attorneys  not  to  consent  to  an  appeal,  and  ordered  out  an  execution. 
The  execution  was  levied  oh  sufficient  property  to  satisfy  it.  Subse- 
quently a  stipulation  waiving  the.  necessity  of  filing  an  appeal  bond  in 

^  ten  days  was  signed  by  the  attorneys  of  the  respective  parties,  an  appeal 

bond  filed,  and  the  case  taken  to  the  district  court.    There  a  trial  was 

had  and  judgment  rendered  in  favor  of  C.  for  costs.     An  execution 

thereon  against  B.  was  returned  unsatisfied,  and  an  action  brought 

.   against  A.  on  the  replevin  bond.    Held,  That  the  action  would  lie. 

JError  from  Jackson  District  Court 

A  suNiciBHT  statement  of  the  facts  will  be  found  in  the 
opinion.  Green  had  judgment  for  f  157,  at  the  April  Term 
1875  of  the  district  court,  and  Sbgg  brings  the  case  here. 
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Dodge  ^  KeOer,  for  plaintiff  in  error.  * 

Chas  Hayden^  and  Wl  8.  Hoaglin^  for  defendant  in  error. 

The  opinion  of  the  conrt  was  delivered  by 

Bebwer,  J.:  The  facts  in  this  case  are  these:  One  Kenneth 
McLennan  commenced  an  action  of  replevin  before  a  justice 
of  the  peace  against  defendant  in  error,  Albert  A.  Green. 
Bobert  Hogg,  the  plaintiff  in  error,  went  on  the  replevin  bond. 
At  the  time  of  signing  this  bond  McLennan  gave  to  Hogg 
Bome  personal  property  to  hold  as  indemnity  against  loss  by 
reason  thereof.  Judgment  was  rendered  by  the  justice  in 
&Tor  of  McLennan  for  one  of  several  articles  claitned,  and 
eosts.  The  'ten  days  in  which  to  perfect  an  appeal  passed  with* 
oat  the  filing  any  bond,  and  Hogg  returned  to  McLennan  the 
property  held  as  indemnity,  notified  McLennan's  attdrneys 
not  to  consent  to  any  appeal  thereafter,  and  ordered  put  aB 
execution.  The  execution  was  issued,  and  levied  on  enough 
personal  property  to  satisfy  it  Subsequently  a  stipulation  for 
appeal  was  signed  by  the  attorneys  of  the  respective  parties, 
an  appeal  bond  filed,  and  the  case  taken  to  the  district  court- 
There  a  trial  was  had,  and  judgment  rendered  in  favor  of 
Qreen  for  costs.  An  execution  against  McLennan  was  returned 
unsatisfied,  and  then  this  action  was  brought  on  the  replevin 
bond  to  recover  those  costs.  Is  the  plaintiff  in  error  liable  on 
the  bond?  We  think  he  is.  His  bond  was  conditioned  to  pay 
all  costs  that  might  be  awarded.  Any  arrangement  for  indem* 
nity  was  personal  to  him  and  McLennan,  and  could  not  in  the 
slightest  degree  affect  his  liability  on  the  bond.  Whether  the 
same  was  known  or  not  to  Green,  was  entirely  immaterial. 
One  who  signs  a  replevin  hood  assumes  all  the  liability  the 
law  gives  to  such  a  bond,  and  can  by  no  personal  arrangement 
with  the  party  for  whom  he  signs  limit  or  affect  such  liability. 
The  bond  is  a  protection  to  the  adverse  party,  and  he  alone  can 
release  or  relieve  the  surety.  Nor  has  the  surety,  by  virtue  of 
ttgning  the  bond,  any  right  to  control  the  proceedings  in  the 
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action.  His  forbidding  the  attorneys  to  do  this  and  notifying 
them  to  do  that,  amounts  to  nothing.  They  are  responsible 
to  their  clients^  and  look  to  them  alone  for  directions.  It 
would  seem  very  much  as  though  the  surety  in  this  case  had 
full  control  of  the  action,  and  could  order  out  process,  and 
stay  proceedings,  without  regard  to  the  wishes  of  the  plaintifE 
Neither  is  the  surety  discharged  by  a  failure  of  the  party  to 
insist  upon  every  legal  right.  Here  the  plaintiff  waived  the 
right  to  insist  upon  the  filing  of  the  appeal  bond  within  ten 
days.  It  does  not  appear  to  have  been  a  mere  wanton  act,  for 
he  had  recovered  judgment  "before  the  justice  for  only  a  small 
part  of  his  claim.  It  is  reasonable  to  suppose  that  he  thought 
that  he  had  a  just  claim  to  all  he  demanded,  and  that  upon  a 
further  trial  he  could  make  it  so  appear,  and  therefore  in  all 
honesty  and  fairness  waived  the  filing  of  the  appeal  bond 
within  the  ten  days.  He  might  have  waived  a  bond  altogether, 
and  still  the  case  have  passed  by  appeal  to  the  district  court. 
The  surety  must  abide  the  result  of  the  action,  and  it  was  the 
same  action  in  the  justice's  and  district  courts. 

The  judgment  will  be  affirmed. 

Kingman,  C.  J.,  concurring. 


W.  J.  Hbbman  ei  oL  y.  William  Millbb. 

L  SsmNG-OFF  Judgmbntb;  Discretion.  While  the  courts  have  the  power  to 
off-set  judgments  upon  motion,  yet  the  exercise  of  that  power  is  in  a 
measure  discretionary,  and  it  will  not  be  exercised  in  cases  in  which  it 
would  be  inequitable  to  do  so.    ITumer  v.  Orawford,  14-499.] 

2. Where  A.,  a  creditor  of  B.,  brought  suit  upon  his  daim,  and  in 

the  action  caused  an  attachment  to  be  issued  and  levied  upon  the  prop- 
erty of  B.,  which  attachment  was  afterward  vacated  and  set  aside,  and 
an  action  for  damages  brought  by  B.  against  C,  the  surety  on  the  at- 
tachment bond,  and  where  in  each  action  judgment  was  duly  recovered, 
and  thereafter  A.'s  judgment  was  assigned  to  C,  and  where  the  record 
fails  to  disclose  any  of  the  facts  concerning  the  attachment  proceedings 
except  that  they  were  vacated  and  set  aside,  this  court  is  unable  to  say 
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that  it  was  o^jiirt  or  inequitable  to  oyerrale  the  motion  of  C.  to  set-ofi 
the  two  judgments. 
1  — ^-«  A  party  moat  be  the  ^beolate  and  beneficial  owner  of  a  jadpr- 
meat  before  he  can  have  it  set-off  a  jadgment  against  him.    IBead  v, 

SrTQT  from  Labette  DUtriet  Court 

Hbbmak  and  another,  as  assignees  of  a  judgment  rendered 
by  the  district  court  against  Miller ^  moved  that  such  judgment 
be  set-off  against^  a  judgment  Miller  had  recovered  in  said 
court  against  them.  The  district  court,  at  the  June  Term 
1875,  denied  such  motion  to  set-off,  and  the  Hei^mana  bring 
the  case  here  for  review.  All  the  fitcts  are  stated  in  the  opin- 
ion. 

Ihtef  MoidariSy  for  plaintiffi  in  error. 
A.  R.  Ayres^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbr,  J. :  The  plaintiffs  in  error  moved  the  district  court 
of  Labette  county  to  set-off  one  judgment  against  another. 
The  court  overruled  the  motion,  and  this  ruling  is  now  pre- 
sented for  review.  The  facts  are  these:  The  Laflin  k  Band 
Powder  Company  sued  Miller.  In  that  action  an  attachment 
was  issued,  and  plaintifb  in  error  went  on  the  bond  as  sureties. 
The  attachment  was  dissolved,  and  Miller  brought  suit  on  the 
bond  against  plaintiflb  in  error  for  damages.  Both  actions 
stood  for  trial  at  the  same  term.  The  first-named  case  was 
tried  first,  and  judgment  entered,  and  thereafter,  and  before 
the  verdict  in  the  second  was  returned,  this  assignment  was 
filed,  to-wit: 

"For  the  purpose  of  indemnifying  Sylvester  F.  Herman  and 
W*.  J.  Herman,  the  defendants  in  the  case  now  pending  in  this 
court  wherein  Wm.  Miller  is  plaintiff  and  said  parties  are  de- 
fendants,  the  plaintiffi  herein  hereby  assign  to  Sylvester  F. 
Herm&n  and  W.  J.  Herman  the  proceeds  in  the  above-entitled 
caaae.    June  16th,  1875. 

"Laflin  ft  Rand  Powdrb  Co.,  Plaintiffs^ 
By  True  ^  Madaris^  thdr  Attorneys." 
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In  reference  to  this,  one  of  the  attorneye  testified  that  he 
was  instructed  by  the  plaintiffs  to  make  this  asisignthent  to  the 
Hermans  **  to  indemnify  tliem  against  ahy  loss  in  this  case/* 
that  is^  the  one  in  which  Miller  sued  them.  And  ipgain:  "I 
assigned  because  Miller  was  worthless,  and  I  could  not  collect 
the  Laflin  &  Rdnd  Powder  Co.  judgmebt  agaihst  him."  And 
again:  "The  company  assigned  to  the  deifeadantB  th^  judg- 
ment they  recovered  against  Miller  in  that  action  to  indemnify 
them  in  this  action,  and  enable  them  to  meet  and  satisfy  what- 
ever-damages. Miller  might  recover  in  this,  actalpn  by  an  equal 
amount  of  Miller's  indebtedness  to  the  company  for  \i^hom  the 
defendants  sigAcd  th^  bond  qq  which  .jthis  ftptipii  lei  based." 
After  the  verdict  was  returned  in  the  second  suit  Miller  as. 
signed  his  verdict  and  claim  to  his  attorneys  for  fees. 

Should  the  ruling  of  ithe  district  court  be  reversed,  and  a 
set-off  ordered?  We  thinfc  not.  While  <?ourts  have  the  un- 
questioned power  to  offset  judgments  upon  motion,  yet  the 
exercise  of  that  power  is  in  some  degree  disck^tionary,  and  it 
will  not  be  exercised  in  cases  in  which  it  wonld  be  ineqqitable 
so  to.  do.  Taylor  v.  Williams^  14  Wis.  15.5;  Bums  a  Thomr 
burghy  9  Watts,  78;  Smson  v.  Hariy  14  Johns.  63;  Zogbamn  v. 
ParJter,  55  N.  T.  120;  Waterman  on  Set-Off,  §842;  Simpson 
V.  Lamb^  40  Eng.  L.'  &  E.  69.  In  the  case  from  ^  Watts,  the 
court  says,  that  "the  power  to  set  one  judgment  off  against 
another  is  an  inherent  one,  and  the  only  equitable  power 
which  the  common-law  courts  originally  possessed.  Not  be- 
ing conferred  by  the  statute,  it  is  not  a  legal  power,' nor  its  ex- 
ercise demandable  of  right;  and  being  4wcretionary,  the 
propriety  of  its  exercise  cannot  be  questioned  here,  where  we 
are  incompetent  to  judge  of  the  circumstances.''  And  in  the 
case  in  Johnson's  Reports,  it  was  decided  that  "a  court  of  law 
alloy^^  set-offs  of  judgments  ex  gratia,  blit  a  party  applying  to 
a  court  of  equity  is  entitled  to  it  as  a  matter  of  right.**  It  is 
apparent  from  th^  facts  of  this  case  that  the  court  in  the  i^bove 
q^iiotation  was  comparing  the'  remedy  by  motion  yfVh,  that  by 
bill  in  equity,  and  that.it  meant  thereby  that  while  the  grant- 
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ing  or  refilling  i^  motion  to  e(ct-off  judgments  was  a  matter  6t 
discretion^  and  not  reviewable^  yet  when'  the  same  relief  was 
aoQght  by  bill  in  eqaity  it  waa  not  a  matter  of  discretion,  but: 
the  court  was  bound  to  determine  the  rights  of  parties  accord-; 
ing  to  the  established  principles  of  equiiy.  Even  in  such  cases^ 
therefore,  no  set-off  would  be  decreeld  unless  it  were  equitable 
to  do  80.  See  also  Dunkin  p.  Vandenburghy  1  Paige,  022,  in 
which  the  chancellor  holds,  that,  "  The  power  of  the  court  of 
chancery  to  set-off  one- judgment  against  another  on  motion  ia 
the  same  as  that  of  the  common-law  courts.  It  is  only  on  bill 
filed  that  its  jurisdiction  is  more  extensive.'*  And  see  Brount^ 
V.  Warren  J  43  New  Hamp.  430;  Camp  v,  Pcdge^  AdmW^  40  Ga.^ 
45;  Biekman  v.  Manlovey  IS  Cal.  388;  GoUetv.  Jones  j  7  B.  Mon«. 
586;  Duff  V.  Wells j  7  Heisk.  (Tenn.)  17.  It  appears  in  the 
case  from  18  Cal.  that  one  W.  recovered  «  judgment  against 
Bickman;  that  execution  was  issued  thereon;  and  placed  in: 
the  hands  of  Manlove,  the  sherifi^  ^W  levied  upon  .certain 
exempt  property  belonging  to  Bickman,  and  sold  it  The  lat-: 
ter  sfued  the  sheriff  for  the  value  of  thid  property  and  reoov^ 
ered  a  judgment  therefor.  W.  assigned  his  judgment  to  the 
sheriff,  and  the  latter  moved  to  set-off  one  judgment  against 
the  other.  The  court  held  that  this  oould  not  be  done;  that 
it  would  be  ui\just,  and  practically  an  evasion  of  the  exemption 
law.  Similar  vieWs  were  expressed  in  the  cases  cited  from 
Kentucky  and  Tennessee.  In  the  latter,  the  court  says,  that . 
'^The  statute  of  this  state,  and  the  general  rule,  that  judg- 
ments of  the  same  courts  may  be  off-set  against  each  other 
are  applicable  only  to  such  judgments  as  are  founded  upon 
matters  ex  contractu^*  But  omtra  to  the  views  of  these  last 
cases,  see  Temj^  v.  Scott^  3  Minn.  419«  We  do  not  understand 
the  law  to  be  as  stated  in  some  of  the  above  quotations,  that 
the  granting  or  refusing  of  a  motion  to  set-off  judgments  is  a 
matter  purely  exgrcUia^  arid  not  subject  to  review,  but  we  do 
understand  that  the  determination  of  such  a  motion  is  to  be 
npon  strictly  equitable  principles,  and  that  the  mere  existence 
of  mutual  judgments,  though  in  tiie  same  court,  and  held  by 


Digitized  by 


Google 


882  SUPREME  COURT  OF  KANSAS. 

Herman  ▼.  Miller. 

the  same  right,  does  not  entitle  a  party  as  a  legal  right,  to  an 
order  directing  a  set-off.  In  this  case  it  does  not  appear  that 
it  would  have  been  equitable  to  have  set-off  one  judgment 
against  the  other;  or  rather,  as  the  facts  of  the  attachment 
are  not  fully  presented  in  the  record,  it  does  not  appear  that 
it  was  not  suitable  and  just  to  refuse  to  set  them  ofil  An 
attachment  against  the  defendant  Miller  was  wrongfully  issaed. 
How  great  a  wrong  this  was,  does  not  appear.  There  may 
have  been  a  mere  technical  omisBion  which  caused  the  attach- 
ment to  be  set  aside,  or  it  may  have  been  a  wanton  and  gross 
outrage  upon  the  rights  of  Miller.  Exempt  property  may 
have  been  seized,  or  some  little  business  he  was  prosecuting, 
and  in  which  he  was  protected  by  law,  deliberately  broken  up, 
because  of  a  failure  to  pay  a  debt  he  was  actually  unable  to 
pay.  To  hold  that  a  creditor  may  resort  to  unjustifiable  and 
illegal  means  to  harass  and  annoy  his  debtor,  aid  then  suo- 
oessfully  use  his  judgment  to  prevent  any  actual  reparation  for 
the  wrongs  done,  would  be  practically  to  nullify  those  laws 
which  the  wisdom  of  the  legislature  has  enacted  for  the  ben- 
efit of  the  honest  but  unfortunate  debtors.  We  cannot  say 
from  anything  in  the  record  before  us  that  the  district  court 
abused  its  discretion  in  refusing  to  set  the  one  judgment  oS 
against  the  other. 

Agdn,  a  party  must  be  the  absolute  and  beneficial  owner 
,of  a  judgment  before  he  can  have  it  off-set  a  judgment  against 
him.  It  seems  fiiirly  questionable  whether  this  assignment 
was  an  absolute  and  unconditional  transfer,  or  made  simply 
to  cancel  by  off-set  the  judgment  in  favor  of  Miller,  and  in- 
tended to  be  made  only  to  the  extent  necessary  to  accomplish 
that  purpose.  The  assignment  was  made  before  Miller  had 
any  verdict,  and  while  it  was  yet  uncertain  whether  he  ever 
would  have  one,  or  if  he  did,  what  would  be  its  amounts 
Suppose  Miller  had  recovered  nothing,  what  interest  would 
the  Hermans  have  taken  by  this  assignment  in  the  powder 
company's  judgment?  See  upon  this  point,  the  cases  of  Mil- 
Ur  V.  Graham,  7  Cow.  468;   Turner  v.  Satierlee^  7  Cow.  480; 
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Ailxn  V.  SaUerleCy  1  Paige,  289;  Mason  v.  KnawUon^  1  Hill, 
218. 

The  jadgment  will  be  affirmed. 

All  the  Jastioes  concurring. 


Calvin  K  Houck  y.  Ebbn  L.  Ejslsxt. 

IboBTi  or  Prb-ehptob,  Not  to  be  Quettioned  by  Stranger.  No  one  without  a 
prior  equitable  right  can  question,  in  the  courts,  the  claim  of  the  pre- 
emptor  who  holds  the  title  from  the  government.  If  the  preemption 
was  fraudulently  obtained,  the  government  may  set  it  aside;  but  if  the 
government  acquiesces  in  it,  a  third  party,  having  at  the  time  no  interest 
or  equity  in  the  land,  cannot  disturb  the  title.  {Lapham  v.  Head,  21-339; 
AAf.iVacW,3a-75.] 

Mror  fr(mi  Montgomery  District  Coitrt. 

Ejbctmbnt,  broaght  by  iTeb^,  to  recover  possession  of  a  qnar- 
ter-section  of  land  in  Montgomery  coanty,  which  he  claimed 
to  own  in  fee.  Houck  admitted  possession,  but  claimed  to  be 
the  equitable  owner,  alleging  such  facts  as  woald  entitle  him 
to  a  preemption-right  to  government  land,  and  alleging  that 
plaintiff's  title  was  obtained  through  fraud  practiced  against 
the  government  by  plaintiff's  grantor.  Second  trial  at  the 
March  Term  1876  of  the  district  court.  Judgment  in  favor  of 
Kds^y  and  JBouek  brings  the  case  here. 

Turner  f  Balstin,  for  plaintiff  in  error. 
(?ea  ^  Jos.  Chandler^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwsb,  J. :  This  case  comes  before  us  upon  the  allegations ' 
of  the  pleadings.    The  action  was  ejectment.    The  legal  title 
of  defendant  in  error  was  admitted,  and  plaintiff  in  error 
claimed  an  equitable  title.    And  these  are  the  facts  alleged  to 
ehow  his  equitable  title:  The  land  was  entered  by  one  Dallas 
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Taggart  on  July  10th  1871,  by  him  conveyed  to  C.  E.  Kelsey, 
and  from  him  to  defendant  in  error.  Both  the  KelseyB  re- 
ceived title  with  full  knowledge  of  all  the  facta.  The  land 
was  subject  to  entry  only  by  actual  settlers  in  good  faith. 
Taggart  was  not  a  settler,  but  by  false  and  fraudulent  testi- 
mony made  his  proofs,  and  obtained  his  certificate.  The  land 
being  vacant,  Houck  moved  upon  it,  on  the  2d  of  August  1872, 
with  the  intention  of  preempting  it;  he  made  valuable  and 
lasting  improvements  thereon,  and  has  ever  since  continued  to 
occupy  it.  He  was  qualified  to  make  a  valid  preemption  of 
government  land,  took  all  the  steps  necessary  to  perfect  his 
right  to  preempt  this  land,  and  sought  to  make  an  entry  and 
receive  a  certificate,  but  the  land-officers  rejected  his  applica- 
tion on  the  ground  that  the  land  had  already  been  entered  by 
Taggart.  From  this  statement,  these  things  appear:  1st,  Kel- 
sey's  title  was  fraudulently  obtained  from  the  government; 
2d,  it  was  so  obtained  long  before  Houck  had  any  possession 
of  or  interest  in  the  land;  8d,  the  government  is  not  disposed 
to  question  the  fraudulent  proceedings  of  Taggart,  or  to  dis- 
turb the  title  acquired  thereby.  And  from  them  it  follows, 
that  Houck  is  in  no  position  to  question  Kelsey's  title.  In 
GanUhers  v.  Weaver ^  7  Kas.  110,  it  was  decided  that  a  person 
having  no.  title  to  or  equities  in  a  tract  of  land  cannot  question 
the  consideration  or  good  faith  of  one  of  the  conveyances  in 
the  chain  of  title  thereto.  The  principle  is  a  plain  one.  If 
A.  by  fraud  obtains  a  deed  from  B.,  it  is  B.  that  is  wronged; 
and  if  he  is  willing  to  abide  by  the  wrong,  0.,  a  stranger  to 
the  land,  has  no  right  to  interfere,  and  say  that  the  deed  must 
not  stand,  and  that  the  sale  must  be  set  aside.  The  party 
wronged  is  the  only  one  who  has  any  right  to  question  the 
transfer.  And  that  which  is  true  in  the  case  of  individuals, 
is  equally  true  when  the  grantor  is  the  government  If  a 
fraud  is  perpetrated  upon  it,  and  thereby  a  conveyance  wrong- 
fully obtained,  it  alone  can  set  aside  the  transfer  and  recover 
the  laud.  A  stranger  cannot  right  its  wrongs,  or  compel  it  to 
take  back  lands  which  have  been  fraudulently  obtained  from 
it.     The  authorities  are  clear  upon  this  proposition,     "A  third 
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partj  cannot  raiae  in  ejectment  the  question  of  fraud  as  be^ 
tween  the  grantor  and  grantee,  and  thus  look  beyond  the 
patent  or  grant."  Mdd  v,  Seaburi/,  19  How.  824.  In  the  case 
of  Spencer  v.  Lapsly^  20  Howard,  on  page  272,  Justice  Campbell 
quotes  approvingly  the  language  used  by  Baron  Parke  in  deliv- 
ering the  opinion  in  the  case  of  Stephenson  v,  Newman,  16  Law 
and  Equity,  to-wit:  "The  eflfect  of  ordinary  fraud  is  not  abso- 
lutely to  avoid  the  contract  or  transaction  which  had  been 
caused  by  the  fraud,  but  to  render  it  voidable  at  the  option  of  the 
party  defrauded.  The  fraud  only  gives  the  right  to  rescind.  In 
(he  first  instance  the  property  passes  in  the  suiject-maUerj  and  vests 
iiU  avoided.  It  is  well  settled^  that  one  without  a  prior  equitable 
right  to  the  land  cannot  attack  in  the  courts  the  claim  of  the  pre- 
emptor  who  holds  the  title  from  the  United  States.  The  land  de- 
parlment  at  Washington  may  cancel  the  entry;  but  the  courts  have 
m  right  to  examine  into  theregidarity  of  proceedings  before  the  regis- 
ter and  receiver  J  unless  the  claimant  shows  a  prior  equitable  right  to 
the  land  when  the  pre-^mpter  entered  it"  Mumford  v.  McKinney^ 
21  La.  An.  647.  A  patent  cannot  be  attacked  collaterally 
even  for  frauds  whether  charged  to  have  existed  in  the  pro- 
curement of  the  original  grant,  or  in  the  proof  of  its  execu- 
tion, or  in  making  the  survey.  For  in  these  matters  the  right 
of  interference  rests  only  with  the  government.  Individuals 
can  resist  the  conclusiveness  of  the  patent  only  by  showing 
that  it  confUets  with  prior  rights  vested  in  them.  Moore  v.  WH- 
kersony  18  Cal.  478.  ^'Kow  it  is  apparent  that  all  this  charge, 
as  made  in  the  answer,  tends  to  show  that  the  United  States 
were  defrauded  by  this  proceeding.  These  defendants  did  not 
suffer  therefrom.  But  the  United  States  do  hot  complain.  On  the 
other  handy  wUh  every  means  of  inquiring  into  such  a  matter  in  their 
ciwn  tribunals^  by  their  own  officers,  they  accept  the  sale  as  a  fav 
one.  *  *  *  These  defendants  cannot  avail  themselves  of  an  injury, 
which  they  charge  another  has  suffered,  when  the  injured  party  does 
not  only  not  eomplainy  but  even  affirms  the  act  by  which  it  was  in- 
jected:' Root  V,  Shields,  1  Woolworth,  U.  S.  Ct  Ct.  840.  See 
also  Stark  a  Barrett,  15  Cal.  361 ;  Mahoney  v.  Van  Winkle,  83  Qal. 
448;  Oibson  r.  Chouteai^s  Heirs,  89  Mo.  586,  565;  United  States 
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V.  Sione,  2  Wall.  625;  Waterman  v.  Smith,  18  Cal.  878;  Leese  v. 
Glark,  18  Cal.  535;  Brush  v.  Ware,  15  Peters,  93.  It  seema 
annecessary  to  multiply  authorities  in  support  of  apropoaitioa 
that  is  so  clear. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


B.  8.  Cross  v.  Burlinotok  National  Bank. 

1.  Pabtnbbshtp —i¥oo/  o/  bp  Omeral  BqnUaiUni,  May  the  general  ander^ 
standing  and  report  of  the  community  be  shown  in  connection  with  and 
corroboration  of  other  evidence  to  prove  the  existence  of  a  partnership? 
Qumre.    IRizer  «.  Waters,  26-221.] 

8.  Objbctions  to  Tbstihont,  Mtiit  be  Stated.  An  objection  to  the  admission 
of  testimony,  in  order  to  be  made  available  in  this  court  as  a  basis  for 
challenging  the  ruling  of  the  district  court  thereon,  must  ordinarily 
specify  the  grounds  of  the  objection.  [See  cases  cited,  airUe,  256;  also^ 
Dame  v,  WiUm,  11-81 ;  Ogden  v,  WdUers,  12-291 ;  Lang  v.  Kaeebeer,  28-240.] 

3.  Incoming  "PAarmKR^LiabUUiy  far  Existing  Debie,  While  an  incoming 
partner  is  not  liable  for  the  prior  debts  of  the  firm  without  a  spedal 
promise,  yet  very  slight  testimony  will  be  sufficient  to  prove  an  assump- 
tion by  him  of  those  debts. 

Error  from  Coffey  District  Court. 

Thb  Burlington  NaHonal  Bank,  as  plaintiff,  recovered  a  judg* 
ment  against  Cross,  as  defendant,  at  the  December  Term  1874, 
for  18,592.64,  and  costs,  and  Cross  brings  the  case  here  on  error. 
The  facts  are  stated  in  the  opinion. 

MarHn  ^  Case,  and  J.  M.  Sheaf  or,  for  plaintiff  in  error. 
A.  M.  F.  Bandolph,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  action  was  on  a  note  given  by  D.  Cross  ft 
Sons  to  the  defendant  in  error.  The  case  was  tried  by  the 
court,  without  a  jury.     No  special  findings  were  made,  but 
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only  a  general  finding  in  favor  of  the  bank.  The  bank  claimed 
the  plaintiff  in  error  was,  at  the  execation  of  the  note,  a  mem- 
ber of  the  firm  of  I).  Grose  &  Sons,  and  liable  thereon.  Two 
qoestions  are  presented.  Did  the  court  err  in  the  admission 
of  evidence?  and  does  the  evidence  warrant  the  judgment? 
The  firm  of  D.  Cross  &  Sons  were  operating  a  flour  mill,  and 
in  proof  that  plaintiff  in  error  was  a  partner  therein  the  court 
received  testimony  that  he  was  in  the  active  management  of 
the  mill,  that  he  made  deposits,  drew  checks,  and  paid  drafts 
in  the  firm  name;  tiiathe  put  money  into  the  business;  that 
he  made  improvements  about  the  mill,  and  talked  much 
about  what  they  were  going  to  do;  that  a  deed  of  one-third 
interest  in  the  mill  property  was  made  to  him  some 


[Smt^*  months  prior  to  the  execution  of  this  note,  and  that 
^  it  was  the  common  understanding  and  report  in 
the  community  that  he  was  a  partner.  The  last  is  the  only 
testimony  concerning  which  there  can  be  any  serious  question. 
It  aeems  to  trespass  on  the  rule  which  forbids  hearsay  testi- 
mony. An  examination  of  the  books  shows  that  the  authori* 
ties  are  conflicting.  Thus,  it  was  declared  competent  in  Alien 
V,  Bostram^  11  Serg.  &  Bawle,  378;  Whitruy  v.  Sterling^  14  Johns. 
214;  Qawan  v.  Jackson^  20  Johns.  176;  Bernard  v.  Torrencey  5 
Gill  and  Johns.  888.  In  some  of  these  cases  it  was  held  to  be 
competent  only  when  received  in  connection  with  and  corrobo- 
rative of  other  evidence  of  the  partnership;  and  such  seems  to 
be  the  views  of  Prof.  Greenleaf,  2  Greenl.  Ev.  §488.  See  also 
Turner  v.  McIUutne^f,  8  Oal.  675;  OarUon  v.  The  L.  W,  Mill,  27 
Vt.  296.  Other  authorities  declare  it  incompetent  under  any 
drcumstanees.  Brovm  v.  OrandaU^  11  Conn.  92;  HdUUday  v. 
MeDaugaU^  20  Wend.  88;  HalMay  v.  McDougaU,  22  Wend. 
264;  Sinclair  v.  Wood,  3  Gal.  98;  JEarl  v.  Hurd,  5  Blackford, 
248;  Inglebright  v.  Hammond,  18  Ohio,  887;  Hicka  v.  Oram,  17 
Vt.  449;  ScoU  v.  Blood,  16  Maine,  192;  Bowen  v.  Butkerford, 
60  m.  41.  In  support  of  the  testimony,  it  may  be  re- 
marked, that  one  who  is  not  a  member  of  a  firm  may  make 
himself  liable  to  a  third  party  as  a  partner  therein,  if  he 
permits  himself  to  be  held  out  as  a  partner,  or  if  his  acts  and 
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conduct  are  such  as  fairly  and  justlj  to  indnoe  the  belief  that 
he  is  a  partner.  In  the  latter  ease^  the  mere  belief  of  the  party 
is  not  sufficient.  The  acts  and  conduct  must  be  such  as  are 
reasonably  and  fairly  sufficient  to  justify  such  a  belief.  Proof 
that  the  community  generally  understands  and  believes  him  to 
be  a  partner,  tends  to  prove  that  his  acts  and  ooirduct  have 
been  such  as  naturally,  fairly  and  reasonably  create  such  a  be- 
lief. It  therefore  supports  the  reasonableness  of  the  party's 
belief.  In  that  light,  it  may  perhaps,  in  some  cases  be  compe- 
tent testimony  in  connection  with  and  corroborative  of  other 
evidence.  In  this  case  the  officers  of  the  bank  testified  that 
they  supposed  plaintiff  in  error  was  a  partner,  Evidetice  wa» 
loMeotioiuto  pven  of  his  acts  and  conduct  tending  to  show  him 
t^ttmonj.  ^  partner.  Does  it  not  support  the  reasonableness 
of  the  officers'  belief,  that  the  entire  community  were  led  by 
the  same  facts  and  circumstances  to  look  upon  him  as  a  part- 
ner? But  again,  no  grounds  of  objection  were  stated;  and  it 
is  a  general  rule,  that  if  a  party  does  not  state  his  grounds  of 
objection  the  court  is  under  no  obligations  to  search  for  any. 
It  is  like  an  allegation  of  error  without  any  specification  of  the 
supposed  error.  Walker  v.  Armstrong^  2  Kas.  199;  WUsonv. 
FuUer,  9  Kas.  176;  Luke  v.  Johnny cake^  9  Kas.  611;  Marshall  v. 
Shiblty,  11  Kas.  114. 

Did  the  evidence  warrant  the  judgment?  If  the  question 
were  simply  whether  the  plaintiff  in  error  was  a  partner  at 
the  time  of  the  execution  of  the  note,  we  should  have  little 
hesitation,  for  while  the  testimony  of  plaintiff  in  error,  and  of 
S.  K.  Cross,  one  of  the  partners,  is  positive  and  clear  that  he 
was  not,  yet  there  was  abundance  of  testimony,  circumstantial 
it  is  true,  but  sufficient  to  show  that  he  was  a  partner;  and  any 
mere  conflict  of  testimony  must,  as  we  have  over  and  over  de- 
cided, be  settled  by  the  trial  court.  Taking  out  the  testimony 
of  the  two  Crosses,  and  a  very  strong  case  would  remain.  The 
plaintiff  in  error  receives  a  deed  of  one-third  the  property, 
comes  and  assumes  the  active  management  of  the  business, 
puts  money  into  it,  makes  deposits,  draws  drafts  and  checks  in 
the  name  of  the  firm,  makes  improvements  in  the  property. 
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and  80  acts  in  refenenoe  to  the  business  aad  property  that  the 
commanity  generally  consider  him  a  partner.  Surely  this  is 
unple  to  support  a  fiuding  that  he  was  a  partner.  And  it  oon- 
clndes  this  court  upon  the  question.  U.  P.  Bly.  Co.  v.  Kvnkd^ 
ante,  146.  But  the  point  of  difficulty  lies  in  the  fact  that  the 
ft  LWrfiity  of  ^^*^  ^^^  which  this  note  was  given  was  originally 
JI2^erfor  made  several  months  prior  to  the  time  at  which  it  is 
exiiiukgdtbt.  gi^ijjjgj  plaintiff  in  error  joined  the  firm,  and  it  is 
said  that  an  incoming  partner  is  not  liable  for  a  prior  debt  of 
Uie  firm  without  a  spelc^ial  promise.  As  Chancellor  Kent  lefays, 
in  vol.  3  of  his  (Commentaries,  page  36,  ^It  is  a  general  and 
well-established  principle,  that  when  a  person  joins  a  partner- 
ship  as  a  member,  he  does  not,  without  a  special  promise,  as- 
same  the  previous  debts  of  the  firm,  nor  is  he  bound  by  them/' 
In  reference  to  this,  these  facts  appear:  The  firm  of  D.  Gross 
k  Sons  was  in  existence  at  least  as  far  baok  as  1871,  and  en- 
gaged in  the  flouring-mill  business.  The  firm  then  consisted 
of  I).  Cross,  S.  K.  Cross,  and  Thomas  Cross.  In  the  spring 
of  1872  the  firm  borrowed  $3,500  of  the  bank,  and  gave  their 
sixty-day  note  therefor.  The  loan  was  continued  by  renewals  of 
the  note  until  February  26th  1878,  when  the  note  in  controversy 
was  given.  In  the  summer  of  1872 .  Thomas  Cross  went  out 
of  the  firm;  and  in  the  fall  of  1872,  as  claimed,  plaintiff  in  error 
became  a  partner.  The  name  of  the  firm  was  not  changed. 
Now  while  an  incoming  partner  does-  not  by  the  mere  fact  of 
joining  the  firm  become  liable  for  its  prior  debts,  yet  he  may 
assume  such  liability,  and  it  is  a  question  of  fact  whether  he 
did  80.  And  very  slight  testimony,  the  books  say,  will  be  suf- 
ficient to  show  that  he  did.  Thus,  in  Ex  parte  Jackson^  1  Yesey 
Jr.  131,  Lord  Thurlow  said:  "If  any  interest  had  been  paid 
upon  that  bond  by  both,  I.  should  have  considered  it  as  iidopt- 
ing  the  debt,  and  making  the  partnership  liable  for  it  "^  "^  "^^ 
If  one  man,  having  debts,  takes  another  into  partnership  with 
him,  a  very  little  matter  respecting  those  debts  will  make  both 
liable.'^  And  in  Parsons  on  Part,  §435:  "Whether  the  new 
incoming  partner  has  assumed,  the  old  debts,  is  sometinnes  a 
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difficult  question  of  law  and  fitct  It  certainly  may  be  implied 
by  circumstances.  And  what  circumstances  should  in  any 
case  imply  it,  is  a  question  partly  for  the  conrt^'and  partly  for 
the  jury.  Paying  of  interest  on  a  debt,  or  a  knowledge  with- 
out objection  that  the  new  firm  pays  the  interest,  would  warrant 
a  jury  in  finding  such  an  assumption  of  the  old  debt  And 
perhaps  any  single  fact  of  a  like  kind  would  have  the  same 
effect ''  See  also,  Story  on  Part,  §§  152, 153;  Updike  v.  DoyUj 
7  R.  Island,  447;  Ex  parU  Pede^  6  Vesey  Jr.  601;  JBz  parte 
WUUams,  Buck,  16;  Mc  parte  Freeman^  Buck,  474.  And  there 
is  manifest  justice  in  this.  Where  one  joins  a  partnership,  as 
in  this  case,  he  makes  himself  a  part  of  an  entity  already  exist- 
ing, which  has  acquired  certain  property  and  business,  and  in 
acquiring  it  has  incurred  certain  indebtedness.  The  firm  owns 
the  property,  holds  the  business,  and  owes  the  debts.  He  be> 
comes  one  of  that  firm.  Should  it  require  much  evidence  to 
show  that  in  entering  that  firm  he  identifies  himself  fully  with 
it,  becomes  in  all  respects  a  part  of  it,  and  shares  in  its  obliga- 
tions as  well  as  in  its  property  and  business?  It  is  true,  that 
as  to  the  other  partners,  there  is  a  rearrangement  of  interests. 
But  as  to  the  property  and  business,  it  is  a  continuous  thing. 
When  one  buys  a  share  in  a  corporation,  he  buys  an  interest 
subject  to  debts.  And  while  there  is  not  the  same  legal  obli- 
gation in  entering  a  firm,  there  is  much  of  practical  similarity. 
Applying  that  rule  to  this  case,  we  must  sustain  the  judgment 
The  plaintiff  in  error  knew  of  the  existence  of  this  debt  The 
interest  on  it  was,  without  any  objection  by  him,  charged  up 
to  the  firm  by  the  bank,  and  entered  in  its  pass-book.  Thus 
appears  the  very  matter  specified  by  Parsons  as  sufficient  to 
warrant  a  finding  of  the  assumption  of  the  debt  Again,  while 
he  did  not  sign  the  new  note,  and  was  not  present  when  it  was 
signed,  he  knew  that  the  bank  was  seeking  a  renewal,  ^and 
made  no  objection  to  it  The  note  was  executed  in  the  name 
of  the  firm,  and  was  prima  fade  therefore  binding  on  all  the 
members  of  the  firm  at  the  time  of  its  execution.  It  was  a 
negotiable  promissory  note,  at  ninety  days.    It  was  such  a  note, 
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M,  80  far  as  anything  in  the  record  showB,  he  would  naturally 
expect  a  bank  to  take.  For  banks,  as  every  one  knows,  as  a 
role,  ask  negotiable  paper.  Negotiated  for  value  before  due, 
it  would  be  good  against  all  those  who  were  members  of  the 
firm  at  the  date  of  its  execution*  With  this  before  him,  he 
gives  no  caution  to  the  bank,  and  makes  no  objection  to  the 
renewal.  After  all,  there  is  but  a  question  of  fact  in  regard 
to  the  partnership,  and  the  assumption  of  the  partnership 
debts;  and  being  but  a  question  of  fact,  it  is  a  matter  for  the 
determination  of  the  trial  tribunal.  And  as  there  was  ample 
testimony  to  sustain  its  finding,  we  must  affirm  it,  although 
the  testimony  of  the  two  Crosses  is  plain,  direct  and  positive 
against  it 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


H.  D.  Bakbb  t.  Samubl  0.  Long. 


I  GovtmsD  Elbchon;  iBiua;  Bange  of  Inquiry.  The  inquiry  in  a  court 
for  the  trial  of  a  contested  election  is  not  necessarily  limited  to  the  mat- 
ten  presented  in  the  contestor's  statement.  The  contestee  may  be  heard, 
not  merely  in  denial,  but  in  proof  of  other  matters  tending  to  show  his 
right  to  the  office,  notwithstanding  the  matters  alleged  in  the  statement; 
and  these  other  matters  the  contestor  may  also  controvert,  or  avoid. 
[State  «.  ShOdon,  2-822;  Steele  v.  Martin,  6-431 ;  StaU  v.  StockwdL,  7-98;  (70- 
UoiMi  V.  aOwKyler,  9-569 ;  Jma  v.  CaldwdL,  21-186;  BudOand  v.  CtoO,  28-327.] 

2-  — Pleading:    Pleadings  In  the  nature  of  an  answer  and  reply,  are 

proper  in  each  a  courts  and  when  filed  should  be  construed  according  to 
the  ordinary  rales  applicable  to  each  pleadings. 

^ Reply;  Omstructwn  of  Pleadings.  When  a  reply  is  filed  contain- 
ing matters  specifically  alleged  to  be  in  reply  to  new  matter  in  the  an- 
•ver,  it  cannot  be  treated  as  alleging  a  new  and  Independent  groand  of 
contest;  nor  caa  the  contestor,  on  the  trials  if  be  fail  in  provingtfae  mat- 
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ten  allied  in  hk  statement,  abandon  that,  and  baae  his  daim  to  the 
office  solely  on  the  matters  alleged  in  the  reply. 

4. AmmdmerUa  of  Fleading$.  While  amendments  of  these  plead- 
ings may  be  proper,  qaery,  could  a  party  amend  his  statement-  after  tlie 
expiration  of  the  twenty  days  from  the  canvass  within  whi(ih  the  state- 
ment most  be  filed,  by  adding  a  new  and  independent  ground  of  oon- 
test? 

5.  FiNDiNos — When  (kmduiwe.  Where  the  contest  court  makes  special 
findings  of  fact,  and  by  one  of  them  (unezcepted  to  by  the  oontestor,) 

^ .  the  only  matter  of  contest  alleged  in  the  statement  is  foapd  against  the 
contestor,  such  finding  is  conclusive  against  the  contestor  in  subsequent 
proceedings  in  error.  [ArUiumy  v.  Halderman^  7-65;  Norton  P,  Qrahttm, 
7-166.] 

JSrror  from  Saline  District  Court. 

Procbbdinos  commenQed  by.  J5a^cr,  before  the  probate  judge 
and  two  associatea,  constituting  a  court  for.  the  contest  of  elec- 
tions, as  provided  by  §§86  to  105  oif  ch.  36  of  Gen,  Stat,  of 
1868,  to  determine  the  right  to  the  office  of  sheriff  of  Saline 
county.  The  election  contested  was  held  November  2d  1875. 
Baker,  Long^  and  others,  were  candidates  for  sheriff.  'I'be 
canvassers,  and  the  contest  court  also,  declared  Lmg  elected. 
The  proceedings  were  removed  to  the  district  court,  where 
Long^s  right  to  the  office  was  confirmed,  at  the  February  Term 
1876.     Baker  brings  the  case. here  for  review, 

Foster  ^  Banks,  and  Martin  ^  Case,  for  Baker. 
C.  A.  HiUer^  and  T.  F.  Garoer,  for  Long. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  X:  This  was  a  contested  election  case.  The  par- 
ties were  candidates  for  the  office  of  sheriff.  The  canvassers 
declared  Long  elected  by  one  majority.  Baker  contested,  and 
as  ground  of  contest  alleged  a  miscount,  and  prayed  for  a  re- 
count. Over  the  objection  of  Baker,  Long  filed  an  answer 
denying  the  miscount,  and  in  a  second  paragraph  alleged  ille- 
gal votes,  naming  the  voters.  Baker  replied  to  such  second 
defense,  with  an  allegation  of  illegal  votes  for  Long.  Before 
the  trial  the  court  declared  that  the  order  of  testimony  would 
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be,  fiiBt,  Baker's  testimony  in  sapport  of  his  statement;  t)ien 
Long's,  in  favor  of  his  answer;  and  then  Baker's,  in  support 
of  his  reply.  On  the  trial  the  recount  was  had,  and  by  it  Long 
bad  two  m^ority.  Baker  rested.  Long  asked  for  judgment, 
which  was  refnsed.  He  asked  leave  to  dismiss  the  second  par- 
agraph of  his  answer,  which  was  refused.  He  then,,  offering 
no  testimony  in  support  of  his  answer^  rested.  Baker  then 
offered  testimony, in  support  of  his  reply.  Long  objected,  but 
the  objection  was  overruled,  and  the  testimony  received,  show- 
ing three  illegal  votes  in  favor  of  Long.  Long,  then  sought  to 
introduce  his  testimony  to  show  illegal  votes  in  favor  of  Baker, 
which  was  refused.  Judgment  was  rendered  in  favor  of  Ba- 
ker, declaring  him  elected  sheriff  by  one  msyority.  Long 
prosecuted  his  petition  in  error  in  the  district  court,  which 
reversed  the  ruling  of  the  court  for  contested  elections.  On 
the  reversal,  Bicker  moved  the  district  court  to  hold  the  case 
for  trial,  or  remand  it  to  the  contest  court  for  further  proceed- 
ings, but  the  court  overruled  the  motion,  and  rendered  judg- 
ment in  Long's  favor  for  the  costs  of  both  courts.  Baker  now 
brings  the  record  here  for  review. 

Upon  this  we  remark,  first,  that  the  inquiry  before  a  contest 
court  is  not  necessarily  limited  to  the  matters  presented  in  the 
contestor's  statement.  Such  a  statement  is  in  the  nature  of  a 
petition,  and  the  contestee  may  defend  against  it  both  by  de- 
nial, and  by  proof  of  other  matters  showing  his  right  to  the 
office,  notwithstanding  the  facts  contained  in  the  statement. 
In  other  words,  he  may  file  an  answer  containing  both  a  denial 
and  new  matter.  The  contestor  may  also  reply  to  such  new 
matter.  We  remark  again,  that  where  a  reply  is  filed  to  an 
answer  containing  new  matter,  it  cannot  be  taken  as  present- 
ing a  new  and  independent  matter  of  contest,  but  must  be 
deemed  as  simply  a  reply  to  the  answer,  and  only  available  as 
a  defense  to  such  new  matter.  Li  other  words,  a  party  by  his 
reply,  cannot  add  a  new  cause  of  action  to  his  petition.  He 
cannot,  when  the  testimony  foils  to  sustain  the  ground  of  con- 
test alleged  in  his  original  statement,  abandon  that,  and  rely 
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upon  the  facts  alleged  in  the  reply  as  constituting  his  cause  oi 
action. 

Whether  a  party  can  by  amendment  of  his  statement  add  m 
new  ground  of  contest,  after  the  expiration  of  the  twenty  days 
from  the  canvass  within  which  the  statement  must  be  filed, 
need  not  be  decided,  for  no  amendment  of  the  statement  was 
usked,  no  attempt  made  to  add  to  it  a  new  ground  of  contest, 
and  the  reply  states  upon  its  face  that  it  is  filed  as  a  reply  to 
the  new  matter  set  up  in  the  answer.  It  seems  to  follow  from 
this,  that  the  contest  court  erred,  and  that  the  ruling  of  th« 
district  court  must  be  affirmed.  It  was  not  necessary  to  re- 
mand the  case  to  the  contest  court  for  Airther  proceedings,  or 
to  hold  the  case  in  the  district  court  for  a  trial  de  novOf  for  the 
contest  court  made  special  findings  of  iact,  and  one  not  ex* 
cepted  to  by  the  contestor  was  that  the  recount  gave  Long  two 
majority.  Upon  the  findings  therefore,  and  the  pleadings,  th« 
judgment  should  have  been  in  £ftvor  of  Long. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Frbb.  H.  Wildbcan  t.  John  Andbbsov. 

1.  Elbctioh  Pbbcincis;  New  Volmg  Flace$  JBtlMiahed;  B&undaHtt.  Prior 
to  the  election  in  November  1S76,  the  voters  in  Smolan  township  in  Sa* 
line  county  had  voted  at  only  one  voting-place,  known  as  "Maltby's 
achool-hoose/'  in  District  No.  6.  At  that  election  two  voting-places  were 
opened,  one  at  Maltby's  and  the  other  at  ^'Hultman's  school-house/'  ia 
District  No.  24.  Notices  of  the  election  were  sent  by  the  sheriff  to  b% 
posted  up  at  each  voting-place,  and  the  people  were  generally  notified  by 
the  county  clerk  and  the  township  trustee  that  there  would  be  two 
voting-places.  The  township  trustee  provided  ballot-boxes  for  each  vot- 
ing-place. He  assisted  in  organizing  the  election  board  at  Hultman's 
school-house,  and  himself  cast  the  second  vote.  Votes  were  regularly 
received,  no  illegal  votes  were  cast,  no  legal  votes  were  rejected.  The 
election  was  beyond  all  question  fairly  conducted.  The  only  objection 
to  the  canvass  and  counting  of  these  votes  was  in  the  fitct  that  the  order 
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of  the  county  oomminionen  for  a  aeeond  election  precinct  wis  in  thtee 
words:  "That »  Yoting  precinct  be  and  is  hereby  established  in  Smolan 
township,  to  be  known  as  Haltman's  school-liouse  precinct,''  and  spedflec 
no  boundaries  for  the  precinct.  Ndd,  That  the  votes  cast  at  the  voting- 
place  at  Holtman's  school-hoose  should  be  received  and  counted.  lVo8$ 
9,SA,Did^  18-473;  BwMmd  v.  Q&U,  23-329.] 
S.  Elbchon  Ballots;  Separate  Pieces  qf  Paper— One  Balloi.  A  ballot,  where 
several  officers  are  to  be  voted  for>  is  not  necessarily  invalidated  and  to 
be  rejected  because  consisting  of  two  pieces  of  paper.  And  where  in 
such  case,  one  piece  of  paper  contains  only  the  titles  of  certain  township 
offices  and  the  names  of  the  candidates  therefor,  and  the  other  only  the 
titles  and  names  of  the  county  offices  and  the  candidates  therefor,  and 
the  voter  folds  the  one  piece  of  paper  within  the  other  and  offers  it  to 
the  judges  of  election  as  a  single  vote,  and  it  is  so  received  and  deposited 
by  them  in  the  ballot-box,  and  the  whole  is  done  in  good  faith,  and  the 
voter  a  qualified  elector,  the  vote  so  cast  should  be  received  and  counted. 
[ProhO^iary  Amend,  dasee,  24-720.] 

JSrror  from  Saline  District  ChurL 

At  fhe  general  election  held  in  and  for  Saline  oonnty  on  the 
2d  of  U'ovember  1876,  WUdman  and  Anderson  were  opposing 
candidates  for  county  clerk.  The  county  canvassers  decided 
that  Anderson  was  elected.  Wildman  instituted  proceedings  to 
contest  the  election  before  a  contest  court  composed  of  H.  S. 
Conninghatny  probate  judge,  and  Evander  Light  and  B.  J.  F, 
Haona,  associate  justices.  The  principal  matters  relied  upon 
by  Wildman  were,  first,  that  the  board  of  county  canvassers 
canvassed  two  returns  from  Smolan  township,  which  he  alleged 
was  composed  of  but  one  election  district;  and  second,  that  the 
judges  of  the  election  held  in  Solomon  township  counted  as 
legal,  ballots  which  were  folded  together  in  pairs,  and  voted 
by  one  person  as  a  single  ballot  The  contest  court,  (associate 
JQstioe  Hanna  dissenting,)  held  that  one  set  of  returns  from 
Smolan  township,  that  of  the  election  held  at  ^'Hultman's 
Bchool-house,"  should  be  rejected,  which  gave  a  plurality  of  the 
remuning  votes  cast,  for  Wildman,  whom  the  contest  court 
declared  to  have  been  the  legally  elected  county  clerk,  and 
entered  judgment  in  his  faror.  Anderson  carried  the  case  to 
the  district  court  by  petiticMi  in  error,  where,  at  the  February 
Terra  1876,  the  judgment  of  the  contest  court  was  reversed. 
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Of  this  judgment  of  reversal  Wildman  oomplainsi  and  brings 
the  case  here  on  error. 

John  Foster^  and  71  F.  Qarver^  for  plaintiff  in  error. 
J*.  G.  MohleVj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbb,  J. :  This,  like  the  case  of  Baker  v.  Long^  just  de- 
cided,  (ante,  p.  841 ,)  is  a  contested  election  case,  coming  from 
the  same  county,  and  contesting  an  election  held  at  the  same 
time.  The  parties  in  this  case  were  candidates  for  the  oflBce  of 
county  clerk.  The  canvassers  awarded  the  the  office  to  An- 
derson, stating  the  vote  for  him  to  be  584  and  for  Wildman 
574.  The  contest  court  decided  in  favor  of  Wildman,  and  its 
decision  was  reversed  on  error  in  the  district  court.  Wildman 
brings  the  case  here,  and  asks  to  have  the  decision  of  the  dis- 
trict court  reversed,  and  that  of  the  contest  court  affirmed. 
The  principal  question  arises  on  these  facts:  In  November 
1873,  Smolan  township  was  duly  s€it  off  from  acyoining  town« 
1.  EiMtioa  ships,  by  the  county  board.  The  order  organizing 
WadariM.  it  established  the  township,  "with  a  voting  precinct 
at  the  school-house  of  district  No.  24.''  In  April  1874,  certain 
sections  were  detached  from  Walnut,  and  added  to  Smolan 
township.  July  20th  1874,  the  board  made  another  order  con- 
cerning Smolan  township,  to- wit,  ^^  that  a  voting  precinct  be 
and  is  hereby  established  in  Smolan  township,  to  be  known  as 
Hultman's  school-house  precinct"  No  other  actioti  was  ever 
taken  by  the  county  commissioners  regarding  Smolan  town- 
ship, or  election-precincts  therein.  As  a  matter  of  fact, 
the  first  election  in  Smolan  township  was  not  held  at  the 
school-house  in  district  No.  24,  but  at  Maltby'a  school-house  in 
district  No.  6,  in  the  eastern  part  of  the  township,  Ihiat  being  a 
customary  voting-place  prior  to  the  organization  of  the  town- 
ship. Maltby's  school-house  was  the  only  voting-place  used 
by  the  electors  until  the  election  in  controversy,  in  November 
1875,  when  two  voting-places  were  used,  one  at  Maltby's,  and 
the  other  at  Hultman's  school-house  in  district  No.  24.    The 
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only  objection  urged  to  this  election,  and  to  the  use  of  the  two 
▼oting-places,  is  in  the  fact  that  the  county  board  failed  to  pre- 
Bcribe  any  boundaries  to  the  election-precincts.  The  contestor 
did  not  claim  that  any  persons  not  legal  electors  of  the  town- 
ship voted  at  either  voting-place,  or  that  any  one  voted  at  both 
places,  or  that  any  voter  was  rejected  at  one  place  on  the  ground 
that  he  ought  to  have  voted  at  the  other,  and  so  lost  his  vote 
altogether,  or  that  there  was  anything  wrong  in  the  mere  con- 
duct of  the  election.  And  on  tiie  other  hand  it  ajBBrmatively 
appeared,  that  the  county  clerk  informed  the  township  trustee 
prior  to  the  election  that  the  county  board  had  established  a 
new  voting-place  at  Hultman's  school-house;  that  he  also  spotos 
to  some  of  the  voters  of  the  township  about  it,  and  that  the 
trustee  went  around  among  the  people  a  few  days  before  the 
deedon  informing  them  of  the  fact;  that  he  caused  ballot* 
boxes  to  be  provided  for  each  voting-place;  that  he  assisted  at 
the  organization  of  the  election-board  at  Hultman's  school- 
house,  and  himself  cast  the  second  vote  at  that  place;  that  the 
sheriff  sent  to  each  place  notices  of  the  election  to  be  posted 
up  as  required  by  law,  and  that  a  large  vote  was  polled  in  the 
township.  In  addition,  the  contestee  produced  before  the  con- 
test court  all  the  parties  whose  names  appear  on  the  poll-books 
of  both  voting  places,  and  offered  to  prove  by  th^m  that  the; 
were  all  legal  voters  of  the  township  and  had  voted  at  that 
election,  and  that  their  votes  were  cast  in  respect  to  the  office 
of  county  clerk  as  returned  to  the  canvassing  board.  Upon 
^ti,tiif%  these  facts  ought  the  votes  cast  at  either  voting-place 
"*^  to  be  rejected?  We  think  not.  It  may  be  conceded 
that  the  order  of  the  county  board  in  reference  to  the  second 
precinct  was  defective  in  not  giving  its  boundaries;  that  it  had 
no  binding  force  upon  the  electors  of  the  township,  and  might 
have  been  ignored  by  them  altogether.  Yet  it  had  the  sem- 
blance of  legal  force.  It  was  the  apparent  creation  of  a  voting 
precinct;  and  having  been  accepted  by  the  people,  the  only 
ones  interested  in  the  matter,  and  acted  upon  by  them  as 
thoogh  it  were  in  all  respects  legal  and  binding,  the  defects  in 
the  order  cannot  now  be  made -the  means  of  disfranchising  a 
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body  of  legal  voters,  innocent  of  wrong,  seeking  to  exercise 
their  rights  of  franchise,  and  only  misled  by  the  officers  of  the 
law.  Even  in  organizations  of  a  more  permanent  character, 
and  exercising  functions  more  constantly  and  seriously  ajBTect- 
ing  the  interests  of  the  public,  such  for  instance  as  townships, 
an  acquiescence  by  the  people  may  cure  defects  as  serious  as 
those  in  the  order  in  question.  Suppose  a  township  had  been 
D«  facto  attempted  to  be  created  by  an  order  just  as  incom- 

orguiittUoii..  pi^^^  ^  |.jjjg^  ^^^  ^^^  people  resident  in  the  schooU 

district  in  which  was  the  school-house  named — as  here, 
"Hultman*s  school-district" — had  proceeded  to  set  in  motion 
the  machinery  of  a  township  organization,  it  would  not  be 
long  before  acquiescence  by  the  community  in  these  proceed- 
ings would  put  beyond  question  the  legality  of  the  township, 
and  the  extent  of  its  limits.  It  would  be  impossible  to  state 
beforehand  the  exact  length  of  time  that  the  acquiescence 
must  run  before  validity  would  be  beyond  dispute.  Doubtless 
the  time  would  vary  in  different  cases.  But  still,  being  a  de 
facto  organization,  it  would  soon  to  all  intents  and  purposes 
become  a  de  jure  organization.  It  could  create  debts  which 
could  be  enforced  against  it.  It  acts  would  be  valid  upon  all 
within  and  without  its  boundaries.  If  this  is  true  in  reference 
to  such  permanent  organizations,  with  such  continuous  duties 
and  officers,  how  much  more  is  it  true  in  reference  to  these  (so 
to  speak)  special  orgaizations,  which  serve  but  a  single  pur^ 
pose,  and  whose  officers  and  duties  expire  in  a  single  day?  It 
may  be  conceded  that  time  and  place  are  matters  of  substance, 
and  that  to  secure  a  valid  election  the  appointed  time  and  place 
must  be  regarded.  It  may  also  be  conceded  that  a  part  of  the 
electors  have  no  right  of  their  own  volition  to  set  up  a  separate 
voting-place,  and  insist  that  votes  cast  at  such  place  be  counted 
in  the  result.  But  this  is  no  such  case.  The  county  board 
has  unquestioned  power  to  establish  election-precincts.  It 
attempted  to  create  one.  Its  order  was  incomplete.  But^ 
deemed  sufficient  by  those  whose  duty  it  was  to  carry  it  into 
lafbrmauty  cffcct,  and  by  those  who  were  to  be  affected  by  it, 
and  actually  recognized  and  carried  into  practical 
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effect  bjall  aflfocted  by  it,  it  had  sufficient  semblance  of  legality 
and  completeneee  to  make  valid  the  subeeqaent  action*  Our 
statute  has  this  wise  provision,  that — 

'*  Whenever  it  shall  satisfactorily  appear  that  any  person  has 
received  the  highest  number  of  votes  for  any  office,  such  per- 
BOQ  shall  receive  the  certificate  of  election,  notwithstanding 
the  provisions  of  law  may  not  have  been  fully  complied  with 
in  noticing  and  conducting  the  election,  so  that  the  real  will  of 
the  people  may  not  be  defeated  by  any  informality  of  any 
officer/*  Gen.  Stat  p.  411,  §  29. 

Does  it  not  satis&ctorily  appear  that  the  real  will  of  the 
people  was  in  favor  of  the  contestee?  They  who  voted  were 
legal  electors.  They  claimed  and  sought  to  exercise  their 
right  to  vote.  They  voted  at  the  place  the  officers  designated. 
They  voted  in  the  manner  prescribed  by  law.  Why  should  the 
mistakes  of  any  officers  operate  to  disfranchise  them?  Wo 
qaote  with  approbation  the  clear  and  forcible  language  of 
Associate  Justice  Hanna  in  dissenting  from  the  opinion  of  a 
majority  of  the  contest  court:  ^'It  is  clearly  proved  on  this 
trial  to  the  satisfaction  of  the  undersigned,  that  the  county 
commissioners  in  establishing  the  Hultman's  schooUhouse  pre- 
cinct, and  that  the  county  clerk,  sheriff,  and  township  trustee 
in  giving  notice  to  sud  voters  of  the  creation  of  said  precinct, 
acted  in  good  &ith,  and  without  any  purpose  or  intention  of 
frand  or  wrong;  and  that  the  voters  in  assembling  at  said 
Hultman's  school-house  on  election-day,  and  then  and  there 
voting,  acted  in  good  faith,  and  as  they  believed  and  had  good 
reason  to  believe  in  strict  accordance  with  law.  If  any  law 
was  violated  in  the  holding  of  said  election  at  said  place,  it 
was  a  violation  of  which  said  voters  had  no  knowledge,  for 
which  they  cannot  properly  be  held  responsible,  and  for  which 
they  should  not  be  punished — and  which  could  not  and  did 
not  in  any  manner  affect  the  general  result  of  the  election. .  The 
recognized  and  admitted  object  of  elections  is  to  obtain 
expressions  of  the  will  of  the  people.  The  conceded  purpose 
of  all  statute  laws  regulating  elections,  is  to  provide  means  by 
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which  a  full,  fair,  honest  and  untrammeled  expression  of  the 
will  of  the  people  may  be  obtained  through  the  ballotrbox,  in 
the  choice  of  officers,  and  for  other  purposes.  All  laws,  con- 
struction of  laws,  rulings  or  decisions,  that  interfere  with  the 
accomplishment  of  such  purpose,  are  subversive  of  the  foun- 
dation principles  of  popular  government."  In  this  matter 
then  we  see  no  error  in  the  ruling  of  the  district  court 

Another  question  arises  on  these  facts:  In  one  of  the  pre- 
cincts some  of  the  votes  cast  were  upon  two  pieces  of  paper, 
instead  of  one,  as  the  statute  directs.     It  seems  that  county 
and  township  tickets  were  both  printed,  that  is,  some  tickets 
with  only  the  names  of  the  township  officers  and 
h$^oi!^aBv^  the    candidates    therefor,    printed   on    them,   and 

nU  pieces  of  '      r  ' 

p*p~'  Others  having  only  the  candidates  for  the  county 
officers  printed  thereon.  The  voter  folded  the  township  ticket 
inside  of  the  county  ticket,  and  banded  that  to  the  judges  aa 
his  ballot,  and  it  was  so  received  and  placed  in  the  ballot-box. 
Did  this  invalidate  the  vote  of  such  voter?  and  ought  the 
judges  to  have  thrown  out  all  such  votes  t  The  good  faith  of 
all  parties  is  abundantly  shown.  And  the  vote  can  be  re- 
jected only  by  reason  of  the  fact  that  it  was  upon  two  pieces 
of  paper.  There  was  no  chance  for  mistake,  for  below  the 
title  of  each  office  was  the  name  of  the  candidate  therefor — no 
possibility  of  an  attempt  to  cast  t\vb  votes  for  the  same  officer. 
It  seems  to  us  the  provision  of  the  statute  we  have  hereto- 
fore quoted  forbids  the  rejection  of  such  a  vote.  Sec.  22  of 
the  election  law,  Gen.  Stat.  p.  409,  which  requires  certain  ac- 
tion in  case  two  or  more  ballots  are  found  so  folded  together 
as  to  present  the  appearance  of  a  single  ballot,  applies  where 
the  ballots  are  alike,  or  partially  so,  so  as  to  indicate  that  a 
voter  has  by  mistake  or  intentionally  cast  two  votes  for  the 
same  candidate.  It  is  a  rule  in  the  interest  of  the  purity  of 
the  ballot-box,  and  to  guard  against  illegal  votes.  It  should 
not  be  used  as  a  means  of  disfranchising  one  whose  vote, 
though  upon  two  pieces  of  paper,  plainly  indicates  that  he  ia 
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easting  bat  one  vote  upon  each  question  and  for  each  of- 
fice« 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justioes  concurring. 


Thomas  Moonlight  v.  William  H.  Bovb. 

1.  ELBrTxom;  CuJpabU  PraeHea;  Candidates  FhsmiMng  Sjinrihuma  Ziguort. 
In  a  contested  election  case,  where  it  was  found  by  the  centsBt  court 
that  the  successful  candidate  for  sheriff  did,  pending  the  election,  fur- 
nish money  to  a  third  person  "to  be  used  in  the  procurement  of  drinks 
of  spiritnous  liquors  for  voters  generally,  with  the  intent  to  &cilitate 
his  election,"  and  did  various  other  acts  equltUy  culpable,  and  with  like 
intent,  but  it  was  not  found  or  shown  that  any  elector  was  paid  or  prom- 
ised anything  for  doing  any  act  as  an  elector,  nor  was  it  shown  that  any 
jndge,  derk,  or  canvasser  of  the  election  was  paid  or  promised  anything 
for  doing  any  act  as  a  judge,  clerk,  or  canvasser  of  the  election,  held,  that 
a  judgment  in  such  a  case  for  the  contestee  was  correct  IBuckland  v. 
M,  23-829.] 

1  ■  Such  candidate  did  not  forfeit  his  election  under  subdivision  4 

of  section  85  of  the  act  relating  to  elections,  (Gen.  Stat.  424,)  because  of 
his  said  acta. 

JBhror  Jrom  Leavenworth  District.  CourU 

P&OGBBDiNas  instituted  in  November  1873  by  Moonlight^  to 
eontest  the  right  to  the  office  of  sheriff.  The  proceedings  were 
commenced  in  a  contest  court,  composed  of  Richard  B.  Bees, 
probate  judge,  and  George  H.  English  and  Lucien  Baker,  asso- 
ciates. Said  contest  court  found  and  decided  in  favor  of  B(md^ 
the  contestee.  Moonlight  removed  the  case  to  the  district  court 
by  petition  in  error.  The  district  court,  at  the  May  Term  1874, 
affirmed  the  decision  of  the  contest  court,  and  Moonlight^  as 
plaintiff  in  error,  now  brings  the  case  here. 

Byron  Sherry^  for  plaintiff  in  error. 
StUlings^  FenUm,  for  defendant  in  error.      ' 
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The  opinioa  of  the  court  was  delivered  by 

Yalbntinb,  J. :  This  petition  in  error  was  brought  in  this 
court  for  the  purpose  of  reversing  a  judgment  of  the  district 
court  of  Leavenworth  county,  which  affirmed  the  judgment  of 
a  certain  contest  court  of  said  county  which  held  and  deter- 
mined that  the  defendant  Bond  was  duly  elected  to  the  office  of 
sheriff  of  said  county.  The  only  question  presented  in  this 
court  is,  whether  the  judgment  of  the  contest  court  was  and  is 
sustained  by  the  special  findings  of  such  court  Said  findings, 
so  far  as  they  are  material  in  the  determination  of  said  ques- 
tion^  are  as  follows: 

"1st  On  the  4th  of  November  1878,  Wm.  H.  Bond,  then  a 
candidate  for  sheriff,  at  and  while  the  election  was  proceeding, 
did  give  to  one  Wm.  S.  Dent,  the  sum  of  one  dollar  in  money, 
then  and  there  to  be  used  in  the  procurement  of  drinks  of 
spirituous  liquors  for  voters  generally,  with  the  intent  to  fiicili- 
tate  his  (said  Bond's)  election  to  the  office  of  sheriff  of  Leav- 
enworth county. 

^^2d«  While  said  Bond  was  so  a  candidate  for  sheriff,  he 
(said  Bond)  did  promise  to  one  Tom  Bowman  five  dollars  in 
money  for  purpose  of  procuring  the  services  of  said  Bowman 
in  canvassing  for  and  soliciting  and  influencing  votes  for  the 
said  Bond  for  sheriff. 

"8d.  Said  Bond,  while  such  candidate,  did  say  to  Tom  Bow- 
man, and  to  other  colored  people,  that  so  far  as  he  could  con- 
trol, they  should  have  an  equal  representation  upon  ibe  juries 
of  this  county  with  others,  and  that  such  promise  was  for  &e 
purpose  of  enhancing  his  chances  of  election. 

"4th.  Said  Bond  after  such  election  did  agree  and  promise 
to  pay  the  sum  of  $9.30  to  Bowman  &  Walker  for  cigars, 
drinks,  etc.,  drank  and  used  by  sundry  persons  unknown  to 
said  Bond,  at  and  before  the  time  of  such  election. 

"6th.  Said  Bond  at  and  during  such  election,  on  the  4th  of 
November  1878,  did  agree  to  and  with  one  Harrison  Young 
and  one  Peter  Green,  to  pay  each  of  them  the  sum  of  five 
dollars  for  work  at  the  polls  on  the  day  of  such  election;  that 
is,  for  the  canvassing  for  votes  for  the  purpose  of  facilitating 
his  (said  Bond's)  election  to  the  office  of  sheriff;  said  Bond  dia 
pay  to  said  Youn^  and  to  said  Green  each  the  sum  of  $2.50 
thereof,  and  proiliised  to  pay  the  remainder. 


Digitized  by 


Google 


JULY  TERM,  1876.  S58 

Opinion  of  the  Oonrt 

^6th.  Said  Bond,  while  canvassing  for  a  nomination  fbi 
sheriff,  did  have  some  conversation  with  one  Lawrence  Eiser^ 
in  relation  to  the  appointment  of  under-sheriff,  or  jailor.  And 
after  said  election,  to-wit,  after  the  said  4th  of  November 
1873,  said  Bond,  in  consideration  of  Eiser's  assisting  him  in 
procuring  surety  on  his  officitd  bond,  did  promise  said  Eiser 
the  position  of  under-sheriff,  or  jailor. 

"  7th.  Said  Thomas  Moonlight,  the  contestor,  is  and  was,  at 
die  time  of  said  election,  an  elector  of  the  second  ward  of  the 
dty  of  Leavenworth,  in  the  state  of  Kansas. 

"8th.  The  court  do  not  find  that  there  was,  in  any  case, 
a  bribe  or  a  reward  given  or  offered  to  apy  elector,  directly, 
for  bis  vote. 

"Sth.  Said  Bond  gave  to  one  Lafayette  Collins  two  dol- 
lars for  canvassing  for  votes  for  him  (said  Bond)  on  the 
said  election-day,  while  said  Bond  was  so  a  candidate  for 
sheriff 

"One  witness,  Garter,  states  that  Bond  had  gived  him  one 
dollar  for  his  vote,  (bat  still  denied  that  he  had  sold  it)  This 
Bond  denies,  which  makes  an  equilibrium ;  but  if  Bond's 
interest  militates  against  his  statement,  it  raises  reasonable 
doubt 

"The  matter  of  the  license  of  one  Bowman,  is  entirely  too 
indefinite  to  make  a  finding  on. 

"The  evidence  of  Pemberton,  McCormick  and  McDaniels 
throws  no  light  upon  the  issues  here,  sufficiently  important  to 
elicit  findings. 

"  Of  the  alleged  promise  of  positions  to  Robert  Jackson, 
Henry  Dufff ,  and  William  Voss,  there  is  no  evidence. 

"The  testimony  of  Richard  Moore,  John  Nolan,  David 
Jackson,  McAuliff  and  George  Land,  aud  of  Miller,  are  too 
indefinite  to  base  an  action  of  the  court  upon,  and  therefore 
deemed  not  of  importance  in  our  ultimate  determination. 

"To  sum  up  the  findings  of  the  court  in  short,  they  are, 
that  the  said  Bond  did,  at,  on  or  before  such  election,  give  and 
offer  to  sundry  electors  of  Leavenworth  county,  rewards  in 
money,  etc.,  for  the  purpose  of  procuring  the  influence,  coope- 
ration and  labor  of  such  electors  in  facilitating  his  election,  and 
procuring  his  success  in  such  election.^' 

It  is  claimed  by  the  plaintiff  Moonlight,  that  upon  the  fore- 
going factSy  and  under  §85  of  the  act  relating  to  elections,  the 
indgment  of  the  contest  court  should  have  been  in  his  favor. 
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and  against  the  defendant  Bond.    So  mnch  of  said  section  as 
applies  to  this  case  reads  as  follows: 

**  The  election  of  anj-  person  declared  duly  elected  to  any 
county  office,  may  be  contested  by  any  elector  of  the  county: 
*  *  *  Fourthy  \Vhen  the  contestee  has  given  or  offered  any 
elector,  or  any  judge,  clerk,  or  canvasser  of  the  election,  any 
bribe,  or  reward,  in  money,  property,  or  thing  of  value,  for 
tiie  purpose  of  procuring  his  election."  (Gen.  Stat  424,  §  85.) 

Now  the  record  in  this  case  scarcely  shows  that  any  one  of 
said  persons  to  whom  it  is  claimed  a  ^^  bribe  or  reward  in 
money,  property,  or  thing  of  value,"  was  given  or  "offered" 
by  the  "contestee,"  was  at  any  time  an  "elector;"  and  the 
record  certainly  does  not  show  that  any  one  of  them  was  ever 
a  "judge,  clerk,  or  canvasser  of  the  election."  Nor  does  the 
record  show  that  any  person  was  ever  given,  offered,  or  prom- 
ised anything  for  his  vote.  Indeed,  the  record  does  not  show 
that  anything  was  done  which^  could  by  any  interpretation  or 
construction  come  within  the  implied  prohibition  of  said 
statute.  Wrongs  indeed  may  have  been  committed,  but  they 
were  not  such  wrongs  as  come  within  any  of  the  prohibitory 
clauses  of  said  statute.  This  statute  was  intended  to  prohibit 
the  bribing  of  electors,  as  such,  and  to  prohibit  the  bribing  of 
judges,  clerks,  and  canvassers  of  elections,  as  such ;  aud  was 
not  intended  to  prohibit  the  paying  of  money  or  other  valu- 
able things  for  legitimate  purposes  connected  with  the  pro- 
ceedings of  a  fair  election.  A  candidate  for  office  may 
certainly  pay  the  publisher  of  a  newspaper  for  announcing  his 
name  as  a  candidate,  although  the  publisher  may  at  the  same 
time  be  an  elector,  and  although  the  publishing  of  such  candi- 
didacy  may  be  done  intentionally  "for  the  purpose  of  pro- 
curing his  [the  candidate's]  election."  So  the  candidate  may 
also  pay  for  a  public  hall  in  which  to  hold  political  meetings, 
and  may  pay  for  handbills,  and  for  tickets,  etc.,  etc.  He  may 
indeed  employ  an  elector  to  do  anything  which  might  properly 
be  done  by  any  person  not  an  elector.  Now,  while  we  do  not 
justify  all  that  is  shown  to  have  been  done  in  this  case,  yet  we 
do  not  think  it  is  shown  that  any  transaction  had  in  the  case 
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was  in  contravention  of  any  of  the  provisions  of  said  statute. 
The  first  transaction  was  with  Wm.  8.  Dent.  Now  it  ia  not 
shown  that  Dent  was  an  elector,  or  that  any  one  expected  that 
he  woald  offer  to  vote  at  said  election.  And  whether  he  was 
an  elector  or  not,  still  he  noay  previously  have  been  a  friend  of 
the  contestee,  and  working  for  his  election  prior  to  said  transac- 
tion. He  was  expected  to  procure  "  drinks  of  spirituous  liquors 
for  voters  generally/'  and  not  merely  for  those  who  could  be 
influenced  thereby  to  vote  for  the  contestee.  We  might  proceed 
with  each  of  the  other  transactions  mentioned  in  the  findings 
of  the  contest  court,  but  we  do  not  think  that  it  is  necessary. 
It  is  not  shown  that  any  elector  was  paid  or  promised  anything 
for  doing  any  act -as  an  elector,  and  it  is  not  shown  that  any 
judge,  clerk,  or  canvasser  of  the  election  was  paid  or  promised 
anything  for  doing  any  act  as  a  judge,  clerk,  or  canvasser  of  the 
election;  and  therefore,  although  wrongs  may  have  been  com- 
mitted, yet  they  not  being  such  wrongs  as  are  prohibited  by 
laid  statute,  the  judgment  of  the  court  below  must  be  af- 
finned. 
All  the  Justices  concurring. 


Jahbs  Pritchbtt  y.  Dayib  H.  Mitghbll  et  aL 

t  Usubt;  Pica  </,  a  Fen(mal  Privilege.  The  plea  of  usury  is  a  personal 
prhil^ge,  and  if  the  debtor  declines  to  ayail  himself  of  it,  no  stranger 
to  the  transaction  can.    [filairk  v.  SpetMer,  14-899.] 

1 Second  Mcrtffogee,    A  second  mortgagee  cannot  plead  jmary  in  a 

prior  mortgage,  either  to  defeat  or  postpone  its  lien. 

J^or  from  Jefferson  District  Court 

Ih  October  1870,  Joseph  D.  Sollins  made  and  delivered  to 
MileheU  his  promissory  note  for  $2,500,  with  interest  at  12  per 
Mnt  from  date,  payable  in  six  months  from  the  date  thereof, 
tod  BoUins  and  wife  executed  a  mortgage  on  real  estate  to  se- 
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care  the  same.  Payments  upon  said  note  were  made  to  the 
amount  of  $1,620  prior  to  August  1878.  In  June  1878,  said 
Rollins  and  wife  executed  and  delivered  to  Priteheti  their  note 
for  the  sum  of  $3,100,  with  interest,  and  their  mortgage  to 
ecu  re  the  payment  of  the  same;,  and  in  August  1878,  said 
Rollins  made  and  delivered  to  Pntcheti^  his  note  of  that  date 
for  the  sum  of  $400,  with  interest,  and  jointly  with  Mary  E., 
his  wife,  gave  a  mortgage  to  secure  the  same.  Said  three 
mortgages  were  respectively  duly  recorded,  and  covered  the 
same  real  property.  In  August  1873,  and  after  the  first  mort- 
gage from  Rollins  to  Pritcheit  had  been  duly  recorded,  Miiehdl 
brought  an  action  to  foreclose  his  mortgage,  making  Rollins 
and  wife  sole  defendants  therein,  and  on- the  trial  thereof, 
no  defense  being  made,  the  court  gave  judgment  in  favor  of 
Mitchelly  in  November  1873,  for  $1,526.50,  together  with  the 
additional  sum  of  $126  as  attorney-fees  for  foreclosure,  and 
thereupon  decreed  a  sale  of  the  property,  and  application  of 
the  proceeds  in  satisfaction  thereof,  to  all  which  proceedings 
Pritcheit  was  a  stranger.  In  December  1874,  Pritcheit  brought 
his  action  to  foreclose  the  two  mortgages  given  to  him,  in 
which  action  Mitchell  was  joined  with  Rollins  and  wife  as  co- 
defendant.  Mitehell  answered,  setting  up  the  former  judgment, 
together  with  the  note  and  mortgage  upon  which  it  was  based. 
Pritcheit  replied,  alleging  usury  in  the  Mitchell  note  and  judg- 
ment to  the  amount  of  $646.50.  Rollins  and  wife  made  default. 
Trial  at  the  February  Term  1875  of  said  district  court  Pritch- 
eit oflered  evidence  to  show— /r5^,  that  said  Joseph  D.  Rollins 
and  Mary  E.  Rollins  were  insolvent  at  the  time  said  action  was 
commenced,  and  ever  since;  second^  that  the  mortgaged  prem- 
ises were  insufficient  to  pay  both  the  claim  of  said  MiicheU  and 
of  Pritcheit;  and  ihirdy  that  payments  were  made  by  said  Rol- 
lins to  Miichellj  on  the  Mitchell  note  and  mortgage,  by  way  or 
usurious  interest  and  inducement  to  contract  for  more  than 
twelve  per  cent  per  annum.  MiicheU  objected,  and  the  evi- 
dence was  rejected.  Judgment  was  rendered,  that  the  entire 
amount  of  the  former  judgment  in  favor  of  Mitchell^  be  a  first 
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lien  on  said  mortgaged  premies,  to  which  Pritchett  excepted, 
and  he  now  brings  the  case  here  on  error. 

Nrnsm  ^  Alfordf  for  plaintiff,  contended,  tliat,  under  §§  8  and 
4  of  ch.  61,  Gen.  Stat.  1868,  whenever  it  shall  be  made  to  ap- 
pear to  the  court  by  any  party  in  interest  that  a  contract  sought 
to  be  enforced  is  tainted  with  usuiy,  the  court  is  bound  to  ren- 
der judgment  accordingly — citing  Cole  v,  Bausemer^  26  Ind.  94; 
39  Penn.  St.  361;  14  Ohio  St.  200.  A  party  having  a  subse- 
qnent  lien  upon  property  may  protect  his  interest  to  the  extent 
of  making  the  entire  usurious  interest  an  inferior  lien  upon 
the  property,  and  this  regardless  of  the  question  as  to  whether 
the  mortgagor  is  insolvent  or  the  property  insujGBlcient  to  pay 
both  debts.  2  Alb.  Law  Jour.  100;  8  Paige,  640;  1  Md.  Oh. 
127;  10  Wis.  888;  40  N.  T.  476;  Ord  on  Usury,  831.  Second 
—a  junior  mortgagee  is  not  affected  by  a  suit  foreclosing  a  sen* 
ior  mortgage  to  which  he  was  not  a  party.  81  N.  Y.  213;  23 
Cal.  106;  62  HL  84;  84  Md.  164;  2  WashbJon  Real  Prop.  229; 
12Eiis.l39. 

John  W.  Day  J  for  defendant  in  error,  submitted,  that  Pritchett 
was  barred  by  the  prior  judgment  in  favor  of  Mitchell,  from 
ioqairing  into  the  same;  and  second,  that  plaintiff  was  not  en* 
titled  to  show  usury  in.  the  Mitchell  note  and  mortgage,  even 
if  he  had  been  a  party  to  the  foreclosure  action  in  which  such 
judgment  was  rendered.  The  only  person  other  than  Bollins, 
who  could  interpose  a  plea  of  usury  against  that  note,  was  Mrs. 
Bollins,  and  she  could  dp  so  only  because  and  when  the  land 
mortgaged^  or  some  part  of  it,  under  our  statutes,  was  her 
homestead.  Glark  v.  Spencer ,  14  Eas.  398,  407;  Lyon  v.  TFebA, 
20  Iowa,  678. 

The  opinion  of  the  court  was  delivered  by 

Brswbb,  J. :  Can  a  second  mortgagee  plead  usury  in  a  prior 
mortgage?  Can  he  do  it  either  to  defeat,  or  postpone,  the  lien 
of  soteh  prior  mortgage!  Authorities  are  well  divided  on  this 
question.     That  he  can,  is  affirmed  in  Indiana,  Pennsylvania, 
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Ohio,  New  York,  Maryland,  and  New  Jersey.  Cole  v.  Bausemcr^ 
26  Ind.  94;  Green  v:  Tyler  J^  Co.,  S9  Penn.  St  861;  (though 
under  the  present  statute  the  opposite  ruling  seems  to  obtain; 
Miners  lYust  Co.  v.  Jioseberry,  2  Law  &  Eq.  Rep.  478;)  Union 
Bank  v.  Bell,  14  Ohio  St  200;  Brooks  v.  Avery ,  4  Conistock, 
225;  Post  V.  Dari,  8  Paige,  640;  Banks  v.  MeClellan,  24  Md. 
62;  Cunnins  v.  Wire,  6  N.  J.  Eq.  73.  That  he  cannot,  is  affirmed 
in  Alabama,  Connecticut,  Illinois,  Iowa,  Kentucky,  Michigan, 
Missouri,  and  Vermont  Cain  v.  Gimon,  36  Ala.  168;  Fidder  ». 
Vamety  45  Ala.  429;  Loomis  v.  Eaton,  32  Conn.  550;  Adams  v. 
Robertson,  87  111.  45;  Powell  v.  Hunt,  11  Iowa,  480;  Huston  v. 
Stringham,  21  Iowa,  86;  Carmichael  v.  Bodfish,  82  Iowa,  418; 
Campbell  r.  Johnston,  4  Dana  (Ky.)  177;  F.  ^  M.  Bank  v.  Kim- 
mel,  1  Mich.  84;  Bansom  v.  Hays,  89  Mo.  445;  Austin  v.  Critten- 
den, 33  Vt  553.  These  last  two  cases  were  not  mortgage  cases, 
but  the  decisions  plainly  indicate  the  judgments  of  the  courts 
upon  the  question.  See  also,  8  Parsons  on  Cont  122;  Ladd  v. 
Wiggin,  35  N.  H.  421 ;  De  Wolf  v.  Johnson,  10  "Wheat.  867;  Green 
v.  Kemp,  13  Mass.  515.  "We  incline  to  the  latter  view,  and  to 
.regard  the  plea  of  usury  as  a  personal  privilege.  When  the 
parties  to  a  contract  are  willing  to  abide  by  its  terms,  why 
should  one,  not  a  party  thereto,  be  permitted  to  interfere?  If 
the  debts  were  unsecured,  no  one  would  think  that  the  second 
creditor  had  any  right  to  interfere.  The  payor,  by  payment  of 
the  first  note  according  to  its  terms,  and  without  insisting  on 
any  plea  of  usury,  might  so  diminish  his  means  as  to  render 
himself  unable  to  pay  the  second  note,  but  still  that  would  not 
give  the  holder  of  the  second  the^  right  to  restrain  such  pay- 
ment  And  the  rule  would  be  the  same  if  the  secfurities  for 
the  two  notes  were  separate  and  distinct  Why  then  should 
the  mere  giving  of  a  single  security  for  the  two  notes  enable 
the  holder  of  the  second  to  interfere?  And  a  mortgage  with 
us,  it  will  be  borne  in  mind,  conveys  no  estate  in  the  land,  but 
is  simply  a  security  for  the  debt  Chick  nK  Willetts,  2  Eas.  884. 
The  second  mortgagee,  it  is  true,  could  increase  the  value  of  his 
security  by  diminishing  the  amount  of  the  first  lien;  but  he 
does  so  only  by  preventing  parties  who  have  made  a  contract, 
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and  are  willing  to  abide  by  its  terms,  from  complying  with  that 
contract.  When  the  first  mortgage  was. given,  the  land-owner 
had  a  perfect  right  to  giye  it  The  land  stood  charged  with 
the  lien  as  he  placed  it,  and  no  one  bnt  he  conld  question  the 
validity  of  the  lien  for  the  entire  amount  He  still  remains 
willing  to  abide  by  the  terms  of  that  contract,  willing  that  the 
land  should  be  held  for  the  &ce  of  the  note.  The  taking  of 
the  aecond  mortgage  was  a  voluntary  matter.  The  mortgagee 
finds  the  property  charged  with  a  mortgage,  pledged  therefor 
as  security  for  a  specified  amount,  finds  that  the  mor<^;agor 
intends  that  it  shall  be  used  in  discharging  that  amount  of  in- 
debtedness, and  voluntarily  takes  the  property  thus  burdened, 
as  security  for  his  own  debt  It  is  with  ill  grace  that  he  there- 
after endeavors  to  prevent  the  mortgagor  from  complying  with 
his  first  contract  Yet,  even  those  who  are  loath  to  break  their 
own  promises,  are  often  willing  that  others  shall,  if  thereby 
their  own  interests  are  promoted.  Surely,  a  man  ought  to 
have  a  right  to  say  whether  he  shall  keep  his  own  promise  or 
not  In  the  enactment  of  laws,  usury  laws  as  well  as  others, 
the  legislature  has  regard  to  the  general  interests,  the  welfare 
of  the  majority.  Its  laws  therefore  often  bear  hardly  in  indi- 
vidual instances.  And  while  it  may  be  generally  true,  that  a 
limit  to  the  amount  to  be  paid  for  the  use  of  money  should  be 
fixed,  yet  every  one  knows  that  sometimes  such  amount  is  not 
what  in  justness  and  fairness  ought  to  be  paid.  Men  feel  hon- 
orably bound  to  pay  more  than  the  law  authorizes.  While  the 
law  ought  to  protect  the  party  from  the  clamps  of  the  usurer, 
hy  permitting  him  to  repudiate  all  but  the  legal  interest,  yet, 
if  the  borrower  feels  in  honor  bound  by  the  peculiar  circum- 
stances of  his  loan  to  pay  the  stipulated  interest,  it  would  seem 
M  though  no.  stranger  to  the  transaction  should  be  permitted 
to  interfere. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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R  B.  Hats,  aa  Treaswrery^,^  v.  Z.  M.  Hill  ei  oL 

Part»  DsnoiDAiiT— TF^  tut  Neceuary,  m  AetUm  to  Er^oin  Sehool'Dulrioi 
Tax,  The  plaintiflb  commenced  an  action  against  the  treasurer  of  Os- 
borne county  for  the  purpose  of  perpetually  enjoining  the  collection  of 
a  certain  tax  levied  for  the  pnrpose  of  paying  interest  on  a  certain 
school-district  bond  and  of  creating  a  sinking  fund  for  the  final  redemp- 
tion of  such  bond.  The  plaintiffs  did  not  make  the  school-district  which 
issued  said  bond  a  party  to  the  suit.  The  defendant  demurred  to  the 
plaintiffs'  petition,  on  the  ground  that  the  petition  showed  upon  its  &oe 
a  defect  of  parties  defendant,  and  the  court  below  otermled  the  demur- 
rer. ffM,  That  said  school  district  was  a  necessary  par^,  and  thai  tha 
coart  below  erred  in  overruling  the  demurrer.  iSlaU  v,  Andenon,  5-90; 
CKlmore  v.  Fox,  10-509;  Beyer  v.  JReed,  18-92;  Voes  v.  Sch.  Diet,^  18-471 ; 
Oomm^rt  v.  U.  R.,  21-749;  Qilmore  v.  Norton,  10-491;  Bridge  Co.  v.  OomnCr  , 
10-326;  R.  jB.  v.  WUhelm,  33-206;  Carpenter  v,  mndman,  32-601. 

Mrar  from  Osborne  District  Court 

Action  by  EBU  and  two  others,  taxpayers  of  School  District 
Xo.  18,  of  Osborne  county,  to  enjoin  the  collection  of  a  certain 
tax  levied  upon  the  properly  of  said  school  district  by  order  of 
the  district  board  for  the  year  1874.  The  petition  was  filed  in 
February  1875,  and  Hays,  county  treasurer,  waa  made  sole  de- 
fendant. Hays  demurred.  The  district  court,  at  the  April 
Term  1875,  overruled  the  demurrer,  and  decreed  a  perpetual 
injunction.    Hays  brings  the  case  here  for  review. 

A.  Saxey^  for  plaintiff  in  error. 

B.  G.  HaySy  and  Z.  T.  WiUrond,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntins,  J. :  This  was  an  action  brought  by  Z.  M.  SUll, 
W.  Bortzfield  and  W.  Shearer  against  R.  B.  Hays,  treasurer 
of  Osborne  county,  for  the  purpose  of  perpetually  enjoining 
the  collection  of  a  certain  tax.  A  temporary  injunction  was 
allowed  at  the  time  of  the  commencement  of  the  action.  Af- 
terward the  defendant  demurred  to  the  plaintiffi'  petition  on 
the  grounds,  1st,  that  the  petition  showed  upon  its  fiaoe  a  de- 
fect of  parties  defendant;  and  2d,  that  the  petition  did  not 
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itate  facts  sufficient  to  oonstitate  a  cause  of  acfion.  The  de- 
fendant also  moved  to  dissolve  said  temporary  injanction  on 
the  same  grounds.  •  The  court  below  overruled  both  the  de-^ 
marrer  and  the  motion  to  dissolve,  and  then  rendered  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant,  perpetually 
enjoining  the  collection  of  said  tax,  and  ordering  'Hhat  the 
costs  of  this  action  be  paid  by  said  B.  B.  Hays  in  his  official 
capacity  as  treasurer  of  Osborne  county/' 

It  will  be  perceived  that  the  only  questions  involved  in  this 
ease  are,  first,  was  there  defect  of  parlies  defendant?  and  sec- 
ond, did  the  petition  below  state  facts  sufficient  to  constitute  a 
caase  of  iaction?  Said  tax  was  levied  solely  for  the  purpose  of 
paying  interest  on  a  certain  school-district  bond,  and  creating 
a  sinking  fund  for  the  final  redemption  of  said  bond;  and  tbe 
only  ground  upon  which  it  is  claimed  that  said  tax  is  void  is, 
that  said  bond  is  void.  Said  bond  was  issued  by  School  Dis- 
trict No.  13  of  Osborne  county:  and  unless  the  bond  is  in  fact 
void,  said  district  is  liable  for  its  payment  according  to  the 
terms  thereof.  Who  the  holder  of  said  bond  is,  the  petition 
does  not  disclose;  but  from  certain  evidence  introduced  on  the 
hearing  of  said  motion,  it  would  seem  t^t  the  state  of  Kansas 
is  the  holder,  and  that  the  bond  belongs  to  the  permanent* 
school  fund  of  the  state.  Bat  it  really  makes  no  difference 
who  owns  or  holds  the  bond,  except  possibly  ais  to  whether  he 
is  an  innocent  purchaser  for  value  or  not  In  any  case  the 
holder  must  look  to  the  school  district  for  the  fulfillment  of 
the  bond;  and  if  the  bond  is  valid  as  between  the  holder  and 
the  school  district,  the  school  district  must  look  to  the  tax- 
payers to  furnish  the  means  with  which  to  pay  the  bond.  If 
there  should  be  any  &ilure  in  the  payment  of  the  bond,  or  in 
the  payment  of  the  interest  thereon,  the  holder  would  sue  the 
school  district  therefor.  Hence  it  will  be  perceived  that  the 
school  district  is  the  real  party  interested  in  having  said  .tax 
collected,  and  is  the  only  party  directly  interested  therein.  If 
taxes  are  properly  levied,  collected,  and  paid  over  to  the  bond- 
holder, the  school  district  will  never  be  liable  to  a  suit  on  the 
hond;  but  if  taxes  are  not  so  levied,  collected  and  paid  over,  the 
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school  district^will  be  liable^  provided  the  bond  is  valid.  And 
this  :Buit  cannot  determine  the  validity  or  invalidity  of  said 
bond  in  favor  of  or  against  either  the  bondholder  or  tlie  school 
district,  because  neither  is  a  party.  The  county  treasurer  is  a 
mere  nominal  party,  in  such  a  case'  as  this,  and  ordinarily  he 
should  not  :be  required  to  pay  costs  either  in  his  individual 
(Capacity  or  in  his  offidal  capacity.  But  if  he  is  to  pay  costs  in 
his  official  capacity,  where  is  he  to  get  the  funds?  from  the 
school' district?  or  from  the  county?  or  from  the  state?  or 
from  some  other  source?  We  think  there' was  a  defect  of  par- 
ties defendant  in  this  case.  The  school  district  should  have 
been  ngtade  a  party  defendant.  (For  a  further  discussion  of  a 
similar  questioh,  seSe  GUmore  v.  Fox,  10  Kas.  609, 512, 618.)  But 
as  the  school  district  was  not  made  a  parly,  said  demurrer 
should  halve  been  sustained.  This  disposes  of  the  case  for  the 
present. 

The  questions  whether  the  petition  below  states  facts  suffi- 
cient to  constitute  a  cause  of  action,  and* incidentally  whether 
said  bond  is  valid,  are  also  in  the  ease;  but  we  do  not  think 
it  is  necessary  to  decide  them  now.  Indeed  we  do  not  like 
to  decide  a  question  in  the  absence  of  every  party  or  person 
•interested  on  one  side  of  such  question,  and  especially  not 
where  a  nominal  party  on  that  side  of  the  question  objects,  as 
defendant  below  has  done  in  this  case,  by  demurring  to  the 
plaintiflb'  petition  because  the  plaintifis  have  not  brought  in 
all  the  necessary  parties.  With  reference  to  the  validity  of 
said  bond,  it  will  be  well  for  the  parties  %o  exJAUline  the  caaea 
of  Marq/  v.  Oswego  Township,  92  U.  8.  6S7,  and  Humboldt 
Tovmship  .V.  Long,  id.  642. 

The.  jadgmi^nt  of  the  court  below  will  be  reversed,  and 
oatise  remanded  for  further  proceedings  in  acoordanoe  with 
this  opinion. 

AH  the  Joatices  concurring. 
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Eu  Titus  ▼•  Oomm'bs  of  Howard  C!o. 

L  Shxkifib'  Fub,  en  Tax  Wasrranta.  A  sheriff  is  not  entitled  to  mileage 
on  a  personal  tux  warrant  returned  no  property.  ICamm'ri  v,  FraaMin^ 
1(M60;  ThrdOi  v.  Common,  24-594;  C.  L.  1881,  ch.  39,  sec.  3.] 

1 He  is  entitled  to  a  fee  of  twenty-five  cents  for  each  return. 

8. Where  the  warrant  is  not  served  because  the  party  against 

whom  it  was  issued  had,  prior  to  its  issue,  paid  his  taxes  in  full  to  the 
county  treasurer,  he  is  entitled  to  mileage  for  the  number  of  miles 
actually  traveled  in  attempting  to  serve  the  warrant 

r 

Mr  or  from  Chauiauqua  District  Court 

TrruB  was  sheriff  of  Howard  county  during  the  year  1874, 
and  QDtil  June  Ist  1875,  when  by  the  division  of  said  county 
he  became  sheriff  of  Chautauqua  county.  He  presented  his 
claims  to  the  board  of  .county  commissioners  for  fees  earned. 
and  charged,  by  him  on  certain  tax  warrants.  The  claims 
were  disallowed,  and  Titus  took  two  appeals  to  the  district 
court  The  district  court,  at  the  November  Term  1875,  de- 
cided both  cases  in  favor  of  the  county,  and  Titus  brings  them 
here  for  review.     The  material  facts  are  stated  in  the  opinion. 

J.  D.  MeCujty  R.  H.  Nichols,  and  W.  C.  Webb,  for  plaintiff! 
5.  B.  Oberlander,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbeweb,  J.:  The  plaintiff  in  these  two  cases  (Nos.  721  and 
722,)  was  sheriff  of  Howard  county,  and  the  claims  are  for. 
fees  on  personal  tax  warrants.  No  service  was  made  of  these, 
warrants.  The  officer  claimed  mileage,  and  a  fee  of  twenty- 
five  cents  for  return  of  "No  goods."  The  district  court  de- 
cided adversely  to  both  claims,  and  the  plaintiff  alleges  error. 
The  claim  for  mileage  was  properly  rejected.  ComnCrs  Labette 
County  V.  Franklin,  16  Kas.  450.  The  fee  of  twenty-five  cents, 
for  return  of  "No  goods,"  should  have  been  allowed,  Q^n, 
Stat  p.  477,  S  8.     This  is  all  there  is  in  case  No.  722. 
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In  Kg.  721  this  additional  fact  appears,  which  it  is  claimed 
will  affect  the  question  of  mileage.  The  warrants  were  for 
the  taxes  of  1878.  The  person  who  was  county  treasurer  that 
year  became  a  defaulter,  and  abandoned  the  office.  The  tax- 
roll  was  also  destroyed.  Subsequently  a  new  roll  was  prepared, 
which  by  act  of  the  legislature  was  declared  valid,  and  war- 
rants ordered  to  be  issued  upon  it,  as  upon  the  original. 
(Laws  1875,  p.  153.)  Warrants  were  issued,  and  placed  in  the 
hands  of  the  plaintiff  to  collect.  Two  of  the  parties  against 
whom  warrants  were  thus  issued  produced  receipts,  showing 
the  payment  to  the  defaulting  treasurer  while  in  office.  Of 
course  that  defeated  any  service  of  the  warrant  Hence 
plaintiff  contends  that  as  he  could  have  served  the  warrant 
and  attempted  to  do  it,  and  was  prevented  only  by  reason  of 
the  fact  that  the  party  against  whom  the  warrant  ran  had 
already  paid  his  tax,  that  he  is  entitled  to  his  mileage,  as 
though  he  had  served  it.  And  this  claim  seems  to  us  well 
founded.  Officers  to  whom  process  for  the  collection  of 
money  is  directed,  take  the  chances  of  finding  property,  out 
of  which  to  make  the  debt;  but  they  have  a  right,  as  against 
the  party  in  whose  favor  or  at  whose  instance  it  is  issued,  to 
consider  the  process  as  valid,  and  authorizing  them  to  take 
measures  to  execute  it  K  not  valid,  and  not  giving  the  au- 
thority to  collect,  and  the  defect  is  chargeable  to  the  party, 
and  by  reason  thereof  the  collection  is  defeated,  it  would  seem 
clear  that  the  officers  would  be  entitled  to  fees  for  what  they 
actually  did,  just  as  though  the  process  was  valid,  and  that  the 
party  would  be  estopped  from  saying  that  no  service  had  been 
made  of  it.  Hence  we  think  the  sheriff  was  entitled  to  mile- 
age on  these  two  warrants. 

The  judgments  in  both  cases  will  be  reversed,  and  the  cases 
remanded  with  instructions  to  render  judgment  on  the  agreed 
facts  in  accordance  with  the  views  herein  expressed. 

All  the  Justices  concurring. 
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Sakubl  R.  Pbtsbs  ▼•  The  Board  oi  SiitTB  Canvassws. 

L  DisTBicT  JnoGs;  Tenn  qf  Office.  The  constitntion  of  the  state  fixes  the 
term  of  office  of  the  jadges  of  the  district  court  at  four  years,  and  it  is 
not  in  the  power  of  the  legislature  to  increase  or  extend  that  term, 
either  directly  or  indirectly.    [State  «.  ThoTna%  10-191.] 

1  ■'■  Time  of  ElecHon.    Where  the  first  judge  of  a  new  judicial  dis- 

trict was  legally  elected  at  the  general  election  in  1867,  the  election  of 
jodge  in  such  district  at  the  general  election  of  1871  was  held  at  the 
proper  time,  and  entitled  the  party  elected  to  a  full  term  of  four  yean* 
from  the  second  Monday  in  January  1872;  and  a  third  election  in  such 
district  for  a  district  judge  for  a  toll  term  was  rightly  held  at  the  gen- 
eral election  in  1875.    [SUde  v.  Thoman,  10-192.] 

S.  ll&in)AMUB;  Board  of  Oanvassen.  Where  several  thousand  yotea  were 
in  &ct  cast  at  a  certain  general  election  by  the  electors  of  a  judicial 
district  for  the  office  of  district  judge  of  such  district,  hut  it  plainly 
ippears  that  said  office  was  then  legally  filled,  and  no  election  for  dis- 
trict judge  was  necessary  or  proper,  either  for  a  fiill  term  or  an  unex- 
pired term,  a  writ  of  mandamus  will  not  be  awarded  to  compel  the 
board  of  state  canvassers  to  canvass  the  votes  so  cast  for  district  judge. 

Original  Motion  for  Mandamus. 

On  the  22d  of  December  1876,  S&mud  B.  Peters  filed  in  this 
court  his  petition  and  motion  for  a  peremptory  writ  of  man- 
damus to  compel  the  Board  of  State  Canvassers  to  canvass  the 
votes  cast  in  and  returned  from  the  several  counties  comprising 
the  ninth  judicial  district,  for  the  office  of  judge  of  said  dis- 
trict The  petition  alleges,  that  by  ch.  53,  laws  of  1867,  the 
Bixth,  seventh,  eighth  and  ninth  judicial  districts  were  created; 
that  pursuant  to  the  provisions  of  §  15  Of  ch.  62  of  the  laws  of 
1867,  a  judge  was  elected  in  and  for  each  of  said  districts  at 
the  general  election  held  in  Kovember  1867,  for  the  term  com- 
mencing on  the  second  Mondaj^  in  January  1868;  that  the 
judge  so  elected  in  and  for  the  ninth  district  was  Wm.  R 
Brown,  whose  term  of  four  years  expired  on  the  second  Mon- 
day in  January  1872;  that  no  election  was  held  in  said  district 
in  November  1871,  for  a  successor  of  Judge  Brown,  but  said 
Brown  continued  to  hold  said  office  after  the  expiration  of  his 
aaid  term,  as  authorized  by  §12* of  article  3  of  the  constitution; 
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that  at  the  general  election  held  in  November  1872,  as  provided 
and  authorized  by'the  act  passed  and  approved  29th  February 
1872,  (ch.  117,  laws  of  1872,  p,  259;  10  Kas.  198,  note,)  said 
Wra.  R.  Brown  was  reelected  to  the  office  of  district  judge  for 
said  ninth  district,  and  for  the  term  coctunencing  on  the  second 
Monday  of  January  1873;  that  said  Brown  duly  qualified  under 
said  election,  and  entered  upon  the  duties  of  his  office,  and 
held  said  office  until  the  1st  of  March  1876,  when  he  resigned ; 
that  plaintiff  Peters  was  thereupon  appointed  by  the  governor 
to  the  office  of  district  judge  to  fill  said  vacancy;  that  plaintifi^ 
thereupon  duly  qualified  and  entered  upon  the  discharge  of  the 
duties  of  said  office,  and  continued  to  hold  the  same  by  virtue 
of  said  appointment  until  the  second  Monday  of  January  1876; 
that  at  the  general  election  held  on  the  8d  of  November  1875, 
the  plaintiff  was  duly  elected  judge  of  said  district,  and  that 
thereupon,  and  on  the  second  Monday  in  January  1876,  he 
duly  qualified  under  and  by  virtue  of  said  election,  and  entered 
upon  his  duties  as  such  judge,  and  ever  since  has  been  and 
still  is  the  duly-elected  and  acting  judge  of  said  district;  that 
at  the  general  election  held  in  said  ninth  district  on  the  7th  of 
November  1876,  the  plaintiff  under  and  by  -virtue  of  said  act 
of  29th  February  1872,  received  4868  votes  cast'  for  him  for 
the  office  of  district  judge  of  said  district  by  legal  voters  re- 
siding therein,  and  that  said  number  of  votes  was  a  majority 
of  over  4000  over  and  above  the  votes  cast  for-any  and  all  other 
persons  in  said  district  for  said  office.  The  petition  then  al- 
leged that  the  votes  so  cast  for  plaintiff  had  been  duly  and 
properly  returned  to  the  secretary  of  state ;  that  Thomas  A* 
Osborn,  governor,  Thos.  H.  Cavanaugh,  secretary  of  state,  P. 
L  Bonebrake,  auditor  of  state,  John  Francis,  treasurer  of  state, 
and  A.  M.  F.  Randolph,  attorney  general  of  the  state  of  E^n* 
sas,  constituted  ex  officio^  the  Board  of  State  Canvassers;  that  as 
such  board  it  became  and  was  their  duty  to  meet  at  the  office 
of  the  said  secretary  of  state,  at  Topeka,  on  Monday,  the  27th 
of  November  1876,  and  perform  the  duties  prescribed  by  §8T 
of  the  general  election  law,  (ch.  86,  Gen.  Stat  1868,  p.  418,) 
indading  the  examination  and  making  of  a  statement  of  the 
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whole  number  of  votes  cast  in  said  ninth  judicial  diBtrict  at 
said  general  election  held  in  Kovember  next  preceding  for  the 
office  of  judge  of  the  ninth  district;  that  the  Board  of  Stale 
Omva88ers  did  meet  at  the  time  and  place  designated;  that  such 
board,  having  full  knowledge  of  the  premises,  and  well  know- 
ing from  the  certified  abstracts  of  the  votes  given  in  the  several 
counties  comprising  said  ninth  dietrict  that  plaintiff  had  at 
such  election  received  more  than  4000  votes  for  said  office  over 
and  above  the  votes  cast  for  any  other  person  for  said  office, 
did  not  and  would  not  canvass  the  votes  so  cast  for  said  office, 
but  while  in  session  as  aforesaid  passed  and  adopted  a  resolu- 
tion, as  follows: 

'^Whbreas,  An  election  for  judse  of  the  ninth  judicial  dis- 
trict was  held  at  the  general  election  for  the  year  1875,  a  can- 
vass of  which  was  dulv  made,  and  a  certificate  thereupon  issued 
as  required  by  law :  therefore, 

"Be  it  resolvedy  That  the  Board  of  State  Canvassers  refuse  to 
canvass  the  votes  cast  for  judge  of  said  district  at  the  general 
election  held  in  November  1876/' 

The  petition  further  alleged  that  said  board,  after  having 
passed  said  resolution,  had  adjourned  vnthout  day.  A  per- 
emptory writ  of  mandamus  was  prayed  for,  compelling  said 
board  of  canvassers  to  meet  and  canvass  said  votes,  etc.  The 
motion  was  heard  on  the  22d  bf  December  1876.  Ko  briefs 
on  file. 

C.  N.  Skrry^  appeared  for  Judge  Peters,  in  support  of  the 
motion  for  a  mandamus,  and  A.  M.  JP.  Bandolph^  attomey* 
general,  appeared  in  opposition  to  the  motion. 

Per  Curiam:  The  motion  for  a  mandamus  must  be  over- 
ruled, in  accordance  with  the  decision  of  this  court  in  the  case 
of  The  Statey  ex  reL  Qoodin,  v.  ThomaUy  Auditor^  ^•,  10  Kas.  191. 
In  that  case  we  held,  that  the  term  of  office  of  judges  of  the 
district  courts  was  fixed  by  the  constitution  at  four  years;  that 
it  was  not  in  the  power  of  the  legislature  to  extend  or  lengthen 
that  term,  either  directly  or  indirectly;  and  that  when  a  district 
judge  was  legally  elected  at  the  general  election  in  1867,  for  a 
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full  term,  an  election  for  a  succeeaor,  and  for  a  full  term,  was 
rightly  held  in  1871 — such  second  term  commencing  in  Janti* 
ary  1872.  In  the  case  at  har,  the  &cts  alleged  in  the  petition 
show,  that  the  failure  to  hold  an  election  in  the  ninth  judicial 
district  in  1871,  did  not  change  the  commencement  of  the  reg- 
ular term  of  office  of  judge  for  that  district  Nor  did  ch.  117 
of  the  laws  of  1872  have  that  effect,  for  the  reason  ahove  stated. 
It  also  follows,  that  when  Judge  Brown  was  reelected  in  No- 
vemher  1872,  he  was  chosen  for  the  unexpired  portion  of  that 
term  which  had  commenced  on  the  second  Monday  of  January 
preceding.  Resigning  before  such  term  expired,  the  vacancy 
was  filled  by  executive  appointment  Whether  at  the  election 
held  in  November  1875,  the  then  remaining  unexpired  term  of 
two  months  should  have  been  filled  by  electum^  as  well  as  that  a 
judge  should  be  then  so  chosen  for  the  foil  term  next  ensuing, 
we  need  not  now  discuss.  (Const,  art.  8,  §11.)  No  such  elec- 
tion is  shown  to  have  been  held.  The  petitioii  shows  that  a 
judge  for  the  ninth  district  was  duly  chosen  at  such  general 
election  of  1875,  and  we  hold  that  the  person  so  elected  was 
elected  for  the  term  of  four  years  from  the  second  Monday  in 
January  1876.  No  vacancy  having  since  occurred  in  such 
office,  no  election  for  judge  of  said  ninth  district  could  be 
legally  held  in  November  1876,  and  the  board  of  state  can- 
vassers rightly  refused  to  canvass  the  votes  cast  in  and  returned 
from  such  district  for  such  office. 

Mandamus  refused.    Judgment  will  be  entered  in  &vor  of 
the  defendants  for  their  costs. 
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JANUARY  TBRM.  1877. 

PRESENT: 

Hon.  albert  H.  HORTON,  Chief  Jttstiob. 

HoH.  DANIEL  M.  VALENTINE,  \  .„^^^,,^,  t™^«« 

HoK.  DAVID  J.  BREWER,  |  Absooiatb  Jubucis. 


Mbbbebbt,  Ybtter  a  Oo.  y.  Sopbe,  Bbainabo  &  Co. 

L  Pasimbbs,  avd  FjJttHMBSBm ;  LimUed  Patwrsh^;  Want  ij^NcHot,  Where 
•  partner  claims  that  his  liability  to  creditors  of  the  firm  is  restricteil 
by  a  special  contract  between  the  partners,  and  no  proceedings  have 
been  bad  under  the  limited-partnership  act,  it  is  incombent  on  him  to 
provs  notice  to  or  knowledge  by  the  creditors  of  snch  contract-limita- 
tion, or  he  will  be  liable  equally  with  the  other  partners  for  the  entire 
debts  of  the  firm. 

t  TAKuro  Ksw  Nora  fob  Exxstzno  Dxbt;  When  Faifment,  and  Whm  Not. 
The  acceptance  of  a  note  by  the  creditori  of  one  of  several  joint  debtors, 
does  not  have  the  effect  to  discharge  the  other. debtors,  without  an 
agreement  to  receive  it  in  payment  or  satisfaction.  IKermeyer  o.  Neufby, 
14-164;  McChy  v.  ffaiUtt,  14-430;  Shipard  v,  AUm,  16-182;  Qroat  v.  Pracht, 
Sl-656;  Surd  v.  Hhson,  27-728;  MuUin$  «.  Brotai,  82^17.] 

Mrar  from  Miami  District  Ootirt. 
SoPBB,  Bbainabd  &  Co»,  plaintiffs,  at  the  December  Term 
1872,  recovered  a  judgment  against  JT.  N.  Medberry^  Penn 
TeUer^  F.  M.  ShaWj  and  C.  A.  LeightoHy  as  late  partners,  defend- 
ants, for  the  sum  of  $2,716  debt,  and  $367.95  costs.  The  de- 
fendants  bring  the  case  here  for  review.  The  material  fiusts, 
and  the  instraotions  given  and  refused,  are  stated  in  the 
(pinion. 

W.  R.  Wagatafff  for  plaintiffi  in  error. 
jB.  F.  Simpson^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbiwbb,  J.:  On  the  10th  of  May  1870,  the  firm  ci  Med- 
beny,  Yetter  &  Co.  was  constituted  by  the  following  article  ot 
agreement: 
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^^Article  of  agreement  made  and  entered  into  this  10th  of 
May  1870,  by  and  between  H.  N.  Medberry,  party  ef  the  first 
part,  and  Penn  Tetter,  party  of  the  second  part,  whereby  said 
party  of  the  first  agrees  to  furnish  two  thousand  dollars  as  the 
capital  stock,  and  the  said  party  of  the  second  part  agrees  to 
furnish  one  thousand  dollars,  for  the  purpose  of  transacting  a 
lumber  business  in  Columbus  and  Chetopa,  Kansas,  tbe  profits 
and  losses  to  be  equally  divided,  a  true  and  accurate  accpunt 
of  the  transactions  of  said  firm  to  be  kept  in  books  provided 
for  that  purpose.  The  firm-name  to  be  Medberry,  Y ett^r  & 
Co.  The  Company,  C.  A.  Leighton  and  F.  M.  Shaw,  are 
known  only  as  security  to  the  above  firm.  Said  firm  to  take 
no  risks,  go  no  securities  outside  of  their  legitimate  line  of 
business,  without  the  consent  of  all  the  parties  concerned. 
The  said  parties  not  to  be  bounden  for  the  private  accounts  of 
either  individual  belonging  to  said  firm.  This  article  applies 
to  business  anywhere. 

"H.  N.  Mbdbbrrt.  F.  M.  Shaw. 

"Pbnn  Ybttbr.  O.  a.  Lbightoit." 

In  November  1870,  the  firm  was  dissolved,  oWing  Soper, 
Brainard  k  Co.  about  $3,500.  Medberry  continued  the  busi- 
ness, taking  the  property,  and  assuming  the  debts.  In  Jan- 
uary 1871,  having  made  some  purchases  since  the  dissolution, 
Butemratof  Mcdbcrry  settled  with  Soper,  Brainard  t  Co.,  giv- 
'  "       ing  his  individual  note  for  the.  total  amount  of  the 


firm's  and  his  own  debts.  This  note  was  subseqaentiy  re- 
newed, and  payment  made  of  four  months'  interest  in  advance. 
Not  being  paid  when  doe,  Soper,  Brainard  &  Co.  brought 
their  action  against  all  the  members  of  the  firm  of  Medberry, 
Yetter  &  Co.  for  the  amount  due  by  that  firm  at  the  time  of 
its  dissolution,  and  not  subsequently  paid,  and  brought  the 
last  note  of  Medberry's  into  court  on  the  trial  and  tendered 
it  to  the  defendants.  They  also  denied  any  knowledge  of  the 
stipulations  of  the  partnership.  Shaw  and  Leighton  insisted 
that  they  were  only  securities  tp  the  firm  for  J$1,000,  as  an  ac- 
commodation to  Yetter  to  make  him  an  equal  partner  with 
Medfeerry,  and  that  they  were  not  to  share  in  the  profits  or 
losses,  and  that  this  was  duly  communicated  to  Soper,  Brain* 
ard  &  Co.     Upon  the  trial  the  court  gave  and  refused  instruc- 
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tions  to  the  jury  as  follows.     The  plaintiffs  below  asked  the 
court  below  to  give  these  instructions :' 

"let  The  taking  of  the  individual  note  of  H,  N.  Medberry 
by  the  plaintiffs  for  goods  sold  by  plaintiffs  to  the  firm  of  Mod- 
berry,  letter  &  Co.,  the  said  H.  N.  Mcilberry  being  one  of  the 
firm  of  Medberry,  Tetter  &  Co.,  does  not  have  the  legal  effect 
to  discharge  the  other  members  of  the  firm,  unless  such  indi- 
vidual note  was  taken  with  an  agreement  and  understanding 
to  that  effect;  and  the  fact  that  the  note  was  negotiable,  makes 
no  difference,  when  it  remains  in  the  hands  of  the  plaintiffs, 
and  is  produced  at  the  trial  of  the  action  against  the  firm 
for  the  goods  sold,  "but  it  is  not  relied  on  as  the  cause  of  action, 
and  the  niaker  has  become  insolvent.  [^Gwen.  Excepted  to  by 
defendants.'] 

'*2d.  That  the  burden  of  proving  the  defense  in  this  action. 
Bet  op  by  Shaw  and  Leighton,  that  they  had  been  discharged 
by  the  acts  of  the  plaintiffs  from  all  liability  as  members  of  the 
firm  of  Medberry,  Yetter  k  Co.,  and  that  plaintiffs  had  knowl- 
edge that,  at  the  organization  of  the  firm  of  Medberry,  Yetter 
*  Co.,  Shaw  and  Leighton,  by  special  contract,  limited  tJieir  lia- 
bility to  the  extent  of  |1,000  as  securi^  for  Yetter,  is  upon 
the  defendants  who  plead  auch  defense.  lOiven*  Excepted  to  by 
defendants.'] 

"3d.  The  &ct  that,  at  the  time  of  taking  the  individual  note 
of  H.  N.  Medberry  on  account  of  the  indebtedness  of  the  firm 
of  Medberry,  Yetter  &  Co.  by  Soper,  Brainard  &  Co.,  the 
amount  of  said  note  was  passed  to  the  credit  of  Medberry, 
Tetter  &  Co.  on  the  books  of  Soper,  Brainard  &  Co.,  and  said 
account  balanced,  does  not  alone  have  the  legal  effect  to  work 
a  payment  of  said  account  of  Medberry,  Yetter  &  Co.;  but 
this  is  a  matter  subject  to  explanation  by  the  evidence  in  the 
case.  [Given.   Excepted  to  by  defendants.] 

"4th.  In  all  cases  the  members  of  limited  partnerships  shall 
be  subject  to  all  liabilities  of  general  partners,  unless  at  the 
time  of  forming  such  partnership  they  shall  make  and  sever- 
ally sign  a  certificate  containing  the  name  of  the  firm,  the  gen- 
eral nature  of  the  business  to  be  transacted,  the  names  of  all 
general  and  special  partners,  distinguishing  them  with  their 
place  of  residence,  the  amount  of  capital  stock  which  each 
•peeial  partner  contributed  to  the  capital  stock,  and  the  period 
at  which  the  partnership  is  to  commence  and  terminate.  Such 
certificate  shall  be  acknowledged. by  the  several  persons  sign- 
ing the  same  before  some  ofiicer  authorized  by  law  to  take  the 
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acknowledgment  of  deeds,  and  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  principal  place  of 
business  of  the  partnership  shall  be  situated,  and  the  terms  of 
the  partnership  shall  be  published,  when  recorded,  for  at  least 
four  weeks  in  a  newspaper  published  in  the  county  in  which 
the  record  shall  be  made;  and  if  such  publication  be  not 
made,  the  partnership  shall  be  deemed  general/'  [Given.  Ex- 
cepted to  by  defendants.'] 

The  defendants  below  (plaintiffis  in  error,)  asked  the  court 
to  charge  jury  as  follows; 

"  Ist,  If  the  jury  find  that  the  firm  of  Medberry,  Yetter  & 
Co.  dissolved  partnership,  and  the  firm  of  8oper,  Brainard  ft 
Co.,  with  notice  of  the  dissolution,  continued  to  do  business 
with  H.  N.  Medberry,  and  took  the  individual  note  of  H,  N. 
Medberry  for  full  partnership  account  of  Medberry,  Tetter  & 
Co.,  and  extended  the  time  of  payment  by  payment  of  interest, 
and  that  the  said  H.  If.  Medberry,  at  the  time  of  the  dissola- 
tion  of  the  firm  of  Medberry,  Yetter  &  Co.,  had  transferred  to 
him  assets  sufficient  to  pay  the  debts  of  the  firm,  these  facts 
are  to  be  taken  into  consideration  by  the  jury  as  tending  to 
show  the  release  of  the  firm  of  Medberry,  Yetter  &  Co.  from 
tJheir  liability  to  Soper,  Brainard  &  Co.,  a*ndof  substituting  H* 
N.  Medberry  in  its  stead."  [Giveriy  with  the  following  modijiea- 
tion:']  "But  the  act  of  taking  the  individual  note  of  H.  N. 
Medberry  for  the  amount  of  the  partnership  account  does  not 
operate  to  pay  such  account,  unless  it  was  agreed  to  have  that 
effect"  [Modificaium  excepted  to  by  defendants.! 

*^  2d.  The  mutual  agency  of  the  partners,  wnich  is  created  by 
the  partnership,  ceases  when  it  is  dissolved;  and  after  dissolu* 
tion,  neither  can  make  a  note  or  other  contract  binding  on  the 
other  partners,  unless  authorized  by  them  to  do  so;  and  when 
one  partner  goes  out  of  a  firm,  and  another  comes  in  and  as- 
sumes  the  debts  of  the  firm,  and  gives  notice  of  dissolution  to 
creditors  of  old  firm,  and  with  notice  that  new  firm  takes  all 
assets  and  assumes  all  liabilities,  and  the  creditor  with  this 
knowledge,  without  notice  to  the  retiring  members  of  the  old 
firm,  and  without  their  consent,  takes  the  note  of  the  new  firm 
for  the  old-firm  debt,  balances  the  old  account  by  such  note. 
and  afterward  renews  the  note,  receives  interest,  and  extends 
payment,  the  creditor  j^nma/aci^  discharges  the  retiring  mem- 
bers of  the  old  firm;  and  it  is  incumbent  on  such  creditor  to 
show  a  different  and  other  understanding  between  himself  and 
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the  retiring  members  of  the  firm.  [Befused^  and  defendants 
excepted.'] 

*^3d.  The  agreement  of  parties  with  remrd  to  settlement  oi 
the  firm  and  partnership  debts,  will  not  anect  third  parties  who 
are  not  advised  of  snch  agreement;  but  when  a  creditor  or 
creditors  are  advised  of  sucn  an  arrangement,  and  the  creditors 
accept  one  partner  as  his  or  their  debtor  in  lien  of  the  partner- 
ship, and  a  new  negotiable  paper  passes  from  the  debtor  so 
accepted  to  the  creditor,  there  is  a  new  consideration,  and  this 
is  generally  sufficient  to  support  an  agreement  to  release  and 
exonerate  the  other  partners.''  To  which  the  eotirt  added — ^^^but 
whether  there  be  such  an  agreement  of  release  is  a  question  of 
fiict  for  the  jury."  [Owen  as  modified;  defendanta  excepted  to  the 
modifieatiofL] 

"4th.  If  the  juiy  believe  from  the  evidence,  that  the  firm  of 
Boper,  Brainard  &  Co.,  on  the  18th  of  August  1871,  took  from 
BL  N.  Medberry,  one  of  the  members  of  me  late  firm  of  Med- 
berij,  Yetter  &  Co.,  a  promissory  note  for  the  full  amount  of 
the  mdebtedness  of  the  said  firm  of  Medberry,  Yetter  &  Co., 
payable  in  four  months  from  date  thereof,  and  received  from 
the  said  H.  N.  Medberry  the  interest  in  advance  on  said  note 
for  the  time  it  was  to  run,  and  extended  the  time  of  pay- 
ment of  indebtedness  of  the  said  firm  of  Medberry,  Yetter  & 
Co.  for  the  period  of  four  months  from  that  date,  without  the 
knowledge  or  oonsent  of  the  retiring  members  of  said  firm, 
then,  in  that  case,  the  firm  of  Soper,  Brainard  &  Co.  were 
estopped  from  enforcing  the  collection  of  said  indebtedness  of 
Medberry,  Yetter  A  Co.  during  the  time  said  note  was  to  run, 
and  for  which  interest  had  been  taken;  and  the  insolvency  of 
the  maker  of  the  note  during  the  period  the  note  was  to  run 
releasee  the  retiring  members  of  said  firm.  [Refasedy  and  de- 
fendants excepted."] 

'*  5th.  If  a  creditor  of  a  firm  agrees  that  the  retirin  ff  partners 
of  a  firm  shall  be  considered  simply  as  surety  for  the  debt  of 
the  old  partnership,  and  the  creditor  afterward,  whether  hold- 
ing the  partnership  securities  or  otherwise,  gives  time  to  the 
new  firm  for  the  payment  of  the  debt,  the  retiring  partners  in 
their  diaracter  as  surely  are  thereby  discharged,  \woe7u] 

''6tb.  Shaw,  Leighton,  and  Yetter,  in  this  action,  are  called 
the  retiring  members  of  the  firm  of  Medberry,  Yetter  k  Co. 
Soper,  Brainard  k  Co.  were  creditors  of  the  firm  of  Medberry, 
Yetter  k  Co.  At  its  dissolution,  H.  N.  Medberry  was  the  suc- 
cessor of  Medbernr,  Yetter  &  Co.  The  retiring  members  of 
the  firm  are  hdd  for  the  debt  of  the  old  firm,  ui^less  discharge 
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bj  some  act  or  conduct  on  the  part  of  Soper,  Brainard  &  Co. 
The  firm  of  Soper,  Brainard  &  Co.  may  be  held  bound  by  the 
act  or  conduct  of  :any  member  of  the  iirm^  so  far  as  the  same 
may  concern  the  business  of  the  firm.     It  is  rarely  that  a  part- 
nership firm,  or  member  thereof,  assents  to  an  arrangement  to 
discharge,  expressly  and  directly;  but  such  an.  assent  may  be 
implied.     Whether  there  is  such  an  implied  assent  or  not,  is  a 
question  of  fact  for  the  jury.     In  determining  whether  such  aa 
assent  has  been  given  by  Soper,  Brainard  &  Co.  to  the  dis- 
charge of  Shaw,  Leighton  ana  Yetter  from  the  liability  of  the 
firm  debt  of  Medberry,  Tetter  &  Co.,  the  jury  are  authorised 
to  take  into  consideration  the  time,  facts,  and  circumstances  of 
the  dissolution  of  the  firm  of  Medberry,  Tetter  &  Co.,  and 
notice  thereof  to  Soper,  Brainard  t  Co.;  the  fact  of  transfer- 
ring the  accounts  to  H.  N.  Medberry;  the  fact  of  continuinj^ 
to  extend  credit  to  him;  the  fact  of  taking  his  individual  note 
for  the  whole  amount  of  indebtedness;  Sie  fact  of  receiviug 
payment;  the  fact  of  extending  time  on  the  note;  the  fact  of 
including  H.  N.  Medberry's  inaividual  debt  with  the  partner- 
ship debt;  the  fact  of  surrendering  the  first,  and  taking  the 
second  note,  and  receiving  interest  in  advance.     These,  with 
all  other  facts  in  evidence,  are  proper  subject-matters  to  be 
taken  into  consideration  by  the  jury  in  arriving  at  a  conclusion 
as  to  whether  Soper,  Brainard  &  Co.  assented  to  the  release  of 
Shaw,  Leighton  and  Tetter  from  liability  to  Soper,  Brainard 
&  Co.  for  the  firm  debt  of  Medberry,  Tetter  A  Co."  [Befused, 
and  defendants  excepted.'] 

Upon  these  instructions  we  remark,  that  where  the  exist- 
ence of  a  partnership  is  conceded,  the  presumption  of  law  is, 
that  each  partner  is  liable  for  all  the  debts  of  the  firm;  and 
1.  Limited  that  where  either  party  claims  that  his  liability  ia 
Eitiw."  **  limited  by  special  contract  between  the  partners, 
and  no  proceedings  have  been  had  under  the  limited-partner- 
ship act,  (ch.  74,  Gen.  Stat.  1868,  p.  600,)  it  is  essential  that 
notice  to  or  knowledge  by  the  creditor  of  such  contract-limita- 
tion be  shown,  or  as  to  him  it  will  not  exist.  A  party  dealing 
with  a  firm,  need  not  inquire  as  to  the  special  arrangements 
between  the  partners.  It  is  enough  for  him  to  know  that  the 
partnership  exists.  Each  partner  then  is  liable  for  the  total 
debt. 

IL  The  acceptance  of  a  note,  by  the  creditor,  of  one  of  sev- 
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eni  joint  debtors,  does  not  have  the  effect  to  discharge  the 
cither  debtors,  without  mn  agreement  to  receive  it  in  payment 
or  satisfaction.  It  will  be  borne  in  mind,  that  the  disBolution 
t.iuiDgDoto  of  a  partnership  in  no  respect  changes  the  liability 
d-j*^^^  of  the  several  partners  to  the  creditors.  Each  is 
who  ^  liable  for  the  entire  debt>  after,  as  fully  as  before,  the 
dissolution.  Nor  does  the  giving  by  a  debtor  of  his  promissory 
note,  discharge  the  debt  It  is  bat  a  written  evidence  of  his 
indebtedness.  True,  it  may  be  accepted  in  payment,  if  the 
parties  so  agree;  and  whether  they  do  no  agree  or  not,  is  a 
question  of  ihct  Kermeyer  v.  Ntwbjfj  14  Eas.  164;  McCoy  v 
SazlUi,  14  Sals.  480;  Cooper  v.  Omdon,  16  Ejus.  672;  Shepard  v. 
Alien,  16  Ej».  182.  Jf  the  note  of  all  the  partners  would  not 
discharge  the  debt  of  the  firm,  a  fortiori  the  note  of  one  would 
not  Authorities  are  conflicting  as  to  whether  the  receipt  of  a 
note  is  or  is  not  prima  facie  evidence  that  it  is  taken  in  satisfac- 
tion of  the  prior  indebtedness.  But  it  is  generally  agreed  that 
it  is  not  necessarily  satisfaction,  and  that  whether  it  be  so  or  not 
depends  upon  the  agreement  of  the  parties.  Dixon,  0.  J.,  in  the 
case  of  Eaaiman  v.  Porter,  14  Wis.  89,  says:  ^'It  is  a  clear  rule 
of  the  common  law,  that  a  subsisting  simple  contract  is  not 
discharged  or  extinguished  by  the  acceptance  of  another  con- 
tract of  the  same  nature,  given  by  the  same  party,  and  founded 
apon  the  same  consideration,  unless  it  be  expressly  so  agreed. 
The  new  contract  is  considered  as  nothing  more  than  a  new 
evidence  of  the  same  original  contract  or  indebtedness;  and  if 
it  is  not  performed,  the  party  may  resort  to  his  remedy  on  the 
latter.^'  And  again:  ^^The  promissory  note  of  the  debtor, 
taken  for  an  antecedent  nmple  contract  debt,  does  not  eztin- 
goish  the  original  debt,  if  the  note  remains  iti  the  hands  of  the 
creditor,  due  and  unpaid."  In  Parker  v.  Canfieldy  37  Conn*  260,  it 
is  decided  that  ^^  the  taking  of  a  renewal  note  Irom  one  who  had 
dormant  partners  when  the  original  was  given,  after  the  termin- 
ation of  the  partnership,  and  without  any  intention  to  discharge 
the  dofrmant  pairtners^  does  not  discharge  the  claim  against  the 
copartnership.''  So  in  29  Penn.  St  404,  in  the  case  of  Calr 
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Her  V.  Leechy  the  court  says:  "Where  the  oreditor  of  a  firm 
takes  the  notes  of  the  surviving  partners  for  the  amount  of  his 
claim,  or  a  judgment  against  them  fpr  the  same,  he  does  not 
release  the  estate  of  the  deceased  partner,  unless  it  is  so  agreed 
at  the  time.^'    In  Harris  v.  Fanoeilj  16  Eng.  L.  &  Eq.  70,  it  is 
decided,  that  "  a  contract  to  discharge  a  retiring  partner  from 
a  deht  due  from  the  firm,  may  be  proved  either  by  an  express 
agreement,  or  by  fikcts  and  conduct  from  which  it  may  be  fairly 
inferred.     Taking  a  new  security  is  not  of  itself  sufficient  to 
discharge  the  retiring  partner,  bid  there  must  also  be  an  agree^ 
meni,  either  express,  or  to  be  implied,  to  discharge  the  old  firm/' 
It  is  decided  in  the  case  of  Tamell  v.  Anderson^  14  Mo.  619,  that 
''  taking  a  new  note  with  surety  from  a  partner,  after  the  part- 
nership is  dissolved,  for  the  note  of  the  partnership,  is  not  of 
itself  a  discharge  of  the  partner  who  has  retired."    In  Gore  on 
Partnership,  Am.  Ed.  of  1825,  p.  200,  the  rule  is  thus. defined: 
^^  When  the  two  requisites  of  a  joint  interest  and  a  joint  credit 
concur,  nothing  but  actual  saiisfacticny  or  the  extinguishment 
of  the  original  consideration  by  the  acceptance  of  a  higher  se* 
curitj/y  can  invalidate  the  claim  which  the  creditor  possesses 
against  the  firm."  The  New  York  authorities  are  still  stronger. 
Li  Oole  V.  a  ^  E.  SackeUy  1  Hill,  516,  this  was  the  decision:  «0. 
&•  E.  being  partners,  gave  their  note  for  a  debt  of  the  firm, 
under  an  agreement  that  it  should  be  in  full  satisfaction;  and, 
after  dissolving,  E.  agreed,  for  a  consideration  received  from 
C,  to  assume  and  pay  the  debt  for  which  the  note  was  given, 
and  accordingly  took  up  the  firm  note  and  gave  his  own  in 
lieu;  and  it  was  held  to  be  no  bar  to  a  recovery  on  the  original 
consideration."     The  opinion  in  that  case  was  delivered  by 
Judge  Gowen,  and  he  declared  the  doctrine  to  be  entirely  set- 
tled, that  the  promissory  note  of  a  debtor,  given  for  a  prece- 
dent demand,  will  not  operate  as  payment,  so  as  to  preclude 
the  creditor  from  suing  on  the  original  consideration,  though 
given  under  an  express  agreement  that  it  should  be  received 
in  full  satisfaction;  but  otherwise,  if  the  note  be  that  of  a  third 


Digitized  by 


Google 


JANUARY  TERM,  1877.  877 

Opinion  of  thfe  Court 

penon.  This  doctrine  was  subsequently  reconsidered  and  ap 
proved  in  WaydeU  v.  Liut^  5  Hill,  448;  and  in  that  case  it  was 
held  that  the  giving  of  a  promissory  note  by  one  of  several 
partners,  for  a  demand  antecedently  due  from  all,  will  not  ex- 
tinguish their  liability,  although  the  creditor  expressly  accepts 
the  individual  note  in  satisfaction.  Judge  Cowen  delivered 
the  opinion  in  that  case  also,  and  reviewed  all  the  authorities, 
English  and  American.  See  also,  Hughes  v.  WheeleVy  8  Oow. 
77;  Freniress  v.  MarkUj  2  Q.  Greene,  568.  In  Vermont,  Mas- 
sachusetts, Maine  and  perhaps  other  states,  the  receipt  of  the 
note  seems  to  be  considered  evidence,  prima  facie  at  least,  that  it 
was  taken  in  satisfaction  of  the  original  debt.  Stephens  v.  Thomp* 
wn,  28  Vt  77;  Chapman  v.  Durani,  10  Mass.  47,  and  uote;  Des- 
cadiUas  v.  Harris^  8  Greenleaf,  298.  Such  also  seems  to  be  the 
view  of  Prof.  Parsons.  1  Pars,  on  Cont  145, 146;  Pars,  on  Part. 
422,428. 

There  was  no  error  in  refusing  the  second  instraction  asked 
by  the  defendants.  It  is  based  upon  an  assumption  not  in 
accord  with  the  fects  of  this  case.  "When  one  partner  goes 
out  of  a  firm,  and  another  comes  in.'*  Here  some  of  the  part- 
ners went  out,  but  no  new  ones  came  in.  The  notes  carried 
the  promise  of  no  one,  not  originally  liable,  no  one  not  a  mem* 
ber  of  the  firm  at  the  time  of  the  creation  of  the  debt.  The 
refusal  of  the  sixth  instruction,  if  error  at  all,  was  not  one 
prejudicing  the  material  rights  of  the  plaintifEs  in  error- suffi^^ 
deatly  to  justify  a  reversal  of  the  judgment  against  them.  It 
amounted  simply  to  this,  that  all  the  facts  in  evidence  were 
proper  for  the  jury  to  consider  in  determining  whether  the 
plaintifib  in  error  were  released  by  defendants  in  error.  The 
special  matters  named  had  been  nearly  all  referred  to  in  the 
first  instruction  given  at  the  instance  of  defendants,  and  it  was 
annecessaiy  to  refer  to  them  again. 

We  see  no  error  of  which  the  plaintifis  in  error  can  com- 
plain in  the  instructions.    The  confliet  in  the  testimony  was 
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settled  by  the  jury  against  them,  and  therefore  the  judgment 
must  be  affirmed. 

Valentine,  J.,  concurring. 

HoBTONy  C.  J.y  not  sitting  in  the  case. 


Jambs  Hoffmirb  v.  Wm.  L.  Holcomb. 

AooBPrnia  BBNBFrrs  ov  Judombmt,  Admits  Hb  VatidUy;  Waher.  A  party 
holding  t(ie  fee  in  mortg^aged  premises,  and  against  whom  a  decree  of 
foreclosure  is  entered,  cannot,  after  voluntarily  taking  the  surplus  aris- 
ing from  the  sale  of  said  premises  upon  such  decree,  maintain  a  pro- 
ceeding in  this  court  to  set  aside  the  decree  of  sale.  The  receipt  of  such 
surplus  is  a  waiver  of  any  errorsi  if  errois  there  be,  in  the  proceedings. 
[BabbiUv.  Corby,  13^12.} 

Error  from  Dickinson  District  CourL 

At  the  April  Term  1873  of  the  district  court,  Holxrmb^  as 
plaintiff,  recovered  a  judgment  against  Samuel  H.  Weaver  for 
the  sum  of  $582.29,  and  costs,  and  a  decree  against  said  Weaver 
and  wife,  and  Janus  Hoffmire  and  three  others,  foredosing  a 
mortgage  given  by  Weaver  and  wife  to  secure  the  note  on 
which  said  judgment  was  recovered,  and  for  a  sale  of  the 
mortgaged  premises.  Sale  thereof  was  had;  and  at  the  Sep- 
tember Term  1873  of  the  said  court,  a  motion  by  defendants 
to  set  aside  said  sale  was  overruled,  and  the  .sale  confirmed — 
the  court  ordering  the  sheriff  to  pay  a  surplus  arising  on  such 
sale  into  court  to'  abide  its  further  order.  Said  surplus  was 
afterward  paid  to  and  received  by  defendant  Hoffmire^  S^ff" 
mire  brings  the  case  here,  and  alleges  error  in  overruling  the 
motion  to  set  aside  said  sale.  In  this  court  Holcomb  moves  to 
dtsmise  the  petition  in  error. 

JoTTusa  Mahon,  in  support  of  the  motion  to  dismiss. 
Case  ^  Putnanij  for  Hoffmire,  in  opposition. 
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The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  This  was  an  action  in  the  district  conrt  of 
Dickinson  county,  to  foreclose  8  mortgage.  A  decree  was  en- 
tered, and  sale  made.  James  Hoffinire«  the  grantee  of  the 
mortgagor,  and  who  held  the  fee  at  the  time  of  the  foreclos- 
ure, is  the  only  party  complaining  here.  On  the  sale,  the 
property  realized  more  than  the  claims  against  it  Upon  con-, 
firmation  of  the  sale  the  district  court  ordered  that  the  surplus 
be  paid  over  to  HoflEmire  as  the  owner  of  the  fee,  and  it  was 
done»  E[aving  received  such  surplus,  can  he  now  question  the 
Bufficiency  of  the  proceedings?  We  think  not  A  party  can- 
not  voluntarily  appr<J^riate  the  benefit  of  judicial  proceedings, 
and  at  the  same  time  maintain  an  action  to  have  them  set 
aside.  Take  the  present  case:  Suppose  on  the  examination  of 
the  record  it  should  appear  that  there  was  error  in  the  decree, 
or  sale,  and  a  reversal  should  be  ordered:  the  money  which 
the  purchaser  paid  would  be  in  Hoffmire's  possession,  while 
the  purchaser  would  have  nothing.  The  only  right  which 
Hoffinire  had  to  take  the  money,  rests  upon  the  assumption 
that  a  valid  sale  had  been  made.  He  cannot  act  upon  that  as- 
•amption,  and  at  the  same  time  deny  its  existence.  JBoMiU  v. 
Oorby,  18  Eas.  612. 

The  motion  to  dismiss  will  be  sustained. 

All  the  Justieee  concurring. 
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Kansas  Pacific  Bailwat  Co.  v.  Johk  Bbadt  et  oL 

1.  Yerdiot,  WhmStutained;  Oonflicting  Testimony.  The  question  as  to  when 
a  judgment  will  be  reversed  because  of  an  insufficiency  of  the  evidence  to 
sustain  the  verdict,  again  considered,  and  the  decision  with  regard  to 
such  question  as  heretofore  made  by  the  supreme  court,  reaffirmed. 
[See  oases  cited,  R  R.  v.  Kuhkel,  ante,  146^  169;  Seh.  DisL  v.  Qrvner,  a-224; 
Ulridi  V.  Ulrich,  8-402;  R,  R  v.  ManieOe,  10-127;  RRv.  Chase,  11-48;  R,  R 
V,  SUxnford,  12-869.] 
.  2.  CoHTBXBUTOBT  Nbgligsngb;  Qxr€  ami  Diligence;  Que«tt<m  ofFcuL  A  pei^ 
son  who  stacks  his  hay  on  the  open  prairie  near  a  railroad  track,  with 
dry  grass  all  around  the  hay,  and  dry  grass  intervening  all  the  way  irom 
the  stack  to  the  railroad  track,  without  taking  any  means  for  the  pro- 
tection of  his  hay  from  fire,  may  be  guilty  of  negligence  in  not  taking 
better  care  of  his  property  so  as  to  protect  the  same  from  fire;  and 
whether  he  is  guilty  of  negligence  or  not,  is  f  question  of  fact  for  the 
jury,  and  not  a  question  of  law  for  the  court  to  decide.  [JR.  R  9.  iZoficiw^ 
6-181;  R.  R  9.  BuJUs,  7-316;  R.  R.  v.  Hand,  7-389;  Lobenetan  v.  PrUeheU, 
a-218;  R  R.  V.  Rice,  10-426;  R  R  v.  Chase,  11-56,  56;  12.  22.  v.  Poimer, 
14^2;  R  R  V,  Salmon,  14-527;  RRv.  ffeni{^  2a-S6a;  RR9.  FUsmm 
tiums,  22-686;  R, Rv.  Hoiham,  22-^2;  R.  R  v.  Owen,  26-421;  R  R  tkPAO- 
lipi,  20-12;  R  R,  v,  Richardson,  25-391;  Smith  v,  R  R,  25-738;  12.  JR.  «. 
McCandless,  33-366;  Osage  OUy  «.  Brawn,  27-74;  12. 12.  «.  Kincaid,  29-654; 
12. 12.  «.a)metf,  30-35.] 

Mror  from  PoUawaionUe  District  Cawrt. 
Action  by  John  Brady  and  David  F.JEaston,  as  plaintiffi,  to 
recoyer  from  the  Bailwat/  Company  for  injuries  to  plainlifr'a 
property  alleged  to  be  oocasioned  by  the  negligence  of  the'de- 
fendant  Trial  at  the  Febraary  Term  187&  Yerdict  and 
judgment  for  plaintiffii  for  $885,  and  the  BaHway  Company 
brings  the  case  here. 

J.  P.  Usher^  and  C.  B.  Breiherioriy  for  plaintiffs  in  error. 
A.  It.  Williams^  and  J.  S.  Merritty  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  by  John  Brady 
and  David  F.  Easton  against  the  Kansas  Pacific  Railway  Com- 
pany for  alleged  negligence  in  permitting  fire  to  escape  from 
one  of  the  company's  locomotive  engines,  whereby  damage 
was  done  to  certain  property  belonging  to  the  plaintiffi.  The 
evidence  shows  that  fire  did  so  escape,  and  in  consequence 
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thereof  a  hay-stack  and  a  fence  around  it^  both  belonging  to 
the  plamtifi,  were  consumed.  The  evidence  also  shows  that 
said  engine  from  which  said  fire  escaped  was  one  of  the  best 
of  engines,  that  it  was  skillfully  constructed,  in  good  con* 
ditioui  and  was  provided  with  the  best  of  appliances  and  all 
proper  appliances  for  the  prevention  of  the  escape  of  fire. 
The  best  and  safest  kind  of  fuel  was  used,  and  the  engine  was 
managed  by  a  competent  and  skillful  engineer.  The  fireman 
also  seems  to  have  been  competent  and  skillful,  and  to  have 
done  his  duty.  But  it  is  claimed  that  on  this  particular  occasion 
the  engineer  was  careless  and  negligent,  and  regardless  of  his 
duty.  Whether  this  is  so  or  not,  or  rather  whether  there  is 
sufficient  evidence  in  the  case  to  show  prima  fack  that  tiie  en- 
LTtrttat.wiiwi^^®®'^  was  negligent,  is  the  first  question  presented 
^iStog  ii^  the  case.  The  evidence  tending  to  show  that  the 
*'**'^'*  engineer  was  negligent  is  as  follows :  At  the  time 
said  fire  occurred,  the  weather  was  dry  and  windy.  A  very 
strong  wind  was  blowing  from  the  south.  The  plaintiffi'  hay- 
stack was  situated  about  one  and  one-half  or  two  miles  north 
of  the  railway.  The  intervening  space  was  an  open  prairie, 
covered  with  dry  grass.  The  engine  from  which  the  fire  es- 
caped was  one  of  the  best,  and  the  best  of  fuel  was  furnished 
with  which  to  operate  it.  Other  engines  passed  that  same 
place  under  similar  circumstances  without  producing  fires;  yet 
this  particular  engine  produced  three  or  four  different  fires, 
and  perhaps  a  greater  number,  and  the  engineer  who  had  it  in 
charge  did  not  even  know  that  it  produced  a  single  fire. 
Taking  this  whole  evidence  together,  and  we  think  it  is  suffi- 
dent  to  make  out  a  prima  fam  case  of  negligence  against  the 
engineer.  That  the  engineer,  should  allow  his  engine  to  pro- 
duce so  many  fires,  amidst  surrounding  circumstances  calling 
for  the  greatest  vigilance  on  his  part  to  prevent  the  escape  of 
fire,  when  a  single  spark  escaping  might  produce  a  fire  that 
would  spread  all  over  the  country  and  do  incalculable  damage, 
and  he  at  the  same  time  not  knowing  of  a  single  fire  being 
produced,  would  seem  to  indicate  very  strongly  tiiat  he  was 
not  exercising  the  greatest  vigilance  in  the  performance  of  his 
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duties.  We  have  given  only  one  side  of  the  evidence  with 
reference  to  the  negligence  of  the  engineer.  The  evidence 
tending  to  show  that  he  was  not  negligent  w^  have  not  given, 
for  it  was  all  parol  testimony,  such  as  properly  goes  to  the 
jnry  for  their  consideration,  and  this  court  does  not  weigh  con- 
flicting parol  testimony  for  the  purpose  of  reversing  judgments. 
This  court  reverses  judgments  for  insufficiency  in  the  evidence 
only  where  the  evidence  most  favorable  to  the  findings  made  in 
the  court  below  fails  to  prove  prima  facie  some  material  fact 
necessary  to  be  found  in  the  case  in  order  to  uphold  such  find- 
ings, OP  where  such  prima  facie  proof  has  been  rebutted  and 
overcome  by  that  kind  of  evidence  which  of  itself  is  con- 
clusive, and  whose  weight  and  value  belongs  to  the  court  to 
consider,  such  as  written  instruments,  documents,  and  record 
evidence.  The  rule  would  seem  to  be,  that  where  the  verdict 
of  a  jury  is  not  sustained  by  sufficient  evidence  to  make  out  a 
prima  facie  case  in  favor  of  such  verdict,  the  judgment  founded 
thereon  should  in  all  cases  be  reversed,  provided  of  course  that 
the  question  is  properly  presented  to  the  supreme  court  But 
where  the  verdict  is  sustained  by  evidence  sufficient  to  make 
out  a  prima  facie  case,  and  all  the  evidence  against  the  verdict 
is  merely  in  parol,  the  judgment  founded  upon  such  verdict 
should  not  be  reversed  unless  some  ground  for  reversal  is 
found  other  than  merely  that  the  preponderance  of  the  evidence 
is  against  the  verdict.  The  case  of  the  A.  T.  ^  S.  F.  Eld.  Co. 
V.  Stanford,  12  Kas.  869,  is  a  good  illustration  of  these  propo- 
sitions. In  that  case  the  evidence  most  favorable  to  the 
verdict  made  out  a  prima  facie  case  in  favor  of  all  the  material 
findings  of  the  verdict,  but  the  preponderance  of  the  evidence 
was  clearly  against  some  of  the  findings,  and  the  judgment  in 
that  case  was  sustained,  (See  also,  K.  P.  Rhf.  Oo.  v.  MontdUj 
10  Kas.  126, 127;  K.  P.  Ely.  Oo.  v.  Kimkel,  ante,  pp.  146, 168.) 
The  only  other  question  in  this  case  is,  whether  the  plaintifis 
below  were  guilty  of  contributory  negligence.  Or  rather,  the 
only  other  question  is,  whether  there  was  any  evidence  tending 
i  contribtttoty  ^  show  that  the  plaintifi  were  guilty  of  contributory 
ntgugeno*.    negligcnce;  for  if  there  was  any  such  evidence,  then 
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the  court  below  erred  in  refueing  to  submit  the  question  o^ 
contributory  negligence  on  the  part  of  the  plaintiffs  to  the  jurj* 
The  evidence  claimed  as  tending  to  show  contributory  negli* 
geace  on  the  part  of  the  plaintiflb  is  substantially  as  follows: 
The  plaintifis  stacked  their  hay  within  a  mile-and-a-half  or  two 
miles  of  the  railroad,  on  an  open  prairie  which  extended  all 
the  way  from  the  hay-stack  to  the  railroad,  and  which  was  cov- 
ered with  dry  grass.  The  plaintifis  put  a  fence  around  the 
stack,  which  was  also  burned.  Every  season  nearly  all  the 
country  in  that  vicinity  is  burned  over.  The  plaintiff  knew 
that  their  property  was  in  danger  from  fire,  and  that  it  ought 
to  be  protected.  They  therefore  plowed  partially  around  it, 
bat  did  not  plow  all  around  it,  and  the  fire  was  communicated 
to  the  hay-stack  over  the  ground  which  was  not  plowed.  The 
plaintiff  Easton  testifies  among  other  things  as  follows: 

*'The  hay  and  fence  were  burned  on  the  afternoon  of  the  6th 
of  November  1874,  about  8  or  4  o'clock.  Witness  (Easton) 
sent  his  servants  to  plow  around  it,  but  whether  they  plowed 
all  around  it  he  does  not  know.  There  were  crass  and  weeds 
around  the  stack.  There  ought  to  have  been  furrows  plowed, 
and  a  rod  between  them  burnt  out,  to  prevent  the  fire  from 
communicating.  The  wind  was  blowing  very  hard  the  day  of 
the  jBre,"  etc 

William  Everett  testifies  among  other  things  as  follows : 
''It  is  a  common  things  for  the  entire  country  to  be  burned 
oyer  the  entire  season.  fTot  entirely  so  this.  The  growth  was 
not  80  luxuriant,  owing  to  the  drouth.  Qenerally  the  whole 
country  is  burned  over  every  season.  I  went  to  the  other  stacks, 
[at  the  time  of  the  fire;]  did  not  go  to  the  plaintiffs';  supposed 
It  was  protected." 

John  A.  Storm  testifies  among  other  things  as  follows: 
"He  (witness)  visited  the  place  where  the  stack  of  hay  of 
the  plaintiffs  was  burned.  It  was  plowed  partly  around,  but 
not  all  the  way,  and  the  fire  communicated  to  the  stack  over 
that  part  of  the  ground  not  plowed.  Where  it  had  been 
plowed,  which  was  part  on  the  south  side  and  on  the  east,  the 
fire  had  not  burned." 

There  is  nothing  in  the  record  which  shows  when  the  plain- 
tiff Easton  sent  his  servants  to'  plow  around  said  hay*stack. 
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If  it  was  after  the  fire  e8ciq>ed  from  the  defendmt's  engine 
and  before  it  reached  the  plaintiflSB*  haj-stack,  tlie  qnestion  oi 
whether  the  plidntifiSB  were  not  gailly  of  negligence  in  not  plow^ 
ing  all  around  their  hay-etack,  should  beyond  all  donbt  hAv^ 
been  sobmitted  to  the  jnry.  The  court  could  not  say  under 
such  circumstances  that  as  a  matter  of  law  the  plaintifi  were 
not  guilty  of  negligence.  The  court  could  have  come  nearer 
saying  that  under  such  circumstances  the  failure  of  the  plain- 
tifis  to  plow  all  around  their  stack  was,  per  se^  uid  as  a  matter 
of  law,  negligence.  If  the  plaintifib  even  knew  of  the  escape 
of  the  fire  from  the  en^ne  before  it  reached  their  property,  it 
was  their  duty  to  use  all  reasonable  means  to  avoid  the  destruc- 
tion of  their  property;  and  a  fwlure  to  do  so  would  be  negli- 
gence. 

But  suppose  the  plaintiflSB  did  not  know  anything  about  said 
fire  until  tiieir  property  had  been  completely  destroyed:  then^ 
wonld  it  be  so  utterly  impossible  under  such  circumstances  for 
s«giis«De«ft«iB  the  plaintifis  to  be  guilty  of  any  negligence,  as  be- 
anddiiigouw.  tween  themselves  and  the  railway  company,  that 
the  court  below  could  say  as  a  matter  of  law  that  the  plaintifis 
were  not  guilty  of  any  negligence?  Now  it  has  been  laid 
down  as  a  general  rule  of  law,  that  no  one  is  bound  to  antici- 
pate the  negligence  of  others,  or  to  act  as  though  others  might 
be  negligent  {KeOogg  v.  C.  ^  N.  W.  Bly.  Co.,  26  Wis.  223.) 
But  it  has  also  been  held  that  this  rule  of  law  has  its  limits 
ations  and  its  exceptions.  {Kesee  v.  C.  ^  N.  W.  Bly.  Co.y  80 
Iowa,  78,  83.)  The  rule  stated  in  general  terms  would  seem 
to  be,  that  all  persons  must  take  the  risk  of  accidentB,  but  not 
of  the  negligence  of  others.  (As  to  accidental  burnings,  see 
K.  P.  Ely.  Co.  V.  Butts,  7  Kas.  308;  M.  K  ^  T.  Ely.  Co.  v. 
Davidson,  14  Eas.  349.)  But  why  should  not  all  persons  be 
required  to  prepare  for  a  certain  amount  of  aniicipaUd  negli- 
gence? All  prudent  persons  do  so;  and  many  decisions  of 
courts  seem  to  have  been  made  on  the  theory  that  all  persons 
are  required  to  do  so.  All  persons  are  sometimes  negligent 
Even  the  most  prudent  are  sometimes  lax  in  the  amount  of 
care  and  vigilance  which  they  ought  to  exercise.     All  men 
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know  this.  Then  why  should  not  all  men  be  required  to  an- 
tidpate  that  average  amount  of  negligence  which  must  in  the 
very  nature  of  things  be  expected  to  transpire?.  All  men 
know  that  fire  escapes  from  railway  engines,  and  that  it  often 
escapes  from  tiegligence  as  well  as  from  accident  And  so 
long  as  human  beings  are  imperfect,  all  men  know  that  fire 
will  continue  to  escape  from  engines  from  negligence  as  well 
ga  from  accident.  In  the  very  nature  of  things  this  must  be 
80 ;  and  fires  must  always  be  expected  to  originate  from  such 
a  source.  Then  why  should  not  all  men  in  the  vicinity  oi 
railroads  be  required  to  make  some  preparation  for  negligent 
fires,  as  well  as  for  accidental  fires?  Why  should  they  not  be 
required  to  make  such  reasonable  preparation  to  avoid  loss 
from  fires,  as  reasonably  prudent  men  in  ijxe  same  vicinily 
usually  and  ordinarily  do?  Would  any  less  degree  of  care 
wd  diligence  than  this,  be  regarded  as  reasonable  care  and 
diligence?  Would  any  less  degree  of  care  and  diligence  than 
this  be  as  much  care  and  diligence  as  a  reasonably  prudent 
man  would  usually  and  ordinarily  exercise?  Do  not  all  reas- 
onably prudent  men  in  the  transaction  of  their  own  affairs 
make  some  preparation  for  the  negligence  of  others,  as  well 
as  for  accidents  ?  K  so,  then  the  general  proposition  that  no 
man  is  bound  to  anticipate  the  negligence  of  others,  or  to 
make  any  preparation  therefor,  would  seem  to  have  its  limit- 
ations or  exceptions;  for  we  take  it  that  all  men  are  bound  to 
ex<$rcise  that  degree  of  diligence  to  prevent  injuries  to  their 
own  property  which  a  reasonably  prudent  man  would  ex- 
ercise under  like  circumstances.  But  let  us  view  this  ques- 
tion in  another  aspect.  Permitting  fire  to  escape  from  a 
railway  engine,  whether  accidentally  or  intentionally,  is  never 
per  u  negligence.  And  whether  it  is  negligence  in  any  par- 
ticular case,  always  depends  upon  the  particular  circumstances 
of  such  particular  case.  Where  the  fire  could  do  no  possible 
injury  to  any  person  or  thing,  the  permitting  the  same  to 
escape  could  never  be  considered  as  negligence.  Take  the 
present  case  as  an  illustration  of  these  propositions:  If  on  the 

8»— 27  JClIf; 
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day  that  said  fire  escaped,  rain  had  heen  descending  in  copi- 
ous showers,  making  everything  wet  and  invincible  to  fire; 
or,  if  all  the  grass  in  that  vicinity  had  been  green,  or  had 
been  burned  oflF  the  day  before;  or  if  the  ground  between 
the  stack  and  the  railway  track  had  been  freshly  plowed,  no 
one  would  think  of  calling  the  acts  or  omissions  of  the  de- 
fendant in  permitting  the  fire  to  escape,  negligence.  Even  if 
a  strip  of  the  land  around  said  stack  had  been  freshly  burned^ 
or  freshly  plowed,  no  one  would  think  of  imputing  negli- 
gence to  the  railway  company  as  against  the  plaintiffs,  for  by  no 
possible  contingency  could  the  escape  of  the  fire  in  such  a  case 
injure  the  plaintiffs.  Neither  could  negligence  be  imputed  to 
th6  defendant,  if  the  plaintiffi  had  stacked  their  hay  on  safer 
ground.  The  plaintiflfe  were  not  bound  to  stack  their  hay 
where  they  did  stack  it,  but  evidently  they  could  have  found 
some  safer  ground  on  which  to  stack  it  if  they  had  so  chosen. 
Hence  it  will  be  seen  that  if  the  defendant  was  negligent  at 
all  as  against  the  plaintifi,  it  was  about  as  much  because  of 
the  acts  and  omissions  of  the  plaintiffs  as  because  of  the  acts 
and  omissions  of  the  defendant.  If  the  defendant  was  neg- 
ligent at  all  as  against  the  plaintifEs,  it  was  really  as  much  be- 
cause said  hay  was  stacked  in  a  dangerous  place,  and  because 
dry  grass  was  allowed  to  intervene  all  the  way  from  the 
stack  to  the  railway  track,  as  because  said  fire  was  permitted 
to  escape.  Now  as  the  burning  of  said  hay  was  the  result 
of  the  acts  and  omissions  of  both  the  plaintififs  and  the  de- 
fendant, it  would  seem  that  the  acts  and  omissions  of  both 
parties  should  have  been  submitted  to  the  jury.  Both  parties 
may  have  been  negligent,  and  the  acts  and  omissions  of  both 
should  have  been  subject  to  the  scrutiny  of  the  jury.  But  it 
is  claimed  that  the  plaintiffs  could  not  under  any  circum- 
stances be  considered  negligent  It  is  claimed  that  they  had 
a  right  to  stack  their  hay  as  they  did  stack  it,  in  a  dangerous 
place;  with  dry  grass  all  around  it^  and  without  taking  any 
precautions  for  its  protection.  And  this  is  claimed  upon  the 
theory  that  every  man  has  a  right  to  use  his  own  property  as 
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he  pleases  without  reference  to  the  great  inconvenience  he 
may  thereby  impose  upon  others.  Is  this  theory,  or  rather 
the  plaintifiB*  application  thereof,  correct?  Suppose  that  the 
plaintijSb  had  owned  the  land  from  the  railway  track  to  their 
haj-stack,  and  that  they  had  the  entire  possession  and  control 
of  such  land:  and  suppose  that  said  land  had  been  entirely 
free  from  all  combustible  material,  but  that  the  plaintifis  in 
the  exercise  of  their  right  to  use  their  own  property  in  tbeir 
own  way  had  strewn  gunpowder  along  the  railway  track  and 
from  the  railway  track  to  their  hay-stack:  and  then  suppose 
that  the  defendant  had  negligently,  but  not  willfully  or  inten- 
tiooally,  permitted  fire  to  escape  from  one  of  its  engines,  and 
the  gunpowder  thereby  becoming  ignited  had  almost  instan- 
taneously communicated  the  fire  to  the  plaintifis'  hay-stack, 
and  consumed  it:  could  the  plaintifi>$  recover  from  the  railway 
company  for  such  loss?  In  such  a  case  the  plaintifib  would 
simply  have  used  their  own  land,  their  own  hay,  and  their 
own  gunpowder,  in  their  own  way,  and  without  molesting 
any  one  else,  or  meddling  with  any  other  person's  property. 
Then  why  could  they  not  recover?  Will  it  be  said  that  they 
voluntarily  chose  to  suffer  the  loss?  Will  it  be  said  that  by 
allowing  them  to  recover  it  would  allow  them  to  so  use  their 
own  property  as  to  injure  the  general  welfare  of  others? 
These  would  seem  to  be  at  least  plausible  reasons  why  they 
should  not  recover.  It  is  said  that  the  maxim,  sic  utere  tuout 
olisnum  rum  losdas^  has  no  application  in  such  a  case.  But  if  it 
has  not,  then  some  similar  maxim  should  have.  Why  should 
any  person  be  allowed  to  invite  the  destruction  of  his  own 
property  by  his  own  negligence,  so  that  he  might  by  recover- 
ing for  the  loss  thereof  lessen  the  estate  of  another  to  that  ex- 
tent? Why  should  any  person  be  allowed  to  so  use  his  own 
properly  that  in  the  natural  course  of  things  he  would  most 
likely  injure  the  estate  of  another  to  the  extent  of  the  value  of 
such  property?  Or,  why  should  he  have  it  within  his  power  to 
so  use  his  own  property  as  to  make  it  so  hazardous  for  others 
to  use  theirs  that  such  others  must  necessarily  abandon  the  use 
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of  theirs?    The  fact  is,  that  all  persons  in  the  use  of  their 
own  property,  or  in  the  transaction  of  their  own  affairs, 
should  use  reasonable  diligence  to  avoid  injuries  to  any  prop- 
erty, whether  such  property  belongs  to  themselves  or  to  others; 
and  generally,  in  such  cases  all  persons  should  exercise  that 
degree  of  diligence  which  an  ordinarily  prudent  man  would 
exercise  under  like  circumstances  were  all  the  property  his 
own.     Generally  all  persons  have  a  right  to  expect  that  this 
amount  of  diligence  will  be  exercised.     In  the  present  case, 
the  plaintiffi  had  a  right  to  expect  that  the  defendant  would 
exercise  reasonable  diligence  to  prevent  the  escape  of  fire; 
and  the  defendant  had  a  right  to  expect  that  the  plaintifis 
would  exercise  reasonable  diligence  to  avoid  injuries  from 
fire.     Neither  was  bound  to  suppose  that  the  other  would  be 
negligent  in  this  respect.    Now  it  is  conceded  that  the  de- 
fendant was  negligent;  but  were  not  the  plaintifis  also  negli- 
gent?   If  they  were,  then  they  cannot  recover.     They  cannot 
recover  for  the  destruction  of  property  which  would  not  have 
been  destroyed  except  for  tl^eir  own  negligence.    If  reason- 
able diligence  required  that  the  plaintiffs  should  have  plowed 
around  said  stack,  then  the  defendant  had  a  right  to  suppose 
that  the  plaintiffs  had  done  so,  and  that  the  stack  was  pro- 
tected to  that  extent;  and  in  such  a  case  the  defendant  is  not 
liable  for  the  loss  of  the  stack.     The  defendant  is  liable  in 
such  a  case  for  only  so  much  of  the  damages  which  it  causes 
by  reason  of  its  negligence  as  could  have  not  been  avoided  by 
the  plaintiffi  by  the  exercise  of  reasonable  diligence  on  their 
part.    K  the  plaintiffs  were  in  fact  negligent,  then  the  negli- 
gence of  the  defendant  was  in  fact  founded  upon  the  negligence 
of  the  plaintiffs,  and  was  caused  thereby.     If  the  plaintife  in 
such  case  had  not  been  negligent  in  allowing  their  stack  to  be 
exposed,  the  defendant  could   not  have  been   negligent  as 
against  the  plaintiffs  in  permitting  the  fire  to  escape.     The 
exposure  of  the  stack,  is  what  made  the  escape  of  the  fire 
negligence.     If  the  stack  had  been  protected,  the  acts  and 
omissions  of  the  defendant  would  have  been  innocent  and 
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hannleas.  The  plaintiflb  themselves,  by  their  own  acts  and 
omifisioDs,  made  the  acts  and  omissions  of  the  defendant 
negligence;  and  except  for  their  own  negligence  in  not  pro- 
tecting their  stack,  its  loss  would  never  have  occurred.  Now 
can  they  recover  because  of  the  negligence  of  the  defendant, 
when  thej  themselves  were  the  cause  of  such  negligence? 
Whether  the  plaintiffs  wiere  in  fact  guilty  of  any  negligence, 
we  do  not  know.  There  was  evidence  tending  to  show  that 
they  were  negligent;  and  the  quostiou  of  whether  they  were 
or  not,  should  have  been  submitted  to  the  jury.  But  it  was 
not  submitted  to  the  jury,  and  in  this  we  think  the  court  be- 
low erred.  The  plaintiffs  should  have  exercised  that  degree 
of  diligence  to  avoid  injuries  to  their  own  property  by  fire 
escaping  from  the  defendant's  engines,  which  an  ordinarily 
prudent  man  would  have  exercised  under  like  circumstances. 
As  sustaining  our  view  of  the  question,  we  would  refer  to  the 
following  cases:  Kesee  v.  C  ^.  N.  W.  Ely.  Cb.,  80  Iowa,  78;  Qar- 
ret  V.  a  ^  N.  W.  Ely.  Co.,  86  Iowa,  121;  0.  ^  M.  Bid.  Co.  v. 
ShmfeU,  47  HI.  497,  605;  lU.  Cent.  Eld.  Go.  v.  Mum,  61  111. 
78;  C.  ^  N.  Ely.  Co.  v.  Simonson,  64  Bl.  604;  Coates  v.  M.  K.  ^ 
T.  Ely.  Co.,  6kMo.  38;  Si.  J.  ^  D.  C.  Eld.  Co.  v.  Chase,  11  Kas. 
47,56.  See  also,  upon  this  question,  the  following  cases:  Fero 
V.  B.  ^  S.  L.  Eld.  Co.,  22  K  Y.  209;  Cook  v.  Champlain  Trans. 
Co.y  1  Denio,  91;  Kelbgg  v.  C.  ^  N.  W.  Ely.  Co.,  26  Wis.  223; 
Sdmm  V.  D.  L.  ^  W.  EU.  Co.,  38  K  J.  Law,  5.  The  last- 
mentioned  cases  present  the  other  side  of  the  question,  so  far 
as  the  otlier  side  has  been  presented  in  any  case. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  for  a  new  trial. 

Brswsb,  J.,  concurring. 

Ho&TOHy  0.  J.y  not  sitting  in  the 
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ThA  Statb  of  Kansas  v.  K  Lofland. 

1.  AmiJA  VBOM  Justices,  in  Criminal  Actuma.  The  judgment  of  a  Jostice 
of  the  peace  in  a  criminal  case  cannot  be  reviewed  on  petition  in  error 
in  the  district  court.  IStaU  v.  Young,  6-37;  SlaU  v,  ArmeU,  8-293;  Jones  «. 
8ch,  Dia,  8-364;  Copdand  v.  Majors,  9-104;  State  «.  Harpster,  15-322;  State  v. 
Anderson,  ante,  89 ;  State  v.  Fomer,  32-281.] 

2.  JuBUDicnoN  <0F  DiBTBicr  Court;  Error  from  Justices  Courts,  The  district 
oonrt  has  no  jurisdiction  of  a  criminal  case  removed  on  petition  in  error 
to  it  from  the  judgment  of  a  justice  of  the  peace. 

JBrror  from  Lyon  District  Court 

In  Jnly  1876,  Lofland  was  arreated  on  a  charge  of  assault 
and  battery  and  brought  before  a  justice  of  the  peace,  and  on 
being  arraigned  pleaded  guilty  to  the  charge.  A  fine  was 
assessed  against  him,  which  with  the  costs  he  was  adjudged 
to  pay.  At  the  request  of  the  justice  the  county  attorney  was 
present  A  fee  of  %b  for  the  trial  of  the  cause,  for  the  coanfy 
attorney,  and  a  fee  of  fifty  cents  for  the  justice,  for  trial,  were 
included  in  the  costs  taxed  against  defendant.  Defendant 
moved  the  court  to  retax  the  costs,  and  strike  out  these  two 
items,  which  motion  was  overruled.  Other  and  subsequent 
proceedings  are  stated  in  the  opinion.  On  pe^tion  in  error, 
the  district  court,  at  the  September  Term  1875,  reversed  the 
decision  of  the  justice  as  to  said  two  items  of  costs,  and  gave 
judgment  in  favor  of  Lofland  for  the  costs  in  the  district  court 
And  from  such  judgment  The  State  now  appeals,  and  brings 
the  record  here  by  petition  in  error  for  review, 

GiMt  ^  Forde,  for  The  State. 
Randolph  ^  Sedgioick,  for  defendant 

The  opinion  of  the  court  was  delivered  by      . 

HoRTON,  C.  J. :  This  was  a  criminal  action.  The  judgment 
of  the  justice  of  the  peace  was  rendered  on  a  plea  of  guilty, 
and  the  defendant  was  sentenced  and  adjudged  to  pay  a  fine 
of  $5,  and  the  costs  of  prosecution,  and  stand  committed  to 
the  county  jail  until  the  same  were  paid.     The  defendant  ob- 
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jected  to  the  costs  taxed  for  the  county  attorney  and  the-Jtifr» 
tice  of  the  peace  for  trial  of  the  case,  claiming  that,  as  a^  ^lea 
of  gnilty  was  entered  upon  arraignment,  no  costs  could  be 
taxed  for  a  trial.  After  a  motion  to  retajs:  edBts*  bad  been 
overruled,  and  exceptions  taken,  the  defendant  attempted  to 
remove  the  case  to  the  district  court  on  petition  in  error.  No 
appeal  was  taken.  The  district  court  reversed  the  judgment 
of  the  joBtice  of  the  peace  as  to  the  action  had  in  overruling 
the  motion  to  disallow  tbe  costs  taxed  for  a  trial  of  the  case, 
and  rendered  judgment  for  defendant  for  said  fees  of  $5,50 
BO  taxed  against  him  as  costs,  and  also  ordered  that  defendant 
88  such  plaintiff  in  error  recover  of  the  defendant  in  error  his 
costs  taxed  at  |2.65.  Bee.  20  of  procedure  before  jueticee 'in 
misdemeanors  provides,  "All  proceedings,  including  the  mode 
of  procuring,  and  the  grounds  for,  a  change  of  venue^  upon 
the  trial  of  misdemeanors  before  a  justice  of  the  peace,  shall 
he  governed  by  the  provisions  of  the  code  of  criminal  pro- 
cedure, so  far  as  the  same  are  in  their  nature  applicable,  and 
in  respect  to  which  no  provision  is  made  by  statute."  Sec.  21 
of  the  same  procedure  authorizes  appeals.  There  is  no  statute 
permitting  the  district  court  to  review  on  a  petition  in  error 
the  judgment  of  a  justice  of  the  peace  in  a  criminal  case.  In 
the  case  of  Tht  State  v.  BoyU^  10  Eas.  118,  this  court  decided 
that  a  criminal  case  must  be  removed  from  the  district  court 
to  the  supreme  court  on  appeal,  and  not  on  petition  in. error. 

As  all  proceedings  upon  the  trial  of  misdemeanors  before 
a  justice  of  the  peace  are  governed  by  the  provisions  of  the 
code  of  criminal  procedure,  so  far  as  applicable,  unless*,  dif- 
ferent provision  has  been  made  by  statute,  and  as  appeals 
ODly  are  authorized  in  criminal  trials  before  a  justice  of  the 
peace,  we  conclude  the  defendant  could  not  have  the  judg- 
ment of  the  justice  of  the  peace  reversed  by  the  district  court 
on  a  petition  in  error.  As  the  district  court  had  no  jurisdic- 
tion of  the  cause  except  on  appeal,  and  as  no  appeal  was 
taken,  the  action  of  the  district  court  was '  erroneous.  The 
case  of  The  State  v.  Menharty  9  Kas.  98,  referred  to  by  counsel 
of  appellee  to  iaustain  the  judgment  of  the  district  court,  ie  not 
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authority )  as  in  that  case  the  jurisdiction  of  the  district  coart 
was  neither  questioned  nor  passed  upon.    The  judgment  of 
the  court  below  must  be  reversed. 
All  the  Justices  concurring. 


Thb  Statb  ov  Kansas  v.  Henbibtta  Cook. 

1.  Evidencb;  AnalytiSf  Showing  Poison;  Trial  for  Mvrdet,  In  a  criminal 
proeecution  for  marder  in  the  first  degree,  where  it  is  claimed  that  the 
deceased  came  to  hia  death  by  poison,  and  that  a  chemical  analysis  of 
his  stomach  subsequently  made  tends  to  show  the  same,  held,  that 
where  sufficient  eridence  is  introduced  on  the  trial  to  prove  beyond  a 
reasonable  doubt  that  the  stomach  analyzed  was  the  stomach  of  the  de- 
ceased, and  that  it  had  not  been  improperly  tampered  with,  the  CTi- 
dcnce  concerning  the  analysis  may  itself  be  considered  by  the  jury.  It 
is  not  necessary  in  such  a  case  that  the  stomach  should  be  kept  contin- 
uously under  lock-and-key,  or  continuously  sealed  up.  The  court  itself 
should  first  pass  upon  the  preliminary  proof,  and  if  the  court  should  hold 
the  same  to  be  sufficient,  then  the  question  of  its  sufficiency  should  also 
be  passed  upon  by  the  jury,  under  proper  instructions  from  the  court. 
lArUhmy  v.  StiTuan,  4-212;  T^v.  WUcox,  G-4A;  StaU  v.  Reddick,  7-143; 
State  V,  MedlicoU,  9-257;  R,  J2.  v,  Fraxier,  27-463;  R,  R.  v,  Thul,  32-265.] 

2.  Expert;  £yn>ENCB;  Chemist;  JBj^ecl  of  Poison,  A  person  who  is  a  chem- 
ist and  toxicologist  may  testify  as  an  expert  concerning  the  effect  of  a 
certain  poison  upon  the  human  8}<Btem,  although  he  may  not  be  a  phy- 
sician, or  surgeon. 

Appeal  from  Osborne  District  Court. 

iNDiOTMENTy  charging  defendant  Henrietta  Cook  with  having 
poisoned  and  killed  Hiram  Cook,  by  mixing  strychnine  in  his 
food  and  drink,  and  so  administering  it,  on  the  8d  of  March 
1876.  Trial  at  the  April  Term  1876.  Defendant  asked  twelve 
instructions,  of  which  the  4th,  9th,  11th  and  12th  were  refused. 
The  4th  was  in  regard  to  '^reasonable  doubt/'  and  was  in  sub* 
tance  included  in  the  general  charge.  The  9th  and  11th  in- 
structions so  refused  are  as  follows: 

^^  9th.  The  identity  of  the  substance  (in  this  case  the  stomach 
of  the  deceased )  submitted  to  chemical  analysis  must  be  pre- 
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flenred.  And  the  main  question  to  be  settled  on  this  point  is, 
are  they  the  same  substances?  Have  they  at  all  times  been 
preserved  under  lock-and-kej?  K  transported  from  place  to 
place,  have  they  been  carefully  sealed?  Under  all  these  cir- 
camstances  the  evidence  should  be  such  as  to  preclude  the 
possibility  of  their  having  been  tampered  with/' 

"llth.  The  penalty  or  punishment  for  every  murder  which 
shall  be  committed  by  means  of  poison,  purposely,  deliberately, 
premeditatedly,  and  of  malice  aforethought  administered  or 
nven,  is  death.  An  offense  of  such  character  is  murder  in  the 
firet  degree;  and  the  indictment  charges  such  offense.  And 
if  from  all  the  evidence  the  jury  cannot  find  the  defendant 
^ilty  of  said  offense  as  chargea,  (that  is,  murder  in  the  first 
degree,)  then  they  cannot  convict  in  this  case,  and  the  verdict 
must  be,  not  guilty/' 

The  12th  instruction  asked  and  refused,  is  in  the  exact 
words  of  the  9th,  except  the  last  clause,  which  clause  is  as 
follows:  ^^  Under  all  these  circumstances  the  evidence  should 
be  such  as  to  preclude  beyond  a  reasonable  doubt  the  proba- 
Dility  of  their  having  been  tampered  with.'*  The  prosecution 
asked  several  instructions,  all  of  which  were  given.  The  5th 
instruction  so  given  was  as  follows: 

"5th.  Every  person  deliberatelv  assisting  another  in  the 
eommission  of  self-murder,  is  guilty  of  manslaughter  in  the 
first  degree;  and  therefore,  if  the  jury  believe  from  the  evi- 
dence in  this  case,  that  the  defendant  Henrietta  Cook,  at  any 
time  administered  strychnia  or  strychnine  to  the  deceased  Hi- 
ram Cook,  in  quantity  sufficient  to  produce  death,  and  that  she 
knew  at  the  time  she  administered  the  same  that  the  same  was 
a  deadly  poison,  and  that  the  quantity  was  sufficient  to  produce, 
death,  and  that  said  Hiram  Cook  requested  the  defendant  to 
administer  said  poison,  then  yott  must  find  the  defendant  guilty 
of  manslaughter  in  the  first  degree." 

The  jury  returned  a  verdict  of  "guilty  of  murder  in  the  first 
degree,  as  charged  in  the  information.*'  New  trial  refused, 
and  judgment  on  the  verdict  Defendant  appeals.  No  briefs 
on  file.  ' 

A.  Ssx^j  and  Z.  T.  Walrmd^  for  appellant 
R  G.  Hays,  county-attorney,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Yalbntins,  J. :  The  d«|fendant  ini.tbis  case,  waa  charged 
with  murdesingher  husband,  by  poisomng  him.  Bba  was 
fouhd  guilty  of  murder  in  the  first  degree,  and  aenteneed  to 
Buffer  death.  She  now  appeals  to  this  court]  The  record  of 
the  case  is  very  voluniinQus,  and  shows  in  detail  all  the  pro- 
ce^c^^gs  of  the  court  below.  ^W^  have  exa^lin^d  the  record 
carefully,  and  aldo  considered  carefully  all  the  points  made  by 
the  defendant's  counsel,  and  we  must  now  say  that  we  do  not 
think  that  the  court  below  committed  i»ny  material  or  sub- 
stantial error.  In  answer  to  the  points  made  by  defendant's 
counsel  we  would  say:  First,  we  think  the  information  was 
sufficient  Second,  the  "  confession "  made  by  the  defendant 
was  beyond  all  doubt  voluntary. 

in.  The  evidence  introduced  on  tbe  trial  shows,  as  we 
thifik,  beyond  all  reasonable  doubt,  that  the  stomach  which 
was  taken  from  the  body  of  the  deceased  was  the  identical 
stomacjd. which  was  analyzed  by  Professor  Kedzie,  and  that  no 
foreign  substance  such  as  strychnine  or  other  poison  could 
have  been  introduced  into  the  stomach,  or  into  its  contents, 
subsequent  to  the  death  of  the  deceased  and  prior  to  the 
analysis  of  said  stomach  and  its  contents.  This  we  think  was 
all  that  was  necessary  for  the  purpose  of  allowing  the  jury  to 
consider  the  evidence  concerning  the  analysis.  It  was  not 
necessary  that  the  stomach  should  have  been  kept  continuously 
under  lock-andrkey  from  the  time  it  was  taken  from  the  body 
of  the  deceased  until  the  final  analysis,  or  that  it  should  have 
been  kept  continuously  sealed  up.  The  preliminary  proof  of 
the  identity  of  the  stomach  and  its  contents,  and  that  the  same 
had  npt  be^n  improperly  tampered  with,  was  first  submitted  to 
the  court,  and  passed  upon  by  the  court;  and  the.  court  de- 
cide<J  that  the  proof  was  sufficient  This  we  think  was  oorrect 
But  even  if  the  court  had  erred,  at  the  time,  as  to  the  suffi- 
ciency of  the  proof,  still,  if  at  the  close  of  the  trial,  the  prooi 
was  sufficient,  the  error  would  be  immateriaL  At  the  close.oi 
the  trial  the  question  as  to  the  sufficiency  of  said  proof  was 
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again  brought  un^er  review.  At  this  time  it  was  submitted 
to  the  jury  for  their  consideration,  under  proper  instructions 
from  the  court.  This  was  also  correct.  Generally  the  de- 
cision of  the  court  that  the  preliminary  proof  is  sufecient,  is 
only  provisional,  and  the  question  of  its  sufficiency  must  also 
and  at  the  close  of  the  trial  be  passed  upon  by  the  jury..  The 
jury  found  against  the  defendant  upon  this,  and  all  other 
questions  submitted  to  it  This  we  tliink  was  correct  accord- 
ing to  the  evidence,  •       •  .     . 

IV,  Professor  Kedzie,  who  made  the  analysis  of  the  stom- 
ach and  its  contents,  was  a  chemist  and  toxicologist,  but. not  a 
physician,  or  a  surgeon.  He  was  allowed  to  testify  as  an  ex- 
pert concerning  the  effect  of  strychnine  upon  the  human 
Btomach  and  upon  the  human  system.  This  we  think  was 
right.  The  effect  of  poisons-  upon  the  .human  system  we 
think  comes  within  the  scope  of  the  science  of  toxicology. 

V.  The  substance  of  the  fourth  instruction  asked  for  by  the 
defendant  and  refused  by  the  court  was  embodied  in  other  in- 
structions given.  The  ninth  and  twelfth  instructions  asked 
for  by  the  defendant,  and  refused  by  the  court,  were  properly 
reflised.  As  we  have  before  said,  it  was  not  necessary  that 
said  stomach  should  have  been  kept  continuously  under  lock- 
and-key,  etc.  And  it  was  not  neceso^ry  that  all  possibiUty  of 
it  being  tampered  with  should  have  been  excluded.  The 
court  gave  proper  instructions  upon  this  subject,  and  all  th&t 
the  defendant  was  entitled  to  have  given.  Assuming  for  the 
purposes  of  this  case,  that  the  eleventh  instruction  asked  for 
by  the  defendant  and  refused  by  the  court  was  good  law,  and 
that  the  fifth  instruction  given  by  the  court  was  not  good  laW, 
and  still  the  refusal  of  the  one  and  the  giving  of  the  other 
could  not,  as  we  think,  have  prejudiced  the  defendant's  rights 
in  tiie  the  slightest  degree  whatever.  The  ihstrnction  reftised 
vas,  in  effect,^  that  the  punishment  for  murder  in  the  first 
degree  is  death,  and  that  the  jury  should  either  find  the 
defendant  guilty  of  murder  in  the  fi:'3t  degree,  or  acquit  her. 
The  instruction  given  was,  that  the  j  ury  might  under  certain 
circumstances  find  the  defendant  guilty  of  manslaughter  in  the 
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first  degree.  Now  the  jury  has  nothing  to  do  with  the  pun- 
ishment for  the  offense,  in  any  case;  and  they  found  in  this 
case  .that  the  defendant  was  guilty  of  murder  in  the  first 
degree.  The  instruction  with  reference  to  manslaughter  there- 
fore had  nothing  to  do  with  their  verdict. 

VL  The  evidence  does  support  the  verdict;  but  as  it  is  so 
voluminous  (making  over  200  pages  of  record,)  we  suppose 
it  will  hardly  be  expected  that  we  shall  comment  upon  the 
same  in  detail.  There  was  some  conflict  in  the  evidence, 
however,  hut  this  court  does  not  weigh  conflicting  evidence  for 
the  purpose  of  reversing  judgments  on  the  merits  wherb  there 
is  sufficient  evidence  to  uphold  the  verdict.  We  are  inclined 
however  to  think  that  the  verdict  of  the  jury  was  correct,  not- 
withstanding the  conflict  in  the  evidence. 

The  judgment  of  the  court  below  must  be  afiirmed. 

All  the  Justices  concurring. 


The  Statk  of  Kansas  v.  J.  A  Crosby. 

CsxifiNAL  Law;  Verdid  qf  Not  OwUy;  Twice  in  Jeopardy.  In  a  criminal 
prosecution,  where  the  defendant  has  pleaded  "not  gnilty"  to  the 
charge,  and  where  the  case  is  submitted  to  a  jury,  and  a  verdict  of  not 
guilty  is  rendered,  and  the  court  enters  judgment  that  the  defendant 
be  discharged  and  go  hence  without  day,  such  verdict  and  judgment 
are  conclusive,  and  this  court  cannot  on  an  appeal  set  aside  or  reverse 
the  verdict  or  judgment  [State  v.  Carmiehad,  3-402;  City  v>  Adams,  15- 
391;  CUy  v.  Bell,  16-480;  In  re  Scraffard,  21-735.] 

Appeal  from  Bourbon  District  Court. 

The  defendant  Orosby  was  charged  by  information  with  the 
crime  of  embezzlement.     The  information  alleged  that-^ 

*^  The  said  X  A.  Crosby ^  in  July  1875,  being  then  the  agent 
and  in  the  employ  of  the  Howe  Machine  Company ^  and  being 
over  sixteen  years  of  age,  and  having  in  his  possession,  as  agent 
of  said  Howe  Machine  Company,  a  great  number  of  notes  and 
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accounts  for  collection,  said  notes  and  accounts  being  the  prop- 
erty of  said  Howe  Machine  Company,  did,  by  virtue  of  his  said 
employment,  and  while  so  employed  as  said  agent,  collect,  re- 
ceive, and  take  into  his  possession,  as  such  agent  for  said 
Howe  Madiine  Company,  $131.60,  lawful  money  of  the  United 
States,  over  and  above  all  fees  as  attorney,  charges  as  agent,  or 
stipulated  commissions  for  making  said  collections  of  said 
money  for  said  company,  said  Howe  Machine  Company  being 
a  corporation  duly  incorporated  under  and  by  virtue  of  the 
laws  of  Connecticut,  and  doing  business  in  the  state  of  Kansas, 
and  that  said  Crosby^  so  having  said  moneys  in  his  possession, 
at  the  county  of  Bourbon,  on  the  15th  of  April  1876,  did  refuse 
and  neglect,  upon  demand  then  and  there  made  by  said  Howe 
Machine  Company  upon  him  the  said  Orosby,  he  being  then 
and  there  the  agent  of  said  company,  to  deliver  and  pay  over 
to  said  Howe  Machine  Company  the  said  moneys  so  collected 
as  aforesaid,  and  that  he  the  said  Orosby^  not  having  lost  the 
said  money  by  means  beyond  his  control  before  he  had  oppor- 
tunity to  make  delivery  thereof  to  said  Howe  Machine  Com- 
pany, his  employers,  nor  having  been  permitted  by  said  Howe 
Machine  Company  his  employers  to  use  the  same,  did  then  and 
and  there  feloniously  embezzle  and  convert  to  his  own  use, 
without  the  consent  of  said  Howe  Machine  Company,  his  em- 
plojers,  tlie  said  sum  of  $131.50,  lawful  money  of  the  United 
otates,  of  the  money,  goods  and  chattels  of  the  said  Howe  Ma- 
chine Company,  and  of  the  value  of  (181.  SO,  contrary,"  etc. 

Arraignment  and  trial  at  the  May  term  1876.  Defendant 
pleaded  not  guilty.  He  then  moved  for  a  continuance,  and 
filed  his  aflBdavit  in  support  of  such  motion.  The  motion  was 
denied.  On  the  trial,  the  county  attorney,  to  sustain  the  aver- 
ments of  the  information,  ofiered  in  evidence  first,  what  was 
claimed  by  the  state  to  be  the  charter  of  said'  Howe  machine 
company,  incorporating  it  under  and  by  virtue  of  the  laws  of 
the  state  of  Connecticut,  the  paper  presented  being  partly  in 
writing  and  partly  printed,  and  purporting  to  be  an  act  of  the 
legislature  of  said  state  incorporating  said  company.  The  said 
paper  or  act  fills  eight  written  pages,  and  is  authenticated  by 
the  certificate  of  the  secretary  of  state,  and  the  great  seal  of 
Connecticut  The  certificate,  omitting  heading,  date,  etc.,  is 
in  these  words:  "I  hereby  certify  that  the  foregoing  is  a  true, 
copy  of  record  in  this  office."     Crosby  objected  to  the  intro- 
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duction  of  said  paper,  on  the  grounds,  first,  that  it  was  incom- 
petent by  reason  of  the  defective  and  insufficient  certificate  of 
the.  eecretftry  of  state  attached  thereto;   and  second,  that  the 
paper  was  not  shown  to  he  a  copy  of  the  original  act     These 
'  objections  were  sustained,  and  The  State  duly  excepted,  and 
reserved  the  point.     One  Thos.  M.  Cochrane  was  then  pro- 
duced as  a  witness  by  The  States  and  testified  that  he  was  the 
general  manager  of  the  Howe  Machine  Company  at  St.  Louis, 
Missouri,  and  had  been  since  May  1872,  and  that  he  had  a  gen- 
eral knowledge  of  said  company,  and  was  also  acquainted  with 
its  general  reputation.     Questions  were  then  put  to  the  witness 
for  the  purpose  of  proving  the  de  facto  existence  of  said  cor- 
poration, and  for  the  purpose  of  proving  its  existence  by 
general  reputation.     Crosby  objected  to  each  and  all  of  these 
questions  upon  the  grounds,  "first,  that  the  existence  of  a  pri- 
vate foreign  corporation  cannot  be  proved  in  a  criminal  cause 
by  the  parol  testimony  of  a  witness  as  to  its  existence  or  non- 
existence; second,  the  questions  propounded  require  the  wit- 
ness to  state  a  legal  conclusion,  and  demand  of  the  witness  to 
determine  a  question  which  is  wholly  a  question  to  be  deter- 
mined by  the  court  and  the  jury  trying  the  cause;  and  third, 
becatise  the  answer  demands  secondary  evidence  of  the  exist- 
ence of  a  fact  which  (if  such  fact  exists  in  law  at  all)  can  and 
must  be  proved  by  higher  and  better  evidence."    These  objec- 
tions were  sustained,  and  exceptions  were  duly  taken  and  the 
point  reserved  by  Thd  State.    The  prosecution  then  offered  in 
evidence  the  aflSdavit  of  Orosby  filed  for  the  purpose  of  obtain- 
ing a  continuance  of  the  case,  the  object  of  the  state  being  (as 
alleged)  to  prove  the  incorporation  of  the  Howe  Machine 
Company  by  the  admissions  in  said  aflidavit     The  affidavit  is 
very  long.     Among  many  other  statements  it  contains  the  fol- 
lowing : 

"Affiant  further  states,  that  his  defense  in  this  action  rests 
upon  the  proper  and  rightful  settlement  of  a  long  and  very 
large  business  transaction  between  the  Howe  Sewing  Ma- 
chine Company  and  this  defendant,  running  back  for  a  pe- 
riod of  nearly  three  years,  involving  the  settlement  of  the 
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entire  business  between  said  corporation  and  this  dei^endanty 
amounting  to  probably  $25,000.  *  *  *  Affiant  furtter 
Btatefl,  that  it  is  necessary  for  him  to  look  up,  and  get  into 
his  hands  ready 'for  use  in  this  trial,  many  letterd  and  writtei^ 
statements  from  said  Howe  Sewing  Machine  corporation, 
which  tills  i^ant  cannot  readily  place  his  hands  upon  at  thits 
time,  but  which  this  affiant  stajt^s.tJiat  he  has  among  his  pa- 
pers and  other  documentp,' which  said  letters,  papers,  etc<, 
Tffill  when  produced  abundantly  show  that  the  pretend^l 
charge  of  embezzlement  with  which  this  defendant  noNv 
Btan&  charged  is  wholly  and  totally  false.  Affiant  further 
states  that  said  papers,  letters  and  communications  which  he 
has  abd  which  he  received  by  due  course  of  mail  from  said 
Howe  Sewing  Machii^  corDoration,  will  show  that,  instead 
of  his  embezzling^ the  suni  charffed  in  the  information,  or  any 
other  sum,  said  Howe  Sewing  Machine  corporation,  is  justly 
indebted  to  this  affiant  in  the  sum  of  $500  over  and  above  all 
rightful  claims  of  said  Machine  coTporation.** 

The  defend«nt  objected  to  the  introduction  of  said  affidavit 
upon  the  grounds,  **  first,  that  the  same  was  incompetent,  iifa- 
material,  and  irrelevant;  second,  there  is  no  admission  in  said 
affidavit  that  the  Howe  Machine  Company  is  duly  incor- 
porated as  a  corporation  under  and  by  virtue  of  the  laws  of 
the  state  of  Connecticut;  third,  the  due  and  legal  existence 
of  Buch  company  as  a  corporation,  if  in  fact  it  exists  as  such, 
can  be  proved  by  other,  better,  and  higher  testimony  than 
Baid  affidavit;  fourth,  the  existence  of  such  company  is  a 
question  of  law,  and  not  of  fact;  and  fifth,  that  it  is  sought 
by  the  introduction  of  said  affidavit  to  make  tilie  defendant  a 
witness  against  himself  against  his  consent."  The  court  sus- 
tained said  objections,  and  The  State  duly  excepted  and  re- 
served the  point. 

At  this  point  of  the  trial  the  county  attorney  announced 
that  The  State  had  in  its  power  no  other  or  further  evidence 
tending  to  show  the  incorporation  of  said  Howe  Machine 
Company,  uid  announced  to  the  court  and  defendant  that  it 
reserved  the  foregoing  questions  for  the  purpose  of  appealiiig 
from  the  rulings  of  the  district  court  to  the.ASjapreme  opi^i^t} 
The  jury  returned  a  verdict  of  "not  guilty,**  and  the  court 
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rendered  a  judgment  of  acquittal.  The  State  caused  a  bill  of  ex- 
ceptions to  be  duly  settled,  and  now  brings  its  three  *^  reserved 
questions"  here,  as  upon  appeal,  for  review.  , 

Hugme  F.  Ware,  for  The  State: 

1.  The  certificate  of  the  secretary  of  state  of  the  state  of 
Connecticut  was  sufficient,  and  the  authentication  complete. 
19  Abbott's  Pr.  Rep.  416;  5  Rand.  126;  11  Wheat  892;  1 
Qreenl.  Ev.,  §§480,  500;  28  Mich.  481. 

2.  In  criminal  cases  the  de  facto  e;xistence  of  a  corporation 
may  be  proven  by  verbal  testimony,  tad  by  evid«!:ice  of  gen- 
eral reputation:  §214  of  Crim.  Code,  Gen.  Stat.  864;  28  Ind. 
321;  29  Cal.  257;  82  Cal.  160;  65  K  C.  818;  2  Wharton's 
Am.  Cr.  Law,  §1828;  2  Bish.  Cr.  Proc,  §752. 

8.  The  defendant's  affidavit  was  admissible.  The  objec- 
tions raised  against  it  do  not  reach  the  case.  The  affidavit 
admits  the  corporation,  refers  to  it  in  connection  with  the 
property  embezzled,  and  leaves  it  beyond  all  doubt  that  the 
defendant  had  dealt  with  it  as  a  corporation,  and  believed  it 
to  be  a  corporation.  It  was  oftered  to  prove  defendant's  ad- 
mission of  a  fact^  and  not  as  a  confession  of  gvSU\  and  as  his 
admission  of  such  fact,  it  was  competent;  1  Greenl.  Ev.,  §§170, 
194,  213.  When  Crosby  swore  that  he  had  settled  with  said 
corporation  for  said  property,  he  thereby  admitted  the  owner- 
ship as  laid  in  the  information,  and  such  admission  was  suffi- 
cient proof  of  such  owntrship.  The  district  court  seemed  by  its 
rulings  to  regard  the  incorporation  of  the  "Howe  Machine 
Company,"  as  the  gravamen  of  the  defendants  crime!  This  we 
think  was  error.  The  incorporation  of  said  company  might 
have  been  a  crime  on  the  part  of  the  Connecticut  legislature, 
but  it  was  no  part  of  the  crime  of  which  defendant  was 
charged  in  the  information. 

The  opinion  of  the  court  was  delivered  by 

HoRTOK,  C.  J. :  The  decisions  of  this  court  in  the  eases  of 
The  State  v.  Carmichaelj  8  Kas.  102,  and  The  Oiiy  of  (Xathe  v. 
Adams,  16  Eas,  391,  are  decisive  of  tiie  questions  presented 
by  the  appellant.     We  repeat,  what  we  have  heretofore  de- 
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cided,  "We  know  of  no  authority  in  this  court  or  in  any 
other  court,  to  set  aside  a  verdict  or  finding  of  '  not  guilty,' 
in  a  criminal  action.  We  think  it  is  the  universal  opinion, 
both  of  bench  and  bar,  that  a  verdict  of  '  not  guilty '  in  a 
criminal  action  ends  the  case/'  The  counsel  repi^esenting 
the  appellant  have  not  called  car  attention  to  any  authorities 
tending  to  show  that  the  verdict  and  judgment  rendered  in 
this  case  are  not  conclusive.'*' 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 

All  the  Justices  concurring. 

[*8]VCB  this  opinion  vm  flled,  oo«i|iel  for  The  Stale  has  called  tho  reporter's  attention  to  the 
noord  and  to  tho  brief  as  filed,  to  show  that  it  was  not  supposed  or  claimed  by  blm,  nor  on 
ths  part  of  The  SMe,  that  the  deftndant  could  be  again  tried,  eren  if  the  rapreme  ooort  shonld 
hold  that  th(S  trial  eouit  erred  In  mll^ir  oat  th9testlmoo7.  Oounad  rotes  to  ft  188  and  288  of 
the  erimlnal  eode,  and  suggests  that  the  record  in.  thia  ease  vas  jneparod  ezpnssly  hj  the 
wniNl  on  both  aides,  and  bj  the  trial  eoart,  to  present  to  ths  supreme  court  for  roview  the 
tint  fwMHw  rtisrssd,  (see  statement  of  case,  in  the  text,  ngjnn,)  "  that  such  questions  might 
be  Mttled,  bat  without  a  thought  that,  where  there  was  a  Tordict  and  Judgment  of  acquittal, 
the  defcndant  could  be  again  tried  tat  the  samsb  oflbnse."  The  two  aeotiona  referred  to  by 
soansel  are  aa  Ibllows: 


>  court  raaj  be  taken  bj  the  state  in  the  fbUowins  o       . 
nt  for  defendant,  on  quashing  or  setting  aside  anlndiot- 
n  order  of  the  court  arresting  nie  Judgment.    TMrd,Vpoji 
I  fwttUM  t§tei  md  ftw  fflg  ifnffl. 

"BA.  288.  In  ease  of  an  appeal  firom  a  question  reserred  on  the  pari  of  tfae  state,  it  Is  not 
BKcaiarT  for  the  clerk  of  the  court  below  to  certify,  in  the  transcript,  any  part  of  the  proceed- 
iw  aad  record,  except  the  bill  of  exocvtions  «md  the  Judgment  ^  aegtUttoLP  (Qen.  Stat.  pp.  865, 

(titrf:  1m  not  the  flnlt  In  the  itatutaf  and  did  not  the  supfemieeoiirt  dedda  the  only  question 
properly  before  H7  In  other  words,  does  not  the  statute,  in  the  thtni  danse  of  S288,  undertake 
ts  do  what  the  legislature  had  no  power  to  do— that  i»,  to  give  the  aUOe  an  appeal  where  the  de- 
ftadant  has  npon  trial  been  found  not  guUty,  and  aoquittedr  Counsel  ibr  the  state  says  he 
<oeB  act  contend  that  Crosby  could  be  tried  again— he  does  not  deny  *'that  tlie  rerdlct  and 
JadgBieBt  are  oondusiTe.''  MThat  question,  then— conceding  (what  it  would  seem  will  scarcely 
Weoatrorerted)  that  the  trial  court  erred  in  ita  second  and  third  rulin^i— had  tlie  suiireme 
wart  befbrs  them  to  decide?  The  Judgment  of  acquittal  being  oondusire,  (once  in  Jeopardy, 
{10  of  the  bill  of  rightsj  the  defendant,  being  aetuitted,  being  discharged  wUhotU  da^,  has  no 
hrthn  Intersst  in  tlie  case,  nor  in  any  question  raised  and  passed  upon  by  the  trial  court* 
vhetbsr  snoh  eooit  dedded  correctly,  or  not,  or  whether  the  state  ''reserrea*'  suoh  question,  or 
MU  8o  ftir  aa  the  defimdant  Is  concerned,  the  Judgment  being  final  ae  to  Mm,  there  Is  nothing 
from  whioh  the  state  eaaappeaL  TlMdeteidantisnolongerapartytoaniyoontMTertedqnes- 
tisQ.  He  has  nothing  to  settle^  by  aa  appeal  by  the  state— no  right  or  interest  to  be  affected 
by  say  lettlement  or  decldon  so  made.  He  is  not  a  necessary  or  proper  party,  dther  aa  appel' 
lM|Qrasd^ffMfanll»srror.  How  then  oan  "reserved  questions"  in  suoh  cases  be  brought  hore 
ei upon  "appeal  by  the  state?"  So  much  of  the  statate  as  attempts  to  authorize  such  appeal, 
■art  be  void.  The  supposed  "appeal"  is  only  an  ex  parte  prooeeding,  (original  in  its  nature,) 
by  vU^h  the  state  In  eflbct  preoenta  tfi  tlie  supreme  court,  not  an  action,  or  eause— not  a  oour 
horei^  between  the  state  and  another  party —but  original  questions.  Calling  this  proceeding 
•a  "sppesJ,"  does  not  make  It  so.  And  aa  the  supreme  eoort,  with  respect  to  suoh  questions, 
bii,  not  original,  but  appeUeU  JmiedleHon  only  (oonst,  art  8, 1%)  it  would  seem  that  it  has  no 
power  er  authority  to  reriew  questions  presented  as  were  the  questions  in  this  case,  where  the 
(eeordehowsaflnal  jndgBontof  M^Mitfal.  Of  oourse  appeals  may  be  taken  by  the  sUte  under 
ibe  firH  and  eeeend  danses  of  said  1288.— Rkpobter.I 
8P-I7  r<u. 
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The  Statb  op  Kansas  v.  Qeokob  W,  Bbhbb. 

1  BuRGLABY,  in  the  Ntght'I^me,  Burglary  in  the  night-time,  as  defined  \jj 
section  63  of  the  act  relating  to  crimes  and  panishments,  does  not  in- 
clude burglary  in  the  day-time  as  defined  by  section  €9  of  the  same  act. 
[Staie  «.  Adamsy  20-329.] 

2.  Dkorbb  of  CSbimb;  Conviction  nfLmer  Degree.  Upon  an  information  or 
an  indictment  for  an  offense  conaisting  of  different  degrees,  the  jory 
can  only  find  the  defendant  guilty  of  a  degree  inferior  to  the  one 
charged  when  the  facts  constitating  the  o^ense  stated  include  the  lesser 
offense. 

t. When  Conviction  of  Inferior  Degree  i$  JSnosr.    Wbars  «  defendant 

is  charged  in  an  information  with  the  commission  of  the  crime  of  bnr>- 
glary  in  the  second  degree,  and  in  the  night-timie,  nnder  siection  OS  of 
the  act  relating  to  crimes  and  punishments,  a  yerdict  that  the  defend- 
ant is  guilty  of  burglary  in  the  third  degree  is  enor,  and;  will  ber  set 
aside  on  appeal  to  the  supreme  court 

Appeal  from  Leavenworth  District  Odurt.  . 
Bbhbb  was  charged  by  information  with  the  commission  of 
certain  acts,  constitating  burglary  in  the  second  degree  if  com- 
mitted in  the  nighty  and  burglary  in  the  third  degree  if  com- 
mitted in  the  day-time.  The  allegation  as  to  time^  is,  *^that 
George  W.  Behecj  at  said  county  of  Leavenworth,  on  the  17th 
of  July  1876,  and  in  the  nighiriime  of  said  day,"  etc  Trial  at 
September  Term  1876.  Verdict  of  guilty  of  burglary  in  the 
third  degree,  and  petit  larceny.  New  trial  reftised,  and  de- 
fendant was  sentenced  to  imprisonment  in  the  penitentiary 
for  two-and-a-half  years.  Behee  now  brings  the  case  here  by 
appeal. 

Jn  p.  ShafeTy  for  appellant,  contended,  that  as,  by  §§  104  and 
105  of  the  crim.  code,  the  information  must  be  direct  and  cer- 
tain, and  that  the  precise  time  must  be  stated  where  it' is  an 
indispensable  ingredient  in  the  offense,  a  person  charged  with 
burglary  in  the  n^A^time,  cannot  be  convicted  of  burglary  in 
the  (foy-time.  56  Mo.  181;  46  Ga.  212,  216;  70  N.  C.  239;  2 
Jones  L.  858.  The  case  at  bar  is  not  an  offense  like  murder^* 
which  includes  all  lesser  degrees  of  felonious  homicide,  and 
where  proof  of  the  greater  is  proof  of  the  lesser  offense.  •  Id 
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burglary^  while  some  of  the  facts  necessary  to  constitute  burg- 
lary in  the  third  degree  are  like  those  which  constitute  burg- 
lary in  the  first  and  second  degrees,  yet  it  takes  other  and 
different  facts  from  those  of  the  first  and  second  degrees  to 
constitute  burglary  in  the  third  degree.  6  Mo:  281, 899;  46  0a. 
212. 

i,  Jf.  Ooddard^  county-attorney,  for  the  state,  submitted: 
"Upon  an  indictment  for  an  offense  consisting  of  different  de- 
grees, the  jury  may  find  the  defendant  not  guilty  of  the  degree 
charged  in  the  indictment  and  guilty  of  any  degree  inferior 
thereto,  or  of  an  attempt  to  commit  the  offense; "  §  121,  Crim. 
Code.  Burglary  is  an  offense  consisting  of  different  degrees, 
under  our  statute.  Burglary  in  the  third  degree  is  included 
in  this  information,  and  remains  frilly  described  after  strUdng 
therefrom  the  words,  "in  the  night-time."  The  acts  consti* 
tttting  the  offense  in  both  the-set^ond  and  third  degrees  are  the 
same.  The  only  difference  is  the  time  at  which  they  are  done. 
F  Ihe  position  assumed  by  defendant  is  correct,  then  the  state 
is  powerless  to  punish  in  a  case  similar  the  one  at  bar.  A 
person  leaves  his  dwelling-house  securely  fastened — is  absent 
several  days.  Upon  his  return  he  finds  his  house  has  been 
burglariously  entered^  and  his  goods  stolen.  It  is  impossible 
to  prove  the  exact  time  at  which  the  brealdng  was  done.  The 
possession  of  the  property  stolen,  together  with  other  circum- 
stances, satisfy  a  jury  that  A.  committed  the  offense,  but  the 
state  is  unable  to  prove  whether  he  entered  the  house  an  hour 
before,  or  an  hour  after  sundown,  but  alleges  that  if  was  after. 
The  jury  (giving  A.  the  benefit  of  the  doubt)  finds  it  was  be- 
fore, and  return  a  verdict  of  the  lower  degree,  and  thereby 
commit  an  error  that  absolutely  absolves  the  offender. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  defendant  Qeorge  W.  Behee  was  charged 
under  §  68  of  the  act  relating  to  crimes  and  punishments  with 
bavi'ng  on  the  17th  bf  July  1876,  and  in  the  night-time  of  said 
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day,  committed  burglary  in  the  second  degree,  and  was  thereon 
convicted  of  burglary  in  the  third  degree  under  §69  of  the 
Hame  act     Section  69  provides  that,  '*  Every  person  who  shall 
be  convicted  of  breaking  and  entering,  in  the  day-time,  any 
dwelling-house,  or  other  building,  or  any  shop,  store,  booth, 
tent,  boat  or  vessel,  under  such  circumstances  as  would  have 
constituted  the  offense  of  burglary  in  the  second  degree  if 
committed  in  the  night-time,  shall  be  deemed  guilty  of  bur- 
glary in  the  third  degree."     The  information  states  ^'that  the 
defendant  in  the  night-time,  the  dwelling-house  of  one  Fred- 
erick Wellhouse,  then  and  there  feloniously  and  burglariously 
did  break  and  enter,  with  the  intent  the  goods  and  chattels  of 
the  said  Wellhouse,  in  the  said  dwelling-house  then  and  there 
being,  then  and  there  feloniously  and  burglariously  to  steal, 
take  and  carry  away,"  etc.,  and  also  that  defendant  committed 
larceny.     The  question  presented  is,  was  the  defendant  riqrht- 
fully  convicted  of  burglary  in  the  third  degree?  It  is  claimed  by 
counsel  for  the  state  that  under  §  121  of  the  criminal  code,  pro- 
viding that  '^  Upon  an  indictment  for  an  offense  consisting  of 
different  degrees,  the  jury  may  find  the  defendant  not  guilty  of 
the  degree  charged  in  the  indictment  and  guilty  of  any  degree 
inferior  thereto,  or  of  any  attempt  to  commit  the  offense,"  the 
defendant  may  be  charged  with  the  commission  of  certain  acts 
constituting  burglary  in  the  second  degree  as  defined  in  §  68  of 
the  act  of  crimes  and  punishments,  and  be  thereon  found  guilty 
of  the  commission  of  certain  acts  constituting  burglary  in  the 
third  degree  as  defined  by  §  69  of  the  sftme  act    If  the  claim  of 
the  counsel  for  the  state  is  good  in  this  case,  then  it  necessarily 
follows  that  under  an  information  charging  the  breaking  into 
a  dwelling-house  under  said  §  63  the  defendant  could  be  con- 
victed of  breaking  and  entering  a  booth  or  tent  or  boat,  under 
§  69.     Such  is  not  the  proper  construction  of  §  121  of  the  crim- 
inal code.     The  defendant  in  a  criminal  case  has  the  right  ^^  to 
demand  the  nature  and  cause  of  the  accusation  against  him;" 
(§  10  of  the  Bill  of  Rights,  Const,  of  Kansas.)    He  cannot  be 
charged  in  the  information  with  one  offense,  and  be  convicted 
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of  another  and  different  offense.  Sec.  104  of  the  criminal  code 
provides,  that  "the  indictment  or  information  must  be  direct 
and  certain  as  it  regards  the  party  and  the  offense  charged." 
Whenever  the  information  charges  an  offense  in  one  degree, 
and  the  facts  therein  stated  necessarily  include  any  degree 
inferior  thereto,  the  jury  may  find  the  defendant  not  guilty 
of  the  degree  charged,  and  guilty  of  a  degree  therein  included. 
For  instance,  to  convict  a  person  of  the  crime  of  burglary  in 
the  first  degree  under  §  61  of  the  crimes  act,  it  is  necessary  to 
establish  that  some  human  being  was  in  the  dwelling-house  at 
the  commission  of  the  crime;  but  if  a  person  commits  like 
acts,  and  no  human  being  is  in  the  dwelling-house  at  the  time 
of  the  wrongful  breaking  and  entering,  then  the  offense  is 
burglary  in  the  second  degree  under  §68.  Upon  a  charge  oi 
burglary  in  the  first  degree,  if  the  evidence  should  fail  to  es- 
tablish the  existence  of  some  human  being  in  the  dwelling,  the 
defendant  could  be  convicted  under  §  63  of  burglary  in  the  sec- 
ond degree,  because  the  facts  constituting  the  offense  charged 
include  all  the  facts  necessary  to  convict  under  said  §  63.  In 
such  a  case,  the  party  would  not  be  misled  or  surprised  by  the 
failure  of  the  prosecutor  to  prove  all  the  facts  alleged.  It' 
sufficient  facts  were  proven  on  the  trial  to  constitute  the  crime 
of  burglary  in  the  second  degree,  under  §  68,  then  rightfully 
the  jury  might  find  the  defendant  not  guilty  of  the  offense  of 
burglary  in  the  first  degree,  and  guilty  of  burglary  in  the  sec- 
ond degree.  The  inquiry  comes  under  this  construction  of  §  121 
of  the  criminal  code,  whether  the  charge  of  burglary  in  the 
second  degree,  and  in  the  night-time  of  said  day,  under  §  68, 
includes  the  facts  constituting  burglary  committed  in  the  day- 
time, in  the  third  degree,  under  §69.  We  think  not.  The  in- 
formation expressly  states  that  whatever  the  defendant  did  was 
done  in  the  night-time.  Time,  under  §  68,  is  an  indispensable 
ingredient  in  the  offense.  It  is  a  material  and  important  portion 
of  the  charge.  To  convict  the  defendant  of  burglary  in  the 
third  degree,  on  such  an  information,  authorizes  the  introduc- 
tion of  evidence  to  prove  different  facts  than  those  stated.  If 
such  practice  was  permitted,  then  a  defendant  would  not  b^ 
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informed  of  the  "nature  and  cause  of  the  accusation  against 
him^"  when  tried  upon  an  information.  It  is  only  where  the 
lesser  offense  is  included  in  the  greater,  that  a  verdict  can 
be  for  the  lesser  under  an  indictment  or  information  for  the 
greater.  Burglary  in  the  night-time,  as  charged  under  said 
§  68,  does  not  include  burglary  in  the  day-time  as.  defined  by 
§  69  of  said  crimes  act  One  may  be  guilty  of  the  latter,  and 
not  of  the  former;  and  of  the  former,  and  not  of  the  latter. 
The  State  v.  Alexander^  56  Mo.  181;  Williams  v.  The  State  of 
Georgia^  46  Ga.  212.  In  convicting  the  defendant  of  burglarj 
in  the  third  degree,  upon  the  facta  charged  in  the  information, 
the  court  below  committed  the  error  of  assuming  that  burglary 
in  the  day-time,  under  §69,  is  included  in  burglary  in  the 
night-time  under  §  68.  The  judgment  of  the  court  was  there- 
fore erroneous. 

The  counsel  for  the  state  suggests,  that  if  the  conviction  in 
this  case  is  set  aside,  i^  it  is  often  impossible  to  prove  the  exact 
time  at  which  the  breaking  and  entering  is  committed,  offehd- 
ei3  of  this  class  of  offenses  will  frequently  go  unpunished. 
We  answer  that  we  are  not  called  upon  to  say  what  the  law- 
should  be,  but  to  interpret  what  it  is.  But  under  our  statute 
the  fears  of  the  counsel  for  the  state  are  groundless,  as  §  64 
specially  provides  for  the  punishment  of  the  crime  of  burglary, 
whether  committed  in  the  day  or  night-time.  Under  §  64,  time 
is  immaterial,  and  evidence  could  be  offered  under  an  informa- 
tion  properly  drawn,  of  the  commission  of  the  acts  of  burglary 
in  the  second  degree  either  by  day  or  night. 

The  judgment  of  the  court  below  must  be  reversed. 

All  the  JusticeB  concurring. 
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Cttfot  Barlingaxne  ▼.  National  Bank> 

Crrr  07  BuRLiKaAMB  ▼.  Kaksas  Yallr  Kational  Bakk. 

FtiADiHaa»  TnoBO  O9T.OF,  Tmm;  Err^  Wmind.  Where  a  fepLj  bae  stood 
onehallanged  for  nearly  three  years,  and  where  daring  that  time  the 
parties  have  onoe  consented  to  judgment  in  fJAVOr  of  the  plaintiff,  bnt 
throngh  some  oversfght  the  same  was  not  entered  upon  the  jonmals  of  the 
oonrt,  there  la  no  error  in  overruling  a  motion  to  strike  the  repty  fi*om 
the  files  becaose  filed  one  day  after  the  time.  lO»g<H>d  sl  Ecwaiyf  MgC., 
182;  mZMii  «.  FuOer,  0-177;  Grant  v.  Pendery,  16-236;  Bent  v,  PhUbrick, 
1&-190;  Holdem  «.  Clark,  16-346;  NeUM  «.  Farttr,  10-181;  Noontr  v.  Short, 
)0-624.] 

Srrcr  from  Osage  Distrki  QnarL 
Thb  only  question  here,  ia  one  of  practice,  respecting  the 
filing  of  pleadings.    Judgment  was  given  for  the  Bank^  at  the 
December  Term  1874,  and  the  Gty  of  BurUngame  brings  the 
case  here. 

Jious  RogerSj  for  plaintiff  in  error. 
Peek  ^  Ib/an^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  But  a  single  question  ia  presented  by  counsel 
for  plaintiff  in  error,  and  that,  it  seems  to  us,  is  clearly  oov^ered 
by  decisions  already  made  in  this  court  March  21st  1872,  was 
the  time  for  filing  a  reply.  lit  was  filed  the  next  day.  Judg- 
ment was  not  entered  until  December  1874.  When  called  for 
trial  at  that  time  the  defendant  moved  to 'strike  the  reply  from 
the  files,  because  filed  out  of  time.  The  court  overruled  the 
motion,  and  this  is  the  error  complained  of.  It  also  appears 
that  the  case  was  continued  by  consent,  at  the  fall  term  of  1872. 
At  the  fidl  term  of  1873,  judgment  was  by  agreement  of  the 
Kspective  attorneys  rendered  in  favor  of  the  plaintiff,  as  ap- 
pears firom  the  minutes  of  the  judge  upon  the  trial  docket, 
though  no  entry  thereof  appears  on  the  journal  of  the  court. 
Was  the  plaintiff  in.  error  prejudiced  by  the  ruling  of  the 
court?  Clearly  not  The  reply  had  stood  unchallenged  for . 
nearly  three  years.  The  parties  had  once  consented  to  judg- 
ment.   If  no  reply  had  been  filed,  it  would  scarcely  seem  aa 
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abufie  of  the  courfs  discretioDy  if  it  had  permitted  one  to  be 
filed.  A  fortiori^  there  was  no  abuse  in  permitting  one  already 
filed  to  remain.  See  upon  the  power  of  the  court  in  respect  to 
filing  of  pleadings,  Douglas  o.  Rinehart,  5  Eas*  392;  Davis 
y.  WUsm^  11  Kas,  74;  Taylor  v.  Eosick,  18  Kas.  518;  Clark  o. 
J^encer^  14  Eas.  898;  Hobson  v.  Ogdm^  16  Eaa.  888. 
The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Edward  Nason  v.  W.  K.  Bun. 

FoBdBLs  Emtbt  and  Bbtainkb;  Nclux,  Brfcre  Oommm^ng  AdUm,  A  party 
desiring  to  commence  an  action  of  forcible  entry  and  detainer  shonld, 
at  least  three  days  before  commencing  his  action,  notify  the  adverse 
party,  by  a  notice  in  writing,  to  leave  the  premises  in  diapnte;  and  if 
he  does  not  give  such  notice  be  cannot  maintain  the  action.  And  this 
notice  should  shoW  clearly  who  claims  to  be  entitled  to  the  possession 
of  the  premises,  and  who  makes  the  demand  therefor;  and  then  no  one 
bnt  the  person  who  thus  claims  the  premises  and  makes  the  demand 
can  maintain  the  action  under  such  notice.    [Omavxxy  «.  Q(it$^  22-216.] 


Error  from  Marshall  District  OourL 

A  sUFFiOENT  statement  of  the  facts  and  proceedings  is  given 
m  the  opinion.  Judgment  for  Best  was  given  at  the  August 
Term  1875,  and  Nason  brings  the  case  here. 

J5.  P.  WaggeneTy  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  This  was  an  action  of  forcible  entry  and  de- 
tainer. The  action  was  commenced  before  a  justice  of  the 
peace,  where  judgment  was  rendered  in  favor  of  the  plaintiff. 
The  case  was  then  taken  to  the  district  court  on  petition  in 
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error,  where  the  jadgment  of  the  justice  was  revereed,  the 
case  again  tried,  and  judgment  rendered  in  favor  of  the  de- 
fendant The  plaintiff  now  brings  the  case  to  this  court  on 
petition  in  error, 

"We  cannot  tell  from  the  record  brought  to  this  court 
whether  the  district  court  committed  any  material  error  or  not. 
Certainly  no  material  error  is  clearly  and  affirmatively  shown : 
and  therefore  the  judgment  of  the  court  must  be  affirmed.  "We 
would  say,  however,  that  it  is  necessary  that  a  party  desiring 
to  commence  an  action  of  forcible  entry  and  detainer  should, 
at  least  three  days  before  commencing  his  action,  notify  the 
adverse  party  by  a  notice  in  writing  to  leave  the  premises  in 
dispute;  (Gen.  Stat.  810,  §  161;)  and  if  he  does  not  give  Bucli 
notice  he  cannot  maintain  the  action.  Kennedy  v*  Hitchcock^  4 
Porter,  (Ala.)  230;  Pricket  v.  Ritter^  16  111.  96;  Dutim  v.  Oolby, 
85  Me.  605;  Meed  v.  Kirkpatriek^  8  N.  J.  Law,  808;  Forbes  i\ 
GlashoTiy  18  Johns.  168.  And  this  uotioe  should  show  clearly 
who  claims  to  be  entitled  to  the  possession  of  the  premises, 
and  who  makes  the  demand  therefor;  and  then  no  one  but  the 
person  who  thus  claims  the  premises  and  makes  the  demand 
can  maintain  the  action  under  such  notice.  Therefore,  a 
notice,  not  showing  in  the  body  of  the  same  who  claims  the 
premises,  but  being  '^  served  by  iNoah  If ason,  in  the  name  of 
Edward  Nason  as  the  agent  of  Noah  Nason,"  ia  not  a  sufficient 
notice  for  Edward  Nason  to  found  an  action  of  forcible  entry 
and  detainer  upon.  But  even  if  such  notice  were  sufficient, 
the  judgment  of  the  court  below  in  this  case  would  probably 
still  have  to  be  sustained  upon  other  grounds,  and  for  other 
reasons. 

The  judgment  of  the  court  below  is  affirmed. 

BaswBB,  J.,  concurring. 

HoEXOir,  0.  J.,  not  sitting  in  the  case. 
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Wm/  H.  Bond  v.  Wilhblminb  Wkbkr. 

Amercembnt;  Rule  Imperatm.  8ea  472  of  the  code,  which  pxovides  for  tbm 
amercement  of  sheriffs,  is  imperative  in  its  terms,  and  grants  no  discre- 
tion to  the  coart.  Being  summary  and  penal  in  its  nature,  a  party  who 
asks  relief  under  it  mast  bring  his  case  dearly  and  stridhf  within  its 
terms.  When  he  has  done  so,  it  is  the  dnty  of  the  court  to  amerce  the 
sheriff,  whetber  his  omission  result  ft-om  willful  wrong,  or  mere  neglect 
and  whether  euch  omission  has  resulted  in  actual  ix^ozy  or  not^  [Arn^ 
strong  v.  Qrant,  7-285.] 

£hrcr  Jram  Leavenworth  District  CkmrL 

Bond,  as  sheriff,  at  the  September  Term  1876  of  the  district 
court,  was  amerced  in  the  amount  of  an  execution  held  by 
him,  for  failure  to  return  said  writ  on  or  before  the  return-day 
thereof.  From  such  order  and  judgment  of  amercement  he 
appeals,  and  brings  the  question  here  for  review.  All  the 
facts  and  proceedings  are  stated  in  the  opinion. 

X  W.  Englishj  for  plaintiff  in  error. 
Clough  ^  Wheats  for  defendant  in  error. 

The  opinion  of  the  oonrt  was  delivered  by 

Brewer,  J. :  On  the  20th  of  May  1875,  defendant  in  error, 
in  the  district  court  of  Leavenwortfi  county,  recovered  judg- 
ment against  the  "Westchester  Fire  Insurance  Company,  for 
the  sum  of  $150,  and  her  costs  in  that  behalf  expended.  On 
the  8d  of  July  1876,  a  writ  of  execution  of  that  date  was  is- 
sued  on  said  judgment,  directed  to  the  sheriff  of  said  county, 
to  execute  against  the  property  of  said  company,  returnable  in 
sixty  days  from  that  date,  which  execution  was  by  William  H. 
Bond,  sheriff  of  said  county,  received  on  the  £th  of.  said  July. 
Bond  never  returned  that  he  had  levied  or  made  the  amount 
of  the  debt,  damages  and  costs,  or  any  part  thereof;  nor  did 
he  return  the  execution  to  that  court  on  or  before  the  return- 
day  thereof,  but  on  the  contrary  made  a  return  to  the  effect 
that  an  appeal-bond  had  been  filed,  when  nothing  of  that  kind 
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had  been  done,  and  returned  said  execution  on  the  4th  of 
September  1875,  being  more  than  sixty  days  after  the  date 
thereof — that  is,  said  return  was  made  on  the  third  day  after 
the  return-day  of  said  execution.  Mrs.  Weber  thereupon  gave 
the  notice  and  made  the  motion  to  amerce  said  Bond,  required 
SDd  provided  for  by  §  472  of  the  code.  The  sheriff,  on  the 
hearing  of  said  motion  offered  his  affidavit,  alleging  that  he 
made  the  return  in  respect  to  the  filing  of  an  appeal-bond 
through  mistake,  from  information  received  from  the  attorney 
of  the  defendant;  that  as  a  matter  of  fact  the  defendant  had 
no  property  within  the  county,  and  asking  leave  to  amend  the 
return  to  show  these  fiicts,  and  also  alleging  that  the  failure  to 
make  return  within  sixty  days  was  owing  to  his  mistaking  the 
date  of  his  receipt  of  the  execution,  and  that  he  had  no  inten- 
tion of  withholding  the  same.  The  court  sustained  the  motion 
to  amerce,  and  the  sheriff  now  alleges  error.  His  counsel  says 
in  his  brief:  **This  case  involves  merely  a  consideration  of  the 
statute  of  Kansas  for  the  amercement  of  the  sheriff — whether 
'  it  is  imperative,  or  discretionary  with  the  court"  Accepting 
that  as  a  fair  statement  of  the  case,  we  must  answer  that  the 
statute  is  imperative,  and  not  granting  a  discretion.  The 
statute  reads — 

"Sec.  469.  The  sheriff  *  ♦  *  to  whom  any  writ  of  execu- 
tion shall  be  directed,  shall  return  such  writ  *  *  *  within  sixty 
days  from  the  date  thereof."  (Gen.  Stat.  720.) 

Sec.  472,  on  the  next  page,  reads — 

"If  any  sheriff  ♦  •  *  Bnall  neglect  to  retam  any  writ  of 
execution  to  the  proper  court  on  or  before  the  return-day 
thereof,  *  *  *  such  sheriff  *  *  *  shall^  on  motion  in  court, 
and  two  days'  notice  in  writing,  be  amerced  in  the  amount  of 
said  debt,"  etc 

If  we  give  to  this  language  its  ordinary  meaning,  there  can 
be  but  one  conclusion.  It  is  not  that  he  majf  be  amerced, 
bat  that  he  shaU  be.  The  duty  of  returning  the  execution 
within  sixty  days^  is  expressly  cast  upon  him;  and  a  failure 
to  perform  that  duty  as  expressly  .subjects  him  to  amerce- 
menL  The  terms  of  the  statute  imply  no  discretion.  The 
command  is  positive  and  peremptory.     The  amercement  is 
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uot  ia  compensation,  and  to  be  measured  by  the  extent  of  the 
injury,  but  a  penalty  for  neglect  of  duty,  and  of  definite  and 
fixed  amount.  Such  were  the  views  held  in  Ohio  from  which 
state  we  took  this  statute.  In  Duncan  v.  Drakely^  10  Ohio,  46, 
the  court  says:  ''In  proceedings  under  the  statute  authoriz- 
ing the  amercement  of  an  officer,  great  strictness  is  required, 
and  he  who  would  avail  himself  of  the  remedy  therein  pro- 
vided must  bring  himself  both  within  the  letter  and  spirit  of 
the  law.  It  is  right  that  it  should  be  so,  because  the  remedy 
is  summary,  and  in  its  consequences  highly  penal.  There  is 
no  trial  by  jury,  and  but  little,  if  any,  discretion  left  to  the 
court."  And  again,  after  enumerating  the  cases  in  which  an 
amercement  may  be  had,  it  adds:  ''While  in  an  action  at 
common  law,  a  plaintiff  in  any  of  these  cases  would  re- 
cover only  the  damages  actually  sustained,  by  seeking  his 
remedy  under  this  statute  he  is  sure  to  recover,  if  he  recover 
at  all,  the  full  amount  of  the  debt,  with  the  additional  pen- 
alty. The  object  of  the  law  is  undoubtedly,  to  induce  fidelity 
on  the  part  of  a  sheriff,  but  if  carried  into  execution,  it  some- 
times operates  very  severely.*'  So  also,  in  Moore  v,  McClief^ 
16  Ohio  St.  50,  the  court  uses  this  language:  "The  plaintiff's 
right  to  demand  a  judgment  of  amercement,  in  this  case,  can 
rest  on  no  equitable  ground,  for  the  neglect  of  official  duty 
of  which  she  complains  has  done  her  no  injury.  The  exe- 
cution-debtor was  wholly  insolvent  when  judgment  was  re- 
covered against  him,  and  has  continued  to  be  so  ever  since. 
Her  rights  then  are  purely  statutory.  And  if  she  makes  a 
clear  case  for  amercement  under  the  statute,  it  is  no  defense 
against  her  claim  that  she  had  not  been  damnified.  The 
statute  under  which  she  proceeds  is  of  a  penal  character;  it 
affords  a  summary  remedy,  without  trial  by  jury,  for  official 
delinquency;  and,  without  regard  to  the  amount  of  damages 
resulting  in  fact  from  such  delinquency,  it  leaves  no  discre- 
tion to  the  court  as  to  the  amount  of  the  judgment  to  be 
rendered  against  the  delinquent  officer.'*  That  the  sheriff  by 
his  conduct  in  this  case  brought  himself  clearly  within  the 
terms  of  the  statute,  is  unquestioned.    His  counsel  suggest 
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nothing  to  tha  contrary,  and  we  see  nothing.  True,  no  in- 
tentional wrong  is  shown;  but  it  is  neglect^  which  the  statute 
reaches  and  punishes,  and  though  it  seems  harsh  and  rigorous 
to  impose  the  penalty,  yet  there  is  the  statute.  lia  lex  scripta 
€$L  Its  language  is  plain.  Its  meaning  had  been  declared 
by  the  courts  long  before  Kansas  was  a  state.  It  grants  no 
discredon.  And  it  is  as  binding  upon  us  as  is  any  other  com- 
mand of  the  legislature. 

The  judgment  must  be  affirmed. 

All  the  Justices  concurring. 


0.  A«  RSTTMAN  v.    C.  W.  RiCHARDSOH. 

Qunnoiia  Srtlsd— ^ot  to  be  Reopened,  or  Diseuesed,  Where  every  legal 
qaestion  involyed  in  a  case  has  already  been  passed  upon  by  the  su- 
preme court  in  other  cases,  and  when  the  court  below  has  committed  no 
error  for  which  the  judgment  of  such  court  can  be  reversed,  such  judg- 
ment will  be  affirmed  without  any  discussion  of  any  of  the  questions 
involved  in  such  case.    ILucat  v.  jSiurr,  21-484.] 

Mrror  from  Wilson  District  Court. 

Action  by  Richardson  against  Betiman^  to  recover  the  con- 
tract-price of  a  "Marsh  Harvester,"  sold  bj  plaintiff  to  de- 
fendant The  plaintiff  had  judgment  at  the  February  Term 
1875,  and  defendant  brings  the  case  here. 

Charles  Sweeney ^  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valsntinb,  J. :  This  was  an  action  for  damages  for  breach 
of  a  contract  The  action  was  commenced  by  Richardson 
against  Bettman  in  a  justice's  court,  where  judgment  was 
rendered  for  the  plaintiff  for  $56.80,  and  costs.  Bettman 
then  appealed  to  the  district  court.  In  the  district  court  the 
case  was  tried  before  a  jury.    We  have  all  the  evidence  in- 
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troduced  on  the  trial;  but  none  of  the  instructions  given  or 
refused  have  been  brought  to  this  court.  The  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  $34.85,  for  which  amount, 
together  with  costs,  judgment  was  rendered.  The  defendant 
now  brings  the  case  to  this  court  on  petition  in  error.  There 
is  no  new  question  of  law  involved  in  this  case.  Every  legal 
question  involved  therein  has  already  been  passed  upon  and 
decided  by  this  court  in  other  cases.  And  the  decisions  in 
other  cases  have  been  published  in  the  supreme  court  reports, 
and  have  therefore  become  public.  We  are  also  satisfied  that 
the  court  below  committed  no  error  for  which  the  judgment 
of  such  court  can  be  reversed.  It  will  therefore  be  seen  that 
nothing  could  be  gained  by  a  discussion  of  any  of  the  legal 
questions  involved  in  this  case,  and  therefore  the  judgment 
of  the  court  below  will  be  affirmed  without  any  such  discus* 
sion. 
All  the  Justices  concurring. 


Thb  Stath  ow  Kansas  v.  M.  M.  Youno^ 

1.  LiGKNSs;  ImoziOATiNa  Liquobs;  OUie$  of  Third  Class;  Rq[>eal  pf  8ta^ 
vies.  Statutes  are  not  considered  to  be  repealed  by  implication 
the  repugnancy  between  the  provisions  of  the  new  and  the  former  i 
utes  is  plain  and  irreconcilable.  The  statute  authorizing  cities  of  th.e 
third  class  to  license  the  sale  of  intoxicating  liquors,  does  not  repeial  the 
provisions  of  the  dramshop  act  of  1868.  {Proviy  v.  8t09et,  11-286;  JBQi' 
oU  V.  Lochnane,  1-126.] 

2.  Statutes,  In  Pari  Materia.  Different  statutes  relating  to  the  same 
subject-matter  are  to  be  construed  together.  [Judd.v.  Driver^  1-464;  State 
V.  Waism,  2-32;  Pdntsv.  Jacobia,  12-54;  Bridge  Co.  v,  5. 12.,  12-413 ;  Ckmm'n 
V.  Marshall,  19-143;  Gardenhire  v.  Mitchell,  21-88;  Evans  v.  Adams,  21-124.] 

3.  Cities  of  Thibd  Glass;  License;  Dramshop  Act  Cities  of  thet^ird  claas 
have  the  power  to  license  persons  to  sell  intoxicating  liquors  within 
their  limits,  subject  to  a  compliance  with  the  provisions  of  the  dramshop 
act  of  1868.    [(%  «.  SeUz,  16-143 ;  SUOe  v.  SimTnons,  21-685.] 

4, POition  for  Ltcense;  Dramshop  Ad.    The  presentation  of  a  peti« 

tion  to  the  city  council  by  a  person  applying  for  a  dramshop  license, 
as  required  by  i  1  of  the  dramshop  act  of  1868,  is  an  essential  condition 
precedent  to  the  validity  of  a  license  to  sell  intoxicating  liquors  within 
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the  limits  of  a  dty  of  the  third  class.  A  license  granted  by  the  i 
rate  authorities  of  a  dty  of  the  third  elass  in  violation  of  the  provisioiis 
of  said  act,  is  no  protection  to  the  licensee,  and  is  noil  and  void.  [  ITsb* 
for49.W€idlem,  2^-601, 605.] 

Appeal  from  Chase  District  CovtU 
At  the  November  Term  1876  of  the  district  court,  M.  M, 
Toung^  L*.  C.  JSarringtonj  and  Jacob  JSornberger,  were  severally- 
tried  and  convicted  for  selling  intoxicatiDg  liquors  contrary  to 
the  provisions  of  the  Dramshop  Act,  (ch.  36,  Gen.  Stat  1868.) 
The  cases  were  tried  by  the  court  without  a  jury.  In  each  case 
the  defendant  admitted  the  selling  of  the  liquor,  but  proved 
tt  a  defense  that  the  selling  was  done  within  the  corporate 
limits  of  the  city  of  Cottonwood  Falls;  that  said  city  was  duly 
incorporated  as  a  city  of  the  third  class;  that  said  city  had  an 
ordinance  in  force  regulating  tippling-shops;*  that  the  defend- 
ant had  fully  complied  with  the  conditions  of  said  ordinance, 
and  had  received  a  license  from  the  the  city  council  to  keep  a 
tippling-shop  within  the  limits  of  said  city.  Motions  in  arrest 
of  judgment,  and  for  a  new  trial,  were  overruled.  Judgment 
was  rendered,  fining  each  defendant  $6,  and  costs.  Toung 
brings  the  case  here  by  appeaK  It  was  stipulated  that  the 
judgment  of  the  supreme  court  should  be  the  same  in  the 
other  cases  as  in  the  Young  case. 

Ruggles  ^  Sterry^  for  appellant 

&  N.  Woodj  county-attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoKTOH,  0«  J.:  The  defendant  was  convicted  of  selling 
liquors  in  Oottonwood  Falls,  Ohase  county,  contrary  to  the 
provisions  of  the  dramshop  act  of  1868.  The  selling  of  the 
liquors  was  admitted,  but  defendant  established  on  the  trial 
that  Cottonwood  Falls  was  an  incorporated  A\f  of  the  third 
class;  that  the  dty  had  an  ordinance  in  force  at  the  time  of 
the  commiseion  of  the  acts  alleged  in  the  information,  regu- 

r*Air  ordlnsiMM  "  reffulaUng  tippllng^hops/'  It  •  Biiigtt1»r  Omtuire  in  eltj  goTemment.  Sec.  6* 
•Tth*  thli^Hdafli  fll(y-ah«rter  aci gives  power  to  theoouncil  '*%o  restraint  prghibit  and  svppieM," 
bot  Boi  to  "ngaltlUi"  nor  to  Uemie  *'lipp1iDff-«bop«.*  '  )7or  do«k  any  statute  anthbriae  tlia 
Boodng  of  "tlpplini^-ahopt,'*  hj  that  name.— Rbpobtkb.] 
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latiiig  tippling-shops;  that  defendant  had  received  a  license 
from  the  city  authorities  to  keep  a  tippling  shop  within  the 
city  during  the  period  of  time  within  which  it  was  admitted  the 
defendant  sold  liquors,  and  that  defendant  complied  with  the 
conditions  of  the  ordinance  of  the  city  relating  to  the  sale  of 
liquors.  The  ordinance  makes  no  provision  that  the  applicant 
for  a  license  shall  comply  with  the  conditions  of  the  dramshop 
act;  neither  did  the  defendant  ever  present  to  the  city  council 
the  petition  prescribed  in  §1  of  said  act,  or  give  the  bond  re- 
quired by  §5  of  the  act. 

The  defendant  appeals  to  this  court  to  set  aside  the  judg- 
ment of  the  court  below;  and  counsel  for  the  appellant  claim 
"  that  by  the  passage  of  the  ordinance  as  shown  by  the  record, 
the  city  of  Cottonwood  Fails  must  be  deemed  to  have  acted 
under  the  power  granted  by  §  50  of  the  third-class  city-charter 
act,  chapter  60,  laws  1871,  page  181;  that  this  section  gave  it 
ample  authority  to  pass  the  ordinance;  that  the  defendant  was 
protected  by  complying  with  its  conditions,  and  therefore  the 
judgment  should  be  reversed."    This  court  decided  in  the  case 
of  the  City  of  Salina  v.  Seilz,  16  Ess.  143,  that  cities  of  the  third 
class  have  the  right  to  pass  ordinances  for  the  issuance  of 
licenses  upon  certain  terms  and  conditions  to  persons  to  sell 
intoxicating  liquors;  and  hence,  the  first  question  presented, 
is,  whether  such  power  must  be  exercised  in  harmony  with  the 
provisions  of  the  dramshop  act,  or  whether  cities  of  the-  third 
class  may  by  ordinance,  or  otherwise,  dispense  with  the  condi- 
tions therein  contained?    In  the  case  of  Alexander  v.  O^JDonneUj 
12  Eas.  608,  it  is  held,  under  ch.  100,  laws  1872,  p.  206,  §47, 
providing  "the  city  council  shall  have  exclusive  authority  to 
levy  and  collect  a  license  tax  on  saloons,  liquor-sellers/'  etc, 
that  ^^  the  dramshop  act  is  operative  within  the  territorial  limits 
of  cities  of  the  second  class.    The  charter  does  not  in  terms 
limit  the  opei:ation  of  the  dramshop  act    Exclusive  authority 
over  the  liquor  question  is  not  granted,  but  only  exclusive  an* 
thority  to  levy  and  collect  licenses.     The  general  law,  in  terms 
reaching  to  cities,  prohibits  a  sale  without  license."   No  greater 
power  is  granted  to  cities  of  the  third  class  by  §60,  ch.  60,  laws 
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of  1871,  and  §48  of  the  same  chapter,  as  amended  by  §2  of 
ch.  102,  laws  of  1872,  as  to  the  authority  to  levy  and  collect  a 
license-tax  on  saloons,  liqaor^sellers,  etc.,  than  was  bestowed 
on  cities  of  the  second  class  by  ch.  100,  laws  of  1872,  p.  206, 
§47.  Nor  can  it  be  said  that  the  provisions  of  the  dramshop 
act  have  been  repealed  by  the  laws  of  1871  or  1872  authoriz- 
ing the  incorporation  of  cities  of  the  third  class.  The  repeal 
of  laws  by  implication  is  not  £ftvored  by  courts,  and  there  is  no 
repugnancy  between  the  provisions  of  the  dramshop  act  and 
the  acts  permitting  cities  of  the  third  class  to  be  incorporated. 
It  is  urged  by  appellant's  counsel,  however,  ''that  cities  of  the 
third  class  may  act  under  either  power  granted  by  §  50,  laws 
1871,  page  131,  or  by  §48,  laws  1871,  page  130,  as  amended  by 
§2,  laws  1872,  page  234,  or  by  the  sections  of  ch.  36,  laws 
1868,  page  399;  and  that  having  acted  under  one,  they  avoid 
&e  necessity  of  acting  under  either  of  the  others.''  We  think 
this  argument  fallacious.  It  is  well  settled,  that  different  stat- 
utes relating  to  the  same  subject  are  to  be  construed  together. 
If  it  be  conceded  that  the  dramshop  act  is  in  force  within  the 
limits  of  incorporated  cities  of  the  third  class,  then  it  follows, 
its  provisions  cannot  be  disregarded.  The  various  sections  of 
the  laws  of  1871  and  1872,  giving  authority  to  cities  of  the 
third  class  to  ^^evy  and  collect  a  license-tax  on  saloons,  liquor- 
sellers,"  etc,  must  be  construed  in  harmony  with  the  provisions 
of  the  dramshop  act,  and  persons  wishing  to  engage  in  the  sale 
of  intoxicating  liquors  within  the  corporate  limits  of  this  class 
of  cities  must  fully  comply  with  its  provisions.  The  city  of 
Cottonwood  Falls  cannot  act  under  one  of  the  powers  granted, 
and  disregard  the  others.  There  is  no  conflict  between  the 
statutes  referred  to,  and  manifestiy  they  stand  together.  In- 
deed, this  is  made  certain  by  the  proviso  to  §  1  of  the  dramshop 
act  of  1868,  to  the  effect  **that  the  corporate  authorities  of 
cities  of  the  first  and  second  class,  may  by  ordinance,  dispense 
with  the  petition  mentioned  in  this  section." 

The  final  question  to  be  considered  is,  whether  the  defendant 
having  obtained  a  license  from  the  corporate  authorities  oi 

27— /7  JToi. 
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Oottonwood  Falls,  without  complying  with  the  conditions  of 
the  dramshop  act,  is  protected  thereby  from  punishment  for 
the.  offense  diarged  in  the  information?  The  views  already 
expressed  lead  to  the  conclusion  that  be  is  not.  In  the  case  of 
Hartford  Fire  Ins.  Co.  v.  The  StaU,  9  Kas.  210,  this  court  held 
that  a  certificate  of  authority  by  the  auditor  of  state  to  a  for> 
eign  insurance  company  to  do  business  in  the  state  without 
the  previous  payment  of  fifty  dollars  required  by  the  law,  was 
a  nullity.  The  late  chief  justice  in  the  opinion  states,  ^^when 
the  certificate  of  authority  was  issued,  one  of  the  vital  condi- 
tions upon  which  it  could  be  granted  had  not  been  complied 
with  oa  the  part  of  the  plaintiff  in  error.  It  was  a  condition 
that  neither  the  auditor  aor  any  other  officer  could  waive  or 
dispense  with.  Because  of  the  nonpayment  of  this  money,  the 
certificate  itself  was  void,  aad  presented  no  defense  to  the  ac- 
tion." We  are  therefore  clearly  of  the  opinion,  upon  authority 
and  reason,  that  the  presentation  of  a  petition,  as  required  by 
§  1  of  the  dramshop  act  of  1868,  is  an  essential  condition  prece- 
dent to  the  validity  of  a  license  to  sell  intoxicating  liquors,  and 
that  the  license  introduced  in  evidence  gave  no  protection  to 
Young.  Palmer  v.  Doneyy  2  Johns.  Cases,  846;  JSa^uaer  v.  The 
Sto/6, 18  Ind.  106;  Tovmsendv.  The  Staie,2B\sickf.Ul;  SiaUv. 
Moore,  1  Jones,  (N.  0.)  275;  Souse  v.  iSfcife,41  Miss.  787;  Ths 
StcUe  V.  Fishery  83  Wis.  164;  The  StaUj  ex  reL,  v.  Ludingtan,  88 
Wis.  107. 

Counsel  for  appellant  dwell  with  considerable  stress  upon 
the  decision  in  the  case  of  the  City  of  Emporia  v.  Vobner,  12 
£as.  622,  and  claim,  as  the  ordinance  of  Cottonwood  Falls  is 
a  duplicate  of  the  ordinance  in  force  in  Emporia  upon  which 
Volmer  was  convicted,  a  similar  ruling  in  the  action  under 
review  would  protect  the  defendant,  who  had  complied  with 
the  ordinance  of  the  city  in  which  the  offense  was  committed. 
The  conclusion  is  not  tenable.  Cottonwood  Falls  is  a  eity 
of  the  third  class;  Emporia  is  a  city  of  the  second  class;  and 
the  dramshop  act  expressly  provides  that  a  city  of  the  second 
class  may  by  ordinance  dispense  with  the  petition  mentioned 
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in  the  first  section  of  the  aet    Like  aathority  is  not  granted 
to  cities  of  the  third  class. 

The  judgment  is  affirmed. 

All  the  Justices  coacarring. 


Jani  Phillips  v.  John  Qboboi. 

1.  Fe&udb;  TBtTsn;  TUU  to  Lands  Acquired  Through  Fraud,  Hdd  m  Tnutfor 
EquUaJUe  Owner.  Where  G.  seta  ap  a  claim  to  certain  lands  under  article 
17  of  the  treaty  of  July  19th  1866,  between  the  United  States  and  the 
Cherokee  Indians,  which  he  alleges  have  been  awarded  and  patented  to 
P.  ander  artide  19  of  said  treaty  npon  &1se  testimony,  and  through 
bribery  and  cormption  of  the  officials  of  the  United  States,  the  former 
may  come  into  the  courts  of  the  state  and  litigate  the  claim,  and,  upon 
the  proper  showing,  a  patent  obtained  thus  fraudulently  by  P.  will  in- 
ure to  G.,  if  G.  be  entitled  to  recover  the  lands  patented. 

1  Plbabino;  PeliHcn  to  Dedam  a  TruH;  Necessary  Averments.  Where  G. 
iUes  his  petition,  alleging  he  was  an  occupant  of  certain  lands  ceded  in 
tnist  to  the  United  States  by  the  treaty  with  the  Chevokee  Indians  of 
19th  July  1S66,  and  sets  forth  the  facts  showing  he  was  entitled  to 
buy  the  same  at  its  appraised  value  under  article  17  of  the  treaty,  and 
would  have  obtained  a  patent  therefor,  except  for  the  false  testimony  of 
Pi,  and  the  corruption  and  bribery  of  the  commissioners  of  ^pndsal 
appointed  under  the  provisions  of  the  treaty,  as  well  as  the  arbitrary 
action  of  the  Secretary  of  the  Interior,  whereby  the  lands  were  awarded 
and  patented  to  P.  under  article  19  of  the  treaty,  hM^  the  petition  is 
fiitally  defective  if  it  fails  to  show  that  G.  paid  or  offered  to  pay  the 
United  States  for  the  lands,  and  fails  to  state  what  proceedings  were 
taken  by  G.  to  contest  the  right  of  P.  to  the  lands  in  controversy  prior 
to  the  issuance  of  the  patent 

Ihror  from  Cherokee  District  CowrU 

Ih  April  ;1871»  Qeorge  commenced  his  action  against  Phillips, 
to  ascertain  and  declare  a  trust,  and  to  compel  PhiUipSy  as 
trustee,  to  convey  certain  lands  to  the  plaintiff.  The  pleadings 
are  snffictently  stated  in  the  opinion,  mfra.    Trial  at  the  June 
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Term  1872  of  the  district  court    FindiDgs  and  decree  in  favor 
of  the  plaintiff,  as  follows : 

^^The  defendant  electing  to  stand  by  her  demurrer,  this 
cause  again  came  on  for  hearing  on  the  petition  of  the  plaintiff, 
on  consideration  of  which  the  court  finds,  as  matters  of  fact, 
all  the  material  allegations  of  the  said  petition  to  be  true;  and 
as  a  conclusion  of  law,  that  the  defendant  holds  in  trust  for 
the  plaintiff  the  land  described  in  the  plaintiff's  petition, 
namely,  the  W.J  of  N.E.J  and  S.E.J  of  iN.E. J  of  section  34, 
in  township  88  south,  of  range  25  east,  in  the  county  of  Chero- 
kee, state  of  Kansas,  and  that  the  plaintiff  is  entitled  to  have 
the  said  tracts  and  parcels  of  land  conveyed  to  him  by  the  de- 
fendant upon  plaintiff's  paying  to  the  defendant  the  sum  of 
$2.50  per  acre,  the  appraised  value  of  said  lands  as  alleged  in 
said  petition. 

^^It  is  therefore  considered,  ordered,  adjudged  and  decreed, 
that  upon  the  said  plaintiff  John  George,  within  six  calendar 
months  from  the  rising  of  this  court,  paying  to  the  defendant 
Jane  Phillips  the  sum  of  three  hundred  dollars,  that  aaid 
defendant  convey  the  said  tracts  and  parcels  of  land  by  good 
and  sufBicient  deed,  duly  acknowledged,  to  said  plaintiff;  and 
that  in  case  of  default  of  said  conveyance  being  made,  that 
this  judgment  and  decree  stand  and  operate  as  said  convey- 
ance as  fully  as  sach  deed  might  or  could.  And  it  is  further 
ordered  and  adjudged,  that  in  case  the  defendant  refuses  upon 
proper  and  legal  tender  of  said  three  hundred  dollars  by  the 
plaintiff  to  the  said  defendant  and  a  demand  for  such  deed 
of  conveyance,  that  then  the  said  plaintiff  may  pay  said  sum 
of  money  into  the  office  of  the  clerk  of  this  court,  to  be  by 
such  clerk  kept  subject  to  the  demand  or  order  of  the  defend- 
ant; and  that  upon  such  payment  by  the  plaintiff,  this  judg- 
ment and  decree  to  stand  and  operate,  at  law  and  in  equity,  as 
a  conveyance  of  said  tracts  ana  parcels  of  land  as  fully  as  if 
made  by  the  defendant.  It  is  further  ordered  that  the  plaintiff 
pay  the  costs  of  this  suit." 

This  decree  was  made  and  entered  on  the  19th  of  June  1872. 
The  petition  in  error  for  review  of  such  decree  was  filed  in 
this  court  by  defendant  Phillips^  as  plaintiff  in  error,  on  the 
9th  of  June  1875.  It  is  now  submitted  on  brief  of  plaintiff  in 
error,     (See  note,  post,  p.  424.) 

L.  T.  Stephenson,  and  Kelso  <f  Barnes,  for  plaintiff  in  error. 
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The  opinioQ  of  the  court  was  delivered  by 

HoBTOK,  C.  J. :  In  March  1868,  John  George  proved  that 
he  had  the  preference  of  purchase  to  the  lands  in  dispute  un- 
der article  17  of  the  treaty  of  19th  July  1866,  between  the 
IlDited  States  and  the  Cherokee  Indians,  at  its  appraised 
value,  and  a  certificate  was  executed  to  him,  by  the  commis- 
sioners of  appraisal  appointed  by  the  Secretary  of  the  Interior, 
of  their  reception  from  him  '^  of  his  declaration  of  intention  to 
porchase  the  lands,  and  that  he  had  filed  the  required  proof  in 
support  of  the  same/'  Thereafter,'  said  commissioners  made 
a  second  and  other  allowance  and  award  of  said  land  to  Jane 
Phillips,  under  article  19  of  the  treaty,  and  a  patent  was  issued 
to  her  for  the  lands  by  the  United  States.  George  alleges  in 
his  petition,  that  Phillips  was  not.  entitled  to  said  lands  under 
article  19,  or  under  any  other  provision  of  the  treaty;  that  she 
obtuned  the  award  through  partiality,  corruption  and  bribery 
of  the  commissioners,  and  upon  &lse  testimony;  that  the 
award  was  arbitrarily  approved  by  the  secretary,  and  that 
Phillips  held  the  lands  in  trust  for  George.  The  petition  asks 
that  Phillips  be  ordered  to  convey  the  land  in  question  to 
George,  or  in  case  of  refusal,  that  thc^  decree  should  stand  as  a 
conveyance,  etc.  The  petition  does  not  state  that  George  had 
ever  paid  for  the  land,  or  offered  to  pay  for  the  same;  and  it 
also  tealB  to  set  forth  the  proceedings  had  by  him  to  appeal 
from  the  award  and  allowance  of  the  lands  to  Phillips,  ex- 
cepting as  it  states  that  '^he  (George)  took  steps  at  Washington 
City  to  contest  before  the  proper  authorities  the  right  of  said 
Phillips  to  said  lands,  and  to  establish  his  own,  when  the  Sec- 
retary of  the  Interior  instructed  the  land  commissioner  to 
adopt  the  report  of  the  said  commissioners  as  conclusive,  and 
not  to  regard  or  listen  to  adverse  claimants."  A  demurrer 
was  filed  to  the  pefition,  as  to  the  jurisdiction  of  the  court  of 
the  subject-matter  of  the  action ,  and  that  sufficient  fitcts  were 
not  stated  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled,  and  judgment  entered  for  George,  as  prayed  for. 
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We  are  called  upon  by  Phillips  to  review  the  action  of  the 
court  below. 

In  Garland  v.  Wynriy  20  How.  6,  the  general  rule  is  well 
stated  to  be,  ''that  wliere  several  parties  set  up  conflicting 
claims  to  property,  with  which  a  special  tribunal  may  deal,  as 
between  one  party  and  the  government,  regardless  of  the 
rights  of  others,  the  latter  may  come  into  the  ordinary  courts 
of  justice,  and  litigate  the  conflicting  claims/'  It  seenas  also 
well  settled  that  persons  who  obtain  patents  by  a  suppression 
of  a  part  of  the  facts  in  a  case,  or  through  fraud,  corruption 
and  bribery  of  the  officials  of  the  United  States,  will  not  be 
permitted,  when  their  claims  are  questioned  in  courts  of 
equity,  to  derive  any  benefit  thereby,  and  such  patents  will 
inure  to  the  parties  entitled  to  recover  the  lands.  Gomegys  v. 
Vasse,  1  Peters,  212;  LyUe  v.  The  State  of  Arkansas,  9  How, 
328;  Cunningham  v.  Ashley,  14  How.  877;  Bernard  v.  Ashley , 
18  How.  44;  Garland  v.  Wynn,  20  How,  6;  Lytlev.  The  StaU 
of  Arkansas^  22  How.  202.  If  George  had  filed  a  sufficient 
petition  in  the  court  below,  he  would  have  been  entitled  to 
the  judgment  decreeing  him  the  land. 

We  pass  to  consider  the  question  presented,  whether  the 
petition  ''states  facts  sufficient  to  constitute  a  cause  of  ac- 
tion." Under  the  treaty,  no  person  can  obtain  title  to  any 
of  the  lands  ceded  to  the  United  States,  until  a  sum  of 
money  is  paid  therefor,  except  certain  Cherokee  Indians  are 
entitled  to  head-rights  under  article  19.  If  George  had 
complied  in  every  other  respect  with  the  provisions  of  article 
17,  except  paying  or  offering  to  pay  for  the  lands  named,  he 
would  not  have  been  entitled  to  receive  a  patent  The  aver- 
ments that  "he  is  willing  and  hereby  offers  to  pay  to  Phil* 
lips,  or  to  any  other  person  or  party  the  appraised  value,  or 
such  other  sum  or  sums  as  the  court  may  direct,  and  do  all 
other  things  in  the  premises  enjoined  by  equity  and  good 
conscience,"  show  no  payment  or  offer  of  payment  to  the 
United  States.  The  allegation  that  Phillips  has  paid  $2.50 
per  acre,  the  appraised  value  of  the  land,  does  not  help  the 
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matter,  because  if  the  land  waei .  patented  to  her  under  artide 
19,  the  payment  was  voluntary,  and  without  being  required 
by  the  treaty;  indeed,  unauthorized  by  law.  If  the  patent 
was  issued  to  Phillips  uiider  article  19,  the  officers  could  not 
legally  have  accepted  any  sum  of  money  from  her  therefor. 
Article  19  prescribes  that  ^^All  Cherokees,  being  heads  of 
bmiUes,  residing  at  the  date  of  the  ratification  of  this  treaty 
on  any  of  the  lands  herein  ceded,  "**  *  *  if  he  shall  elect  to 
remain  on  the  land  now  occupied  by  him,  shall  be  entitled  to 
receive  a  patent  from  the  United  States  in  fee  simple  for  three 
handred  and  twenty  acres  of  land,  to  include  his  improve- 
ments; and  thereupon  he  and  his  fiimily  shall  cease  to  be 
members  of  the  nation.'' .  Again,  before  relief  could  have 
been  granted  to  George  in  the  district  court,  he  must  cer- 
tainly have  shown  in  his  petition  that  his  remedy  before  the 
officers  provided  for  the  express  purpose  of  passing  upon 
snch  questions  had  been  exhausted,  and  that  he  had  not  been 
guilty  of  laches.  The  allegations  in  the  petition  as  to  the  pro- 
ceedings to  dispute  the  award  of  the  commissioners,  are  not 
merely  indefinite  and  uncertain,  but  teal  to  set  forth  what 
action  was  had.  It  is  true,  the  petition  states  that  Qeorge 
^Hook  steps  to  contest  the  right  of  Phillips  to  the  land  before 
the  proper  authorities.''  But  when,  and  how,  said  steps  were 
taken,  is  not  averred.  It  is  not  shown  whether  these  pro- 
ceedings were  had  before,  or  after,  the  issuance  of  the  patent; 
nor  does  the  petition  affirmatively  state  that  the  rules  and 
regulations  prescribed  by  the  Secretary  of  the  Interior,  under 
the  authority  of  the  treaty,  were  complied  with.  We  do  not 
mean  to  say  that  George  was  obliged  to  do  any  useless  or 
unnecessary  thing;  but  he  should  have  set  forth  the  acts  done 
by  him,  after  the  issuance  to  him  of  the  certificate  by  the  com- 
missioners, so  that  the  court  could  have  ascertained  upon  what 
papers  or  matters  presented  the  Secretary  arbitrarily  acted, 
and  when  such  authority  was  exercised.  The  only  power 
seemingly  granted  to  the  commissioners  of  appraisal  by  the 
treaty  is  the  right  to  appraise  the  property  mentioned  therein. 
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The  other  acts  performed  by  them  must  have  been  under  the 
regulations  of  the  Secretary  of  the  Interior.  They  did  not 
have  the  fall  authority  of  the  local  land  officers  of  the 
United  States.  We  therefore  conclude  the  petition  is  fiitally 
defective;  that  the  demurrer  thereto  should  have  been  sus- 
tained for  want  of  sufficient  facts  to  constitute  any  cause  of 
action y  and  that  the  court  below  erred  in  rendering  judgment 
in  the  case.* 

The  judgment  must  be  reversed. 

All  the  Justices  concurring. 

[*This  cue  wai  tnoai^t  to  this  ooart  June  9th  1870,  almost  three  yean  after  llnal  Judgment 
ia  the  oourt  beloir.  In  Haj  1876,  defendant  in  error  mored  to  diamlas  the  petition  In  error  finr 
(kllore  of  idalatiff  In  error  to  eomplj  with  Bale  11,  (18  Kaa.  7.)  Thla  motion  wbm  oTerroled. 
This  opinion  waa  filed  January  17th  1877.  And  thereupon  Menra.  McOmuu  <fr  McKeighfon, 
counsel  for  Gtorgc,  defendant  in  error,  filed  a  motion  Ibr  a  rehearing,  and  for  a  dfamitial  of 
the  petition  in  error,  alleging,  first,  that  neither  Qwrgt  nor  hla  ooonael  had  been  adTiaed  and 
did  not  knoir  that  hia  former  motion  to  dlamiss  had  been  oTermled ;  second,  that  after  the  de- 
cision and  Judgment  of  the  distriot  oouit,  and  on  the  20th  of  December  1872^  and  within  the 
time  limited  by  said  Judgment,  he  {Qwrg^)  paid  to  the  olerk  of  the  Cherokee  dlstrlet  ooort,  for 
the  use  and  benefit  of  Mrs.  PMUips,  8300,  as  required  by  the  district  court,  (statement  of 
case,  enXe,  p.  ^)  and  that  Mn.  PkOlllpi^  mbaequontly,  on  the  28th  of  August  1874,  (and  beftwe 
bringing  the  case  to  this  oourt,)  by  her  attomey-in-faot,  L.  T.  S.,  had  aooepted  said  money  ao 
paid,  thereby  accepting  the  judgment  and  decree  of  the  district  oourt  as  final  and  oondu- 
siTO.  These  fax^  were  duly  proren  by  aflldaTit,  and  on  propor  notice  being  gfrea  to  PhUi^ 
and  upon  the  payment  of  Uie  coats  in  this  oourt,  the  judgment  of  rerersal  waa  set  aside,  and  a 
rehearing  was  granted.  And  thereupon,  on  motion  of  Qwrget  and  In  aooordanoe  with  the  de« 
eUon  in  2ra6Mtt«.  Cbrby,  18  Kaa.  612,  and  llVMf«fbiiUe9Mfr,aBte^pw878,  the  peUtlon  in  error 
herein  was  dismissed.— Bkpobtbb.] 
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J.  0.  Waltbrb  V.  T.  W.  VanDbrvebr. 

Shdivcb;  Om^peUncy  of  Written  SbUemerU;  MeaningUn  unUl  EspUnned.  It 
18  not  necessarily  a  &tal  objection  to  the  admission  of  a  writing;  that, 
considered  by  itself^  and  withoat  explanation  from  extrinsic  matters,  it  is 
wholly  unintelligible.  If  such  extrinsic  matters  interpret  its  meaning, 
and  show  its  bearing  upon  the  controversy,  it  may  not  only  be  compe- 
tent and  relevant,  but  absolutely  decisive  of  the  case. 

Error  from  Frankthi  Dislrici  Court. 

Aonov  by  VanDerveer  to  recover  from  Walters  $110  alleged 
to  be  the  IwlaDce  due  for  wages  as  a  clerk.  Plaintiff's  bill 
was  for  services  from  November  23d  1873  to  January  10th  1874, 
at|15  per  month;  from  10th  January  1874  to  20th  August,  at 
(30  per  month;  and  from  20th  August  to  October  7th  1874, 
at|15  per  month.  Total,  $267,  on  which  he  admitted  pay- 
ments to  amount  of  $167.  Walters  denied  all  indebtedness. 
Trial  at  November  Term  1874.  Yerdic.t  and  judgment  for 
(110,  and  Walters  brings  the  case  here  on  error. 

John  W.  JDefordy  for  plaintiff  in  error. 
Benson  ^  Parkmscn^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbvsb,  J. :  But  a  single  question  is  presented  in  this  case, 
and  that  is  as  to  the  admissibility  in  evidence  of  a  certain 
memorandum  in  writing.  The  action  was  for  wages.  The 
matter  of  dispute  was  the  rate  at  which  Walters  had  agreed 
to  pay  VanDerveer.  And  the  following  quotation  from  the 
record  presents  the  alleged  error: 

In  rebuttal  the  plaintiff  testified:  ^^One  day  in  the  hotel 
Mr.  Walters  was  speaking  about  his  expenses,  and  said  he 
most  cut  them  down,  and  then  took  paper  and  pencil  and 
made  memorandum  of  what  his  help  had  been  costing  him. 
He  left  ^e  memorandum  on  the  desk.  I  picked  it  up,  and 
have  kept  it  ever  since.     It  is  all  in  his  handwriting.     This  is 
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the  paper.  The  names  written  thereon  are  ihe  names  of  va- 
rions  employte  in  the  hotel,  and  the  figarea  opporile  are  the 
wages  he  was  paying.  No  other  employ^  than  mTsdf  was 
receiving  $80  per  month  at  that  time.''  The  pUint^  oflfered 
in  evidence  a  slip  of  paper  upon  which  was  written  in  pencil- 
marks  the  following,  to-wit: 


Van,    ...  80. 

Jordon,  ...  15. 

Wash,  .  , 

.  .  17. 

Cook,  •  .  .  22. 

Mollie,   ...  17. 

Carrie,.  . 

.  .  10. 

Jerry,  ...  12. 

Ben,   ....  12. 

135.- 

'To  which  the  defendant  objected  on  account  of  its  incomp^ 
tency,  irrelevancy,  and  immateriality,  the  plaintiff  not  having 
fihown  any  connection  therewith  to  his  employment  by  said 
defendant  The  court  overruled  the  objections  of  the  defend- 
ant, to  which  ruling  defendant  duly  excepted. 

We  see  .no  error  in  the  ruling.  The  testimony  was  the 
written  statement  of  the  defendant,  and  therefore  competent 
Interpreted  by  the  accompanying  testimony,  it  referred  to  the 
exact  matter  of  dispute,  and  was  therefore  both  relevant  and 
material.  That  standing  alone,  and  unaided  by  extrinsic  &cts, 
it  is  comparatively  unintelligible,  does  not  necessarily  destroy 
either  its  competency  or  its  value.  Statements,  both  oral  an<f 
written,  are  daily  admitted  in  evidence  in  trials,  which  have 
meaning  and  value  as  testimony  only  in  the  light  of  and  as  ex- 
plained by  extrinsic  matters.  The  monosyllable,  "yes," 
standing  by  itself  may  be  wholly  destitute  of  signification; 
but  when  shown  to  have  been  the  answer  to  a  question,  may 
be  absolutely  decisive  of  the  controversy.  So  here  this  row  of 
figures  opposite  to  certain  names  by  itself  may  be,  in  the  lan- 
guage of  counsel,  "as  devoid  of  meaning  as  the  picture- 
writing  on  the  rocks  of  Mexico;"  but  read  in  the  light  of 
VanDerveer's  testimony,  it  is  impossible  not  to  perceive  that 
it  is  both  intelligible  and  significant  Indeed,  an  examination 
of  the  evidence  given  in  this  case  almost  justifies  the  assertion 
that  it  was  the  pivotal  fact 

This  being  the  only  matter  presented  by  counsel  in  hi^ 
brief,  the  judgment  will  be  afiirmed. 

All  the  Justices  concurrincf. 


Digitized  by 


Google 


JANUARY  TERM,  1877.  427 

Weatherwax  ▼.  The  Stata 


Lewis  0.  Wbatherwaz  v.  Thb  Statb  ot.  Kansas. 

L  MiHOBS ;  PowmX  ImM^  on  Beeognuxmee ;  Nonrwrueni  (tf  Ouardian,  An 
action  on  a  forfeited  recognizance  may  be  maintained  against  a  person 
who  execated  the  same  to  procure  his  own  personal  liberty,  althongh 
nch  person  may  have  been  a  minor  at  the  time  he  executed  the  same, 
haTiag  a  guardian  for  his  property,  and  although  he  may  have  executed 
the  same  without  the  oonsent  of  his  guardian.  [State  v,  Weatherwax, 
12-463.] 

1  Pardon  roB  Criminal  Offensx,  No  Rdease  on  Forfeited  Heeognusanee, 
And  such  action  may  be  maintained,  although  the  governor  may  have 
pardoned  the  defendant  after  sentence  in  the  criminal  action,  and  be* 
fore  final  judgment  on  the  forfeited  recQgniKance.  IBrovm  v.  U,  S,f  McC> 
229.] 

Mror  from  FrankUn  District  Court 

Action  on  forfeited  recognizance.  The  case  was  here  in 
January  1874;  (12  Xba.  468.)  On  being  remanded  to  the  dis- 
trict court,  Weatherwax^  on  leave,  amended  his  answer,  setting 
np  two  additional  defenses:  first,  that  one  H.  F.  8.  was,  on  the 
15th  of  January  1866,  duly  appointed  guardian  of  the  property 
of  the  defendant,  by  the  probate  court  of  said  Franklin  county, 
and  continued  to  act  as  such  from  that  day  until  defendant 
reached  his  majority  on  the  28th  of  May  1869;  and  secbnd, 
that  on  the  19th  of  October  1871,  a  pardon  of  the  original 
offense,  to  appear  and  answer  to  which  the  pretended  recog. 
nizance  herein  sued  on  was  entered  into,  was  duly  issued  to 
defendant  by  the  then  governor  of  Kansas — setting  forth  the 
pardon  in  full.  The  recognizance  was  executed  in  1868,  and 
Weatherwax  was  tried  and  convicted  in  the  criminal  action  in 
August  1871.  To  said  amended  answ^er.  The  State  demurred. 
The  district  court,  at  the  August  Term  1874,  sustained  the  de- 
murrer, and  gave  judgment  for  the  amount  of  the  reicogni- 
zance.    Weatherwax  brings  the  case  here  on  error. 

John  W.  Deford^  for  plaintiff  in  error, 
/f.  r.  Meechem,  for  The  State. 
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The  opinu>n  of  the  court  was  delivered  by 

Valgktikb,  J. :  This  was  an  action  on  a  forfeited  recogni- 
zance. This  is  the  second  time  that  the  case  has  been  brought 
to  this  court.  {The  State  v.  Weatherwax,  12  Kas.  468.)  When 
the  case  was  first  brought  to  this  court  the  only  question  in- 
volved therein  was,  whether  a  minor  who  was  a  defendant  in  a 
criminal  action  could  bind  himself  personally  by  a  recogni- 
zance entered  into  by  himself  and  sureties  for  his  personal 
appearance  at  the  next  term  of  the  district  court  to  answer  to 
a  charge  in  such  criminal  action^  of  committing  a  criminal 
offense.  We  then  answered  said  question  in  the  aifirmative. 
There  are  now  two  new  questions  raised  in  the  case.  First:  If 
said  minor  had,  at  the  time  he  executed  said  recognizance,  a 
guardian,  who  had  previously  been  appointed  by  the  probate 
court  to  manage  the  property  of  said  minor,  and  if  said  guar- 
dian did  not  give  his  consent  to  said  minor's  executing  said 
recognizance,  would  the  want  of  such  consent  render  said  re- 
cognizance invalid  as  to  said  minor?  Second:  And  if,  after 
said  recognizance  had  been  forfeited,  and  after  said  minor  had 
been  rearrested,  tried,  convicted  and  sentenced  in  said  criminal 
action,  the  governor  had  then  granted  a  full  pardon  to  said 
minor  for  the  offense  of  which  he  was  convicted,  would  such 
pardon  release  said  minor  from  all  liability  on  said  forfeited 
recognizance?  We  must  answer  both  of  these  questions  in  the 
negative.  We  cannot  see  that  the  fact  that  Weatherwax  had 
a  guardian  at  the  time  that  he  entered  into  said  recognizance, 
and  that  said  guardian  did  not  give  his  consent  thereto,  can 
make  any  material  difference  in  this  particular  case.  It  does 
not  appear  that  the  guardian  was  ready  or  willing  to  ftimish 
his  ward  with  that  personal  liberty  necessary  for  his  growth 
and  development,  nor  does  it  appear  that  the  guardian  could 
have  done  so  even  if  he  had  so  desired.  Nor  can  we  see  how 
a  pardon  could  reach  a  matter  wholly  independent  of  the  crim- 
inal offense  charged,  or  of  the  punishment  therefor.  Even  it 
the  defendant  had  been  acquitted  on  the  criminal  charge,  still 
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this  action  on  the  forfeited  recognizance  might  be  main- 
tained. 

The  jodgment  of  the  conrt  below  mast  be  affirmed. 

All  the  Jnsticee  concurring. 


Elisha  Haddsn  v.  John  L.  Rodkst.         ^ 

PtomflBOBT  NoTBy  Payable  to  '*Order;'*  What  Defensa  Allowed,  if  NcU  ii  not 
"hdoned."  Where  H.  executes  a  promissory  note  payable  to  8.  or  or- 
der, and  afterward  R.  commences  an  action  thereon  against  H.,  alleging 
that  he  (R.)  parchased  said  note  before  due  for  a  valuable  consideration, 
and  that  he  is  now  the  owner  and  holder  thereof,  but  does  not  allege  or 
show  in  his  petition  or  elsewhere  that  said  note  was  ever  indorsed,  or 
was  ever  transferred  by  indorsement,  and  the  defendant  sets  up  in  his 
answer,  and  afterward  proves  on  trial,  that  said  note  was  given  Ibr 
Qsurions  interest^  held,  that  said  defendant  set  up  and  proved  a  good  de- 
fense to  the  note;  that  a  note  payable  to  order  can  be  transferred  freed 
from  all  equities  only  by  indorsement,  and  that  a  transferee  of  such 
note  must  allege  and  prove  that  the  note  was  transferred  by  indorse- 
ment, if  he  desires  to  avoid  snch  equities  or  defensea  aa  may  be  aet  up 
against  it    [iieOnm  v.  Oorhy,  11-465;  StaU  v.  Lie,  32^-363.] 

Error  from  Sumner  District  Court. 

The  only  qnestion  here,  and  all  necessary  facta,  will  be  found 
folly  stated  in  the  opinion.  Bodkey  had  judgment  at  the  April 
Term  1875,  and  Aadden  brings  the  case  here. 

John  G.  Tucker,  for  plaintiff  in  error,  contended  that  the 
mere  transfer  by  delivery  only,  of  negotiable  paper  payable  to 
order,  does  not  prevent  the  maker  from  setting  up  any  defense 
that  he  might  have  pleaded  in  an  action  brought  by  the  payee; 
llKa8.464;  100  Mass.  18;  60  N.H.474;  and  as  the  note  in 
controversy  was  not  ** indorsed"  by  the  payee,  it  was  compe- 
tent to  show  by  parol,  that  the  consideration  was  an  unlawful 
one;  1  Greenl.  on  Ev.,  §284;  8  E.  I. 
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J.  Wade  McDonald,  for  defendant  in  error,  submitted,  that 
the  only.isfsu^B  presented  by  the  record, were— Ist,  was  the 
note  executed  by  Hadden  to  Sanders,  for  a  consideration 
wholly  or  in  part  usurious?  and  if  so,  then,  2d,  had  Rodkey 
notice  of  such  fact  at  or  prior  to  the  date  of  his  purchase  of 
said  note?  The  trial  court  very  properly  required  Hadden 
to  bring  such  notice  home  to  Rodkey,  and  upon,  his  failure 
to  do  so,  the  demurrer  to  his  evidence  was  properly  bus- 
tained. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  on  two  promissory  notes, 
and  a  mortgage.  The  only  questions  however  involved  in  the 
case  are  such  as  arise  in  connection  with  the  second  note  set 
forth  in  the  plaintiff's  petition.  This  note  was  given  by  Elisha 
Hadden  to  Wm.  D.  Sanders  for  the  sum  of  $72,  and  made 
payable  to  said  Sanders  or  order.  The  action  was  commenced 
by  John  L.  Rodkey,  defendant  in  error,  plaintiff  below.  Rod- 
key  alleged  in  his  petition  below,  among  other  things,  that, 
''befor.e  the  note  last  aforesaid  became  due  and  payable,  the' 
plaintiff;  for  a  valuable  and  lawful  consideration,  became  the 
owner  and  holder  of  the  same,  *  *  *  and  is  now  the  owner 
and  holder  of  said  note."  But  he  did  not  allege  in  his  peti- 
tion or  elsewhere  that  the  note  had  ever  been  indorsed  to  him- 
self, or  to  any  one  else,  and  the  copy  of  the  note  given  by  him 
does  not  show  that  it  had  ever  been  indorse4.  The  defendant 
below  in  his  answer  admits  the  execution  of  the  note,  but  does 
not  admit  or  deny  that  the  plaintiff  below  was  the  owner  or 
holder  thereof.  In  legal  contemplation  therefore  the  defend- 
ant admitted  that  the  plaintiff  was  the  owner  and  holder  of 
the  note,  but  he  did  not  admit  that  the  note  had  ever  been  m- 
dorsied.  The  defendant  also  alleged  in  his  answer,  among  other 
things,  that  said  note  was  given  wholly  and  entirely  for  usuri- 
ous interest,  and  that  the  plaintiff  had  full  knowledge  of  such 
fact.  The  plaiiltiff  in  reply  to  the  answer  filed  a  general  de- 
nial.    Upon  these  pleadings  the  parties  proceeded  to  trial, 
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before  a  jury*  The  plaintiff  in  his  own  behalf  testified  that 
he  parchased  said  note  of  W.  0.  Woodman  without  any  knowl- 
edge that  it  had  been  given  for  usarious  interest;  bnt  when  he 
80  purchased  it,  whether  before  or  after  matarity,  or  what  an- 
thority  Woodman  had  to  sell  it,  or  to  transfer  it,  the  evidence 
does  not  show.  There  was  no  evidence  introduced  or  offered 
tending  directly  to  show  whether  said  note  had  ever  been  in- 
dorsed or  not  The  circumstances  however  would  seem  to 
indicate  that  the  note  had  not  been  indorsed.  The  plaintiff* 
never  saw  the  note.  The  defendant's  evidence  showed  that 
said  note  was  given  wholly  for  usurious  interest,  but  there  was 
no*  evidence  introduced  or  offered  tending  to  show  that  the 
plaintiff  had  any  knowledge  of  such  fact  The  defendant 
rested,  and  the  plaintiff  then  demurred  to  the  defendant's 
evidence-  The  court  below  sustained  the  demurrer,  and  dis- 
diarged  the  jury,  and  then  rendered  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  full  amount  of  said 
note.  Was  this  ruling  of  the  court  below  erroneous?  We 
think  it  was.  For,  while  under  the  pleadings,  and  the  evi- 
dence, we  must  assume  that  the  beneficial  interest  in  the  note 
was  in  some  way  transferred  from  the  payee,  Sanders,  by  the 
third  person,  Woodman,  to  the  plaintiff  Rodkey,  yet  we  can- 
not assume  that  the  note  was  transferred  by  indorsement  so  as 
to  render  it  free  from  all  outstanding  equities  which  might  be 
set  up  against  it  There  is  no  pretense  that  the  record  shows 
that  the  note  was  triansferred  by  indorsement  And  unless  it 
was  so  transferred  before  due,  the  defendant  has  a  right  to  set 
ap  his  defense  of  usury,  or  any  other  defense  which  he  may 
have.  {MeOrum  v.  Corbt/y  11  Kas.  465,  470.)  If  said  note  was 
in  fiust  indorsed,  the  plaintiff  should  have  alleged  it  either  in 
his  petition,  as  one  of  the  facts  constituting  his  cause  of  action, 
and  giving  such  cause  of  action  a  more  extended  and  compre- 
hensive scope,  or  in  his  reply,  as  one  of  the  facts  defeating 
any  previously  existing  defense  set  up  by  the  defendant  The 
indorsement  of  the  note  is  not  a  fact  constituting  any  part  of 
the  defendant's  defense,  and  it  has  no  connection  therewith. 
The  only  connection  it  has  with  the  ca«e  is  with  the  plaintiff's 
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cause  of  action,  being  in  fi^t  the  starting  point,  the  foundation 
thereof,  and  enlarging  and  extending  its  operation  and  effect- 
iveness. Therefore,  if  the  plaintiff  in  such  a  case  should  de- 
sire the  benefit  that  an  indorsement  of  the  note  would  give 
him,  he  should  plead  and  prove  such  indorsement  Otherwise 
the  defendant  may  set  up  and  prove  any  defense  that  he  may 
have  to  the  note. 

The  judgment  of  the  court  below  must  be  reversed,  and 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


J.  B.  Skidbb  et  oL  y.  Charlk  M.  Eoxhleb. 

L  D£PBN8S  TO  Notbb;  Sales  of  lAquan  wiihoul  lAcente;  FktUure  of  Proof, 
Where  an  sction  is  brought  upon  three  promissory  notes,  and  the  only 
defense  made  is,  that  the  notes  were  given  for  intoxicating  liqaors  sold 
in  this  state  without  a  license,  and  the  evidence  does  not  tend  to  juoTe 
the  defense,  the  trial  court  commits  no  error  in  instructing  the  jury  to 
return  a  verdict  for  the  principal  and  interest  of  the  notes  sued  on. 

2. The  cases  of  McCkirts/  v.  Ocrdcn,  and  QiU  v.  Kaufman  A  Co,,  16 

Ka».  35,  571,  Haug^.  GiOeti,  and  WiUiarM  v.  Feiarwrn/an,  14  Kas.  140,288, 
cited  as  decisive  of  the  questions  presented  in  the  < 


Error  from  Washington  IXsiriet  Court. 
Action  by  Koehler  on  three  promissory  notes  of  $91.68  each, 
dated  11th  December  1872,  executed  by  J.  B.  Snider j  F.  M. 
Laveringj  and  A.  J.  Lavering^  payable  two,  four,  and  six  montiis 
respectively  after  the  date  thereof.  Judgment  was  given  for 
Koehler  J  at  the  April  Term  1875,  for  $338.66,  and  costs,  and 
the  defendants  bring  the  case  here. 

T.  J.  HwneSy  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  This  was  an  action  on  three  promissory 
notes.     The  defense  was,  that  the  notes  were  gtven  for  intoxi- 
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eating  liqaors  sold  in  this  state,  without  a  license*  A  jar^ 
was  impanneled  by  the  court  Upon  the  completion  of  the 
evidence  the  court  charged  the  jury  ^Ho  %ure  up  the  amount 
of  principal  and  interest  due  on  the  notes,  and  to  find  a  verdict 
for  plaintiff  for  that  amount''  The  evidence  produced  by  the 
plaintiflb  in  error  in  the  court  below,  and  the  undisputed  facts, 
bring  the  case  clearly  within  the  decisions  heretofore  rendered 
by  this  court  in  Haug  v.  OUlettj  and  W^iams  o.  Fdntman,  14 
Kas.  140, 288,  McCavty  v.  Gordon,  and  GiU  v.  Kaufman  ^  Cb.,  16 
Kas.  85,  571.  The  court  below  committed  no  error  in  instmctr 
iDg  the  jury  to  return  the  verdict  stated  in  the  record,  as  the 
evidence  did  not  tend  to  establish  any  defense  to  the  notes 
sued  on. 

The  judgment  will  be  affirmed. 

AH  the  Justices  concurring. 


H.  H.  MoCaedbIiL  et  oL  v.  H.  W.  MoNat. 

TsiAL  BT  Jdby;  When  a  MaUer  of  RigJU,  and  When  NoL  In  civil  actions  & 
jmy  can  be  claimed  as  a  matter  of  right  only  for  the  trial  of  "issues  of 
fact  arising  in  actiona  for  the  recovery  of  money,  or  of  specific  real  or 
personal  property."  Therefore,  in  an  action  to  have  a  certain  deed  set 
aside,  and  to  have  the  land  mentioned  in  such  deed  made  subject  to  the 
payment  of  a  certain  judgment  previously  rendered  in  &vor  of  the 
plaintiff  and  against  one  of  the  defendants,  the  defendants  were  not  aA 
A  matter  of  right  entitled  to  have  the  issues  tried  by  jury.  ICkmenson 
v,Chandler,  4-658;  QiUetpie  v.  LoveU,  7-424;  Carlin  v,  Donegan,  16-495; 
Bxon^f,  George,  18-263;  Hmeton  v.  Common,  19-396;  Woodman  v,J)ami, 
82-344,347;  Wmiame  v.  EUicU,  poet,  b2S.} 

Error  from  Morris  District  Oourt. 

Thb  only  question  submitted  upon  the  record  here,  is, 
whether  plaintiffs  in  error  were  entitled  to  a  trial  by  jury. 
The  facts  upon  which  the  question  arises  are  fully  set  forth 
in  the  opinion.     The  district  court,  at  the  October  Term  1874, 
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refused  to  impannel  a  jury,  aud  thereupon  tried  the  case^  aud 
gave  judgment  for  McNay^  plain ti£  The  defendant  bring* 
the  record  here  for  review. 

Bradley  ^  Nkholsony  for  plaintiffs  in  error. 
Sharp  ^  Johnston^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

VaLbntinb,  J.:  On  the  9th  of  September  1874,  defendant 
in  error  filed  his  petition  in  the  district  court  of  Morris  county, 
against  plaintifis  in  error  and  one  F.  M.  Chase,  alleging,  that 
he  had  obtained  &  judgment  against  H.  H.  McCardell  (one  of 
the  plaintiffs  in  error)  for  a  certain  sum,  before  a  justice  of  the 
peace;  that  the  justice  before  whom  said  judgment  was  ob- 
tained was  legally  qualified,  etc.;  that  he  (defendant  in  error) 
filed  a  transcript  of  said  judgment  in  the  oflice  of  the  clerk  of 
the  district  court,  according  to  law,  on  the  30th  of  July  1874; 
that  said  judgment  was  wholly  due  and  unpaid;  that  tiie  debt 
upon  which  said  judgment  was  obtained,  was,  upon  the  20th 
of  February  1874,  in  whole,  or  in  part,  an  existing  subsisting 
debt;  that  upon  said  20th  of  February  1874,  H.  H.  McCardell 
was  the  owner  in  fee  simple  of  certain  real  estate  (described  in 
the  petition,)  and  that  said  real  estate  was  at  that  time  of  the 
value  of  $3,000;  that  at  that  time  (20th  February  1874,)  H.  H. 
McCardell  was  deeply  indebted  to  sundry  and  divers  persons, 
including  the  defendant  in  error,  of  which  fact  F,  M.  Chase 
and  Matilda  'McCardell  had  full  knowledge;  and  that  said  H. 
H.  McCardell,  F.  M.  Chase  and  Matilda  McCardell,  at  said 
time  (20th  February  1874,)  unlawfully  and  fraudulently  con- 
apired  together  to  cheat,  defraud,  hinder  and  delay  the  creditors 
of  said  H.  H.  McCardell,  and,  to  prevent  said  real  estate  from 
being  applied  to  the  payment  of  his  just  debts,  and  keep  the 
same  to  the  use  of  the  said  H.  H.  McCardell  in  fraud  of  the 
rights  of  his  said  creditors,  that  a  deed  was  made-  to  said 
Chase  for  said  premises,  without  any  consideration  therefor. 
Such  petition  closes  by  asking  that  said  deed  be  set  aside,  and 
that  said  real  estate  be  subjected  to  the  satisfaction  of  the  judg- 
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ment  set  forth  in  said  petition,  etc.  H.  H.  McCardell  and  Ma- 
tilda McCardell  answered,  traversing  the  petition  by  general 
denial.  F.  M-  Chase  filed  a  demurrer,  which  was  overruled, 
and  then  by  leave  of  court  filed  a  general  denial.  When  the 
said  cause  came  on  for  trial,  the  defendants  demanded  a  trial 
by  jury,  which  was  refused  by  the  court,  and  defendants  duly 
excepted.  The  court  gave  judgment  for  the  plaintifl^,  and  H. 
H.  McCardell  and  Matilda  McCardell  bring  the  case  to  this 
court 

The  only  question  in  the  case  in  this  court,  is:  Did  the  court 
below  err  in  refusing  the  defendants,  plaintiffs  here,  a  trial  by 
jury?  This"  question  must  be  answered  in  the  negative.  This 
18  not  one  of  the  actions  in  which  a  party  is  entitled  to  demand 
a  jury  as  a  matter  of  right.  In  civil  actions,  a  jury  can  be 
claimed  as  a  matter  of  right  only,  for  the  trial  of  "issues  of 
fact  arising  in  actions  for  the  recovery  of  money,  or  of  specific 
real  or  personal  property."  (Gen.  Stat.  680,  §266.)  Now  this 
ifl  not  an  action  for  the  recovery  of  money.  Neither  is  it  an- 
actiou  for  the  recovery  of  real  property.  Nor  is  it  an  action 
for  the  recovery  of  personal  property.  The  plaintife  in  error 
do  not  claim  that  this  is  either  an  action  for  the  recovery  of 
money,  or  for  the  recovery  of  personal  property,  but  they  seem 
to  claim  that  it  is  an  action  for  the  recovery  of  real  property. 
Now  the  only  action  that  could  be  brought  for  the  recovery  of 
real  property  would  be  action  in  the  nature  of  ejectment,  such 
as  is  provided  for  by  §595  of  the  civil  code;  (Gen.  Stat  747.) 
This  is  clearly  not  that  kind  of  an  action. 

The  judgment  of  the  court  below  must  be  affirmed. 

Brewer,  J.,  concurring. 

HoRioN,  C.  J.,  not  sitting  in  the  case. 
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Samuel  Comer  y.  George  W.  Enowlbb. 

1.  Pbacticb;  IHvigian  of  Court;  Affirmance  of  JudfjmenL  After  this  caiue 
was  arg:ued  and  submitted,  and  before  a  decision  was  reached,  the  Chief 
Justice  resigned.  When  brought  on  for  decision,  the  other  two  Josticee 
'  before  whom  the  case  was  tried  being  divided  in  opinion,  and  a  rearga* 
ment  not  being  ordered,  and  the  present  Chief  Justice  taking  no  part  in 
the  decision,  hdd,  that  the  judgment  should  be  affirmed. 

t.  Faubx  Imprisommbmt;  Eoidenee  in  MUigaHon  of  Damages.  In  an  action  to 
recover  damages  for  false  imprisonment,  evidence  offered  to  show  that 
the  defendant,  in  committing  the  acts  complained  of,  acted  in  good 
fiiith,  and  without  malice,  is  nQt  admissible  for  the  purpoee  of  diminish- 
ing the  general  and  actual  damages  which  the  plaintiff  has  sustained. 
But  where  the  plaintiff  claims  exemplary  damages  on  account  of  will- 
fulness or  malice  on  the  part  of  the  defendant,  such  evidence  is  admis- 
sible in  mitigation  of  sach  damages.  [  Per  Valbntiiik,  J.]  [Maybenry  «• 
KeUey,  1-117;  PreU  v,  McDonald,  7-426.] 

S, Pleading;  AttegntUm  of  Special  Damages.    False  imprisonment 

may  be  committed  without  the  slightest  injury  to  character  or  reputa- 
tion. Where  by  illegal  arrest  and  false  imprisonment,  the  character  or 
reputation  of  the  party  arrested  is  injured,  and  special  damages  are 
claimed  for  such  ii^ury,  the  facts  with  reference  thereto  should  be 
pleaded  specially  and  in  detail.    [  Per  Valbiitivb,  J.] 

Error  from  Montgomery  District  Court. 

Action  by  Knowles  to  recover  damages  for  an  alleged  false 
imprisonment.  The  petition,  after  the  caption  and  title,  ia  aa 
follows: 

'*  The  plaintiff  George  W.  Enowles  shows  to  court  and  al- 
leges, that  he  is  a  married  man,  and  head  of  family,  and  la  a 
citizen  of  the  county  of  Montgomery,  in  said  state,  and  has 
been  a  citizen  of  said  county  for  two  years  past;  that  his  occu- 
pation and  trade  is  that  of  a  brick-mason;  mat  on  or  about  8th 
of  December  1873,  and  while  he  was  peaceably  pursuing  his 
business  at  Bock  Creek,  in  the  Indian  Territory,  he  was  as- 
saulted by  the  defendant,  Samuel  Comer,  who  then  and  there, 
with  force  and  violence,  did  unlawfully,  and  without  cause, 
arrest  and  compel  the  said  plaintiff  to  leave  his  business,  and 
while  under  arrest  as  aforesaid  compelled  the  said  plaintiff  un- 
lawfully and  against  his  will  to  go  from  said  Bock  Creek,  a 
great  distance,  to-wit,  twelve  miles,  to  Osage  Agency,  also  in 
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said  IndiaD  TerritorjTy  and  then  and  there  imprisoned  the  plain- 
tiff, aod  detained  him  in  castody  and  in  prison,  without  any 
reasonable  or  probable  cause  or  lawful  authority  for  a  long 
time,  to-wity  ten  days,  and  then  and  there  detained  and  pre- 
yented  the  said  plaintiiF  from  pursuing  his  business,  and  de- 
priving him  of  his  liberty,  and  of  the  comfort  and  society  of 
is  friends  and  of  his  family,  with  force  and  against  the  wiU  of 
the  said  plaintiff,  and  without  lawful  authority,  for  the  space  ol 
ten  days  as  aforesaid;  and  plaintiff  alleges  that  he  was  then 
and  there  injured  in  and  about  his  business  and  circumstances, 
and  in  his  credit  and  reputation.  By  means  whereof  the  said 
plaintiff  was  injured,  ana  sustained  damages  on  account  of  tiie 
said  unlawful  arrest  and  imprisonment  in  the  sum  of  five  thou- 
sand dollars.     Wherefore,*^  etc. 

Qmer  answered,  first,  a  general  denial;  and  for  a  second  de- 
feD8e,he  alleged  that  shortly  before  the  alleged  arrest  and  fiilse 
imprisonment  of  plaintiff,  a  pocket-book  containing  $125  had 
been  stolen  from  one  S.  W.  Pennell,  and  a  lot  of  tools  and 
property  belonging  to  the  government  had  also  been  stolen 
from  the  Indian  Agent;  that  plaintiff's  conduct,  and  speech, 
when  said  larcenies  were  talked  about  created  a  general  sus- 
picion that  plaintiff  had  stolen  said  money  and  property,  and 
that  the  defendant  was  told  all  the  facts  and  circumstances 
upon  which  the  suspicion  of  plaintiff's  guilt  was  grounded,  etc. 
The  answer  then  further  alleges,  that — 

"The  said  Pennell  having  reasonable  and  probable  cause  to 
Buspect  the  plaintiff  of  having  committed  the  felony  aforesaid, 
went  before  one  Isaac  T.  Gibson,  a  United  States  Indian  Agent 
for  the  Osage  tribe  of  Indians,  and  made  affidavit  charging  the 
plaintiff  with  the  commission  of  the  felony  aforesaid,  where- 
upon a  warrant  was  issued  by  said  Gibson,  directed  to  this 
defendant,  whereby  he  was  commanded  to  arrest  the  plaintiff 
and  bring  him  forthwith  before  the  said  Gibson,  then  to  an- 
swer the  charee  of  having  feloniously  stolen  and  carried  away 
the  money  and  property  aforesaid.    Said  warrant  was  delivered 
to  defendant,  and  in  obedience  to  the  directions  of  said  warrant, 
and  in  good  faith,  and  without  malice,  and  having  reasonable 
and  probable  cause  to  suppose  the  plaintiff  was  guilty  of  hav- 
ing committed  the  felony  aforesaid,  defendant  did  arrest  the 
said  plaintiff  and  take  him  to  the  office  of  said  Gibson,  at  the 
Oftaee  Indian  Agency,  but  the  said  Gibson  was  at  the  time  ab- 
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sent  from  the  said  Agency.  Defendant  also  says  that  at  the 
time  he  arrested  the  plaintiff  he  made  a  search  of  the  person 
and  valise  of  said  plaintiff,  and  found  in  said  valise  the  hand- 
saws, files  and  coffin  hinges  stolen  as  aforesaid,  and  defendant 
having  good  and  probable  cause  to  suspect  and  greatly  sus- 
pecting the  plaintiff  of  having  stolen  all  the  money  and  goods 
aforesaid,  detained  the  said  plaintiff  at  the  Osage  Indian 
Agency  for  space  of  five  days,  when  he  released  him.  Imme- 
diately upon  the  arrest  of  the  plaintiff  defendant  communica- 
ted the  facts  above  set  forth  to  a  United  States  marshal  at 
Coffey  ville,  Kansas,  requesting  said  marshal  to  come  and  take 
the  custody  of  plaintiff,  but  said  marshal  not.  doing  so  within 
five  days  after  the  arrest  of  the  plaintiff,  he  was  discharged  as 
aforesaid.  And  defendant  says  that  the  above  facts  are  tlie 
same  of  which  plaintiff  complains." 

Reply,  a  general  denial.  Trial  at  the  September  Term  1874. 
Defendant  Comer j  to  maintain  the  issue  on  his  part,  introduced 
evidence  tending  to  show  that  a  felony  had  been  committed  at 
the  Osage  Agency,  Indian  Territory,  and  also  tending  to  show 
probable  cause  to  suspect  that  plaintiff  had  committed  such 
felony.  Defendant  then  offered  to  prova  that,  prior  to  the  ar- 
rest of  plaintiff,  he  (defendant)  had,  without  warrant  or  pros- 
cess,  made  arrests  of  different  parties  suspected  of  criminal 
acts,  and  delivered  such  parties  to  the  U.  S.  marshal— which 
testimony,  on  plaintiff's  objection,  was  excluded.  Defendant 
then  offered  to  prove,  that  it  was  believed  by  many  persons, 
and  strongly  suspected  by  many  persons,  residing  at  the  Osage 
Indian  Agency,  Indian  Territory,  immediately  prior  to  the  ar- 
rest of  the  plaintiff  by  defendant,  that  plaintiff  had  been  guilty 
of  stealing  a  pocket-book  belonging  to  S.  W.  Pennell,  and  con- 
taining $125  in  money.  Plaintiff  objected,  and  the  testimony 
was  not  received.  Among  other  matters  the  court  instructed 
the  jury  that — 

"In  case  they  should  find  for  the  plaintiff,  they  may,  in 
assessing  his  actual  damages,  consider  and  award  damages  for 
injury  to  his  character  and  reputation." 

The  defendant  requested  the  following  special  instructions, 
to- wit: 
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''6th.  The  jury  are  instructed  that^  in  case  of  the  actual 
commission  of  a  crime  in  the  Indian  Territory  by  a  white 
person,^ which  crime  is  punishable  by  fine  and  by  imprison- 
ment in  the  penitentiary,  a  private  person  may,  without  war- 
rant, npon  probable  cause,  and  without  malice,  arrest  a  party 
reasonaUy  suspected  of  beiug  guilty  thereof. 

''7th.  The  party  making  such  arrest  may  detain  the  sus- 
pected person  for  a  reasonable  time;  and  in  case  of  a  private 
person  making  the  arrest  under  thef. above  circumstance^,  a 
detention  for  the  period  of  five  days  is  not  an  unreasonable 
time,  provided  the  party  making*  the  arrest  immediately  pro- 
ceeds to  notify  the  nearest  United  States  marshal  of  the  arrest, 
and  requests  his  attendance  to  take  charge  of  the  prisoner, 
and  provided  also  that  said  period  of  time  is  required  to  pro- 
cure the  presence  of  such  marshal,  he  acting  with  diligence 
and  promptitude. 

"8th.  The  jury  are  instructed  that  it  is  not  sufficient  to 
establish  the  want  of  probable  cause,  that  the  defendant  might 
by  the  use  of  proper  deliberation,  care,  and  inquiry,  hftve  as- 
certained that  the  crime  alleged  had  not  been  committed  by 
plaintiflEl"       * 

These  instructions  were  refused.  Defendant  excepted  to 
the  excluding  of  the  evidence  ofiTered,  to  the  instructions 
given,  and  to  the  refusing  of  his  instructions.  Verdict  for 
plaintiff,  assessing  his  damages  at  $150.  New  trial  refused, 
and  judgment  on  the  verdict.  Defendant  Comer  brings  the 
case  here. 

The  cause  was  set  for  hearing,  and  was  argued  and  sub- 
mitted at  the  January  Term  of  this  court  1876,  while  Chief 
Justice  KiHOMAN,  and  Associate  Justices  Yalbntinb  and 
Brewbr  were  on  the  bench.  It  was  under  advisement,  and 
undecided,  when  Chief  Justice  Kingman  resigned,  in  Decem- 
ber 1876. 

Nathan  OreCy  for  plaintiff  in  error. 
Wm.  Ditnldny  for  defendant  in  error. 

The  following  order  and  judgment  were  made  and  entered 
on  the  18th  of  January  1877: 
"This  cause  came  on  for  decision,  and  Horton,  C.  J.,  not 


Digitized  by 


Google 


440  SUPREME  COURT  OF  KAITSAS. 

Comer  ▼.  Knowles. 

sitting  with  the  court  in  this  case,  and  taking  no  part  in  its 
decision,  the  same  having  been  submitted  to  the  court  prior 
to  his  becomiug  a  member  thereof,  and  Associate  .Justices 
VALBirriKB  and  Brbwbr  being  divided  in  opinion  as  to  the 
judgment  which  ought  to  be  rendered  herein — therefore  it  is 
ardarid  that  the  judgment  of  the  court  below  be  (^gUrmed^  wiUi 
costs.'* 

The  onlj  opinion  filed  is  the  following: 

Yalbntinb,  J.:  This  was  an  action  for  ^^ftlse  imprison- 
ment'' Judgment  was  rendered  in  favor  of  the  plaintiff  be- 
low, and  against  the  defendant  below,  and  the  defendant  now 
brings  the  case  to  this  court  for  review.  The  defendant  be- 
low raises  three  questions  in  this  court:  Firsts  may  the  de- 
fendant below,  for  the  purpose  of  mitigating  the  damages, 
introduce  evidence,  on  the  trial,  to  show,  that  in  committing 
the  acts  complained  of,  he  acted  in  good  faith,  and  without 
malice?  Secondy  may  the  plaintiff  below  recover  for  injuries 
to  his  character  and  reputation,  although  he  has  not  pleaded 
any  special  facts  showing  any  pecuniary  loss  on  account  of 
such  supposed  injuries  to  his  character  and  reputation?  The 
third  question  (entry  of  judgment  before  payment  of  jury  fee,) 
was  substantially  decided  in  Topeka  v.  TutlUy  (5  Kas.  812, 824,) 
and  I  do  not  choose  to  further  consider  the  same. 

I  shall  now  consider  the  first  two  questions;  and  in  order  to 
consider  them  intelligibly,  it  will  be  necessary  to  consider  to 
some  extent  the  nature  and  character  of  the  action  of  fiilse 
imprisonment.  False  imprisonment  is  necessarily  a  wrongful 
interference  with  the  personal  liberty  of  an  individual.  The 
wrong  may  be  committed  by  words  alone,  or  by  acts  alone, 
or  by  both,  and  by  merely  operating  on  the  will  of  the  indi- 
vidual, or  by  personal  violence,  or  by  both.  It  is  not  neces- 
sary that  the  individual  be  confined  within  a  prison,  or  within 
walls;  or  that  he  be  assaulted,  or  even  touched.  It  is  not 
necessary  that  there  should  be  any  injury  done  to  the  indi- 
vidual's person,  or  to  his  character,  or  reputation.  Kor  ia  it 
necessary  that  the  wrongful  act  be  committed  with  malice,  or 
ill-will,  or  even  with  the  slightest  wrongful  intention.     TTor 
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is  it  neceasary  that  the  act  be  onder  color  of  any  legal  or 
jadicial  proceeding.     All  that  is  necessary  is,  that  the  indi- 
vidual be  restrained  of  his  liberty  without  any  sufficient  legal 
cause  therefor,  and  by  words  or  acts  which  he  fears  to  disre- 
gard.   It  will  therefore  be  seen  that  the  wrong  constituting 
false  imprisonment  differs  essentially  from  the  wrongs  consti- 
tuting malicious  prosecution,  malicious  arrest,  assault,  and 
assault-and-battery,  though  all   of  these  wrongs  may  some- 
times be  united  in  one  comprehensive  and  aggregated  wrong. 
It  also  differs  from  libel  and  slander,  and  indeed  from  every 
other  wrong  for  which  an  action  is  given.     Therefore  a  rule 
of  law  found  to  be  applicable  to  some  other  class  of  cases  may 
not  have  any  application  whatever  to  an  action  of  false  impris- 
onment   As  we  have  before  stated,  malice  and  willfulness  are 
not  essential  elements  of  false  imprisonment;  and  in  this  the 
action  of  false  imprisonment  differs  from  that  of  libel,  slander, 
malicious  prosecution,  and  perhaps  from  some  others.    It  is  true 
however,  that  malice  and  willfulness  may  belong  to  any  par- 
ticular case  of  false  imprisonment;  but  when  they  do  so  be- 
long to  such  particular  case,  they  belong  to  it  as  a  portion  of 
tiie  special  fitcts  of  that  case,  for  which  special  or  exemplary 
damages  may  be  awarded,  and  do  not  belong  to  the  case  as  a 
portion  of  the  general  and  essential  facts  of  the  case  for  which 
general  damages  may  be  awarded.    In  the  present  case  I 
Bhould  think  that  the  plaintiff  below  did  not  claim  that  the 
defendant  below  acted  willfully  or  maliciously,  and  did  not 
daim  that  he  the  plaintiff  had  any  right  to  recover  enhanced 
damages  on  account  of  any  willfulness  or  malice.     If  I  am 
correct  in  this,  then  the  court  below  did  not  err  in  excluding 
the  defendant's  evidence.    For  all  that  such  evidence  tended 
to  prove  was,  that  the  defendant  acted  honestly  and  in  good 
&ith  in  temporarily  depriving  the  plaintiff  of  his  liberty. 
Such  evidence  did  not  tend  to  prove  that  the  defendant  acted 
legally;  and  it  could  not  be  introduced  for  the  purpose  of  di- 
minishing the  general  and  actual  damages  which  the  plaintiff 
sustained.    Now,  if  the  plaintiff  had  claimed  enhanced  dam- 
ftfifes,  or,  in  other  words,  exemplary  damages,  on  account  of 
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any  willfalneBS  or  malice  on  the  part  of  the  defendant^  then 
said  evidence  would  have  been  admissible  in  mitigation  of  sach 
damages,  and  the  court  below  in  that  case  could  not  rightfully 
have  excluded  the  evidence.  But  as  the  plaintiff  did  not  claim 
any  such  damages,  as  we  infer,  nor  in  fact  any  damages  except 
general  compensatory  damages,  I  think  the  coort  below  did 
not  err  in  excluding  said  evidence. 

The  next  question  is,  whether  the  court  below  erred  in  in- 
structing the  jury  that  they  might  assess  damages  in  &yor  of 
the  plaintiff  for  injuries  to  his  character  and  reputation.  And 
this  question,  like  the  one  we  have  just  considered,  also  de* 
pends  upon  the  special  &cts  of  each  particular  case.  Where 
the  false  imprisonment  is  willful  and  malicious,  the  jury  may 
consider  injuries  affecting  the  character  and  reputation  of  Hie 
plaintiff  as  a  foundation  for  awarding  exemplary  damages. 
And  if  the  present  case  had  been  that  kind  of  case,  then  the 
said  instruction  could  be  sustained  upon  that  ground.  But 
in  order  to  sustain  the  ruling  of  the  court  below  in  excluding 
the  defendant's  evidence,  we  have  inferred  from  the  somewhat 
obscure  record  that  exemplary  damages  were  neither  daimed 
nor  allowed  in  this  case.  Hence  said  instruction  cannot  be 
sustained  upon  any  theory  of  this  kind.  Exemplary  damages 
are  never  allowed  in  any  action  where  the  wrongful  act  was 
done  innocently,  in  good  faith,  and  without  malice.  If  there 
could  be  a  case  of  false  imprisonment  where  the  resulting  in- 
juries to  the  character  and  reputation  of  the  plaintiff  woald 
produce  some  pecuniary  loss,  and  this  loss  was  not  too  remote 
from  the  wrongful  act,  and  the  special  facts  concerning  such 
injuries  and  such  loss  were  properly  set  forth  in  the  plaintiff's 
petition,  and  were  then  proved,  the  plaintiff  would  unques- 
tionably be  entitled  to  recover  for  such  loss.  But  that  is  not 
this  case;  for  no  facts  showing  any  pecuniary  loss  from  any 
injuries  to  character  or  reputation  have  been  set  forth  in  the 
plaintiff's  petition  in  this  case.  Therefore,  said  instruction 
cannot  be  sustained  upon  this  ground.  Indeed,  I  think  it  can« 
not  be  sustained  upon  any  ground.  False  imprisonment  is  not 
like  libel  or  slander  where  the  injuries  to  the  character  and 
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repotation  are  the  gist  of  the  action^  and  where  malice  it  a 
neoeeearj  ingredient  of  the  action.  In  these  respects  it  is 
wholly  unlike  those  actions.  Injury  to  character  and  reputa- 
tion are  not  essential  ingredients  of  false  imprisonment.  They 
do  not  necessarily  belong  to  the  action.  Indeed,  they  do  not 
belong  to  the  action  at  all.  It  is  true»  they  are  sometimes 
found  in  particular  cases  of  false  imprisonment  But  then 
they  do  not  belong  to  such  cases  as  necessary  and  essential 
facts  thereof  It  would  not  be  necessary  to  allege  them  or 
prove  them  in  order  to  recover  the  ordinary  and  essential  dam- 
ages in  such  cases.  Indeed,  wherever  injuries  to  character  or 
reputation  exist  in  a  case  of  false  imprisonment,  they  belong 
to  each  case  merely  as  a  portion  of  the  incidental  and  special 
&ct8  of  that  particular  case.  Now  in  libel  and  in  slander, 
damages  may  be  awarded  for  injuries  to  character  and  reputa- 
tion, not  only  as  exemplary  damages  because  of  the  malice  of 
the  defendant  essentially  necessary  in  such  actions,  but  such 
damages  in  such  cases  may  also  be  awarded  as  general  com- 
pensatory  damages  necessarily  and  proximately  resulting  from 
the  necessary  and  essential  facts  of  the  action.  This  cannot 
be  80  in  &l8e  imprisonment,  for  injuries  to  character  and  repu- 
tation are  not  necessary  and  essential  facts  of  the  action.  False 
imprisonment  may  be  committed  vcithout  the  slightest  injury 
to  character  or  reputation.  Hence,  in  cases  of  &lse  imprison- 
ment, where  the  character  or  reputation  is  injured,  the  facts 
with  reference  thereto  should  be  pleaded  specially,  and  in  de- 
tail The  only  manner  in  which  they  are  attempted  to  be 
pleaded  in  the  present  case  is  as  follows:  The  false  imprison- 
ment is  first  stated,  which  shows  no  injury  to  character  or 
reputation,  and  then  comes  the  following  statement,  to-wit, 
that  the  said  "plaintiff  was  then  and  there  injured  in  and 
about  hi&  business  and  circumstances,  and  in  hip  credit  and 
reputation"  This  is  hardly  sufficient  Even  in  an  action  of 
libel,  or  slander,  damages  for  injuries  to  character  or  reputa- 
tion could  hardly  be  recovered  upon  such  a  scanty  statement 
of  facts.  As  before  stated,  there  are  three  questions  raised  in 
this  case — three  grounds  upon  which  a  reversal  of  the  judg- 
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meQt  below  is  asked;  and  I  think  the  judgment  should  neces- 
sarily be  reversed}  either  upon  the  first,  or  upon  the  second 
ground.  If  with  reference  to  the  first  ground,  the  ruling  of 
the  court  b^low  should  be  sustained,  (as  I  think  it  ought  to 
be,)  theb  witb  reference  to  the  second  ground  the  ruling  should 
be  reversed.  And  vice  versa;  if  with  reference  to  the  second 
ground,  the  ruling  ef  the  court  below  should  be  sustained, 
(which  I  do  not  think  it  should,)  then  with  reference  to  the 
first  ground  the  ruling  should  be  reversed.  The  two  rulings 
cannot  both  be  sustained.  In  principle  they  are  conflicting. 
I  think  the  first  ruling  should  be  sustained,  and  the  second 
overruled;  and  therefore,  because  of  the  second  ruling  the 
judgment  of  the  court  below  should  be  reversed.  But  my 
brethren  to  whom  the  case  was  submitted  have  differed  with 
me,  and  therefore  the  judgment  must  be  affirmed. 

The  present  Chief  Justice  has  taken  dio  part  in  the  case. 

Judgment  affirmed. 


William  0.  Glass  v.  Stephen  Alt. 

NoTB  GivKM  IN  Payment  for  Intoxicatinq  Liquobs,  Sold  Without  lAeense, 
When  Not  CoUectible,  Where  intoxicating  liquor  is  sold  in  violation  of 
the  laws  of  Kansas,  and  a  promissory  note  is  given  by  the  vendee  to  the 
vendor  for  the  amount  agreed  to  be  paid  for  such  liquor,  the  collection 
of  such  note  cannot  be  enforced  by  the  vendor  against  the  vendee 
under  the  laws  of  Kansas.  And  it  can  make  no  difference  that  the 
vendor  sold  the  liquor  on  a  month's  credit,  and  that  the  note  was  not 
given  until  the  end  of  such  month,  and  was  then  given  on  an  exten- 
sion of  the  time  for  payment  still  another  month;  nor  can  it  make  any 
difference  that  the  note  was  da^ed  "Kansas  City,  Mo.,"  (being  in  fact 
executed  in  Kansas,)  and  made  payable  *'at  Kansas  City  Savings  Bank." 
[  See  cases  cited,  cuite,  482;  also,  Dolson  «.  Hope,  7-161.] 
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JBhror  from  Wyandotte  District  Court. 

Action  by  Glass^  on  a  promiesory  note  for  $89.  Trial  at 
the  September  Term  1874.  Verdict  and  judgment  for  de- 
fendant The  opinion  contains  a  full  statement  of  the  fitcts. 
Plaintiff  €Ha8$  brings  the  case  here. 

Scroggs  ^  BartleU,  for  plaintifil 
CM  ^  Alderij  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Valektikb,  J. :  This  was  an  action  on  a  promissory  note. 
The  defendant  Alt  set  up  as  a  defense  that  the  note  was  given 
by  him  to  the  plaintiff  Glass  in  consideration  for  intoxicating 
liquor  sold  by  the  plaintiff  to  the  defendant  in  violation  of  the 
dramshop  act  The  evidence  upon  this  subject,  so  fitr  as  it  is 
necessary  to  state  it,  is  as  follows:  The  note  is  dated,  "Kansas 
City,  Mo.,  March  18th  1874,"  and  is  made  payable  in  thirty 
days  <'at  Kansas  City  Savings  Bank/'  The  plaintiff  testified 
''that  the  note  in  suit  was  taken  by  him  in  fnll  payment  for  a 
certain  credit  given  to  said  defendant  by  him  upon  the  pur- 
chase of  a  barrel  of  whisky  on  the  thirteenth  day  of  February 
1874;"  and  "that  the  barrel  of  whisky  sold  by  plaintiff  to  de- 
fendant was  delivered  by  plaintiff  to  defendant  in  the  city  of 
Wyandotte,  Kansas."  The  defendant  testified  ^Hhat  the  con- 
sideration for  the  note  sued. upon  was  one  barrel  of  whisky;" 
*4bat  the  contract  for  the  purchase  of  the  barrel  of  Whisky 
was  made  at  defendant's  place  of  business  in  the  city  of 
Wyandotte,  Kansas,  and  that  the  note  in  suit  was  actually 
signed  by  him  at  the  same  place."  The  plaintiff  offered  to 
prove  'Hhat  he  held  a  license  from  the  United  States  govern- 
ment,  and  from  the  City  of  Kansas,  state  of  Missouri,  as  a 
wholesale  liquor-dealer  in  said  City  of  Kansas,"  but  the  court 
excluded  the  evidence.  There  was  no  claim  or  pretense  that 
the  plaintiff*  ever  had  any  license  to  sell  intoxicating  liquors  in 
Kansas,  and  there  was  no  evidence  tending  to  show  that  said 
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barrel  of  whisky  had  ever  been  anywhere  else  except  in  Wy- 
andotte, Kansas.  The  jury  found  a  general  verdict  in  favor  of 
the  defendant  and  against  the  plaintiff;  and  also,  in  answer  to 
the  following  interrogatory,  responded  in  the  affirmative,  to- 
wit: 

.  ''Was  the  consideration  of  the  note  sued  on,  a  sale  made 
within  this  state  of  a  quantity  of  whisky  by  said  plaintiff  to 
defendant  previous  to  the  giving  of  said  note  without  said 
plaintiff  first  taking  out  and  having  a  license  as  grocer,  dram- 
shop-keeper, or  tavern-keeper,  as  provided  hj  the  statutes  of 
the  state  of  Kansas  in  cases  made  and  provided?"  Answer^ 
"Yes." 

It  will  be  seen  from  the  foregoing,  that  this  ease  falls  within 
the  decision  made  in  the  case  of  Dolson  v.  Hopty  7  fcw.  161,  and 
not  within  the  decisions  made  in  the  cases  of  Haug  r.  GiUeiij 
14  Kas.  140;  WiUiams  v.  Feiniman^  14  Kas.  288;  MeCariy  v. 
Oordon^  16  Kas.  85;  QUI  v.  Kaufman^  16  Kas.  571,  and  Snider  v. 
Koehler^  ante,  432.  The  sale  in  this  case  was  clearly  a  Kansas 
sale,  and  the  plaintiff  had  no  license  to  sell  intoxicating  liquors 
in  Kansas,  and  therefore  the  plaintiff  cannot  recover.  And  it 
can  make  no  difference  that  the  plaintiff  sold  the  liquor  on  a 
month's  credit,  and  that  the  note  was  not  given  until  the  end 
of  such  month,  and  was  then  given  on  the  extension  of  time 
for  the  payment  of  the  debt  still  another  month;  nor  can  it 
make  any  difference  that  the  note  was  dated  "Kansas  City, 
Mo.,"  (being  in  fact  executed  in  Kansas,)' and  made  payable 
*'at  Kansas  City  Savings  Bank."  The  debt  for  which  it  was 
given  was,  according  to  the  evidence  and  findings,  created  in 
violation  of  the  laws  of  E^ansas,  and  therefore  the  ^courts  of 
Kansas  cannot  be  invoked  to  aid  in  its  collection.  Such  note 
cannot  be  collected  under  the  laws  of  Kansas. 

The  judgment  of  the  court  below  must  be  affirmed. 

Brewer,  J.,  concurring. 

HoBTON,  0.  J.,  not  sitting  in  the  case. 
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DiXTBB  et  al  Y.  Bauvzl  Oochbait  e<  oL 

L  SuMxoMB ;  Mud  be  Under  Seed,    A  Bummons  issned  without  a  seal  from  a 
district  court  is  ToicL 

%  Finding  of  "  Dub  Sxrvicb,"  Prima  Facie  Emdenee  of  Valid  Summons,  In  a 
ca$e  in  the  district  conrt^  where  a  judgment  is  rendered  upon  default,  and 
each  judgment  is  assailed  in  the  supreme  court,  because  the  court  below 
had  no  jurisdiction  of  the  defendants^  for  the  alleged  reason  that  the 
Bommons  was  not  attested  with  the  seal  of  the  court,  and  nothing  is 
presented  to  the  supreme  court  to  sustain  the  said  clainl  except  the 
transcript  of  the  record  of  the  court  below,  which  fails  to  show  on  the 
copy  of  the  summons  set  forth  any  seal  annexed  thereto,  but  the  journal 
entry  of  the  judgment  states  the  court  found,  "that  due  personal 
Bervice  of  summons  was  made  upon  the  said  defendants  as  required  by 
law,"  hdd,  that  such  finding  and  adjudication  of  the  court  are  prima 
facie  evidence  of  the  legal  authentication  of  the  summons  with  the 
seal.  [jBiinmf^IUppeny,  24-31  ;jimv.JJcyo2^ 
27-^82.] 

JSrrar  from  Clay  District  Court. 

Cochran  and  two  others,  as  partners,  filed  their  petition 
Against  A.  JF.  Dexter^  John  Dexter^  and  Emma  Dexter^  count- 
ing upon  a  note  given  to  plaintiff  by  said  A.  E.  and  John^ 
and  a  mortgage  executed  by  said  A.  F.  and  Emmay  his  wife. 
The  note  was  for  $1,676.67,  and  the  mortgage  was  upon  the 
north  half  of  sec  28,  and  east  half  of  northeast  quarter  of 
sec  22,  in  township  7  south,  of  range  2  east,  in  Clay  county 
Both  note  and  mortgage  were  dated  26th  November  1872. 
The  petition  was  filed,  and  summons  issued,  28d  December 
1873.  The  summons  was  personally  served  on  each  of  the 
three  defendants,  24tli  of  December.  *The  defendants  made 
default  At  the  May  Term  1874,  judgment  was  given  against 
i.  F.  and  John  Dexter  for  $1,949,87,  and  costs,  and  a  decree 
of  foreclosure  and  for  the  sale  of  said  mortgaged  premises 
was  entered  against  said  A*  F^  and  Emma.  An  order  of  sale 
was  issued  23d  June,  and  returned  by  the  sheriff  without  any 
indorsement  of  service,  22d  August  1874.  Nov.  9th,  the  sher- 
iff filed  ''an  appraisement"  of  the  mortgaged  premises,  made 
June  28d  1874,  by  J.  W.  K,  G.  E.  L.  and  W.  M.,  under  an 
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appointment  made  by  the  eheriff.  Said  mortgaged  premiseB 
were  appraised  at  $8,600.  An  alias  order  of  sale  was  iasued 
July  13th  1874,  (in  the  life-time,  and  before  the  return  of  the 
order  of  22d  June.)  This  order  was  received  by  the  sheriff 
the  day  of  its  date,  and  was  returned  Sept.  9th  1874,  accom- 
panied by  proof  of  publication  of  notice  of  sale  to  take  place 
August  21st.  No  sale  was  made.  Sept.  9th,  a  plnries  order  of 
sale  was  issued,  which  was  received  by  the  sheriff  on  that  day, 
and  returned  on  the  9th  of  November,  with  proof  of  notice  of 
sale  to  take  place  October  17th,  and  indorsed,  <'  Not  sold  for 
want  of  bidders."  Nov.  16th,  plaintiffs  moved  for  an  order 
for  a  reappraisement  of  the  real  property  described  in  the 
mortgage  and  decree,  which  order  was  allowed.  A  second 
piuries  order  of  sale  was  issued  December  8th  1874,  and  de- 
livered to  th^  sheriff  that  day.  On  the  16th  he  appointed  new 
appraisers,  and  they  appraised  the  real  property  described  in 
the  decree,  at  $2,000.  The  sheriff  advertised  said  property  to 
be  sold  January  15th  1875,  and  at  that  time  sold  the  same  to 
Orrin  B.  Taylor ^  one  of  the  plaintiflb,  for  $1,334.38.  Due  re- 
turn of  the  last-mentioned  order  of  sale,  with  the  proceedings 
of  the  sheriff  thereunder  indorsed  thereon,  was  made  on  the 
20th  of  January.  At  the  May  Term  1875  of  the  district  court, 
the  plaintiffB  filed  their  motion  for  a  confirmation  of  said  sale, 
and  said  sale  was  confirmed,  and  the  sheriff  ordered  to  make 
a  deed  to  the  purchaser,  etc.  The  defendants  did  not  file  a 
motion  to  set  aside  the  sale,  nor  appear  and  resist  the  motion 
to  confirm;  nor  did  they  at  any  time  appear  in  said  cause  in 
the  district  court,  for  any  purpose  whatever.  It  appears  from 
the  record,  that  the  appraisers,  at  each  appraisement,  valued 
and  appraised  the  two  parcels  or  tracts  described  in  the  peti- 
tion together,  (as  one  parcel,)  and  not  separately.  And  it  also 
appears  that  the  sheriff  sold  said  two  tracts  together,  and  not 
separately.  The  Dezters  now  bring  the  record  here  for  re- 
view. 

C.  M.  KeUogg,  for  plaintiflb  in  error,  contended,  first,  ^^that 

the  court  did  not  have  jurisdiction  of  the  persons  of  these 
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plaiotifEb,  as  the  summons  issued  and  served  was  not  under 
the  seal  of  the  court;  second^  the  court  erred  in  setting  aside 
the  levy  and  appraisement,  under  the  order  of  sale  July  18th 
1874;  third,  the  court  erred  in  confirming  the  sale/* 

Clough  ^  Wheats  for  defendants  in  error,  submitted,  that  the 
presumption  is,  that  the  summons  served  was  properly  sealed ; 
(1  Kas.  167;)  but  if  not,  then  as  the  district  court  acted  on  the 
summons,  it  should  be  considered  as  amended,  (code,  §  189;  16 
Kas.  651,)  or  the  error  should  be  disregarded  as  not  affecting 
any  substantial  right  of  plaintiffs  in  error,  (code,  §  140,)  and 
this  court  ought  not  now  to  consider  such  question,  because  it 
was  not  presented  to  the  district  court;  8  Kas.  112,  120;  8 
Kas.  212.  The  property  having  been  twice  advertised  and 
offered  for  sale,  and  not  sold,  the  appraisement  was  set  aside, 
and  a  new  appraisement  ordered,  in  pursuance  of  §  468  of  the 
code. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  action  was  brought  in  the  court  below 
to  recover  judgment  on  a  promissory  note,  and  to  foreclose  a 
mortgage  given  to  secure  the  same.  A  summons  in  ordinary 
fprin  in  every  respect,  (unless  aR  plaintiffs  in  error  claim,  the 
seal  of  the  court  was  not  thereto  attached,)  was  issued  in  the 
action,  and  served  upon  the  plaintiffs  in  error.  Judgment  was 
rendered  on  the  note  sued  on,  and  a  decree  of  foreclosure  and 
sale  allowed.  Various  orders  of  sale  were  issued,  two  ap- 
praisements were  had,  and  the  mortgaged  premises  sold  to 
Orrin  B.  Taylor  for  $1,384.88.  The  defendants  in  the  court  be- 
low made  no  appearance;  but  they  now  allege  error  apparent 
in  the  record,  and  bring  the  case  here  for  review.  As  this 
court  has  decided  "that  any  error  apparent  in  the  final  judg- 
ment of  a  district  court  may  be  corrected  by  suit  in  error  in 
this  court,  although  no  exception  was  taken  thereto  by  the 
party  complaining,  and  no  appearance  by  him  at  the  trial  and 
judgment,  and  no  motion  made  to  set  aside  the  judgment," 
the  case  is  properly  here  for  the  decision  of  this  court.  WooUeg 

29—tr£a*. 
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V.  VanVolkenburgh^  16  Kas.  20;  2!anev.  Zane,  5  Kas.  182;  Len- 
der  V.  Caldwell^  4  Kas.  839;  Koehler  v.  Ball,  2  Kas.  160. 

The  first  error  alleged  is,  that  the  court  below  had  no  juris- 
diction of  the  parties  defendant  in  said  court,  because  the  seal 
of  the  court  was  not  attached  to  the  original  summons.     Of 
course,  if  the  summons  was  issued  without  a  seal,  it  would  be 
void,  and  a  judgment  founded  thereon  a  nullity.     Const,  §1, 
art.  3;  §  59,  code  of  civil  procedure;  §  8  of  act  relating  to  dis- 
trict courts.  Gen.  Stat.  304;  Lessee  of  Boal  v.  King,  6  Ohio,  11. 
But  we  are  not  satisfied  from  the  record  that  the  summons 
was  not  duly  authenticated  with  the  seal  of  the  court  at  its 
date  of  issuance.     It  appears  from  the  journal  entry  of  the 
judgment  that  the  court  found  "that  due  personal  service  of 
summons  was  made  upon  said  defendants,  as  required  by  law." 
This  finding  and  adjudication  cannot  be  ignored.     Courts  of 
general  jurisdiction  are  presumed  to  have  had  jurisdiction 
until  the  contrary  clearly  appears;  and  every  presumption  is 
in  favor  of  jurisdiction.  Haynes  v.  Cowen,  15  Kas.  637;  Butcher 
V.  Bank,  2  Kas.  70.     The  finding  and  adjudication  are  prima 
facie  evidence  of  the  due  and  legal  authentication  of  the  sum- 
mons, and  the  presumption  thus  raised  is  not  overthrown  by 
the  fact  that  in  the  record  presented  no  copy  or  mark  of  a  seal 
is  annexed  to  the  summons  therein  set  forth.     Nothing  is 
brought  to  this  court  but  a  transcript  of  the  judgment  and 
proceedings  had  in  the  cause  below;  and  for  aught  that  ap- 
pears, the  impression  of  the  seal  on  the  summons  when  afiixed 
thereto  may  have  been  so  slight  as  to  have  disappeared  between 
the  date  of  its  issuance,  Dec.  23d  1873,  and  the  time  the  tran- 
script was  prepared  and  certified  to,  on  September  2d  1875. 
We  have  not  the  same  opportunity  to  acertain  whether  the 
writ  was  issued  with  a  seal  as  the  district  court  had.     Personal 
inspection  of  the  summons  at  the  time  of  the  hearing  and  de- 
termination of  the  matter  may  have  established  conclusively 
the  fact  that  it  had  the  seal  of  the  court  attached  from  which 
it  issued.     Upon  the  finding  and  adjudication  of  the  court  be- 
low, and  an  examination  of  the  record,  we  must  presume  that 
the  summons  served  was  properly  sealed.     The  grounds  for 
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the  allegation  of  the  other  alleged  errors  in  the  case,  seem  to 
hb  trivial  and  unimportant. 

There  seems  to  have  been  some  irregalarity  as  to  the  return 
of  the  order  of  sale  issued  June  22d  1874,  and  the  issuance  of 
the  alias  order  of  sale  of  date  of  July  13th  1874.  But  as  the 
sale  was  not  made  under  either  of  these  orders,  no  error  is 
manifest  in  the  confirmation  of  the  sale  made  on  January 
15th  1876.  If  we  properly  understand  the  record,  the  prop- 
erty was  advertised  for  sale  Atigust  21st  1874,  and  again,  Octo- 
ber 17th  1874;  and  having  been  twice  advertised  and  offered 
for  sale,  and  not  sold,  said  appraisement  was  properly  set 
aside  and  a  new  appraisement  ordered,  in  pursuance  of  §  468 
of  the  civil  code.  If  it  be  contended  however,  that  the  ap- 
praisement of  June  28d  1874  was  not  valid,  because  it  was  not 
filed  until  November  9th  1874,  then  the  court  had  a  still  better 
reason  for  the  order  directing  the  reappraisement  of  the  prop- 
erty on  November  16th  1874. 

The  land  sold  consists  of  four  hundred  acres  —  being  three 
hundred  and  twenty  acres  in  one  section,  and  eighty  in  an- 
other. But  as  these  two  pieces  of  land  are  contiguous  to  each 
other,  and  the  judgment  debtors  owned  the  entire  interest  in 
the  premises,  the  sale  of  the  same  in  gross  is  not  void,  and 
the  court  below  committed  no  error  in  its  rulings.  Bell  v. 
Taylor,  14  Kas.  277. 

The  judgment  of  the  oburt  below  is  aflirmed. 

All  the  Justices  concurring. 
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Nathan  Drtvoos  et  at  ▼.  Thomas  A«  OtrLLnfAV,  « 

1.  AdkimistratobIb  GoMifi88iOM8;  Not  Allowed  Where  Admmiabrator  i»  22^ 
moved,  and  lUfusee  to  AccoimL  In  an  action  brought  upon  the  official 
bond  of  an  administrator,  whose  letters  have  been  revoked,  wh^re  each 
administrator  has  failed  to  make  any  settlement  as  required  by  law,  haa 
refused  to  account  for  the  moneys  collected,  and  compels  his  Buccessor 
of  the  trust  to  resort  to  litigation  to  protect  the  rights  of  the  estate, 
neither  such  administrator  nor  his  sureties  can  reduce  the  amount  due 
from  him  to  the  estate  by  the  commissions  of  six  per  centum  allowed 
administrators  for  their  services  under  {102  of  oh.  87,  Gen.  Stat.  1868. 
{Sumner  v,  Beiekeniker,  9-320.] 

2. Clam  for  Fees,  Not  AUotoed,  fmleee  VaM,  and  Paid.   In  an  action 

brought  upon  the  official  bond  of  an  administrator  to  recover  money 
due  an  estate,  where  the  defendants  attempt  to  reduce  the  amount  sued 
for  by  a  claim  for  fees  in  a  suit  in  the  district  court,  but  fail  to  show 
that  the  same  is  a  valid  charge  against  the  estate,  and  fidl  to  show  ite 
payment,  it  is  not  error  for  the  court  below  to  reject  the  claim. 

Error  from  Davis  Disiriet  Court. 

AoTiOK  bj  Cullinanj  as  administrator,  against  Dryfoos  and 
three  others,  on  an  administrator's  bond  givan  by  Dryfoos  as 
principal,  and  his  co-defendants  as  sureties.  The  plaintiff 
claimed  $1,415,  and  interest  thereou.  Dryfoos  answered  sep- 
arately, first,  "that  said  John  Sanderson,  deceased,  left  no 
personal  property  at  the  time  of  his  death  belonging  to  his 
estate,  nor  since  that  time  has  any  personal  property  belong- 
ing thereto  come  to  the  hands  or  knowledge  of  defendant; 
while  all  sales  of  real  property  of  said  estate,  which  at  any 
time  have  been  made  were  made  by  one  Wm.  Sanderson,  a 
co-administrator,  and  the  moneys  received  therefrom  were 
disbursed  by  him,  and  not  by  defendant,  and  under  the  order 
of  the  probate  court; "  and  second,  that  there  was  due  defend- 
ant from  the  estate  of  said  John  Sanderson  the  sum  of  $446.08, 
for  which  he  claimed  judgment.  The  sureties  answered,  alleg- 
ing the  same  matters  set  forth  in  the  answer  of  Dryfoos.  There 
was  annexed  to  each  answer,  as  a  part  thereof,  a  "  statement  of 
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administrator's  account/'  between  the  estate  of  Sanderson  and 
DryfoQSj  which  statement  admits  the  receipt  by  Drj/foas  of 
$995  in  money,  and  alleges  payments  to  amount  of  |1,005.74 — 
claiming  $10.74  as  due  to  DryfooBy  to  which  are  the  added 
daims  of  $60.34  as  *^  commissions  and  percentage,"  and  $875 
as  "a  reasonable  allowance  as  administrator  in  charge  of  said 
estate,  and  for  collecting  and  preserving  the  same  until  the 
revocation  of  his  letters  of  administration."  Total,  $446.08. 
Plaintiff  replied,  a  general  denial.  Trial  at  the  May  Term 
1875.  The  evidence  was  mainly  documentary,  being  records 
of  the  probate  court  The  defendants  claimed  certain  allow* 
ances  which  are  mentioned  in  the  opinion,  infra.  Finding  and 
judgment  in  favor  of  plaintiff  for  $1,036  16.  Dryfoos  and  his 
(KMiefendants  bring  the  case  here  on  error. 

G,  G.  ChXj  and  James  Ketnery  for  plaintiffs  in  error. 
MeCbare  ^  Humphrey y  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J.:  This  was  an  action  brought  by  Cullinan  in 
the  court  below,  as  administrator  de  bonis  non  of  the  estate  of 
John  Sanderson  deceased,  against  Dryfoos  and  others  on  the 
official  bond  of  said  Dryfoos,  as  administrator  of  said  estate, 
to  recover  moneys  received  by  Dryfoos  as  such  administrator. 
The  petition  charged  that  said  Dryfoos  was  guilty  of  waste  and 
UD&ithful  administration.  Dryfoos  was  appointed  administrar 
tor  August  17th  1870,  and  his  letters  of  administration  were 
revoked  by  the  probate  court  August  1st  1874.  Cullinan  was 
thereupon  appointed  administrator  de  bonis  non  of  the  said  estate 
of  Sanderson  deceased.  The  record  shows  that  no  settlement, 
annual  or  otherwise,  was  ever  made  by  Dryfoos  as  such  admin- 
istrator, and  no  statement  or  voucher  for  any  disbursements  by 
Dryfoos  for  the  benefit  of  the  estate  was  ever  filed  in  the  office 
of  the  probate  court.  The  only  report  or  statement  of  the  as- 
sets and  liabilities  of  the  estate  filed  by  Dryfoos  was  the  inven- 
tory provided  by  the  statute,  and  a  paper  showing  the  alleged 
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indebtedness  of  the  estate,  of  date  August  14th  1871.  The 
plaintiffs  in  error  claim  the  court  below  erred  in  refusing  to 
allow  Dryfoos  for  his  services  as  administrator  six  per  centum 
on  the  whole  amount  of  personal  estate  and  on  the  money 
arising  from  the  sale  of  lands  of  the  estate.  The  question  is 
presented,  whether  in  an  action  to  recover  on  an  administra- 
tor's bond,  when  there  has  been  unfaithful  administration,  the 
administrator  guilty  of  dereliction  of  duty,  is  entitled  to  reduce 
the  amount  of  money  wrongfully  detained  by  him  after  his 
repaioval  from  administratorship,  by  the  commission  prescribed 
in  §162,  of  the  act  relating  to  executors  and  administrators. 
We  think  not.  Such  a  construction  of  §  162  would  be  grossly 
unjust.  When  a  person  is  unfaithful  to  a  trust  confided  in 
him,  and  compels  the  parties  interested  therein  to  resort  to 
litigation  to  protect  their  rights,  he  forfeits  his  right  to  com- 
pensation for  his  services.  Sumner  v.  Rdnhenikerj  9  Kas.  820. 
The  section  relied  upon  to  give  Dryfoos  compensation  was 
evidently  intended  to  recompense  an  executor  or  administrator 
who  performed  beneficial  services  to  an  estate,  or,  in  other 
words,  who  complied  with  the  provisions  of  law  regulating 
the  discharge  of  his  duties.  To  allow  the  six  per  centum 
claimed,  as  a  valid  reduction  from  the  moneys  wrongfully  de- 
tained by  Dryfoos,  after  his  removal  from  his  trust,  would  dis- 
tort the  evident  object  of  the  law.  The  compensation  provided, 
is  for  the  services  of  executors  and  administrators;  and  to  con- 
strue the  section  as  contended  for  by  the  counsel  of  plaintiff 
in  error  would  make  such  compensation  equally  applicable  for 
the  payment  of  intentional  or  willful  neglect  of  duty,  as  for 
services  actually  performed.  As  the  record  shows  that  Dry- 
foos failed  to  discharge  his  trust;  as  he  was  guilty  of  neglect 
of  duty;  as  he  failed  to  make  his  settlements  as  provided  by 
law,  and  wrongfully  refused  to  account  for  moneys  collected 
belonging  to  the  estate,  the  court  below  committed  no  error 
in  disallowing  the  claim  for  six  per  centum  commission.  The 
services  to  justify  such  compensation  had  not  been  fiilly  ren- 
dered.   As  Dryfoos  was  not  entitled  to  his  claim  for  commis- 
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sion,  his  sureties  on  his  bond  could  not  be  entitled  to  any 
deduction  from  the  money  due  therefor. 

The  only  other  alleged  error  is  that  the  court  below  refused 
to  credit  the  account  of  Dryfoos  with  $39.80  due  one  A.  T. 
Owens  for  "fees  in  the  district  court  in  the  case  of  the  heirs 
of  John  Sanderson,  deceased,  against  W.  H.  Moore."  The 
court  properly  rejected  this  claim,  as  the  record  does  not  show 
said  amount  to  have  been  a  valid  charge  against  the  estate  of 
Sanderson,  and  fails  to  show  that  the  same  had  been  paid  by 
Dryfoos,  or  by  any  one  for  him. 

No  error  appearing  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

All  the  JostioeB  ooncurring. 


J.  H.  Blaki  itoLr.  Comm'rs  ov  Johkbon  County. 

OomiTT  Tbbasukbb;  FBe§;  FercmioQe  en  BedempUon  MoneyM.  Under  the 
UwB  of  186S  the  county  treasurer  was  not  authorised  to  charge  the 
ooanty  three  per  cent.,  or  any  other  sum,  on  moneys  received  for  the 
ndemption  of  real  estate  sold  on  tax  sale  to  indiyiduals. 

Brror  from  Johnscn  District  Court. 

Blaki  was  treasurer  of  Johnson  county  from  July  1870  to 
July  1872,  during  which  time  there  was  paid  to  him  as  treas- 
urer, and  for  the  redemption  of  lands  which  had  been  sold  for 
taxes,  the  sum  of  $28,099.58.  Said  moneys  were  paid  by  divers 
individuals  who  redeemed  their  individual  lands,  such  moneys 
being  usually  called  and  denominated  "individual  redemp- 
tions.'' Blake  claimed  that  there  was  due  him  on  such  re- 
demptions a  "commission"  of  three  per  centum  on  the  aggre- 
gate amount  of  such  redemptions,  amounting  to  the  sum  of 
$692.87,  which  sum  he  retained  in  his  possession  as  being  due 
him  from  the  county.  The  Board  of  County  Commissioners  de- 
nied their  liability  to  Blake  for  said  commission,  and  denied 
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Blake^s  right  to  retain  or  to  recover  the  same.  An  amicable 
action  was  thereupon  instituted  by  the  Board  of  County  Com" 
missioners  as  plaintiff,  against  Blake  and  the  sureties  on  his 
official  bond  as  treasurer,  to  recover  the  sum  so  retained.  The 
action  was  tried  upon  an  agreed  statement  of  facts,  at  the  Au- 
gust Term  1878.  Judgment  in  favor  of  plaintiff  for  $692.87, 
and  for  costs,  and  the  defendants  bring  the  case  here. 

# 
A.  Smith  Devenney,  for  plaintiffi  in  error. 

J.  W.  QreeTif  county-attorney,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwer,  J. :  Was  a  county  treasurer,  under  the  laws  of 
1868,  entitled  to  receive  from  the  county  a  commission  of 
three  per  cent  on  those  redemptions  commonly  called  *4ndi- 
vidual  redemptions,''  that  is,  those  cases  in  which  the  owner 
redeems  from  a  tax  sale  to  an  individual?  The  treasurer  was 
entitled  to  such  fees  and  compensation  as  the  law  allowed,  and 
no  more.  Sec.  7  of  ch.  89,  Gen.  Stat  479,  prescribed  his  com- 
pensation. It  reads,  ^*  The  county  treasurer  shall  be  entitled 
to  receive  the  following  fees:  For  collecting  taxes,  *  *  *  on 
moneys  received  other  than  taxes,  three  per  cent.;  *  *  *  for 
certificate  of  redemption,  .25."  It  is  claimed  under  the  clause 
quoted,  that  he  is  entitled  to  three  per  cent  on  the  moneys  re- 
ceived from  these  individual  redemptions.  It  is  argued  that 
when  property  is  sold  at  a  tax  sale  to  an  individual,  the  taxes 
are  paid,  the  state  receives  its  share,  and  the  county,  township, 
and  school  districts,  theirs.  When  therefore  the  owner  re- 
deems, this  redemption  is  in  no  sense  a  payment  of  taxes — 
that  it  is  simply  the  removal  of  an  incumbrance,  like  a 
mortgage  held  by  an  individual.  The  money  therefore  is 
"  money  received  other  than  taxes,"  within  the  very  letter  of 
the  statute.  We  cannot  concur  in  these  views.  We  under- 
stand the  sections  as  prescribing  the  commissions  to  be  paid  < 
on  moneys  received  by  the  public,  and  for  its  benefit,  and  not 
as  authorizing  the  treasurer  to  charge  the  county  three  per 
cent,  on  all  moneys  passing  through  his  hands  whether  the 
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public  be  interested  in  them  or  not  It  must  be  borne  in  mind, 
that  the  question  presented  is,  whether  the  coimly  is  chargeable 
with  this  commission;  and  not  simply,  whether  the  treasurer 
m  entitled  to  receive  iL  The  statute  nowhere  says  in  terms, 
that  the  county  shall  pay  any  of  these  fees  allowed  the  treas- 
urer. It  says  certain  commissions  shall  he  paid  on  taxes  col- 
lected, and  other  commission  on  moneys  other  than  taxes. 
Prima  facie  therefore,  these  commissions  would  he  charged 
upon  the  amount  received,  and  against  the  party  for  whom 
they  were  received.  Before  such  fees  could  be  charged  against 
a  party  who  has  no  interest  in  the  money  received,  there  must 
be  plain  warrant  of  the  statute  for  such  charge.  Ordinarily  it 
would  seem  strange  if  A.  was  compelled  to  pay  an  officer  for 
services  in  which  B.  alone  was  interested.  And  the  fact  that 
the  officer  is  entitled  to  the  fees,  would  not  of  itself  establish 
A.'8  liability  therefor.  In  the  case  at  bar,  the  county  has  no 
interest  in  the  money  received.  It  belongs  exclusively  to  the 
holder  of.  the  certificates.  The  county  received  the  full  taxes 
when  the  sale  was  made,  and  the  treasurer  received  from  the 
county  his  commission  on  such  taxes.  Thenceforward  the 
county  had  no  interest  in  the  property.  It  was  a  matter  purely 
between  the  land-owner,  and  the  holder  of  the  certificate. 
The  sale  might  ripen  into  a  deed,  or  the  owner  might  redeem. 
Either  way,  it  was  a  question  between  individuals,  and  not  one 
whose  determination  enriched  the  treasury  of  the  county  in 
the  slightest  degree.  We  think  therefore  that  the  county  was 
not  chargeable  for  such  fees,  and  the  judgment  must  be  af- 
firmed. 

All  the  Justices  concurring. 
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Thi  Statb  ov  Eansab  v.  Jacob  Gbbbi. 

1.  CBiicnrAL  Law;  Knowledge  of  Accused;  Instruction.  An  instrnction  in  a 
criminal  case,  that,  "where  evidence  which  would  rebut  or  explain  cer- 
tain facts  and  drcumstanoes  of  a  grave  and  aaspicioaa  nature,  is  pecnU 
iarly  within  the  defendant's  knowledge  and  reach,  and  he  makes  no 
effort  to  procure  it,  the  jury  may  properly  take  such  fact  into  considera- 
tion in  determining  the  prisoner's  guilt  or  innocence ;  but  no  inference 
of  guilt  is  to  be  drawn  from  the  omission  of  the  defendant  and  his  wife 
to  testify"— is  not  erroneous;  and  if  applicable  to  the  &ct8  in  the  case 
furnishes  no  ground  of  reversaL 

2.  Labcbmy;  Circumstances  and  Conduct,  of  Accused,  When  Competent^  m 
Tending  to  Show  Quilt,  On  the  trial  of  a  party  charged  with  the  larceny 
of  a  large  sum  of  money,  and  in  which  the  evidence  is  mainly  circum- 
stantial, evidence  that  prior  to  the  larceny  the  defendant's  family  were 
in  very  straitened  circumstances,  and  that  subsequently  it  displayed 
considerable  means,  and  evidence  that  subsequently  to  the  larceny  a 
creditor  in  seeking  to  collect  his  claim  charged  him  in  the  presence  of 
several  witnesses  with  having  had  and  used  considerable  sums  of 
money,  and  with  having  lost  many  dollars  in  gambling,  and  referred 
him  to  the  records  of  the  county  and  to  the  bystanders  for  proof  of  such 
charges,  and  that  defendant  in  reply  thereto  denied  none  of  such 
chargeSi  except  that  he  had  lost  any  amount  of  money  in  gambling,  is 
competent  to  go  to  the  jury.  [Home  v.  State,  1-42;  BaUou  v,  Humphrey, 
8-219;  suae  v.  Adams,  20-^28;  Oannon  v.  Sleoens,  13-447.] 

3. ^  Upon  examination  of  the  testimony  in  this  case,  it  is  held, 

that  the  judgment  cannot  be  set  aside  in  this  court  on  the  ground  that 
the  verdict  is  against  the  evidence. 

Appeal  from  Leavenworth  District  Court 
Grebe  was  tried  and  convicted  of  the  crime  of  grand  lar- 
ceny.  The  information  charged  the  defendant  with  the  steal- 
ing of  $25  in  gold,  $26  in  silver,  and  $2,500  in  treasury  notes 
and  national  bank  notes,  belonging  to  John  Bass,  and  from 
the-  dwelling  house  of  Sass,  on  the  night  of  17th  January 
1875.  Trial  at  the  March  Term  1876.  Verdict  of  guilty, 
and  defendant  was  sentened  to  imprisonment  in  the  peniten- 
tiary for  five  years.  From  such  judgment  of  conviction  Grebe 
appeals. 

F.  P.  MtzwiUiam,  for  appellant 

i.  M.  Goddard,  county-attorney,  /or  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  Appellant  was  convicted  in  the  district  court 
of  Leavenworth  county  of  the  crime  of  grand  larceny  in 
the  stealing  of  $2,551  in  money,  and  from  such  conviction 
appeals  to  this  court  He  alleges  error  in  three  respects — 
that  the  verdict  was  against  the  evidence,  that  improper  testi- 
mony was  admitted,  and  that  the  court  erred  in  one  of  its  in- 
Btructions.     The  instruction  complained  of  was  as  follows:.  . 

"The  jury  should  not  find  the  defendant  guilty  because  he 
may  have  no  evidence  to  show  his  whereabouts  at  the  time 
the  ofiense  charged  is  alleged  to  have  been  committed,  nor  to 
show  where  or  from  whom  he  received  any  of  the  money 
Bpoken  of  by  witnesses.  Nor  will  they  presume  that  his 
diaracter  is  bad,  simply  because  he  has  offered  no  testimony 
of  his  good  character.  But  where  evidence  which  would 
rehut  or  explain  certain  facts  and  cfrcumstances  of  a  grave 
and  suspicious  nature,  is  peculiarly  within  the  defendant's 
knowledge  and  reach,  and  he  makes  no  effort  to  procure  that 
testimony,  the  jury  may  very  properly  take  such  fact  into 
consideration  in  determining  the  prisoner's  guilt  or  innocence. 
But  no  inference  of  guilt  is  to  be  drawn  from  the  omission  of 
the  defendant  and  his  wife  to  testify." 

The  special  objection  of  appellant  is,  of  course,  to  the  next 
to  the  last  sentence.  It  seems  to  us  that  that  clause  is  only  a 
recognition  of  a  well-understood  principle  of  human  action. 
LMbrtofri.    The  instinct  of  self-preservation  impels  one  in  peril 

*^-  of  the  penitentiary  to  produce  whatever  testimony 
he  may  have  to  deliver  him  from  such  peril.  Every  man  will 
do  what  he  can  to  shield  himself  from  the  disgrace  of  a  con- 
viction of  crime,  and  the  burden  of  punishment.  We  all 
know  this.  We  all  expect  it.  Whenever  therefore  a  fact  is 
shown  which  tends  to  prove  crime  upon  a  defendant,  and  any 
explanation  of  such  fact  is  in  the  nature  of  the  case  peculiarly 
within  his  knowledge  and  reach,  a  failure  to  offer  an  explan- 
ation must  tend  to  create  a  belief  that  none  exists.  Will  not 
a  man  who  can,  explain  that  which  unexplained  will  stamp 
him  a  criminal   and   consign  him  to  the  felon's   cell?     The 

criminal  law  furnishes  in  its  rules  more  than  one  illustration 
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of  this  principle.  The  possession  of  recently-stolen  property 
casts  upon  the  possessor  the  duty  of  explaining  such  possea- 
sion.  Why?  Because  the  fact  and  manner  of  acquiring  that 
possession  are  peculiarly  within  his  knowledge  and  reach,  and 
the  instinct  of  self-preservation  will  compel  him  to  give  an 
explanation  thereof  consistent  with  his  innocence,  if  any  such 
explanation  exists.  Other  illustrations  might  be  cited,  but  it 
is  scarcely  necessary.  The  principle  itself  rests  in  the  com- 
mon knowledge  and  conviction  of  all.  We  think  the  prop- 
osition as  stated  is  abstractly  correct  Its  applicability  to  the 
case  at  bar  will  be  evident  when  we  come  to  notice  the  tes- 
timony. 

A  second  alleged  error  is  in  the  admission  of  testimony. 
The  larceny  charged  was  of  a  large  amount  of  money.  Th«i 
court  permitted  testimony  tending  to  show  that  prior  to  the 
s.  cinnnistattM  ^^^ccny  the  defendant's  family  were  in  very  strwt- 


oTaeooMd.      ened  circumstances,  and  that  subsequently  they 


and  conduct 

oTaeoosed. 

STidanoe. 


displayed  considerable  means ;  and  the  court  also 
permitted  a  creditor  of  Orebe's  to  testify  to  a  conversation 
had  with  him  after  the  larceny,  in  which,  to  induce  payment 
of  his  claim,  he  charged  Grebe  with  having  gambled  away 
some  hundreds  of  dollars,  and  with  having  had  and  used  con- 
siderable money,  and  referred  him  to  the  county  records,  and 
to  certain  parties  who  were  present  as  having  given  the  infor- 
mation, and  a  part  of  which  charges  only  Grebe  denied.  We 
think  both  these  items  of  testimony  competent  True,  the 
testimony  was  not  direct  pVoof  of  Grebe's  guilt.  And  indeed 
there  was  no  direct  testimony  as  to  who  committed  the  crime. 
But  there  were  circumstances  which  might  well  tend,  in  con- 
nection with  other  facts,  to  induce  a  belief  in  his  guilt  A 
change  in  one's  pecuniary  condition  may  often  be  very  sig- 
nificant At  least,  it  is  a  circumstance  which  the  jury  have  a 
right  to  consider.  So  also,  conversations  with  the  defendant 
as  to  his  pecuniary  condition,  although  not  had  in  reference  to 
the  alleged  larceny,  may  yet  throw  light  upon  such  condition, 
and  for  the  same  reason  are  proper  for  the  consideration  of 
the  jury. 
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Bot  the  principal  question  in  the  case  is,  it  seems  to  us, 
whether  the  verdict  was  against  the  evidence.    As  already 
intimated,  there  was  no  direct  proof  of  defendant's  guilt     It 
icboiniUiK  ^^  *  ^*^®  ^^  circumstantial  testimony.     And  the 
wiijw*?*^  question  therefore  is,  whether  these  circumstances 
"*"**"'     were  sucb  as  to  exclude  every  other  reasonable 
hypothesis  than  that  of  defendant's  guilt.  Home  v.  The  Staie^ 
1  Kas.  42.    After  giving  the  testimony  a  careful  review,  we 
are  constrained  to  hold  that  the  verdict  must  be  sustained. 
The  case  against  the  defendant,  it  must  be  admitted,  is  not  as 
stroDg  as  some  that  are  brought  here.     The  inference  of  guilt 
does  not  flow  from  the  circumstances  with  such  absolute  and 
irresistible  certainly  as  we  sometimes  find.    But  still  the  evi- 
dence was  sufficient    It  will  be  unnecessary  to  notice  it  in 
detaiL     It  will  be  sufficient  to  mention  a  few  of  the  more 
salient  facts.     Bass  and  his  wife,  from  whom  the  money  was 
stolen,  lived  across  the  alley  from  Grebe,  and  had  so  lived 
for  years.     They  went  out  to  spend  the  evening  with  a  neigh-^ 
bor,  and  returning  about  ten  o'clock  found  the  money  gone. 
The  chief  of  police  was  summoned,  and  the  premises  exam- 
ined«    A  light  snow  had  fallen  during  the  evening,  and  a 
single  track  was  found  leading  through  the  back  yard  and 
across  the  alley  in  the  direction  of  Grebe's  house.     About 
midnight  the  officer  went  to  Grebe's  house,  and  fouud  him  in 
bed.    His  shoes  were  on  the  floor,  and  still  wet    He  said  be 
had  been  out  in  the  evening  about  seven  o'clock  to  take  a 
glass  of  beer  with  a  friend.    The  track  was  not  measured, 
but  was  shown  to  have  been  made,  by  a  small  foot,  and  that 
Grebe  had  such  a  foot    Prior  to  this  time.  Grebe,  who  was  a 
shoemaker,  had  been  away  in  Great  Bend.     While  away  his 
family  was  apparently  in  great  destitution.     After  his  return 
he  remained  in  Leavenworth  some  weeks  after  the  larceny, 
and  then  again  went  to  Great  Bend.     There  he  paid  ofl*  a 
mortgage  on  a  lot  he  had  bought,  of  $265.     His  family  also 
seemed  to  have  plenty  of  money,  and  his  wife  displayed  a 
large  pocket-book.    The  afternoon  before  he  left  Leavenworth 
the  second  lime,  for  Great  Bend,  he  and  his  wife  were  seen  1o 
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go  out  in  the  yard,  back  of  their  house,  and  there  dig  into  the 
ground  with  a  shovel,  and  uncover  something  which  his  wife 
picked  up  and  wrapped  in  her  apron  and  carried  into  the 
house.  These  are  some  of  the  more  important  items  of  the 
testimony;  and  taken  in  connection  with  the  more  minute  de- 
tails, as  described  by  the  various  witnesses,  we  hold,  as  we 
have  stated,  that  the  verdict  must  be  sustained. 

It  may  not  be  out  of  place  to  state  in  this  connection,  that 
we  have  been  informed  that  since  the  trial  Grebe  was  called 
as  a  witness  in  a  civil  suit  brought  for  this  money,  and  in  that 
admitted  his  connection  with  the  crime  here  charged,  while  at 
the  same  time  implicating  others  in  the  offense. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


The  State  of  Kansas  v.  John  Btbbb. 

1.  AasntMSNT  or  Jtmr;  Motives,  and  CondcUraiions.  No  juror  should  be 
induced  to  agree  to  a  verdict  by  a  fear  that  a  failure  to  so  agree  will  1*6 
regarded  by  the  community  as  reflecting  either  on  his  intelligence,  or 
his  integrity.  Personal  considerations  should  not  influence  his  conclu- 
sions; and  the  thought  of  them  never  should  be  presented  to  him  as  a 
motive  for  action. 

2. Error  for  Court  to  Coerce  an  Agreement.    Where  upon  a  charge  of 

assault  with  intent  to  kill,  the  testimony  runs  in  two  lines,  one  tending 
strongly  to  prove  the  full  crime  charged,  and  the  other  to  prove  an  aHbi, 
and  that  the  defendant  was  innocent  of  any  offense,  and  where  it  ap- 
pears that  for  a  long  time  the  jury  were  unable  to  agree,  and  that  after 
having  been  unable  to  agree  for  many  hours  they  are  brought  into  court, 
and  the  duty  of  agreement  is  strongly  urged  upon  them  by  the  court, 
who  intimates,  that  it  would  be  a  reflection  on  them  not  to  agree — that 
there  should  be  concession  in  matters  of  detail  and  minor  importance 
— that  they  should  bring  their  minds  together  as  an  apothecary  mixes 
different  ingredients  and  ascertains  the  product,  and  that  they  need  not 
hope  to  be  discharged  for  a  long  time;  and  where  the  whole  tendency 
of  this  instruction  is  to  impress  too  strongly  upon  the  jury  the  duty  and 
necessity  of  coming  to  some  agreement,  and  thereafter  the  jury  return  a 
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yerdict  of  guilty  of  assault  only,  hddj  that  such  verdict  ought  not  to  be 
permitted  to  stand;  that  it  is  too  apparently  a  compromise  between 
those  believing  defendant  guilty  of  the  crime  of  assault  with  intent  to 
kill,  and  those  believing  him  guiltless  of  any  offense,  induced  wholly  or 
in  part  by  the  urgent  instructions  of  the  court  upon  the  duty  of  agree- 
ment   [£ta(e  «.  JFVtr&eel,  37-^29.] 


Appeal  from  Chautauqua  District  Oourt. 

Information,  charging  that  defendant  Bybety  '*  on  the  4tb  day 
of  July  1876;  at  Chautauqua  county,  in  and  upon  one  Jesse 
Peterson,  then  and  there  being,  feloniously  did  make  an  assault 
with  a  certain  gun  loaded  with  powder,  balls  and  caps,  which 
he  the  said  John  Bybee  in  his  hands  then  and  there  had  and 
beld,  the  said  gun  being  a  deadly  weapon,  and  the  said  Bybee 
then  and  there,  and  with  the  said  gun,  so  loaded  aa  aforesaid, 
feloniously  did  ehoot  at  and  toward  the  said  Jesse  Peterson, 
with  intent  him  the  said  Peterson  then  and  there  feloniously 
and  willftilly  to  kill  and  murder,  contrary,"  etc.  Plea,  not 
guilty.  Trial  at  the  September  Term  1876.  Verdict,  "guilty 
of  an  assault  only.''  The  judgment  and  sentence  of  the  court 
was,  <*that  said  defendant  pay  to  the  state  of  Kansas  a  fine  of 
1500,  together  with  the  costs  of  this  prosecution,  and  that  said 
defendant  be  committed  to  the  jail  of  Chautauqua  county  until 
said  judgment  be  complied  with."  Byhee  appeals.  The  prin- 
cipal matters  complained  of  are  fully  stated  in  the  opinion. 

W.  C.  Webb,  JR.  J.  EM,  and  C.  J.  Peckham,  for  appellant 
J.  D.  McBriariy  county-attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  Defendant  was  convicted  of  an  assault  in  the 
district.court  of  Chautauqua  county,  and  from  that  conviction 
appeals  to  this  court.  He  insists  that  the  information  is  in- 
Bufficient  in  not  specifically  alleging  that  the  ofiense  was  com- 
mitted within  the  state  of  Kansas.  The  very  question  has 
already  been  presented  to  and  decided  by  this  court,  and  a 
similar  information  adjudged  suflicient.  The  State  v.  Walter y  14 
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Eas.  875.  We  see  no  reason  to  alter  the  views  therein  ex- 
pressed. The  principal  question  however,  iB  presented  by  the 
following  bill  of  exceptions : 

{Tide.)  September  Term  1876.  Be  it  remembered,  that  after 
this  case  had  been  submitted  to  the  jury,  and  after  the  jury 
had  deliberated  upon  their  verdict  several  hours,  they  were 
brought  mto  court,  and  asked  by  the  court  if  they  had  agreed 
upon  a  verdict.  The  jury  having  answered  in  the  negative, 
the  court  addressed  them  in  substance  as  follows: 

^^ Gentlemen  of  the  Jury:  I  am  led  to  infer  from 'the  character 
of  your  communications  to  me  that  you  think  it  impossible  to 
agree,  and  desire  to  be  discharged.  You  have  heara  the  evi- 
dence, and  the  case  has  been  aoly  argued  by  counsel,  and  the 
court  has  afforded  every  facility  to  enable  you  to  understand 
the  case.  The  trial  has  been  very  expensive  to  the  public,  and 
has  occupied  a  great  deal  of  time  and  attention,  and  it  is  not 
possible  that  it  will  ever  be  more  clearly  presented  than  it  has 
been  in  this  its  first  presentation  to  a  jury.  I  do  not  desire  to 
try  the  case  again.  It  is  often  considered  a  reflection  on  the 
court,  and  upon  you,  as  jurors,  shbujd  you  not  agree.  You 
have  been  impanneled  to  come  to  an  agreement,  not  to  wrangle 
over  pet  ideas  and  theories.  It  is  the  duty  of  the  jury  to  agree 
if  possible.  The  theory  of  an  agreement  by  the  jury  is,  that 
twelve  minds  are  brought  as  nearly  together  as  it  is  possible 
for  twelve  minds  to  come.  To  bring  about  this  result,  it  is 
necessary  for  the  individual  juror  (in  matters  of  detail,  and  on 
questions  of  minor  importance,)  to  defer  to  some  extent  to  his 
fellow  jurors,  and  to  surrender  some  of  his  own  ideas  and 
opinions  to  what  seems  to  be  an  overwhelming  sentiment 
against  him.  Ifone  of  us  are  in&llible.  And  in  your  deliber- 
ations you  should  realize  this,  and  mutually  depend  upon  each 
other.  And  in  the  consideration  of  the  details  of  the  case, 
you  should  meet  the  questions  as  they  arise,  in  a  spirit  of  mu- 
tual concession  and  forbearance,  and  thus  gradually  as  you 
proceed  step  by  step  to  arrive  at  a  conclusion  to  which  you  can 
all  assent,  although  if  left  to  yourselves  you  would  probably 
come  to  a  different  conclusion.  You  should  bring  your  minds 
together  like  the  mixing  of  different  ingredients  by  an  apothe- 
cary, and  ascertain  what  is  the  product.  In  a  case  of  this  im- 
portance I  feel  it  to  be  my  duty  to  afford  you  the  most  ample 
opportunity  to  agree.  It  is  not  my  purpose  to  force  you  to  a 
verdict  not  in  accordance  with  your  convictions.  My  experi- 
ence with  juries  has  taught  me  that  they  often  agree  after  they 
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have  imagined  it  impossible  to  do  so,  and  after  the  agreement 
they  have  been  sarprised  that  they  ever  disagreed.  I  hope 
this  will  be  yoar  experience.  I  therefore  urge  upon  yon  to 
make  another  effort,  in  a  spirit  of  reconciliation,  and  &imefi8 
to  each  other,  to  the  accused,  and  to  the  public,  and  if  possible 
agree  upon  a  verdict;  and  I  warn  you  not  to  think  of  being 
discharged  for  some  time  to  come." 

To  the  ^ving  of  which  charge  or  instruction,  and  each  and 
every  part  thereof,  defendant  at  the  time  duly  excepted — 
first,  because  said  instruction  was  not  in  writing.  [This  ob- 
jection was  entered  after  the  delivery  of  the  foregoing  to  tiiie 
court,  but  counsel  for  the  defendant  had  no  intimation  that 
the  court  intended  to  address  the  jury  as  above  until  after  the 
address  was  delivered.]  Second,  because  said  instruction,  and 
each  and  every  part  thereof,  is  error  in  law;  third,  because  the 
giving  of  such  instruction,  after  the  retirement  of  said  jurjr  for 
deliberation  upon  their  verdict,  is  erroneous,  and  unauthorized. 
Bat  the  court  overruled  such  objections,  and  each  of  the  same, 
to  which  the  defendant  at  the  time  dul^  excepted,  and  still  ex- 
cepts, and  asks  the  court  to  sign  this  his  bill  of  exceptions,  and 
make  the  same  part  of  the  record,  which  is  done  accordingly, 
this  16th  of  September  1876.         W.  P.  Campbbll,  Judge. 

We  are  constrained  to  believe,  after  a  careful  examination 
of  the  record,  that  the  jury  were  misled  by  this  instruction, 
and  that  there  ought  to  be  a  retrial.  The  testimony  impresses 
U8  forcibly  with  the  conviction,  that  the  defendant  was  either 
gailty  of  an  offense  higher  than  that  of  which  he  was  found 
guilty,  or  guiltless  of  any  offense.  The  prosecuting  witness, 
and  his  wife^  testified  that  defendant  and  another  party  came 
to  their  house  in  the  night-time,  and  standing  within  twenty 
feet,  fired  several  shots  into  the  building.  The  building  was 
&  log  house,  one  story,  and  one  room,  and  the  chinking  be- 
tween the  logs  had  dropped  out  so  that  the  cracks  between 
the  logs  were  open,  from  the  width  of  a  hand,  up.  Some  of 
the  bullets  passed  through  the  bedtick  upon  which  prosecuting 
witness  and  his  wife  were  sleeping.  There  was  testimony  also 
of  a  previous  quarrel,  and  ill-feeling  between  the  parties.  The 
defendant  denied  the  shooting,  or  being  present  at  or  near  the 
house  of  the  prosecuting  witness  that  night,  and  testified  that 
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he  was  at  his  own  home  all  the  night     There  was  also  cor- 
roborating testimony,  but  there  were  distinctly  the  two  lines 
of  evidence.    Now  h^  the  jury  credited  the  defendant's  teBti- 
mony,  they  conld  not  have  done  otherwise  than  acquit;  and  it 
seems  to  us,  that  had  they  credited  the  testimony  of  The  State, 
they  must  have  found  the  defendant  guilty  of  something  more 
than  a  mere  assault    And  the  punishment  which  the  court 
imposed,  a  fine  of  five  hundred  dollars,  indicates  its  judgment 
as  to  the  aggravated  character  of  the  ofiense.    It  also  appears, 
both  from  the  bill  of  exceptions  and  from  other  parts  of  the 
record,  that  the  jury  were  for  a  long  time  unable  to  agree;  and 
if  we  may  credit  some  of  the  affidavits  filed  upon  the  motion 
for  a  new  trial,  were  evenly  divided.     It  seems  to  us  under 
these  circumstances,  that  the  remarks  of  the  learned  court 
were  calculated  to  exert  too  strong  a  pressure  upon  the  jury  in 
favor  of  the  agreement    It  may  not  perhaps  be  possible  to 
single  out  any  particular  sentence,  and  say  that  this  is,  strictly 
speaking,  and  taken  by  itself,  erroneous,  and  sufficient  to 
justify  a  reversal,  though  there  are  some  that  seem  to  trespass 
a  good  deal  on  the  right  and  duty  of  each  juror  to  the  free  ex- 
ercise of  his  individual  judgment    Yet  the  general  impression 
of  these  instructions,  as  we  read  them,  and  as  it  seems  to  us 
must  have  been  received  by  the  jury,  is,  that  the  jury  ought^ 
by  compromise,  and  surrender  of  individual  convictions  if  nec- 
essary, to  come  to  an  agreement,  and  that  a  failure  to   do 
so  would  be  an  imputation  upon  both  jury  and  court    T^ow 
while  a  court  may  properly  call  the  attention  of  the  jury  to 
many  matters  which  increase  the  desirability  of  agreement, 
such  as  the  time  already  taken,  the  improbability  of  securing 
additional  testimony,  the  general  public  benefit  in  a  speedy 
close  of  a  litigation,  and,  at  least  in  cases  where  the  matters  at 
stake  are  of  minor  importance,  the  question  of  the  expense  to 
the  parties  and  the  public,  yet  no  juror  should  be  influenced 
to  a  verdict  by  a  fear  of  personal  disgrace,  or  pecuniary  injury. 
No  juror  should  be  induced  to  agree  to  a  verdict  by  a  fear  that 
a  fitilure  to  so  agree  would  be  regarded  by  the  public  as  re- 
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fleeting  upon  either  his  intelligence,  or  his  integrity.  Personal 
considerations  should  never  he  permitted  to  influence  his  con-, 
elusions;  and  the  thought  of  them  should  never  he  presented 
to  him  as  a  motive'  for  action.  Nor  do  we  think  the  illustra- 
tion given  hy  the  learned  judge  a  happy  one.  A  verdict  is 
the  expression  of  the  concurrence  of  individual  judgments, 
rather  than  the  product  of  mixed  thoughts.  It  is  not  the 
theory  of  jury  trials,  that  the  individual  conclusions  of  the 
jurors  should  he  added  up,  the  sum  divided  hy  twelve,  and  the 
quotient  declared  the  verdict,  but  that  from  the  testimony  each 
individual  juror  should  he  led  to  the  same  conclusion;  and 
this  unanimous  conclusion  of  twelve  different  minds,  is  the 
certainty  of  fact  sought  in  the  law.  Especially  is  this  true  in 
criminal  trials.  Here  should  no  thought  of  compromise  be 
tolerated.  Before  the  state  can  fairly  demand  the  conviction 
and  punishment  of  an  alleged  criminal,  the  twelve  jurors 
should  each  be  led  from  the  testimony  to  a  clear  conviction  of 
his  guilt;  and  where  six  jurors  believe  a  defendant  guilty  of 
murder,  and  six  believe  him  innocent  of  any  offense,  it  is  an 
outrage  for  the  twelve  to  bring  in  a  compromise  verdict  of 
guilty  of  manslaughter.  We  fear  that  something  of  this  kind 
occurred  in  this  case,  and  that  the  charge  above  quoted  was 
mainly  instrumental  in  producing  this  result.  At  any  rate,  it 
seems  to  us  clear,  that  such  would  be  the  tendency  of  those 
instructions;  and  it  is  not  apparent  that  it  did  not  have  that 
effect  For  this  error  the  judgment  must  be  reversed,  and  the 
case  remanded  with  instructions  to  grant  a  new  trial. 

All  of  the  present  members  of  this  court  have  had  experi- 
ence as  district  judges,  and  know  what  is  their  solicitude  for 
the  agreement  of  juries,  and  their  repugnance  to  see  the  labors 
of  atrial  prove  abortive  through  the  failure  of  the  jury  to  agree. 
Ve  therefore  fully  appreciate  the  considerations  which  in- 
duced these  instructions  from  the  learned  judge,  and  fully 
sympathize  with  the  spirit  which  controlled  him,  but  are  nev- 
ertheless constrained  to  believe  that  he  passed  beyond  the  line 
which  should  limit  the  counsels  and  instructions  of  a  court  to 
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a  jury,  and  that  thereby  the  material  rights  of  the  defendant 
were  prejudiced. 
All  the  JoBtioes  concurring* 


John  T.  Braidt  v.  Frave  Thbritt. 

OfficBi  and  OmosB;  Perwa  in  Fouwrna^  mi  OwUd  by  Strategic.  Where  an 
office  is  in  dispute  between  to  persons,  and  the  one  in  actnal  posseesion 
of  the  office  steps  out  of  the  place  where  the  business  Is  usually  per- 
formed, but  with  no  Intention  of  abandoning  the  office,  or  of  giving  it 
to  the  other  person,  and  such  other  person  with  fall  knowledge  of  the 
&cts  steps  in  and  immediately  proceeds  to  do  business  as  though  he  was 
in  fact  the  officer,  hdd,  that,  as  between  such  two  persons,  the  one  previ- 
ously in  possession  must  be  considered  as  the  officer  cU  facto.  {SUUe  «. 
Dwrkee,  1^-306;  Hunt  t.  A$M&n,  27-787;  Morion  v.  Lee,  2S-28d.l 

Error  from  Doniphan  District  Court 

Action  brought  by  Drank  Theritt^  A.  J.  Selover,  and  Henry 
Dockhorn,  to  enjoin  and  restrain  John  T.  Braidt/^  Peter  Deiter, 
and  Benjamin  Harding,  who  claimed  to  be  councilmen  of  the 
city  of  Wathena,  from  acting  together  as  the  city  council  of 
8aid  city,  and  to  enjoin  and  restrain  Christopher  Nahrung,  the 
mayor  of  said  city,  from  recognizing  said  Braidy  as  such  coun- 
cilman. It  was  admitted  by  both  parties  that  Selover,  Dock- 
horn,  Deiter  and  Harding,  were  councilmen,  and  that  Nahrung 
was  the  mayor  of  Wathena.  The  contest  was,  whether  Ther- 
itt^ or  Braidy^  was  the  other  councilman.  Selover  and  Dock- 
horn  recognized  Theritt;  the  mayor,  and  Deiter  and  Harding, 
recognized  Braidy.  The  petition  for  the  injunction  was  filed 
May  3d  1875,  and  the  motion  for  a  temporary  injunction  was 
heard  before  the  district  judge,  at  chambers,  May  17th.  The 
district  judge  granted  the  temporary  injunction,  as  prayed  for 
by  the  plaintiffs,  and  the  defendant  Braidy  appeals  from  such 
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arder,  and  brings  the  case  here  for  review.    The  material  facts 
are  stated  in  the  opinion. 

W.  B.  Wtbhj  for  plaintiff  in  error. 

Prkt  ^  ffeatlqf,  and  jL  Pcny^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  brought  by  Frank  Ther- 
itt  and  others,  against  John  T»  Braidy  and  others,  to  restrain 
the  latter  from  interfering  with  Theritt  while  discharging  his 
duties  as  a  member  of  the  council  of  the  city  of  Wathena. 
Baid  city  was  a  city  of  the  third  class,  and  therefore  its  council 
consisted  legally  of  five  members.  (Laws  of  1871,  page  122, 
515.)  A.  J.  Selover,  Henry  Dockhorn,  Peter  Beiter,  and  Ben- 
jamin Harding,  are  admitted  to  have  been  four  of  such  mem- 
bers. Who  the  other  member  was,  is  a  disputed  question. 
The  office  however  belonged  to  Theritt,  or  to  Braidy.  Both 
claimed  it  Both  claimed  to  be  entitled  to  the  office,  and  both 
claimed  to  be  in  the  actual  possession  thereof.  And  which 
was  in  the  actual  possession  thereof,  is  really  the  only  question  < 
that  is  now  involved  in  this  case.  Or  rather,  the  only  question 
that  is  now  involved  in  this  case  is,  whether  Theritt  was  in  the 
actaal  possession  of  said  office  at  the  time  that  this  action  was 
commenced;  for  if  he  was  not  in  such  possession  at  that  time, 
then  he  cannot  maintain  this  action.  All  other  questions  have 
been  settled  and  adjusted  by  the  pleadings  and  the  evidence, 
leaving  only  this  one  question  for  our  consideration. 

It  is  admitted  that  for  the  year  previous  to  the  election  held 
on  April  6th  1875,  Theritt  was  a  member  of  the  council,  and 
had  the  actual  possession  of  said  office.  And  it  is  also  admit- 
ted that  Theritt  continued  in  the  actual  possession  of  said 
ofUce  until  April  80th  1875,  when  it  is  claimed  by  Braidy  that 
he  (Braidy)  was  duly  qualified  as  the  successor  of  Theritt,  and 
that  he  (Braidy)  took  die  actual  possession  of  such  office.  Un- 
d^  the  law,  Theritt  would  have  continued  to  hold  said  office 
until  his  successor  was  duly  elected  and  qualified.  (Laws  of 
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1871,  page  120,  §5.)  Theritt  claime  that  he  was  his  own  suc- 
cessor, and  that  he  not  only  held  the  office  up  to  April  20th 
1875,  hut  that  he  still  continues  to  hold  the  same.  Theritt  and 
Braidy  were  opposing  candidates  for  said  office  at  said  election. 
Theritt  claims  that  he  received  a  majority  of  all  the  votes  cast, 
:ind  that  he  was  therefore  duly  elected,  but  Braidy  on  the  other 
hand  claims  that  the  vote  was  a  tie  as  between  himself  and 
Theritt,  add  that  the  judges  of  the  election  under  the  law  by 
lot  decided  in  his  (Braidy's)  favor.  (Laws  of  1871,  page  120, 
§6.)  Theritt  however  received  thfe  certificate  of  election,  and 
qualified  under  the  same,  as  his  own  successor,  by  taking  the 
proper  oath  of  o^ffice  on  April  13th  1875.  On  April  20th  1876, 
the  council  met  in  regular  session — present,  Councilmen  Se- 
lover,  Dockhorn,  Deiter,  Harding,  and  Theritt  There  can  be 
no  question  but  that  Theritt  was  at  that  time  in  the  actual 
possession  of  the  office.  Braidy  was  also  present.  The  mayor 
was  also  present,  and  presided  at  the  meeting.  On  the  first 
vote  being  taken,  the  mayor  refused  to  recognize  Theritt  as  a 
member  of  council,  claiming  that  Braidy  was  elected  to  fill 
^  Theritt's  place,  whereupon  Councilmen  Selover,  Dockhorn, 
and  Theritt,  retired  from  the  meeting.  Braidy  was  then  sworn 
in  as  a  councilman,  and  he  with  Councilmen  Deiter  and  Hard- 
ing proceeded  to  do  business  as  a  city  council,  and  th,e  mayor 
recognized  them  as  such.  Now  evidently,  Theritt,  Selover, 
and  Dockhorn  had  no  intention  of  abandoning  their  offices 
when  they  retired  from  the  council  meeting.  They  did  not 
intend  to  create  vacancies  in  their  offices,  whereby  Braidy  or 
any  one  else  could  step  in  and  become  a  member  of  the  coun- 
cil, defactOy  or  otherwise.  They  simply  intended  to  leave  the 
council  without  a  quorum,  so  that  the  mayor  and  the  two 
members  of  the  council  who  recognized  Braidy*s  claims  could 
not  do  any  business.  Theritt  has  never  abandoned  his  office. 
He  has  never  created  such  a  vacancy  in  his  office  that  any 
other  person  could  step  in  and  become  an  officer  de  facto;  and 
therefore  Braidy  has  not  become  a  councilman  de  facto.  Or  At 
most,  we  do  not  think  that  he  has  become  such  an  officer  de 
facto  that  he  can  receive  any  benefit  therefrom  as  against  the 
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person  whom  he  has  illegally  attempted  to  ODBt  from  office.  As 
between  Braidy  and  Theritt,  Tberitt  must  be  considered  as  the 
officer  de  facto.  It  would  be  strange  doctrine  to  announce, 
that  whenever  an  officer  steps  out  of  the  place  where  he  asu- 
aDy  does  business,  that  any  person  who  may  choose  to  claim 
the  office  may  at  once  step  in,  and  become  immediately  an 
officer  de  facto.  Such  a  short  road  to  obtain  a  contested  office 
has  never  yet  been  opened.  This  is  not  the  legal  way  to  obtain 
the  possession  of  a  disputed  office.  The  only  legal  remedy  in 
snch  a  case  for  the  party  out  of  office  to  obtain  possession 
of  the  same  is  by  a  civil  action  in  the  nature  of  quo  warranto. 
We  have  already  held  that  two  persons  cannot  be  officers  de 
facto  for  the  same  office  at  the  same  time.  {McCalion  v.  Leaven- 
worth  Oo.f  8  Kaa.  487.)  And  we  have  also  held  that  the  officer 
de  facto  is  the  proper  person  to  hold  the  office  pending  any 
contest  therefor.  {The  State  v.  Durkety  12  Kas.  308,  814.)  In 
the  present  case  we  have  this  state  of  facts,  briefly  stated:  On 
April  20th  1875,  Theritt  had  been  acting  as  councilman  for 
over  a  year,  and  was  then  attempting  to  act  under  a  certificate 
of  election  for  another  year.  Braidy  had  never  (so  fkr  as  this 
record  shows)  acted  as  councilman,  and  had  no  certificate  of 
election.  Theritt  steps  out  of  the  place  where  the  council  did 
their  business,  and  Braidy  steps  in.  Theritt  had  no  intention 
of  abandoning  the  office,  and  Braidy  well  knew  that  Theritt 
claimed  the  office.  Do  these  facts  take  the  office  away  from 
Theritt,  and  give  the  same  to  Braidy?  We  think  not  Cer- 
tainly not  as  between  Braidy  and  Theritt 

The  order  of  the  court  below  will  be  affirmed. 

Brewer,  J.,  concurring. 

HoETON,  0.  J.y  not  sitting  in  the  case. 
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Iba  L.  Cabver  v.  Jambs  Shelly  &  Co. 

1.  ApplukSANCs;  Jubudiction;  What  i$  General  Appearanoe,  A  ▼olnntery 
appearance  of  a  partjr  to  an  action,  which  recognises  the  general  juris- 
diction of  the  court,  or  which  ia  not  made  for  the  special  purpose  of  con- 
testing the  jurisdiction  of  the  court,  or  for  any  other  special  purpose, 
will  be  construed  to  be  general  appearance  in  the  case,  and  will  be 
held  to  give  the  court  general  jurisdiction  in  the  case  over  sach 
party.  IMcBride  «.  JJorttodZ,  ^-411;  CbAen  «.  l¥ovbHdife,  6-^185;  ShutUr  v 
Jfinan,  19-117;  Bury  v.  ConJOin,  23-464;  Freeman  v.  Waynani,  25-280;  Meix- 
eU  V. Kvrtpatrick,  29-683;  Beniz  v.  Euhanls,  32-324. 

2.  Damages  in  Attaghmbnt  Proceedings;  Sd-Cff;  AUaehmenl'Sand,  Where 
a  plaintiff  at  the  commencement  of  an  action  obtains  an  order  of  at- 
tachment, which  order  ia  afterward  levied  on  the  defendant's  goods^  and 
then  the  attachment  ia  dissolved  on  motion  of  defendant^  the  defendant 
cannot,  in  the  same  suit^  and  without  mentioning  the  attachment-bond 
in  his  pleading,  have  any  damage  sustained  by  him  on  account  of  said 
attachment  set-off  against  the  plaintiff's  claim.  IPoufeU  9,  CMeendoffft 
23-538. 

Mror  from  SaUne  District  Cbwrt 

Shbllt  &  Oo.,  as  plaintiflb,  had  judgment  against  Coarver^ 
at  the  Jane  Term  1876  of  the  district  court,  for  $234.16,  and 
costs.    Carver  brings  the  case  here  on  error. 

John,  Foster^  and  QUI  ^  Reed^  for  plaintiff  in  error. 
71  F.  GhtrvcTf  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  hy 

Valentikb,  J. :  This  was  an  action  on  an  account  for  goods 
sold  and  deliv^ed.  The  action  was  commenced  before  a  jus- 
tice of  the  peace,  where  judgment  was  rendered  in  &vov  of 
the  plaintiffi,  (defendants  in  error.)  The  defendant  (plaintiff 
in  error,)  took  the  case  to  the  district  court  on  petition  in  er- 
ror, where  the  judgment  of  the  justice  was  affirmed.  The  de- 
fendant now  as  plaintiff  in  error  brings  the  case  to  this  court, 
and  asks  to  have  both  the  judgment  of  the  district  court  and 
the  judgment  of  the  justice  reversed.  Only  two  questions  are 
presented  in  this  court:  let,  Was  the  judgment  of  the  justice 
rendered  without  that  court  having  sufficient  jurisdiction  of 
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the  defendant?    2d,  Did  the  jnstice  err  in  refusing  to  allow 
the  defendant  to  plead  and  prove  his  set-off? 

L  The  action  was  commenced  on  February  5th  1875.  A 
summons  and  order  of  attachment  were  issued,  and  both 
served  on  that  day.  The  service  of  both  would  seem  to  be 
regular,  from  the  face  of  the  returns  made  by  the  officer.  As 
to  the  summons,  the  officer  returns  that  he  served  the  same 
"by  delivering  a  certified  copy  of  the  same  to  the  defendant 
on  the  5th  day  of  February  1875,  with  all  the  indorsements 
thereon.*'  On  the  same  day  the  defendant  appeared  in  the 
case,  and  moved  the  court  to  dissolve  the  attachment.  The 
grounds  for  this  motion  were,  that  the  matters  and  things  set 
forth  in  the  plaintifis'  affidavit  as  grounds  for  their  attach- 
ment were  not  true  in  fact.  On  the  next  day  this  motion  was 
heard  by  the  court,  on  oral  testimony,  both  parties  appearing, 
and  the  justice  found  that  the  grounds  set  forth  in  the  plain- 
tiffi'  affidavit  for  the  attachment  were  not  true  in  fact,  and 
thereupon  the  justice  dissolved  the  attachment  On  the  day 
set  for  the  trial  of  the  cause  the  defendant  appeared  specially, 
and  moved  the  court  /o  dismiss  the  action  on  the  ground  that 
he  had  not  been  served  with  summons.  This  motion  was 
heard  on  affidavits,  and  oral  testimony — the  plaintiff  appear- 
ing generally,  and  the  defendant  specially.  From  the  evi- 
dence introduced  it  would  seem  that  the  defendant  had  been 
served  with  summons,  but  that  the  service  was  irregular. 
The  officer  showed  the  defendant  a  copy  of  the  summons,  and 
the  defendant  said  it  "was  all  right,*'  and  probably  took  hold 
of  it,  but  the  constable  inadvertently  put  it  back  in  his  pocket, 
and  kept  it  If  a  motion  had  been  made  (o  set  aside  the  service^ 
before  the  defendant  made  any  other  appearance  in  the  case, 
probably  such  a  motion  should  have  been  sustained.  The 
justice  overruled  said  motion  to  dismiss  the  action.  The  de- 
fendant then  moved  the  court  for  an  adjournment  of  the  trial 
of  the  case,  for  thirty  days,  on  the  ground  of  the  absence  of 
material  testimony  which  he  had  been  unable  to  procure;  and 
he  supported  his  motion  by  affidavit  The  court  sustained 
the  motion,  and  granted  the  adjournment.     The  defendant 
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then  filed  his  bill  of  particulars.  This  bill  of  particulars  did 
not  set  forth  merely  a  defense  to  the  plaintiffs'  cause  of  action, 
but  it  went  beyond  defenses,  and  even  beyond  counterclaimB, 
and  set  up  a  cause  of  action,  wholly  independent  of  the  plain- 
tiffs' cause  of  action,  and  in  favor  of  the  defendant  and  against 
the  plaintiffs.  This  cause  of  action  of  the  defendant  was  in 
the  nature  of  an  action  for  "  malicious  prosecution "  against 
the  plaintiffs,  for  "falsely,  wantonly,  maliciously  and  without 
probable  cause"  suing  out  in  this  same  action  an  attachment, 
and  having  the  same  levied  on  the  defendant's  goods  "for  the 
purpose  of  mere  oppression,"  etc.  The  plaintiffs'  claim  was 
for  1224.20,  for  goods  sold  and  delivered.  The  defendant's 
claim  was  for  $1,000  damages  for  wrongfully  suing  out  said 
attachment.  The  defendant  made  no  defense  to  the  plaintiffs' 
claim,  but  admitted  that  the  same  was  correct,  and  then  asked 
that  one  claim  be  set  off  against  the  other  to  the  extent  of  the 
plaintiff'  claim,  and  then  that  he,  the  defendant,  have  judg- 
ment for  $300,  a  part  of  the  overplus,  and  the  full  amount  to 
which  a  justice's  j urisdiction  extends.  The  plaintifi  demurred 
to  the  defendant's  bill  of  particulars.  •  Both  parties  appeared 
and  argued  the  demurrer.  The  court  sustained  the  demurrer. 
Now  after  all  this  transpired,  can  it  be  said  that  the  justice 
did  not  have  sufficient  jurisdiction  of  the  defendant  to  render 
judgment  against  him?  Any  voluntary  appearance  of  a  party 
to  an  action  which  recognizes  the  general  jurisdiction  of  the 
court,  or  which  is  not  made  for  the  special  purpose  of  contests 
ing  the  jurisdiction  of  the  court,  or  for  any  other  special  pur- 
pose, will  be  construed  to  be  a  general  appearance  in  the  case, 
and  will  be  held  to  give  the  court  gene'ral  jurisdiction  in  the 
case  of  such  party,  Cohen  v.  Trowbridge^  6  Kas.  385,  893;  Mc- 
Bride  v.  Hariwell^  2  Kas.  411, 415;  1 XJ.  S.  Dig,,  first  series,  101, 
103,  paragraph  580,  et  seq. 

n.  We  think  the  justice  rightfully  held  that  the  defendant's 
set-off  could  not  be  set  up  in  this  action.  1st:  It  had  no  ex- 
istence at  the  time  this  action  commenced.  A  defense  to  an 
action  may  be  set  up  and  used,  although  it  may  not  have 
accrued  until  after  the  action  was  commenced.     But  this  is 
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not  a  defense.  2d:  The  defendant  does  not  claim  that  his 
supposed  set-off  is  a  counterclaim,  and  it  is  not.  It  has  no 
connection  with  the  "foundation"  or  "subject"  of  the  plain- 
tiffi'  action.  (Civil  Code,  §95.)  Sd:  Neither  is  his  supposed 
Bet-off,  a  set-off.  A  set-off  "  must  be  a  cause  of  action  arising 
upon  contract,  or  ascertained  by  the  decision  of  a  court." 
(Civil  Code,  §  98.)  There  is  no  pretense  in  this  case  that  the 
defendant's  set-off  is  founded  upon  any  contract,  or  upon  the 
decision  of  any  court  It  is  founded  purely  and  entirely  upon 
a  tort  The  plaintiffs  of  course  gave  bond  when  they  obtained 
laid  attachment.  The  bond  in  this  case  was  for  the  sum  of 
1500.  But  the  defendant  did  not  found  his  set-off  upon  said 
bond.  He  entirely  ignored  the  bond.  He  did  not  even  men- 
tion the  bond  in  his  bill  of  particulars.  It  would  seem  from 
the  amount  he  claimed  that  he  thought  the  bond  was  too  small 
to  cover  his  damages. 

The  judgment  of  the  conrt  below  must  be  affirmed. 

Brbwbb,  J.,  concurring. 

HoBTOH.  C.  J.,  not  sitting  in  the  case. 


6io.  W.  CuLP  ▼•  Atchison  k  Nsbraska  Railroad  Co. 

NttuaBiai;  HeeHem  cmd  OarelesBAeU  qfBaUroad  Emphyii.  The  blowing 
of  a  steam  whistle,  and  the  letting  off  of  steam,  are  not  per  m  acts  of  neg- 
ligence, or  evidence  of  wrongful  conduot  on  the  i»rt  of  those  in  charge 
of  a  railroad  train.  But  when  those  acts  are  done  carelessly,  heedlessly, 
tod  without  any  necessity  therefor,  they  may  become  acts  of  negligence, 
and  the  railroad  company  be  responsible  for  injuries  caosed  thereby. 
[2.jS.t.GaiYk2e,ia-^2;  12.  J2. «.  Xf^on,  24-748.] 

JEhrnT  from  Doniphan  District  Court 

Cm.p's  team  became  frightened,  while  near  the  railroad 
track  and  depot  of  defendants,  in  the  city  of  Doniphan,  in 
March  1874,  causing  plaintiff  to  be  thrown  from  his  wagon, 
and  breaking  his  leg,  and  so  injuring  him  that  amputation  of 
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the  leg  was  necessary.  He  alleged  negligence  on  the  part  of 
the  Railroad  Company.  A  demurrer  to  his  petition  was  sus- 
tained at  the  September  Term  1874,  and  Culp  brings  the 
record  here  for  review. 

W.  D.  Webh,  and  B.  (yDriscoU,  for  plaintifil 
W.  W.  Ouikrie^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Brswbb,  J. :  This  was  an  action  for  damages  for  physical 
injuries.  The  petition  alleged,  that  plaintiff  was  driving  his 
team  on  a  traveled  road  which  led  by  the  railroad  track  and 
depot  of  defendant,  that  his  team  was  frightened  by  the  whistle 
and  escape  of  steam  from  a  locomotive  at  the  depot,  upset  his 
wagon,  and  thereby  caused  him  great  physical  injury.  His 
petition  showed  that  there  was  no  negligence  or  want  of  care 
on  his  part.  The  allegations  showing  negligence  on  the  part 
of  the  defendant  are  as  follows: 

^^That  there  was  then,  and  for  thirty  minutes  theretofore 
bad  been,  standing  on  the  track  of  defendant's  said  railroad  a 
train  of  defendant  s  cars,  with  a  locomotive-engine  attached  to 
the  north  end  thereof  for  the  purpose  of  propelling  the  same, 
which  said  engine  was  then  in  charge  and  under  the  control  of 
defendant's  engineers,  firemen,  and  servants,  and  was  then 
standing  still,  but  under  full  steam  generated  by  fire;  that 
when  the  plaintifiT  with  his  horses  hitched  to  his  wagon,  and 
while  he  was  so  driving  and  riding  in  his  wagon  on  said  pub- 
lic road,  had  come  opposite  to  said  engine,  and  within  one 
hundred  feet  thereof,  the  firemen,  engineers,  and  servants  of 
the  defendant  in  charge  of  said  engine,  needlessly,  carelessly, 
and  with  gross  negligence,  and  heedlessly,  caused  the  steam 
whistle  of  said  engine  to  be  suddenlv  and  violently  blown 
with  useless,  unusual,  startling  and  terrifying  noise  and 
screeches,  and  at  the  same  time  heedlessly,  carelessly  and  un- 
necessarily caused  to  be  suddenly  opened  for  the  escape  of 
steam  the  safety-valve  on  said  engine,  thereby  the  emission  of 
steam  therefrom  making  a  sudden,  violent  and  startling  noise, 
and  at  the  same  time  heedlessly,  carelessly  and  unnecessarily, 
and  with  gross  negligence,  caused  the  steam  to  be  let  into  the 
cylinder  while  the  cylinder  cocks  were  open,  thereby  causing 
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sudden,  violent,  useless,  startling,  and  hissing  noises  to  be 
made  by  the  escape  of  steam  from  said  cylinder,  and  that  the 
Baid  defendants  by  tbeir  said  misconduct,  and  by  their  said 
groBS  cardessness,  greatly  frightened  the  said  horses  of  this 
plaintiff  so  that  they  became  unmanageable,''  etc. 

A  demurrer  to  thb  petition  was  sustained,  and  this  ruling  is 
the  error  alleged.  It  cannot  b^  questioned  that  defendant's 
tndn  was  rightfully  on  its  trade,  and  that  the  blowing  of  a 
whistle,  and  the  letting  off  of  steam  with  its  attendant  noise, 
are  not  per  se  acts  of  negligence,  or  evidence  of  wrongful  con- 
duct. It  is  also  equally  clear,  that  plaintiff  was  rightfully  on 
the  public  road,  and  that  in  driving  his  team  along  the  ordi- 
narily traveled  way  he  was  guilty  of  no  negligence  and  no 
wrong.  Both  parties  were  therefore  rightfully  where  they 
were,  the  one  with  its  train,  and  the  other  with  his  team. 
Each  had  a  right  to  the  enjoyment  and  use  of  its  property 
in  the  ordinary  and  reasonable  manner  in  which  such  property 
is  used  and  enjoyed.  Courts  must  take  knowledge  of  the  fact, 
that  the  blowing  of  a  whistle  is  one  of  the  ordinary  signals 
used  in  the  running  of  a  train,  and  that  in  the  management  ol 
locomotive-engines  it  is  at  times  necessary  to  open  the  valven 
and  permit  the  escape  of  steam.  But  still  these  acts,  which  at 
times  are  legal  and  necessary,  may  be  done  without  any  neces- 
■ity  therefor,  out  of  mere  heedlessness  and  negligence,  or  with 
a  wanton  and  criminal  intent  to  do  wrong.  That  a  party  has 
a  right  to  do  a  given  act  at  certain  times  and  under  certain 
circumstances,  does  not  prove  that  the  same  act  is  right  under 
all  circumstances,  and  at  all  times.  A  man  may  be  guilty  of 
no  negligence,  and  do  no  wrong  in  firing  a  revolver,  or  he 
may  thereby  be  guilty  of  the  grossest  negligence  and  cause  the 
most  grievous  wrong.  So  in  this  case,  while  the  defendant 
might  under  some  circumstances,  lawfully,  and  without  sub- 
jecting itself  to  responsibility  for  injuries  resulting  therefrom, 
cause  the  whistle  to  be  blown,  or  the  valves  to  be  opened  and 
Bteam  permitted  to  escape,  yet  the  same  acts  done  without 
any  necessity  therefor,  done  negligently  and  heedlessly,  might 
render  the  defendant  responsible  for  all  injuries  caused  thereby. 
T.  W.  ^  W.  Bid.  Oo.  vs.  Harmon,  47  HI.  298.     Sic  titere  tuo  vi 
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aJS/awM  non  loedaSy  regulates  the  conduct,  and  determines  the 
liability  of  corporations,  as  of  individuals.  Now  the  petition 
before  us  alleges  that  these  acts  of  the  defendant  were  unnec- 
essarily,  carelessly,  heedlessly  and  negligently  done.  And 
upon  demurrer  these  allegations  must  be  taken  as  true.  If 
ihey  are  not  sufficiently  specific  and  definite,  motion,  and  not 
demurrer,  is  the  remedy. 

We  think  that  the  court  erred  in  sustaining  the  demurrer, 
and  that  its  ruling  must  be  reversed,  and  the  case  remanded 
with  instructions  to  overrule  the  demurrer. 

Valentine,  J.,  concurring. 

HoRTON,  C.  J.,  not  sitting  in  the  case. 


Alfred  Palmer  et  al.  v.  Maria  E.  Meiners. 

1.  JuBT  Trials;  Jury  to  Weigh  and  OlmH(3Ur  all  the  Teatmany,  It  is  the 
province  of  the  jury  to  weigh  the  contradictory  and  conflicting  eri- 
dence,  and  also  to  consider  all  of  the  testimony  introdnced  in  deter- 
mining the  issues  presented;  and  it  is  not  error  for  the  court  to  refosa 
to  instruct  the  jury  to  the  effect,  "that  if  the  evidence  of  the  plaintifT 
impressed  their  minds  as  being  so  unreasonable  as  to  remove  a  fair  pre- 
sumption of  the  truth  of  the  statements  made  by  the  pUkintifl^  they 
should  find  for  the  defendants." 

2.  Estoppbl;  RuU  Stated.  Where  M.  told  T.,  an  agent  of  creditors  of  Z^ 
that  certain  personal  property  belonged  to  Z.,  her  son-in-law,  after  the 
claim  of  said  creditors  had  accrued  against  Z.,  and  such  creditors  were 
not  influenced  or  induced  to  part  with  their  goods  or  any  property,  or  to 
give  Z.  any  extension  of  credit,  ?uldf  that  when  said  personal  property 
was  attached  at  the  suit  of  such  creditors  subsequent  to  the  statement 
of  M.  to  their  agent,  M.  was  not  estopped  thereby  from  asserting  owner- 
ship of  the  property  attached,  although  she  had  not  derived  title  to  the 
property  after  the  time  of  said  statement.    OarUhers  v.  Weaver,  7-110. 

3.  Immaterial  Erbob;  DUregarded;  ExaminaHon  of  WUnem.  Where  a  pre- 
liminary question  is  asked,  and  objections  thereto  improperly  sustained, 
heldy  that  the  judgment  will  not  be  reversed  therefor  unless  it  be  affirma- 
tively shown  that  the  error  affects  the  substantial  rights  of  the  party 
complaining.  {R.  R.  v.  PoinUr,  ^-626;  Sudd  v.  Kramer,  14-101;  Shq^ard 
«. AUen,  16-182;  Omm*r$  v.  RoberU,  22-762.] 

i.  TiSTncoKT,  Whm  Teeue  ii  Immaienal,  ehould  he  Exotuded.  Where  an  at- 
tempt is  made  to  introduce  evidence  to  establish  the  fbct  that  the  plaintiff 
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did  not  testify  on  a  former  trial  of  the  case,  such  eyidence  is  rightfixlly 
rejected  by  the  eooii,  as  tending  to  introdnce  an  immaterial  issue  on 
the  triaL 

6.  Dahagbs,  IV  Bkplbtin;  Whm  IntercBt  on  Value  qf  Property  i9  Proper,  In 
an  action  of  replevin,  in  the  absence  of  fraud,  malice,  negligence,  op- 
pression, proof  of  the  value  of  the  use  of  the  property,  or  of  special 
damages,  the  measure  of  the  pUiiitiiff' s  damage  for  the  detention  of  the 
property  by  the  defendant,  is  the  interest  on  the  value  of  the  property 
for  the  time  it  was  wrongfully  detained.    [  See  ante,  197,  209,  213.] 

1  JuDOKSNT,  Affomtt  Perions  not  Partie»f  error.  In  an  action  of  replevin 
against  a  sheriff  and  under-sheriff  for  property  seized  by  them  on 
attachment,  where  the  plaintiflfb  in  the  attachment  proceedings  are  not 
made  parties  defendant,  a  judgment  rendered  jointly  against  said  offi- 
eers  and  the  attaching-creditors  is  erroneous  as  to  the  persons  not 
parties  to  th«  suit    lEaU  v.  Jenneee,  &-365 ;  Furrow  v,  Chopin^  13-112.] 

Srror  Jrcm  Cherokee  District  OaurL 

Claflin  ft  Thatbr  brought  suit  against  one  Fred.  Zipp,  and 
Bned  out  a  warrant  of  attachment  therein.  Said  attachment 
was  executed  by  A,  S.  Dennison,  under-sheriff,  by  levying  the 
Bame  on  a  span  of  mares,  a  double-wagon,  a  set  of  harness, 
one  pony,  one  cow,  five  steers,  and  five  heifers.  Immediately 
thereafter,  MeinerSy  as  plaintiff,  brought  replevin  for  said  prop- 
erty, claiming  to  be  the  owner  thereof,  making  Palmer^  the 
sheriff,  and  his  under-sheriff  Dennison^  defendants.  Trial  at 
the  January  Term  1876.  All  material  fticts  and  proceedings 
are  stated  in  the  opinion.'  Verdict  for  plaintiff,  assessing  the 
value  of  the  property  at  $386,  and  plaintiff's  damages,  for  the 
wrongful  taking  and  detention  thereof,  at  $21.19.  Judgment 
on  the  verdict  against  Palmer,  Dennison^  and  Glaflin  ^  Thayer^ 
all  of  whom  now  unite  as  plaintiffs  in  error,  and  bring  the  rec- 
ord here  for  review. 

Rmker  Bros.^  and  W.  H,  WhitemaUf  for  plaintiffi  in  error. 
E,  G.  Webby  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J.:  Action  in  replevin,  by  Maria  E.  Meiners 
against  Alfred  Palmer,  sheriff,  and  A.  S.  Dennison»  under- 
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sheriff  of  Cherokee  county.  The  property  described  in  the 
petition  was  replevied.  The  defendants  gave  bond,  retained 
mitimtnt  Iff     ^*>  ^^^  afterward  sold  it     The  defense  was  sabstan- 

"^•■^  tially,  that  the  property  in  controversy  belonged  to 
one  Pred.  Zipp,  against  whom  the  firm  of  Claflin  k  Thayer 
had  sued  out  an  attachment,  under  which  process  the  defend- 
ants had  attached  and  taken  possession  of  the  property.  Mrs. 
Meiners  was  the  mother-in-law  of  Zipp,  and  at  the  time  of  the 
levy  she  and  the  fitmily  of  Zipp  lived  together  on  a  farm  owned 
by  the  wife  of  Zipp,  but  which  Mrs.  Meiners  claimed  to  man- 
age and  control.  The  property  was  attached  on  this  place. 
Palmer  and  Dennison  disputed  this  claim,  and  offered  evidence 
tending  to  show  Zipp  exercised  ownership  over  the  property, 
and  used  it  as  his  own;  that  the  claim  of  Mrs.  Meiners  thereto 
was  fraudulent,  and  only  asserted  to  defraud  the  creditors  of 
Zipp.  The  jury  returned  a  verdict  for  Mrs.  Meiners,  visaed 
the  property  at  |S86,  and  assessed  her  damages  at  |21.19.  The 
jurj  also  returned  special  findings,  to  the  effect  that  the  prop- 
erty levied  upon  was  not  the  property  of  Zipp,  that  Zipp  pur- 
chased the  same  as  the  agent  of  Mrs.  Meiners,  and  that  the 
property  replevied  actually  belonged  to  Mrs.  Meiners  when 
the  attachment  was  served.  Judgment  was  rendered  that  Pal- 
mer, Dennison,  and  Claflin  ft  Thayer  return  the  property,  and 
in  case  return  could  not  be  had,  that  plaintiff  in  the  court  be* 
low  recover  $886  as  the  value  of  the  property,  $21.19  damages, 
and  the  costs  of  suit. 

The  first  error  complained  of,  is  the  action  of  the  ooort  be- 
low as  to  the  instructions  contained  in  the  general  charge.  As 
to  this  objection,  it  is  sufficient  to  say  the  only  exception  to 
the  charge  was  thus  taken:  ^^ Excepted  to  by  the  defendant." 
The  charge  as  a  whole,  in  its  general  scope,  is  not  erroneous, 
and  the  exception  is  unavailing.  Wheeler  v.  Joy^  15  £a8. 389; 
Sumner  v.  BUdr,  9  Kas.  521. 

Instructions  Nos.  4  and  5  given  by  the  court  were  excepted 
to  because,  it  is  alleged,  there  was  no  evidence  introduced  to 
sustain  the  same.  Instruction  No.  4  reads :  ^^  If  Zipp  was  fur- 
nished money  by  the  plaintiff  with  which  to  buy  property  for 
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her,  and  he  did  buy  property  which  he  afterward  turned  over 
KnerMciKrai  ^^  ^^^  ^^^  wMch  she  accepted  in  lieu  of  a  part  of 
**^'^**-  said  money,  such  property  became  and  was  hers, 
whether  Zipp  paid  in  money  or  goods  therefor,  or  whether  he 
bought  it  on  credit,  if  it  was  so  accepted  before  its  seizure  by 
these  defendants/'  And  instruction  No.  6  is  as  follows:  '^A 
man  in  failing  circumstances  has  a  right  to  pay  his  debts,  and 
may  prefer  one  creditor  over  another,  and  may  pay  suchpuo 
to  the  exclusion  of  the  others."  The  testimony  is  very  indefi- 
nite as  to  any  property  l^eihg  turned  over  to  Mrs.  Meiuers  in 
payment  of  debts  due  her  from  Zipp;  but  there  is  evidence  in 
the  record  that  Mrs.  Meiners  advanced  or  loaned  money  to 
Zipp,  and  as  ahe  claimed  to  be  in  the  actual  custody  of  the 
property  at  the  time  of  its  seizure,  we  cannot  say  that  facta  suffi- 
cient to  base  said  instructions  thereon  were  absolutely  wanting. 
Admitting  however  that  the  evidence  did  not  sustain  such 
instructions,  the  special  findings  of  the  jury  plainly  show  they 
could  not  have  prejudiced  the  defendants  in  the  court  below, 
and  hence  the  giving  of  the  same  is  no  cause  for  reversal  of 
the  judgment  Luke  v.  Joknnycahey  9  Kas.  511. 

The  court  properly  rejected  instructions  Nos.  3  and  14  aaked 
for  on  the  part  df  die  defendants.  No.  8  is  to  the  efiTect  that, 
LJytowggi  if  "the  story  as  related  by  plaintiff  as  to  her  acquire* 

i^iawoy.  ment  of  the  amount  of  money  she  claimed  to  have 
had  when  she  left  the  old  country,  her  mode  of  taking  care  of 
it,  the  discrepancy,  if  any,  as  to  the  amount  she  had  then,  the 
way  she  made  it,  the  length  of  time  she  had  it,  the  length  of 
time  she  had  been  a  widow,  and  all  of  these  circumstances  re- 
lated by  her,  strikes  your  mind  as  being  an  unreasonable  story 
to  the  extent  of  removing  a  fjE^ir  presumption  of  its  truth  from 
your  minds,  you  must  find  for  the  defendants.''  And  No.  14 
states,  "the  court  instructs  the  jury  there  is  no  evidence  in  this 
ease  that  the  plaintiff  purchased  any  of  the  stock  in  dispute." 
That  neither  of  these  instructions  should  have  been  given,  is 
evident  No.  8  is  not  the  law.  No  argument  is  necessary  to 
snstain  this  position.  As  there  was  some  evidence  before  the 
court,  although  indefinite,  as  to  the  purchase  of  the  stock  in 

n—TlKa*. 
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controversy,  the  matter  was  properly  submitted  to  the  jary, 
and  instruction  Ko.  14  rightly  reftised.  Mrs.  Meiners  testified, 
that  "the  stock  was  hers,  and  that  she  gave  her  son-in-law 
money  before  he  went  to  Colorado,  to  buy  stock  with."  She 
also  testified,  "that  she  gave  him  $650  to  keep  and  use  for  her, 
and  that  Zipp  brought  back  from  Colorado  the  wagon,  harness, 
and  pony"  named  in  tlie  petition.  The  evidence  in  the  caae, 
it  is  true,  is  very  conflicting  and  contradictory;  but  the  fact 
that  the  jury  returned  in  their  special  findings,  "that  Zipp 
purchased  the  property  as  the  agent  of  Mrs.  Meiners,"  is  con- 
clusive. They  believed  the  witnesses  for  the  plaintiff  in  the 
court  below.  The  court  had  nothing  to  do  with  weighing  the 
evidence  introduced,  and  properly  refused  to  invade  the  prov- 
ince of  the  jury  by  giving  said  14th  instruction. 

Objection  is  also  taken  to  the  action  of  the  court  in  refusing; 
to  give  an  instruction  to  the  effect,  "that  if  plaintiff  let  Zipp 
have  money  to  take  to  Colorado,  and  he  brought  back  virith 
him  a  part  of  the  property  levied  upon,  and  such  property  ^was 
purchased  with  the  money  procured  from  plaintiff,  the  pre- 
sumption of  the  law  is  that  it  wad  his  own  property,  unless 
there  had  been  a  bona  fde  purchase  thereof  by  plaintiff  befors 
it  was  attached."  There  was  no  error  in  this  refusal,  as  the 
court  in  the  general  charge  had  fully  covered  the  subject-mat- 
ter intended  to  be  presented  to  the  jury  in  this  instruction, 
and  had  stated  therein  more  clearly  the  law  upon  this  identical 
point.  The  court  is  not  bound  to  repeat  instructions  to  the 
jury,  and  should  present  the  same  in  as  simple  and  concise 
form  as  possible. 

Objections  are  also  made  to  the  refasal  of  the  court  to  give 
instructions  Nos.  9  and  10.  The  ninth  instruction  so  asked 
reads: 

"If  you  believe  from  the  testimony  that  Zipp,  in  the  pres- 
ence and  hearing  of  the  plaintiff  told  the  witness  G.  W.  Todd 
that  he  was  tradmg  for  the  farm  where  this  property  was  taken 
from,  and  had  purchased  certain  personal  |)roperty  to  be  used 
thereon,  and  was  ^oing  to  put  tne  plaintiff  then  in  charge 
thereof — asking  said  Todd  what  the  house  of  Claflin  ft  Thayer 
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would  say  or  fhink  of  his  trading  his  old  stock  of  boots  and 
Bhoes  into  said  farm  and  stock,  and  in  going  to  Colorado — 
and  the  plaintiff  did  not  dissent  from  or  consent  to  said  state- 
ment, you  must  find  for  the  defendants,  provided  you  find  said 
prsoiutl  property  was  taken  to  the  farm  and  the  same  or  its 
increase,  or  property  it  was  exchanged  for,  is  a  part  of  the 
property  in  dispute." 

The  instruction  is  erroneous,  and  was  never  the  law.  The 
court  might  have  stated  to  the  jury,  that  if  they  found  such 
£act8  to  have  existed,  they  eould  take  them  into  consideration 
in  determining  the  ownership  of  the  property ;  but  the  court 
had  DO  right  to  say  ^^  they  must  find  for  the  defendants."  The 
10th  instruction  asked  was-r 

"If  you  believe  from  the  testimony  that  the  plaintiff  told 
G.  W.  Todd  that  Zipp  owned  the  property  then  on  the  farm, 
and  she  did  not  after  that  time,  in  good  faith,  purchase  the 
same,  you  should  find  for  the  defendants,  provided,  you  find 
that  said  property,  its  increase,  or  property  with  it  traded  for, 
18  the  same  or  a  part  of  the  property  in  dispute." 

Todd  was  the  agent  of  Claflin  &  Thayer;  and  counsel  pre- 
senting this  case  claim  Mrs.  Meiners  was  estopped,  if  the 
statements  were  made  as  set  forth  in  the  instruc- 
!«.  bS?  tion,  from  claiming  the  property  sued  for.    It  is 


not  alleged  in  the  record  that  the  statements  were 
made  to  Todd  previous  to  the  accruing  of  the  account  against 
Zipp  in  favor  of  Claflin  &  Thayer;  nor  does  the  instruction 
state  when  the  conversation  occurred.  "  Estoppels  in  pais  are 
upheld  to  prevent  gross  injustice  in  cases  where  one  party, 
havbg  rights  in  property,  by  representations  or  conduct  in 
reference  thereto,  iraudulently  induces  another  to  part  with 
value  for  that  property,  and  thereafter  insists  on  those  rights 
to  deprive  the  latter  of  both  value  and  property."  Garithera  v. 
Weaver^  7  Kas.  110,  125.  As  Claflin  ft  Thayer  were  never  in- 
flnenced  or  induced  to  part  with  their  goods  on  such  alleged 
statement,  and  never  gave  any  credit  or  extension  of  payment 
thereon,  the  reason  for  holding  Mrs.  Meiners  estopped  thereby 
fitfla.    The  instruction  was  properly  refused. 
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A.  S.  Dennison  was  introduced  by  the  plaintiff  as  a  witness 
in  the  court  below,  and  after  testifying  in  chief  as  to  serving 
the  attachment,  the  property  taken,  the  value  thereof,  and  that 
Mrs.  Meiners  and  Mr.  Zipp  were  present  at  the  time,  on  cross- 
examination  was  asked:  "Was  Zipp  using  or  exercising  any  con- 
trol over  any  property  there  pn  that  day?"  and  was  also  asked, 
**if  Zipp  was  present  on  the  day  of  the  sale  of  the  property?" 
The  court,  upon  objections  being  made,  refused  to  permit  the 
witness  to  answer.  We  find  no  error  herein.  The  first  ques- 
tion was  too  general  in  its  character,  and  did  not  refer  to  the 
property  in  dispute.  The  last  question  was  incompeteut,  and 
wholly  irrelevant  to  the  issues  presented.  For  like  reasons 
the  court  committed  no  error  in  refusing  the  witness  Rucker 
to  answer  the  same  interrogatories. 

When  Mrs.  Meiners  was  upon  the  witness-stand,  she  was 
asked,  on  cross-examination,  "How  long  was  Zipp  gone  to 
Colorado?"  Also, " How  long  was  he  to  be  gone  to  Colorado, 
».  crc»».ex»m.  if  jou   kuow?"     And,  whether  "Gehart  Deeters 

l?tVude:       and  you  came  over  in  the  same   passajsce."     The 

error.  witucss  was  uot  permitted  to  answer.     Owing  to 

the  claim  of  the  witness  to  the  property,  the  character  of  her 
alleged  possession  thereof,  her  relationship  with  the  debtor, 
and  the  circumstances  testified  to  by  her  on  cross-examination 
as  to  giving  her  son-in-law  money  before  he  went  to  Colorado 
to  buy  stock  with;  that  he  did  go  to  Colorado;  that  she 
brought  with  her  from  Germany  over  $1,200;  that  she  knew 
Deeters;  saw  him  on  the  vessel  in  which  she  came  to  New 
York,  the  court  might  have  permitted  the  questions  to  have 
been  answered.  Indeed,  we  think  it  would  have  been  better 
for  the  court  to  have  overruled  the  objections  thereto,  and 
also  many  of  the*  other  objections  to  the  questions  propounded. 
The  utmost  latitude  should  have  been  given  upon  the  cross- 
examination  of  this  witness.  But  a  trial  court  must  have 
some  discretion  as  to  the  admission  and  rejection  of  testimony, 
otherwise  there  would  be  no  limit  to  an  examination;  and  we 
cannot  say  in  this  case  that  such  discretion  was  abused,  or 
that  any  injustice  was  done  to  the  plaintiffs  in  error. 
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Error  is  also  alleged  in  the  action  of  the  court  in  permitting 
flie  following  question  and  answer,  while  one  Delia  Fitzsim- 
mons  was  being  interrogated:  "Who  was  the  owner  of  the 
property  you  have  just  described?  "  Answer — "  Mrs.  Meiners 
was  controlling  and  directing  the  use  of  it,"  etc.  In  the  man- 
ner the  question  was  answered  we  do  not  see  that  any  con- 
cIqbioq  of  law  was  stated,  nor  that  the  witness  understood 
that  her  opinion  was  desired  other  than  as  to  the  facts  of  the 
caae.  The  reply  was  both  intelligent  and  proper.  The  objec- 
tion was  properly  overruled. 

While  A.  W.  McQill  was  being  used  as  a  witness  for  the 
defendants  in  the  court  below,  he  was  asked,  "Did  she  ( plain- 
tiff )te8tify  in  this  case  at  the  last  term  of  court?"  Objected  to 
1  imaatoiiai  ^  irrelevant,  and  ruled  out  by  the  court.  We 
SSSSS"  think  as  a  preliminary  question  this  interrogatory 
was  proper  and  pertinent;  and  if  plaintiffs  in  error  had  af- 
firmatively shown  by  the  record  that  the  purpose  of  the  ques- 
tion was  to  show  statements  made  by  Mrs.  Meiners  at  the 
previous  term  of  the  court,  we  should  hold  the  court  com- 
mitted error  in  refusing  such  question  to  be  answered.  Byt 
taking  the  whole  record  together,  we  come  to  the  conclusion 
that  such  question  was  asked  to  bring  out  before  the  jury  the 
fact  that  Mrs.  Meiners  did  not  testify  "in  the  case  at  the  last 
term  of  the  court;"  and  as  the  purpose  of  the  inquiry  was  to 
introduce  an  immaterial  issue  in  the  case,  we  think  no  error 
was  committed  in  sustS^ining  the  objection. 

Error  is  also  claimed  because  the  property  was  valued  by 
the  jury  at  $386,  and  the  damages  assessed  at  $21.19.  The  pe- 
tition states  the  property  to  be  worth  $431.  Several  witnesses 
testified  to  the  value  of  each  article  sued  for,  and  taking  the 
different  values  sworn  to,  the  jury  found  the  same  worth  the 
amount  returned  in  their  verdict.  It  was  their  province  to 
weigh  the  testimony,  and  as  sufficient  evidence  was  presented 
to  sustain  the  verdict  it  will  not  be  set  aside  because  the  jury 
affixed  the  highest  value  to  each  article. 

The  court  instructed  the  jury,  "if  their  verdict  was  for  the 
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plaintiff,  they  should  find  the  value  of  the  property  in  contro- 
versy, and  assess  to  plaintiff  as  damages  seven  per  cent 
interest  per  annum  thereon  from  the  commence- 
wRu  hiter«a>  Baent  of  the  ac1;ion  to  the  present  time."  The 
iipropar.  jury,  Under  the  instruction,  ascertained  the  interest 
on  the  actual  value  of  the  property  at  $21.19.  The  attach- 
ment was  served  on  March  4th  1874,  and  this  suit  was 
commenced  on  the  7th  of  the  same  month.  Interest  shoald 
have  commenced  from  the  time  the  property  was  wrongfully 
taken.  Still,  in  the  form  in  which  it  was  given,  the  plaintiffs 
in  error  suffered  no  injury.  In  an  action  of  replevin,  in  the 
absence  of  fraud,  malice,  negligence,  oppression,  or  in  the  ab- 
sence of  proof  of  the  value  of  the  use  of  the  property,  or  of 
special  damages,  the  measure  of  the  plaintiff's  damages  for  the 
detention  of  the  property  by  the  defendant  is  the  interest  on 
the  value  of  the  property  for  the  time  it  is  wrongfully  detained. 
Bell  V,  Campbelly  ante,  page  213;  Yandle  v.  Kingsbury ,  ante, 
p.  197;  Ladd  v.  Brewery  ante,  p.  209;  Blackie  v.  Cooney^  8  Ne- 
vada, 41;  Berthold  V.  FoXy  13  Minn.  501;  Mayberry  v.  Cij^e,  7 
Caldwell,  (Tenn.)  117;  Wood  v.  Braynard^  9  Pick.  822;  Allen  v. 
Fox,  51  K  Y.  665. 

The  court  below  rendered  judgment,  ^^that  the  said  plaintiff 
Maria  E.  Meiners  have  and  recover  of  and  from  the  said  de- 
fendants Alfred  Palmer,  sheriff,  A.  8.  Dennison,  under-sheriff, 
and  Claflin  ft  Thayer,  return  of  the  property  replevied 
'  ftfain!t%r-    in  thc  action,  and  in  case  the  defendants  fail  to  re- 

•ons  not  par*  ' 

tie* error,  ^^.j^  ^  g^j^  plaintiff  thc  Said  property,  then  and  in 
that  case  the  plaintiff  have  and  recover  of  and  from  said  de- 
fendants," etc.  Claflin  ft  Thayer  were  not  parties  to  the  action. 
They  could  have  been  made  defendants  in  lieu  of  Palmer  and 
Dennison,  upon  proper  proceedings  being  had  in  accordance 
with  §§43  and  44  of  the  code,  or  they  could  have  been  substi- 
tuted for  the  officers  under  §  45  of  the  code.  But  as  no  action 
waa  taken  to  make  them  defendants,  the  court  erred  in  orde^ 
ing  them  to  return  the  property  in  controversy,  and  in  render- 
judgment  against  them.  HaU  v,  JennesSy  6  Kas.  865;  Ihmvw 
V.  ChaptTij  13  Kas.  112. 
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This  case  is  reminded  with  instructions  to  the  court  below 
to  reverse  the  judgment  as  to  Claflin  A  Thayeir,  and  to  ajQirm 
the  same  as  to  Palmer  and  Dennison. 

The  costs  in  this  covrt  must  be  divided  between  Palmer  and 
Denmson,  plaintiffi  in  error,  and  Maria  B.  Meiners  defendant 
iQ  error. 

All  the  Jnstioea  oonoorring. 


Thb  Statb  or  Kansas  y.  Bobbbt  Whixb. 

LCoHiBBioN   OF   Aocusxd;  When  Votuntary,  Admisnbh  in  ^kndence.    A 
criminal  offense  was  committed  in  the  city  of  Lawrence.    On  the  next 
dty  the  defendant  was  arrested  therefor  by  the  dty  marshal,  but  was 
imtnediately  diflcharged.   In  eight  or  nine  days  thereafter  the  defendant 
was  again  arrested  by  the  marshal,  who  at  this  time  said  to  the  defend- 
tat  that  **iX  would  be  better  for  him  [the  defendant]  to  make  a  clean 
breast  of  it,  and  tell  me  [  the  marshal]  all  aboat  iV*   The  marshal  tes- 
tified on  the  trial  of  this  case  that  he  may  haye  said  more  than  thia  by 
way  of  inducement  to  the  defendant  to  confess;  bat  another  witness 
who  was  inresent  and  heard  all  of  the  conversation  between  the  mar- 
shal and  the  defendant^  testified  that  this  was  all  that  was  said  by  the 
marshal  for  that  purpose.    What  the  defendant  said  is  not  shown/bat 
the  defendant  himself  testified  that  he  made  no  confession  at  that  time, 
or  at  any  other  time.    Afterward,  but  on  the  same  day,  the  defendant 
WIS  put  into  the  custody  of  a  constable  to  be  taken  to  the  county  jail. 
WhQe  on  their  way  to  the  jail,  by  the  way  of  the  defendant's  mother's 
boose,  the  defendant  made  a  confession  of  his  gailt  to  the  constable. 
The  constable  was  not  present  at  the  interview  between  the  defendant 
and  the  marshal,  and  no  one  was  present  at  the  time  the  defendant 
made  his  confession  to  the  constable,  except  the  defendant  himself.   No 
bdacement  was  at  any  time  held  out  to  the  defendant  to  confess, 
except  the  foregoing  langaagfe  of  the  marshal.    Held,  That  said  confes- 
lioa  meat  be  considered  as  having  been  voluntarily  made,  and  that  the 
trial  ooort  did  not  err  in  permitting  said  eonstable  to  testify  on  the  trial 
eoQceming  it    IStaU  v.  Beddick,  7-148;  StaU  v.  Inf^am,  16-14;  8taU  «. 
Mortmer,  20-03;  StaU  v.  FDlvftU,  14-105.] 
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2.  Affidavit  of  Pabtt,  Read  as  Deposition;  Ingtrudions,  An  affidavit  pur- 
porting to  state  what  the  evidence  of  foar  absent  witnesses  would  be, 
if  present,  was  read  on  the  trial  by  the  defendant  in  a  criminal  prose- 
cation,  upon  an  agreement  of  the  county  attorn^  that  such  afiidavit 
might  be  read  to  the  jury  as  the  deposition  of  such  witnesses.  Afterward 
the  court  refused  (though  requested  to  do  so  by  the  defendant,)  to  in- 
struct the  jury  to  treat  such  alleged  evidence  as  though  said  witnessee 
had  been  personally  present  at  the  trial,  and  had  testified  to  such  evi- 
dence on  the  witness  stand.  Beld,  Not  error.  lTkini^)s<m  v, State,  5-159; 
State  V.  Dickson,  6-209;  State  v.  Adams,  20-310;  StaU  v.  Hoark,'  2d-152; 
StaU  V,  Bhea,  26-^79.] 

Appeal  from  Douglas  IHstrict  Court. 

White  was  charged  by  information  with  the  critne  of  rape, 
on  one  M.  D.,  a  girl  fourteen  or  fifteen  years  of  age.  The 
crime  was  alleged  to  have  been  committed  on  28th  May  1875. 
Plea,  not  guilty.  Trial  at  the  October  Term  1876.  Verdict, 
guilty;  New  trial  refused,  and  defendant  sentenced  to  impris- 
onment in  the  penitentiary  for  the  term  of  twelve  years.  From 
this  judgment  and  sentence  defendant  appeals  to  this  court 
But  two  questions  are  raised,  upon  which  the  facts  are  stated 
in  the  opinion. 

N.  Hoysradtj  for  appellant 
Nemson  ^  Alford^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Yalentins,  J. :  This  was  a  criminal  prosecution  for  rape. 
The  defendant  was  convicted,  and  sentenced,  and  he  now  ap- 
peals to  this  court.  On  the  trial  it  was  shown  that  the  defend- 
ant made  a  confession.  Whether  this  confession  was  volun- 
tary, or  not,  is  the  first  question  presented  to  this  court.  The 
confession  was  made  to  one  A.  J.  Phillips,  who  was  at  the  time 
a  constable,  and  had  the  defendant  in  charge.  There  is  no 
claim  that  said  confession  was  made  because  of  anything  said 
or  done  by  Phillips,  or  in  Phillips'  presence.  But  it  is  claimed 
that  the  said  confession  was  made  because  of  threats,  promises, 
or  inducements  previously  held  out  to  him  by  one  Samuel 
Walker.     The  evidence  upon  this  subject  is  as  follows.    Said 
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Samuel  Walker,  who  was  a  witness  for  the  state,  testified, 
among  other  things: 

"I  was  marshal  of  the  city  of  Lawrence  in  May  1875.  I 
remember  the  rape  at  Mr.  Gunn's,  in  that  month,  and  exam 
ioed  the  premises  the  next  day,  and  then  three  or  four  hours 
after  the  examination  I  saw  the  defendant  I  sent  policemiin 
Brockelsby  to  bring  him  to  me.  Nobody  said  to  him  anything 
about  this  rape  that  day  in  my  presence.  ♦  ♦  *  I 'bad  him 
arrested  again  in  eight  or  nine  days,  and  brought  to  me  at  the 
calaboose  of  the  city  by  one  of  the  policemen,  either  Brock- 
elsby, or  Schott,  I  forget  which.  He  was  brought  into  the  cala- 
boose where  I  was  sitting,  and  sat  down  beside  me,  and  put 
his  hand  on  my  shoulder,  and  asked  me  if  I  had  had  him  ar- 
rested for  that  affair  over  at  Mr.  Gunn's,  I  then  told  him  it 
woald  be  better  for  him  to  make  a  clean  breast  of  it,  and  tell 
me  all  about  it  It  is  my  best  impression  that  I  told  him,  if 
be  would  make  a  clean  breast  of  it,  and  tell  me  all  about  it,  I 
would  do  all  I  could  to  get  him  out  of  it  I  am  not  certain  that 
I  promised  him  I  would  do  all  I  could  to  get  him  out  of  it, 
bat  that  is  my  recollection,  and  I  know  I  did  m&ke  some  such 
statement  as  that  to  prisoners  when  I  was  trying  to  get  them 
to  make  confession,  i  know  and  am  certain  that  I  told  him 
that  it  would  be  better  for  him  to  make  a  clean  breast  of  it, 
and  tell  me  all  about  it  He  was  then  in  my  custody,  in  the 
calaboose  of  the  city  of  Lawrence,  I  having  charge  of  him  as 
marshal  of  the  city." 

John  Sehott,  who  was  the  officer  who  arrested  the  defend- 
ant the  second  time,  and  who  took  him  before  said  Walker, 
testified  on  the  part  of  the  state  among  other  things  as  follows: 

'^  Colonel  Walker,  the  marshal  of  the  city,  had  me  arrest 
the  defendant  on  this  charge,  and  take  him  to  the  calaboose. 
I  then  went  and  got  Walker.  We  went  into  the  calaboose, 
and  Walker  had  a  conversation  with  the  defendant.  I  was 
present  at  the  conversation  all  the  time.  Walker  told  him  he 
was  arrested  for  the  afiair  at  Mr.  Gunn's,  and  told  him  he  had 
better  make  a  clean  breast  of  it,  and  tell  the  whole  truth  about 
it  I  did  not  hear  Walker  tell  him  that  if  he  would  make  a 
clean  breast  of  it  he  would  do  all  he  could  to  get  him  out  of  it 
I  don't  think  he  told  him  so.  I  was  present  all  the  time,  and 
I  did  not  hear  him  say  so.  If  he  had  said  so,  I  should  have 
heard  if 

Tfo    evidence  was  introduced   concerning  any   confession 
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made  by  the  defendant  to  Walker,  or  in  Walker's  presence, 
and  the  defendant  himself  testified  in  his  own  behalf  that  h< 
never  made  any  such  confession.  Said  conversation  betweei 
Walker  and  the  defendant  was  at  the  cily  calaboose*  The 
defendant  was  afterward  taken  to  the  police  oonrt-room. 
where  he  was  afterward  transferred  from  the  custody  ol 
marshal  Y^alker  to  the  custody  of  constable  Phillips.  Phil- 
lips afterward,  but  on  the  same  day,  took  the  defendant  tc 
the  county  jail.  Phillips  testified  amon^  other  things  as  fol- 
lows: 

^^I  remember  when  the  defendant  was  arrested.  I  had 
some  conversation  with  him  after  the  arrest.  I  was  then  on 
Vermont  street,  in  the  city  of  Lawrence.  Nobody  was  with 
me  but  the  defendant.  I  was  constable  of  the  city  of  Law- 
rence, and  had  him  in  custody  under  a  mittimus,  and  was 
taking  him  to  jail.  I  had  been  in  the  country,  and  came  in 
from  the  country,  and  took  him  from  marshal  Walker's  cus- 
tody at  the  police  court-room,  to  take  him  to  jail.  This  wag 
on  the  fi^rst  day  he  was  arrested.  I  understood  he  had  been 
brought  from  the  city  calaboose  to  the  police  court-room, 
where  he  was  turned  over  to  my  custody,  to  take  him  to  jail. 
After  I  took  him  in  custody  to  take  him  to  jail,  he  asked  m€ 
to  take  him  to  his  mother's,  and  I  was  on  the  way  to  hie 
mother's  house  before  going  to  the  jail,  when  he  made  a  state- 
ment to  me.  The  defendant  said  he  hoped  he  would  get  jus- 
tice. I  asked  him  what  he  had  been  doing.  He  said,"  etc.; 
[here  follows  his  confession.] 

The  defendant  seems  to  have  been  a  man  of  mature  years. 
He  testified  for  himself;  and,  although  a  colored  man,  he 
seems  to  have  had  sufficient  intelligence  as  not  to  have  been 
easily  overcome  by  inducements.  Taking  the  whole  of  the 
evidence  together,  it  would  seem  to  us  that  said  confession 
was  undoubtedly  voluntary.  It  was  eight  or  nine  days  aftei 
the  offense  was  committed,  and  after  the  defendant  was  first 
arrested  therefor,  before  said  confession  was  made.  And  then 
the  only  thing  shown  to  have  been  held  out  to  induce  him  to 
make  a  confession  of  any  kind,  was  the  language  of  marshal 
Walker  at  the  calaboose,  that  "it  would  be  better  for  him  tc 
make  a  clean  breast  of  it  and  tell  me  [Walker]  all  about  if 
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Bcbott  testifies  that  this  was  all  that  was  said  by  Walker. 
Walker  does  not  say  positively  that  anything  further  was  said : 
and  no  one  else  testifies  concerning  the  matter,  except  that  the 
defendant  himself  testifies  that  he  was  not  actually  induced  by 
any  means  to  make  any  confession.  It  was  some  time  after 
these  words  were  spoken  before  the  defendant  made  said  con- 
fession; and  when  he  made  the  confession  he  was  not  in  the 
custody  or  presence  of  either  Walker  or  Schott,  and  was  in 
the  presence  of  no  one  except  the  officer  to  whom  he  made 
the  confession. 

The  court  below  refused  to  give  the  following  instruction  to 
the  jury,  to- wit:  "The  jury  must  treat  the  testimony  of  the 
four  witnesses  mentioned  in  the  defendant's  affidavit  for  con- 
tinuance  in  the  same  manner,  and  to  the  same  extent,  as  if 
rach  witnesses  had  been  present  at  this  trial,  and,  as  sworn 
witnesses,  had  given  such  testimony  from  the  witness  stand." 
There  was  no  error  in  this  refusal.  The  statute  merely  re- 
qnires  that  the  facts  alleged  in  such  an  affidavit  should  be  read 
and  treated  as  the  deposition  of  the  absent  witnesses;  (Gen. 
Stat  689,  §  817;  id.  854,  §  210.)  And  the  -affidavit  in  this  par- 
ticolar  case  was  read  in  evidence  merely  upon  the  agreement 
of  the  county  attorney  that  it  might  be  read  to  the  jury  merely 
as  the  deposition  of  the  said  four  witnesses. 

The  judgment  of  the  court  below  must  be  affirmed;* 

All  the  Justices  concurring. 
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OoBB,  Stribling  ft  Co.  y.  Thb  Iksuravob  Compant  or 
North  America. 

1.  Insubangb  Against  Fibb;  Terms  of  Policy;  Omertd  and  Special  Clamet 
Where  an  insurance  policy  provides  in  writing  for  insuring  a  "stock  o1 
boots  and  shoes,  dry  goods,  drugs,  liquors,  and  such  other  goods  as  an 
usually  kept  for  sale  in  a  country  store,"  and  provides  in  printing  thai 
"gunpowder,  saltpetre,  phosphorus,  petroleum,  naptha,  bensine,  benxoU 
or  benzine  varnish,  are  positively  prohibited  from  being  deposited^ 
stored,  or  kept  in  any  building  insured,  or  containing  any  property  in- 
sured by  this  policy,  unless  by  special  consent  in  wrining  indorsed  on 
this  policy,  nomwng  each  axUeU  tpedaUy,  otherwise  the  insurance  shall  be 
void,"  and  accompanying  the  policy,  and  a  part  of  it,  is  the  application 
of  the  assured,  in  the  body  of  which  he  obtains  in  vfriting  special  per- 
minsion  to  keep  one  of  the  prohibited  articles,  in  the  following  words, 
to-wit,  "Permission  given  to  keep  coal  oil,  not  to  exceed  three  barreli 
at  any  one  time,"  hdd,  that  the  assured  could  not  keep  gunpowder  in 
any  shape  or  quantity  in  his  store  along  with  his  other  goods,  without 
the  consent  of  the  insurance  company  in  writing,  naming  tuck  artidU 
specially,  without  violating  the  terms  of  his  policy. 

2.  Construction  of  Contracts  of  Insurance;  Written  and  Printed  Clau9e$, 
Not  Repugnant.  The  court  should  not  construe  the  written  and  printed 
clauses  in  a  policy  of  insurance  so  as  to  make  them  conflict  with  each 
other,  if  such  a  construction  can  be  avoided;  but  on  the  contrary, 
should*  construe  them  so  as  to  make  them  harmonize,  if  such  a  con- 
struction is  possible ;  and  should  construe  them  so  as  to  give  to  each  and 
all  their  terms  fhll  force  and  operation.  And  in  construing  them  the 
court  should  also  take  into  consideration  the  rest  of  the  instrument,  the 
acts  of  the  parties,  and  all  the  surrounding  circumstances,  for  the  pur- 
pose of  arriving  at  the  real  intention  of  the  parties;  for  the  real  inten- 
tion of  the  parties  is  the  great  end  and  object  in  the  construction  of  all 
instruments,  [/lu.  Co.  v.  Twining^  12-ASl;  8imp$on  v.Kimberliny  12-579; 
Carr  v.  Oatfin,  13-394.] 

3. [The  natural  and  proper  construction  of  a  policy  of  insurance 

containing  both  written  and  printed  clauses,  which  clauses,  if  sepa- 
rately construed,  would  be  in  apparent  contradiction,  explained  and 
illustrated  in  the  opinion.] 

JBrror  from  Shaumee  District  Court 

In  May  1867,  defendant  in  error,  The  President  and  Directors 
of  the  Insurance  Company  of  North  America^  issued  its  policy  of 
insurance  to  one  G.  F.  Bernstein,  to  insure  him  on  hie  stock 
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of  goods  in  Council  Grove.  In' March  1868  the  goods  of 
Bernstein  covered  by  the  policy  were  entirely  destroyed  by 
fire.  In  June  1868,  Bernstein  assigned  the  policy,  and  his 
claim  thereon,  to  Cbftfc,  Stribling  ^  Co.j  who  commenced  this 
action  in  March  1869.  The  case  was  first  tried  in  1870,  upon 
an  issue  of  law,  and  was  appealed  to  this  court^  and  heard  and 
decided  in  January  1878.  {Cobb  v.  Im.  Co.  of  N.  A.^  11  Kas. 
98.)  Upon  being  remanded  to  the  district  court,  a  trial  upon 
the  issnes  of  fact  was  had  at  the  December  Term  1878.  The 
case  hinged  upon  the  question,  whether  the  keeping  of  guru 
powder^  by  Bernstein,  was  within,  or  without,  the  terms  of  the 
policy,  and  if  without,  then  whether  the  fact  that  such  article 
was  kept  by  Bernstein  in  his  store  rendered  the  policy  void. 
The  terms  and  clauses  of  the  policy,  so  far  as  they  relate  to  the 
controverted  questions,  are  quoted  in  the  opinion,  i]f{fra.  On 
the  trial  in  the  district  court,  it  was  shown  by  plaintiffs'  wit- 
nesses that  Bernstein,  the  insured,  ^^  kept  gunpowder  in  the 
store  in  cans  containing  from  one  to  two  pounds  each,  and  in 
quantities  from  one  to  three  dozen  cans.''  And  the  plaintifis 
then  offered  to  prove  by  a  competent  and  experienced  keeper 
of  a  country  store,  that  gunpowder  in  the  quantities  and  shape 
mentioned,  was  usually  kept  in  country  stores.  The  Insurance 
Company  objected  to  this  testimony,  and  the  court  ruled  that 
the  testimony  was  inadmissible.  Verdict  and  judgment  in 
&vor  of  defendant,  and  plaintiffs  bring  the  case  here  on  error. 

W.  P.  DouihUiy  and  C.  M.  Foster^  for  plaintife,  contended, 
that  the  main  question  in  this  case  is,  whether  it  is  competent 
to  prove  by  parol  what  goods  were  covered  by  the  policy  under 
the  head  of  '*  such  other  goods  as  are  usually  kept  for  sale  in  a 
country  store."  We  maintain  that  when  it  is  shown  that  gun-* 
powder,  in  the  form  and  amount  kept  by  Bernstein,  is  an 
article  usually  kept  for  sale  in  a  country  store,  that  in  legal  ef- 
fect gunpowder  is  as  much  insured  as  if  written  in  the  body  of 
the  policy,  and  that  the  insurance  company  cannot  complain  if 
the  assured  keeps  the  property  insured.    That  such  evidence  is 
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admiBsible,  we  ineist  the  authorities  are  uniform  and  decisive: 
16  Gray,  859;  68  N.  T.  292;  17  K  T.  194;  5  Minn.  492;  12 
Mich.  124;  26  Iowa,  66,  67;  '8  Conn.  467;  53  Penn.  St  485; 
10  Rich.  (8.  C.)  202;  48  Mo.  484;  5  Ohio  St  450;  81  Md. 
219;  86  Md.  122;  2  Pars.  Cont  424;  Pars.  Merc.  Law,  499; 
Phillips  on  Ins.,  §883;  Flanders  on  Ins.  809;  May  on  Ins. 
251. 

2.  When  there  is  a  conflict  between  the  written  part  of  an 
insurance  policy,  and  the  printed  portion,  greater  effect  is 
given  to  tUe  written  part,  as  the  written  words  are  the  imme- 
diate language  of  the  parties,  and  the  printed  words  the  gen- 
oral  formula  adapted  equally  to  their  case  and  to  that  of  all 
other  contracting  parties  upon  similar  occasions  and  subjects: 
4  East,  180;  2  Hall,  665;  47  N.  T.  603;  2  Pare.  Cont  516; 
Phillips  on  Ins.,  §125;  Bliss  on  Life  Ins.  620;  Angell  on  Ins. 
11;  1  Arnould  on  Ins.  80;  Flanders  on  Ins.  70,  79;  7  Chi. 
Leg.  News,  81. 

8.  In  order  to  defeat  the  policy,  the  defendant  must  prove 
that  there  was  gunpowder  in  the  store  at  the  time  of  the  fire. 
A  breach  of  the  condition  only  suspends  the  risk.  It  is  not  a 
warranty  on  the  part  of  the  assured:  41  Bl.  298;  60  BL  129. 

A.  L.  WiUiamSy  for  defendant,  submitted,  that  the  only  issue 
in  this  case  is,  was  the  assured  authorized  to  keep  gunpowder 
at  all?  The  defendant  affirms  that  he  was  not  If  the  policy 
absolutely  prohibited  the  keeping  of  gunpowder  in  any  quan- 
tity, it  is  surely  immaterial  whether  it  was  kept  in  such  quan- 
tities as  are  usually  kept  in  a  country  store  or  not  If  the 
policy  did  authorize  it,  the  defendant  is  the  sufferer;  for,  by 
excluding  all  testimony,  defendant  takes  from  itself  the  right 
to  make  an  issue  on  the  question  as  to  whether  the  quantity 
was  unusual  or  not  The  question  is  a  very  important  one, 
and  of  great  interest  to  all  the  insurers  and  insured  in  the 
state.  A  good  deal  of  stress  is  laid  upon  the  modern  rule  of 
construction  that,  when  the  written  and  printed  parts  of  a  con- 
tract are  repugnant  to  each  other,  the  written  governs.    It 
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seems  to  have  been  forgotten  by  counsel,  however,  that  what 
k  here  called  *^a  rale/'  is  merely  an  aid  to  a  very  ancient  rale, 
namely,  that  where  two  parts  of  a  contract  (and  whether 
written  or  printed  is  of  no  consequence)  are  repugpant  to 
each  other,  the  one  which  shall  give  effect  to  the  intention 
of  the  parties  is  to  be  chosen,  and  the  other  rejected.  The 
fact  must  not  be  overlooked,  that  this  new  rule  destroys  no  old 
one,  interferes  with  no  old  one.  The  same  rules  of  construc- 
tion which  governed  when  it  was  introduced  are  of  full  force 
to-day.  It  is  still  true  that  where  effect  can  be  given  to  all 
parts  of  a  contract,  it  must  be  done.  The  conflict  must  be 
the  same  in  a  contract  partly  printed  and  partly  written,  as  in 
one  entirely  in  writing,  to  authorize  a  court  to  annul  one 
clause  as  repugnant  to  some  other.  The  conflict  spoken  of 
means  conflict,  and  must  be  so  plain  that  the  clauses  in  ques- 
tion cannot  be  reconciled.  It  means,  that  a  clause  in  its 
entirety  conflicts  with  some  other  clause  in  its  entirety —  not 
merely  that  one  clause  modifles  or  explains  another.  The  two 
clauses  as  a  whole  must  be  repugnant  to  each  other  so  that  to 
give  effect  to  one  requires  the  annulling  of  the  other.  The 
true  rule  on  this  subject  may  be  found  in  §§  660,  661,  of  Story 
on  Contracts,  and  in  note  1  to  page  20,  2  Parsons  on  Contracts. 
If  the  policy  in  this  case,  after  insuring  "  such  a  stock  of 
goods  as  is  usually  kept  in  country  stores,"  had  contained 
a  clause  (either  written  or  printed)  that  nothing  in  the  policy 
should  be  held  as  permitting  the  insurance  of  **such  a  stock 
of  goods  as  is  usually  kept  in  a  country  store,"  a  repugnancy 
would  have  existed.  If,  as  the  fact  is  here,  the  insurance  was 
upon  "such  a  stock  as  is  usually  kept  in  a  country  store," 
with  a  proviso^  that  certain  dangerous  goods,  although  usually 
kept  in  country  stores,  were  excepted  from  the  general  pro- 
vision, no  repugancy  would  exist.  The  condition  merely 
limits  and  explains  the  general  clause.  6  Minn.  492.  [Counsel 
reviews  all  the  cases  mentioned  in  the  opinion  of  the  court, 
infrUy  aud  concludes  that  "  this  case  presents  questions  never 
before  brought  before  an  American  court"] 
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2.  The  plaintiffi  are  estopped  from  deujing  the  construc- 
tion, that  there  is  no  repugnancy  between  the  written  and 
printed  clauses  in  the  policy.  Accompanying  the  policy,  and 
a  part  of  it,  is  an  application  of  the  assured  for  insurance. 
By  the  terms,  both  of  the  policy  and  the  application,  they  are 
considered  as  one  contract.  This  application,  which  is  signed 
by  the  assured,  contains  a  statement  of  the  property  to  be  in- 
sured, answers  to  various  questions  about  the  property,  which 
statements  and  answers  are  his  warranty,  and  an  application 
for  the  insurance.  On  his  application  he  obtains  xjorUten  per- 
mission  to  keep  one  of  the  prohibited  articles  in  these  words: 
"Permission  given  to  keep  coal  oil,  not  to  exceed  Ihree  barrels 
at  any  one  time."  Does  not  this  show  conclusively  that  he 
knew  that  the  clause  was  operative  on  his  contract?  Expressio 
tadus  est  alierius  exclusio.  By  his  act  in  obtaining  consent  in 
writing  to  keep  one  article  usually  kept  id  country  stores,  but 
which  was  prohibited  in  the  printed  clause,  the  assured  rec- 
ognized the  validity  and  full  force  of  that  clause,  and  the  de- 
fendant, in  carefully  specifying  in  writing  the  kind  of  oil  and 
the  quantity  to  be  kept,  showed  that  it  had  no  intention  of 
waiving  it.  If  there  were  any  force  in  the  construction  of  the 
policy  contended  for  by  plaintiflfs,  this  act  of  the  assured  would 
deprive  them  of  its  benefit 

3.  Plaintiffs  contend  that  "  to  defeat  the  policy  it  must  bo 
shown  that  guupow^der  was  kept  at  the  time  of  the  fire;  that 
n  breach  of  the  condition  only  suspends  the  risk."  The  prop- 
osition has  no  force  either  in  fact  or  in  law.  The  plaintiflfe' 
testimony  shows  the  description  of  goods  lost,  enumerates 
among  the  articles  kept  by  the  assured  this  very  gunpowder. 
And  in  the  next  place  no  authority  exists,  none  can  be  found, 
Avhich  says  or  intimates  that  under  such  a  policy  as  this  the 
keeping  of  any  of  the  prohibited  articles  only  suspends  the 
risk  during  the  time  the  article  is  so  kept  The  true  rule,  on 
this  question,  is  stated  in  May  on  Insurance,  p.  265. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  This  action  was  brought  by  Cobb,  Stribliner 
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t  Ga,  as  assignees  of  G.  F.  Bernstein^  against  the  Insurance 
Company  of  North  America,  for  the  loss  of  a  certain  stock  ol 
goods  insured  by  said  company,  and  destroyed  by  fire.  '*  Wo 
have  once  before  had  this  case  under  consideration,  and  wo 
then  decided  such  questions  as  were  then  presented  to  us. 
{Cobb  V.  Ins.  Co.  of  N.  A.y  11  Kas.  98.)  A  new  question  is  now 
presented,  and  that  question  is,  whether  Bernstein  bad  a  right 
onder  his  insurance  policy,  and  without  any  further  or  other 
permission  from  the  insurance  company,  to  keep  gunpowder 
for  sale  in  his  store,  along  with  his  other  goods,  in  such  quan- 
tities and  in  such  shape  as  it  is  usually  kept  for  sale  in  countrv 
stores.  The  insurance  policy,  so  far  as  it  has  any  application 
to  this  question,  provides  for  insuring  Bemstein^s  ^' stock  ot 
boots  and  shoes,  dry  goods,  drugs,  liquors,  and  such  other 
goods  as  are  usually  kept  for  sale  in  a  country  store;''  and  that 
** gunpowder,  saltpetre,  phosphorus,  petroleum,  naptha,  ben- 
ziDe,  benzole  or  benzine  varnish,  are  positively  prohibited 
from  being  deposited,  stored,  or  kept  in  any  building  insured, 
or  containing  any  property  insured  by  this  policy,  unless  by 
special  consent  in  writing  indorsed  on  this  policy,  namin^r 
each  article  specially,  otherwise  the  insurance  shall  be  void.'' 
Accompanying  the  policy,  and  a  part  of  it,  is  the  application 
of  the  assured,  in  the  body  of  which  he  obtains,  in  writing, 
special  permission  to  keep  one  of  the  prohibited  articles,  in 
words  following:  ^^ Permission  given  to  keep  coal  oUy  not  to  exceed 
three  barrels  at  any  one  time.** 

The  first  paragraph  or  clause  above  quoted  from  the  policy 
18  in  writing^  and  the  second  is  printed.  Therefore,  if  there 
were  any  real  and  irreconcilable  conflict  between  the  two  para- 
graphs, the  first  would,  according  to  well-known  rules  of  con- 
struction, be  of  controlling  force  in  determining  what  the  real 
intentions  of  the  parties  were.  But  we  should  not  construe 
Baid  paragraphs  or  clauses  so  as  to  make  them  conflict  with 
each  other,  if  such  a  construction  can  be  avoided.  On  the 
contrary  we  should  construe  them  so  as  to  make  them  harmo- 
nize, if  such  a  construction  is  possible;  and  should  construe 
them  so  as  to  give  to  each  and  all  their  terms  fdll  force  and 
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operation.  And  in  construing  them  we  should  also  take  int 
consideration  the  rest  of  the  instrument,  the  acts  of  the  par 
ties,  and  all  the  surrounding  circumstances.  By  this  mean 
we  can  probably  arrive  at  the  real  intention  of  the  parties 
aud  the  real  intention  of  the  parties  is  the  great  end  ant 
object  in  the  construction  of  all  instruments.  The  two  mos 
natural  constructions  that  can  be  given  to  said  paragraphs 
(provided  it  be  attempted  to  make  them  harmonize,)  woul( 
seem  to  be  about  as  follows:  Fh-at — The  insurance  compan; 
insures  Bernstein's  ^^  stock  of  boots  and  shoes,  dry  goode 
drugs,  liquors,  and  such  other  goods,  [including  "gnnpowdei 
saltpetre,  phosphorus,  petroleum,  naptha,  benzine,  benzole  o 
benzine  varnish,"]  as  [the  same]  are  usually  kept  for  sale  in  j 
country  store,"  provided,  that  "gunpowder,  saltpetre,  phos 
phorus,  petroleum,  naptha,  benzine,  benzole  or  benzine  var 
nish  [except  "  as  "  they  "  are  usually  kept  for  sale  in  a  coontr 
store"]  are  positively  prohibited  from  being  deposited,  stored 
or  kept  in  any  building  insured  or  containing  any  property  in 
sured  by  this  policy  unless  by  special  consent  [of  the  company 
in  writing  indorsed  on  this  policy,  naming  each  article  spe 
cially."  Second — The  insurance  company  insures  Bernstein'i 
"  stock  of  boots  and  shoes,  dry  goods,  drugs,  liquors,  and  sucl 
other  goods  [including  "gunpowder,  saltpetre,  phosphorus 
petroleum^  naptha,  benzine,  benzole  or  benzine  varnish]  a 
[the  same]  are  usually  kept  for  sale  in  a  country  store,"  pro 
vided  however,  that  as  to  "gunpowder,  saltpetre,  phosphorus 
petroleum,  naptha,  benzine,  benzole  or  benzine  varnish  [sai( 
insurance  does  not  extend  except  by  the  "special  consent"  o 
the  company  "  in  writing  indorsed  on  this  policy,  naming  eacl 
article  specially,"  and  said  articles]  are  positively  prohibitec 
from  being  deposited,  i^tored  or  kept  in  any  building  insurec 
or  containing  any  property  insured  by  this  policy,  unless  b^ 
special  consent  [of  the  company]  in  writing  indorsed  on  thii 
policy,  naming  each  article  specially."  Other  construction! 
might  also  be  given  to  said  paragraphs;  but  we  think  the  see 
ond  one  which  we  have  given  is  the  most  natural,  and  it  un 
^oubtedly  has  this  great  advantage  over  all  others — it  is  th< 
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ODe  which  the  assured  himself  gave  to  said  paragraphs  when 
he  made  his  application  for  the  insurance  policy  in  which  they 
are  contained.  If  he  had  supposed  that  he  could  keep  "  coal 
oil  "for  sale  without  special  permission  from  the  insurance 
company,  he  would  not  have  taken  any  trouble  to  obtain  such 
permission.  The  reason  for  using  the  words  or  terniis  that  the 
parties  did  use  in  said  policy,  instead  of  using  some  other 
words  or  terms,  we  think  is  obvious.  It  was  evidently  the  in- 
tention of  the  parties,  as  we  think,  that  every  article  of  goods 
such  as  are  usually  kept  for  sale  in  country  stores  should  be 
insured,  either  conditionally,  or  absolutely.  But  these  articles 
are  so  various  in  kinds,  and  so  unlimited  in  numbers,  as  to  be 
practically  infinite;  and  to  name  each  article  separately  would 
be  practically  impossible.  Then  how  are  they  to  be  named  or 
designated?  Some  of  them,  as  we  have  before  stated,  are  in- 
sured absolutely,  while  others  are  insured  only  conditionally  or 
contingently.  Then  how  are  these  two  classes  to  be  designa- 
ted? Probably  the  only  easy  way  of  doing  it  would  be  to  do 
it  in  the  very  manner  that  it  was  done  in  this  particular  case. 
First,  use  general  language  embracing  all  articles  in  both 
classes,  and  then  by  way  of  exception,  limitation,  or  modifica- 
tion use  special  terms,  naming  each  particular  article  belonging 
to  the  smaller  class.  This  can  easily  be  done  in  this  particular 
case,  for  in  this  case  only  a  few  articles,  to- wit,  "gunpowder, 
saltpetre,  phosphorus,  petroleum,  naptha,  benzine,  benzole  or 
benzine  varnish,*'  belong  to  the  smaller  class.  This  use  of 
language  is  common  both  in  contracts,  and  in  statutes.  Gen- 
eral language  is  first  used  embracing  a  large  class  of  things, 
and  is  used  with  reference  to  such  things  absolutely  and  un- 
conditionally. And  then  special  words  or  terms,  embodying 
an  exception,  a  modification,  a  limitdtion,  a  proviso,  or  some 
condition,  is  used  with  the  intention  of  qualifying  or  explain- 
ing the  previous  general  language.  Bonds  and  mortgages  in 
contracts,  and  provisos  and  saving-clauses  in  statutes,  are  good 
illustrations  of  this  use  of  language.  It  is  also  easy  to  be  un- 
derstood why  the  first  paragraph  above  quoted  from  the  policy 
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of  insurance  is  in  writmg^  and  why  the  second  is  printed.  In- 
surance companies  always  use  printed  policiesi  with  certain 
blank  spaces  left  in  them  to  be  filled  up  when  issued  according 
to  the  circumstances  of  each  particular  case.  And  insurance 
companies,  like  the  defendant  in  error,  generally  insure  all 
kinds  of  personal  property  which  they  may  be  asked  to  insure, 
whether  the  same  is  kept  in  stores  or  somewhere  else,  whethei 
the  same  is  kept  for  sale  or  for  use,  or  for  some  other  purpose, 
and  whether  the  same  belong  to  a  merchant,  a  mechanic,  a 
professional  man,  a  farmer,  or  to  some  other  person.  Hence  a 
blank  space  is  always  left  in  the  printed  policy  for  the  descrip- 
tion of  the  property  insured,  which  blank  space  must  be  nec- 
essarily filled  up  in  writing  when  the  policy  is  issued.  But 
this  is  not  so  with  reference  to  "gunpowder,  saltpetre,'*  etc. 
They  are  always  dangerous  articles,  and  are  therefore,  and 
should  always  be  sufiiciently  provided  for  in  the  printed  poli- 
cies. Or  at  least,  they  should  be  and  are  always  sufiSciently 
provided  for  so  far  as  the  insurance  company  is  concerned. 
Such  an  insurance  policy  as  we  are  now  considering  has  never 
before  received  judicial  construction.  What  force  and  effect 
should  be  given  to  the  words,  "naming  each  article  specially" 
contained  in  this  policy,  have  never  before  been  judicially  de- 
termined. Hence  we  are  left  to  grope  our  way  in  the  dark  so 
tar  as  any  exact  judicial  precedents  are  concerned.  In  certain 
cases,  where  the  said  words,  "naming  each  article  specially," 
have  been  omitted  from  the  policy,  courts  have  said  that  the 
insurance  by  the  company  by  a  clause  in  writing  of  "all  such 
goods  as  are  usually  kept  for  sale  in  a  country  store,''  is  a 
"consent  by  the  company  in  writing  indorsed  on  the  policy" 
to  keep  the  prohibited  articles  in  quantities  and  in  the  shape 
in  which  they  are  usuallji  kept  for  sale  in  country  stores.  But 
no  court  has  ever  decided  that  such  an  insurance  was  a  con- 
sent to  keep  such  prohibited  articles  '^naming  each  article  ape- 
dally. ^^  In  some  of  said  cases  it  has  also  been  said  by  the 
court,  in  delivering  the  opinion,  that  there  was  a  repugnancy 
between  the  written  and  the  printed  clauses;  but  such  of. course 
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has  never  been  said  in  a  case  like  the  one  at  bar.    In  said  cases 
the  consent  to  keep  the  prohibited  articles  could  be  given  and 
was  given  in  general  language;  but  in  this  case  the  consent 
most  be  given  by  **  naming  each  article  specially."     If  the 
written  clause  in  this  case  had  so  read  as  to  insure  Bernstein's 
"stock  of  boots  and  shoes,  dry  goods,  drugs,  liquors,"  "gun- 
powder, saltpetre,  phosphorus,  petroleum,  naptha,  benzine,  ben- 
zole or  benzine  varnish,"  "  and  such  other  goods  as  are  usually 
kept  for  sale  in  a  country  store,"  then  this  case  would  be  anal- 
ogous to  those  cases,  for  the  written  clause  in  this  case  would 
then  mention  the  prohibited  articles  in  the  very  language  re- 
quired by  the  printed  clause,  just  as  the  written  clause  did  in 
the  cases  to  which  we  have  referred.     We  do  not  think  that 
there  is  any  repugnancy  in  this  case  which  the  law  will  recog- 
nize between  the  written  and  printed  clauses.    Many  analogous 
illustrations  might  be  given,  and  we  shall  give  two  or  three. 
Suppose  that  the  granting  part  of  a  mortgage  were  written, 
and  conveyed  (as  that  part  of  the  mortgage  usually  does)  an 
absolute  title,  and  that  the  defeasance  clause  were  printed: 
then,  if  the  mortgagee  should  bring  an  action  on  the  mort- 
gage, would  it  be  held  that  there  was  a  conflict  between  the 
written  and  the  printed  parts  of  the  mortgage,  and  that  the 
printed  part  was  void?    Would  it  be  held  that  as  the  written 
part  of  the  instrument  was  an  absolute  grant  of  the  premises, 
and  the  printed  part  empowered  the  mortgagor,  on  the  pay- 
ment of  a  sum  fixed,  to  have  the  instrument  canceled,  there 
was  a  conflict,  and  therefore  the  printed  part  should  be  disre- 
garded, and  the  written  treated  as  an  absolute  conveyance? 
And  take  the  case  of  an  ordinary  penal  bond,  or  a  recogni- 
zance; and  suppose  that  the  obligation  is  written,  and  the 
conditions  printed:  the  obligor,  by  his  bond,  admits  that  he 
owes,  and  binds  himself  in  writing  to  pay  the  obligee  a  sum 
certain.    By  the  condition,  which  is  printed,  he  seeks  to  ex- 
plain that  he  does  not  owe  any  money,  and  will  not  owe  any, 
unless  he  fails  to  do  a  particular  thing  at  some  future  time. 
Now  there  is  as  much  conflict  between  the  written  and  the 
printed  parts  of  this  bond,  as  there  is  in  the  contract  at  bar; 
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but  would  any  court  if  called  on  to  pass  upon  this  bond,  sai 
that  the  printed  part,  being  inconsistent  with  the  written,  mus 
be  ignored,  and  the  obligor  held  to  the  payment  of  the  monej 
as  upon  an  absolute  promise  to  pay?  And  again:  Suppos< 
that  a  farmer  should  make  an  agreement  to  sell  "  all  the  con 
then  on  his  farm,  being  about  five  thousand  bushels,"  *^pro 
vided,  however,  that  he  might  if  he  chose  retain  two  hundrec 
bushels  thereof  for  his  own  use."  Would  any  person  suppose 
that  there  was  an  irreconcilable  conflict  between  the  tw( 
clauses,  and  that  if  the  first  were  in  writing,  and  the  seconc 
printed,  that  the  second  must  be  held  to  be  void? 

After  a  careful  consideration  of  the  case,  we  have  come  tc 
the  conclusion  that  the  printed  clause  in  the  policy  in  thii 
case  is  not  in  conflict  with  any  written  clause  therein.  Or  al 
most,  there  is  no  such  conflict  between  any  of  the  clauses  oi 
said  policy  as  will  render  said  printed  clause  void.  The  con- 
flict, if  any,  is  only  to  the  extent  that  one  clause  modifies  the 
other.  Therefore,  as  gunpowder  was  not  insured,  except  upon 
a  condition  precedent,  which  has  never  been  fulfilled,  and  as 
it  was  absolutely  prohibited  from  being  kept  upon  the  premises 
except  upon  a  condition  subsequent  which  has  never  been  ful- 
filled, and  as  the  assured  did  keep  gunpowder  on  the  premises 
in  violation  of  the  express  terms  of  his  insurance  policy,  we 
think  the  policy  was  rendered  void  in  accordance  with  its  own 
express  terms.  We  have  examined  many  authorities  supposed 
to  apply  more  or  less  nearly  or  remotely  to  this  case,  among 
which  are  the  following,  cited  by  the  plaintiffs  in  error:  Phce- 
nix  Ins.  Co.  v.  Taylor ^  6  Minn.  493;  Whitmark  v.  Conway  Fire 
Ins.  Co.,  16  Gray,  859;  Niagara  Fire  Ins.  Co.  v.  DeOraff,  12 
Mich.  124;  Harper  v.  Albany  Mut.  Ins.  Co.,  17  K  T.  194;  Bry- 
ant V.  Poughkeepsie  Mut.  Ins.  Co.,  17  N.  T.  200;  Harper  v.  N.  T. 
City  Ins.  Co.,  23  N.  T.  441;  Piyidar  v.  Kings  Co.  Ins.  Co.,  36  K 
Y.  648;  Sieinbach  v.  Lafayette  Fire  Ins.  Co.,  54  KT.  90;  HaU 
V.  Ins.  Co.  of  N.  A.,  58  K  T.  292;  Archer  v.  Ins.  Co.,  48  Mo. 
434;  Wash.  Ins.  Co.  v.  Mer.  ^  Man.  Ins.  Co.,  5  Ohio  St.  450; 
Franklin  Fire  In^.  Co.  v.  Updegraff,  48  Penn.  St  850;  Gtizens 
Fire.  Bis.  Co.  v.  McLaughlin,  53  Penn.  St.  485.    And  the  follow- 
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iog  cited  by  defendant  in  error:  Steinbach  v.  Ins,  Cb.,18  "Wal- 
lace, 183;  People^s  Ins.  Co,  v.  Kuhn^  1  Cent  Law.  Joar.  214; 
[This  ease  will  probably  also  be  reported  in  9  Heiskell's  Ten- 
nessee Reports];  McComber  v.  Howard  Fire  Ins,  Cb.,  7  Gray, 
257;  WkUmarsh  v.  Charier  Oak  Ins.  Cb.,  2  Allen,  581;  Common- 
weaUh  v.  Hide  ^  Leather  Ins.  Co.y  112  Mass.  186.    Now  we  think 
that  the  printed  clause  in  the  preseirt  insurance  policy  may  be 
held  to  be  vaUd  without  conflicting  with  any  of  the  foregoing 
deciaionsj.  but  it  could  not  be  held  to  be  invalid  without  con- 
flicting with  the  last  five  of  said  decisions. 
The  judgment  of  the  court  below  will  be  affirmed. 
Bkkwbe,  J.,  concurring. 
So&TOK,  0.  J.y  not  sitting  in  the  case* 


I.  U.  SuLLiVAK  V.  Leavenworth,  Lawrencb  &  Galveston 
Railroad  Co. 

I-  Fucncn  w  SuPRKMB  Ooubt;  Case-Made,  to  he  Considered^  Must  he  Properly 

'^^^^fienticated.    Where  the  only  paper  attached  to  a  petition  in  error  is 

vbat  18  called  a  "case-made/'  and  the  only  authentication  of  such  case* 

ttade  is  the  certificate  of  the  clerk  of  the  district  court,  which  fails  to 

8bow  that  the  document  is  a  copy  of  a  case-made  filed  in  his  office,  or 

that  it  is  the  original  case-made  signed  hy  the  judge,  and  where  an  ex- 

*^'uation  of  the  paper  shows  that  it  is  not,  in  toto,  either  a  eopy,  or  an 

<"''giiial  document,  such  paper  cannot  be  considered  as  a  properly-au- 

thentScated  document  for  the  consideration  of  this  court.    ICohen  v, 

V^^>tHd(ie,  d-388;  Hodgden  v.  Comm'rs,  10-638;  Karr  v.  Budeon,  1^-474; 

^^^*^lH>rL  Oo.  If.  Palmer,  19-471;  Thompion  v.  WiUiam,  30-114 J 

.*^*^*««NT  TO  Convby;   Equfty;    TUle-Bond;    Condition;  Performance. 

**^**Bon  who  executes  a  title-bond,  whereby  he  agrees  to  convey  to  an- 

^*"  party  the  title  to  certain  lands,  on  the  receipt  of  a  specified  sum  of 

»i^^  and  the  fulfillment  of  certain  stipulated  conditions,  is  bound  by 

V     ^^^^utmct;  and  when  the  obligee,  within  the  time  designated. in  the 

^    ^»  pays  to  the  obligor  the  stipulated  purchase-price  for  the  land,  and 

^^lies  with  all  the  other  conditions  of  the  bond,  the  obligor  cannot 
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avoid  performance  on  his  part;  and  it  is  no  excose  or  justification  for  non- 
performance on  his  part,  that  third  parties  have  not  performed  their 
agreement  to  him,  and  especially  so  when  such  non*perfbrmaiioe  by  said 
third  parties  is  the  result  of  his  own  laches.  He  cannot  keep  both  the 
land,  and  the  money  paid  him  for  it;  and  a  decree  vesting  title  to  the 
land  in  the  obligee,  is  right,  and  will  not  be  disturbed.  ICartU  v.  Buckley, 
14-449.] 

Error  from  Montgomery  District  Court. 

AoTioN  by  the  Railroad  Company^  plaintiff,  against  SulUnan 
and  wife,  to  compel  the  specific  performance  of  a  contract. 
Sullivan  executed  a  title-bond,  wherein  he  contracted  on  certain 
terms  to  convey  by  a  good  and  sufficient  deed  forty  acres  of 
land  in  Montgomery  county  to  J.  M.  W.,  in  trust  for  the  JSaU- 
road  Company.  The  facts,  and  the  alleged  breach,  are  fully 
stated  in  the  opinion,  infra.  The  action  in  the  district  court 
was  referred  to  B.  M.  A.,  who  reported  that  the  plaintiff  was 
entitled  to  a  specific  performance  of  the  contract  of  convey- 
ance; and  the  district  court,  at  the  December  Term  1878,  con- 
firmed the  referee*s  report,  and  rendered  a  decree  that  Sullivan 
and  wife  execute,  acknowledge  and  deliver  to  the  Railroad 
Company  a  good  and  sufficient  deed,  conveying  to  said  com- 
pany the  title  in  fee  to  the  land  described  in  the  title-bond, 
within  fifteen  days,  or  that  the  decree  stand  and  operate,  in 
law  and  equity,  as  such  conveyance.  The  SulUvans  appeal,  and 
bring  the  case  here  on  error. 

Turner  ^  Rahtin^  for  plaintiffs  in  error. 
Solon  0.  Thacherj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  We  are  met  at  the  outset  of  our  inquiry  in 
this  case,  by  a  motion  to  dismiss,  on  the  ground  that  no  copy 
of  a  case-made,  and  no  properly  authenticated  transcript  of 
the  proceedings  in  the  district  court,  is  attached  to  the  petition 
in  error.  We  are  inclined  to  the  opinion  that  technically  and 
strictly  there  is  little  in  the  record  before  us  to  command  our 
attention.     The  latest  expression  of  the  legislative  purpose  in 
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the  matter  of  a  " case-made*'  is  found  on  page  274  of  the  laws 
of  1871.  That  provides,  that  the  "case-made"  shall  he  filed 
with  the  papers,  and  a  certified  copy  attached  to  the  petition 
in  error.  There  is  no  pretense  that  anything  of  this  kind  was 
doue.  Evidently,  there  was  an  attempt  to  prepare  a  case-made; 
but  as  evidently  no  such  case  was  filed  in  the  district  court, 
and  no  certified  copy  prepared  for  this  court  The  document 
that  comes  up  here  contains  original  papers,  depositions  with 
their  notices,  envelopes,  etc.  Nor  does  it  appear  that  the  paper 
attached  to  the  petition  in  error  is  the  original  case-made, 
complete  and  perfect.  The  certificate  of  the  clerk  does  not 
state  that  "  the  foregoing  is  the  case-made,  settled  and  signed 
by  th^  judge,"  hut  reads,  "  that  the  above  and  foregoing  case- 
made  contains  a  full  and  correct  transcript  of  the  files  and  pro- 
ceedings," etc.  But  it  is  pot  the  function  of  a  clerk  to  certi^' 
what  a  case-made  contains.  It  is  for  him  to  certify  that  it  is 
the  case-made;  and  then  the  document  will  show  for  itself 
what  it  contains.  Now  he  nowhere  certifies  that  the  "fore- 
going" is  the  case-made.  Because  the  case-made  contained 
certain  matters,  Hon  constat  that  it  did  not  contain  certain 
others.  The  certificate  of  the  clerk  might  be  strictly  true,  and 
yet  half  of  the  matters  which  were  in  the  document  signed  by 
the  judge  be  omitted  from  this  so-called  case-made.  A  waiver 
of  all  errors,  signed  by  the  plaintifis  in  error,  might  have  been 
in  the  document  signed  by  the  judge;  and  the  certificate  of 
the  clerk  to  the  document  before  us  be  strictly  true,  although 
no  such  waiver  appears  in  it.  In  this  very  case-made  appears 
what  purports  to  be  a  stipulation  signed  by  counsel,  agreeing 
to  the  case-made,  and  the  approval  and  allowance  thereof  by 
the  judge.  But  on  the  face  it  is  apparent  that  this  stipulation 
and  allowance  are  mere  copies,  and  not  originals.  They  are 
all,  including  three  signatures,  in  the  same  handwriting;  and 
it  is  also  established  by  the  affidavits  of  plaintiffi  in  error,  on 
the  motion  to  dismiss,  that  they  are  mere  copies.  Again,  the 
certificate  of  the  clerk  states  that  the  said  case  "  contains  all 
the  evidence  introduced  on  the  trial  before  the  said  referee  by 
the  said  plaintiff  and  defendants,  and  which  was  reduced  to 
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writing  and  made  part  of  the  report  of  the  said  referee,  except- 
ing only  the  impeaching  testimony  as  to  the  witness  N.  B.  Blan- 
ton,"  etc.  Now  we  search  in  vain  the  report  of  the  referee,  or 
the  case-made,  for  anything  to  sustain  this  exception  in  the  cer- 
tificate. We  think  therefore  that  we  cannot  consider  the  paper 
attached  to  the  petition  in  error  as  in  strict  sense  a  legally- 
authenticated  case-made,  within  the  purview  of  the  statute. 

We  have  nevertheless  examined  the  record,  to  see  if  any 
substantial  wrong  appears  therein.  We  have  not  stopped  to 
examine  any  mere  technical  questions,  nor  do  we  affirm  that 
there  were  no  errors  which,  if  the  record  was  fully  and  prop- 
erly before  us,  would  not  be  sufficient  to  compel  a  reversal. 
We  think  these  may  be  stated  to  be  the  facts  in  the  case:  On 
May  8d  1871,  L  N.  Sullivan,  then  in  possession  and  occu- 
pancy of  a  quarter-section,  which  he  was  intending  to  enter 
and  purchase,  executed  a  bond,  whereby  he  agreed  to  convey 
to  one  James  M.  Walker,  the  president  of  the  L.  L.  A;  Q. 
Railroad  Co.,  as  trustee  for  said  road,  forty  acres  of  said 
quarter-section,  provided  said  company  furnished  the  entrance- 
money  for  said  forty  acres,  and  also  located  their  road  within 
a  half-mile  of  Coffiayville,  and  completed  it  within  a  certain 
time;  that  when  the  time  to  enter  said  land  came  round,  Snlli- 
van,  without  seeking  any  assistance  from  the  company,  en- 
tered and  paid  for  the  entire  quarter-section;  that  within  a 
few  days  thereafter,  Sullivan,  on  application,  refused  to  deed 
the  forty  acres  in  accordance  with  his  agreement;  that  within 
three  weeks  however  of  his  entering  the  land,  he  agreed,  in 
consideration  of  fifty  dollars,  the  entrance-money,  and  five 
dollars  interest  thereon,  and  a  bond  from  two  individuals  not 
connected  with  the  road,  but  interested  in  the  town-site  of 
Coffeyville,  and  in  having  the  road  located  and  constructed 
through  said  town,  to  convey  to  him  a  lot  to  be  by  him  se- 
lected in  such  town-site,  to  convey  said  forty  acres  to  said 
company;  that  in  pursuance  of  said  agreement  he  and  his 
wife  executed  a  deed  to  said  company  of  said  forty  acres,  and 
deposited  the  same  with  a  neighbor  to  be  delivered  to  the 
company  on  the  completion  of  the  road  within  a  certain  time 
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to  Coffejville,  and  the  payment  of  the  fifty-five  dollars;  that 
the  company  completed  the  road  within  the  time  specified, 
and  within  three  days  after  said  agreement  gave  the  fifty-five 
dollars  to  the  holder  of  the  deed,  who  within  three  days  tiiere- 
after gave  the  same  to  Sullivan;  that  Sullivan  never  selected 
the  lot  in  Coflfeyville;  that  the  holder  of  the  deed,  without 
the  consent  of  the  company,  returned  the  same  to  Sullivan, 
who  still  retains  hoth  the  deed  and  the  money.  Now  we  fail 
to  see  how  any  substantial  wrong  is  done  to  Sullivan  by  a 
decree  vesting  title  to  the  forty  acres  in  the  company.  The 
company  has  done,  what  it  agreed  to  do.  It  completed  the 
road  to  Coffeyville  within  the  stipulated  time,  and  it  paid  to 
Sullivan  the  fifty-five  dollard,  which  Sullivan  both  received 
and  retains.'  The  obligation  of  the  individuals  to  convey  him 
a  lot  may  never  have  been  performed;  but  until  he  makes  a 
selection,  he  has  no  ground  to  complain  because  of  their  non- 
fulfillment of  their  agreement.  It  would  be  monstrous  if  he 
could  make  his  own  laches  an  excuse  for  withholding  the 
deed  for  which  he  has  received  all  that  the  company  agreed 
to  give  him.  Can  a  man  keep  both  the  land,  and  the  money 
paid  him  for  it? 

We  have  examined  none  of  the  mere  technical  questions  in 
the  record  presented  by  Sullivan,  for  technically  we  think  he 
has  DO  standing  in  this  court;  and  equitably  we  think  he  ought 
to  have  no  standing  anywhere. 

The  judgment  will  be  affirmed. 

Valentine,  J.,  concurring. 

Ho&ioN,  C.  J.,  not  sitting  in  the  case. 


Digitized  by 


Google 


508  SUPREME  COURT  OF  KANSAS. 

Harrison  v.  Simpson. 


J.  N.  Harrison  v.  Wm.  A.  Simpson  et  oL 

Pabol  Contract;  Verbal  Promise  to  one  Party,  for  Ben^  of  Another.  ( 
bought  of  H.  a  lot  of  cattle,  made  a  partial  payment,  and  agreed  to  pa 
the  balance  on  taking  the  cattle,  and  to  take  the  cattle  between  tw 
given  dates.  When  the  time  came  for  taking  the  cattle,  C.  went  to  th 
bank  of  8.  &  Co.,  informed  them  of  all  the  facta,  gave  them  a  draft  upo 
certain  parties  to  whom  he  intended  shipping  the  cattle,  and  received 
parol  promise  to  collect  the  draft,  and  out  of  the  proceeds  pay  the  chec 
which  he  should  draw  on  the  bank  and  give  to  H.  as  final  payment.  C 
then  went  to  H.,  told  him  of  the  promise  of  the  bank,  gave  his  checi 
thereon,  and  on  the  faith  thereof  H.  delivered  to  him  the  cattle.  Th 
bank  collec  ed  the  draft,  but  refused  to  pay  the  check.  C.  is  insolveni 
Held,  That  H.  was  entitled  to  avail  himself  of  the  parol  promise  mad< 
to  C,  and  could  recover  of  the  bank  the  amount  of  the  check.  lAnihot», 
V.  Herman,  14-4d4;  OerUer  v.  McQaeHen^  18-480;  KILv.  Hophm,  18-484 
FU^d  V.  Ort,  20-164.] 

Error  from  Franklin  District  Court. 

Action  brought  by  Harrison  against  Wm.  A.  Simpson  and 
J.  J.  OrippeHy  partners  as  "  Simpson  Bank,"  and  Wm.  J.  Cum 
mingSf  to  recover  $2,450,  and  interest  Trial,  at  March  Tern 
1875.  General  verdict  in  favor  of  plaintiff,  and  against 
Simpson  and  Crippen^  for  J2,577.60.  The  jury  also  returnee 
answers  upon  particular  questions  of  fact,  which  questions 
and  answers  are  quoted  in  the  opinion,  infra.  On  motion  oi 
defendants,  the  court  gave  judgment  in  favor  of  defendants, 
and  against  the  plaintiff,  non  obstante^  dismissing  the  plain- 
tiff's petition,  with  costs.  From  this  ruling  and  judgment 
Harrison  appeals,  and  brings  the  record  here  on  error  foi 
review. 

J.  W.  Deford^  and  A.  Franklin^  for  plaintiff. 

Nevison  ^  Alford^  and  Benson  ^  Parkinson^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brbwkr,  J. :  On  the  trial  in  the  court  below  the  jury  re- 
turned a  general  verdict  for  plaintiff,  but  at  the  same  time 
returned  answers  to  special  questions.     Both  parties  moved 
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for  jadgment,  and  the  court  sustained  the  motion  of  defend- 
ants.   fTo  motions  were  made  hy  either  side  to  set  aside  the 
verdict,  or  for  a  new  trial;  so  that  though  a  bill  of  exceptions 
preserves  the  testimony,  our  inquiry  is  limited  to  the  plead- 
ings, the  verdict,  and  the  answers.     The  petition  alleges  that 
in  March  1874  the  defendant  W.  J.  Oummings  purchased  of 
plaintiff  thirty-eight  head  of  cattle  for  f  2,850,  payable  f  400 
cash  in  hand,  as  earjiest-money,  and  the  balance  when  the 
cattle  should  be  taken,  which  was  to  be  between  June  25th 
and  August  25th;  that  Cummings  drew  his  draft  for  said  $400 
upon  the  other  defendants,  doing  business  as  bankers  nnder 
the  firm  name  of  Simpson  Bank,  and  to  induce  plaintiff  to 
take  the  same  stated  that  while  insolvent  himself  he  had  made 
arrangements  with  Simpson  Bank  whereby  said  draft  would 
be  promptly  paid,  as  well  as  any  checks  he  might  thereafter 
draw;  that  relying  thereon  plaintiff  received  said  draft,  and 
that  said  draft  was  duly  paid   by  Simpson  Bank  with  full 
knowledge  of  all  these  statements  and  matters.     The  petition 
then  proceeds  as  follows: 

"Afterward,  on  the  25th  of  June  1874,  the  said  William 
J.  Cummings,  desiring  to  take  possession  of  the  said  thirty- 
eight  head  of  cattle  and  to  ship  them,  (together  with  about 
sixty-four  other  head  of  cattle,  before  that  time  sold  to  said 
Cammings  by  one  McLane,)  to  the  firm  of  Rhea,  Moody  & 
Co.,  as  consignees,  at  St.  Louis,  Missouri,  called  at  the  bank- 
ing-house of  said  firm,  Simpson  Bank,  in  Lawrence,  and  no- 
tified said  bank  of  his  desire  to  obtain  possession  of  said 
cattle,  and  to  ship  them  to  Rhea,  Moody  &  Co.  as  aforesaid, 
and  then  and  there  drew  and  delivered  his  draft  for  $7,280,  in 
favor  of  said  Simpson  Bank,  on  Rhea,  Moody  &  Co.,  against 
said  proposed  consignment  of  sixty-four  head  and  thirty-eight 
head  of  cattle,  so  as  aforesaid  bought  of  plaintiff  and  of  said 
UcLane;  and  said  Cummings  then  and  there,  and  before  de- 
livering said  draft  for  f  7,280  to  Simpson  Bank,  further  notified 
said  bank  that  he  was  by  contract  bound,  and  intended,  on  ob- 
taining possession  of  said  cattle,  to  give  to  said  McLane  a 
check  on  said  Simpson  Bank  for  about  $4,525,  and  to  this 
plaintiff  a  check  on  them  also  for  about  $2,450,  the  balances  of 
the  purchase-money  due  and  owing  to  the  said  McLane  and 
this  plaintiff,  respectively,  for  said  cattle;  and  said  Simpson 
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Bank  then  and  there  expressly  promised  and  agreed  to  an 
with  said  Cummings,  to  collect  said  draft  for  $7,280,  and  oi 
of  the  proceeds  thereof,  to  pay  said  checks,  and  each  of  then 
promptly  on  presentment  therefor,  and  therenpon,  on  that  coi 
dition,  for  that  consicferation  and  purpose,  and  with  that  ui 
derstanding  and  none  other,  the  said  Cummings  then  an 
there  delivered  said  draft  for  $7,280  to  Simpson  fank,  and  i 
was  hy  them  presented  to  Rhea,  Moody  &  Co.,  the  drawee 
therein  named,  for  payment,  and  was  by  them  duly  paid  t 
Simpson  Bank,  on  or  about  the  Ist  of  July  1874,  as  said  ban 
then  well  knew.  Afterward,  on  the  26th  of  June  1874,  sai 
Cummings  called  upon  this  plaintiff,  at  said  Franklin  countj 
and  then  and  there  stated  to  him  all  and  singular  the  fact 
above  set  forth,  and  particularly  repeated  to  him  the  promis 
so  as  aforesaid  made  by  said  Simpson  Bank  to  pay  the  checl 
for  about  $2,450,  to  be  given  by  said  Cummings  to  the  plain 
tiff,  on  taking  possession  of  said  thirty-eight  head  of  cattle,  i; 
consideration  of  the  delivery  to  them  of  said  draft  for  $7,28( 
as  hereinbefore  alleged;  and  said  Simpson  Bank,  then  an< 
there  itself  likewise  expressly  promised  this  plaintiff,  if  h 
would  deliver  said  thirty-eight  head  of  cattle  to  said  Cum 
mings,  to  pay  said  chect  so  to  be  given  as  aforesaid  for  th 
balance  of  the  purchase-money  thereof,  to-wit,  about  $2,450 
and  this  plaintiff,  relying  upon  and  induced  by  the  said  state 
ments  and  promise  of  said  Cummings  and  said  Simpson  Bank 
then  and  there  delivered  to  said  Cummings  the  thirty-eigh 
head  of  cattle,  receiving  from  him  in  exchange  therefor  i 
a  check  for  $2,450  on  Simpson  Bank.'* 

The  petition  then  gives  a  copy  of  the  check,  dated  Jun< 
29th,  alleges  that  it  was  duly  presented  on  July  8d,  and  pay 
ment  refused;  that  it  is  still  unpaid;  that  Simpson  Bank  hac 
received  the  amount  of  draft  on  Rhea,  Moody  &  Co.  in  ful 
before  check  was  presented,  and  had  the  same  when  they  b( 
refused  payment,  and  that  Cummings  was  and  is  wholly  in 
solvent.  The  bank  filed  a  general  denial,  and  upon  these 
pleadings  the  trial  was  had. 

The  first  question  presented  was  this,  "Had  said  defendant 
the  Simpson  Bank,  previous  to  the  delivery  of  the  check  fo 
$2,450  in  plaintiff's  petition  .described,  promised  to  pay  ih 
checks  of  Cummings  generally?^*  The  answer  was,  "Not  gener 
ally,  but  did  agree  to  pay  Harrison'a  check."     The  next  sever 
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questiooB  and  answers  cut  no  figure  in  the  case,  and  need  not 
be  quoted.  The  remaining  questions  and  answers  are  as 
follows: 

5fA.-Did  Simpson  Bank  promise  to  pay  the  check  for  $2^450, 
in  plaintiff's  petition  described,  at  the  time  defendant  Cum- 
min^ drew  his  draft  for  $7,280  on  Rhea,  Moody  ft  Co.  of  Bt 
Louis?    JL/w.-Yes. 

lOtk-If  there  was  such  a  promise,  what  officer  of  the  bank 
made  it?    -4.n3.-The  president 

llik'^  there  was  such  a  promise,  to  whom  was  the  promise 
made?  Ans.'-Tlo  Cummings,  and  by  Cummings  communicated 
to  Harrison. 

l£tL"Jf  there  was  such  a  promise,  where  was  it  made? 
Ans.~ln  Simpson  Bank. 

ISih.-li  there  was  any  promise,  was  there  any  consideration 
therefor  ?    -4rw.-There  was. 

14ilL'Jf  there  was  such  a  promise  and  a  consideration 
therefor,  what  was  the  consideration?  ulr».-Draft  on  Bi 
loois  for  $7,280. 

16th,^lf  there  was  such  a  promise  and  a  consideration  there* 
for,  who  paid  the  consideration  ?    -/I?w.-Cumming8. 

iAA.-K  there  was  any  consideration  paid,  when  was  it  paid? 
Ans.-At  the  time  draft  on  Bt.  Louis  was  delivered  to  Simpson 
Bank. 

i7^A.-If  there  was  any  such  promise  made,  was  such  promise 
in  writing?    Ans.-'ifo. 

18th.-lf  there  was  such  promise  in  writing,  what  was  the 
writing?    -47w.-Answered  by  No.  17. 

IBtk-Did  the  defendant  Simpson  Bank,  after  Cummings 
gave  the  check  in  plaintiff's  petition  described,  promise  to  pay 
the  said  check?    jlrw.-Yes. 

SOih.'-Jf  such  promise  was  made,  was  it  in  writing?    Ans.- 

No. 

ilsL^And  if  in  writing,  what  was  the  writing?  -4.rw.-An- 
Bwered  by  No.  20. 

iScL-If  there  was  such  a  promise,  was  there  a  consideration 
therefor?    jlrw.-Tes. 

Wd.-If  there  was  such  promise,  what  officer  of  the  bank 
made  the  promise?    -4n5.-Fre8ident. 

^^A.-If  there  was  such  promise,  when  was  it  made  and  to 


Digitized  by 


Google 


512 


SUPREME  COURT  OF  KAIfSAS. 


Harrison  v.  Simpson. 


whom?  Ans.-To  Harrison,  on  the  4th  of  Julv,  and  to  Cum- 
mings  and  Harrison  on  6th  July,  and  also  on  25th  of  Jane  to 
Cumraings. 

g6ih.-At  the  time  the  check  for  $2,450  was  presented  to 
Simpson  Bank  for  payment,  had  Commings,  the  maker  of  the 
check,  funds  enough  in  Simpson  Bank  to  pay  that  check? 
Ans.-iyon't  know. 

fBCiL-IlAA  Simpson  Bank  funds  enough  of  defendant  Cum- 
mings  to  pay  said  check  at  any  time  after  die  same  was  pre- 
sented for  payment?    jln^.-Don't  know. 

27^A.-Did  Simpson  Bank  at  any  time  accept  the  check  in 
plaintiff's  petition  described  in  writing?     Ans.-^'No. 

SSth.-lfthe  Bank  did  so  accept'said  check,  when  was  it  ac- 
cepted?   -4.rw.- Answered  in  No.  27. 

The  question,  as  it  seems  to  us,  presented  by  the  record  is, 
Can  the  payee  of  a  check  recover  of  the  bank  upon  which  it 
is  drawn,  upon  a  parol  promise  made  by  the  bank  to  the 
drawer  before  it  is  drawn  that  it  will  pay  such  check,  which 
check  is  to  be  and  is  given  to  the  payee  for  a  debt  due  from 
the  drawer  to  him  at  the  time  of  the  promise,  of  which  fact 
the  bank  had  full  knowledge,  and  which  promise  is  communi- 
cated to  the  payee  at  the  time  the  check  is  received  by  him, 
and  upon  the  faith  of  which  promise  and  check  the  payee  at 
the  time  parts  with  value?  As  it  appears  from  the  26th  and 
26th  questions,  that  the  plaintiff  failed  to  show  that  the  drawer 
had  funds  in  the  bank  to  meet  it,  his  check  cannot  be  consid- 
ered, as  it  is  in  some  cases,  as  an  equitable  assignment  of  funds, 
and.  an  action  maintained  upon  such  a  theory.  Neither  was 
there  any  acceptance  of  the  check  when  presented,  nor  any 
promise  in  writing  to  pay  or  accept  it.  Indeed,  it  is  plain 
that  no  action  can  be  maintained  upon  the  check  upon  any 
recognized  theory  concerning  mercantile  paper.  But  while 
no  action  can  be  maintained  upon  the  check,  we  think,  upon 
the  facts  as  found,  Harrison  was  entitled  to  recover.  The 
only  promise  made  by  the  bank  was  a  promise  to  Cummings, 
but  it  was  a  promise  upon  a  valuable  consideration  to  pay 
Cummings'  debt  to  Harrison.  And  as  already  decided  by  this 
court  in  Anthony  v.  Herman^  14  Kas.  494,  "An  action  can  be 
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maintained  upon  a  promise  made  by  a  defendant,  upon  valid 
consideration,  to  a  third  party  for  the  benefit  of  the  plaintiflT, 
although  the  plaintiff  was  not  privy  to  the  consideration.'' 
Harrison,  it  is  true,  was  not  privy  to  the  consideration  given 
by  Cummings  to  the  bank;  but  Cummings  was  indebted  to 
Harrison,  and  he  gave  to  the  bank  valuable  consideration,  for 
which  it  promised  to  pay  his  debt  Harrison  is  entitled  to 
avail  himself  of  this  promise.  It  will  be  borne  in  mind  that 
Cummings,  at  the  time  of  this  promise  of  the  bank,  was  al- 
ready indebted  to  BLarrison,  the  purchase  of  the  cattle  having 
been  made  some  months  before,  and  that  the  bank  was  fully 
aware  of  the  circumstances  of  the  purchase  and  the  existence 
of  the  debt,  so  that  the  promise  of  the  bank  is  fairly  to  be 
deemed  as  a  promise  to  pay  that  debt,  the  check  being  only 
the  means  of  evidencing  and  accomplishing  the  payment. 
There  is  a  difference,  it  is  true,  between  the  case  of  Anthony 
V.  Herman^  and  this,  but  the  difference  is  in  favor  of  this. 
There,  Anthony  parted  with  nothing,  and  he  was  held  en- 
titled to  avail  himself  of  a  transaction  entirely  between  third 
parties.  Here,  Harrison  parted  with  value,  which  will  be  en- 
tirely lost  to  him  if  the  bank  is  permitted  to  break  its  prom- 
ise. Again,  the  petition  alleges  that  the  bank  itself  promised 
Harrison  to  pay  the  check  if  he  would  deliver  the  cattle,  and 
that  upon  the  faith  thereof  he  delivered  the  cattle.  The  gen- 
eral verdict  would  be  equivalent  to  a  finding  that  this  was  so. 
The  answers  to  the  special  questions  do  not  absolutely  nega- 
tive this  finding.  But  we  are  not  inclined  to  place  any  stress 
on  this,  for  the  testimony,  though  not  properly  before  us  for 
consideration,  discloses  the  fact  that  no  such  direct  promise 
was  made. 

For  the  reasonB  first  given  the  judgment  of  the  district  court 
will  be  reversed,  and  the  case  remanded  with  instructions  to 
enter  judgment  in  &vor  of  the  plaintiff  on  the  general  ver- 
dict 

Valbntinb,  J.,  concurring. 

HoRTON,  0.  J.,  not  sitting  in  the  case. 

S9—i7Ka%, 
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Lbwis  W.  Hovbr  V.  Wm.  W.  Oookins, 

1.  Pliadino;  BiU  of  Particvkvn ;  Petition;  Action  to  Reooper  Uwriout  BUeretL 
Where  a  bill  of  particulars,  filed  by.  a  plaintiff  in  a  justice's  court,  states, 
in  substance,  that  the  plaintiff  previously  gave  a  promissory  note  to  the 
defendant  for  money  loaned  to  the  plaintiff — the  note  also  including  a 
certain  amount  of  usurious  interest,  and  that  the  plaintiff  afterward  gave 
another  note  to  the  defendant  in  lien  of  said  first-mentioned  note  for 
the  full  amount  of  said  first-mentioned  note  and  the  interest  that  had 
accrued  thereon,  and  that  afterward  the  plaintiff  paid  said  second  note 
on  execution;  and  said  bill  of  particulars  does  not  state  that  said  second 
note  waa  negotiable,  or  that  it  was  transferred  before  dne,  or  was  trans- 
ferred to  an  innocent  purchaser,  or  that  it  was  transferred  at  all,  and 
does  not  state  what  amount  the  plaintiff  paid  on  execution,  or  whether 
he  paid  any  usurious  interest  or  not,  and  does  not  state  for  what  amount 
the  judgment  was  rendered  on  which  said  execution  was  issued,  or 
whether  said  judgment  was  rendered  for  any  usurious  interest,  and  does 
not  state  what  or  whether  any  defenses  were  set  up  in  the  action  in 
which  said  judgment  was  rendered,  but  simply  asks  upon  the  foregoing 
alleged  f&ctB  that  a  judgment  shall  be  rendered  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  entire  amount  of  interest^  legal  as  well 
as  usurious,  which  the  plaintiff  paid  or  agreed  to  pay  on  the  money 
which  plaintiff  borrowed  from  the  defendant;  hdd,ihsLt  the  court  below 
did  not  err  in  holding  that  said  bill  of  particulars  did  not  set  forth  facts 
sufficient  to  constitute  a  cause  of  action  against  the  defendant  IMajorv, 
Major,  2-337;  Ayres  v.  Orum,  13-269;  Nesbil  v.  Hines,  ante,  316;  IToccr  «. 
OocHnSf  post,  618;  R.  R.  v,  Taylor,  post,  566;  Rice  v,  Harvey,  19-148;  Typer 
V.  Sooy,  19-599;  HadUy  v.  R.  R.,  22-362 ;  R.  R.  v.  Byron,  24-351 ;  R.R,v. Me- 
Reynoidt,  24-368;  Horn  v.  Bank,  32-523;  Otbome  v.  Young,  28-769.] 

2.  Dkfbnsb  ov  Usubt,  To  be  AvaHabU  MuA  be  Made  ai  Finl  Opportwais. 
Presuming  (for  the  purpose  of  sustaining  the  decision  of  the  court  be- 
low, and  all  presumptions  must  be  construed  in  favor  of  such  decision,) 

\  that  the  said  action  on  said  second  note  (which  wad  executed  in  1870) 
was  not  brought  by  an  innocent  and  bona  fide  purchaser  before  due  of  a 
.  negotiable  note,  then  the  plaintiff  in  this  action  had  in  that  action  a  per- 
fect defense  to  said  note  to  the  extent  of  all  the  interest  paid  or  agreed 
to  be  paid  by  the  plaintiff;  and  the  judgment  in  that  action  is  a  bar  to 
this  action,  whether  the  plaintiff  in  this  action  set  np  tha  defense  of 
usury  in  that  action,  or  not. 

Error  from  Douglas  District  Court. 
Action  by  HoveVy  to  recover  1171.30,  which  sum  he  clainied 
Cochins  had  forfeited  to  plaintiff  by  reason  of  having  taken 
and  received  unlawful  interest  on  a  promissory  note.     All  the 
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ficts  are  stated  in  the  opinion.  The  district  court,  at  the  Au- 
gust Term  1878,  gave  judgment  for  defendant,  aud  plaintiff 
appeals,  and  brings  the  case  here  on  error. 

L.  W.  SoveTj  plaintiff,  for  himselfi 

Hampton  ^  Borgholthaua^  for  defendant,  cited  9  Johns.  288, 
244;  17  Mass.  894;  1  Pick.  485;  8  Conn.  456;  1  K  H.  38;  2 
N.  H.  61. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  The  plaintiff  commenced  this  action  in  a 
justice's  court  by  filing  the  following  bill  of  particulars: 

{TUUj  and  Court)  ^'The  plaintiff  complains  of  the  defendant, 
that  the  said  defendant  did  upon  the  10th  of  March  1870,  at 
the  city  of  Lawrence,  Kansas,  lend  to  the  said  plaintiff  the 
sum  of  twelve  hundred  and  thirty-three  and  70-100  dollars,  for 
^hich  the  said  defendant  drew  and  caused  to  be  signed  by  the 
said  plaintiff  a  note  of  thirteen  hundred  dollars,  payable  to 
him  toe  said  defendant  eight  months  after  date,  with  interest 
at  twelve  per  cent,  per  annum  thereon,  which  said  note  of 
|1,300  and  interest,  amounting  to  the  sum  of  fourteen  hundred 
and  four  dollars  was  paid  by  said  plaintiff  to  the  said  de- 
fendant on  the  7th  of  November  1870,  in  another  note  since 
paid  on  execution.  That  the  difference  between  the  face  of 
said  note  of  thirteen  hundred  dollars,  and  the  money  actually 
received  at  that  time,  to-wit,  sixty-seven  dollars  and  thirty^ 
cents,  was  unlawful  and  usurious  interest,  by  the  taking  of 
which  he  the  said  defendant  forfeited  to  the  said  plaintiff  all 
the  interest  on  the  above-mentioned  sum  lent,  amounting  to 
one  hundred  and  seventy-one  and  80-100  dollars,  for  which 
said  sum  of  f  171.80,  and  interest  thereon  from  the  7th  of  No- 
vember 1870,  the  plaintiff  asks  judgment  against  the  defend- 
ant L.  W.  HovBE,  Plaintiff:' 

Afterward  the  case  was  taken  on  appeal  to  the  district  court, 
where  it  was  again  tried  on  said  bill  of  particulars.  The  case 
was  tried  by  the  district  court  without  a  jury.  No  evidence 
was  introduced  on  the  trial  by  either  party,  but  both  parties 
agreed  that  the  fiu^ts  set  forth  in  the  foregoing  bill  of  par- 
ticulars Were  true.  Upon  the  agreement  the  court  below  ren- 
dered judgment  in  favor  of  the  defendant  and  against  the 
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plaintiff,  and  the  plaintiff  now  brings  the  case  to  this  court 
for  review. 

It  will  be  seen  that  the  only  question  in  this  case  is  with  re- 
gard to  the  sufficiency  of  the  facts  set  forth  in  said  bill  of  par- 
ticulars. And  preliminary  to  a  decision  of  that  question,  we 
would  say,  that  the  bill  of  particulars  in  this  case  is  not  aided 
by  any  evidence,  or  by  any  finding,  or  verdict,  nor  by  the  judg- 
ment of  the  court  below.  On  the  contrary,  the  finding  and 
judgment  of  the  court  below  are  against  the  sufficiency  of  said 
bill  of  particulars.  And  all  presumptions  are  in  favor  of  the 
correctness  of  the  decision  of  the  court  below.  There  has 
nothing  transpired  in  this  case  to  cure  any  of  the  defective 
allegations  of  said  bill  of  particulars,  and  hence  we  must  give 
to  said  allegations  no  more  force  or  weight  or  value  than  they 
are  justly  entitled  to.  And  this  indeed  is  also  true  with  re- 
spect to  the  bill  of  particulars  taken  as  a  whole. 

Let  us  now  examine  said  bill  of  particulars,  and  the  facts 
set  forth  therein,  for  the  purpose  of  determining  their  suffi- 
ciency. It  seems  that  on  March  10th  1870,  the  plaintiff,  in 
consideration  of  $1,233.70  in  money,  and  f66.80  usurious 
interest,  gave  to  the  defendant  his  (the  plaintiff's)  promissory 
note  for  f  1,300  due  in  eight  months,  and  drawing  interest  at 
the  rate  of  twelve  per  cent  per  annum.  This  note  seems  to 
have  been  payable  to  the  defendant  alone,  and  was  therefore 
not  negotiable.  On  November  7th  1870,  (a  few  days  before 
said  note  became  due,)  the  plaintiff  gave  another  note  to  de- 
fendant in  lieu  of  the  first-mentioned  note.  This  second  note 
was  for  $1,404,  the  exact  amount  of  the  first  note  with  the 
interest  thereon.  Whether  this  second  note  was  to  draw  in- 
terest or  not,  or  whether  it  was  negotiable  or  not,  is  not  shown. 
Afterward  this  note  was  paid  on  execution,  but  to  whom  it 
was  paid,  and  how  much  was  paid,  are  not  shown.  As  it 
was  paid  on  execution,  there  must  have  been  a  judgment  pre- 
viously rendered  against  the  plaintiff  on  such  note.  But  in 
favor  of  whom  such  judgment  was  rendered,  and  for  what 
amount  it  was  rendered,  and  what  defenses  were  set  up  against 
the  note  in  that  action,  we  are  not  informed.     If  said   note 
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was  not  negotiable,  or  if  it  was  transferred  wifh  notice,  or 
was  transferred  after  dae,  or  was  not  transferred  at  all,  then 
the  plaintiff  in  this  action  had  a  perfect  defense  to  the  note  in 
that  action  to  the  extent  of  all  the  interest  paid  or  agreed  to 
be  paid  by  him,  and  he  should  have  set  up  such  defense  in 
that  action  if  he  desired  to  ever  claim  the  benefit  of  the  isame. 
Perhaps  however  he  did  set  up  such  defense  in  that  action; 
and  if  he  did,  then  whether  he  was  successful  or  not,  we  have 
not  been  informed.     If.  he  had  set  up  the  defense  in  that  ac> 
tioo,  then  the  judgment  rendered  against  him  on  said  note 
should  have  been  for  just  $1,233,70,  the  amount  which  he  re- 
ceived from  the  defendant  in  this  action.     Whether  the  judg- 
ment was  rendered  for  that  amount,  or  for  more,  or  less  than 
that  ftmount,  we  cannot  tell.     And  whether  the  plaintiff  in 
thiB  action  ever  paid  more  than  that  amount,  or  whether  he 
ever  paid  a  cent  of  usurious  interest,  we  cannot  tell.     The 
presumptions  however  are  all  against  the  plaintiff,  and  in 
&vor  of  the  decision  of  the  court  below.    Under  the  statutes 
applicable  to  this  note,  ^^all  payments  of  money  or  property 
made  by  way  of  usurious  interest,  or  of  inducement  to  contract 
for  more  than  twelve  per  cent  per  annum,  whether  made  in 
advance  or  not,  shall  be  deemed  and  taken  to  be  payments 
made  on  account  of  the  principal;  and  the  courts  shall  render 
judgment  for  no  greater  sum  than  the  balance  found  due  after 
deducting  the  payments  of  money  or  property  made  as  afore- 
said, without  interest."     And  "any  person  contracting,  by 
promissory  note,  bill  of  exchange,  bond,  or  otherwise,  to  re- 
ceive a  greater  rate  of  interest  than  that  allowed  by  this  act, 
[to  wit,  twelve  per  cent,  per  annum,]  shall  forfeit  all  interest, 
and  shall  recover  no  nEU)re  than  the  principal  of  such  note,  bill, 
bond  or  other  contract"  (Gen.  Stat   525,  526,  §§8  and  4; 
Jermess  v.  Cutlery  12  Kas.  500;  Ayers  v.ProbascOy  14  Kas.  175.) 
Now  if  the  plaintiff  in  this  action  did  not  set  up  the  defense 
of  usury  in  the  action  brought  against  him  on  said  note,  then 
why  did  he  not  do  so?    He  has  wholly  failed  to  inform  us. 
But  whether  he  did  set  it  up  or  not,  the  judgment  in  that  case 
is  a  bar  to  any  further  proceeding.    If  he  did  set  it  up,  then  he 
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has  .already  hiad  aa  adjadication  upon  the  sabject-tnatter  of 
this  ftction,  and  he  cannot  have  another  adjudication  thereon. 
Bat  if  he  did  not  set  it  np,  then  he  has  lost  bj  his  own  laches 
his  last  opportunity  of  making  the  subject-matter  of  his  de- 
fense available.  It  is  a  general  rule  of  law,  that  where  a 
defendant  has  a  defense  to  an  action,  and  fails  to  set  it  up  in 
that  action,  he  forever  loses  the  same,  not  only  as  a  defense 
but  also  as  a  cause  of  action.  (See  authorities  cited  in  de- 
fendant's brief,  and  also  McLaughlin  v.  Th&  Siate^  ante,  286.) 
And  this  rule  of  law  is  applicable  to  cases  of  this  liiind. 
{Schrappd  V.  Comiriffy  10  Barb.  576,  681;  JDay  v.  OuntminffSy  19 
Vt.  496;  Perkins  v.  Conant,  29  HI.  184;  Jone^  v\  Kirksey,  10 
Ala.  579;  MaUory  v,  Matlock,  10  Ala.  696.)  If  we  w6re  to 
make  Sk  guess  with  reference  to  the  facts  not  shoWn^  aiid  which 
should  have  been  shown  in  this  case,  we  would  guess — that 
said  note  was  negotiable — that  it  was  not  transferred  however, 
that  the  note  was  sued  on  by  the  defendant  in  this  action — 
that  the  plaintiff  in  this  action  did  not  set  np  the  defense  of 
usury  in  that  action-^ that  the  judgment  was  rendered  for  the 
full  amount  of  the  note,  and  that  the  plaintiff  in  this  action 
paid  that  amount;  but  of  course  these  are  only  guesses. 

The  judgment  of  the  court  below  must  be  affirmed* 

Brewer,  J.,  concurring. 

HoRTON,  O.  J.,  not  sitting  in  the  case.  '  • 


Lewis  W.  Hover  v.  Cookins  and  ;McCarrow- 

1.  Monov  TOR  l^w  TfiiAL,  To  he  Considered  M%at  AppeOtin  lUeord,  Whom 
the  record  fails  to  contain  the  motion  forfinew.trial,  this  court  c^nno| 
say  whether  there  was  error  in  overruling,  it,  nor  jpas^  up9n  questlona 
in  the  admission  of  testimony,  or  the  saf&ciency  pf  the. evidence  to  sup- 
port the  findings,  or  verdict.    [See  cases  cited,  arUe,  514;  also,  I^guton 

.   V.  Oravei,  12-S9;  2>eckerv.  House,  30-61,  and  cases  cited.} 

2.  Yalux  of  Pbbt  Not  Dus;  Rvle  for  AscertainSmg,  The  pi^sent  worth  of 
a  debt  payable  at  a  future  time  is  ascertained  b^  dividing  the  face  of  the 
debt  by  the  amount  of  $1.0Q  for  the  given  rate  and  time,  and  the  quo- 
tient is  the  present  worth. 
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Enor  Jrom  D<mglas  IXstriet  tMri/    \ '  - 

This  action,  like  the  one  next  preceding,  was  commenced  by 
Haver  to  recover  money  alleged  to  have  been  paid  and  forfeited 
apon  nBurions  contracts.    The  petition  was  as  follows: 

{Cburifiind  Titled  "The  plaintiif  complains  of  the  said  de- 
fendants, W,  W.  Oookina  and  James  H.  MoOarroU,  and  says, 
that  on  the  7th  of  Koyember  1870,  a^  Lawrence,  Douglas 
county,  state  of  E^nsas,  they  drew  and  caused  to  be^signed  by 
the  said  plaintiff  a  certain  promissory  note  payable Ito  defend- 
ant McCarroU  or  order  for  the  sum  of  $1,580,64  with  interest 
at  the  rate  of  twelve  per  cent,  per  annum  four  months  after 
date;  that  the  plaintiff  received  on  the  above  note  in,  fa<jt,Cnly 
11,439.24,  the  remainder,  being  usurious  and  illegal  intei^est, 
to-wit,  interest  at  the  rate  of  eighteen  per  cent  per  annum  for 
foDr  months  over  and  above  the  twelve  per  cent,  per  annum 
allowed  by  law,  amounting  to  f  9^*40,  b^ing  added  to  the  said 
amount  $1,439.24  to  make  the  amount  called  for  in  the  note, 
to-wit,  fl,530.i54j  that  the  note  before  mentioned  was  secured 
by  a  mortgage  upon  the  lands  of  the  plaintiff,  to-wit,  the  home 
&rm  of  &e  plaintiff  situated  in  said  Douglas  county;  that 
judgment  was  rendered  on  said  note  for  f  1^680.64  in  the  dis- 
trict court  of  said  Douglas  county  against  the  plaintiff  on  suit 
by  E.  8.  George,  assignee  of  defendant  McCarroll,and  plaintiff's 
said  land  sold  under  said  judgment,  which  sale  was  confirmed 
to  W.  W.  Oockins  June  8th  1872,  to  which  time  the  plaintiff 
continued  to  pay  interest  at  the  rate  of  twelve  per  cent/per 
annum  on  the  above  note  of  f  1,580.64;  that  the  interest  thus 
paid  was  $290.80  in  addition  to  the  $91.40  advance  Interest,  ii^ 
all  amounting  to  $382.20.  The  plaintiff  further  complains  of 
Baid  defendants,  that  after  the  sale  of  his  £trm  as  aforesaid  they 
refused  to  release  flie  Judgment  against  him,  andoti  the  5th  of 
September  1872  they  compelled  him  to  assign  to  them  notes, 
Becared  to  hiiti  by  chattel  mortgages  arising  from  the  enforced 
sale  of  his  personal  property,  amounting  to  $450,  and  other 
notes,  to  obtain  such  release;  that  subsequently,  and  on  the 
9th  of  November  1872,  he  paid  a  note  of  $250,  interest  at 
twelve  per  cent  for  seven  months  and  twelve  days,^Baid  inter- 
est amounting  to  $18.50;  &at  on  or  about  the  25th  of  Decem- 
ber 1872  be  paid  the  note  of  $200,  with  $16  interest;  all  this 
at  the  town,  coui^ty  and  state  aforesaid.. 

"The  plaintiff jUierpfore  prays  ^  judgment  against  the  de- 
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fendants  for  the  sum  of  |382.20,  with  interest  from  June  5th 
1872;  for  the  fiirther  sum  of  ^18.50,  with  interest  from  No- 
vember 9th  1872;  and  for  the  further  sum  of  J16,  with  inter- 
est from  December  25th  1872;  that  the  judgment  of  R.  S. 
George  against  him  be  discharged  of  record,  and  for  such 
other  relief  as  equity  and  good  conscience  demands." 

Answer,  general  denial.  Trial  at  the  April  Term  1874,  at 
which  time  judgment  was  rendered  for  plaintiff,  which  judg- 
ment was  afterward,  at  the  October  Term  1874,  modified,  and 
judgment*  entered  for  the  defendants  for  their  costs.  Hover 
brings  the  case  here  on  error, 

L.  W.  Hover ^  plaintiff,  for  himself. 
Thacher  ^  Stephens^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  brought  by  plaintiff  in 
error,  plaintiff  below,  to  recover  usurious  interest  The  rec- 
ord contains  these  matters — first,  the  pleadings;  then  a  bill  of 
exceptions,  showing  the  testimony  given  on  the  trial,  and  stat- 
ing that  the  court  gave  its  firiding  and  judgment  for  plaintiff 
for  J192.80;  that  the  plaintiff  excepted  thereto',  and  filed  his 
motion  for  a  new  trial,  which  motion  was  continued  to  the 
next  term  of  the  court;  that  the  court  then  overruled  said 
motion,  and  modified  its  judgment,  finding  now  for  the  de- 
fendants, on  the  ground  that  the  previous  computation  was 
erroneous,  and  giving  judgment  against  the  plaintiff  for  costs. 
After  the  bill  of  exceptions  appear  certain  findings  of  fact  and 
conclusions  of  law,  and  the  judgment  of  the  court,  and  then  a 
journal  entry  showing  that  the  motion  of  both  parties  for  a 
new  trial  came  on  for  a  hearing,  and  that  the  court  sustained 
the  same  to  the  extent  of  modifying  the  judgment,  by  chang- 
ing it  to  a  judgment  for  defendants.  No  motion  for  a  new 
trial  on  the  part  of  either  party  is  copied  into  the  record,  and 
nothing  to  indicate  what  grounds  were  presented  in  any  such 
motion,  other  than  may  be  inferred  from  the  Statement  in  the 
bill  of  exceptions  as  to  the  error  in  computation.     All  that  we 
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are  informed  is,  that  the  court  took  certain  action  on  motions 
filed.  Of  coarse  then,  we  cannot  saj  that  there  was  any  error 
in  overmling  or  sustaining  the  motions.  Furguson  v.  Oraves, 
12  Eas.  89;  Nesbit  v.  Hines,  ante,  p.  817. 

Nor  can  we  consider  any  question  in  the  admission  or  r^ec- 
tioQ  of  testimony,  nor  whether  the  findings  are  supported  by 
the  evidence.  The  only  inquiries  open  to  us  are,  whether  tlic 
petition  states  a  cause  of  action,  and  whether  under  the  plead- 
ings and  findings  of  £ftct  a  judgment  in  favor  of  the  defendants 
appears  to  be  so  erroneous  as  to  compel  a  reversal.  And  upon 
those  inquiries  it  is  dear  that  the  judgment  must  stand.  The 
error  made  by  the  court  in  the  first  computation  is  patent  As 
a  part  of  the  computation  it  became  necessary  to  find  the  pres- 
ent worth,  at  the  time  of  sale,  of  several  notes  due  respectively 
in  one,  two,  three,  or  four  years  thereafter.  To  ascertain  this, 
the  court  computed  the  interest '  on  the  face  of  the  notes  for 
such  years,  and  subtracted  that  amount  from  the  principal  and 
called  the  result  the  present  worth,  while  the  correct  rule  is,  to 
divide  the  face  of  the  debt  by  the  amount  of  Jl.OO  for  the 
given  rate  and  time,  and  the  quotient  will  be  the  present  worth. 
The  difierence  in  favor  of  the  defendants  between  the  two 
methods  of  computation  more  than  exceeded  the  amount 
found  due  the  plaintiff,  and  therefore  the  court  properly 
changed  the  judgment. 

It  is  unnecessary  to  consider  any  other  questions  in  the  case, 
though  we  may  remark  that  it  9eems  very  doubtful  whether  the 
petition  states  fiicts  sufficient  to  constitute  a  cause  of  action. 

The  judgment  will  be  affirmed. 

All  the  Jostices  concurring. 
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,  School  District  M*o.  .2.  v.  John  D.  M.  Conkab. 

Mechanic's  Liin^;  PMie  School-Rouse;  Siib-Oontrae^.  A  sab-cbntractc 
aikfer  the  provisions  of  the  act  relating  to  liens  of  mechanics  and  othei 
( lawi^  of  ^8?2».  pp.  294,  297,)  may  s^coib  a  lien  upon  a  pnrblic  echool-houi 
erected  by  a  school  distinct.  WiUon  v. ScKDia^UBLtef  lOi;  alsoi^d. 
EcLv.8c(nniu,l^27.} 

Errcr  from  Baline  District  (hurL 

A\3Ti0N  hj  Conrad  against  H.  C.  Stanley^  School  District  M 
^,  Saline  Gaunljf^  aad  others,  to  recover  from  Stanley,  m  prii 
cipal  contractor,  f  195  alleged  to  be  due  to  plaint^  as  sul 
contractor,  and  to  establish  and  enforce  said  earn  as  a  lie 
upon  the  sohoo^house  of  said  district.  The  district  court  i 
the  May  Term  •  1875,  gave  judgment  for  plaintiff,  and  sai 
Schaol  JDiatris^  No.  S  alleges  error,  and  brings  the  record  hei 
for  j3e  view,  j  .       ; 

C  A.  SiUeTf  for  plaintiff  in  error. 
.  .jP.  F.  Grarver^  for  defendant  in  error. 

The  opinion  of  the  court  vas  delivered  by 

HoRTON,  0.  J.:  The  only  question  presented  in  this  case  if 
whether:  a  .8ub-€ontractor^  under  the  provisions  of  tiie^aot  n 
laiingioliensrofmeehanics  and. others,  (laws  of  1872, pp^ 29^ 
297))  can;  secura^A  lien  upon,  a  public  school  hodse  eitected' b 
a  school  district.  We  answer  in  the  affirmatii^e^  andi  refer  t 
the  recent  case  of  Wilson  v.  &Ao^  J3/«<ri(^,  (wl^i.  p*.  104,)  a 
containing  our  reasons  for  the  conclusion  herein,  and  for 
full  discussion  of  the  subject. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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Wi].iitAM&  ft 'FiNNiGAir  Yk  Gbo,  W;  Elliott*    ;. 

I  Mutual  Acx^ounts;-  Que  Triable  before  Brferee.  Where  &.  has  an  account 
of  13,650.90  against  yt.  ik  F^  nierchahts,  for  inerchandiae  returned  of 
11.36,  note  taken  xt'p^  bf  |484:65,  and  the  balance  fotdra0;*ii€rpo»ted.  With 
them  at  different  .dates,  bettw^eajoly  9jbh  1^71  IM44  ^February  9th  1872,  in 
Boms  ranging  from  fifteen  dollars  to  five  hundred  dollars,  and  which 
.  drafts  were  not  paid  or  received  by  W.  A  F.  in  payment  of  their  accounts, 
and  said  W.  &  F.  have  a  running  account  against  E.  from  July  18th  1871 
to  Augtmt  4th  1872y'f6^  g6odB  sold  and  moHeytf  paid,  exceeding  $3,500, 
and  consisting  of  oyer  one  hlikidi?ed  and'fif^.  iMm^'  hM,  that '' mutual 
accounts  "  ezisit  between  K.  aod  the  firm  of  W.  &  F..;  and  also»  hM,  that 
upon  a  petition  for  &  settlement  of  mutual  accounts  between  £.  and  W. 
&  F.,  the  cotirt,  upon  the  application  of  E.,  and  the  showing  of  the  above 
iacts,  commit^  no  errbr  in  directing  a  reference  ef  the  case,  and  4n  re- 
quiring an  exan^inaftion  of  the  muitual  accounts  between  th0.  plaintifiis 
and  defendants,  a|;i^st  the  objections  of  the  defendants.  [NMe  v. 
DoweU,  22-498 ;'  fihabraHh  v.  McCormick,  23-706.]   . 

t  Ersonsous  Findings;  prr(fr  ^fVUhout  Prejudice,  Where  a  Referee  is  ap- 
pointed to  make  an  ezleiininaiion  of 'mutual  flccotmts,  and  io  rel>bit'the 
facts  found,  and  the  <)ehclnsi(lils  of  law, :and •thereafter  the:repoh*t  is 
made  and  conQnne<fc»  a  cbnolusion  of  laiw  thel^^  which  the  finflings  of 
&ct plainly  dic)^  coold  not. have  prejudiced  the  defendant,  is. not  cause 
for  reversal,  even  .though  it  be  erroneous. 

Error  frora  Marshall  District  Court.   ,   .         ... 

AonoN  bj  JEUioti  toj;eeoTi&r  ati?  ,all0g^d  balance  of  f  111.65 
doe  hm  on  account'  from  }Fi/ft<^m^'^  JF^^A^nvi^^The^Pfii^ 
pal  &ete  atd:  proc€ieding9:£ire:  stated  ii);  tJi^opi&ion^.^Tt/^^ 
The  district  court,;  at  th0  August  Term:1875,  0.  A.  S.,  judg^ 
pro  ttm,,  presiding,  confirmed  the  report  of  8,,  Q„  ref^ee,  ^nd 
gave  judgment  in  fkyor  of  JEltioit  for  |116.80,(aind  cost^v  Tlie 
defendants  bring  the  cas^  here  oQeirror* 

"  '  '  '  '  *  ■         '    • 

4. /.  J3anto,;fOr  plaintifiiiin  error.  L  ;  n   .;,.    .;;./; 

The  opijuion  of  th^, court  was, delivered  by      , 

HoBTON,.C.  J.:  Elliott  filed  his  petition,  in  tijbe  usual  fqr^iy 
for  settlement  of  muj^ual  accounts  ;^ith  thei  i^rxifi  of  "W^illii^ms 
i  I^nnigan.    An  andwet,.  containing  only  a.  general  denial, 
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was  filed.  Upon  the  hearing  of  the  ease,  as  to  whether  an  a 
counting  should  be  had,  evidence  was  introduced,  and  tJ 
court  ordered  a  reference  in  pursuance  of  §  292  of  civil  cod 
(Gen.  Stat.,  685,)  against  the  objections  of  Williams  k  Einr 
gan.  The  legality  of  this  order,  under  the  circumstances, 
the  chief  question  in  the  case  which  is  presented  to  this  cour 
Williams  &  Finnigan  were  merchants,  and  their  account  again 
1.  Muiiui  Elliott  was  made  up  of  oyer  one  hundred  and  fif) 
!Suti"n^  items  for  goods  sold  and  moneys  paid  on  his  a 
•  wiewnot.  count  W.  k  P.  received  from  Elliott  in  drafts,  a  not 
and  an  item  of  goods  returned,  ^3,650.90.  Their  alleged  claii 
was  J3,689.35.  The  counsel  for  the  plaintiffe  in  error  claii 
that,  as  W.  &  F.  received  from  Elliott  the  said  sum  of  |8,650.S 
principally  in  drafts,  ranging  in  sums  from  |15  to  |500,  thei 
were  no  mutual  accounts  existing  between  the  parties  for  ej 
amination.  We  think  differently.  Neither  the  drafts,  nc 
the  proceeds  thereof,  were  ever  treated  or  intended  as  paymei 
of  the  accounts  of  W.  k  F*  They  were  deposited  with  W. 
F.  at  various  dates,  without  regard  to  the  accounts  of  the  sal 
firm.  They  were  entered  upon  the  books  of  W.  k  F.,  an 
drawn  against  by  Elliott  when  he  wished.  Some  of  the  draft 
were  deposited  before  any  account  accrued  against  Elliot 
K  W.  k  F.  had  brought  their  action  for  the  entire  amount  ( 
their  account  against  Elliott,  the  latter  might,  under  a  proper  ai 
swer,  have  set-off  those  several  drafts,  not  as  a  payment,  in  th 
technical  sense  of  the  word,  but  as  a  claim  and  demand  arii 
ing  upon  contract.  The  dealings  exhibited  between  the  pai 
lies  run  from  July  10th  1871,  to  August  15th  1872.  Und€ 
our  view,  there  were  "mutual  accounts"  existing  betwee 
the  plaintiff  and  defendants.  The  demands  were  reciproca 
and  there  seems  to  have  been  an  understanding  between  th 
parties  that  the  mutual  debts  should  be  set-off  or  satisfied  pr 
ianto. 

Counsel  for  plaintiffi  in  error  farther  object  to  the  refei 
ence,  because  it  appeared  in  evidence  that  plaintiff  and  disfenc 
ants  did  settle  all  their  transactions  except  the  amount  ( 
difference  between  $1,494.85  contained  in  one  settlement  f 
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W.  i  F/8  account,  and  |1,690.90  set  fbrth  in  another  ttate- 
locot  rendered,  and  that  there  was  never  any  disagreement 
about  the  amount  of  money  or  drafts  received  by  W.  ft  F. 
from  Elliott  The  plaintiffs  in  error  are  in  no  condition  to 
take  advantage  of  this  objection.  At  the  common  law,  there 
were  two  distinct  courses  of  proceeding  in  actions  of  account 
OD  the  part  of  a  defendant.  In  the  first  place,  the  party 
might  interpose  any  matter  in  abatement,  or  bar,  of  the  pro- 
ceeding, and  if  he  ikiled  in  it,  theii  there  was  an  interlocutory 
judgment  that  he  should  Bcconut  {quod  eompudt)  before  audi- 
tors. When  the  account  was  finished,  the  judgment  was, 
''that  the  defendant  do  pay  the  plaintiff  so  much  as  ho  is 
found  in.i^rrear.''  SBlacl^t.  Oom.  164..  Courts  of  equity,  in 
those  states  where  there  is  a  court  of  chancery,  have  for  a 
long  time  exercised  a  general  jurisdiction  in  all  cases  of  mu- 
tual accounts,  because  the  object  is  much  more  readily  obtained 
by  a  bilUin  equity.  The  defendant,  under  equity  practice, 
may  plead  that  he  has  fully  accounted;  or  he  may  plead  a  re* 
lease,  arbitrament,  bond  given  in  satisfaction,  or  that  the 
money  was  delivered  to  him  for  a  specific  purpose,  which 
has  been  accomplished,  etc.  But  other  matters,  which  admit 
that  the  defendant  was  once  liable,  cannot  in  general  be 
pleaded  in  bar  to  the  action.  In  such  an  action  there  is  no 
general  issue.  In  this  case,  only  a  general  denial  was  filed 
to  the  petition,  which  set  forth  in  indefinite  terms,  mutual 
dealings  between  the  parties;  and  under  the  jpleadings  each 
item  of  account  was  a  proper  subject  of  proof.  No  plea  of  a 
stated  or  settled  account  was  made  by  answer.  The  defend- 
ants in  the  court  below  did  not  take  advantage  of  the  various 
defenses  the  facts  warranted.  There  is  nothing  in  the  plead- 
ings to  show  that  either  party  relied  upon  any  former  settle- 
ment; and  when  the  evidence  before  the  court  established  the 
matual  accounts  between  the  parties,  upon  the  pleadings  ex- 
isting in  this  case  the  court  rightfully  referred  the  cause  for 
an  accounting  to  be  had.  The  evidence  conclusively  shows 
that  W.  A  F.  were  once  liable,  and  might  be  made  account- 
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able;  and  no  defense  thereto  was  pleaded  sufficient  to  prevent 
a  reference. 

Further  complaint  is  made,  that  the  referee,  having  found 
as  a  conclusion  of  fiEU)t,  ^^That  there  had  been  a  mutual  settle* 
ment  between  the  parties  of  all  transactions  except  the  excess 
of  money  paid  by  Williams  k  Finnigan  to  one  Kepler,  under 
t.  Duty  ud  *^®  orders  of  Elliott,  which  excess  so  paid  amounted 
Si?rw!'Brro-  to  $96j66,"  thcrcou  Tcportcd  as  a  conclusion  of  law, 
n«onaflndiii8i.  ii^j^j^^  j^  j^  j^^^  withiu  the  proviucc  of  this  court  to 

examine  into  the  accounts  and  dealings  o^  the  parties  plaintiff 
and  defendants  herein,  prior  to  any  mutual  settlement,  which 
may  have  been  made  by  them."  This  conclusion  of  law  is 
erroneous  in  a  case  where  the  cause  has  been  referred  to  a 
referee  for  an  accounting,  and  no  settlement  or  previous  ac- 
counting is  pleaded.  The  very  object  of  appointing  a  referee 
is  to  procure  an  account,  showing  a  balance  in  favor  of  one  of 
the  parties.  He  is,  therefore,  required  to  make  gut  an  ac« 
count,  showing  the  state  of  indebtedness  on  either  side.  In 
the  case  at  bar,  the  referee  rightfully  received  evidence  as  to 
any  former  settlement  of  the  parties,  in  order  to  ascertain  the 
correctness  of  the  items  charged,  just  aa  he  could  have  re- 
ceived  the  admissions  of  either  party  as  to  the  account  of  the 
otiier  to  ^tablish  items  disputed.  While  the  conclusion  of 
law  is  erroneous,  and  the  referee  gives  an  incorrect  reason  for 
his  finding  of  the  moneys  due  to  Elliott  on  tbe  taking  of  the 
account,  the  plaintiffi  in  error  are  not  prejudiced  thereby,  as 
in  fact  the  referee  did  properly  make  out  an  account  showing 
tbe  indebtedness  on  both  sides;  and  the  record  shows  that  W. 
ft  F.  admitted  the  items  charged  against  them  by  Elliott  to  be 
correct,  and  Elliott  admitted  tbe  charges  of  W.  &.  F.  correct, 
exceptasto  certain  items  furnished  to  Kepler.  For  the  excess, 
Elliott  obtained  judgment  The  account  was  fully  taken  and 
reported  to  the  court.  No  evidence  was  rejected,  and  no  item 
charged  by. W;  ft  F.  was  disallowed  except  the  goods  and 
money  pbtaiued  by  Kepler  on  Elliott's  account,  in  excess  <^ 
the  sum  authorbedrby  Elliott  to  be  charged  to  him. . 
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We  find  no  error  in  the  order  of  reference,  and  none  prq* 
udiclal  to  tfae-plain-dfk  in  error  in  the  referee's  report 
The  jadgment  of  the  court  below  U  affirmed. 
All  the  Justices  concurring. 


Olivib  B.  Colbt  v.  Sabah  A.  Obooka  et  oL 

£Qmx;if;  ICABSHAUNa  A^sns  or  Decwa^IBD  Dbb3X>b;  EbmuUad  Ex0mption^; 
Specific  Uemt  not  QmaraUy  Security.  A  husband  and  wife  gave  a  mortgage 
to  G.  on  their  homestead  and  other  real  estate  belonging  to  the  husband. 
Afterward  L.  obtained  a  judgment-lien  upon  all  the  pTO)[>ert7  belonging 
to  Bald  husband  except  said  homestead.  Afierwaird  the  husband  afid 
wife  spld  and  oonvejed  to  W.  a  portion  of  the  real,  estate  not  occupied 
as  a  homestead,  but  covered  by  said  mortgage^  and  said  judgment-lien. 
Aiterward  the  husband  died.  His  wife  and  family  still  occupy  siud 
homestead.  The  plaintiff  in  this  action  has  a  claim  of  $800  against  the 
decedent's  estate  for.  inoney  loaned  to  the  decedent  during  his  lifetime, 
which  claim  has  been  allowed  by  the  probate  court,  but  such  claim  is  not 
secured  in  any  manner,  by  lien  or  otherwise.  The  estate  is  insolvent, 
and  unable  to  p&y  all  of  its  creditors  in  full.  The  plaintiff  now  seeks  by 
this  action  to  have  the  assets  of  the  estate  marshaled — to  have  G.  com- 
.  pelled  to.  ^chanst  that  portion  of  said  real  estate  occupied  as  a  homestead 
.  in  payment  of  said  mortgage  before  resorting  to  any  other  property  be- 
longing to  the  estate  2  to  have  L.  compelled  to  exhaust  said  real  estate  be- 
longing to  W.  in  payment  of  his  (L.'s)  judgment-lien,  before  resorting  to 
any  other  property  belon^ng  to  the  estate,  and  to  have  the  administrator 
in  the  meantime  restrained  from  paying  said  mortgage  or  said  judgment- 
Hen  from  the  proceeds  of  any  property  except  said  homestead  and  said 
pFoperty  sold  to  W.  Held,  That  the  plaintiff  has  no  such  superior  equi- 
ties over  the  family  of  the  deceased  as  occupiers  of  said  homestead^  or 
orver  W.  as  the  purchaser  of  flaid  land,  as  can  be  enforced  either  in  law  Or 
equity,  and  therefore  that  this,  action  cannot  be  mointadned.  [ifoftroe  v. 
May,  9^96;  GUvx^ih  t.  Cody,  21-702;  Spro^  v.  Bank^^2r^^\  Chc^nnan  9. 
j£$ter,lZ-69b;  lARwjD,Qilbert,lBr'222.2 

Error  from  Oqff^  -District  OotprL 

T&B  flutts  will  iully  appear  from  the  .syllabus,  And  the 
opinion.  The  district  court,  at  the  May  Terxa  ISTS,  sus- 
tained a  demurrer  to  Golby's  petition^  and  gave  judgment  in 
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favor  of  demamDg  defendants  for  coets.      Cb%,  plaintifl^ 
appeals,  and  brings  the  record  here  on  error  for  review. 

.  Wm.  L.  Mc  Connelly  for  plaintiff 
B.  S.  McOonneUj  A.  GUleU,  and  S.  Fearly  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J, :  This  action  was  brought  for  the  purpose  of 
marshaling  the  assets  of  -the  estate  of  Allen  Crocker^  deceased, 
and  of  applying  such  assets  to  the  payment  of  the  debts  of 
the  estate  in  such  manner  as  to  be  most  advantageous  to  the 
interests  of  those  creditors  of  the  estate  (of  whom  the  plaintiff 
is  one)  who  have  no  specific  liens  or  other  security  for  the  pay- 
stotomentof  ^^^^  of  their  claims.  The  plaintiff's  petition  sets 
th««^  forth  in  effect  the  following  fects:  1st,  The  plaintiff, 
Colby,  has  a  claim  against  said  estate  for  $800  for  money 
loaned  to  the  deceased  in  his  lifetime,  which  claim  has  been 
allowed  by  the  probate  court,  but  such  claim  is  not  secured  in 
any  manner,  by  lien  or  otherwise.  2d,  The  defendant  Qay  has 
two  claims  against  said  estate,  one  for  $2,500,  and  the  other 
for  11,000,  each  secured  by  a  mortgage  on  real  property.  Said 
mortgages  are  liens  upon  the  following  property,  to-wit — first, 
the  homestead  which  was  occupied  by  the  decedent  and  his 
family  during  the  decedent's  lifetime,  and  by  his  family  since 
his  death;  second,  a  piece  of  land  sold  and  conveyed  by  the 
decedent  and  his  wife  after  the  execution  of  said  mortgages, 
and  before  the  decedent's  death;  third,  other  real  property  be- 
longing to  the  estate,  and  upon  which  there  are  no  other  liens 
or  incumbrances.  There  is  still  other  property  real  and  per- 
sonal belonging  to  said  estate  not  covered  by  said  mortgages, 
or  by  any  other  liens  or  incumbrances.  The  said  Gay  is  about 
to  commence  proceedings  to  enforce  his  said  mortgage  liens. 
3d,  The  defendants  Crockers,  who  are  the  widow  and  children 
of  said  decedent,  occupy  a  portion  of  said  mortgaged  property 
as  their  homestead,  and  their  homestead  right,  in  this  particu- 
lar case,  is  inferior  and  subject  to  said  mortgage  liens,  but  is 
not  subject  to  any  other  express  lien,  incumbrance,  or  adverse 
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right  4th,  The  defendant  LaRae  hae  a  judgment  against 
said  estate  for  |1,400,  which  judgment  is  a  lien  upon  upon  all 
the  real  property  belonging  to  said  estate  except  that  portion 
of  said  real  property  which  is  occupied  by  the  &mily  of  the 
deceased  as  a  homestead,  and  is  also  a  lien  upon  that  piece  of 
land  which  was  sold  and  conveyed  to  defendant  Geo.  W.Welch  ; 
but  said  judgment-lien  is  inferior  to  said  mortgage-lieus.  5th, 
Defendant  Geo.  W.  Welch  did,  as  before  stated,  during  the 
lifetime  of  the  deceased,  purchase  from  the  decedent  and  his 
wife  and  procured  a  conveyance  from  them  for  a  portion  of  the 
decedent's  real  property,  which  portion  of  real  property  was 
then  and  is  now  subject  to  both  said  mortgage  and  said  judg- 
ment-liens; but  it  i^not  subject  to  any  other  express  lien  or  in- 
cumbrance. 6th,  All  the  heirs,  and  the  administrator  of  said 
estate,  are  made  parties  defendant  in  this  action.  7th,  The 
estate  is  insolvent,  and  unable  to  pay  all  its  creditors  in  full; 
or,  at  least,  this  is  so,  unless  said  homestead,  and  said  property 
sold  and  conveyed  to  Welch,  is  used  in  paying  the  debts  of 
the  estate.  The  plaintiff  then  prays  that  the  defendant  Gay 
be  compelled  to  exhaust,  first,  that  portion  of  said  real  prop- 
erly occupied  as  a  homestead  in  payment  of  his  said  mortgage- 
liens  before  resorting  to  any  other  property  belonging  to  the 
estate;  that  the  defendant  LaRue  be  compelled  to  exhaust, 
first,  said  real  property  sold  and  conveyed  to  said  Welch  in 
payment  of  his  judgment-lien,  before  resorting  to  any  other 
property  belonging  to  the  estate,  and  that  the  administrator  in 
the  meantime  be  restrained  from  paying  said  mortgage-liens 
or  judgment-lien  from  the  proceeds  of  any  property  except 
said  homestead,  and  said  property  sold  to  Welch. 

Defendants  Mrs.  Crocker,  Mary  Welchj  and  Geo.  W. 
Welch,  demurred  to  said'  petition,  on  nearly  all  the  grounds 
authorized  by  the  code;  and  the  court  below  sustained  the  de- 
murrer on  the  ground  that  said  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  This  is  the  only  rul- 
ing of  the  court  below  complained  of  in  this  court.  We  think 
that  the  ruling  of  the  court  below  was  correct    It  is  true,  as  a 
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g^UBHl  pl^inciple  or  rtfle  of  law^  as  admitiifiteTed  ill  eourts  of 
e<3^i<y,  that  where  a^ person  has  a  lien  upon  two  or  mdt>B  fimete 
tO'Becure  the  paytnent  of  a  debt,^cone  of  whi(5h  funds  andthear 
person  has  a  similar  lien>  equity  will  require  such  first-meoP 
xqi»itx;u«ii«f  tiotted  person  to  efftisfy  tis  lien,  so  fir  as  he  can, 
'  ii?S?Lo^  from  those  funds  on  which' the  other  person  has  no 
?^  •  claim,  -ev^n  though  one- or  more  of  the  funds 
charged  may  be  realty  and- the  others  personalty.  But  this 
rule  has  its  exceptions  and  limitations.  Judgo  StOry  says, 
that  *^  it  is  neyer  applied  except  where  it  can  be  done  without  iv^ 
justice  to  the  creditor,  or  other  party  in  interest  having  title  to  the 
double  fund^  and  also  without  injustice  to  the  common  debtor, 
Nor  is  it  applied  in  favor  of  persons  who  are  not  common  cred- 
itors of  the  same  common  debtor,  except  upon  some  special  eq- 
uity.** ( 1  Story^s-Eq.  Jur.,  §  560.)  And  Chancellor  Green  says, 
that  "it  will  never  be  applied  where  it  is  injurious  to  a  third  party' 
over  whom  the  party  claiming  the  benefit  of  the  principle  hets 
no  superior  equity.**  M.B.^ ^  L.- Association  v.^OonoveTj- 14  'S. 
J.  Oh.  ( 1  McOart)  220,  225.  And  Mr.  Adams  says,  that  "  the 
equity  is  a  personal  one  against  the  debtor,  and  does  not  bind 
the  paramount  creditor,  nor  the  debtor's  alienee  for  value.  The 
equity  is  not  binding  on  the  paramount  creditor,  for  no  equity 
can  be  created  against  him  by  the  fact  that  some  one  else  has 
taken  an  imperfect  security.  But  it  is  an  equity  against  the 
debtor  himself,  that  the  accidental  resort  of  the  paramount 
creditor  to  the  doubly-charged  estate,  and  the  consequent-ex- 
haustion of  that  security,  shall  not  enable  him  to  get  back  the 
second  estate,  discharged  of  both  debts.  If,  therefore,  the 
paramount  creditor  resorts  to  the  doubly-charged  estate,  the 
puisne  creditor  will  l)e  substituted  to  his  rights,  and  will  be 
satisfied  out  of  the  other  fund  to  the  extent  to  which  his  own 
may  be  eichausted.  And  it  seems  that  he  may,  on  proposing* 
just  terms,  require  the  paramount  creditor  to  proceed  against 
the  estate  on  which  he  hate  himself  no  claim.  His  right  how- 
ever to  do  this  is  not  an  independent  equity  against  the  crSd^ 
iftor^  bit  amere  incident  of  his  equity  against  the  common 
debtor.**  (Adams  Equity,  272.) 
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.  Now  for  the  pujpoees  of  thiq  c^se,  we  will  suppose  that  the 
plaintiff  would  have  a  right  to  maintain  this  ai^tion  as  against 
all  the  defendants  .except  Crockers,  ^s  the  ocoupiers  of  said 
homestead,  and  except  Welch,  the  owner  of  a  portion  pf  the 
Bom«<Md  land  sought  to  he  marshaled  among  the  assets  of  the 
SS^fiS«  estate.  It  would  not  seem  that  the  estate,  the  eom- 
dfle  litaa  hx^qh  debtor,  would  have  any  right  to  olgect  to  such 
an  action.  Nor  wouid  it  seem  that  LaRae,  aa  administrator,  or 
the  Crockers  and  Mary  Welch,  as  heirs,  would  have  any  such 
right;  nor  Gay,  nor  Lallue,  as  common  iKPeditots  of  the  estate, 
for  as  to  them  all- their  rights  and  int^ests  could  be  amply  pro- 
tected. But  as  to  the  Crockers,  as  occupiers  of  the  homestead, 
and  as  to  George  W.  Welch,  th6  owner  ofTsaid  land,  the  ques- 
tion is  different  The  plaintiff ?ft  equity  .eould  not,  be  enforced 
as  against  any  of  the  defendants  without  turning  the  Crockers 
out  of  house  and  home>  and  depriving  ^Wel<^  of;  his  land. 
Now  what  superior  equity  has  the  plaintiff  ov^r  the  Crockers, 
or  over  Welch?  By  our  constitution  and  statutes  the  most 
sedulous  care  has  been  manifested  \o  secure  the  homestead  of 
the  debtor  and  to  his  wife  and  family,  as  against  all  debts  not 
expressly  charged  upon  it.  As  was  said  in  the  case  of  Monroe 
V.  Mayy  (9  Kas.  476,)  "the  homestead  is  something  toward 
which  the  eye  of  the  creditor  need  never  be  turned.  It  is  an 
element  which  may  never  enter  into  his  calculations  in  his 
efforts  to  coilfect  his  debt  He  may  as  weTl  ignore  that,  as  Tie 
does  now  (except  in  cases  of  fraud)  the  body  of  the  debtpr." 
It  would  certainly  be  against  the  spirit  if  not  against  the  ^ery 
letter  of  our  homestead  laws  to  hold,  that  whep  a  husband  and 
wife  give  a  specific  lien  upon  theii^  homestead  to  secure  the 
payment  of  some  specific  debt,  they  thereby  make  such  specific 
lien  a  general  security  for  the  payment  of  all  their  debts,  pres- 
ent and  future,  so  long  as  such  specific  debt  remains  unpaid 
The  homestead-exemption  laws  provide  in  effect  that  the  home- 
itead  shaU  be  exempt  frOm  all  debts  except  for  purchase-money, 
taxes,  improvements,  and  liens  given  by  the  consent  of  both 
hust)and .  and  wife.    ^P^  the  .plaintiff 's  claim  does  not  /all 
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within  any  of  these  exceptions.  It  is  not  for  pnrchase-roonej-t 
nor  taxes,  nor  improvements;  and  the  decedent  and  his  wife 
never  contemplated  giving  the  plaintiff  a  lien  on  their  home- 
stead. They  never  supposed  they  were  making  their  home- 
stead security  for  the  plaintiff's  claim.  And  the  plaintiff  has 
no  right,  either  in  law  or  equity,  to  make  it  a  security  either 
directly  or  indirectly  for  the  payment  of  his  claim.  The  plain- 
tiff does  not  seem  to  claim  in  this  court  that  he  can  maintain 
this  action  as  against  Welch.  He  does  not  seem  to  claim  that 
he  has  any  equity  concerning  "Welch's  land  superior  to  Welch's 
rights.  And  therefore  he  cannot  expect  to  recover  as  against 
Welch.  We  think  that  the  rights  of  the  Crockers  to  their 
homestead,  and  of  Welch  to  his  land,  are  superior  to  the  plain- 
tiff's equity,  and  therefore  that  the  plaintiff*  cannot  recover  in 
this  action. 

The  judgment  of  the  court  below  musttherefore  be  affirmed. 

Brbwbr,  J.,  concurring. 

HoBTON,  0.  J.,  not  sitting  in  the  case. 


State  Savings  Association  op  St.  Louis  v.  A.  J.  Hunt  k  Co. 

1.  Indobsbmbnt  of  Bill  of  Exchange,  bbforb  Matubitt;  Payment  to  In' 
d&rur^  No  Discharge  of  the  BtU,  When  a  bill  of  exchanee  of  a  third  party, 
payable  to  order,  is  indorsed  before  maturity  as  collateral  security  for  a 
debt  contracted  at  the  time  of  said  indorsement,  the  indorsee  is  a  bona 
fide  holder  for  value  in  the  usufil  course  of  business,  and  payment  by  the 
acceptor  to  the  indorser,  without  authority  from  the  indorsee,  will  not 
discharge  the  bill. 

2.  Instbuctions,  Not  Warranted  by  the  Evidenee,  Erroneotu.  Where  Y,  B.  & 
Go.,  payees  of  a  bill  of  exchange,  indorse  the  bil>  befbre  maturity  to  a 
bank  as  collateral  security  for  an  advance  thereon  at  the  time  of  the 
transfer,  and  the  bank,  upon  the  payment  of  the  bill,  is  to  pay  the  pro- 
ceeds thereon  in  p  lyment  of  such  consideration,  and  after  protest  of  the 
bill  for  non-payment,  the  acceptors  remit  to  Y.  B.  6t  Co.  the  amount  of 
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tiie  bin,  withomt  authority  from  the  bank,  and  Y.  B.  A  Co.  fiiil  to  turn 
oyer  the  remittance  from  the  acceptors  to  the  bank,  hetd^  in  an  action  on 
the  bill  by  the  bank  against  the  acceptors,  that  the  court  erred  in  in- 
Btracting  the  jury  to  the  effect,  if  they  found  the  truth  to  be  that  Y.  B. 
A  Co.,  the  original  payees,  simply  indorsed  the  draft  to  the  bank  for  col- 
lection, with  authority  or  directions  to  apply  the  proceeds  when  collected 
to  th«  account  which  the  bank  had  with  the  said  Y.  B.  &  Co^  the  bank 
holding  and  accepting  the  paper,  under  such  circumstances,  became  the 
agent  or  trustee  of  Y.  B.  &  Co.,  as  such  instruction  was  not  warranted  by 
the  erndence,  and  was  liable  to  mislead  the  jury  to  the  prejudice  of  the 
bank.  [JtcMon v.  iTin^,  9^51 ;  Eaperv.Bknr,2iS74;  Johnsl(mv.Clemeni9, 
25-376;  Baughman  «.  Penn,  83-505 ;  Faneman  9.  SachM,  33-621.] 

Error  frcmi  Cherokee  District  Court. 
AcrnoN  by  the  State  Savings  Association  of  St.  Louis^  Mo.^ 
against  A.  J.  Sunt  and  Jonathan  Hunt^  as  partners,  on  their 
acceptance  of  a  draft  drawn  on  them  by  W.  W.  Young,  Bro. 
k  Co.,  of  St  Louis.  The  facts,  and  instructions  complained 
of,  fully  appear  in  the  opinion,  infra.  The  district  court,  at 
the  April  Term  1875,  gave  judgment  in  favor  of  defendants 
and  against  the  plaintiff*  for  costs.  The  plaintiff  brings  the 
ease  here  on  error. 

John  N.  Bitter^  for  plaintiff. 
Hutchinson  ^  Cowley^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  This  was  an  action  on  a  bill  of  exchange 
drawn  by  Young,  Bro.  &  Co.  of  St.  Louis,  Mo.,  upon  A.  J. 
Hunt  k  Co.  of  Columbus,  Kansas,  dated  at  St.  Louis,  Decem- 
ber 2d  1872,  payable  in  sixty  days,  to  the  order  of  the  drawers, 
and  accepted  by  A,  J.  Hunt  &  Co.  December  8d,  1872.  Before 
maturity  the  draft  was  transferred  by  indorsement  thereon  to 
the  State  Savings  ABsociation  of  St.  Louis  by  Young,  Bro.  & 
Co.  A  few  days  after  the  draft  became  due  it  was  sent  by  the 
plaintiff*  to  the  First  National  Bank  at  Baxter  Springs  for  col- 
lection, and  notice  of  this  fact  was  received  by  the  defendants 
from  the  bank  at  Baxter.  Defendants  delayed  to  attend  to 
the  notice  of  the  bank  at  Baxter,  and  when  one  of  the  defend- 
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ants  finally  called  at  the  bank  t6  pay  the  satne,  he  was  informed 
the  draft  had  been  returned  the  day  before.  A.  J.  Hunt  -then 
obtained  excKange  on  St.  Louib  at  the  bank  at  B'a^fer,  of  suf- 
ficient amount  to  pay  the  draft,  and  sent  it  by  express,  to 
Young,  Bro.  &  Co.,  at  St  Louis,  Mo.  The  latter  firm  duly 
received  this  money,  and  gave  the  defendants  credit  for  the 
remittance.  Young,  Bro.  &  Co.  suspended  business  in  July 
1878,  The.  draft  was  protested  for  non-payment,  March  .8d 
1878.  In  the  court  below,  a  verdiot  was  rendered  for  the  de- 
fendants, judgment  given  accordingly,  and  the  case  is  here 
upon  exceptions  to  the  instructions  of  the  court  The  second 
instruction  reads  as  follows: 

"If  however  you  find  the  truth  to  be,  that  W,  "ViT.  Young, 
Bro.  &  Co.,  the  original  payees,  simply  indorsed  the  draft  to 
the  plaintiff  for  collection,  with  authority  or  directions  to  apply 
the  proceeds  when  collected  to  the  account  which  the  plaintiff 
had  v^ith  the  said  Young,  Bro.  &  Co.,  the  plaintiff  holding  and 
accepting  the  paper  under  such  circumstances  became  but  the 
agent  or  trustee  of  the  said  Young,  Bro.  &  Co,;  and  any  de- 
fease which  the  defendants  niight  suggest  in  answer  tb  this 
action,  were  it  prosecuted  in  the  name  of  Young,  Bro.' i  Go.-; 
is,  under  such  circumstances,  good  in  this  action,  although 
prosecuted  in  the  name  of  the  State.  Savings  Associatioh  of 
St.  Louis,  the  indorsee."  .  .  ^ 

Upon  an  examination  of  the  record,  we  do  not  think  there 
was  sufficient  evidence  relating  to  the  transfer  of  the  paper  for 
the  purpose  stated  in  the  instr^ctiop  to  have  authorized  ithe 
court  to  give  the  same  to  the  jury.  This  necessarily  leads  us 
to  examine  the  testimony  upon  this  subject  W.  P,  Young, 
whose  deposition  was  taken  by  defendants,  states: 

"We  drew  a  draft  for  |115  on  the  defendants  for  a  bill  of 

foods  sold  them.  W.  W.  Young,  Bro.  &  Co.  deposited  that 
raft  in  the  State  Savings  Association,  of  which  bank  Charles 
Parsons  is  president,  with  other  drafts,  as  collateral  for  W.  W. 
Young,  Bro.  &  Co.'s  note  discounted  on  or  about  that  date 
by  the  bank,  which  note  has  since  been  paid.  Youilg,  Bro. 
&  Co.  were  customers  of  the  bank.  We  were  in  the  habit  of 
drawing  drafts  on  our  country  customers,  and  taking'  them 
to  the  bank  and  getting  advances  on  them  to  the  amount  of 
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seventy  per  cent.  Young,  Bto.^&.Oq.  would  give  their  nQtq^ 
and  it  w48  custon^ry  to  pay  the  notes  as  they  fell  due  out  of 
the  first  moneys  realized  on  ,tbe  drafts^  .This  was  done,  by 
the  bank  with  our  kno^J^ledge.  ;  The  bAnk  kept  what,  was 
ealled  a  collaterals  acoount  with  Youngs  £ro.  &  Co.  Prftlts 
were  deposited  with  the  bank,  went  into  this  account,  jand  ^ 
fast  as  collections  were  made  of  drafts  thus  depomted,  th/B 
moneys  were  drawn  from  that  account  and  applied  in  pay- 
ment of  Young,  Bro.  &  Oo.^s  notes  as  they  matured*  The 
acceptance  sued  upon  in  this  instance  was  placed  in  the  State 
Saving  Association  undei*  the  above  arrangen^ent  whiohl 
hafve  described." 

On  (n-oss-examination  he  stated:  "At  the  time  W.  W.  Young, 
Bro.  &  Co.  suspended  business  in  July  1878,  they  were  in? 
debted  to  the  State  Savings  .Association  about  (^3,100,  At 
that  time  the  bank  held  this  draft  for  $116  against  the  de** 
fendants.  It  has  never  been  returned  to  Y^unff,  Bro.  &  Co. 
The  bank  at  that  time  held  some  other  collateral  besides  tbjls 
acceptance,  but' of  which  they  have  realised .^ome  money. 
Our  indebtedness  to  the  bank  now  amounts  to  more  thw  the 
amount  of  the  defendants'  acceptance^  but  I  cianuot  give,  the 
exact  amount.  ^ 

"§Me«.-Was  it  not  customary  in  your  firm  dealings  with  the 
bank,  that  the  collaterals  of  which  this  draft  in  suit  is  one, 
were  all  held  as  general  collaterals,  and  applied  at  mati^^ity 
to  any  of  this  species  of  notes  maturing  first,  and  that  this  was 
without' reference  to  any  particular  draft  or  collateral  for  any 
special  notes  being  specially  held  for  such  special  notes  ?  Ans[- 
Yes. 

"§i/«5.-Did  ydu  notigive  a  great  many  scores  of  these 'iiotes, 
^cured  by  drafts  as  collateral  in  the  way  you  have  descHbed? 
and  did  not  these  collateral  drafts  amount  to  many  hun^redB? 
Ans.-Yes. 

^[Que8.;-Waa  not  the  amount  received,  from  time  to  time  by 
flie.DanK,  on  the  collateral  drafts,  put  to  your  collateral  ac- 
count, and' drawn  from  that  account  and  applied  to  the  payment 
df  j^our  notes  as  they  matured,  without  regard  to  any  special 
notes?    -4n5.-Yes." 

0&  the  part  of  the  plaintifli  the  deposition  of  Charles  Par- 
sons, tiie  president  of  the  Assooiation,  was  read..   Parsons  t^- 
tified  that-^' i     .«     i  ..         ; 
liS'Ia  cre^d  to  t&eua^ptance  of  A.  J::Hunt  &  Co.,  on  bill 
of  elfib^ge  drfiwn  by  W.  W.  Young,  Bro.  A  Co.  to  the  ard#r 
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of  themselves,  and  by  them  indorsed  in  blank,  and  which  is 
the  same  acceptance  sned  on  in  this  action,  the  truth  is,  that 
this  paper,  before  its  maturity,  was  indorsed  as  aforesaid  to 
the  Btate  Savings  Association  of  St  Louis,  Missouri,  for  a 
valuable  consideration  advanced  and  paid  by  said  Association 
to  said  Young,  Bro.  &  Co.  The  transactions  of  the  firm  of 
Young,  Bro.  1  Co.  with  the  bank  were  numerous;  but  in  all 
instances  where  paper  of  this  description  was  received  by  the 
bank,  there  was  an  advance  of  money  made  therefor.  There 
was  no  understanding  or  agreement  ever  existing,  that  the 
bank  was  to  be  satisfied  short  of  redemption  in  money  of  each 
acceptance;  and  neither  the  bank,  nor  any  one  else  by  its  au- 
thority, nor  myself,  nor  any  one  by  my  authority,  has  ever 
been  paid  the  acceptance  sued  on.  The  paper  is  unpaid.  The 
money  advanced  on  it  is  still  due.  If  this  collection  cannot  be 
made  on  this  acceptance,  the  bank  will  lose  just  that  much 
money.  There  was  no  agreement  or  understanding  that  any 
payment  to  Young,  Bro.  &  Co.  was  payment  to  the  bank,  or 
that  any  arrangement  could  be  made  short  of  lifting  the  ac- 
ceptance b^  cash.  The  .acceptance  never  has  been  lifted,  or 
paid,  and  is  due;  (and  if  not  paid  by  the  acceptor  in  this 
action,  the  security  of  negotiable  paper  bought  for  value  be- 
fore maturity,  fails.)  There  is  no  other  understanding  about 
it" 

The  evidence  establishes  the  fact,  that  there  was  a  present 
consideration  at  the  time  of  the  transfer.  The  jury  might 
evidently  have  been  misled  by  the  character  of  the  instruc- 
tion. If  the  plaintiff*  had  received  the  draft  simply  for  coUec- 
ticnj  with  authority  or  directions  to  apply  the  proceeds  when 
collected  to  the  account  which  the  plaintiff  had  with  Young, 
Bro.  &  Co.,  a  different  case  would  be  presented  than  the  one 
we  are  now  considering.  The  plaintiff  received  the  draft 
under  other  circumstances.  There  was  an  advance  of  money 
made  therefor  at  the  time  of  the  indorsement  Young,  Bro. 
&  Co.  did  not  indorse  the  paper  for  collateral  security,  as  a 
mere  volunteer  service.  The  plaintiff  accepted  it  with  its 
burdens  and  benefits.  It  is  settled,  that  when  a  bill  of  ex- 
change of  a  third  party,  payable  to  order,  is  indorsed  as  col- 
lateral security  for  a  debt  contracted  at  the  time  of  such 
indorsement,  the  indorsee  is  a  bona  fide  holder  for  value  in  the 
usual  course  of  business.     Upon  the  facts,  the  plaintiff  wna 
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neither  the  agent  nor  trustee  of  Young,  Bro.  k  Co.  In  the 
absence  of  proof  to  sustain  the  instruction,  the  rights  of  the 
plaintiff  may  have  been  prejudiced.  We  cannot  say  therefore 
that  the  error  was  immaterial.  It  may  have  induced  the  verdict 
for  defendants.  In  this  opinion  we  have  purposely  refrained 
from  deciding  whether,  or  no,  the  instruction  commented  upon, 
88  an  abstract  proposition,  is  good  law.  For  the  purpose  of 
this  case,  it  is  sufficient  to  say  that  it  is  not  applicable  to  the 
&et8  proved,  and  may  have  been  detrimental  to  the  rights  of 
the  plaintiff. 

The  judgment  must  be  reversed,  and  the  case  remanded  for 
a  new  trial. 

All  the  Justices  concurring. 


Board  of  Education  v.  A.  G.  Campbell. 

* 

Afpbal,  and  Teial  on  Mertts;  RegtUariiy  (ff  Appeal  Presumed.  Where  a 
right  of  appeal  is  given,  and  it  appears  that  this  right  was  attempted  to 
be  exercised,  that  the  appellate  tribunal  took  jurisdiction  of  the  matter. 
that  the  parties  interested  appeared,  and  were  heard  before  such  tribunal, 
that  no  objection  was  made  to  its  jurisdiction  of  the  appeal,  and  that  it 
decided  the  matter  on  such  apx>eaJ,  the  regularity  of  the  steps  taken  to 
perfect  such  appeal  will,  in  any  collateral  inquiry  be  presumed.  IB.  H. 
9,Wilder,  ante,  239,  and  cases  cited. 

Mror  from  Morris  District  CovrU 

Action  by  Campbell  against  The  Board  of  Education  of  the 
CSty  of  CoimcU  Qrove^  to  recover  $130,  balance  alleged  to  be 
due  him  on  a  school  order  issued  by  the  predecessor  of  said 
board  of  education.  Trial  at  the  April  Term  1875,  and  judg- 
ment for  plainti£  The  defendant  brings  the  case  here.  The 
opinion  contains  a  iuU  statement  of  the  facts. 

Sharp  ^  Joknston^  for  plaintiff  in  error. 
Bradley  ^  Nicholson^  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  was  an  action  originally  commenced  by 
A,  G.  Campbell,  defendant  in  error,  to  recover  for  wages 
claimed  to  be  due  him  as  a  school  teacher.  The  facts  as  de- 
veloped on  the  trial,  and  as  set  out  in  the  ^^ case-made/'  are 
statement  of     Bubstautially  as  follows:  In  the  year  1871  the  terii- 

thecM*.  ^py  jjQ^  embraced  by  the  plaintiff  in  ^rror  was 
composed  of  two  school  districts,  known  respectively  as  School 
District  No.  1,  of  Morris  county,  and  School  District  No.  2,  Of 
Morris  county.  Campbell  was  employed  to  teach  a  s<^hool  in 
District  No.  1,  for  three  months,  beginning  April  15th  1871, 
for  the  sum  of  $65  per  month.  After  he  had  taught  the  school 
two  months,  and  on  the  14th  of  July  1871,  the  superintendent 
of  public  instruction  of  Morris  county  formed  a  new  school 
district  out  of  said  Districts  No.  1  and  2,  and  other  territory 
adjacent  in  the  county,  under  the  name  of  '^  Union  School 
District  No.  1,  of  Morris  county."  This  new  district  imme- 
diately elected  officers,  took  possession  of  all  the  property  and 
franchises  of  old  District  No.  1,  and  hired  new  teachers,  and 
exercised  all  the  Amctions  of  a  school  board  under  the  law. 
Afterward  certain  citizens  of  said  School  District  No.  1,  feel- 
ing aggrieved  at  the  action  of  the  county  superintendent  in 
forming  said  new  school  district,  notified  him  that  they  would 
appeal  from  his  decision  creating  said  new  school  district'  to 
the  board  of  county  commissioners  of  Morris  county;  and 
they  did  so  appeal,  and  the  county  board,  on,  the  9th  of  Sep- 
tember 1871,  heard  said  appeal,  and  reversed  the  decision  of 
the  county  superintendent,  and  placed  sAid'fifehobl  Districts 
Nos.  1  and  2  in  their  former  condition.  The  officers  of  ijaid 
School  District  No.  1  Btill  continued  to  act,  and  after  the  afore- 
said 'proceedings  were  had  before  the  board  of  county  com- 
missioners renewed  their  contract  with  Campbell,  and^by  thd 
terms  of  this  contract,  and  by  mutudl  cons^lit,  Campbell  Wald 
hired  to  teach  the  school  for  three  months,  from  September 
9th  1871,  at  $66  per  month,  and  Caimpbell  performed  Ws'part 
of  the  contract.     This  made  five  months  in  all  that  GAmyibell 
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tsnglit  BcbodI  foresaid  DidtrictNb.  1;  and  afterward  said  dis* 
^ct,  by  its  duly-iaiithorized  officers,  executed  and  delivered  to 
Campbell  as  evidJance:  of  its  indebtedness  to  him  for  His  said 
services  two  orders  on  its.treasurier,  one  for  the  sum  of  $180, 
being  for  the  first  two  months'  teaching,  and  the  other  for 
the  sum  of  $195,  being  for  the  last  three  months'  teaching. 
But  the  so-called  Union  School  District  No.  1,  upon  its  crei^ 
tion,  (by  the  act  of  8n|)efrintendent,  as  before  stated,)  had 
possessed  itself  of  the  property  and  franchises  of  School 
Districts  Nos.  1  and  2,  and  after  the  aforesaid  action  of  the 
^oukity  commissioners  reftised  to  surrender  to  School  District 
If o.  1  its.'  property  and  franchises;  and  said  so-called  ^' Union 
School  District''  had  collected  the  taxes  of  School  District 
No*  1  for  .the  year  1871,  so  that  School  District-No.  1  was  un- 
able* to  pay  Campbell  the  amount  it  was  indebted  to  him.  In 
the  winter  of  1871,  School  District  No.  1  obtained  a  Tnandamia 
from  the  district  court  of  Morris  county,  commanding  the  said 
** Union  School  District"  to  restore  to  School  District  No.  1 
its  property,  effects  and  franchises;  but  before  said  mandamus 
could  be  enforced,  the  territory  comprising  said  School  Dis- 
trict/No. 1  and  School  District  No.  2,  being  the  territory  that 
had  been  organized  into  said'  new  school  district  as  *^  Union 
School  District  No.  1,"  (all  of  said  territory  comprising  the 
city  of  Council  Grove,  it  being  then  a  city  of  the  third  class,) 
was  by  acU  of  the  legislature  (chapter  101,  laws  of  1872,)  cre- 
ated into  a  city  of  ihe3ec(md  ebtss^  and  said  School  District  No. 
1,  andi  Union  School  District  No.  1,  had  no  legal  or  corporate 
eadstencei  as  such  districts  so-called  after  that  time,  but  all  the 
territory  comprising  said -districts  was  thereby  merged  into  a 
n^w.  school-district  governed  by  the  Board  of  Education  of  the 
city  of  C6un)cU'  Grovei,  and  said  board  of  education  became 
possessed  of  all  the  property,  effects,,  and  franchises  of  said 
School  District  No.  1,  and  Union  School  District  No.  1.  Nei- 
tier  School  District  No.  1,  nor  Union  School  District  No.  1, 
ever  paid  Campbell' for  his  le^rvices,  or  any  part  thereof.  He 
presented /theiforesaid  school  orders  to  the  board  of  education 
of  tbe  iciiv  lof, Council  -Grove*  and  PRil   board  of  education 
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paid  him  (June  4th  1872,)  the  sum  of  $180  in  full  for  said  or- 
der issued  for  the  two  mouths  he  taught  school  in  the  spring 
of  1871,  and  $65  on  the  order  issued  to  him  for  the  three 
months'  teaching  in  the  fall  of  1871.  Said  money  was  not 
paid  to  him  as  a  settlement  in  full,  and  he  brought  suit  for 
$130,  the  balance  due  on  the  last-mentioned  order,  and  re- 
covered a  judgment  for  that  balance. 

The  alleged  errors  complained  of  by  plaintiff,  are,  1st,  that 
there  was  no  legal  appeal  taken  from  the  action  of  the  county 
superintendent  in  forming  Union  School  District  No.  1;  and 
2d,  that  old  District  No.  1  was  superseded,  and  never  had 
power  to  make  a  valid  contract  after  the  action  of  July  14th, 
merging  it  into  the  Union  District.  The  second  proposition 
of  counsel  hinges  on  the  first;  for  if  the  action  of  the  com- 
missioners was  valid,  then  the  action  of  the  superintendent 
was  vacated,  and  District  No.  1  possessed  all  the  powers  to 
contract  it  ever  had.  Was  there  an  appear  taken,  such  as 
Appeal  from  thc  law  contcmplates?  Section  51  of  the  Gen. 
SaniT'  Stat.  1868,  page  926,  provides  that,  "if  in  the 
formation  or  alteration  of  a  school  district,  any  person  or 
persons  shall  feel  aggrieved,  such  person  or  persons  may  ap- 
peal to  the  board  of  county  commissioners,  who  shall  confer 
with  the  county  superintendent,  and  their  action  shall  be  final." 
This  was  the  law  in  force  at  the  time  the  contract  sued  on 
was  made.  There  was  no  specified  time  fixed  for  the  appeal, 
except  that  mentioned  in  this  section.  Counsel  contends  that, 
as  no  time  for  taking  an  appeal  is  fixed,  it  must  be  taken  at 
or  about  the  time  of  the  superintendent's  action,  and  that  an 
appeal  two  months  after  such  action  is  too  late.  We  cannot 
assent  to  the  conclusion  he  reaches.  The  record  is  silent  as  to 
how  and  when  the  appeal  was  taken.  It  recites  that  after  the 
superintendent  had  taken  his  action,  certain  residents  and 
citizens  feeling  aggrieved  thereby  notified  him  that  they 
would  appeal  from  such  action  to  the  county  commissioners, 
and  that  afterward,  and  on  the  9th  of  September,  certain  pro- 
ceedings were  had  before  the  commissioners,  they  conferring 
with  the  county  superintendent,  and  that  such  proceedings  re- 
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suited  in  setting  aside  the  superintendent's  order.  In  such 
proceedings  before  the  commissioners,  both  the  advocates  and 
opponents  of  the  superintendent's  action  appeared,  and  were 
heard  by  counsel.  At  what  time  the  notice  was  given  to  the 
superintendent,  at  what  time  the  papers  in  the  case  were  filed 
with  the  clerk  of  the  county  board,  does  not  appear.  Neither 
does  the  record  show  whether  there  was  any  session  of  the 
commiseioners  between  the  14th  of  July  and  the  19th  of  Sep- 
tember. The  law  required  no  meeting  between  those  dates. 
Gen.  Stat.  256,  §18.  But  beyond  all  this,  the  district  court  of 
Morris  county,  a  court  of  general  jurisdiction,  in  an  inquiry 
between  the  old  and  the  new  districts  (by  proceedings  in  man- 
namus,)  sustained  the  corporate  existence  of  the  former,  as 
well  as  its  rights  to  the  possession  of  the  school  buildings  and 
other  property.  The  court  below,  in  the  case  at  bar,  made 
no  special  findings  of  fact,  but  only  a  general  finding  in  favor 
▼hen  regniaritj  of  Campbell.  Whcrc  the  right  of  appeal  is  given, 
pnaamed.  aud  the  record  shows  that  this  right  was  attempted 
to  be  exercised,  that  the  appellate  tribunal  took  jurisdiction  of 
the  matter,  that  the  parties  interested  appeared  before  such  tri- 
bunal, that  no  objection  was  made  to  its  jurisdiction  of  the 
appeal,  and  that  the  appellate  tribunal  decided  the  matter  on 
such  appeal,  the  regularity  of  the  steps  taken  to  perfect  such 
appeal,  will,  in  any  collateral  inquiry,  be  presumed. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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In  the  matter  of  the  Petition  of  A.  J.  Snypbr,  for  a  Writ  of 

Habeas  Corpus. 

1.  Habeas  CJorpus;  Practice;  Power  of  Courts,  or  Judge,  Under  section  672 
of  the  code,  Gen.  Stat.  1868,  p.  763,  the  judge  or  oonrt  issuing  a  writ  of 
habetu  corpus  on  a  petition  complaining  that  the  person  in  whose  behalf 
the  writ  is  applied  for  is  restrained  of  his  liberty  without  probable  cause, 
may,  even  in  case  there  is  no  defect  in  the  charge  or  process,  summon 
the  prosecuting  witnesses,  investigate  the  criminal  charge,  and  discharge, 
let -to  bail,  or  recommit  the  prisoner,  as  may  be  just  and  legal.  [Ex  parte 
PhiUipsJ-49;  Ex  parU  Nye,  S^lOO;  In  re  Pay  son,  2^757;  Oleasonv.  Comm're, 
30-54.] 

2.  False  Pbbtbnses;  Belief  of  Injured  Party ;  Proof  ;^  Mental  EmoHonM;  OmV' 
peteney  of  Testimony.  On  the  hearing  and  determination  of  a  cause  aris- 
ing upon  a  writ  of  habeas  corpus,  before  a  judge  or  court  investigating  tho 
criminal  charge  against  a  person  committed  by  an  examining  magistrate 
for  the  offense  of  having  obtained  money  or  property  by  false  pretenses^ 
the  prosecutor,  when  .examined  as  a  witness,  may  testify  that  he  believed 
the  pretenses,  and,  confiding  in  their  truth,  was  induced  thereby  to  part 
with  his  money  or  property.    [State  v,  Cotvdin,  28-269,  273.]  * 

3. What  Constitutes  Ofense  of  Obtaining  Goods  by  False  Pretenses: '  It 

is  not  necessary,  to  constitute  the  offense  of  obtaining  goods  by  false  pre« 
tenses,  that  the  owner  has  been  induced  to  part  with  his  property  solely 
and  entirely  by  pretenses  which  are  false;  nor  need  the  pretenses  be  the 
paramount  cause  of  delivery  to  the  prisoner.  It  is  sufficient,  if  they  are 
a  i>art  of  the  moving  cause,  and,  without  them,  the  defrauded  party 
would  not  have  parted  with  his  property.    [State  v,  Qnodin,  2^-269, 273.] 

4.  -^~— -  A  pretense  which  is  false  when  made,  but.  true  by  the  act  of 
the  person  making  the  same  when  the  prosecutor  relies  thereon  and 
parts  with  his  property,  is  not  a  false  pretense  within  the  statute. 

6. False  Pretense  must  be  as  to  Past,  or  Present  Existing  Facts,    To 

hold  a  person  for  trial  who  is  charged  with  obtaining  money  or  property 
by  false  pretense,  it  must  appear  that  the  pretense  relied  upon  relates  to 
a  past  event,  or  to  some  present  existing  fact,  and  not  to  something  to 
happen  in  the  future.    A  mere  promise  is  not  sufficient. 

Original  Proceedings  in  Habeas  Corpus. 

Petition  filed  in  this  court  on  the  2d  of  January  1877,  on 
behalf  of  A.  J.  Snyder^  for  a  writ  of  habeas  corpus.  The  peti- 
tion sets  forth  the  following  facts: 

"That  A.  J.  Snyder,  was  illegally  restrained  of  his  liberty 
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in  the  county  jail  at  Mound  City, -the  coanty-^seat  of  ^inn 
connty,  by  D.  B.  ;Lamoreau,  ae  BnerifF  of  said  county;  that 
Baid  ]D.  R,  Lamore&u  pretends  to  restrain  said  A.  J.  Snyder  Of 
Ma  liberty  by  virtue  of  some  pretended  proof,  the  precise 
nature  of  vhich  is  unknown  to  your  petitioner,  the  justice 
before  whom  he  was  examined  not  having  reduced  such  testi- 
mony to  writing.  Tour  petitioner  further  represents  unta  your 
honorable  court  that  such  ille^l  restraint  consists  in  the  fol- 
lowing: that  on  the  1st  day  of  December  1876,  said  A.  J.  Sny- 
der was  arrested  upon  the  charge  of  obtaining  money  under 
false  pretenses,  and  taken  before  one  A.  D.  Hyatt,  a  just^ic^  of 
the  peace  in  and  for  Linn  county,  for  preliminary  examination; 
that  upon  iiach  examination  there  was  no  evidence  offered 
which  showed  or  tended  to  show  in  any  manner  that  an  offense 
had  been  committed  against  or  under  the  laws  of  the  state  of 
Kansas;  nor  was  there  any  evidence  offered  which  showed,  or 
in  any  manner  tended  to  show,  that  there  was  f  ny  probable 
cause  for  believing  that  said  A.  J.  Snyder  had  been  guilty  of 
any  offense  whatever* .under  the  laws  of  the  state  of  Kansas. 
Yet  notwithstanding  the  premises,  the  said  justice  of  the  peace 
refused  to  discharge  the  said  A.  J.  Snyder,  or  to  admit  him  to 
bail,  as  under  the  laws  of  the  state  of  Kansas  he  was  required 
to  do." 

The  petition  further  alleged  that  the  order  or  warraht  of 
commitment  under  which  Snyder  was  held  in  custody  was  il- 
legal, and  insufficient  in  law.  It  also  states  that  the  reasofi  ,the 
application  was  not  made  to  the  probate  judge  of  Linn  county, 
was,  ^^that  sach  probate  judge  was.  disqualified  from  healing 
the  same  by  reason  of  being  an  attorney-of-record  in  aoiyil 
suit  involving  the  same  transaction.'^  And  the  petition  fvii^her 
alleges,  '^that  an  application  was  made  to  the  Hon«  W.  C. 
Stewart,  judge  of  the  6th  judicial  district,  in  which  Linn 
county  is,  fora  writ  of  habeas  corpus^  and  that  saii  application 
was  refused."'  The  usual  prayer  for  the  issuance  of  the  writ 
^as  also  annexed  thereto.  Upon  such  petition  the  writ  of  hab- 
eas ecrpua  was  issued  by  the  court,  and  was  duly  served  upon 
the  said  Lamoreau,  sheriff,  to  which  a  return  was  made  by  said 
sheriff,  in  effect  that  **he  had  the  body  of  said  Snyder  before 
the  court."  And  for  the  authority  and  cause  of  restraint  of 
the  said  Snyder  in  his  custody,  he  stated  that — 
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^^|  "On  December  let  1876,  John  Hood  made  in  writing,  and 

upon  oath,  a  complaint  before  A.  D.  Hyatt,  a  justice  of  the 
peace  of  Linn  county,  against  the  said  A.  J.  Snyder,  charging 
him  with  having,  on  November  25th  1876,  procured  $1,600  in 
money,  and  a  check  drawn  by  Snyder  &  Co.  on  Hood  k  Kin- 
/  caids,  in  favor  of  Snyder  &  Co.  for  the  sum  of  $1,500,  iJpon 

(i  which  check  the  said  John  Hood  wrote  across  the  face,  *  The 

fi  First  National  Bank  of  Kansas  City,  Missouri,  will  please  pay* 

i  — Hood  k  Kincaids,'  from  the  firm  of  Hood  &  Kincaids,  by 

\  false  pretenses  and  with  intent  to  defraud  Hood  k  Kincaids; 

^i  that  on  said  December  1st  said  justice  of  the  peace  issued  a 

•I  warrant,  reciting  fully  the  alleged  oftense;  that  Snyder  was 

!  arrested;   that  upon  the  preliminary  examination  numerous 

witnesses  (giving  their  names,)  testified;  that  the  evidence 
taken  at  the  examination  was  not  reduced  to  writing;  that 
upon  the  conclusion  of  the  examination  the  justice  decided  an 
onense  had  been  committed,  and  that  there  was  probable  cause 
to  believe  said  Snyder  guilty  as  charged  in  the  complaint  and 
I  warrant,  and  ordered  that  he  give  bail  in  the  sum  of  $5,000 

for  his  appearance  at  the  district  court  of  said  Linn  county,  at 
the  next  term  thereof,  to  answer  said  charge,  and  in  default  of 
such  bail  to  be  committed  to  the  jail  of  the  county  of  Linn; 
that  no  bail  whatever  was  offered;  that  said  justice  of  the  peace 
then  made  out  a  written  order  of  commitment,  and  gave  the 
same  to  the  respondent  to  execute;  that  said  respondent  was 
and  is  the  sheriff  of  said  Linn  county,  and  held  said  Snyder  in 
his  custody  as  such  sheriff  by  virtue  of  said  order  of  com- 
mitment/* 

Copies  of  the  complaint,  warrant,  and  decision  of  the  justice, 
are  attached  to  the  return.  The  original  order  of  commitment 
was  also  produced  by  the  sheriff  on  the  hearing.  A  reply  was 
filed  to  the  return  of  the  officer,  stating  that  the  testimony 
mentioned  in  the  return,  and  the  evidence  given  by  the  wit- 
nesses named,  were  not  sufficient  to  authorize  the  magistrate 
to  find  Snyder  probably  guilty  of  the  offense  charged.  After- 
ward, under  the  requirements  of  the  court,  an  amended  reply 
was  filed,  setting  forth  in  detail  the  evidence  of  the  prosecu- 
tion before  the  justice. 

The  case  was  set  for  hearing,  and  was  heard  on  the  SOth  of 
January  1877.  On  the  hearing,  the  questions  as  to  bail,  and 
the  illegality  and  insufficiency  of  the  warrant  of  commitment, 
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were  waived,  aod  the  only  allegation  relied  on  by  Sr^fder  was 
the  one  contained  in  the  petition  concerning  the  '^  alleged  want 
of  probable  cause.''  The  conneel  for  the  respondent  admitted 
that  the  testimony  contained  in  the  reply  set  forth  all  the  evi- 
dence admitted  before  the  justice,  excepting  that  purporting 
to  have  been  given  by  John  Hood,  one  of  the  witnesses  for 
the  prosecution,  and  a  member  of  the  firm  of  Hood  &  Eincaids. 
The  court  summoned  John  Hood,  as  a  witness,  and  received 
his  evidence  orally. 

Upon  an  investigation  of  the  criminal  charge  preferred 
against  Snyder  before  the  justice,  the  facts  of  the  case  were 
iound  to  be  substantially  as  follows :  During  the  fall  of  1876, 
A,  J.  Snyder  was  engaged  in  buying  and  shipping  stock  under 
the  name  of  Snyder  k  Co.,  and  had  made  several  shipments 
of  stock  from  points  along  the  Missouri  River,  Fort  Scott  & 
Gulf  railtoad,  to  D.  A.  Painter  &  Son,  who  were  live-stock 
brokers  and  commission  merchants  at  Kansas  City,  Missouri. 
One  J.  M.  Shores  was  connected  with  Snyder  in  business. 
Hood  k  Kincaids  were  bankers,  having  a  banking-house  at 
Pleasanton,  Linn  county,  Kansas,  of  which  Mr.  Hood  was 
cashier  and  general  manager.  The  firm  of  D.  A.  Painter  k 
Son  was  composed  of  D.  A.  Painter  and  Charles  Painter.  '  On 
the  22d  of  ITovember  1876,  Snyder  went  to  Charles  Painter, 
the  book-keeper  of  Painter  k  Son,  for  a  letter  of  credit* 
Charles  Painter  thereupon  wrote  out  a  letter  of  credit,  took 
it  to  the  Mastin  Bank,  had  it  endorsed  by  the  teller,  returned 
to  his  office,  and  delivered  the  letter  of  credit  to  Snyder. 
Snyder  looked  it  over  and  remarked  that  he  thought  there 
would  be  bother  about  it  on  account  of  the  words,  "bill  of 
lading  attached."  At  his  request,  Charles  Painter  wrote  out 
another  letter  of  credit,  of  which  the  following  is  a  copy : 

Kansas  City,  Mo.,  Nov.  22, 1876.  . 
Messrs.  Hood  ^  KincaidSy  Pleasanton^  Kansas: 

Dbab  SiBSt  We  will  honor  Messrs.  A.  J.  Snyder  k  Co.'e 
draft  on  us  to  the  amount  of  four  thousand  dollars  ($4,000,)  to 
pay  on  live  stock  consigned  to  us. 

Very  truly  yours,    D.  A*  Painter  k  Son. 


Digitized  by 


Google 


646 


SUPREME  COURT  OF  KANSAS. 


In  re  Snyder,  Petitioner^  dte. 


€nyder  took  this  letter  also,  remarking  that  if  he  couldn't 
use  the  one,  he  would  the  other.  Snyder  then  went  to  Pleas- 
anton,  and  on  the  23d  he  called  at  the  banking-house yt>f  Hood 
&  KincaidSy  and  presented  the  above  letter  of  credit,  and  said 
he  wanted  to  get  money  to  buy  stock  with.  Hood  asked  him 
what  amount  of  currency  he  wanted;  he  answered  about  $2,000. 
Hood  told  him  they  were  short  of  currency,  but  would  send 
up  to  Kansas  City  and  have  some  shipped  down,  but  that  they 
could  not  see  to  the  shipping  of  stock.  In  this  conversation 
Snyder  told  Hood  the  cattle  would  be  shipped  to  Painter  & 
Son.     Snyder  then  telegraphed  to  Painter  &  Son,  that — 

"Tour  letter  of  credit  says,  an  stock  consigned  to  tis.  Hood  Sl 
Kincaids  can't  go  and  see  how  consigned.  Telegraph  to  H.  & 
K.  to  erase  that  part     We  will  want  some  money  to-morrow. 

"Snydbb  &  Co.'* 

On  the  same  day  Painter  &  Son,  in  answer  to  the  said  dis- 
patch, telegraphed  to  Hood  &  Kincaids — "We  will  honor 
Snyder  &  Co.'s  drafts,  to  pay  on  stocky  to  the  amount  of  four 
thousand  dollars."  On  the  28d,  or  the  24th,  (the  witness 
Hood  fixes  the  24th  as  the  date,)  Snyder  again  called  at  the 
bank,  and  asked  Hood  what  was  the  matter  with  the  telegram 
— and  then  stated  he  had  been  to  Fort  Scott  to  get  money  on 
his  draft  on  Painter  &  Son,  and  that  the  bank  there  had  tele- 
graphed to  H.  &  K.,  and  H.  &  K  had  answered  they  would 
honor  the  draft  on  certain  conditions;  that  he  had  bought  the 
pick  of  a  large  lot  of  cattle,  and  wanted  money  to  pay  for  them. 
Hood  thinks  he  said  about  one  hundred  head.  Snyder  then 
stated  he  would  send  to  Painter  &  Son  and  have  the  letter  of 
credit  modified.  After  this  conversation,  Snyder  t(>ok  the  cars 
and  went  to  Fort  Scott  On  the  24th,  late  in  the  afternoon,  he 
drove  out  to  D.  G.  Glasscock's,  in  Vernon  county.  Mo.,  nine 
miles  northeast  from  Fort  Scott,  and  about  sixteen  miles  from 
Prescott.  (Prescott  is  on  the  railroad,  six  miles  south  of  Pleas, 
anton.)  On  the  morDing  of  the  25th,  Snyder  and  Glasscocik 
went  out  and  looked  at  the  cattle  Glasscock  was  fattening,  and 
Snyder  made  a  bargain  for  the  cattle,  by  the  terms  of  which 
he  was  to  take  eighty  head  of  steers  at  8^  cents  per  pound,  87 
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or  38  of  them  to  be  delivered  on  the  next  Monday,  the  27th, 
and  the  balance  about  the  middle  of  February.  Snyder  paid 
Glasscock  $25  on  the  cattle,  and  took  his  receipt  therefor. 
Glasscock  also  sold  him  his  hogs,  twelve  or  fifteen  in  number, 
and  agreed  to  try  to  get  up  a  car-load.  Snyder  then  returned^ 
to  Pleasanton,  and  on  the  same  day  telegraphed  to  Painter  & 
Son— 

"  The  words,  to  pay  on  stocky  in  the  way.  Say  to  Hood  you 
will,  or  will  not,  pay.    Answer  quick.  Skydbb  &  Co." 

Painter  &  Son  telegraphed  back  to  Hood  &  Eincaids,' 
"We  will  honor  Snyder  &  Oo.'s  drafts  to  the  amount  of  four 
thousand  dollars."  This  telegram  was  received  by  Hood 
before  Snyder  called  at  the  bank  on  the  25th.  About  noon, 
on  the  26th,  Snyder  went  to  the  bank,  and  asked  Hood  how 
it  was  "in  regard  to  that  money  to-day."  Hood  told  him 
that  he  thought  everything  was  right  now,  and  asked  him 
how  much  money  he  would  need.  He  said  he  thought  that 
$8,000  would  do.  Snyder  made  a  draft  for  the  amount  on 
D.  A.  Painter  &  Son,  and  Hood  paid  him  $1,600  in  currency, 
and  a  certified  check  on  the  First  National  Bank  at  Kansas 
City  for  |1,600.  Hood  said  to  him  at  the  time,  that  be  sup- 
posed the  cattle  would  be  shipped  on  Monday  night  Snyder 
said,  no;  that  it  would  take  a  couple  of  days  to  get  them  to 
the  station;  that  they  were  about  nine  miles  northeast  of  Fort 
Scott,  and  sixteen  miles  from  Prescott.  Hood  remarked  to 
him,  that  he  ought  to  get  them  to  Fort  Scott  in  less  time  than 
that  Snyder  said  the  cattle  were  to  be  delivered  and  paid 
for  at  Young's  scales;  that  Young's  scales  were  nearer  on  the 
road  to  Prescott,  and  that  the  cattle  were  fat  and  would  have 
to  be  driven  slow.  This  conversation  between  Hood  and 
Snyder  occurred  while  Hood  was  certifying  to  the  check. 
Snyder  first  drew  a  draft  for  $8,000,  but  its  terms  being  un- 
satisfactory to  Hood,  in  not  being  payable  at  sight,  Hood 
made  one  oat  inserting  therein  "Pay  to  the  order  at  sight  of 
Hood  ft  Elncaids,"  etc.,  and  Snyder  signed  the  firm-name  of 
^Snyder  A  Go."  thereto.    Hood  testified  he  believed  all  the 
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representations  made  to  him  by  Snyder  to  be  true,  and  tliat 
he  was  induced  to  deliver  to  Snyder  the  $1,500  in  currency, 
and  the  certified  check  of  $1,500,  on  November  25th,  upon 
Snyder's  statement  that  ho  had  enough  cattle  bought,  and 
that  he  would  ship  them  to  Painter  &  Son,  and  believing  that 
Painter  k  Son  would  pay  his  draft  when  the  cattle  were  dis- 
posed of,  if  not  before,  and  further,  that  he  would  pay  H.  & 
K.  twenty-five  cents  on  the  $100  for  exchange.     Hood  also 
testified,  that  at  the  time  he  delivered  the  money  and  certified 
check  to  Snyder,  he  did  not  know  the  financial  condition  of 
D.  A.  Painter  k  Son,  and  that  he  did  not  have  at  the  time 
such  confidence  in  Painter  &  Son  as  to  have  advanced  the 
money  obtained,  on  their  credit  alone;  that  he  had  confidence 
in  their  integrity,  not  in  their  financial  ability,  and  his  con- 
fidence in  their  integrity  was  based  upon  representations  that 
had  been  made  to  him  by  different  parties  that  they  were  re- 
spectable dealers.     Snyder  returned  to  Fort  Scott     On  Sun- 
day,  Snyder  and  Shpres  together  went  again  to  Glasscock's 
house,  and  called  him  out  to  the  fence.     Shores  said:  "Mr. 
Glasscock,  we've  come  to  see  if  we  couldn't  get  you  to  hold 
these  cattle  another  day.     Our  financial  matters  is  so  wo  can't 
pay  for  'em  to-morrow,  and  if  it  would  suit  you  as  well,  we'd 
like  for  you  to  hold  *em  another  day."    .Glasscock  rather  ob- 
jected to  this.     Then  Shores  said,  in  the  presence  of  Snyder: 
"  If  you  would  rather  do  it,  we'll  have  to  get  you  to  ship  the 
cattle  in  your  own  name."     Glasscock  then  consented  to  keep 
the  cattle  another  day.     Snyder  then  went  to  Port  Scott  and 
engaged  four  cars  of  Ming,  the  agent  of  the  Mo.  R.,  Ft.  Scott 
&  Gulf  Railroad,  to  be  used  Tuesday  night  for  Glasscock's 
cattle,  and  others.     On  Monday  he  went  to  J.  V.  Morrison,  a 
cattle  shipper  who  shipped  cattle  over  the  M.  K.  k  T.  Railway, 
told  him  he  had  bought  Glasscock's  cattle,  and  made  arrange- 
ments with  him  to  have  him  ship  the  cattle  in  his  own  name 
to  St.  Louis;  told  him  to  order  the  cars  and  attend  to  the 
shipping  of  them,  and  also  made  arrangements  with  him  to  go 
out  to  Glasscock's  with  him  the  next  day.     On  Monday  night 
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Snyder  and  Shores  went  to  Glasscock's  house,  stayed  over 
night,  and  Tuesday,  the  28th,  in  the  morning,  they  went  to 
"cut  the  cattle  out'*  Snyder  selected  38  to  take,  and  then 
turned  the  rest  back.  Glasscock  examined  the  cattle  turned 
back,  and  found  Snyder  had  turned  back  many  of  the  cattle  he 
had  agreed  to  take  then,  and  in  their  place  had  selected  cattle 
which  were  more  profitable  to  feed,  Glasscock  then  insisted 
that  if  he  took  the  cattle  he  had  selected,  he  should  secure  him 
that  he  would  take  the  balance.  This  Snyder  would  not  do, 
saying  he  was  not  prepared  to  leave  the  means.  Glasscock  still 
insistted  on  security,  and  finally  Snyder  said:  "If  you  can't  do 
better  than  what  you  proposed,  I'll  have  to  let  the  trade  fall 
back;"  and  Snyder  and  Shores  then  drove  offl  The  cattle 
selected  would  weigh  about  1100  pounds,  and  the  88  head  se- 
lected, at  8J  cents,  would  amount  to  $1,868.60.  At  the  feed- 
gate  they  met  Morrison,  and  told  him  that  the  trade  was 
"busted  up;"  wanted  him  "to  go  and  buy  the  cattle,  if  he 
could — they  would  have  nothing  more  to  do  with  them."  At 
Fort  Scott  Snyder  saw  Ming,  *Hold' him  he  could  not  ship, 
and  withdrew  his  order  for  cars."  They  then  got  on  the 
freight  train  of  which  Chas.  Sykes  was  conductor,  and  left 
Fort  Scott  about  1:80  p.  m.  Snyder  paid  his  fare,  first  to 
Prescott,  and  then  from  Prescott  to  Pleasanton.  The  train 
stopped  at  Pleasanton  about  fifteen  minutes.  Snyder  and 
Shores  got  out  of  the  caboose.  Snyder  went  to  Hood  &  Kin- 
eaid's  bank,  and  told  Hood  tjbat  he  wanted  some  more  money 
to  finish  paying  for  the  stock  he  had  bought;  that  he  was  in 
very  much  of  a  hurry;  that  there  was  a  freight  train  at  the 
depot  ready  to  pull  out,  and  that  he  wanted  to  get  back  to 
Prescott  on  it.  Hood  asked  him  how  much  more  riioney  he 
wanted.  He  said  $860,  and  gave  a  draft  on  D.  A.  Painter  & 
Son  for  the  $860,  in  form  similar  to  the  $3,000  draft,  and 
Hood  gave  Snyder  a  certified  check  for  the  amount.  Snyder 
then  tried  to  get  on  the  pay  car  going  north;  (Prescott  is 
south  of  Pleasanton;)  could  not  get  on  it,  and  then  got  on  to 
Sykes'   caboose  again;    showed   Sykes  a  large    amount    of 
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money;  rode  with  him  to  Kansas  City.  At  nine  o*clock,  on 
the  29th,  he  got  the  $850  check  cashed  at  Wyandotte,  at  the 
banking  house  of  Northrup  &  Son.  The  $8,000  draft  in  favor 
of  Hood  &  Kincaids  was  sent  to  Kansas  City,  and  Painter  & 
Son  being  unable  to  pay  the  same,  it  was  protested.  On  the 
29th,  D.  A.  Painter  went  to  Wyandotte  to  see  Snyder  and 
Shores,  and  asked  them  what  luck  they  had  buying  cattle. 
They  stated  that  they  had  bargained  for  Glasscock's  cattle; 
that  Glasscock  had  disagreed  with  them  about  the  selection  of 
the  cattle,  and  would  not  let  them  have  the  cattle.  Painter  said 
a  $8,000  draft  had  come  on,  and  they  had  been  forced  to  le^it  go 
to  protest.  Painter,  Snyder  and  Shores  then  went  to  a  saloon, 
where  they  had  further  talk  about  the  $8,000  draft.  Painter 
insisted  that  if  they  hadn't  bought  any  stock,  they  must  have 
the  money;  that  the  money  ought  to  go  to  pay  the  draft. 
Snyder  replied  that  they  were  not  going  to  commit  them- 
selves; that  they  were  awaiting  developments.  Painter  sug- 
gested that  if  they  were  keeping  the  money  for  what  his  firm 
were  owing  them,  that  he  would  pay  them  on  Friday;  they 
replied  that  they  were  not  going  to  commit  themselves.  After 
Snyder  was  arrested  on  this  charge,  he  said  to  one  James 
Reynolds,  "that  they  had  put  about  $8,000  in  Painter's  hands 
last  spring,  and  he  didn't  like  the  way  things  were  going 
lately;  he  said  he  hadn't  lost  anything,  only  $700  or  $800.'* 
Reynolds  also  testified,  "I  can't  say  whether  Snyder  said 
that  he  had  got  even  with  him,, and  was  going  to  keep  even 
with  him,  or  whether  he  said  he  had  taken  this  plan  to 
get  even  with  him."  While  on  his  way  back  to  Pleasanton, 
after  his  arrest,  Snyder  said  to  McGlothlin,  the  deputy  sheriff 
who  had  him  in  charge,  that  Painter  &  Son  owed  him  $8,900; 
that  he  did  this  to  get  his  money,  or  that  it  was  the  only  way 
he  had  to  get  his  money  out  of  Painter  &  Son.  While  in  the 
jail  at  Mound  City,  he  made  a  similar  statement  to  Robert 
Fleming.  He  also  said  he  didn't  care  who  H.  &  K  looked  to 
for  their  money;  that  he  was  studying  his  own  case.  Painter 
k  Son  owed  Snyder  A  Shores  at  this  time  from  $500  to  $700, 
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and  were  able  to  pay  that,  bat  were  not  able  to. pay  the  $3,860 
without  the  cattle.  They  were  pereonB  of  limited  ,mean«. 
ITeither  Snyder,  nor  A.  J.  Snyder  &  Co.,  had  any  money  on 
deposit  with  Hood  &  Kincaids  at  the  time  of  tisese  transactions, 
and  Hood  &  Elncaids  have  never  been  paid  any  part  of  the 
$3,850. 

The  foregoing  statement  of  facts  was  prepared  by  the  Chief 
Justice.  Counsel  appearing  for  Snyder  in  this  court,  were  J. 
J),  Snoddyj  A.  F^  Ely^  and  W.  J*  JBtccharu  Counsel  for  respond- 
ent Lamoreux,  were  Stephen  H.  Allen  and  W.  JB.  Biddle.  The 
case  was  argued  orally  by  Messrs.  Snoddy  and  Elyy  for  peti- 
tioner, and  Messrs.  AUen  and  BiddU  for  respondeat.  An  order 
for  the  release  of  the  petitioner  was  made  and  issued  on  the 
9th  of  February. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  questions  presented  in  the  case  for  our 
consideration  will  be  disposed  of  by  us  in  the  order  in  which 
they  were  raised.  After  the  return  of  the  sheriff  had  been 
made,  and  the  reply  thereto  filed,  the  counsel  for  the  respond- 
ent objected  to  the  summoning  of  the  prosecuting  witness,  and 
asked  that  the  petitioner  be  remanded  to  the  custody  of  the 
officer,  as  it  appeared  from  the  record  that,  upon  complaint 
made  that  a  criminal  offense  had  been  committed,  a  warrant 
describing  the  offense  had  been  issued,  the  prisoner  arreste.d, 
a  preliminary  examination  duly  had  before  the  proper  officer, 
and  a  finding  made  that  the  petitioner  was  guilty  as  charged 
in  the  complaint  and  warrant;  that  thereon  bail  had  been  fixed 
at  $5,000;  that  the  petitioner  had  not  ofi'ered  any  bail,  and  had 
been  legally  committed  for  trial,  and  no  question  was  made  on 
account  of  any  defect  in  the  charge,  or  process.  Under  §671 
t^mwofconi,  of  the  codc,  (ch.  80,  Gen.  Stat  763,)  it  is  expressly 

mji  ge.pno.  pj^^^^^^  ^^^  ^^  court  or  judgc  shall  inquire  into 

the  illegality  of  any  judgment  or  process  whereby  the  part^  is 
in  custody,  or  discbarge  him,  when  the  term  of  commitment 
has  not  expired,  when  the  party  is  in  custody  upon  any  process 
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issued  on  any  final  judgment  of  a  court  of  competent  Jurisdic- 
tion, or  upon  a  warrant  or  commitment  issued  from  the  district 
court,  or  any  other  court  of  competent  jurisdiction,  upon  an 
indictment  or  information."  An  order  of  commitment  to  hold 
a  prisoner  for  trial,  issued  by  a  magistrate  before  whom  a  per- 
son is  brought  for  examination,  upon  a  charge  of  having  com- 
mitted an  offense,  after  such  examination  is  concluded,  and  a 
finding  made  that  it  appears  that  the  prisoner  is  guilty  as 
charged  in  the  complaint  and  warrant,  is  not  "a  process  issued 
on  2iny  final  judgment  of  a  court  of  competent  jurisdiction;'* 
nor  is  such  a  commitment  included  in  any  process  named  in 
§671  of  the  code.  Hence,  there  is  no  prohibition  in  said  sec- 
tion to  prevent  a  court  or  judge  from  inquiring  into  the  legality 
of  the  imprisonment  of  a  person  under  a  commitment  of  an 
examining  magistrate. 

Sec.  672  of  the  code,  (Gen.  Stat.  1868,  763,)  provides:  *'No 
person  shall  be  discharged  from  an  order  of  commitment  issued 
by  any  judicial  or  peace  officer  for  want  of  bail,  or  in  cases 
not  bailable,  on  account  of  any  defect  in  the  charge  or  proc- 
ess, or  for  alleged  want  of  probable  cause;  but  in  all  such  cases, 
the  court  or  judge  shall  summon  the  prosecuting  witnesses, 
investigate  the  criminal  charge,  and  discharge,  let  to  bail,  or 
recommit  the  prisoner,  as  may  be  just  and  legal,  and  recog- 
nize witnesses  when  proper."  Under  this  sectioh  we  hold  that 
when  a  writ  of  habeas  corpus  issues  on  a  complaint  of  illegal 
imprisonment,  for  alleged  want  of  probable  cause,  the  judge 
or  court  issuing  the  writ  may,  even  in  cases  where  there  is  no 
defect  in  the  charge  or  process,  summon  the  prosecuting  wit- 
ness, investigate  the  criminal  charge,  and  discharge,  let  to  bail, 
or  recommit  the  prisoner,  as  may  be  just  and  legal.  This  sec- 
tion gives  a  party  committed  for  a  crime  by  an  examining 
magistrate  an  appeal  from  his  commitment  by  virtue  of  the 
writ  of  habeas  corpus.  The  People  v.  Tompkins y  1  Parker's  (N.T.) 
Orim.  Rep.  224,  240.  Upon  this  ground  the  court  overruled 
the  objection  to'  the  hearing  of  evidence  in  the  case,  and  the 
motion  to  remaftd  upoh  the  record.    But  the  court  ordered,  on 
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its  own  motion^  that  the  petitioner  should  amend  his  reply  bj 
setting  out  therein  as  fully  and  specifically  as  possible  the  tes*. 
timooy  given. by  the  various  witnesses  before  the  examining 
magistrate,  and  named  in  the  return  of  the  sherifi.     The  bet- 
ter practice  is,  where  a  petition  is  presented  for  a  writ  of  habeas 
corpus^  for  alleged  want  of  probable  cause,  to  embody  in  the 
petition  all  the  testimoQy  taken  before  the  examining  magis- 
trate.  When  this  evidence  has  been  reduced  to  writing  by  th0. 
magistrate,  or  under  his  direction,  a  copy  thereof  should  be. 
obtained,  with  the  certificate  of  the  magistrate  thereto.   When 
such  testimony  is  not  reduced  to  writing,  there  usually  is  but 
little  difiSculty  in  setting  out  the  material  and  important  mat- 
ters testified  to. 

Upon  the  hearing  of  the  case  on  the  merits,  the  petitioner 
objected  to  the  witness  John  Hood  testifying  that  he  was  in- 
<Juced  to  part  with  the  $1,500,  and  the  certified  check,  on  the 
statements  and  representations  of  Snyder,  on  the  ground  that 
^iS^pnivk-  it  was  incompetent,  and  was  calling  for  t|ie  secret, 
iSSu^i  mental  emotions  of  the  witoess.    The  objection  was 
^'         not  well  taken.     This  was  a  material  fact  to  be  es- 
*^A8hed.    It  was  proper  for  this  court  to  know  what  influence 
^''^presentations  of  Snyder  had  upon  the  witness.    If  they 
*ioiie  at  all,  the  prosecution  must  have  failed.     "  The  fact 
J^^Vight  after,  and  not  the  opinion  of  the  witness."    People 
*  1i.^erTic*,  18  Wend  87;  People  v.  Sully,  6  Parker's  (N.  Y.)  Or. 
\^^.  142;  PeopU  v.  MiUer,  2  Parker's  (N.  T.)  Cr.  Rep.  197;. 
fhcrrm  V.  The  People,  34  N.  T.  351.     Objections  were  also 
taken  to  Hood's  testimony  that  he  believed  the  representa- 
tioDs  made  to  him  by  Snyder  on  the  23d|  24th,  26th,  and 
28th  of  November.     The  objections  were  overruled,  and  for 
the  reasons  above  stated,  we  think  the  evidence  competent. 
It  is  indispensable  to  the  consummation  of  the  crime  of  ob- 
taining money  or  property  under   false  pretenses,   that  the 
person  who  has  been  induced  to  part  with  his  money  or  prop- 
erty thereby  must  believe  the  pretense  is  true,  and,  confiding 
in  its  truth,  must  by  reason  of  such  confidence  have  been 
cheated  and  defrauded.    We  do  not  mean  by  this  ruling  that. 
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such  evidence  is  the  best,  nor  the  most  reliable;  nor  that  it  is 
necessary  for  the  prosecutor  to  state  he  believed  and  .relied 
upon  the  pretense.  All  of  this  may  be  inferred.  We  dimply 
hold  the  evidence  admissible. 

The  material  question  however  in  this  case,  is,  whether  on 
the  evidence  submitted  to  us  an  offende  is  made  out  against 
Snyder  for  false  pretense,  within  the  statute,  in  his  obtaining 
from  Hood  &  Kincaids,  on  November  26th,  the  $1,600  in  cur- 
rency, and  the  certified  check  of  $1,600.  The  counsel  for  the 
petitioner  contended  that  there  was  no  evidence  of  the  pro- 
curing of  the  money  or  check  by  any  false  pretense.  Fhst: 
t.  whaicontu-  luasmuch  as  Hood,  at  the  time  he  let  Snyder  have 
^t^^!  the  money  and  check  on  the  26th  of  November  had 
an  absolute  order  in  the  form  of  a  telegram  from  Painter  k 
Son  to  honor  Snyder  &  Go's  drafts  for  four  thousand  dollars, 
and  had  previously  refused  to  pay  the  money  on  a  letter  of 
credit,  which  he  construed  as  requiring  him  to  see  to  the  ship- 
ping of  tte  stock  to  Paintei*  &  Son,  it  is  conclusively  shown 
that  such  telegraphic  order  of  Painter  &  Son  was  the  sole  in- 
ducement by  which  the  money  and  check  were  parted  with  by 
Hood.  Second:  That  the  representation  made  by  Snyder  to 
Hood,  that  he  had  bought  the  pick  of  a  large  lot  of  cattle, 
about  100  head,  was  true  on  the  said  26th,  when  the  money 
and  check  were  obtained;  and  that  the  statement  that  the 
cattle  would  be  shipped  to  Painter  &  Son  at  Kansas  City,  was 
a;  reprefsentation  or  assurance  in  relation  to  a  fbture  transaction, 
and  did  not  amount  to  a  statutory  false  pretense.  As  to  the  first 
proposition  of  counsel  of  the  petitioner  for  his  discharge,  we 
answer,  that  we  are  not  satisfied  that  Hood  parted  with  the 
money  and  check  solely  on  the  telegram  of  credit  of  the  26th. 
The  testimony  tends  to  show  that  he  was  induced  to  part  with 
the  property  in  controversy,  partly  on  that  telegram,  partly  on 
the  representation  of  Snyder  that  he  had  bought  about  100 
head  of  cattle,  and  partly  on  the  statement  that  he  would  ship 
the  cattle  to  Painter  ft  Son.  In  an  examination  of  this  char- 
acter, we  are  not  to  pass  absolutely  on  the  guilt  or  innocence 
of  the  prisoner:  if  we  shall  find  an  ofiense  has  been   corn- 
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mitted,  and  there  is  probable  cQ.u6e  to  believe  the  prisoner 
guilty  thereof,  the  prisoner  should  be  committed  for  trial.    As 
different  motives  were  assigned  by  the  prosecutor  as  operative 
in  producing  the  delivery  of  the  money  and  check  to  Soydeu:, 
the  examining  magistrate,  and  this  court,  ia  o^ly  to  ascertain 
that  there  is  probable  cause  to  believe  that  the  pretenses 
proved  to  have  been  false  and  fraudulent,  if  within  the  statute, 
were  a  part  of  the  moving  causes  which  induced  Hood  to  part 
with  the  property,  and  that  Snyder  would  not  have  obtained 
th^  same  if  the  false  pretense  had  not  been  superadded  to  the 
telegraphic  order  of  Painter  &  Son  of  November  26th,  to  au- 
thorize the  holding  of  Snyder  for  trial.     It  is  not  necessary, 
to  constitute  the  offense  of  obtaining  goods  by  false  pretenses, 
that  the  owner  should  have  been  induced  to  part  with  .his 
P^'operty  solely  and  entirely  by  pretenses  which  were  false; 
nor  need  the  pretenses  be  the  paramount  cause  of  delivery. 
It  is  sufficient,  if  they  are  a  part  of  the  moving  cause,  and 
without  them  the  prosecutor  would  not  have  parted  with  the 
property.  People  n.Hayne8^  14  Wend.  647. 

This  leads  us  to  examine  the  second  proposition  upon  which 
the  counsel  for  the  petitioner  claims  his  release,  and  to  con- 
rider  the  representations  made  by  Snyder, "  that  he  had  bought 
iwhatiuM     ^^  P^^'^  ^^  *  h'Vg^  lot  of  cattle,  about  100  head," 
SHSiS     and  that  "he  would  ship  them  to  Painter  A  Son." 
The  first  representation  was  substantially  true  when 
the  money  and  check  were  obtained  on  the  25th  of  Novem- 
ber.    At  that  time  the  cattle  had  been  contracted  for  by 
Snyder  with  Glasscock,  and  a  part  of  the  consideration  paid. 
This  representation  when  made  on  the  28d,  or  24th,  of  No- 
vember, was  &lse.     On  the  26th,  it  had  become  true.    Is  a 
pretense,  which  was  false  when  made,  within  the  statute,  if 
trae  when  the  property  is  parted  with?    We  think  uot.     The 
pretense  employed  is  only  the  means  by  which  the  offense  is 
perpetrated.     The  substance  of  the  offense  consists  in  the  ob- 
taining of  the  property,  and  thereby  with  a  iraudulent  intent 
depriving  the  lawful  owner  of  that  which  properly  belongs  to 
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hiiiL     If  a  party  by  his  own  acts  makes  the  false  representa- 
tions good,  before  obtaining  the  property,  there  is  no  consum- 
mation of  the  crime;  and  there  is  no  criminal  attempt,  for  it 
follows,  that,  when  there  is  a  change  of  purpose  on 'the  part  of 
a  pe^son  seeking  to  obtain  property  by  a  false  pretense,  before 
any  other  wrongful  act  is  committed  than  the  making  of  the 
false  pretense,  tiie  crime  of  the  attempt  is  taken  away.     The 
fact  that  in  this  case,  Snyder  never  abandoned  the  scheme  to 
defraud  some  one,  does  not  militate  against  the  conclusion, 
that  the  pretense  must  be  false  in  fact  when  the  property  is 
parted  with.     How  can  it  be  said  that  Hood  relied  upon   a 
faUe  representation  as  to  the  purchase  of  the  cattle  when  he 
delivered  the  money  and  check,  if  at  that  time  the  represen- 
tation had  become  iruef    No  property  was  parted  with  by 
Hood  on  the  23d,  or  24th.     The  representation  then  made  by 
Snyder  as  to  buying  the  cs?ttle,  was  true,  on  the  26th,  and  be- 
fore he  obtained  the  money,  or  check;  and  if  he  is  to  be  held 
for  the  commission  of  a  crime  by  obtaining  property  under 
false  pretenses,  it  must  be  upon  some  other  representation  than 
the  representation  on  the  23d,  or  24th,  as  to  having  "bought 
the  pick  of  a  large  lot  of  cattle.'*  ■ 

As  to  the  representation  of  Snyder,  "that  he  tooidd  ship  the 
cattle  to  Painter  &  Son  at  Kansas  City/'  we  follow  authority 
in  holding  such  statement  is  not  a  statutory  false  pretense. 
The  false  pretense  relied  upon  to  constitute  an  offense  under 
,  „  ,  the  statute,  must  relate  to  a  past  event,  or  to  6om^ 

Sll!i?^nt  present  existing  fact,  and  not  to  something  to  hap- 
pen in  the  future.  A  mere  promise  is  not  stifficient. 
Bex  V.  Young y  i\  Term  R  98;  Rex  v.  Lee^  L.  &  C.  809;  Comm^m^ 
wealth  V.  DreWy  19  Pick.  179;  State  v.  Evers,  49  Mo.  542;  DUUnff' 
hoM  V.  State,  6  Ohio  St.  280:  Burrow  v.  State,  12  Ark.  65;  Stat$ 
V.  Magee,  11  Ind.  154;  The  State  v.  Green,  7  Wis.  676.  The  rep- 
resentation that  the  cattle  would  be  shipped  to  Painter  &  Son^ 
related  to  an  event  which  was  thereafter  to  happen.  It  was  a 
promise  or  assurance,  of  ^  future  transaction.  Upon  the  evi* 
dence,  w<i  are  ^therefore  oompdled  to  say,  that  as  the  oply 
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offense  charged  in  the  complaint,  and  in  the  warrant  against 

Snjder,  was  the  obtaining  of  the  $1,600  in  cnrrency,  and  the 

certified  check  of  $1,500  on  November  26th,  as  therein  stated, 

^nd  as  the  order  of  commitment  was  issued  on  the  finding  of 

^te  examining  magistrate,  that  there  was  probable  cause  to 

^^lieve  Snyder  "guilty  as  charged  in  the  complaint  and  war- 

^^t,"  there  is  no  legal  authority  for  holding  the  petitioner  in 

custody,  and  he  must  be  discharged.    It  is  perhaps  unneces- 

^^7  to  add,  that  in  point  of  moral  turpitude  Snyder  is  as  guilty 

^^  obtaining  the  property  of  Hood  &  Kincaids  on  the  25th  of 

November  on  a  false  promise,  if  such  be  the  fact,  as  if  such 

P^tenee  was  within  the  statute.    The  criminal  law  however 

^'Jnot  reach  the  perpetrator  of  every  fraud,     "The  statute 

^y  aot  regard  naked  lies  as  false  pretenses/'    It  has  been 

®"  said,  "The  operation  of  the  wisest  laws  is  imperfect  and 

^Carious;   they  seldom  inspire  virtue;  they  cannot  always 

^r'ain  vice;  their  power  is  insufficient  to  prohibit  all  that 

th  ^  ^^^*idemn,  nor  can  they  always  punish,  the  actions  which 

y   px'ohibit"    We  have  intentionally  abstained  from  xK)m- 

'^^^ng  upon  the  transactions  of  the  28th  of  November,  when 

,    ^^^**  is  alleged  to  have  obtained  the  certified  check  of  $860, 

^^e  there  is  nothing  in  the  proceedings  before  the  magis- 

^    *   Or  in  this  court,  to  prevent  the  petitioner  from  being  ar- 

^^    ^^>  if  any  complaint  is  made,  therefor.     Whether  a  crime 

\8^  X^^en  committed  in  that  regard,  and  whether  there  is  proba- 

>^tfc  ^sause  to  believe  the  petitioner  guilty  thereof,  may  be  a 

^^tter  of  future  examination  and  judicial  determination.     In 

this  investigation,  the  testimony  of  facts,  subsequent  to  the 

25th,  was  received  by  us  only  to  explain  the  transactions  of 

the  25th  of  November,  and  to  shed  light  upon  the  intent  of 

Snyder. 

That  the  force  of  this  decision  may  not  be  misconstrued,  we 
may  properly  say,  that  the  evidence  shows  there  was  no  collu- 
sion between  the  firm  of  Painter  &  Son,  and  Snyder,  and  that 
the  purchase  .of  the  cattle  by  Snyder  of  Glasscock  on  the 
morning  of  the  26th  was  made  in  good  faith.  It  is  evident 
however,  that  Snyder  never  intended  to  ship  any  of  the  <^tt)d 
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to  Painter  &  Son,  and  all  his  statements  to  that  efiect  were  in 
pursuance  of  his  scheme  to  successfully  carry  out  his  fraadi»- 
lent  purpose. 

Let  the  petitioner  be  discharged. 

All  the  Justices  concurring. 


John  Kelly,  a^  AdmWy  ^.,  v.  Detroit  Bridob  Works. 

NtGLrGBNGB;  Oare  and  Diligbnob;  Moiter  and  Servant;  Demurrer  to  Ebi- 
dence.  The  plaintiff's  evidence  showed  substantially  the  following  &ct8: 
The  plaintiff's  intestate  was  a  laborer  in  the  employ  of  the  defendant, 
assisting  the  defendant  to  build  a  bridge.  Said  intestate  fell  from  said 
bridge,  and  was  killed.  The  fall  was  caused  by  a  heavy  step  of  the  in* 
testate  on  a  defective  board  or  plank,  causing  the  plank  or  board  to  break 
in  the  middle,  and  allowing  the  intestate  to  fall  about  twenty-flve  feet. 
This  plank  was  a  part  of  a  scaffold.  The  intestate  and  his  co-laborers 
had  erected  said  scaffold  on  the  very  morning  that  said  accident  occurred. 
How  this  particular  plank  came  to  be  placed  in  said  scaffold,  is  not 
shown.  There  were  plenty  of  good  plank  at  the  bridge  from  which  to 
make  a  good  scaffold.  Whether  any  one  knew,  prior  to  the  accident,  or 
even  suspected,  that  this  plank  was  defective,  is  not  shown.  The  evi- 
dence, so  &r  as  it  went,  tended  to  show  that  all  the  plank  were  tested 
before  they  were  used.  It  was  not  shown  that  the  defendant  was  neg- 
ligent in  any  respect  whatever.  And  no  negligence  was  shown  against 
any  one,  unless  it  may  l^  inferred  from  the  foregoing  facts.  The  de- 
fendant demurred  to  the  plaintiff's  evidence,  on  the  ground  that  it  did 
not  prove  any  cause  of  action  against  the  defendant.  The  decision  of 
the  trial  court,  sustaining  the  demurrer,  was  correct,  and  is  affirmed. 


Mrror  from  Doniphan  Disiriet  OmrL 

John  Corbbtt,  an  employ6,  engaged  vnth  others  in  con- 
structing a  bridge,  was  instantly  killed  by  felling  from  a  scaf- 
fold, in  February  1878,  while  in  the  employ  of  the  Detroit 
Bridge  and  Iron  Works.  John  Kelly  was  appointed  adminis- 
trator of  Oorbett's  estate,  and  thereafter  brought  his  action  as 
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eoch  administrator  to  recover  damages  euetained  by  reason  of 
tiie  alleged  "gross  carelessness,  gross  negligence,  and  gross 
B^iaconduct  of  defendant  and  its  superintendent,  while  build- 
'^t>g  the  bridge  aforesaid."  Trial  at  the  March  Term  1874. 
Judgment  for  defendant,  and  plaintiff'  brings  the  case  here, 

^>^f  ^  Heailey,  B.  M.  Vtni/ard,  and  W.  D.  Webb^  for  plaintitl. 
^^  W.  Guikrk,  for  defendant 

"'fce  opinion  of  the  court  was  delivered  bj 

V^AtBNTiNB,  J. ;  This  was  an  action  of  tort,  brongbt  by  a 
ioreign  administrator  against  a  foreign  corporation  for  injuries 
*^*ie  plaintiff's  intestate,  claimed  to  have  resulted  from  the 
^%'igence  of  the  defendant,  and  resulting  in  the  death  of  the 
Wntiff'g  intestate.     The  judgment  of  the  court  below  was  in 
^or  of  the  defendant;  and  the  plaintiff  now  brings  the  case 
"'ia  court,  and  asks  to  have  the  judgment  of  the  court  below 
^^^rs^d.     There  are  several  questions  raised  in  this  case,  but 
Uh  tbe  view  that  wo  entertain  of  the  case,  it  will  be  neces- 
*  -^^  ^o  decide  only  one  of  such  questions.     That  question  is, 
^*-^«r  the  plaintiff  upon  the  trial  of  the  case  showed  that 
^^fendant  was  guilty  of  any  negligence  or  not.    There  was 
,*    ^idence  introduced  on  the  trial  except  that  of  the  plaintiff", 
*^  the  plaintiff  rested  his  case  the  defendant  deiourred  to 
>&^"\)laintiff'8  evidence,  and  the  court  below  sustained  the  de- 
'^\%Trer.    "Whether  this  ruling  w  ^^  correct  or  not,  we  think  it 
Tfi  Ihe  only  question  which  we  need  to  decide.     We  think  the 
ruling  was  correct.    There  was  not  a  particle  of  evidence,  as  we 
read  the  record,  tending  to  show  that  the  defendant  was  guilty 
of  any  negligence.     The  facts  would  seem  to  be  substantially 
as  follows:  The  defendant,  a  corporation  of  Detroit,  Michigan, 
was  building  a  bridge  across  the  Missouri  river  at  or  near  St 
Joseph,  Missouri.      Corbett,  the   plaintiff's   intestate,  was  a 
laborer,  assisting  the  defendant  to  build  said  bridge*      The 
Missouri  river  was  at  that  time  and  place  frozen  over.     Scaf- 
folds were  erected  to  assist  the  workmen  in  building  the  bridge, 
and  Corbett  fell  from  one  of  these  scafiblds  to  the  ice  below,  a 
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distance  of  about  twenty-five  feet,  and  was  killed.    These  scaf- 
folds were  made  from  pine  boards,  or  plank,  eaoh  board  being 
about  twelve  feet  long,  twelve  inches  wide  and  two  inches 
thick,  and  resting  upon  cross-ties,  or  other  supports,  about  ten 
feet  apart.    It  would  seem  that  Corbett  was  standing  on  one 
of  these  boards,  and  that  he  stepped  down  from  eighteen 
inches  to  three  feet,  and  across  horizontally  from  eighteen 
inches  to  three  feet,  to  another  board,  and  that  this  board 
broke  about  the  middle  and  permitted  him  to  pass  on  through 
and  dolvn  to  the  ice.     The  board  that  broke  was  probably  ap- 
parently sound  and  strong,  but  in  fact  it  had  two  knots  in  it 
which  rendered  it  to  some  extent  weak,  and  caused  it  to  break. 
There  were  plenty  of  good  boards  about  the  bridge  with  which 
to  make  good  scaflEblds,  and  which  were  intended  for  that  pur- 
pose.    The  scaffold  in  which  this  board  that  broke  was  placed^ 
was  made  that  same  morning  by  Corbett  and  his  co-laborers. 
We  shall  now  quote  some  of  the  evidence.    Antoine  Shoe- 
maker testified  among  other  things  as  follows: 

"I  was  near  by  when  Corbett  fell  off  the  bridge,  and  saw 
him  fall.  *  *  *  I  went  down  and  assisted  to  pick  him  up.  He 
was  unconscious  at  that  time.  I  never  heard  him  speat  after 
he  fell.  There  were  several  hundred  plank  on  the  span  he  fell 
from.  These  planks  were  two  inches  thick,  and  from  ten  to 
twelve  inches  broad,  and  twelve  feet  long.  They  were  pine 
planks.  These  plank  were  there  for  the  use  of  the  bridge,  to 
walk  on,  and  for  any  ;^'^rpose  they  were  needed  for.  The 
workmen  shifted  all  these  pianks,  the  morning  he  fell,  from  one 
side  to  the  other,  where  we  wanted  them.  jBefore  they  were 
shifted  they  had  been  used  for  the  sole  purpose  they  were  used 
after  they  were  shifted.  The  plank  broKC  near  about  the  mid- 
dle between  the  two  ends.  There  was  a  knot  in  it  where  it 
broke.  The  knot  was  about  three  inches  from  the  edge  of  the 
plank,  and  was  from  one-and-a-half  to  two-and-a-half  inches 
broad.  *  *  *  Corbett  and  I  were  common  laborers,  doing  the 
same  kind  of  work.  We  did  the  same  kind  of  work  putting 
up  the  first  span.  At  the  time  of  the  accident  we  had  just 
about  got  the  second  span  done.  Our  work  was  mostly  heavy 
work.  We  belonged  to  the  gang  of  men  who  moved  the  plant 
for  the  workmen.  The  staging  had  been  shifted  by  us  about 
two  hours  previous  to  the  accident.    We  had  been  using  the 
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fl&tika  for  the  same  purpoee  up  to  the  time  of  the  accident, 
liis  staging  was  three  planks  wide.     It  was  the  Barae  staging 
we  used  all  the  time,  moving  it  ahead  as  the  work  advanced. 
•  *  *  When  we  got  the  first  span  done  we  moved  the  staging 
'  A  ard  to  the  second  Bpan,  and  the  loose  material  to  whatever 
^^le  we  wanted  it.     This  was  dangerous  work  we  were  at. 
i^iich  man  had  to  look  out  for  himself.      Some  parts  of  the 
work  w-ere  more  dangerous  than  others.    No  man  was  made  to 
go  anywhere  about  the  bridge  where  it  was  considered  dan- 
gerous, 80  far  as  I  know.     If  a  man  was  ordered  to  go,  and  he 
thought  it  was  dangerous,  and  w*ould  not  go,  some  one  else 
^'iia  asked  to  go.     Sometimes  I  was  a^ked  to  go  out  to  places 
^Wch  I  considered  dangerous,  and  I  would  object  to  going, 
*^d  the  boss  would  ask  some  one  else.     Mr.  Corbett  helped  to 
*^ift  and  put  the  staging  in  place  that  very  morningj  from 
*oother  place  on  the  bridge.     The  staging  rested  on  the  floor 
^^i^m%  under  the  track  of  the  bridge.   *   '^   *  All  the  time  wo 

^^re  on  the  bridge  the  bosses  were  urging  the  men  to  be  care-  ^^ 

j.y      The  bosses  took  pains  not  to  have  any  of  the  men  hurt.  ^Bj 

*  ^J^  ^be  time  I  worked  on  the  bridge,  Corbett  was  the  only  one  ^E 

fii^^  '^et  with  an  accident  at  this  kind  of  w^ork.     John  ^V'elK  ^H 

^b    '^^^^^^^^^  ^^^  *  very  careful  man,  and  several  times  went  ^^ 

a^^^**^  I  refused  to  go  on  account  of  the  danger.     Mr.  Patton,  1 

^^  ^o^perintendent  on  that  work,  was  a  very  careful  man/' 

J  ^^hington  Bennett  test i tied  among  other  things  as  fol- 

^^^jj-      saw  Corbett  fall  from  the  bridge,    *  ♦   *   I  4:e8ted  sonie 
.  J^'^^^^^V^ese  planks  before  they  were  put  on  the  bridge.     It  must 
C^^  been  about  one  w^eek  before  this  accident  that  I  tested 
>Si>^  planks  which  were  tested  by  me.     I  tested  theni  on  the  ice 
under  the  second  spun.     I  was  at  work  near  one  whole  day 
Testiog  plank.  *  ^  *  At  the  time  of  the  accident  I  was  thirty- 
two  years  old,  and  weighed  232  pounds.     I  was  al>out  as  stout 
and  heavy  as  any  man  at  work  on  the  bridge.     These  plank  I 
tested  were  brought  from  the  first  ^jiam     I  undergtood  they  | 

had  been  tested  before  tliey  were  used  on  the  first  span.  The 
object  of  testing  them  before  putting  them  on  the  second  span, 
^as,  to  see  if  they  had  suffered  any  damage  w^hile  being  used 
on  the  first  span,  before  they  w^ere  again  used.  The  instruc- 
tions of  the  foreman  were,  not  to  use  any  planks  except  those 
that  were  proven  sound  by  actual  tei<t.  The  officers  of  the 
company  aeemed  to  be  anxious  about  these  i*lank,  that  none 
except  good  and  tinund  nncs  slionld  be  used.     I  heard  Mr. 
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Robinson  and  Mr.  Patten  at  different  times  say  to  the  men 
who  were  putting  up  plank,  not  to  put  up  any  except  good 
ones.  I  do  not  know  whether  the  plank  tnat  broke  was  one 
of  the  planks  I  tested  or  not/' 

There  was  no  evidence  conflicting  with  the  foregoing  in  anj 
substantial  particular.  There  was  no  evidence  tending  to 
sl^ow  that  any  one  knew,  or  even  suspected,  before  said  plank 
broke,  that  it  was  in  the  slightest  degree  defective.  And  th« 
foregoing  evidence  is  all  the  evidence  that  tends  to  show  how 
said  defective  plank  came  to  be  placed  where  it  was  placed. 
It  was  evidently  placed  there  by  Corbett  himself^  or  by  some 
one  of  his  co-laborers.  And  there  is  not  a  particle  of  evidence 
that  tends  to  show  that  the  defendant  was  guilty  of  the  slight- 
est negligence  in  the  employment  or  retention  of  any  of  its 
agents  or  servants.  Indeed,  no  negligence  of  any  kind  has 
been  shown  in  this  case  on  the  part  of  the  defendant,  and  it  is 
doubtful  even,  whether  any  negligence  has  been  shown  on  the 
part  of  any  one.  But  even  if  any  such  negligence  has  been 
shown,  it  was  on  the  part  of  the  said  intestate  himself,  or  of  his 
co-laborers,  and  therefore  the  plaintiff  cannot  recover  in  this 
case. 

The  judgment  of  the  court  below  will  be  affirmed* 

Brbwbr,  J.,  concurring. 

HoRTON,  0.  J.y  not  sitting  in  the  case. 
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David  H,  Mitchell  v,  A.  E.  Skinner  et  oL        / 

t  in*  A  on  MENT,  OR  Execution  ;  Lcii^d  on  Fropiriy  of  Stranger,  Not  Sd  Amh 

^  r^'^^ttjt^icit  of  DcfaidanU,    It  is  not  competent  for  a  defendant  to  move 

the  coti^rt  to  discbarge  an  attachment,  or  set  aside  a  levy  under  an  oxecu- 

tiw^  ,  o^^  the  ground  thai  the  property  attached  or  levied  upon  does  not 

^^*4^  to  him,  and  it  is  error  for  a  court  to  euaUin  snch  motion. 

*  *^^:^mrr-^  AND   PowEBs;  When  No  Truti  Bcsuld.    When  a  conveyance  of 

i^t\%±     ^^^  ^  valuable  consideration  is  made  by  A.  to  B.,  under  the  direc- 

tic>;tfc   ^:iid  with  the  consent  of  C,  and  the  consideration  therefor  is  paid 

.  ^    ^^- ,  and  no  ajrreement  is  made  that  B.  is  to  hold  the  land,  or  some 

fK  *^  therein,  in  trust  for  C,  no  use  or  trust  results  in  fa^or  of  C,  but 

.    ^    "title  vests  in  B.;  and  C  has  no  interest  in  the  land  which  he  can 

^^^1^1  J  enforce.     IHixon  v,  George,  18-260;  Walker  v.  Nailin,  22-109.] 


Error  from  Zfeavenworlk  District  Coitrt 

j."^^"-^X.  neceBBary  facts  are  stated  in  the  opiiiioiJ,  fji/^a.     The 

^^   ^^cst  court,  at  the  February  Term  1875,  on  motioa  of  i^km- 

Qjj       ^^d  wife,  defendants,  set  aside  the  levy  of  an  execution 

jjl^^     ^^^rtain    lands    belonging   to  a   daughter  of    defendants. 

i-Q^^  ^^^'ktll^  plaintiff,  appeals   from  such  order,  and   brings  the 

*>d  here  for  review. 


^  71  Grcen^  for  plaintiff. 
'.  £r.  JEnt^  for  defendants. 


^>^. 


opinion  of  the  court  was  delivered  by 

Hqrton,  C.  J.:  On  the  12th  of  February  1873,  the  defend- 
afltfi  iu  error  purchased  a  farm  in  Leavenworth  county,  con» 
BiBting  of  160  'acres;  in  payment  therefor  they  gave  certain 
property  in  Lawrence,  in  this  state,  and  executed  a  mortgage 
0^  the  farm  for  $3,333.  The  detendanta,  being  husband  and 
^itmmx        wife,   occupied  the   farm   with   their   family   as  a 

*f»4t«ii«.  homestead.  On  September  9th  1874,  proceedings 
were  commenced  to  foreclose  the  mortgage  on  the  homestead* 
The  defendants  not  having  the  money  to  pay  off*  and  satisfy 
the  same,  made  an  arrangement  with  one  Augustus  Gates  to 
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couvey  to  him  their  homestead,  in  consideration  that  Gates 
should  assume  the  payment  of  the  mortgage  thereon^  and  con- 
vey to  Dacotah  Skinner,  the  daughter  of  defendants',  eighteen 
years  of  age,  a  house  and  lot  in  Leavenworth  City,  and  a  tract 
of  land  in  Leavenworth  county  containing  87f  acres.  The 
arrangements  between  Gates  and  the  defendants  were  per- 
fected, and  on  October  17th  1874  Gates  conveyed  the  house 
and  lot  in  Leavenworth  City,  and  the  87 J  acres  in  the  county, 
to  Dacotah  Skinner,  by  warranty  deed,  at  the  instance  of  said 
defendants.  Afterward  the  defendants  partially  effected  a 
trade  of  the  house  and  lot  and  the  said  37}  acres  of  land  with 
one  L.  D.  Nichols,  for  a  farm  of  160  acres  of  land  in  Jackson 
county,  which  the  defendants  claim  they  designed  and  in- 
tended to  use  as  their  homestead.  Dacotah  Skinner,  on  Octo- 
ber 23d  1874,  signed  and  acknowledged  a  deed  for  the  house 
and  lot,  and  the  37}  acres  of  land,  conveying  them  to  Nichols. 
This  deed  was  never  delivered.  On  November  12th  1874, 
and  before  the  trade  was  completed  with  Nichols,  Mitchell, 
the  plaintiff  in  error,  commenced  his  action  in  the  court  below 
o  recover  from  the  defendants  $360,  and  interest.  In  this 
action  he  obtained  an  order  of  attachment  against  the  defend- 
ants, and  had  the  property  conveyed  to  Dacotah  Skinner,  by 
Gates,  levied  upon.  The  levy  was  made  November  18th 
1874.  The  defendants  never  occupied  either  piece  of  land  at- 
tached. The  court,  on  the  motion  of  the  defendants,  discharged 
the  attached  property,  "upon  the  ground  that  the  property 
was  the  proceeds  of  a  homestead,  and  because  the  affidavit  of 
the  attachment  was  not  true."  Judgment  was  taken  on  de- 
fault, execution  issued,  the  premises  in  controversy  levied 
upon;  and  the  court,  on  motion  of  the  defendants,  vacated  and 
set  aside  the  said  levy,  and  all  proceedings  had  thereunder. 

The  plaintiff  in  error  claims  the  action  of  the  court  below 
was  erroneous,  firsts  because  the  attachment  was  discharged, 
and,  second^  because  the  levy  under  the  execution  was  vacated 
and  set  aside.  We  have  examined  the  affidavits  introduced 
on  the  hearing  of  the  motion  to  discharge  the  attachment,  and 
as  they  fully  sustain  the  finding  of  tlie  district  court,  *<that 
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the  affidavit  for  the  attachment  was  not  true,"  the  ruling  of 
the  court  in  this  respect  was  correct,  although,  as  will  be  here- 
after seen,  we  do  not  sustain  all  the  reasons  given  therefor. 

The  more  important  question  to  be  considered  is,  the  action 

of  the  court  in  vacating  the  levy  made  under  the  execution 

on  the  property  conveyed  to  Dacotah  Skinner.     We  do  not 

think  it  is  competent  for  a  defendant  to  move  the 

I.  A itAchmeut, or  i.       i 

?£^n'^"opirt7  ^^^^^  ^^  discharge  an  attachment,  op  set  aside  a 
Si'JrjSI'rSS.  levy  under  an  execution,  on  the  ground  that  the 
**"**■    property  attached,  or  levied  upon,  does  not  belong 
to  him.     Langdon  v.  Conklin  ^  Martin^  10  Ohio  St.  489.     To 
avoid  the  effect  of  this  conclusion,  the  defendants  call  atten- 
tion to  the  decision  of  this  court  of  Franklin  v.  0>Uey^  10  Kas. 
260,  and  insist,  that  as  the  conveyance  was  made  by  Gates  to 
Dacotah  Skinner  as  part  of  the  consideration  for  the  homo- 
fitead  of  defetidants,  under  their  instructions,  tliat  the  law 
^'^pJies  a  trust  in  favor  of  the  latter  parties,  and  that  the 
^'^''grhter,  so  holding  title  to  the  premises  levied  upon,  \\\\\ 
^  declared  a  trustee.     Unfortunately  for  the  position  assumed 
y  th^  defendants,  the  record  is  silent  as  to  any  agreement  oir 
.  ®  I>«4rt  of  Dacotah  to  hold  the  land  in  trust  for  the  defend- 
n  *^-        She  never  agreed  by  parol,  or  otherwise,  to  reconvey 
^o^    ^i^acts  in  suits  to  the  defendants,  or  to  the  person  or  persona 
^f     '^     ^hom  the  defendants  should  trade  the  same  for  a  honie- 
^Vi  V^^,     It  is  true,  she  signed  and  acknowledged  a  deed  by 
cj^    ^^^^  she  might  have  conveyed  the  land  to  Nichols;  but  the 
^^     ^^    was  never  delivered,  and  hence  it  was  the  same  as  no 
((^     ^^  ,    Section  6,'  of  the  act  relating  to  trusts  and  powers, 
^  >^^^-  Stat  1868,  p.  1097,)  provides:  "When  a  conveyance  for 
^  ^    ^^luable  consideration  is  made  to  one  person,  and  the  con- 
J^'\J^>.eyance;  sidcratiou  thcrcfor  paid  by  another,  no  use  or  trust 


y^       -^^  ^  ahall  result  in  favor  of  the  latter;  but  the  title  shall 

^^^"^  in  the  former,  subject  to  the  provisions  of  the  next  two 

^ J^Vions."     No  facts  are  shown  to  bring  the  parties  within  the 

^    ^eptions  of  sections  7  and  8,  referred  to  in  section  6.     Tlie 

Y^^veyance  to  Dacotah  Skinner  was  absolute  —  was  not  only 

^^de  with  the  full  approval  of  defendants,  but  at  their  instancy. 
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No  trust  in  favor  of  defendants  is  declared  in  the  conveyaace, 
nor  is  any  agreement  testified  to  by  any  witness  on  the  part  of 
Dacotah.  The  defendants,  upon  the  facta  in  the  record,  under 
our  statute  as  to  implied  and  resulting  trusts,  have  no  interest 
in  the  land  in  the  suit  which  could  be  legally  enforced.  The 
case  of  Franklin  v.  CoUeyy  above  cited,  is  not  in  point.  It  is 
undoubtedly  true,  that  as  the  tracts  of  land  were  the  proceeds 
of  a  homestead,  Dacotah  Skinner  might  successfully  hold  the 
same  in  opposition  to  the  claims  of  the  creditors  of  the  de- 
fendants, but  the  law  does  not  place  her  interests  in  the  hands 
of  volunteers,  nor  permit,  in  this  case,  the  defendants  to  inter- 
vene in  her  behalf.  The  court  below  committed  error  in  sus- 
taining the  motion  of  the  defendants  to  set  aside  the  levy  made 
.upon  the  property  of  Dacotah  Skinner  by  virtue  of  the  execu- 
tion issued  against  defendants. 

.    The  order  of  the  district  court  setting  aside  the  levy  under 
the  execution,  is  reversed. 
All  the  Justices  concurring. 


Kansas  Pacific  Railwat  Co.  v.  Robbrt  H.  Taylor. 

Fleadinqs  in  Justices  CJourts;  BUI  of  Particulari.  While  the  statnte 
reads,  that  a  bill  of  particulars  in  a  justice's  court  *'  must  state,  in  a  plain 
and  direct  manner^  the  facts  constituting  the  cause  of  action/f  yet  no 
technical  precision  is  demanded  in  such  a  pleading.  On  ^he  contrary, 
the  most  liberal  intendment  will  be  given  to  it,  and  if  evety  fact  essential 
to  the  cause  of  action  can  be  found  in  it,  although  stated  in  the  most 
general  way,  or  in  the  loosest  and  most  indefinite  manner,  and  no  objec- 
tion is  raised  to  it  at  the  trial,  it  will  be  held  sufficient  to  sustain  the 
judgment  [ffadley  v,  R.  i?.,  22-359;  R.  R.  v,  Byron,  24-361;  R.Rv.  ElUs, 
25-108 ;  ante,  614,  669;  R.  R.  v.  McReynolds,  24-368.] 

Easential  Facts  mugt  be  Stated,  or  Proven;  Waiver,    Where  there  is 

an  absolute  omission  to  state  a  fact  essential  to  the  cause  of  action,  bat 
it  appears  from  the  record  that  the  case  was  tried  without  objection,  as 
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^«feli  tliia  fact  waa  alleged^  and  that  the  fact  was  duly  proved  and  foaiid, 

"^«oxn  ifi^ion  will  on  proceedings  in  error  be  considered  as  waived,    [^f*- 

mv^  ^F\>T<<T,  3^134;  Kaub  v,  MUchell,  12-67;  Chapin  r,  Browii^  Knie,  142.] 

~         ^^*  Bat  where  there  is  such  an  absolute  omission,  and  nothing  to 

*'"^^*^^  any  proof,  or  finding,  or  adintBsion  of  the  fact,  or  waiver  of  the 

OmiH^io^^^  tbis  court  must  regard  the  omieeion  as  error,  and  reverse  the 

jna^tjcfc-^^t  founded  upon  such  a  defective  bill  of  particulars. 

~       ■ Siock'Law  of  IS74^    In  an  action  under  the  stock-killing  law  of 

^^«  plaintiff's  plea<ling  must  allege  that  the  defendant's  road  waa 
no^  f'esxi.ced.    [See  cajaes  cited,  B.  It.  v.  Mawer,  15-5730 

Error  from  Leavenworth  District  Court, 

^^     opinion  of  the  court  contains  a  full  etateraent  of  the 

facta   ^i^tl  proceedings.     The  district  court,  at  the  March  Term 

^*   ^>n  petition  in  error,  affirmed  the  judgment*  of  a  juatice 

?  .      ^    peace  in  favor  of  Taylor^  and  the  Railway  Company  now 

^^S^  the  record  here  for  review. 

'  •  J^.  Usher^  and  C  E.  Brethcrton,  for  plaintiff  in  error,  con- 
^-i^<3  that  the  bill  of  particulars  wholly  failed  to  state  a 

Z^^"^  of  action— and  cited  13  Ind.  509;  21  Ind,  215;  30  Ind, 
^p  -  49  Ind,  211;  47  Mo.  246;  48  Mo.  387;  19  Wis.  145;  36 
^^-     Ssi;  51  Ind.  67. 

g,J^     ^     ^'  Lovitt,  for  defendant  in  error,  contended  "that  the 

^i^^^      '^r)f  particulars  in  the  present  case,  states  a  good  cause  of 

*^"^^^^^n,"  to  sustain  which  he  cited  2  Hil  on  Torts,  500;  Powell 

^5:::^  Appel.  Prac.  158,  §68.     It  is  a  rule  of  pleading,  that  ex- 

ceptious  to  a  general  rule  of  liability  need  not  be  negatived  by 

the  plaintiff,  but  are  matters  of  defense  to  be  alleged  by  the 

defendant     It  is  also  a  rule  of  pleading,  that  it  in  never  nee- 

ftBsary  to  anticipate  a  defense.  Van  San tvoord's  PL  254 ;  2  Waita^ 

PI  4Pr,  889;  4  Wis.  20;  86  N.  Y.  323;  6  Greenl.  278^ 

The  opinion  of  the  court  was  delivered  by 

Bkewer,  J.:  This  was  an  action  brought  by  the  defendant 
in  error  before  a  justice  of  the  peace  of  Leavenworth  county, 
upon  the  following  bill  of  particulars: 

{Court,  and  Title.)  The  plaintiff  claims  a  jqdgment  against 
the  defendant  for  the  sum  of  ?1 24.46,  for  seven  head  of  cattle 
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killed  by  the  engine  and  cars  of  said  company,  on  the  7th  of 
September  1874,  in  said  county  and  state,  to- wit: 

Two  Cows  valued  at  $25.00  each, $50.00 

One  Cow        *'  22.50  22.50 

"    Steer       "  22.50  22.50 

«    Cow        "  16.00  16.00 

«    Steer       **  15.00  15.00 

"    Heifer    "  12.00  12.00 

$138.00 
Also  for  skinning  six  head  and  taking  to  market, 3.00 

Total,... $141.00 

Cr.  by  cash, 16.54 

Balance  due,.. $124.46 

For  which  amount  the  plaintiff  asks  that  judgment  be  ren- 
dered against  the  defendant,  and  for  costs  of  suit,  together 
with  thirty  dollars  for  attorney's  fees. 

RoBBRT  H.  Taylor,  Plaintiff. 

The  defendant  did  not  appear,  and  judgment  was  entered 
for  the  plaintiff.  The  testimony  was  not  preserved  in  any  bill  . 
of  exceptions.  No  findings  appear,  nothing  to  show  what 
evidence  was  offered  or  what  proceedings  had,  other  than  that 
upon  such  a  bill  of  particulars  at  the  time  appointed  for  trial 
a  judgment  in  favor  of  plaintiff  was  rendered  for  the  amount 
claimed.  A  petition  in  error  was  filed  in  the  district  court 
to  reverse  this  judgment,  but  that  court  affirmed  it  And 
from  that  judgment  of  affirmance  this  proceeding  in  error  is 
brought.  And  the  single  question  presented  is,  whether  that 
bill  of  particulars  is  sufficient  to  sustain  the  judgment  It  is 
insisted  by  counsel  for  plaintiff  in  error  that  "it  contains  no 
averment  either  of  negligence,  or  want  of  fence,  and  thus  no 
case  is  stated  either  under  the  stock-killing  law  of  1874, 
(ch.  94,  p.  143,)  or  on  the  ground  of  negligence."  It  will  be 
unnecessary  to  enter  into  any  general  consideration  of  plead- 
ings in  justices  courts,  and  the  rules  by  which  they  are  to  be 
governed.  A  simple  re-statement  of  what  has  already  been 
decided  by  this  court  will  be  sufficient 

I.  While  the  statute  reads,  that  the  bill  of  particulars 
^^must  state,  in  a  plain  and  direct  manner^  the  facta  consti- 
tuting the  cause  of  action,"  (Gen.  Stat  791,  §72,)  yet  no 
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Clinical  precision  is  demanded  in  those  pleadings.     On  the 

Contrary,  the  most  liberal  intendment  will  be  given  to  them; 

^^i  if  every  fact  essential  to  the  cause  of  action  can  be  fonnd 

1^  one,  although  stated  in  the  most  general  way,  or  in  the 

^ooeest  and  most  indefinite  manner,  and  no  objection  is  raised 

^  Aat  the  trial,  it  will  be  held  sufficient  to  sustain  the  judg- 

^«nf.  Lobenatdn  v.  McOraw,  11  Kas.  645;  Kaubv.  MitchM,  12 

^^'  57;  M.  K.  ^  T.  Bly.  Go.  v.  Brown,  14  Kas.  557. 

^  Where  there  is  an  absolute  omission  to  state  a  fact 

^^^ntial  to  the  cause  of  action,  but  it  appears  from  the  record 

™«t  the  oaae  was  tried  without  objection,  as  though  this  fact 

^^8  stated,  and  that  the  fact  was  duly  proved  and  found,  the 

omisaion  will  not  be  regarded  in  proceedings  in  error,  but 

<^n8i<Jered  as  waived.     Such  a  case  will  be  held  to  resemble 

tnat  ii^  which  an  entire  pleading,  as  a  reply,  ought  to  be  filed, 

out  13  jj^^^  ^jj^  nevertheless  the  case  is  tried  without  objection, 

*®  J^hough  one  were  filed.     The  omission  is  considered  as 

^aive^j  and  this  court,  on  proceedings  in  error,  regards  the 

^^    as  though  the  pleadings  were  actually  in  the   record. 

^^l>in  V.  Brown,  ante,  p.  142;  K.  P,  Bly,  Co.  v.  Yanz,  16  Kas. 

rr^>    J>re88er  v.  Wood,  16  Kas.  862,  363;   Bent  v.  Philbrick,  16 

^^-     190;  Holdm  v.  Clark,  16  Kas.   346;  Biissell  v.  Smith,  14 

^^^«^^-  866;   Wilson  v.  FuUer,  9  Kas.  177;   Walker  v.  Armstrmg, 

^^Kas.  198. 

ni.  But  where  there  is  an  absolute  omission  to  state  a  fact 

essential  to  the  cause  of  action,  and  such  fact  is  neither  dedu- 

eible  txor  inferable  from  those  which  are  stated,  and  there  is 

nothixxg  to  indicate  any  proof,  or  finding,  or  admission  of  the 

"w^t,  oir  waiver  of  this  omission,  this  pourt  is  bound  to  regard 

^^  ^tnission  as  error,  and  reverse  a  judgment  founded  upon 

®^^     ^  defective  bill  of  particulars.    Hover  v.  Cochins,  ante, 

'     ^'^.     In  this  case,  there  is  no  allegation,  even  in  the  most 

A     ^^*al  or  indefinite  manner,  that  the  defendant's  road  was  not 

fj.^^^'^^,  or  that  the  injury  resulted  from  negligence — nothing 

jf  5^    which  either  of  those  facts  could  be  inferred  or  deduced. 

^^    ^Vier  is  there  anything  to  show  that  any  proof  was  oflTered 

^^  fhese  points,  or  any  finding  made  thereon,  or  any  waiver 
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thereof  by  the  defendant  The  case  stands  before  us  jast  as 
though  the  matters  alleged  in  the  bill  were  all  proved,  and 
nothing  more.  It  is  in  no  better  position  than  if  the  def^dant 
had  gone  before  the  justice  and  admitted  the  allegations  of 
the  bill  were  true.  And  the  question  then  comes,  do  these 
facts  warrant  a  judgment  against  the  defendant?  {Hover  v. 
CockinSy  supra.)  And  this  question,  we  are  constraitied  to  an- 
swer in  the  negative.  It  is  of  course  a  rule  of  pleading,  that 
exceptions  to  a  general  rule  of  liability  need  not  be  negatived 
by  the  plaintiff,  but  are  matters  of  defense  to  be  alleged  by  the 
defendant.  And  it  is  therefore  contended  by  defendant  in 
error,  that  a  bill  of  particulars,  or  other  pleading,  which  shows 
that  the  action  is  brought  against  a  railway  company  to  recover 
the  value  of  animals  '^  killed  by  the  engine  and  cars  of  said 
company,"  shows  a  good  cause  of  action,  and  that  if  the  road 
is  fenced,  that  is  a  fact  to  be  alleged,  as  an  exception  to  the 
general  rule,  by  way  of  defense.  But  this  rule  has  no  applica- 
tion to  a  cause  of  action  of  the  nature  of  the  one  which  we  are 
now  considering.  Here,  the  ground  of  recovery  is,  that  the 
act  as  a  whole  imposed  a  duty  upon  the  railroad  company,  the 
penalty  for  a  neglect  of  which  was  payment  for  all  stock  killed. 
And  it  was  necessary  to  show  a  breach  of  that  duty  before  the 
company's  liability  was  disclosed.  K.  P.  Rly.  Oo.  v.  Mower^  16 
Kas.  578.  This  stock-law  was  taken  substantially  from  that  of 
Indiana,  and  this  question  has  frequently  been  before  the  su- 
preme court  of  that  state;  and  its  rulings  have  uniformly  been 
in  accord  with  these  views.  J.  ^  G.  Bid.  Oo.  v.  Wharlon^  18  Ind. 
609;  I.  ^  a  Rid.  Co.  v.  Means,  14  Ind.  80;  1.  ^  C.  Rid.  Oo.  v. 
SparVj  16  Ind.  440;  I.  ^  0.  Rid.  Oo.  v.  Stallman,  16  Ind.  205;  T. 
^  W.  Rid.  Oo.  V.  Lurch,  23  Ind.  10;  T.  ^  W.  Rid.  Oo.  v.  Reed,  28 
Ind.  101;  P.  O.  ^  St.  L.  Rid.  Oo.  v.  Keller,  49  Ind.  211;  T.  W. 
^  W.  Rid.  Oo.  V.  Eidsm,  51  Ind.  67. 

The  judgment  will  be  reversed,  and  the  case  remanded  to 
the  district  court  with  instructions  to  sustain  the  petition  in 
error  filed  therein. 

Valentine,  J.,  concurring. 

HoRTON,  C,  J.,  not  sitting  in  the  case. 
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^  IJjMUBRKB  TO  EvEDENCB — When  to  he  OvemUed,    As  sustaining  a  demur- 

'^  to  evidence  works  a  final  disposition  of  the  case,  the  court  does  not 

fin- in  overruling  such  a  demurrer  whenever  there  is  testimony  which, 

^though  weak  and  inconclusive,  yet  fairly  tends  to  prove  every  essential 

^^  and  is  sufficient  to  justify  a  court  in  overruling  a  motion  to  set  aside 

*  Verdict  baaed  thereon.    ISlmpson  v,  Kimberlinf  12-579;  Jansen  v.  Atchi- 

^,  X6-358;  R.  R,  v.  Doyle,  18-62;  ScJtafer  v.  Weaver,  20-296;  ante,  278;  Wat- 

»»w»  ».  Rogen,  21-529;  Braum  v,  R.  R.,  31-1.] 

f^ATu-x-a  OF  Frauds;  Possession  Retained  by  Vendor,    Our  statute  of  fhiuds 

.  ®*s  i^ot  imply  that  a  party  purchasing  personal  property  without  tak- 

^   ^ot;aal  possession,  is,  if  there  be  creditors  of  the  vendor,  presump- 

^^  y   engaged  in  a  fraudulent  transaction,  and  his  conduct  scrutinized 

^  /^**^ingly,  but  simply,  that  one  claiming  under  such  a  purchase  takes 

f^     '^i^iig  until  he  shows  that  he  made  such  purchase  in  good  faith,  and 

jjll^  •*^^:fficient  consideration.    In  other  words,  the  mere  production  of  a 

^^      ^^^sale,  which  would  be  sufficient  as  against  the  vendor,  is  not  suffi- 

Qj^^^   «s  against  a  creditor  or  subsequent  purchaser,  and  he  must  supple- 

f  jsi.^r^'^  that  bill  of  sale  with  proof  of  good  faith,  and  payment  of  value. 

^^^^^ps  V.  Reitz,  16-396;  Locke  v.  Redrick,  24-765.] 

<^  Mror  from  Saline  District  Court. 


J  ,^     — -^LBViN  brought  by  Couse  against  Thomas  J.  Going,  sher- 
Mjv^      Saline  county,  to  recover  possession  of  ninety  head  of 
<r^^\.^^    The  cattle  had  been  attached  as  the  property  of  M.  D. 
^^cS3ormick,  at  the  suit  of  the  Kansas  Pacific  Railway  Co.y  and 
0^id  company  was  substituted  in  place  of  Going,  as  party  de- 
fendant   Couse  claimed  the  cattle  as  part  of  a  larger  lot  pur- 
chased by  him  from  McCormick.     Trial  at  the  March  Term 
1876.    The  proceedings  and  error  complained  of,  are  stated  in 
the  opinion.    The  Railway  Company  brings  the  case  here  for 
review. 

J*  P.  Usher^  for  plaintiff  in  error. 
(hse  ^  Putnamj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbweb,  J.:  This  was  an  action  of  replevin,  for  certain 
property  seized  on  attachment  by  plaintiff  in  error  in  proceed- 
ings against  one  McCormick,  and  claimed  by  defendant  in 
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error  under  prior  purchase  from  said  McCormick.  A  demur- 
rer to  the  plaintiff's  evidence  was  overruled,  and  this  is  the 
error  complained  of.  Under  the  pleadings,  the  only  question 
to  be  tried  was  the  validity  of  the  sale  to  Couse.  Its  validity 
is  challenged  under  the  third  section  of  our  statute  of  frauds, 
(Gen.  Stat.  p.  504,)  which  reads: 

**  Every  sale  or  conveyance  of  personal  property,  unaccom- 
panied by  an  actual  and  continued  change  of  possession,  shall 
be  deemed  to  be  void,  as  against  purchasers  without  notice, 
and  existing  and  subsequent  creditors,  until  it  is  shown  that 
such  sale  was  made  in  good  faith,  and  upon  sufficient  consid- 
eration." 

The  provisions  in  New  York,  Wisconsin,  Indiana,  Michigan, 
and  Minnesota,  are  similar.  (See  Bump,  Appendix.)  It  is 
claimed  that  this  sale  was  unaccompanied  by  any  change  of 
possession,  and  that  there  was  no  proof  that  it  was  made  in 
good  faith,  and  upon  sufficient  consideration.  The  purchase 
was  made  on  the  30th  of  December,  and  the  seizure  on  the 
81st.    The  following  bill  of  sale  was  introduced  in  evidence: 

Brookville,  December  30th,  1874. 

This  is  to  certify  that  I  have  bargained,  sold,  and  delivered 
to  A.  G.  Couse,  one  hundred  and  thirty  head  of  cattle,  branded 
on  the  right  shoulder  (70,)  also  fifty  tons  of  hay,  for  the  con- 
sideration of  $1,460.  I  give  said  A.  G.  Couse  the  privilege 
of  feeding  said  cattle  on  my  place,  until  the  Ist  day  of  May 
1875.  M.  D.  McCoRMiCK. 

Witness,  W.  H.  Gentry. 

And  the  witness  Gentry  was  called  and  testified  to  the  ex- 
ecution of  the  instrument,  and  the  circumstances  attending 
the  transaction.  Before  noticing  his  testimony  it  may  be  well 
to  advert  to  the  rule  which  must  govern  a  court  in  deciding  a 
demurrer  to  the  evidence.  The  effect  of  sustaining  a  demur- 
rer to  the  evidence,  is  a  final  disposition  of  the  case.  St.  Jos.  ^ 
D.  C.  Bid.  Co.  V.  Dryden,  ante,  p.  278.  It  cannot  therefore  be 
used  to  deprive  a  party  of  his  right  to  have  questions  of  feet 
determined  by  a  jury.  It  matters  not  therefore,  whether  the 
testimony  which  a  party  offers  to  prove  a  fact  be  absolutely 
conclusive,  or  only  very  weak  and  of  uncertain  import:   he 
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baa  a  right  to  have  tbat  testimony  considered,  and  its  value 
and  sufficiency  determined  by  a  jury.  The  court  may  sustain 
ademurrer  to  evidence  only  under  the  circumstances  which  will 
permit  it,  after  all  the  evidence  has  been  presented  on  both 
sides,  to  withdraw  the  consideration  of  the  case  from  the  jury, 
and  decide  it  itself.  Jansen  v.  City  of  Atchison y  16  Kas.  858.  If 
the  court  would  be  bound  to  uphold  a  verdict  in  favor  of  a 
party  upon  the  evidence,  it  cannot  sustain  a  demurrer  to  such 
evidence.  Turning  now  to  the  case,  and  we  find  the  question 
purely  one  of  fact,  and  resting  in  parol  testimony.  If  there- 
fore there  was  no  testimony  tending  to  prove  the  fact,  then 
the  demurrer  should  have  been  sustained.  But  if  on  the  other 
^nd,  there  was  testimony  fairly  tending  to  prove  the  fact,  and 
^o  contradictory  testimony,  then  the  court  ought  to  have  over- 

^'^'ed  the  demurrer,  and  submitted  the  question  to  the  jury. 

•^oe  witness  testified  that  he  accidentally  met  Couse,  and  was 

^^d  by  him  that  he  had  bought  this  property,  and  was  asked 

to 


ii 


^'itiiess  the  bill  of  sale.     Soon  after  the  parties  went  to  the 


ouBe  of  witness,  and  a  bill  of  sale  was  prepared  and  attested 

^  ^  ^xxn.    They  then  went  to  McCormick's  place,  and  the  lat- 

.  ^  ^l^ere  turned  the  property  over  to  Couse.     It  was  not  how- 

i^^      actually  removed  from  the  place.     In  reference  to  the 

c  5^ ^ action  the  witness  testified  further,  as  follows: 


I.S  soon  as  the  cattle  were  paid  for,  we  started  out  to  go  to 
>^^^5ormick'8  place.  Don't  recollect  what  money  was  paid, 
^^^id  not  count  the  money  handed  over,  but  saw  Couse  hand 
over  a  note  and  some  money.  They  looked  at  it,  and  agreed 
to  its  beinff  right.  Couse  was  figuring  while  the  bill  of  sale 
was  being  drawn  up,  I  examined  the  note.  Couse  called  my 
attention. to  the  note.  It  was  for  thirteen  hundred  and  sonae 
odd  dollars.  I  don't  know  when  the  note  was  due.  No  sug- 
gestion was  made  as  to  the  nature  of  the  note.  It  was  riven 
up  to  McCormick.  I  think  it  was  just  after  the  bill  ot  sale 
was  drawn.  I  don't  remember  whether  amount  mentioned 
included  accrued  interest  or  not,  nor  who  it  was  to.  It  was 
McCormick's  note.  Couse  got  two  dollars  from  me  to  make 
out  the  money." 

The  witness  proceeded  further  to  testify  as  to  the  value  of 
the  cattle,  etc.,  when  it  was  admitted  that  the  sum  specified  in 
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the  bill  of  sale  was  a  sufficient  consideration.  It  also  appeared 
from  his  testimony  that  there  were  two  other  parties  present 
at  McCormick^s  at  the  time  the  property  was  turned  over  to 
Couse,  and  that  Couse  and  McCormick  were  intimate  friends. 
Now  here  is  testimony  tending  clearly  to  show  good  faith,  and 
a  sufficient  consideration.  It  may  not  be  conclusive.  It  may 
be  open  to  suspicion.  It  might  perhaps  have  been  easily  over- 
thrown. Yet,  standing  alone,  the  inferences  to  be  legitimately 
drawn  from  it  are  clear;  and  how  can  it  be  said  that  a  jury 
must,  as  a  matter  of  law,  disregard  it,  or  ignore  the  conclu- 
sions to  which  it  plainly  tends?  McCormick  sells  his  prop- 
erty for  a  specified  sum,  which  is  proved  and  admitted  to  be  s 
sufficient  consideration,  and  receives  his  own  note  and  money 
in  payment.  That  it  was  his  own  note,  is  proven,  and  that 
Couse  held  it,  appears.  True,  there  is  no  testimony  stating 
when  it  was  originally  given,  or  that  it  was  given  for  value. 
Neither  is  there  any  direct  testimony  that  the  money  paid  was 
genuine,  and  not  counterfeit;  nor  that  it  had  not  been  borrowed 
partly  from  McCormick,  and  the  rest  from  the  witness,  as  a 
mere  sham;  nor  that  the  money  and  the  note  and  interest  ao- 
tually  amounted  to  the  sum  specified  in  the  bill  of  sale.  But 
this  only  shows  that  the  testimony  was  not  conclusive,  nor  that 
it  was  not  sufficient  in  the  absence  of  any  contradictory  evi- 
dence. When  it  appears  that  money  was  actually  paid,  the 
jury  may  rightfully  assume  that  it  waa  genuine,  when  there  is  no 
testimony  tending  to  show  that  it  was  counterfeit — may  right- 
fully assume  that  it  was  Couse's  money,  when  there  is  no  testi- 
mony tending  to  show  that  it  belonged  to  some  one  else.  In 
like  manner,  when  a  note  is  shown  to  be  outstanding,  and 
there  is  no  testimony  tending  to  impeach  it,  a  jury  may  right- 
fully presume  that  it  ia  valid,  and  given  for  value.  Of  course, 
the  matter  was  subject  to  inquiry;  but  there  being  no  inquiry, 
the  jury  ought  not  to  presume  it  fraudulent  and  void.  And 
80  also,  the  testimony  tends  to  show  good  faith.  The  actual 
payment  of  a  sufficient  consideration  strongly  indicates  good 
faith.  Applying  to  a  party  accidentally  met  to  witness  the 
trade  and  the  bill  of  sale,  borrowing  the  small  sum  of  two 
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dollars  to  make  the  cash  payment  complete,  turning  over  the 
property  in  the  presence  of  witnesses,  all  are  circumstances 
afiecting  the  question  of  good  faith,  and  presenting  testimony 
for  the  consideration  of  a  jury.  We  do  not  understand  the 
law  to  imply  that  one  purchasing  property  without  taking 
actual  possession,  is,  if  there  be  creditors  of  the  vendor,  pre- 
sumptively engaged  in  a  fraudulent  transaction^  and  his  con- 
duct scrutinized  accordingly,  but  simply  that  one  claiming 
under  such  purchase  takes  nothing  until  he  shows  that  he 
made  such  purchase  in  good  faith,  and  for  sufficient  considera- 
tion. In  other  words,  the  mere  production  of  a  bill  of  sale, 
^hich  would  be  sufficient  as  against  the  vendor,  is  not  suffi- 
cient  as  against  the  creditor,  and  he  must  supplement  that 
bill  of  sale  with  proof  of  good  faith ^  and  payment  of  value. 

The  judgment  will  be  affirmed, 

Valkntink,  J.,  concurring. 

HoaiONy  C*  J.,  not  sitting  in  the  case. 


Robert  E,  Carr  v.  A.  G.  Williams  et  aL 

^krxjTM  OF  Frauds;  Parol  Agreement  for  Scde  of  an  ItUereM  in  Landt.  Where 
the  owner  of  certain  lands  sells  the  same  and  executes  to  the  purchaser 
a  title-bond  therefor,  binding  himself  upon  certain  conditions  to  execute 
to  the  purchaser^  his  heirs  and  osi^igns,  a  general  warranty  deed  therefor; 
tnd  the  purchaser  under  said  title-bond  is  to  have  the  possession  of  the 
land;  and  afterward  the  purchaser  sells  said  land  to  another  person,  and 
delivers  to  such  other  person  all  his  title-papers;  and  afterward  the  first 
purchaser  makes  an  executory  parol  contract  with  the  vendor  to  "anr* 
render  the  title  and  title- papers  to  said  land**  back  to  the  vendor  within 
a  certain  time  tberearter,  and  upon  certaio  conditions,  and  afterward  the 
•econd  purchaser  ratifies  said  executory  parol  contract,  and  then  the  two 
porcbasers  offer  to  perform  such  contract  on  their  part,  but  the  vendor 
refnses  to  perform  on  his  part,  held^  that  snid  executory  parol  contract, 
being  a  contract  for  the  sale  and  transfer  of  an  interest  in  land,  is  void 
onder  the  statute  of  frauds.  [  Wiswell  v.  Ttffi,  5-266;  Moore v.  Wade,  8-380 ; 
FranHm  «,  Ci^,  10-260;  Power%  t>,  D'o««,  ante,  218;  Wolf  v.  Dozer,  22-136; 
Bnrd  v.  FMon,  31-278  ] 
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Err&r  from  Leavenworth  District  Court. 

Thb  opinion  contains  a  full  statement  of  the  pleadings,  and 
facts.  The  district  court,  at  the  February  Term  1875,  gave 
judgment  in  favor  of  Williams  and  Stanton^  defendants,  against 
Garr^  plaintiff,  and  the  plaintiff  brings  the  case  here  on  error. 

J.  P.  Usher^  and  C.  E,  Brethertorij  for  plaintiff. 
StiUings  ^  Fenlon^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  was  an  action  on  three  promissory 
notes,  and  to  foreclose  a  vendor's  lien  on  certain  real  estate, 
for  the  purchase  of  which  real  estate  said  promissory  notes 
were  given.  The  facts  of  the  case,  stated  in  brief,  are  substan- 
tially as  follows:  On  May  12th  1871,  the  plaintiff  Carr  owned 
said  real  estate,  and  sold  the  same  to  the  defendant  Williams 
for  $1,280,  receiving  $320  thereof  in  cash,  and  the  balance  in 
three  promissory  notes  each  for  $820,  and  due  in  one,  two,  and 
three  years,  respectively.  Carr  gave  no  deed  for  the  land,  but 
gave  a  title-bond  therefor,  containing  among  others  the  follow- 
ing conditions  and' stipulations,  to-wit: 

"Now  the  condition  of  this  obligation  is  such,  that  if  the 
said  A.  C.  Williams  shall  pay  the  said  notes,  and  interest  there- 
on, as  therein  specified  and  set  forth,  together  with  all  taxes, 
both  general  and  special,  assessed  against  the  above  described 
lands  and  premises,  then  the  said  Robert  E.  Carr  will,  without 
delay,  execute  to  the  said  A.  C.  Williams,  heirs  and  assigns,  a 
deed  of  general  warranty,  conveying  to  the  said  A.  C.  Williams 
all  his  right,  title  and  interest  in  and  to  the  above  described 
tract  of  land.  And  the  further  condition  of  this  obligation  is 
such,  that  if  default  shall  be  made  in  said  payments,  or  any 
part  thereof,  as  specified,  then  and  in  that  case  the  said  A.  C. 
Williams  will  deliver  up  peaceable  possession  of  said  premises 
unto  the  said  Robt.  E.  Carr,  his  heirs  or  assigns,  and  relinquish 
all  right  or  claim  in  law  or  equity  to  all  and  singular  the  sum 
or  sums  of  money  that  may  have  been  paid  by  the  said  A.  0. 
Williams,  which  sums  he  agrees  to  forfeit  as  liauidated  dam- 
ages for  the  use  and  occupation  of  said  lands  ana  premises. 
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^^And  the  farther  condition  of  this  obligation  is  such,  that  if 
default  be  made  in  the  payments  above  specified,  and  the  said 
Bobt  E.  Carr  shall  elect  to  pursue  his  remedy  in  law  or  eqoity 
for  the  enforcement  of  said  payments,  then  and  in  that  case 
the  said  A.  0.  Williams  hereby  waives  all  benefit  and  advan- 
tage of  the  provisions  of  an  act  entitled  ^  an  act  to  provide  for 
the  redemption  of  real  estate  sold  under  execution,  order  of 
sale,  or  other  final  process/  approved  June  4th  1861. 

"And  the  further  condition  of  this  obligation  is  such,  that 
the  said  A.  C.  Williams  shall  not  cut  down  or  carry  away,  nor 
shall  he  allow  to  be  cut  down  or  carried  away,  any  growing 
timber  on  said  premises,  other  than  what  may  be  necessary  for 
the  improvements  on  said  premises,  and  for  the  individual  use 
of  said  party  for  fuel,  nor  shall  he  do  or  allow  to  be  done  any 
^t  of  waste  upon  said  premises;  otherwise,  this  obligation 
fihall  be  void  and  of  no  eftect" 

Afterward  Williams  sold  said  land  to  the  defendant  Stanton 
for  the  contract-price  of  $1,680,  receiving  in  cash  $720,  and 
^^nton  was  to  pay  said  three  promissory  notes  to  the  plaintiff 
,  ^r.    But  neither  Stanton  nor  Williams  ever  paid  said  prom- 
iBSOry  notes,  nor  said  taxes.     Therefore,  after  said  promissory 
notes  had  all  become  due,  and  after  three  years'  taxes  had  ac- 
crued against  said  land,  and  the  land  had  been  sold  therefor, 
the  plaintiff  Carr  commenced  this  action,  and  asked  for  a 
judgment  against  Williams  for  the  amount  of  said  notes  and 
costs,  and  that  said  land  be  sold  to  satisfy  said  judgment  and 
taxes,  and  that  Williams*  and  Stanton's  interests  in  said  land 
he  barred  and  foreclosed.     The  defendants  answered  setting 
forth -^ 

"That  the  notes  sued  on  in  this  action  were  given  for  pur- 

^Aase-tuoney  on  the  said  land  set  out  in  said  petition,  and 

^^*  in  the  month  of  January  1874,  said  Williams  made  an 

^''^ertient  with  Abrams  &  Harris,  a  firm  doin^  business  as 

^^'^^^ission  agepts  in  the  city  of  Lawrence,  and  who  we/e 

^     **    ^nd  there  the  duly-authorized  agents  of  said  plainti5, 

\\^J^Hich  it  wAs  agreed  between  said  plaintiff  and  said  Wll- 

"       ^>  that  said  Stanton  and  Williams  should  surrender  the 

^nd  title-papers  to  said  land,  and  that  the  notes  and  mort- 

jw^  set  out  in  said  petition  should  be  surrendered  to  said 

y^^^^ms,  and  these  defendants  allege  that  said  surrender  was 

^^  made  within  three  weeks  thereafter;  and  these  defend- 
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ants  allege  that  they  complied  with  said  a^eement,  and 
offered  and  tendered  the  surrender  of  said  title  and  title- 
papers  within  said  three  weeks  to  said  plaintiff,  and  that  said 
plaintiff  neglected  and  refused  to  surrender  or  deliver  up  said 
notes  and  mortgage;  wherefore  these  defendants  ask  that  said 
plaintiff  he  compelled  to  surrender  up  and  cancel  said  notes 
and  mortgage/' 

The  plaintiff  replied  to  this  answer  as  follows: 
"  The  plaintiff  admits  the  making  of  the  agreement  in  said 
answer  alleged,  with  the  explanation  that  the  title  to  be  so 
surrendered  was  expressly  agreed  to  be  a  title  free  from  any 
tax  lien   created    by  the    non-payment  of  the  taxes  stipu- 
lated to  be  paid   by  said  A.  C.    Williams.      And  plaintiff 
denies  that  the  said  defendants  offered  and  tendered  the  sur- 
render of  such  title  and  title-papers  within  three  weeks,  or 
at  any  other  time  after  the  making  of  the  agreement  in  said 
answer  alleged,  but  on  the  contrary,  says,  that  defendants,  or 
one  of  them,  had  incumbered  the  title  to  the  premises  by  al- 
lowing the  same  to  be  sold,  on  or  about  the  10th  of  May  1872, 
for  the  taxes  levied  thereon  for  the  year  1871,  amounting  to 
$55.80,  and  on  or  about  the  18th  December  1872,   for  the 
taxes  of  the  year  1872,  levied  thereon,  amounting  to  $38.69, 
and  on  or  about  the  10th  day  of  November  1878,  for  the 
taxes  levied  thereon  for  the  year  1873,  amounting  to  $37.14, 
and  never  discharged  said  liens  and  incumbrances  so  as  to  be 
able  to  give  title  to  said  premises  at  any  time  previous  to  the 
commencement  of  this  suit." 

On  24th  February  1875,  this  case  came  on  regularly  for 
trial  before  the  court  and  a  jury.  Counsel  appeared  for  each 
party.  It  was  then  admitted  that  the  statement  of  unpaid 
taxes  in  the  replication,  was  correct.  Defendant  then  opened, 
and  called  the  following  witnesses,  who  testified  as  follows: 

"-1.  G.  WiUiams:  I  am  one  of  the  defendants  in  this  action. 
I  have  known  Abrams  &  Harris  for  five  or  six  years.  I  made 
niy  ori^nal  contract  for  purchase  of  the  land  with  Abrams. 
Some  time  afterward  I  sold  Stanton,  my  co-defendant,  the 
land,  and  informed  Harris  of  the  sale  having  been  made.  In 
January  1874,  I  met  Abrams  in  Lawrence.  He  spoke  to  me 
about  the  non-payment  of  the  first  and  second  notes.  I  told 
him  I  did  not  think  Stanton  could  pay  the  notes,  and  that  I 
would  like  to  set  up  and  surrender  the  bond.  He  said  if  it 
was  done  within  three  weeks  from  that  time  he  would  sur- 
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render  the  notes.  I  soon,  after  met  Stanton  and  paid  him 
1250  «to  get  the  bond.  This  was  about  a  week  after  the  con- 
versation with  Abraras." 

On  cross-examination^  witness  said:  "Stanton  paid  me  fifty 
cents  on*  the  acre  more  than  I  paid  Mr.  Carr  for  the  land,  that 
is,  in  all,  ^400.  The  land  has  never  been  fenced  or  cultivated. 
In  January  1874, 1  met  Abrams  in  Lawrence.  He  said  to  me 
that  Stanton  was  not  meeting  those  notes.  Two  were  then 
dislionored,  otie  note  not  then  due.  I  said,  Stanton  could  not 
pay,  as  his  circumstances  had  altered  since  he  boujs^ht  the  land 
from  me.  He  had  lost  his  place.  I  then  asked  him  if  he 
would  return  the  notes  if  I  would  give  up  the  land  and  sur- 
render the  bond.  He  said  he  would,  if  I  would  return  the 
bond  within  three  weeks.  I  knew  nothing  about  taxes  at  that 
time;  I  did  not  know  whether  they  were  paid  or  not. 
Abrams  rode  with  me  on  the  cars  to  Tonganoxie,  and  asked 
me  if  the  taxes  had  been  paid.  At  that  time  I  did  not  know, 
and  80  told  him.  I  told  Stanton  when  I  next  saw  him  what 
had  taken  place;  agreed  to  divide  the  loss  of  what  he  had 
paid  me.  The  extra  J50  was  for  the  use  of  the  money;  that 
is,  the  difference  between  $250  which  I  paid  him,  and  half  of 
the  $400  which  he  originally  paid  me.  I  have  no  further  per- 
gonal knowledge  of  the  matter.  I  never  knew  the  nego- 
tiation had  failed  until  after  the  suit  had  been  commenced. 
I  went  to  the  Indian  nation  soon  after  my  conversation  with 
Abrams,  and  was  absent  for  a  considerable  time.'' 

^^ James  Stanton:  About  January  24th  1874, 1  held  the  title- 
bond  to  the  land  in  question.  Williams  then  proposed  we 
would  surrender  the  bond  and  ffet  the  notes  for  the  purchase- 
money.  I  soon  after  went  to  A  Drams  &  Harris'  office  in  Law- 
rence; I  saw  Harris,  and  told  him  my  business.  He  said  he 
had  not  the  notes  there,  but  would  send  for  them,  and  I  might 
leave  the  bond.  I  said  I  would  keep  the  bond,  and  surrender 
it  when  I  heard  from  him  that  the  notes  were  come.  The  sub- 
ject of  taxes  was  first  mentioned  to  me  by  Mr.  Harris  after 
service  of  the  summons  in  this  case." 

On  cross-examination^  witness  said:  "This  occurred  some- 
where from  January  20th  to  January  24th.  "Williams  saw  me 
and  asked  me,  could  I  pay  for  the  land?  I  said  *I  could  not' 
He  then  asked  me,  would  I  surrender  the  bond?  I  said,  *  Yes, 
I  would.'  He  then  asked  me  how  much  I  wanted  to  do  so? 
No  precise  amount  was  then  agreed  upon.  We  agreed  to 
divine  the  loss,  which  was  about  $200  or  $800;   the  exact 
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amount  I  don't  know.  I  went  to  Lawrence  to  see  Abrams  & 
Harris.  I  saw  Mr.  Harris,  and  told  him  my  business.  I  suid 
I  had  brought  the  title-bond  to  surrender  in  order  to  get  Wil- 
liams' notes.  Harris  said  the  notes  were  in  St.  Louis;  said  I 
could  leave  the  bond  with  him  and  come  and  get  the  notes 
when  they  came.  I  thought  I  had  better  keep  the  bond.  He 
said  he  would  write  me  a  note  as  soon  as  he  got  the  notes.  He 
asked  me  to  hold  on  to  the  land,  and  he  would  extend  the  time 
for  payment  of  the  purchase-money.  I  told  him  I  was  unable 
to  complete  the  purchase,  any  way.  Nothing  was  said  about 
taxes.  I  knew  I  had  to  pay  the  taxes  according  to  the  terms 
of  the  bond.  I  said  nothing  to  Harris  about  any  taxes  being 
then  due;  the  subject  was  not  mentioned.  This  interview  was 
in  January.  Service  of  summons  in  this  case  was  made  on 
me  in  the  summer;  I  suppose  it  was  in  June.  I  heard  noth- 
ing whatever  of  the  matter  during  the  intervening  six  months. 
I  think  he  figured  up  what  interest,  taxes  and  back  payments 
would  be,  if  I  kept  the  bond.  I  wanted  to  find  what  it  would 
cost  to  do  so.  I  don't  know  whether  he  had  the  amount  of 
the  notes  or  not;  I  am  not  positive  whether  he  had  the  amount 
of  the  taxes  or  not.*' 

On  re-examination,  he  said:  "A  note  of  mine  which  was  held 
by  Williams  was  satisfied  in  part  by  the  $250  he  agreed  to  give 
me  back;  I  don't  know  whether  I  have  destroyed  that  note 
or  not." 

The  above  was  all  the  evidence  adduced  on  behalf  of  the  de- 
fendants, and  they  then  rested  their  case.  PlaintiflF  then  de- 
murred to  the  evidence  adduced  by  the  defendant,  on  the 
grounds  that  it  did  not  show  any  facts  constituting  a  defense 
to  the  action,  and  moved  for  judgment  The  court  overruled 
the  demurrer  and  motion,  and  plaintiff  excepted. 

The  plaintiff  then  introduced  the  testimony  of  the  witnesses 
Harris  and  Abrams,  which  testimony  shows  that  no  written 
contract  such  as  stated  in  the  defendants'  answer  was  ever 
made,  and  further  shows  that  if  any  contract  similar  to  that 
was  ever  made  it  was  a  parol  contract,  and  such  a  contract  as 
is  set  forth  in  the  plaintiff's  replication.  This  is  all  the  evi- 
dence that  was  introduced  on  the  trial.  The  court  then  in- 
structed the  jury  that  it  was  not  necessary  that  the  contract  set 
up  in  the  defendants'  answer  should  be  in  writing,  to  which 
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instruction  the  plaintiff  excepted.  The  jury  then  found  a  ver- 
dict in  favor  of  the  defendants,  and  against  the  plaintiff. 

We  think  it  will  be  seen  from  the  foregoing  statement  of 
the  facts,  that  the  only  questions  involved  in  this  case  are, 
whether  a  valid  contract  was  made  between  the  plaintiff  and 
the  defendants,  and  whether  the  defendants  performed  or 
offered  to  perform  the  contract  on  their  part.  Now  we  must 
assume  that  the  contract  admitted  in  the  plaintiff's  reply  was 
a  valid  contract.  That  is,  we  must  assume  that  the  contract, 
''that  said  Stanton  and  Williams  should  surrender  the  title  and 
title-papers  to  said  land,  [to  Carr,]  and  that  the  notes  and 
mortgage  set  out  in  said  petition  should  be  surrendered  to 
said  Williams,"  (see  defendants'  answer,)  and  "that  the  title  to 
be  so  surrendered  was  expressly  agreed  to  be  a  title  free  from 
any  tax-lien  created  by  the  nonpayment  of  the  taxes  stipulated 
to  be  paid  by  said  A.  C.  Williams,"  (see  plaintiff's  reply,) 
was  a  valid  contract.  But  the  defendants  never  performed  or 
offered  to  perform  this  contract.  They  never  offered  to  sur- 
render the  title  freed  from  taxes,  or  tax-liens.  They  never 
even  offered  to  surrender  back  as  good  a  title  as  they  received 
from  Carr.  They  received  their  title  from  Carr,  free  and  clear 
from  all  taxes  and  tax-liens.  But  if  they  ever  offered  to  sur- 
render any  title  back  to  Carr,  which  may  be  questioned,  it  was 
a  title  encumbered  with  taxes  and  tax-liens.  It  was  admitted 
on  the  trial,  and  also  proved,  that  they  never  paid  any  of  the 
taxes  on  said  land,  and  that  the  land  was  sold  for  such  taxes, 
and  there  was  no  evidence  introduced  tending  to  show  the 
contrary.  The  defendants  therefore  cannot  defeat  the  plain- 
tiff's action  under  the  contract  admitted  by  the  plaintiff  in  his 
reply. 

If  the  defendants  can  defeat  the  plaintiff's  action  at  all,  it 
must  be  under  the  contract  set  up  in  the  defendants'  answer. 
And  even  under  that  contract,  if  it  may  be  construed  to  be 
the  same  as  is  admitted  in  the  plaintiff''s  reply,  they  cannot 
defeat  the  plaintiff's  action.  But  probably  it  may  be  con- 
strued differently,  as  follows:  They  allege  in  their  answer 
that  they  were  to  ^^  surrender  the  title  and  title-papers  to  said 
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lan<L''  Now  it  may  be  tbat  they  did  not  intend  to  surrender 
such  a  title  as  they  received  from  Carr—- a  full  equitable  title, 
unincumbered  by  taxes  and  tax-liens,  as  alleged  by  the  plain- 
tift^'s  replication — but  just  such  a  title  as  they  then  had. 
Assuming  that  this  is  what  they  meant,  we  shall  now  proceed 
to  consider  whether  they  made  out  a  defense  upon  this  as- 
sumption. At  the  time  that  this  supposed  contract  was  made 
the  legal  title  to  the  property  was  in  Carr,  and  the  equitable 
title  thereto  was  in  Stanton.  Stanton  then  had  the  title- 
papers  given  to  Williams.  The  equitable  title  had  passed 
from  Carr  to  Williams,  and  from  Williams  to  Stanton.  By 
this  contract  the  equitable  title  (or  so  much  of  it  as  was  left, 
considering  its  subserviency  to  said  taxes  and  tax-liens,)  was 
in  some  manner  to  pass  back  to  Carr,  whether  directly  from 
Stanton  to  Carr,  or  indirectly,  from  Stanton  to  Williams  and 
from  Williams  to  Carr,  the  defendants  have  not  informed  ua. 
But  in  whatever  manner  the  title  was  to  pass,  the  contract 
therefor  was  wholly  executory.  The  contract  was  made  by 
Carr  though  his  agents,  Abrams  &  Harris,  on  the  one  side, 
and  by  Williams  on  the  other  side,  and  was  afterward  ratified 
by  Stanton;  but  no  part  of  the  contract  was  ever  reduced  to 
writing,  and  no  part  of  the  same  was  ever  executed.  No 
title,  or  title-paper,  or  possession,  was  ever  surrendered  by  the 
defendants,  nor  did  the  plaintiff  surrender  his  notes,  or  ven- 
dor's lien.  All  parties  continued  to  retain  just  what  each  had, 
respectively,  before  the  contract  was  made.  We  shall  assume 
for  the  purposes  of  this  case,  that  the  defendants  offered  to 
perfbrm  on  their  part,  though  this  under  the  evidence  may  be 
questioned.  The  only  question  then  left  is,  whether  said  parol 
executory  contract  is  valid  or  not.  We  must  answer  this  ques- 
tion in  the  negative.  The  contract  is  void  under  the  statute 
of  frauds.  (Gen.  Stat.  505,  §§  5,  6.)  To  have  made  it  valid,  it 
should  either  have  been  reduced  to  writing,  or  should  have  been 
executed.  In  reply  to  a  suggestion  made  by  the  defendants, 
we  would  say,  that  the  title-bond  does  not  provide  that  in  case 
of  a  default  the  interest  of  Williams  and  his  heirs  and  assigns 
shall  cease.    Nor  does  it  give  to  Williams  or  to  his  heirs  or  as- 
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signs  any  power  to  terminate  said  contract.    And  we  hardly 
think  it  even  gives  to  C^rr  any  such  power.    Bat  even  if  it 
does  give  to  Carr  any  such  power,  he  has  never  in  fact  exer- 
cised it     The  defendants  do  not  rely  upon  any  actual  termina- 
tion of  their  original  contract.     But  they  rely  merely  upon  a 
subsequent  executory  contract,  providing  by  its  terms  that  the 
parties  should  thereafter  within  three  weeks,  and  upon  certain 
conditions,  terminate  such  original  contract     Now  where  is 
the  consideration  for  this  executory  contract?    If  Carr  had 
the  absolute  right  at  his  own  option  to  terminate  said  original 
contract,  then  where  was  the  new  consideration  going  to  Oarr 
to  sustain  an  executory  contract  compelling  him  to  terminate 
said  original  contract?    If  however  Carr  had  no  such  right  to 
tftsrminate  said  original  contract  at  his  own  optiofl,  and  if  diere- 
fo^re  the  defendants'  promise  to  surrender  their  equitable  title, 
aDd  the  title  papers  to  said  land,  is  a  sufficient  consideration 
for  the  plaintiff's  promise  to  surrender  the  notes,  and  to 
terminate  said  original  contract,  then  this  new  contract  is  an 
executory  parol  contract  for  the  sale  and  transfer  of  an  inter- 
est in  land,  and  is  therefore  void  under  the  statute  of  frauds. 

Before  closing  this  opinion  we  might  say  that  the  title-bond 
itself  gives  to  Carr  the  right  to  "elect  to  pursue  his  remedy 
in  law  or  equity  for  the  enforcement  of  said  payment"  of  said 
promissory  notes.  And  he  is  now  pursuing  just  such  a 
remedy. 

The  judgment  of  the  court  below  will  be  reversed,!  und 
cause  remanded  to  the  court  below  for  a  new  trial. 
Bbbweb,  J.,  concurring. 
HoBiOKy  C.  J.,  not  sitting  in  the  case. 
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Pktbr  Clippingbr  v.  John  Ingram  &  Co. 

Costs  ;  Judomsnt;  Preemption  ob  to  Taxing  Costs,  Where  the  costs,  in  a  case 
brought  to  the  supreme  court,  have  not  yet  been  taxed,  and  the  judg- 
ment with  reference  to  the  amount  thereof  is  left  blank,  but  the  judg- 
ment will  authorize  a  correct  taxation  of  the  costs,  it  will  be  presumed 
that  the  costs  will  be  taxed  correctly ;  and  the  judgment  will  not  be 
reversed  because  of  any  supposed  danger  of  the  costs  being  taxed  incor- 
rectly. ISwartedl  v.  Rogers^  3-380;  LirOon  v,  Housh,  4-636;  Costdlo  v.  WU- 
helm,  13-232.] 


Mrar  from  Nemaha  District  Court. 
Action  by  Ingram  ^  Go.,  millerB,  on  an  account  Amount 
claimed,  $94.68.  Clippenger  filed  a  bill  of  particulars,  claiming 
a  set-off  amounting  to  $228.50.  The  proceedings  are  fully 
stated  in  the  opinion.  The  plaintiflb  had  judgment  at  the 
April  Term  1875,  and  defendant  brings  the  case  here. 

Joseph  Sharpe^  for  plaintiff  in  error. 
O.  W.  Edgar,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  action  was  originally  commenced  in  a 
justice's  court  After  trial  and  judgment  before  the  justice, 
the  case  was  appealed  to  the  district  court,  where  it  was  again 
tried,  by  the  court  and  a  jury,  upon  a  petition,  answer,  and 
reply.  The  verdict  of  the  jury  was  in  favor  of  the  plaintifis 
below  (defendants  in  error,)  and  against  the  plaintiff  in  error, 
Clippenger,  who  was  defendant  below.  The  jury  assessed  the 
damages  at  $93.68.  The  district  court  rendered  judgment, 
"that  the  plaintiffi  have  and  recover  of  and  from  the  said  de- 
fendant Peter  Clippenger  the  sum  of  $93.68,  as  aforesaid  found 
due,  and  the  further  sum  of  $ as  costs  in  this  behalf  ex- 
pended; and  ordered  that  execution  issue  tberefor."  The  de- 
fendant Clippenger  then  made  a  motion  to  set  aside  the  verdict 
of  the  jury,  and  for  a  new  trial,  on  the  ground  that  "the  said 
verdict  is  against  the  evidence  in  the  case,"  which  motion  was 
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overniled.  The  defendant  then  brought  the  case  to  thie  court, 
and  makes  the  following  assignments  of  error: 

"Ist,  The  district  court  erred  in  overruling  the  motion  to  set 
aside  the  verdict  of  the  jury,  and  grant  a  new  trial 

**2d,  The  district  court  erred  in  rendering  judgment  in  favor 
of  said  plaintiffi,  when  the  evidence  in  the  cause  produced  by 
the  plaintiffi  shows  that  the  judgment  should  have  been  for 
defendant 

"8d,  The  district  court  erred  in  rendering  judgment  for 
plaintiff  against  the  weight  of  the  evidence  in  the  case. 

^'4th,  The  district  court  erred  in  rendering  judgment  against 
Peter  Clippenger  for  costs  as  well  in  the  district  court  as  in  the 
court  of  the  justice  of  the  peace  before  whom  the  trial  was  had ; 
^at  the  costs  taxed  by  said  justice  of  the  peace  were  erroneous, 
illegal,  and  extortionate." 

^e  think  the  verdict  of  the  jury  is  sustained  by  sufficient 
^^dence.  But  certainly  we  cannot  say  that  it  is  not  sustained 
oy  sufficient  evidence,  for  the  record  does  not  show  that  all  the 
®^dence  has  been  brought  to  this  court 

It  will  be  seen  that  the  costs  of  this  case  have  not  yet  been 
2^^9  and  the  judgment  with  reference  to  the  amount  thereof 
t  ^^   blank.     It  would  seem  that  the  plaintiff  in  error  has 


^^       tlutt  the  costs  may  be  taxed  erroneously.     We  presume 

}^']j  ^^^T'  that  they  will  be  taxed   correctly.     The  judgment 

ho^  ^^''^ainly  authorize  a  correct  taxation  of  the  costs.     If 

^lo^^^  the  clerk  should  tax  them  erroneously  the  court 

f'^^r^'^^ould  undoubtedly  correct  the  taxation  on  motion. 

1^^^^   -9.  Haush,  4  Kas.  536,  541.) 

^^^rceive  no  error  in  this  case;  and  therefore  the  judg- 


>v  ^   the  court  below  must  be  affirmed. 


^^^^^EB,  J.,  concurring. 

^^*^^^0N,  0.  J.,  not  sitting  in  the  case. 


I,  .J 
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Pbtbb  Olippbngbr  v.  John  Ingbail 

Offib  that  Plaintiff  Takr  Judgment,  In  Actim  far  Recovery  0/  Monep 
Only;  OosU  on  RrfuioL  A  defendant  in  a  civil  action  for  assault  and  bat- 
tery may,  at  any  time  before  trial/ although  be' may  have  already  an-^ 
swered  by  filing  a  general  denial,  serve  apon  the  plaintiff,  in  accordance 
with  section  523  of  the  dyil  code,  an  offer  in  writing  to  allow  Judgment 
to  be  taken  against  him  for  a  sum  specified  in  sach  offer,  and  then,  if 
the  plaintiff  fail  to  accept  such  offer,  and  afterward  fidls  to  recover  judg- 
ment against  the  defendant  for  more  than  the  amount  so  offered,  the 
defendant  may,  in  the  same  action,  recover  judgment  against  the  plain- 
tiff for  costs  accruing  after  such  offer. 

Error  from  Nemaha  District  OofwrU 

All  necessary  facts  are  stated  in  the  opinion.  The  judg- 
ment appealed  from  was  given  by  the  district  court  at  the 
April  Term  1875. 

Joseph  Sharpe,  for  plaintiff. 
G.  W.  JEdgary  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

YALBimKBy  J. :  This  was  a  civil  action  for  assault  and  bat- 
tery, brought  by  Peter  Clippenger  against  John  Ingram.  The 
action  T^as  commenced  January  25th  1875.  The  defendant 
answered  by  filing  a  general  denial,  February  16th.  On  April 
6th,  the  defendant  served  a  notice  in  v^riting  upon  the  plaintiff 
that  he  (the  defendant)  would  allow  judgment  to  be  taken 
against  him  in  such  action  for  the  sum  of  ten  dollars.  This 
notice  was  drawn  up  and  served  in  accordance  with  the  pro- 
visions of  section  528  of  the  civil  code.  (Gen.  Stat.  782.)  The 
plaintiff  refused  to  accept  the  offer  of  the  defendant,  and  so 
the  action  proceeded  to  trial  and  judgment.  The  trial  was 
had  before  a  jury,  and  the  jury  found  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant,  and  assessed  the  damages 
at  two  dollars.  The  defendant  then  moved  the  court  "that 
the  plaintiff  be  taxed  with  all  the  costs  in  this  case  made  in 
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the  case  since  the  offer  and  tender  of  a  judgment  by  the  de- 
fendant to  plaintiff,"  and  the  court  upon  the:  hearing  of  the 
motion  sustained  the  same,  and  rendered  judgment  aocord- 
ingly.  The  judgment  was  rendered  in  favor  of  the  plaintiff 
i^nd  i^inat  the  defendant  for  two  dollars,  and  cost&made  up 
to  April  6th  1876,  and  in  favor  of  the  defendant  and  against 
^^  plaintiff  for  costs  made  subsequent  to  said  April  6tb.  The 
plaintiff  complains  of  this  judgment,  andasks  of  this  court  to 
have  said  judgment  reversed  so  far  as  it  taxes  the  costs  which 
^crued  subsequently  to  the  making  of  the  offer  on  April  6tb 
^875.  The  plaintiff  claims  that  said  section  628  has  no  appli- 
<^tion  to  this  case,  nor  to  this  class  of  cases.  He  claims  that 
'*  applies  only  to  such  cases  as  are  founded  upon  contract,  and 

^ere  the  amount  <5laimed  is  ascertainable  by  mere  calculation, 
^    ^  is  liquidated  and  certain:    We  know  of  no  good  reason 

^^Ver  why  the  operation  of  said  statute  should  be  thus  lim- 
its operation  is  not  thus  limited  by 'its  own  express 
\feTms.  And  we  think  there  are  many  good  reason^'Why  its 
operation  should  not  be  thus  limited.  The  statute,  so  far  as  it 
IB  necessary  to  quote  it,  reads  as  follows: 

"The  defendant  in  an  action  for  the  recovery  of  money  only, 

J^^y,  at  any  time  before  the  trial,  serve  upon  the  plaintiff  or 

his  attorney  an  offer  in  writing  to  allow  .judgment  to  be  taken 

*S:ainat  him  for  the  sum  specified  therein.  *  *  *  If  the  notice 

o/acceptance  [by  the  plaintiff]  be  nqt  given  [to  the  defend- 

^^y  in  the  period  limited,  the  offer  shall' be  deemed  with- 

orawn^  and  shall  not  be  given  in  eVideiice,  6r  'inentidriefd'  on 

me  trial.     K  the  plaintiff  fails  to  obtain  judgment  for  more 

fAan  Was  offered  by  the  defendant,  he  shall  pay  the  defendant's 

eo8ts  from  the  time  of  the  offer."  ,  . 

.  7®  i^ot  this  "an  action  for  the  recovery  of. mohey  pnly?"    If 

.  ^®  ^Xot,  then  what  else  does  the  plaintiff  ask  to  recover?    It 

^^'^•^inly  not  an  action  for  the  recovery  of  any  specific  real 

-f^^  ^Tsonal  property,  or  to  enforce  a  lien,  or  to  compel  specific 

f    ^rmance,  to  set  aside  any  instrument,  or  proceeding;  nor 

^ ^junction,  mandamus,  or  quo  warranto;  nor  for  divorce, 

lor  any  other  specific  relief  aside  firom  the  recovery  of 

^^y.     And  the  last  sentence  in  the  statute  above  quoted 
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certainly  contemplates  an  uncertainty  in  the  amount  of  the 
judgment  that  may  be  recovered.    And  as  that  sentence  pro- 
vides that  "if  the  plaintiff  fails  to  obtain  judgment  for  more 
than  was  offered'^by  the  defendant,  he  shall  pay  the  defendant's 
costs  from  the  time  of  the  offer,"  we  think  a  judgment  may 
be  rendered  in  the  same  action  in  favor  of  the  defendant  and 
against  the  plaintiff  for  such  costs.    There  is  no  decision  in 
any  state,  so  far  as  we  are  informed,  holding  that  said  §523, 
or  any  corresponding  section,  is  not  applicable  to  this  class  of 
cases,  or  that  the  judgment  we  have  indicated  is  not  a  proper 
judgment  in  a  case  like  the  one  at  bar.    In  Ohio  under  §498 
of  their  code,  (same  as  §  528  of  ours,)  which  provides  that  in 
"an  action  for  the  recovery  of  money**  the  defendant  may  "m 
court**  offer  to  confess  judgment,  etc.,  and  then  if  the  plaintiff 
refuse  to  accept  the  offer  and  "on  the  trial,  do  not  recover 
more  than  was  so  offered  to  be  confessed,  such  plaintiff  shall 
pay  all  the  costs  of  the  defendant  incurred  after  the  offer,"  it 
was  held,  in  an  action  "for  a  trespass  upon  the  plaintiff's  land, 
and  injury  to  his  cattle,"  that  the  defendant  might  make  the 
offer,  and  if  the  plaintiff  refused,  and  then  recovered  less  than 
was  offered,  judgment  might  be  rendered  in  favor  of  the  de- 
fendant and  against  the  plaintiff  for  the  defendant's  costs  ac- 
cruing after  such  offer.  {Carlvmght  v.  Staggers^  16  Ohio  St  611). 

In  the  present  case  we  think  the  plaintiff  was  entitled  to 
recover  costs  only  up  to  April  6th  1875,  and  the  defendant 
was  entitled  to  recover  costs  accruing  thereafter.  We  think 
the  court  below  committed  no  error  in  this  case.  Therefore 
the  judgment  of  the  court  below  will  be  affirmed. 

Bkewbr,  J.,  concurring. 

HoRTON,  0.  J.y  not  sitting  in  the  case. 
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Briogs  &  Watson  v.  J,  Q.  Egoah. 

Skpabatb  FntDiNos  of  Fact  ahd  of  Law  ;  When  Error  Not  to  Make,  Where 
an  action  is  tried  by  the  coort  without  a  jury,  and  one  of  the  parties  re- 
quests the  court,  in  accordance  with  section  290  of  the  civil  code,  to  state 
in  writing,  its  conclusions  of  fact  found,  separately  from  its  conclusions 
of  law,  and  the  court  refuses  so  to  do,  and  makes  only  one  general  find- 
ing of  fact  and  of  law,  which  finding  is  against  the  party  making  such 
request,  and  in  favor  of  the  other  party,  and  judgment  is  rendered  ac- 
cording to  such  finding,  the  courtcommits  substantial  error. 


Error  from  Atchison  District  Court. 

Eggak,  as  plaintiff,  had  judgment  at  the  March  Term  1875^ 
against  Briggs  and  another.  The  errors  complained  of  are 
fiillj  stated  in  the  opinion.    Defendants  bring  the  case  here. 

Aaron  8.  Everest^  for  plaintifis  in  error. 
T  MeicalfCj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalentikb,  J. :  This  was  an  action  on  a  written  guaranty 
for  the  payment  of  a  certain  promissory  note.  The  action  was 
commenced  and  first  tried  in  a  justice's  court  It  was  then 
taken  on  appeal  to  the  district  court,  where  it  was  again  tried. 
This  second  trial  was  before  the  court  alone,  a  jury  having 
been  waived.  After  all  the  evidence  was  introduced  on  the 
trial,  but  before  any  finding  was  made  by  the  court,  the  de- 
fendants below  (plaintiffs  in  error)  requested  the  court  to 
state  in  writing  its  conclusions  of  fact  found,  separately  from 
its  conclusions  of  law.  This  the  court  refused,  and  then  found 
generally  in  fiivor  of  the  plaintiff  below,  and  ordered  that 
judgment  be  rendered  accordingly  for  the  sum  of  $166.66,  to 
all  of  which  the  defendants  duly  excepted.  The  defendants 
then  made  said  request  again,  this  time  making  it  in  a  more 
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formal  and  elaborate  manner  than  before,  and  the  court  a^in 
refused,  and  the  defendants  again  excepted.     The  defendants 
then  in  a  very  formal  manner  presented  to  the  court  seventeen 
written  conclusions  of  fact,  and  one  written  conclusion  of  law, 
and  requested  the  court  to  adopt  then,  or  to  adopt  any  part  or 
portion  thereof  which  the  court  might  think  proper;  but  the 
court  wholly  refused,  and  refused  to  even  entertain  the  de- 
fendants' request,  and  the  defendants  again  excepted.     The 
court  then  rendered  judgment  in  favor  of  the  plaintiff  and 
against  the  defendants  for  $166.56,  and  costs,  and  the  defend- 
ants again  excepted.     The  defendants,  within  proper  time, 
made  a  motion  for  a  new  trial,  upon  various  grounds,  one  at 
least  of  which  grounds  would  include  the  said  supposed  errors 
of  the  court  in  refusing  to  find  separately  and  specially,  which 
motion  the  court  overruled,  and  the  defendants  again  excepted. 
Defendants  jiow,  as  plaintiffs  in  error,  present  said  supposed 
errors  of  the  court  below  to  this  court,  and  ask  that  the  judg- 
ment of  the  court  below  shall  be  reversed  because  of  such 
errors.     The  court  below  certainly  erred  in  refusing  to  make 
'said  separate  conclusions  of  fact,  and  conclusions  of  law,  and 
for  such  error  we  think  the  judgment  rendered  in  the  pase 
must  be  reversed.     Section  290  of  the  civil  code  provides  as 
follows : 

"Upon  the  trial  of  questions  of  fact  by  the  court,  it  shall 
not  be  necessary  for  the  court  to  state  its  finding,  except  gen- 
erally, for  the  plaintiff  or  defendant,  unless  one  of  the  parties 
request  it  with  the  view  of  excepting  to  the  decision  of  the 
court  upon  the  questions  of  law  involved  in  the  trial;  in  which 
case  the  court  shall  state,  in  writing,  the  conclusions  of  fact 
found,  separately  from  the  conclusions  of  law.'*  (Qen.  Stat 
684.) 

That  the  right  of  a  party  to  have  the  court  make  separate 
conclusions  of  fact  and  of  law  is  a  substantial  right,  we  would 
refer  to  the  following  cases:  MaJ€T  v.  Major ^  2  Kas.  88Y;  Lacy 
V.  Dunn,  6  Kas.  667;  Shelion  v.  Dunn,  6  Kas.  182,  188;  Ulrich 
V.  Ulrich,  8  Kas.  402,  409;  St  L.  ^  G.  Ely.  Co,  v.  Piper,  18 
Kas.  505;  Qestv.  Kenner's  Adm'r,  7  Ohio  St.  76;  G  ^  T.  Bid. 
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Cb.  V.  Jobnaonj  10  Ohio  St  591.    And  that  a  judgment  should 
he  reversed  for  a  refusal  to  grant  such  right,  see,  BtiSseU  v. 
^rmador,  2  Cal.  806;  Hoa^land  v.  Clary y  2  Cal.  474;  Brcwn  v. 
-Browriy  8  Cal.  Ill ;  Lee  v.  Marshy  19  Mich.  11;  Stancell  v.  Orni- 
^y  21  Mich.   242;  JEvana  v.  KappeSy  10  Iowa,  586;  Ogdm  v. 
GrUdderiy  9  Wis.  47.     This  court  has  held,  under  the  Ifcws  of 
1870,  (page  178,  §  7,)  that  it  was  substantial  error  for  the  court 
to  refiise  to  direct  the  jury  to  find  a  special  verdict  when  re- 
quested to  do  so  by  either  party,  (i.  L.  ^  Q.  Bid.  Co.  v.  Bice, 
10  Kaa.  426,  436;  Bu^h  v.  Feakey  14  Kas,  290;  National  Bank  v. 
Pecky  8  Kas.  665.)    And  this  court  has  also  held,  under  the 
Jbwb  of  1874,  (pages  140, 141,  §  1,)  that  it  was  substantial  error 
for  the  court  to  refuse  to  direct  the  jury  to  find  upon  particular 
SQestions  of  fact  in  addition  to  their  general  verdict,  when  re- 
Attested  so  to  do  by  either  party.  {Bmt  v.  PhUbricky  16  Kas. 
*90.)     And  we  think  the  court  committed  substantial  error  in 
*4ia    ease  by  refusing  to  make  special  findings  of  fact  and  of 
^^^    as  requested  by  the  defendants  below.     Of  course,  the 
^^xvrt  ifl  not  bound  to  make  special  findings  concerning  imma- 
^^al  facts;  nor  is  the  court  bound  to  find  the  material  fects 
?  .^^J^  greater  detail  than  is  really  necessary  for  the  correct  de- 
^^ian,  l)y  a  higher  court,  of  the  questions  of  law  involved  in 
/^  ^  ^^^*^e,  (MeCandlissv.  Kelseyy  16  Kas.  567;  and  cases  apply- 
])^   *<^    verdicts — National  Bank  v.  PecA,  8  Kas.  661;  City  oj 
lSQ^^^=^tte  V.  WhUCy  18  Kas.  190, 196;  Bmt  v.  PhUbricky  16  Kas. 
ep^  <  And  of  course,  where  the  court  attempts  to  make 

4jj  ^^\  findings,  as  requested  by  a  party,  and  inadvertently 
coj^  ^^'^i*  make  a  special  finding  upon  some  particular  matter  in 
(io^,^^^'^ver8y,  or  makes  such  finding  in  too  general  terms,  the 
att^^^  does  not  thereby  commit  substantial  error,  unless  its 
dei^^^i^i^  is  fii*Bt  called  to  the  omission  to  find,  or  to  the 
Satw  ^^'•ive  finding,  and  it  then  fails  or  refuses  to  correct  the 
^j^J|^-*  (See  cases  with  respect  to  verdicts,  which  are  analagous; 
B  ;fc^  ^^rd  Powder  Co.  v.  ViergutZy  6  Kas.  471;  Arthur  t?.  WaUacCy 


Po^^^'  267;  Copeland  v.  Major Sy  9  Kas.  104;  K.  P.  Bly.  Co.  v. 
^'^^^er,  14  Kas.  61,  52;  Cdrlin  v,  DonegaUy  16  Kas.  496.) 
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The  jodgmeDt  of  the  court  below  in  this  case  is  reversed, 
and  cause  remanded  for  a  new  trial. 
Bbbwbb,  J.,  concurring. 
HoBTON,  0.  J.,  not  sitting  in  the  case. 


David  Stanley  et  al,  v.  The  Fabmebs'  Bank. 

I.  Corporation;  Plsadino;  Denials  in  JugUcet^  Courts,  In  a  justice's  court 
the  existence  of  a  corporation  may  be  put  in  issue  by  the  defendant 
without  a  denial  under  oath,  and  even  without  a  written  denial  of  any 
kind. 

-*.  Proceedings  and  Rights,  <m  Appeal,    On  appeal  from  a  justice  of 

the  peace  to  the  district  court,  each  party  may,  without  filing  new  plead- 
ings, prove  any  cause  of  action  or  defense  which  he  might  have  proved 
before  the  justice,  and  each  may  introduce  any  evidence  which  he  might 
have  introduced  before  the  justice.  [See  cases  cited,  ante,  240;  also,  Zieg- 
ler  V,  Osbome,  23-467;  Eggan  v,  Briggs,  23-714;  Wagstqff  v.  Challiss,  31-215; 
Douglas  v.  Easier,  32-497;  Wagstaff  v.  ChaUiss,  29-506.] 

3.  The  district  court  may  allow  new  pleadings  to  be  filed,  in  cases 

appealed  from  a  justice's  court,  only  ''in  furtherance  of  justice."  [22o6- 
binsv.Sackea,  28^0^] 

4.  Indorsbr;  DEMANn,  and  NoncR,  When  to  be  Made,  and  Given,  Where  a 
promissory  note  became  due  April  4th,  and  the  last  day  of  grace  was 
April  7th,  and  two  demands  for  payment  were  made — one  on  April  7th, 
by  a  general  agent  of  the  holder  of  the  note,  and  the  other  on  April  8th, 
by  a  notary  public,  and  no  notice  of  the  first  demand  was  ever  given  to 
the  indorser,  but  only  a  notice  of  the  second  demand  was  given  to  him, 
which  second  demand  was  one  day  too  late,  held,  that  the  indorser  was 
discharged.  ISwartz  v,  Bedfield,  13-550 ;  Couch  v,  Sherrill,  post,  622 ;  Braley 
V.  Buchanan,  21-274 ;  SheO/y  v,  Judd,  24-161 ;  Selover  v.  Snively,  24-672 ;  Brad- 
ford V,  PatUy,  18-216.] 

5.  Attornby-Feb,  When  Recoverable.  The  court  below  committed  no  error 
in  rendering  judgment  for  an  attorney-fee,  which  attorney-fee  was  stipu- 
lated for  in  the  note.    [  See  G.  L.  1881.  ch.  63,  sec.  8a.] 

Mrror  from  Jackson  District  Court 
The  Bank  had  judgment  against  Stanly  and  Bose^  de- 
fendants, at  the  October  Term  1874.     The  defendants  bring 
the  case  here.     The  facts  and  proceedings  are  stated  in  the 
opinion. 

Ghas.  Hayderij  for  plaintifi  in  error. 

H,  J".  Bansonif  and  C.  Broderick,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Valsntinb,  J.:  The  following  statement  of  £Eict8  is  from  the 
brief  of  plaintiff  in  error : 

'*  This  case  was  originally  commenced  before  a  justice  of 
*he  peace.    The  plaintiff  below  filed  a  bill  of  particulars,  al- 
leging in  general  terms  that  it  claimed  judgment  against  the 
defendants  for  J218,  and  the  further  sum  of  $26.98  for  dam- 
•8*8,  protest-fees  and  attorney-fees,  with  interest,  etc.,  upon 
^  promissory  note,  a  copy  of  which  was  set  forth  in  a  certifi- 
cate of  protest  attached  to  and  filed  with  the  bill  of  particu- 
il^\   Said  note  was  dated  March  6th  1874,  was  made  by 
■*^«Wd  Stanley,  payable  to  order  of  E.  D.  Rose,  due  thirty 
^^JB  after  the  date  thereof,  and  contained  a  stipulation  to  pay 
we  per  cent  as  attorney-fees  if  suit  be  instituted  on  the  note 
negotiable  and  payable  at  the  Farmers'  Bank,  to  H.  J. 
^^%om,  cashier,  and  was  indorsed  by  E.  D.  Sose.    The  cer- 
^«^^t«  of  protest  showed  that  demand  for  payment  was  made, 
^^  the  note  protested  for  non-payment  April  8th  1874.    The 
^^fendantB  below  did  not  appear  at  the  trial  before  the  justice, 
J^d  judgment  was  rendered  against  them  for  the  amount 
•  tH  V^®^*     Defendants  appealed,  and  the  cause  came  on  for 
^f^  in.    the  district  court  at  the  October  Term  1874.    The 
o/^'^^^nts  asked  leave  to  file  an  answer,  verified  by  aflSdavit 
Hr^^^tkley,  denying  that  plaintiff  was  a  corporation — ^which 
tr/^i  ^^fxased  by  the  court,  and  the  ruling  excepted  to.    At  the 
tf(^^  ^*^    the  district  court,  defendants  moved  to  exclude  all  tes- 
^lot^^'^'i  on  the  ground  that  plaintiff's  bill  of  particulars  did 
^ot[  ^^^e  fjicts  sufficient  to  constitute  a  cause  of  action — which 
thejj^  ^^^^^  was  overruled,  and  the  ruling  excepted  to.    Plaintift' 
^ot^     ^^"fFered  in  evidence  the  certificate  of  protest  and  copy  of 
Qie  'L^        Defendants'  objections  to  the  evidence  overruled,  and 
jV^.  ^fc^P^ling  excepted  to.     Plaintiff  then  called  as  a  witness, 
^eu^"^^^  Dodge,  who  testified  that  he  was  a  notary  public,  and 
jj^d  ^^>ded  payment  of  the  note  on  the  8th  of  April  1874, 
^*j^^-^^  ^®  same  day  delivered  to  Eose  a  notice  of  the  demand 
^eix^^     as  stated  in  his  certificate  of  protest"    All  of  his  evi- 
^p^^^   objected  to;  objections  overruled,  and  the  rulings  ex- 
^a^^^^^  to.    Plaintift'  then  called  as  a  witness,  H.  J.  Ransom, 
St^^^^^^stified  that  he  was  cashier  of  the  Farmers*  Bank;  that 
on  ^L]^«y  tad  no  money  in  the  bank  to  pay  the  note,  and  that 
0\^\^^e  last  day  of  grace  he  demanded  payment  from  Stanley, 
^^^ons  to  this  evidence  overruled,  and  the  rulings  ex- 
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oepted  to.  Ransom  also  testified  that  he  made  no  demand 
on  Rose,  and  never  notified  him  that  the  note  was  not  paid. 
The  judgment  of  the  district  court  was  in  favor  of  plamtiff 
below  for  $226.25  debt,  $15.08  notarial  fees  and  protest  dam- 
ages, $10.90  attorney's  fees,  and  costs  of  suit.  New  trial  re- 
fused, and  defendants  excepted.^' 

Upon  this  statement  of  facts,  plaintiffs  in  error  (defend- 
ants below)  contended  that  the  judgment  of  the  district  court 
should  be  reversed,  for  the  reasons  following — quoting  from 
their  brief: 

"Ist-The  district  court  erred  in  refusing  to  allow  the  de- 
fendants below  to  file  their  answer,  verified  by  affidavit  of 
Stanley,  alleging  that  plaintiff  was  not  a  corporation.  Al- 
though plaintiff'  below  did  not  in  terms  allege  that  it  was  a 
corporation  yet  it  sued  in  an  appropriate  corporate  name, 
and  in  such  case  there  is  an  implied  averment  that  it  is  a  cor- 
poration. (41  Barb.  571.)  The  second  defense  offered  would 
therefore  constitute  a  perfect  defense. 

"2d.-The  bill  of  particulars  filed  by  plaintiff  below  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
E.  D.  Rose,  one  of  the  defendants  below;  and  the  district 
court  erred  in  overruling  the  motion  to  exclude  all  evidence 
at  the  trial.  The  last  day  of  grace  of  the  note  was  the  7th 
of  April  1874.  The  certificate  of  protest  attached  to,  filed 
with,  and  treated  as  a  part  of  the  bill  of  particulars,  states 
that  a  demand  was  made  on  the  8th  of  said  April,  and  this 
is  the  only  intimation  contained  in  the  bill  of  particulars,  or 
the  exhibits,  that  a  demand  was  ever  made. 

"  8d.-The  court  erred  in  admitting  in  evidence  the  notarial 
certificate  of  protest.  The  certificate  states  in  effect  that  the 
indorser  was  notified  that  a  demand  had  been  made  on  the 
8th  of  April — one  day  after  the  last  day  of  grace.  Such  a 
demand  is  insufficient,  and  a  notice  showing  that  present- 
ment was  not  made  on  the  proper  day,  does  not  charge  the 
indorser. 

"4th.-The  district  court  erred  in  receiving  the  testimony 
of  H.  J.  Ransom,  showing  that  he  made  a  personal  demand 
from  Stanley  on  the  last  day  of  grace.  The  plaintiff  below 
having  alleged  in  its  bill  of  particulars  that  the  demand  was 
ma4e  Dy  the  notary  on  the  8th  of  April,  it  was  bound  by  the 
case  made  by  its  pleadings. 

"5th.-The   judgment  is  not  supported  by  the  evidence. 
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No  evidence  was  offered  in  the  district  court  to  prove  that  de- 
fendant in  error  is  a  corporation.  No  notice  was  given  to 
Hose  that  a  demand  was  made  on  Stanley  oh  the  last  day  of 
grace.  The  notice  of  non-payment,  to  charge  an  indorser, 
must  show  that  the  presentment  was  made  at  the  proper  time. 
(4  Denio,  168;  Edwards  on  Bills,  691.) 

"  6th.-The  district  court  erred  in  rendering  judgment  against 
plaintiff-in-error  Rose,  as  a  principal  debtor.  The  evidence  of 
Ransom  shows  that  Rose  signed  the  note  as  surety  for*  Stanley. 
(Gen.  Stat.  720,  §470.) 

"  7th.-The  court  erred  in  allowing  protest  fees  and  damages. 
The  protest  being  illegal,  for  reasons  already  given,  no  protest 
fees  or  damages  could  properly  be  allowed.  (9  Kas.  640.; 

**8th.-Tlie  district  court  erred  in  rendering  judgment  for 
an  attorney-fee.  The  stipulation  contained  in  the  note  to 
pay  five  per  cent  attorney-fee,  is  usurious  and  void.  (10  Ohio, 
878.)" 

The  above  and  foregoing  is  taken  from  the  brief  of  plaintiffi 
in  error.    The  note  sued  on  reads  as  follows: 

"  HoLToir,  Kansas,  March  6th  1874.  $218.00.  Thirty  days 
after  date,  I  promise  to  pay  to  the  order  of  E.  D.  Rose  two 
hundred  and  eighteen  dollars,  and  five  per  cent,  attorney's  fees 
if  suit  be  instituted  on  this  note,  value  received,  and  nego- 
tiable and  payable  at  the  Farmers'  Bank,  to  H.  J.  Ransom, 
cashier.  David  Stanlby.'* 

**Due  April  7th,  1874." 

Indorsed,  «E.D.RosB.'* 

We  shall  now  reply  to  the  points  made  by  the  plaintifib  in 
error  in  their  brief.  Section  122  of  the  justices  act,  as  amended 
in  1870,  (Laws  of  1870,  page  184,  §7,)  provides  among  other 
things,  that  any  case  appealed  from  a  justice's  court  to  the  dis- 
trict court  ^^  shall  be  tried  de  novo  in  the  district  court  upon  the 
original  papers  on  which  the  cause  was  tried  before  the  justice, 
unless  the  appellate  court,  in  furtherance  of  justice,  allow 
amended  pleadings  to  be  made,  or  new  pleadings  to  be  filed." 
Now  we  suppose  it  can  scarcely  be  claimed  that  it  was  neces- 
sary for  the  court  below  **  in  furtherance  of  justice"  to  allow  the 
plaintifib  in  error  (defendant's  below)  to  file  their  said  answer. 
Mrst,  It  was  not  necessary  for  any  purpose  for  which  they 
may  have  wanted  to  use  it    If  it  had  been  filed,  it  would  not 
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have  given  them  any  new  or  more  extended  rights  or  privi- 
leges.   In  a  justice's  court  the  existence  of  a  corporation  may 
be  put  in  issue  by  the  defendant  without  a  denial  under  oath, 
(Gen.  Stat,  794,  §  84,)  and  even  without  a  written  denial  of  any 
kind.  (Gen.  Stat.  791,  §§  71,  72,  73.)    And  on  an  appeal  to  the 
district  court,  the  parties  lose  no  rights,  and  gain  none.     Each 
party,  without  filing  new  pleadings,  may  prove  any  cause  of 
action  or  defense  which  he  might  have  proved  before  the  jus- 
tice, and  each*  may  introduce  any  evidence  which  he  might 
have  introduced  before  the  justice.     Therefore,  the  defendants 
in  this  case  could  have  introduced  on  the  trial  any  evidence  to 
prove  any  defense  which  they  might  have  had,  just  as  well 
without  said  answer  as  with  it.  {German  v.  Ritchie^  9  Kas.  106, 
111;  Sanford  v.  Shepardy  14  Kas,  228,  231.)    Second:  But  even 
if  said  answer  would  have  been  of  any  benefit  to  the  defend- 
ants, still  it  would  have  been  against  justice^  instead  of  being 
"in  furtherance  of  justice,"  for  the  court  to  have  allowed  the 
defendants  to  file  it     After  the  defendants  got  their  money 
from  said  bank,  and  acknowledged  the  existence  of  the  bank 
on  the  face  of  their  note,  and  after  being  sued  by  the  bank 
on  the  note  in  a  justice's  court,  and  judgment  rendered  against 
them,  and  after  they  appealed  to  the  district  court,  and  then 
waited  until  the  case  was  called  for  trial  in  the  district  court 
before  attempting  to  set  up  any  such  defense,  and  even  then 
not  making  the  slightest  showing  why  they  had  been  so  long 
in  default,  it  would  not  have  been  "in  furtherance  of  justice" 
to  have  allowed  them  to  file  any  such  answer.    It  would  seem 
that  the  bank  had  sufficient  capacity  to  loan  them  the  money, 
and  they  should  not  now  attempt  to  deny  its  capacity  to  sue 
them  for  it. 

II.  The  second  to  seventh  points,  inclusive,  submitted  by 
plaintiflfe  in  error,  may  be  considered  together.  The  demand 
of  payment  made  by  the  notary  public,  and  the  only  demand 
of  which  the  defendant  Rose  had  any  notice,  was  made  one 
day  too  late,  and  was  therefore  ineffectual,  and  void.  The 
note  became  due  April  4th  1874.  The  last  day  of  grace  was 
April  7th.     The  only  demand  of  which  the  defendant  Rose 
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r*^  Notice,  was  not  made  until  April  Sth.    It  was  shown 

m&fi^^^^ on  the  trial,  that  H.  J.  Ransom,  cashier  of  the  bank, 

^^y.  ^  ^  demand  on  the  proper  day.    But  of  this  demand  the 

^2j^^^*ot  Rose  had  no  notice*     The  only  notice  of  any  de- 

jJqj       ^Vep  given  to  him  was  a  notice  showing  that  W.  H. 

jf^ffT  ^    the ,  notary  public,  made  a  demand  on  April  Sth. 

^QSts"    ^  do  not  think  that  the  defendant  Rose  ever  had  any 

^'^^^Xit  notice  of  any  sufficient  demand,  and  therefore  he 

®2toiot  be  held  liable  for  the  payment  of  said  note.     And 

ifeerefore  the  judgment  rendered  against  him  must  be  wholly 

*«t  aside  and  reversed.     This  decision  does  not  infringe  upon 

^hat  rule  of  law  often  enunciated,  that  mistakes  or  irregu- 

l&ritiee  not  calculated  to  mislead  the  indorser,  and  which  he 

^uld  easily  correct  by  facts  within  his  own  knowledge,  will 

^ot  render  the  notice  invalid.     Whether  the  defendant  Rose 

«a  actually  misled,  or  would  be  actually  injured  in  this  case 

*^«  ^ere  held  liable,  is  not  shown.    It  must  be  presumed 

8^T^^^^  that  he  was  misled.    Evidently,  he  would  not  under 

f^         i^otice  take  any  steps  to  secnre  himself  by  giving  notice 

Q   J^y  of  the  prior  indorsers,  (if  there  were  any  such  indorsers,) 

j|j    y    ^ny  other  means,  for  evidently  he  would  suppose  that 

p^.  ^^"^^and  itself  was  so  far  void  that  none  of  the  indorsers 

^g        ^^t*  subsequent  could  be  held  as  liable  by  reason  of  such 

a,.^  ^^^.     The  following  cases,  though  not  directly  in  point, 

2{r-^^^     some  extent  analogous  to  this  case:  Hansom  v.  Mack^ 

^^^  :>.  (N.  Y.)  687;  WalmsUy  v.  Acton,  44  Barb.  812;  Arnold  v. 

».  ^S^^^^^j  50  Barbour,  44;  Wyman  v.  Alden^i  Denio,168;  Utting 

2  QY^'^lkUl  Bank,  2  Penn.  St  855;  Townsend  v.  Lorain  Bank, 

Th^"^^  St  845, 869;  RoiUh  v.  Robertson,  11  (S.  &  M.)  Miss.  882 

ciet^,^^1)ove  cases  hold  that  the  notice  therein  given  was  insuffi 

Gee^^      The  following  cases  hold  it  to  be  sufficient:  Orocker  v. 

J(yc^^^^,  28  Me.  892;   Ontario  Bank  v.  Petrie,  8  Wend.  466; 

ca^l]^"^^^  V.  Pierce,  2  Houston  (Del.)  176.     In  the  last  three 

ti<K      ^  the  demand  was  in  fact  made  on  the  right  day,  and  no- 

5^  w^^T)f  that  very  demand  was  given  in  due  time.     But  there  was 

^^^V^take  in  the  date  of  the  notice,  making  it  appear  that  the 

^^and  was  made  too  soon  or  too  late  by  a  day  or  two.     The 
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indorser  however  was  not  misled  in  either  of  the  above  three 
cases,  and  therefore  it  was  held  that  he  was  not  discharged. 
In  the  case  at  bar,  there  was  sufficient  evidence  introduced  on 
the  trial  from  which  the  court  could  find  that  the  plaintiff  was 
a  corporation,  and  there  was  no  evidence  to  the  reverse. 

m.  With  respect  to  the  8th  proposition  of  counsel,  we  do 
not  think  that  the  court  below  erred  in  rendering  judgment 
for  an  attorney  fee.  {Tliolen  v.  Duffq/,  7  Kas.  406^  409,  et  seq. ; 
Sharp  V.  Barker,  11  Kas.  881.) 

The  judgment  of  the  court  below  will  be  reversed  as  to  the 
defendant  Rose,  and  will  be  modified  as  to  the  defendant 
Stanley  by  striking  out  the  sum  of  $15.08  allowed  as  "notary 
fees  and  protest  damages."  In  other  respects  it  will  be  af^ 
firmed  as  to  the  defendant  Stanley. 

Brbweb,  J.,  concurring. 

HoRTON,  0.  J.,  not  sitting  in  the  ease. 


0.  H.  Taylor  et  al.  v.  W.  A.  Thomas  &  Co. 

1.  Nbw  Trial;  Surprise;  New  Witness  en  Second  THal,  In  an  action  in 
which  there  have  been  two  trials,  and  the  inaterial  question  in  Issue  is, 
whether  200,000  hedge  plants  were  delivered  by  the  plaintiffs  to  one  of 
the  defendants,  and  on  the  second  trial  one  M.  is  produced  for  the  first 
time  by  the  plaintiffs  as  a  witness  in  their  behalf,  and  M.  testifies  that 
he  was  present  at  the  alleged  delivery,  gives  evidence  of  the  conversa- 
tion had  by  the  parties  at  the  time,  corroborates  plainti£b'  witnesses, 
and  defendants  introduce  evidence  that  said  witness  was  not  present  at 
the  time,  and  after  a  verdict  for  the  plaintiffs,  defendants  file  a  motion 
for  a  new  trial  on  account  of  *'  surprise  which  ordinary  prudence  could 
not  have  guarded  against,"  supported  by  affidavits  that  they  had  no 
knowledge  of  M.,  that  his  name  was  not  mentioned  on  the  former  trial; 
that  they  were  surprised  at  his  evidence;  that  at  the  trial  they  had  not 
time  to  prepare  a  defense  thereto,  and  that  if  a  new  trial  was  granted 
they  could  and  would  produce  two  or  three  witnesses  to  testify  that  no 
such  man  as  M.  was  present  or  about  at  the  time  of  the  alleged  conver- 
sation, heldj  that  the  action  of  the  district  court,  in  refusing  a  new  trial, 
will  not  be  reversed  by  this  court.  ISwartzeU  «.  JRo^«r»,  8-369;  Boyd  v. 
Sanford,  14-280;  Race  v.  Malany,  21-31;  Osborne  v.  Young,  28-769;  Parker  v. 
Bales,  29-697;  Regents  v,  LinscoU,  30-242;  Beal  v.  Codding,  32-107.] 
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J^'hiAL;  KKwiiT-DiscovisBED  EviDBNOE,  When  JmrnfUeriak    V^re 
v^^^al  witnesses  testify  on  a  trial,  in  support  of  the  plaintiffs'  canse  of 
J^^  to  the  effect  that  200,000  hedge  plants  were  delivered,  on  or  about 
^*^  9th  1S73,  to  one  of  the  defendants  bj  plaintiffs,  the  acceptance 
4i^  .  ^/,  and  to  their  being  in  good  condition  at  the  time,  and  the  de- 
/?e)^<^t8,  after  a  Terdict  against  them,  ask  for  a  new  trial  beeause  of 
^se^^  ^^--discovered  evidence  which  they  could  not  with  reasonable  dili- 
''^tl  ^  Jaave  ascertained  and  produced  on  the  trial,  and  the  newly-discov- 
\^N.  ^^idence  is  the  sworn  statement  of  H.  that  one  of  said  witnesses 
^  v^im  the  latter  part  of  April  1873  that  said  defendant  had  reAised  to 
V&^pt  the  hedge  plants,  excepting  75,000,  because  they  were  damaged; 
that  said  witness  then  told  H.  the  plants  were  damaged  by  frost,  and 
wanted  H.  to  see  the  defendant  and  try  to  have  him  come  and  get  the 
rest  of  the  plants,  hM^  that  such  newly-discovered  evidence  is  not  suffi- 
ciently mat^ial  aa  to  authorize  the  supreme  court  to  reverse  the  order 
of  the  district  court  overruling  the  application  for  a  new  trial  ther^r. 
[Klopp  V.  JUl,  4-482;  Clark  v.  RaU,  10-81 ;  Kirby  v,  Childi,  10-639;  Smiih  v. 
TfO/iaTTW,  11-106;  Boydv.Sanford,14^2S0;  Thorn  v.  Davis,  16-22;  MUcheU  v, 
Fenlon,  20-276;  HarrUv.  Thompson,  23-372;  Claarh  v.  Norman,  24-515;  Moon 
V.  Heifer,  25-199;  Manwea  v,  Tktmer,  25-426;  SUOe  v.  Kearley,  26-77;  Sexton 
V.  Lcanb,  27-432 ;  WUkee  v.  Wolback,  30-375;  Baitghman  v.  Penn,  38-504.] 
8.  Evidence;  Examination  of  Witniss;  Error  WUhoui  Pr^udice.    The  re- 
fusal of  the  court  to  overrule  certain  questions  calling  for  condusions  of 
law  of  a  witness,  where  the  witness  in  response  states  acts  and  conver- 
sations, instead  of  giving  any  opinion  of  his  own,  is  not  necessarily  such 
error  as  to  cAusa  a  reversal  c^  a  judgment,  even  when  the  questions  are 
asked  in  reference  to  the  material  issue  in  the  case.    The  proper  prac- 
tice, however,  is,  under  such  circumstances,  to  allow  on^v  such  interroga- 
tories as  will  call  forth  all  the  particulars  of  the  transaction,  including 
the  lesser  and  minor  details.    lOarmon  «.  Stevens,  13-447;  Donnd  v,  Clark, 
12-154.] 

Mror  from  Sedgwick  District  Court, 

AcTiOK  by  C.  M.  TcyloT^  M.  JR.  MoscTj  and  W.  H.  Omealy,  as 
partners,  on  a. promissory  note  executed  in  their  favor  by  W, 
A.  Thomas,  N.  W.  Mis,  and  W.  L.  Thxmas,  for  $350.  The 
consideration  of  the  note  was  200,000  hedge  plants  to  be  de- 
livered by  Taylor  ^  Co,  to  Thomas  ^Co,  The  defense  was, 
that  the  note  had  been  placed  in  escrow  only  by  defendants, 
and  that  the  p1ainti&  had  not  performed  their  part  of  the 
contract.  The  case  was  in  this  court  at  the  July  Term  1874, 
upon  question^  then  .raised;  (13  Kas.  217.)  On  being  re- 
manded to  the  district  court,  a  second  trial  was  there  had  at 


Digitized  by 


Google 


600 


SUPREME  COURT  OF  KANSAS. 


Taylor  ▼.  Thomas. 


the  Inarch  Term  1875.  Verdict  and  judgment  for  p1ainti£&, 
for  $482.25.  New  trial  refused,  and  defendants  bring  the 
case  here. 

Ikieker  ^  Fisher^  and  Martin  ^  Casty  for  plaintifib  in  error. 
Sluss  ^  Dyer^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  This  case  is  in  this  court  for  the  second 
time;  and  for  a  statement  of  the  facts,  we  refer  to  Taylor  v. 
Thomas^  13  Eas.  217.  Upon  the  trial  had  subsequent  to  the 
said  decision,  testimony  was  offered  tending  to  show  the  de- 
livery of  the  200,000  hedge  plants,  and  the  acceptance  of  the 
same  by  Taylor.  Judgment  was  rendered  for  Thomas  &  Co. 
for  $482.35,  and  costs. 

L  Plaintiffs  in  error  claim  that  they  are  entitled  to  a  new 
trial  on  the  ground  of  surprise.  The  surprise  for  which  the 
demand  was  made  for  a  new  trial,  was,  that  one  R.  M.  Mont- 
gomery, a  witness  produced  by  Thomas  &  Co.  for  the  first 
time  on  the  second  trial,  testified,  ^'he  was  present  when 
Thomas  and  Taylor  came  to  the  nursery.  Morris 
^'  ^ra£Sd%r  and  Taylor's  men  counted  some  of  the  plants  be- 
fore  Taylor  got  there.  They  had  counted  over 
100,000.  He  heard  Thomas  tell  Taylor  that  he  had  come 
down  to  turn  over  the  plants.  Morris  told  Taylor  that  they 
were  to  take  50,000  out  of  the  other  lot  They  then  went 
over  to  the  other  lot,  and  counted  the  50,000.  They  then 
went  and  finished  counting  the  150,000  in  the  orchard.  The 
plants  were  all  tied  up  m  lunches  of  200.  He  could'nt  tell 
whether  the  plants  were  all  alive  or  not.  He  set  the  same 
kind  of  plants  in  Sumner  county,  and  they  appeared  to  do 
well — taken  from  Morris'  place,  and  treated  in  the  same 
manner  as  Taylor's.  He  set  them  out  for  P.  Foutz.  There 
were  17,000  of  them.  He  counted  them  in  the  fall  of  the 
same  year,  and  only  27  plants  in  one-and-a-half  miles  were 
dead.**  And  two  of  the  plaintiflfe  in  error,  Taylor  and  Moser, 
made  affidavit,  that  they  were  present  at  the  former  trial,  and 
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^  the  evidence  of  Thomas  and  the  other  witnesses,  and 

Mention  was  made  that  said  Montgomery  was  present  when 

Aaw      f^  plants  were  claimed  to  have  been  accepted,  and  they 

m     ^0  knowledge  of   Montgomery  or  his  evidence  until 

.  .     '^^  mentioned  Montgomery  in  his  evidence  at  the  last 

*'**i  that  Montgomery  was  not  present  at  the  time  stated  by 

mm;  that  he  did  not  hear  the  conversation  narrated;  and  If 

they  had  known  of  said  person  being  produced  as  a  witness 

to  give  such  testimony,  they  could  and  would  have  shown  by 

t\90  or  three  witnesses  that  Montgomery  was  not  present  or 

about  at  the  time  alleged.     8.  M.  Tucker  and  B.  H.  Fisher, 

attorneys  of  defendants  in  the  court  below,  also  filed  an  affi- 

^^t  of  like  character  as  to  said  Montgomery's  name   not 

oeing  mentioned  in  the  first  trial;  that  they  were  surprised  at 

niB  evidence,  and  expected  to  be  able  to  disprove  the  same  if 

**a  new  trial  was  granted."    We  hold  that  the  aflidavits  filed 

on  the  question  of  surprise  do  not  show  any  sufficient  cause 

^or  a  new  trial.     The  witness  testified  substantially  as  W.  L. 

-Qromaa  and  L.  0;  Morris.    His  evidence  was  only  cumulative. 

^^  the  trial,  Warren  Longley  and  C.  H.  Taylor  contradicted 

^®  ^ttiess  Montgomery  as  to  his  presence  at  the  nursery  as 

•«^ed  ijy  jjiijj^     The  affidavits  fell  to  disclose  the  names  or 

^^^deii^ce  of  the  two  or  three  witnesses  by  whom  the  testi- 

^^y  of  Montgomery  could  be  disproved;  for  aught  that  ap- 

^   ^^>  they  may  have  lived  at  Wichita,  the  place  of  trial,  and 

Uj.^^^e  request  to  the  court  for  a  few  hours  adjournment 

jjg^*^t;  have  been  granted,  and  thus  the  attendance  of  the  wit- 

jQ^^  needed  could  have  been   obtained.    Again,  if  Mont- 

ap^^^^y  had  been   duly  subpcenaed,  and   there  is  nothing 

S)^  ^^ring  to  contradict  this  presumption,  the  plaiiitifis  in 

b^  ^^  may  have  had  ample  time  to  ascertain  what  was  going  to 

p^^  ^e  purport  of  his  testimony,  and  thus  been  more  fully  pre- 

eo-fcJ^^  ^  meet  the  same,  if  preparation  was  requisite,  and  they 

p\^^^  Bucceesfuliy  show  he  was  not  present  at  the  time  and 

xi^^^  he  testified  to  on  the  trial.    In  fact,  the  only  showing 

^Y^^e  upon  this  point  is,  the  absence  of  Montgomery  on  the 

^    former  trial,  and  his  appearance  on  the  second  trial,  as  a 
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material  witness  for  Thoraas  &  Co.  There  is  nothing  particu- 
larly strange  or  unusual  in  this  procedure.  The  plainti^  in 
the  court  below  may  have  supposed  the  testimony  of  them- 
selves sufficient  to  sustain  their  case,  without  any  additional 
evidence.  Wh/sn  they  ascertained  that  they  were  flatly  con- 
tradicted, it  was  their  right  to  produce  upon  the  second  trial 
all  other  witnesses  having  knowledge  of  the  facts  in  contro- 
versy, and,  if  Montgomery  coold  corroborate  the  claim  of 
Thomas  ft  Co.,  no  rule  of  law  would  force  them  to  relinquish 
his  use  as  a  witness,  or  to  acquaint  the  cpposing  party  with 
the  facts  they  intended  to  prove,  before  placing  such  witness 
on  examination.  Montgomery's  evidence  may  have  been  un- 
expected to  the  plaintiff  in  error,  may  have  astonished  them, 
and  they  may  have  been  unprepared  to  meet  the  sam«  at  the 
time;  but  it  was  not  of  the  character,  under  the  circumstances, 
which  the  law  denominates  "  a  surprise  which  ordinary  pru- 
dence could  not  have  guarded  against"  In  such  a  case,  there 
remains  only  the  best  use  of  the  evidence  at  hand,  and  an  ap- 
peal to  the  jury  with  fitting  comments  on  the  ^circumstances 
under  which  the  witness  is  produced,  and  the  character  of  his 
testimony.     Any  different  rule  would  work  great  injustice. 

n.  A  claim  is  also  made,  that  the  court  erred  because  a 
new  trial  was  not  granted  for  newly-discovered  evidence.  L. 
C.  Morris  had  testified  on  this  trial,  as  a  witness  for  Thomas 
ft  Co.,  to  the  delivery  of  200,000  hedge  plants  to  Taylor  on 
or  about  April  9th  1878,  his  acceptance  thereof,  and  also  to 
their  being  in  good  condition  at  the  time.  As  newly-discov- 
s.Newi7.di*.  ered  evidence,  plaintiffi  in  error  stated  that  since 
Mtaouj.  the  trial,  they  had  ascertained  that  one  Hope  would 
testify,  that  said  Morris  told  him,  in  the  latter  part  of  April 
1873,  that  Taylor  had  refused  to  accept  the  hedge  plants,  with 
the  exception  of  76,000,  because  they  were  damaged;  that 
Morris  then  said  they  were  damaged  by  frost,  and  wanted 
him  (Hope)  to  see  Taylor,  and  try  to  have  him  come  and  get 
the  rest  of  the  plants.  The  question  is,  whether,  for  this  addi- 
tional evidence,  the  court,  in  the  exercise  of  its  proper  discre- 
tion, ought  to  open  the  controversy  by  granting  a  new  trial. 
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^  object  of  the  evidence  of  Hope  is  to  discredit  Morris — 

destroy  the  effect  of  his  testimony  with  the  jury.    We  do 

<>t  thinjj.  the  newly-discovered  evidence  sufficiently  material 

-  ^^nt  a  new  trial.     Thomas  and  Montgomery  testified  sub- 

^^  .  ^*Jly  as  Morris — hence  his  evidence  did  not  stand  alone. 

^^    ^  ^^toetimes  difficult  to  determine  the  exact  point  where  a 

lOs^  ^iiould  interfere  and  open  a  case  to  give  an  opportunity 

pj^^  ^^5^ted  party  to  give  additional  testimony;  but  on  the  facts 

/I   V    ^t;^  in  the  record,  we  are  of  the  opinion  in  this  case, 

w»\*  \\^^  evidence  of  Hope  is  not  of  that  kind  upon  the  dis- 

^XSV«ry  of  which  a  new  trial  should  be  granted.     Counsel  for 

plaiutifife  in  error  refer  us  to  Klopp  v.  JiUy  4  Kas.  482,  as  an 

authority  in  point,  and  allege  they  have  brought  themselves 

^thin  the  rule  therein  adopted  by.  this  court.     Such  is  not  the 

^^ft^.    In  that  case,  the  parties  litigant  were  their  own  best 

^tnesses;  each  party  swore  distinctly  and  circumstantially  to 

«  state  of  facts  denied  by  the  other,  and  the  case  rested  almost 

^fitirely  upon  the  individual  testimony  of  Jill.     The  newly- 

*«covered  evidence  was  certain  admissions  of  Jill,  directly 

^poeite  to  the  testimony  given  by  him  on  the  trial.    Nor  does 

p^  ^*®©  at  bar,  come  within  the  rule  of  the  decision  cited  in 

^^Pp  V.  jm,  of  Karie  v.  Barrus,  2  Bmedes  &  Marsh.  318.    In 

'^^  latrter  case,  an  action  was  brought  upon  a  promissory  note 

*^^iiBt  the  maker,  in  favor  of  the  plaintiff's  intestate.    After 

^fo^iot;  for  plaintiff,  defendant  produced  the  affidavit  of  wit- 

^Bee  that  tiiey  had  heard  the  intestate  acknowledge  the  pay- 

ih^}^  of  $900  on  the  note,  and  due  diligence  being  shown,  the 

J   ^^3r  ^as  awarded  a  new  trial  upon  this  newly-discovered  evi- 

^5^^*     In  both  of  these  cases,  the  newly-discovered  evidence 

^  ^e<i   ^^  destroy  completely  all  the  testimony  upon  which 

Jjj     ^^i^dictfl  were  based.    In  the  case  under  review,  although 

e^    ^^^   was  an  important  witness,  and  the  parties  to  the  suit 

Pj,    *^^  ijontrary  to  each  other,  there  was  so  much  other  material 

ej^^      *^  ^hat  we  cannot  say  the  newly-discovered  evidence  would 

'^^^^  the  result,  nor  that  it  would  likely  have  such  an  effect 

^ven  doubtful  as  to  what  influence  it  would  have  upon 
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the  jury,  in  connection  with  the  other  testimonj,  even  if  a  new 
trial  had  been  granted. 

TTT.  Error  is  also  alleged  in  the  action  of  the  court  below 
in  permitting  the  following  questions  to  be  asked,  against  the 
objections  of  the  plaintiffs  in  error:  "State  whether  or  not 
said  plants  were  delivered?"  and,  "What  was  to  be  considered 
the  delivery  of  the  plants?"     To  the  first  question  the  witness 
s.  BTidenM;  «z-  auswcrcd,  "They  were:  after  they  were  counted, 
^•uSS!       as  stated  in  my  answer  to  question  No.  5,  Mr.  Tay- 
lor proceeded  to  pull  out  certain  bunches  and  see  if  the  cpant 
was  full  in  the  bunches.     He  said  that  he  found  that  the  count 
would  overrun  from  six  to  twelve  in  each  bunch."    To  the 
second  he  replied,  "I  was  to  tie  them  up  in  bunches  of  two 
hundred  each.     He  was  to  take  them  from  my  nursery  in  that 
shape."    As  the  important  question  in  litigation  was,  whether 
there  had  been  any  delivery  of  the  200,000  hedge  plants  to 
Taylor,  the  proper  ruling  would  have  been  for  the  court  to 
have  sustained  the  objections  to  these  questions,  and  only  al- 
lowed such  interrogatories  as  would  have  called  forth  all  the 
particulars  and  minor  details  of  the  transaction.     The  witness 
however  did  not  confine  himself  to  any  opinion,  or  conclusion 
of  law,  in  his  answers.    He  stated  the  facts,  as  he  claimed  them 
to  be,  and  we  see  no  substantial  error  committed. 

Error  is  further  alleged  in  the  charge  of  the  court,  and  in 
the  action  of  the  court  in  refusing  certain  instructions  asked 
by  plaintiffs  in  error.  The  instructions  given  by  the  court 
are  substantially  in  accordance  with  the  law  as  laid  down  in 
the  opinion  of  this  court  when  this  case  was  first  under  review 
here,  (18  Kas.  217,)  and  as  no  new  principle  of  law  is  now 
raised  it  is  unnecessary  to  comment  thereon.  As  the  court 
gave  the  law  in  its  instructions,  it  was  useless  to  repeat  them 
in  a  different  form. 

We  think  there  was  no  error  in  any  of  the  proceedings  Uiat 
would  authorize  a  reversal  of  the  judgment  of  the  court  be^ 
low.     The  judgment  will  therefore  be  affirmed. 

All  the  Justices  concurring. 
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H.  A.  Jackson  v,  S.  S.  Stonbr,  as  Adm%  ^. 

Bill  of  Excbptiomb;  Practice;  Original  BiU  must  he  Filed,  The  office  of  a 
bill  of  exceptions  is  to  bring  upon  the  record  some  portion  of  those  pro-  < 
ceedings  in  a  cause  which  do  not  otherwise  go  upon  the  record.  It  must 
therefore  be  filed  in  the  court  in  which  the  proceedings  are  had,  and  it 
then  becomes  itself  a  part  of  the  record  of  the  cause.  If  a  party  desires 
to  use  this  part  of  the  record  in  proceedings  in  error,  he  should  obtain  a 
certified  transcript,  and  attach  the  same  to  his  petition  in  error.  He 
may  not  take  the  original  bill  of  exceptions,  signed,  but  never  filed,  and 
therefore  never  a  part  of  the  record,  and  attach  that  to  his  petition  in 
error  as  sufficient  evidence  of  the  proceedings  claimed  to  be  erroneous. 
[GoUaher  v.  Southwood,  1-143;  Brown  v.  Ehodes,  l->339;  State  v.  Montgomery, 
8-856;  Lovmsberry  v,  Rakettravj,  14-153;  K%hinka  v,  Cawker,  16-()o;  Palee  v. 
Parkkwm,  18-465 ;  SUUe  v.  Bohan,  1^-48 ;  Shumakcr  v.  0  'Brien,  10-476,  836 ; 
Whitney  v.  HarriM,  21-97;  mnnii  v.  Jordan,  24-267;  SiaU  v.  Schonetoald, 
26-289, 290;  Slate  v.  Nickersan,  80-546.1 

JEhror  from  Neosho  District  Court. 
Stoker,  as  administrator  of  the  estate  of  one  Strajer,  de- 
ceased, recovered  a  judgment  before  a  justice  of  the  peace 
against  Jackson.  Jackson  removed  the  case  to  tLe  district 
court  by  petition  in  error.  The  record  *  shows  that  the  trial 
before  the  justice  was  on  the  27th  of  March  1874;  that  Jack- 
son filed  a  petition  in  error  in  the  district  court  the  next  day, 
March  28th,  which  petition  was  dismissed  on  Jackson's  mo- 
tion, and  at  his  costs,  April  17th  1874,  and  that  he  had  leave 
to  withdraw  his  petition  and  exhibit  from  the  files;  that  on 
the  18th  of  April  a  second  petition  in  error  was  filed  in  the 
district  court  by  Jackson;  that  at  the  December  Term  1874, 
said  second  petition  in  error  was  heard,  and  that  the  district 
court  affirmed  the  judgment  of  the  justice.  From  this  judg- 
ment of  affirmance  Jackson  now  appeals,  and  brings  the  rec- 
ord to  this  court  for  review. 

Carpenter  ^  Jones,  for  plaintiff  in  error. 
Alien  ^  Alien,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwer,  J.:  Defendant  in  error  recovered  a  judgment  in  a 
jnetice's  court.    Plaintiff  in  error  sought  to  review  that  judg- 
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ment,  by  petition  in  error  in  the  xiistrict  court,  but  that  court 
affirmed  the  judgment;  and  he  now  brings  the  case  here. 
The  first  question  we  meet,  and  one  which,  after  examination, 
we  are  compelled  to  decide  against  the  plaintiff  in  error,  is, 
whether  there  is  any  properly-authenticated  bill  of  exceptions. 
The  facts  are  these :  Attached  to  the  petition  in  error,  as  filed 
in  the  district  court,  was  what  appeared  to  be  an  original  bill 
of  exceptions,  and  a  transcript  from  the  docket  of  the  justice. 
An  examination  of  the  transcript  will  fail  to  show  that  any 
bill  of  exceptions  was  ever  taken.  True,  the  justice  states  in 
his  docket  that  such  and  such  questions  were  asked,  objected 
to,  and  objections  sustained,  and  exceptions  taken  by  defend- 
ant. This  would  seem  to*be  simply  his  own  recitation  on  his 
docket  of  what  took  place  at  the  trial,  and  not  a  statement 
that  a  bill  of  exceptions  had  been  duly  prepared  and  signed. 
But  conceding,  under  the  liberal  construction  to  be  given  to 
proceedings  before  justices,  that  the  latter  is  the  true  import 
of  the  language,  and  was  so  intended  by  the  justice,  still  there 
is  nothing  to  show  that  the  bill  of  exceptions  was  ever  filed 
with  him  so  as  to  become  a  part  of  his  record.  Upon  the  face 
of  it,  it  purports  to  be  an  original  document  It  carries  no 
file-marks  of  the  justice.  It  bears  no  date.  But  in  order  to 
show  that  it  must  have  been  signed  within  the  ten  days  pro- 
vided by  statute,  (Laws  1870,  p.  186,  §13,)  counsel  refer  to 
the  fact  that  it  bears  the  file-marks  of  the  clerk  of  the  district 
court  as  of  a  date  one  day  after  the  trial  before  the  justice. 
While  the  file-mark  may  be  sufficient  for  this  purpose,  it  only 
makes  more  plain  the  fact  that  this  paper,  purporting  to  be  a 
bill  of  exceptions,  never  became  a  part  of  the  justice's  record, 
for  the  certificate  of  the  justice  to  the  transcript  which  follows 
it  bears  date  some  twenty  days  thereafter.  The  fact  doubtless 
is,  as  stated  by  counsel  in  liieir  brief,  that  plaintiff  in  error 
filed  a  petition  in  error  in  the  district  court  the  day  after  the 
trial,  with  only  the  original  bill  of  exceptions  attached.  Fear- 
ing that  that  did  not  contain  a  sufficient  presentation  of  the 
case,  he  dismissed  this, proceeding  and  refiled  his  petition. in 
error,  adding  to  it  a  transcript  from  the  justice's  docket.     The 
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^^  j^^Pt  therefore  is  dated  long  after  the  bill  of  exceptions 
eep^^^  filed  in  the  district  court.     The  office  of  a  bill  of  ex- 
•nrOCh  :?  ^®'  *^  bring  upon  the  record  some  portion  of  those 
*      ^^Hlngs  in  the  case  which  do  not  of  course  and  of  right  go 
UpOu  the  record.    It  is  itself  a  part  of  the  record;  (Gen.  Stat. 
p.  686,  §  303 ;  p.  798,  §  112.)  It  is  to  be  filed  and  left  with  the  court 
in  which  it  was  taken,  and  is  no  more  to  be  removed  therefrom 
than  any  other  part  of  the  record.  Brown  v.  Rhodes^  1  Kas.  859. 
If  a  party  desires  to  use  any  part  of  the  record,  in  other  pro- 
ceedings, in  other  courts,  he  is  to  take  a  certified  copy.    Now 
this  bill  of  exceptions,  though  signed  by  the  justice,  does  not 
appear  to  have  ever  been  filed  with  him,  or  made  a  part  of  the 
record  in  the  cause.    And  no  transcript  of  any  bill  of  excep- 
tions certified  to  by  the  justice,  was  attached  to  the  petition  in 
error  as  it  was  filed  in  the  district  court.    The  plaihtifip  in  er- 
ror might  with  equal  propriety  have  taken  the  leaf  out  of  the 
justice's  docket  upon  which  the  proceedings  in  this  case  were 
entered,  and  attached  that  to  his  petition,  instead  of  obtaining 
a  certified  transcript.     This  may  appear  quite  technical,  and  it 
inay  seem  that  if  a  certified  transcript  of  a  paper,  after  it  had 
been  filed  was  sufficient,  the  original,  before  it  was  filed,  ought 
to  be.    But  the  law  says  a  transcript;  (Gen.  Stat.  p.  787,  §646;) 
ftnd  shall  we  hold  that  the  district  court  erred  when  it  followed 
^^  law!    Nor  is  it  an  altogether  arbitrary  technicality.    In 
thiB  case  it  might  not  perhaps  work  any  injury,  but  it  can 
^i^y  be  seen  that  the  due  and  orderly  administration  of  jus- 
^ce  itxight  be  interfered  with  if  the  records  of  a  cause  could 
w^  bi*Q]fen  up,  and  a  part  removed  from  the  court  in  which  it 
^^  tiried.    Be  that  as  it  may,  we  cannot  say  that  the  district 
^**ti  0rred  in  following  the  plain  letter  of  the  law. 
''^lie  judgment  will  be  affirmed. 
"^Al  the  Justices  concurring. 
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Maby  W.  Main  v.  Martha  A.  Paynb  et  oL 

1.  LnoTATioM  OF  Actions;  Section  16  cf  Code,  construed.  Section  16  of  tlie 
civil  code,  relating  to  the  limitation  of  actions,  only  applies  to  actions 
brought  for  the  recovery  of  the  possession  of  real  property.  [Claggett  «. 
OraU,  12-393.] 

2. Action  for  rdief  on  the  ground  of  I^aud;  Implied  THuU;  SectUm 

IS  of  Code,  canOrued,  Where  A.  purchases  real  estate  as  the  agent  of 
another,  and  pays  for  the  same  oat  of  the  funds  of  his  principal^  and 
without  the  knowledge  and  consent  of  his  principal  takes  the  deeds  to 
the  lands  in  his  own  name  as  the  grantee,  and  thereafter  retains  the  title 
to  the  property  in  himself  to  his  death,  and  more  than  nine  years  after 
the  purchase,  and  an  action  is  brought  after  the  decease  of  A.  by  his 
principal  against  the  heirs-at-law  of  A.  to  have  the  heirs  decreed  trus- 
tees for  the  plaintiff's  use  and  benefit  of  the  legal  title  of  such  real 
estate,  and  to  have  them  compelled  to  convey  the  legal  title  to  the  plain- 
tiff, who  is  the  equitable  owner  of  the  land,  hM,  that  such  action  comes 
within  the  provisions  of  subdivision  third  of  section  18  of  the  civil  code, 
as  the  action  is  for  relief  on  the  ground  of  ftaud,  and  must  be  brought 
within  two  years  after  the  cause  of  action  has  accrued.  Hdd,  also,  that 
the  s  atute  excepts  the  principal  from  the  limitation  until  a  discovery  of 
the  fraud.  [Young  v.  WhiOenhaU,  15-579;  Kennedy  v.  Kennedy,  25-154; 
Ryan  v.  R,  J2.,  21-404;  Marbourg  v,  MeCormiek,  27-39;  Woodman  «.  Davis, 
32-347.] 

JEhror  from  Lyon  District  Court. 

Action  by  Mary  W.  Main  against  Martha  Arm  Payne^  John 
W.  Mavriy  and  Wm.  T.  Main^  to  establish  a  trust  and  compel 
its  execution.  The  facts  and  proceeding  are  sufficiently  stated 
in  the  opinion.  The  order  complained  of,  was  made  by  the 
district  court,  at  the  September  Term  1876. 

Buggies  ^  Sterry^  for  plaintiff. 
Buck  ^  Kellogg  J  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

HoKTON,  C.  J. :  This  was  an  action  brought  by  plaintiff  in 

error  against  the  defendants  in  error  and  others,  the  heirs-at- 

law  of  Daniel  Main  deceased,  who  died  intestate  May  let 

,  ^     1875,  being  at  the  time  of  his  death,  and  for  more 

"^••■^       than  thirty  years  prior  thereto,  the  husband  of 

plaintiff,  to  have  his  said  heirs  decreed   to  be  trustees  for 


Digitized  by 


Google 


JANUARY  TERM,  1877.  609 

Opinion  of  the  Goart 

plaintiff's  benefit  and  nee  of  the  legal  title  to  all  the  real 
estate  described  in  plaintiff's  petition,  lying  in  Lyon  county, 
and  to  have  a  resulting  trust  decreed  as  to  said  lands,  and  said 
heirs  decreed  to  execute  said  trust  by  conveying  the  legal  title 
to  the  plaintiff,  who  claimed  to  be  the  equitable  owner.  The 
facts  claimed  by  plaintiff,  are,  that  while  said  Daniel  Main  was 
husband  of  plaintiff,  and  in  February  1865,  and  March  1866, 
with  plaintiff's  sole  and  separate  funds  he  purchased  the  lands 
in  question  as  agent  of  plaintiff,  and  paid  for  the  same  solely 
out  of  her  funds,  and  without  her  knowledge  and  consent 
took  the  deeds  to  the  lands  in  his  own  name,  and  they  re- 
mained in  his  name  until  his  death.  By  reason  of  which 
facts,  it  is  claimed  that  said  Daniel  Main  was  during  his  life, 
and  his  heirs-at-law  since  his  death,  are  trostees  of  a  resulting 
trust  under  sections  6  and  8  of  the  act  relating  to  trusts  and 
powers,  (Gten.  Stat.  1868,  p.  1099.)  This  action  was  com- 
menced on  the  12th  of  July  1876.  The  defendants  in  error 
answered  by  setting  up  four  defenses:  1st,  a  general  denial; 
2d,  the  five-years  statute  of  limitations,  with. some  averments 
to  support  the  same;  3d,  the  three-years  statute  of  limitations, 
with  averments  like  unto  the  second  defense;  and,  4th,  mat- 
ters of  contract  as  to  one  quarter-section  of  said  land.  The 
plaintiff  demurred  separately  to  the  2d  and  3d  defenses, 
on  the  ground  that  each  wholly  failed  to  state  facts  sufficient 
to  constitute  a  defense,  each  of  which  demurrers  were  over- 
ruled, and  plaintiff  took  exceptions,  and  she  now  brings  the 
case  here  for  review. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  if  any 
section  of  the  statute  of  limitations  applies,  subdivision  fourth 
of  section  16,  (Gen.  Btat.  1868,  p.  632,)  is  applicable,  as  the  action 
is  for  the  recovery  of  real  property,  and  hence,  the  defenses 
which  set  up  the  three  and  five-years  limitations  are  not  good^ 
AetoMKUting  &B  the  plaintiff  has  fifteen  years  within  which  to 
SJES^&  bring  her  suit.  Is  the  suit  brought,  an  action  for 
the  recovery  of  real  property?  The  petition  does  not  allege 
the  defendants  are  in  the  possession  of  the  premises — does 
not  state  that  plaintiff  is  entitled  to  the  possession  of  the  same» 
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nor  that  the  defendants  nnlawfully  keep  her  out.    It  is  not  an 
ejectment  action*     Because  the  suit  refers  to  real  estate,  does 
it  necessarily  follow  that  it  is  for  the  recovery  of  real  property  ? 
An  examination  of  the  decisions  of  this  court,  and  of  the  va- 
rious provisions  of  the  civil  code,  convinces  us  that  an  action 
may  refer  to  real  estate,  and  yet  not  come  within  the  class  of 
actions  for  the  recovery  of  real  property,  and  that  the  action 
in  question  is  not  an  action  of  that  character.    It  is  held  in 
Swartzd  V.  Rogers,  Z  Eiis.  874,  that  an  action  for  partition  is 
not  an  action  for  the  recovery  of  real  estate,  and  that  the 
action  for  the  recovery  of  real  property,  as  used  in  sections 
670  and  574,  civil  code  of  1859,  (Comp.  Laws  1862,  p.  224,) 
is  a  suit  brought  for  the  possession  of  real  estate.    In  Norihrup 
^  Chick  V.  Romari/j  6  Kas.  240,  this  court  held  that  section  574, 
of  the  code  of  1862,  (sec.  599  of  the  code  of  1868,)  authoriz- 
ing a  new  trial  of  course,  in  an  action  for  the  recovery  of  real 
property,  applies  only  where  the  suit  is  brought  to  recover 
possession  of  real  property  under  sec.  670  of  the  code  of  1859, 
(or  under  sec.  595  of  the  code  of  1868,)  and  does  not  apply  to 
the  action  provided  in  sec.  569  of  the  code  of  1859,  and  594 
of  the  code  of  1868,  by  one  in  possession  of  real  property 
against  another  claiming  an  adverse  interest  therein,  for  the 
determination  thereof.     Again,  following  the  decisions  cited, 
this  court  held  in  Blackford  v.  Leveridgey  10  Kss.  101,  that  an 
action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  and  conveyance  of  real  estate,  and  to  quiet  title  and  pos- 
session, by  one  in  possession,  is  not  an  action  for  the  recovery 
of  real  property,  and  that  §  599,  of  the  code  of  1868,  (Gen.  Stat. 
748,)  does  not  give  a  party  in  such  a  case  a  new  trial  as  a  matter 
of  right.   In  the  case  at  bar,  the  plaintiff  does  not  seek  to  obtain 
possession  of  the  property;  she  has  the  equitable  title,  and  for 
aught  that  appears,  may  now  be  in  the  possession  of  the  prem 
ises.   All  that  she  seeks  is,  to  have  her  title  perfected.    She  asks 
that  the  legal  title  be  conveyed  to  the  equitable  owner.     The 
1  Limiuiion  of  *^*^^^  ^^®®  ^^^  comc  withiii  the  provisions  of  the 
iKf°<!iVu®***  fourth  subdivision  of  section  16,  civil  code,  and  the 
fifteen-years    limitation    is    not    applicable.    It  is 
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claimed  however  that  said  §  16  of  the  code  not  only  includes 
actions  for  the  possession  of  real  estate^  but  also  such  as  deter- 
mine any  adverse  right,  or  interest  therein.  It  is  true,  if  §  16 
bad  been  adopted  without  its  subdivisions,  which  limit  an<;l 
cLrcumscribe  its  meaning,  the  question  would  arise,  whether 
this  action  under  review,  although  not  an  action  for  possession, 
is  an  action  for  the  determination  of  any  adverse  right  or  in* 
terest  in  real  estate.  Construing  the, whole  section  together, 
we  can  come  to  no  other  rational  conclusion,  than  that  the 
action  therein  referred  to  must  include  an  action  for  the 
recovery  of  the  possession  of  real  property  only.  In  such  an 
action^  the  adverse  right  or  interest  of  parties  to  real  estate 
may  be  determined.  As  we  find  no  limitation  for  the  cause  of 
•M.u«f  dfii  action  alleged  in  the  petition  in  said  section  16  of 
**^  the  code,  we  are  compelled  to  examine  and  construe 

see.  18,  (page  68S,  Gen.  Stat.  1868.)    This  section  prescribes 
that— 

"Civil  actions,  other  than  for  the  recovery  of  real  property, 
can  only  be  brought  within  the  following  periods  after  the 
cause  of  action  shall  have  accrued  and  not  afterwards;  *  *  * 
Third f  Within  two  years;  *  *  *  an  action  for  relief  on  the 
ffround  of  fraud — the  cause  of  action  in  such  case  shall  not  be 
deemed  to  have  accrued  until  the  discoverv  of  the  fraud. 
*  *  *  Sixthy  An  action  for  relief,  not  hereinbefore  provided 
for,  can  only  be  brought  \<rithin  five  years  after  the  cause 
of  action  shall  have  accrued." 

Having  already  concluded  that  this  action  is  not  one  for  the 
recovery  of  real  property,  and  is  not  embraced  in  any  of  the 
provisions  of  section  16,  it  follows  as  a  necessary  sequence, 
that  unless  said  action  is  provided  for  as  to  limitation  in  the 
Bobdivisions  of  section  18,  prior  to  the  sixth,  said  sixth  sub- 
division is  applicable.  A  cursory  examination  of  the  first, 
tAeiionfor     B^coud,  fourth,  and  fifth  subdivisions  of  section  18, 

»!!^'!rf^  18  sufficient  to  establish  that  the  cause  of  action  un- 
der discussion  is  not  included  in  any  of  them.  But 
if  the  action  ia  one  for  relief  on  the  ground  of  fraud,  subdivis- 
ion third  of  section  18  covers  the  case.  The  facts  stated  in 
the  petition  are  not  consistent  with  fair  dealing  on  the  part  of 
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the  agent  towards  his  principal;  nor  that  he  was  fitriving  to 
honestly  perform  his  duties.  The  agent  being  in  a  position  to 
take  advantage  of  the  trust  and  confidence  reposed  in  him, 
violates  the  trust,  and  takes  to  himself  the  title  of  property 
belonging  to  his  principal.  A  fraud  was  actually  committed 
against  the  rights  of  the  principal,  knowingly  and  purposely. 
The  act  of  an  agent  under  such  circumstances,  ^^is  deemed 
fraudulent  in  law."  It  is  not  necessary  that  the  action  of  the 
agent  should  be  emphasized  in  the  petition  as  having  been  done 
"fraudulently,  or  wrongfully."  The  acts  themselves,  bein^  set 
forth,  show  this  to  be  the  fact.  The  intestate  died  in  May  1875, 
more  than  nine  years  after  the  last  purchase,  and  the  reten- 
tion of  the  title  in  himself  only  adds  additional  strength  to  the 
character  of  the  fraud  upon  his  principal.  The  fraud  was  con- 
summated when  the  agent  took  the  title  to  the  property  in  bis 
own  name,  at  the  time  he  made  the  purchase  witli  the  fiinds 
of  his  principal;  but  that  an  innocent  party  may  not  suffer 
while  in  ignorance  of  his  rights,  the  statute  excepts  the  plaintiff 
from  the  limitation,  until  a  discovery  of  the  fraud.  Young  v. 
WhiiienhaUylS  Kas.  579.  The  gist  of  this  action  is,  '*for  relief 
on  the  ground  of  fraud,"  and  very  clearly  comes  within  the 
provision  of  said  third  subdivision  of  §  18  of  the  code. 

As  the  answer  of  the  three-years  statute  and  the  five-years 
statute  of  limitations,  states  a  tinie  since  the  cause  of  action 
accrued  which  exceeds  the  time  defined  in  said  subdivision 
third  for  the  limitation  of  an  action  for  relief  on  the  ground  of 
fraud,  the  demurrer  to  the  defenses  of  the  three  and  five-years 
limitations  was  properly  overruled.  Both  three  and  five  in- 
clude two.  The  greater  includes  the  less,  and  either  defense 
was  suflScient.  The  code  gives  a  party  fifteen  years  in  which 
to  bring  an  action  for  the  recovery  of  the  possession  of  real 
property,  and  if  the  party  seeks  less  than  his  full  rights,  or 
chooses  to  divide  up  his  cause  of  action,  a  different  and  a  lesser 
period  of  limitation  is  prescribed.  In  this  case  only  two  years. 
Under  this  view  of  the  statute  of  limitations,  as  applied. to  the 
cause  of  action  set  forth  in  the  plaintiff's  petition,  it  is  perhaps 
unnecessary  to  add,  that  the  petition  is  defective  in  stating  a 
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^ose  of  action  which  appears  to  be  barred  by  the  two-years 
^tQte,     There  is  no  allegation  contained  therein  stating  when 
^  fraud  was  discovered,  and  as  the  title  was  taken  to  the 
intestate   In  1865  and  1866,  and  as  the  action  was  not  com- 
mencea  till  July  12th  1875,  more  than  two  years  have  elapsed 
Bince  tl^^  cause  of  action  accrued. 
T^    jtxdgment  of  the  court  below  is  affirmed. 
^^  ^e  Justices  concurring. 


Jambs  Z.  Gapbn  el  d.  v.  L.  T.  Stbphbnbon. 


^Y^^^'^^KB  AT  Sheriff  Sale;  Auignmeia  by  Pwrchater;  Deed  to  ABtignee, 
lY^Q  w^^    B.  ifl  the  purchaser  of  real  estate  at  a  sheriff's  sale,  and  before 
iber^*   ^rn  ^^  *^®  execution  or  order  of  sate,  B.  assigns  his  bid  and  right 
sher^j;^^   to  W.,  and  notifies  the  sheriff  of  such  transfer,  and  directs  the 
JHjj^^^   to  insert  in  the  report  of  his  procee(Hngs  the  name  of  W.  as  the 
^  t.J^^^er,  and  thereafter  the  sheriff  files  the  execution  or  order  of  sale 
X  ^  H       ^^art  with  a  return  thereon  that  he  sold,  the  property  thereon  at 
^^K|^  V?'^  *^  ^'*  ^®  being  the  highest  bidder  therefor,  and  that  his  bid  was 
'^Xghest  and  best  price  offered,  Wd,  that  on  a  motion  to  set  aside  the 
^^e  t)n  account  of  the  substitution  of  the  name  of  W.  as  the  purchaser 
f.^f  that  of  Bm  the  actual  bidder,  the  court  did  not  err  in  overruling  such 
potion,  and  that  the  court,  on  confirming  the  sale,  properly  ordered  the 
deed  to  be  made  to  W.    Held,  aUo,  That  the  sheriff  could  not  contradict 
bis  official  return  in  the  case  by  his  oral  testimony  to  the  court.    [Bond 
V.  WUion,  8-228;  Starkweather  v,  Morgan,  16-274.] 
2,  Motion  to  Set  Aside  Sheriff  Sale;  Appraiser;  DUqualification;  Appear- 
!  ance  Oures  Error.    The  fact  that  an  appraiser  summoned  at  the  time  of 

I  the  attachment  to  inventory  and  appraise  the  attached  real  estate,  is  dis- 

/  qualified  to  act^  is  not  a  ground  to  set  aside  a  sale  made  under  an  execu- 

tion upon  a  final  Judgment  subsequently  rendered  in  the  same  action, 
where  there  is  «n  appearance  by  the  defendant  in  the  case  prior  to  the 
Judgment. 
^  ■  Homestead;  Judgment  Againet  Huihand  Alone,    Where  an  action 

is  proeecnted  against  G.,  and  an  order  of  attachment  is  issued  therein 
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and  a  levy  made  thereunder  upon  real  property  claimed  by  G.  to  be  bit 
homestead,  and  G.  fileo  a  motion  to  discharge  the  attached  property  for 
the  reason  that  it  is  a  homestead,  and  as  such  exempt  from  forced  sale 
under  any  process  in  the  case,  which  motion  on  due  hearing  is  overruled 
by  the  court,  and  thereafter  he  and  his  wife  interpose  the  same  objection 
on  a  motion  to  set  aside  the  sale  after  the  judgment,  hMf  that  this  court 
will  not  reverse  the  action  of  the  court  below  in  refhsing  to  set  aside  the 
sale.  [  Whiiecraw  v.  Whitewing,  3-276 ;  Harrison  v.  Andrem,  18-535.]  Held^ 
dUo,  X^at  the  order  of  the  court  below,  overruling  the  motion  of  the 
husband  and  wife  to  aet  aside  the  sale  of  the  property  sold  upon  execu- 
tion, will  not  affect  the  ultimate  rights  of  said  moving  parties,  nor  be  a 
bar  to  an  action  to  determine  whether  said  property  is  a  homestead,  and, 
as  such,  exempt  from  forced  sale  under  the  execution  issued  in  the  case. 
[Tr^ptow  V.  Buae,  10-170.] 


Mror  from  Montgomery  District  Court 

Action  by  Stephenson  against  James  Z.  Gapen.  An  attach- 
ment at  the  commencement  of  the  action  (in  August  1873) 
was  issued,  and  levied  on  real  estate.  A  motion  by  Gapen  to 
discharge  the  attachment  was  overruled.  Trial,  and  judgment 
in  favor  of  Stephenson,  at  the  September  Term  1874,  for  $8,000, 
and  interest,  and  costs,  and  lien  of  attachment  on  real  estate 
continued,  and  decree  for  the  sale  of  attached  property.  Order 
of  sale  issued  February  9th  1875.  The  sheriff's  return  shows 
that  he  "levied  said  writ"  upon  the  real  estate  therein  de- 
scribed, and  caused  the  same  to  be  duly  appraised,  and  adver- 
tised, and  that  he  sold  the  same  on  the  13th  of  March  1875, 
''for  the  sum  of  $1,700,  cash  in  hand,  to  Thos.  H.  Wills," 
etc.  On  the  report  of  the  sherift  being  made,  a  motion  to 
coniSrni  said  sale  was  filed,  pending  which  said  Gapen,  defend- 
ant, and  MyraE,  his  wife,  moved  to  set  aside  said  sale.  (This 
latter  motion  is  copied  in  the  opinion,  infra.)  On  the  27th  of 
March  1875,  at  the  March  Term,  the  district  court  overruled 
and  denied  the  motion  of  Gapen  and  wife,  and  thereupon,  by 
proper  order,  confirmed  the  sale  of  said  real  property.  Gapen 
and  wife  excepted,  and  now  bring  the  case  here  for  review. 


Twrner  ^  Balstin,  for  plaintiffs  in  error. 
York  f  Humphrey,  for  defendant  in  error. 


Digitized  by 


Google 


JANUARY  TERM,  1877.  616 

Opinion  of  the  Court 

The  opinion  of  the  conrt  was  delivered  by 

HoRTON,  C.  J. :  Plaintiffs  in  error,  by  this  proceeding,  seek 
to  reverse  the  order  of  the  court  below  confirming  the  sale  of 
the  real  estate  made  by  the  sheriff  in  the  action.  Upon  the 
hearing  of  the  motion  to  confirm,  the  plaintiffs  in  error  inter- 
posed their  motion  to  set  aside  the  sale  for  the  reasons — 

"  Ist,  That  the  sheriff  returned  Thomas  H.  Wills,  as  the 
purchaser  at  the  sale,  when  in  truth  and  in  fact  said  Wills  did 
not  bid  upon  nor  purchase  the  real  estate  at  the  sale,  but  one 
H.  M.  Bradley  bid  upon  and  was  the  purchaser  of  the  property 
for  himself,  and  not  for  Wills: 

*^  2d,  That  the  attachment  proceedings  in  the  suit,  in  which, 
after  the  judgment,  the  sale  was  made,  were  irregular,  and 
not  according  to  the  provisions  of  law,  as  one  of  the  persons 
selected  and  summoned  by  the  sheriff  to  make  an  appraise- 
ment of  the  property  attached  was  not  a  householder  at  the 
time  of  his  selection,  nor  at  the  time  of  the  appraisement  un- 
der the  attachment: 

^^  8d,  That  the  real  estate  was  at  the  date  of  the  attachment, 
at  the  time  of  judgment,  and  on  the  day  of  sale,  the  home- 
stead of  plaintiffs  in  error,  and  still  continues  to  be  their  home- 
stead, and  is  exempt  fi*om  forced  sale  uuder  any  process  of 
law;  and  that  the  judgment  upon  which  the  real  estate  was 
sold  was  not  obtained  for  the  payment  of  any  obliration  con- 
tracted for  the  purchase  of  the  premises,  nor  for  the  erection 
of  improvements  thereon,  nor  was  the  execution  issued  to  en- 
force any  lien  given  by  the  consent  of  plaintiffs  iii  error." 

The  sale  was  ordered  to  satisfy  a  judgment  wherein  L.  T. 
Stephenson  was  plaintiff,  and  James  Z.  Gapen  was  the  only  de- 
fendant. An  order  of  attachment  was  issued  and  levied  upon 
the  land  at  the  commencement  of  the  action.  Before  the  trial 
of  the  cause,  the  said  James  Z.  Qapen  moved  to  dissolve  the 
attachment,  assigning  many  causes,  but  including  two  of  the 
grounds  contained  in  the  motion  to  set  aside  the  sale,  viz.,  that 
^e  land  attached  was  the  debtor's  homestead,  and  that  the  ap^ 
praisement  in  the  attachment-proceedings  was  irregular,  as 
one  of  the  appraisers  was  not  a  householder. 

L  In  support  of  the  allegation  that  H«  M.  Bradley  was  the 
highest  bidder  at  the  sale  and  the  purchaser,  the  court  below 
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permitted  the  sheriff  to  testify,  that  he  made  the  return  of 
sale  in  the  name  of  Thos.  H.  Wills,  upon  the  written  order  of 
Bradley,  who  was  in  fact  the  purchaser  of  the  property  sold 
I.  Purchawrat  upou  cxccution.  Thc  order  of  Bradley  to  the  sher- 
liTgiTi^liVof  iff  was  to  the  effect,  that  he  had  transferred  the 

bid.    Deed  to  _  i      i        ,   .  /•     -i        >^  /•  mi 

•MigDee.  purchase  made  hy  him  of  the-Gapen  farm  to  Thos. 
H.  "Wills,  and  directing  the  sheriff  to  make  his  report  of  sale 
SQ  that  the  confirmation  would  be  in  the  name  of  Wills.  The 
return  upon  the  order  of  sale  contradicts  the  statement  of  the 
Hheriff,  as  therein  the  report  is  made,  that  he  "  sold  at  public 
auction  the  property  for  the  sum  of  seventeen  hundred  dollars 
to  Thomas  H.  Wills,  he  being  the  highest  bidder,  and  the  sum 
of  $1,700  being  the  highest  and  best  price  bid  for  the  land." 
The  sheriff  might  have  been  permitted  by  the  court  to  have 
amended  his  return  if  it  had  been  thought  necessary,  but 
the  return  could  not  be  contradicted  in  this  manner,  and  the 
first  reason  given  for  setting  aside  the  sale  is  entirely  insuffi- 
cient. Bond  V.Wilson,  8  Kas.  228;  Starkweather  v.  Morgan,  li 
E[as.  274.  It  seems  also  well  settled,  if  the  sheriff  had  made  a 
return  upon  the  order  of  sale,  in  accordance  with  the  facts 
within  his  own  personal  knowledge,  that  upon  a  sale  to  Brad- 
ley, the  deed  could  be  made  to  Wills.  The  purchaser  may  at 
any  time  before  the  confirmation  of  the  sale  assign  his  bid  to 
another,  and  the  act  will  be  confirmed  by  the  court.  Lessee  of 
Ewing  v.  Higby,  7  Ohio,  198,  204;  Thompson  v.  Manama,  2  Dis- 
ney's Rep.  213;  Jamison  v.  Indor,  8  B.  Mon.  857;  Frizzle  v. 
Beach,  1  Dana,  (Ky.)  212. 

n.  The  fact  that  an  appraiser  summoned  at  the  time  of  the 
attachment  to  inventory  and  appraise  the  property,  was  dis- 
2  A  ntoer-      qualified  under  the  law  to  act,  is  no  ground  to  set 
JSife^fS'i^;    aside  a  sale  made  under  an  execution  upon  a  final 
""'  judgment  subsequently  rendered  in  the  action  in 

jwrhich  the  property  sold  was  levied  upon  under  the  order  of 
attachment.  Where  there  has  been  a  general  appearance  by  a 
defendant  in  the  case  prior  to  such  judgment,  any  mere  irreg- 
ularity in  the  service,  or  proceedings  under  a  writ  of  attach- 
ment, not  taken  advantage  of  by  the  defendant  contesting  the 
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action  prior  to  the  trial,  is  waived,  and"  after  judgment  is  no 
longer  any  matter  of  complaint.     Sec.  228  of  the  code  (Gen, 
Stat  1868,  p.  672,)  giving  authority  to  discbarge  an  attachment 
as  to  the  whole  or  a  part  of  the  property  attached,  prescribes 
that  the  defendant  is  to  make  the  motion  before  judgment 
After  judgment,  and  a  decree  to  sell  the  attached  property, 
the  object  of  the  appraisement  under  the  process  of  attach- 
ment has  been  accomplished — the  appraisement  has  become, 
80  to  speak,  functus  officio.    Before  a  sale  can  be  made  under 
the  order  of  the  court  on  the  judgment,  another  appraisement 
of  the  real  estate  must  be  had.    In  this  case  however,  a  motion 
to  dissolve  the  attachment,  and  discharge  the  property  attached, 
was  made  within  the  time  prescribed,  but  as  no  error  is  as- 
signed thereon  we  do  not  consider  this  question  in  this  opinion. 
HX  The  last  question  to  be  considered  is,  whether  under 
the  circumstances,  the  sale  should  have  been  set  aside  upon  the 
motion  that  the  property  was  the  homestead  of  said  James  Z. 
and  Myra  E.  Gapen.     Myra  E.  Gapen  was  not  a  party  to  the 
action  in  which  the  attachment  was  issued,  the  judgment  ren- 
1  immiMirt      dered,  or  the  sale  made.     None  of  her  rights  could 
SHSfhU.     he  prejudiced  by  any  judgment,  decree,  or  order  of 
buut  aion*.     ^j^^  court  Jo  which  she  was  neither  a  party  nor  privy. 
If  the  farm  in  controversy  is  a  homestead,  in  a  proper  proceed- 
ing the  wife  can  be  fully  heard^  and  the  law  will  give  her  a 
time,  and  place,  and  tribunal  to  establish  her  legal  claims. 
This  court  has  already  held  that  a  judgment  rendered  against 
the  husband  alone  is  not  a  lien  on  the  homestead.  Morris  v. 
Ward^  6  Eas.  289.     The  &ct  that  the  wife  joins  her  husband 
in  the  motion  to  set  aside  the  sale,  does  not  make  her  a  party 
to  the  suit,  and  we  must  disregard  her  appearance  in  the  mat- 
ter, and  consider  the  case  the  same  as  if  the  motion  had  been 
filed  by  James  Z.  Gapen  alone.     After  Gapen  had  introduced 
all  his  evidence  to  support  the  motion  to  discharge  the  prop- 
efty  as  a  homestead,  Stephenson  then  offered  in  answer  thereto 
the  motion  heretofore  filed  in  the  case  to  discharge  the  attach- 
ment, and  the  order  of  the  court  overruling  the  motion.    The 
motion  to  set  aside  the  sale|  because  the  property  was  a  home- 
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stead,  was  yirtually  a  renewal  of  the  motion  previonslj  made 
by  Gtapen,  and  overruled  by  the  court  to  discharge  the  attached 
property.  While  the  doctrine  of  res  adjndiccUay  in  its  strict 
sense,  does  not  apply  to  this  case,  still,  aa  the  motion  was  once 
denied,  and  exceptions  could  have  been  taken  thereto,  and  as 
the  decision  of  the  motion  will  not  affect  the  ultimate  rights  of 
the  parties  in  a  regular  suit  involving  the  same  issues,  we  see 
no  cause  for  the  interference  of  this  court  to  reverse  the  order 
of  the  court  below  overruling  the  motion  on  the  point  pre- 
sented, that  the  property  is  a  homestead.  "  The  court  must  be 
allowed  a  reasonable  discretion  in  each  case,  in  determining 
what  shall,  and  what  shall  not  be  sufficient  ground  to  set  aside 
a  sale."  White- Orow  v.  White- Wing,  8  Kas.  276. 
The  order  of  the  court  below  ia  affirmed. 


All  the  Justices  concurring. 


In  the  matter  of  the  Petition  of  John  Ebbnhaok,  for  a  Writ  of 

Habeas  Corpus. 

Pbosbcutino  Wftnebs  in  Criminal  Gasbb;  lAability  for  Cfotts,  <md  to  Imprit- 
onmerU;  OonatUutiondl  Law.  The  legistature  has  power  to  provide  that, 
when  upon  the  trial  of  a  misdemeanor  the  jury  shall  find  the  defendant 
not  gailty,  and  shall  also  find  that  the  prosecution  was  instituted  from 
malice  or  without  probable  cause,  the  justice  may  adjadge  the  costs 
against  the  prosecuting  witness,  and,  if  he  fail  to  pay  or  give  security  for 
their  payment,  may  commit  him  to  the  county  jail  until  they  are  paid. 
Such  an  imprisonment  would  be  upon  due  process  of  law,  and  after  the 
imprisoned  party  had  had  his  day  in  court,  and  would  not  conflict  with 
section  16  of  the  bill  of  rights,  which  prohibits  imprisonment  for  d^bt 
excd^t'in  cases  of  fraud.  It  follows,  that  { 18  of  chapter  83  of  the  gen- 
eral statutes  is  constitutional  and  valid.  [ShUldB  v,  Oomm*n,  5-690; 
Omm*r$  v.  WhiHng,  4-278;  Qmm'n  v.  ffanhack,  4-282;  State  v,  Menhart, 
9-98;  Stats  v.  OampbeO,  19-481;  Oomm'n  v.WUson,  19-485;  State  v.  Eeimer, 
20-548 ;  Oomm'n  v.  BaHmger,  20-590 ;  StaU  v,  Forney,  31-635.] 


Digitized  by 


Google 


JANUARY  TERM,  1877.  ei9 

Statement  of  the  Case. 


Erwr  from  Oreenwood  District  OmrU 

Ebbkhaok  petitioned  for  a  writ  of  habeaa  corpus.  His  peti* 
tion  (substituting  the  word  "petitioner,"  for  "plaintiff,"  with 
other  necessary  clerical  corrections,)  is  as  follows: 

To  the  Honorable  E.  B.  Pet/ton^  Judge  of  the  Fifth  Judicial  Dis- 
trictj  State  of  Kansas: 

The  petitioner  respectfully  represents  to  your  honor,'  that 
he  is  now  held  in  custody  and  restrained  of  his  liberty  by  one 
J.  L.  Saker,  sheriff  of  Greenwood  county,  state  of  Kansas,  in 
the  city  of  Eureka  in  the  said  county  and  state;  that  the  cause 
and  pretense  of  such  restraint  by  said  Baker  is,  that  on  the  12th 
of  June  1876,  your  petitioner  filed  with  one  F.  H,  Clark  an 
affidavit,  subscribed  and  sworn  to  hy  petitioner,  (the  said  Clark 
bein^  at  that  time  a  justice  of  the  peace  in  and  for  said  Green- 
wood county,)  charging  John  Homschidt,  Herman  Homschidt, 
and  Perry  Tuttle,  with  having  willfully  disturbed  the  peace 
and  quiet  of  the  petitioner  and  his  family,  on  or  about  the 
10th  day  of  June  1875,  and  at  divers  and  sundry  times  prior 
to  and  subsequent  to  said  date,  in  said  county  of  Greenwood, 
in  violation  of  section  268  of  chapter  81  of  General  Statutes  of 
1868,  act  defining  crimes  and  punishments;  that  on  the  2d 
and  3d  days  of  August  1876,  the  said  Herman  Homschidt  was 
tried  on  said  charge  by  a  jury  of  twelve  men,  before  Ira  P. 
Nye,  a  justice  of  the  peace  in  and  for  said  Greenwood  county, 
(to  whose  court  said  action  or  proceeding  had  been  duly 
changed  and  transferred;)  that  the  said  jury  found  the  said 
Herman  Homschidt  "  not  guilty,"  and  further  found  that  the 
prosecution  of  the  said  Herman  Homschidt  was  instituted 
without  probable  cause;  that  the  said  justice  of  the  peace 
adjudged  that  the  complainant  (your  petitioner,  John  Eben- 
hack,)  pay  the  costs  of  said  prosecution,  taxed  at  $185.65,  and 
be  committed  to  the  county  iail  until  said  costs  be  paid;  that 
yotLr  petitioner  was  by  the  said  justice  of  the  peace  committed  to 
the  common  jail  of  .said  Greenwood  county,  and  to  the  custody 
of  the  said  «f.  L.  Baker,  sheriff  as  aforesaid,  until  said  costs 
were  paid;  and  said  Baker  now  restrains  your  petitioner  under 
said  commitment  as  aforesaid.  Your  petitioner  further  says, 
that  said  imprisonment  is  wholly  illegal  and  unjustifiable  in 
this:  Mrst^  The  law  under  which  said  petitioner  was  adjudged 
to  pay  said  costs,  and  is  held  in  custody,  is  unconstitutional 
and  void.    Second,  The  commitment  under  which  he  is  held 
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in  castodj,  is  not  such  an  one  as  complies  with  the  law,  and  is 
not  a  legal  commitment.  Johk  Ebenhack. 

Said  petition  was  duly  sworn  to  by  the  petitioner,  and  the 
district  judge  allowed  the  writ,  as  prayed  for.  The  sheriff 
made  due  return,  stating  that  he  held  said  Ebmhack  in  his 
custody,  and  restrained  of  his  liberty,  by  virtue  of  a  commit- 
ment, etc.,  a  copy  of  which  he  annexed  to  aud  made  a  part  of 
his  return.  This  commitment  is  the  one  mentioned  in  the  pe- 
tition. It  recites  the  proceedings  before  the  justice,  the  judg- 
ment against  Ebenhack  for  the  costs,  etc.,  and  says: 

"And  whereas,  the  said  John  Ebenhack  has  failed  to  pay 
said  costs,  or  any  part  thereof,  or  enter  into  the  bond  therefor, 
as  provided  by  law,  now  therefore,*'  etc. 

The  commitment  is  dated  August  6th  1876,  and  is  signed  by 
Ira  P.  Nye,  justice  of  the  peace.  Upon  the  hearing  before  the 
district  judge,  the  following  order  was  made: 

"  On  this  10th  of  August  1875,  this  cause  coming  on  to  be 
beard  by  said  judge  at  chambers,  and  said  petitioner  and  said 
respondent  appearing  and  being  present,  and  the  court  having 
heard  the  same  on  the  petition  of  said  Ebenhack,  and  return 
thereto  of  said  sheriflF,  it  is  hj  me,  said  judge,  ordered  and 
adjudged  that  said  petitioner  is  illegally  in  custody,  and  that 
he  be  discharged,  and  that  Greenwood  county  pay  the  costs 
hereof." 

From  this  order  an  appeal  was  duly  taken  by  and  in  the 
name  of  the  sheriflf,  and  the  record  is  now  brought  to  this 
court  by  petition  in  error  for  review. 

Gilleit  ^  Fordey  for  the  sheriff,  contended,  that  said  commit- 
ment was  legal  and  valid,  and  that  Ebenhack  was  lawfully 
imprisoned,  and  that  the  district  judge  erred  in  ordering  the 
discharge  of  the  petitioner. 

T.  L.  Davis,  for  Ebenhack,  contended,-  that  the  act  under 
which  the  commitment  was  issued  was  unconstitutional  and 
void. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  The  single  question  in  this  case  is,  as  to  the 
constitutionality  of  section  18,  page  881,  of  the  General  Stat- 
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utes.  That  provides  in  effect,  that  when  upon  a  trial  before 
a  justice  of  the  peace  for  misdemeanor  it  shall  be  found  that 
the  prosecution  was  instituted  maliciously,  or  without  proba- 
ble cause,  the  prosecuting  witness  shall  be  adjudged  to  pay 
the  costs,  and  unless  a  bond  is  given  therefor  shall  be  com- 
mitted to  the  county  jail  until  they  are  paid.  It  is  objected 
that  such  an  imprisonment  would  not  be  ^^  upon  due  process 
of  law,"  and  that  it  could  not  be  said  that  the  prosecuting 
witness  had  had  his  ^May  in  court."  We  do  not  consider  the 
objections  well  taken.  By  coming  into  court  and  filing  his 
compl&int,  he  submits  himself  to  the  jurisdiction  of  the  jus- 
tice, &nd  at  the  same  time  that  the  question  of  the  guilt  of 
the  person,  by  his  affidavit  charged  with  crime,  is  tried,  hie 
own  conduct  in  the  premises  is  inquired  into.  True,  he  is 
not  upon  the  record  as  a  party  plaintiff,  or  defendant;  but  the 
prosecution  is  instituted  at  his  instance,  and  he  appears  upon 
the  record  as  the  complaining  party.  Many  civil  proceedings 
were  formerly  in  the  name  of  the  state  upon  the  relation  of 
some  one.  The  party  plaintiff  was  the  state,  but  the  relator 
was  none  the  less  within  the  jurisdiction  of  the  court,  and 
might  be  reached  and  concluded  by  its  order.  In  analogy  to 
those  proceedings  the  legislature  has  said  in  substance,  that  he 
who  files  a  complaint  for  misdemeanor  shall  bring  both  him- 
self and  the  defendant  into  court.  It  is  true  also,  that  no 
formal  accusation  is  presented  against  the  complainant  upon 
which  he  is  tried  and  found  guilty,  and  that  the  first  written 
statement  of  his  wrong  is  in  the  finding  and  order;  but  the 
same  is  equally  true  in  many  cases  in  commitments  for  con- 
tempt There,  often  the  first  writing  is  the  order  of  the  court 
committing  the  offender  for  the  contempt.  The  proceeding  is 
eumraary ;  but  it  is  clear,  that  it  is  due  process  of  law,  and  that 
the  offender  has  had  his  day  in  court  Indeed,  it  may  well  be 
considered  that  he  who  maliciously,  or  without  probable  cause, 
invokes  the  process  of  a  court  to  oppress  and  wrong  an  inno- 
cent party,  by  placing  him  under  arrest  and  upon  trial  for 
violation  of  law,  is  guilty  of  a  contempt  of  court.  He  has  by 
his  own  wrong  sought  to  prostitute  the  powers  of  the  cpurt  to 
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the  injury  of  another;  and  that  is  condact  which  merits,  as  it 
receives,  the  censure  of  all  courts,  and  the  condemnation  of  all 
persons. 

Again,  it  is  said  that  this  is  in  conflict  with  section  16  of 
our  bill  of  rights.  "No  person  shall  be  imprisoned  for  debt 
except  in  cases  of  fraud/'  But  these  costs  are  cast  upon  him 
as  a  penalty — they  do  not  constitute  strictly  and  simply  a 
debt,  in  the  technical  sense  of  the  word,  any  more  than  the 
fine  imposed  upon  a  party  convicted  of  assault  and  battery,  is 
a  debt  The  legislature  has  in  efiPect  declared  that  an  unwar- 
ranted appeal  in  this  class  of  cases  to  the  criminal  law  is 
itself  a  violation  of  law,  and  sabjects  the  offender  to  punish- 
ment; and  the  penalty  imposed  is  the  costs  of  the  unwar- 
ranted proceedings.  Skidds  v.  CommWs  of  Shawnee  County^ 
5  Kas.  590;  State  v.  Donnelly  11  Iowa,  452;  StaU  v.  Dorr,  68 
K  0.  616. 

The  order  of  the  district  judge  will  be  reversed,  and  the  case 
remanded  for  farther  proceedings  in  accordance  with  the  views 
herein  expressed. 

All  the  Justices  concurring. 


John  H.  Ootjoh  v.  Wm.  B.  Shbrrill. 

Indobsxb;  Pbotsst;  Noncv;  Service  oj  NoHce;  JSkfflciency,  Before  aa  in- 
dorser  can  be  held  upon  a  note,  it  must  appear  that  sufficient  notice  of 
protest  was  duly  served  upon  him;  and  a  finding  that  a  notice,  the  con« 
tents  of  which  are  unknown,  was  served,  is  not  equivalent  to  a  finding 
that  a  notice  of  protest,  much  less  that  a  sufiicient  notice  of  protest,  was 
served.  [Swartz  v,  Redfidd,  13-^50;  ante,  592;  Braley  v.  Buchanan,  21-274; 
Shdby  V.  Judd,  24-161 ;  Sehver  v,  Snively,  24-672;  Bradford  v,  Pauly,  18-216 ; 
J5an*«.06«r,  31-607.] 

Mror  from  Bourbon  District  Court 
Shirrill,  as  plaintiff,  brought  suit  and  recovered  judgment 
agaiDSt  A.  Hawkins  and  W.  I.  Linn,  as  makers,  and  J.  if. 
Couehy  as  indorser,  upon  a  promissory  note  for  (1,000,  and  in- 
terest, dated  August  15th  1874,  payable  ninety  days  after  date. 
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The  plaintiff  had  judgment  at  the  April  Term  1876,    Defend- 
ant  Couch  brings  case  here  on  error. 

McOomas  ^  McKeighan^  for  plaintiff  in  error^  contended, 
that  the  necessary  steps  were  not  taken  by  the  holder  of  the 
note  at  its  maturity,  to  make  the  indorser  liable  for  its  pay- 
ment The  notary's  certificate  of  protest  was  admitted  in 
evidence.  What  does  it  prove?  Simply,  ^^a  demand  and 
refusal  to  pay  at  the  time  and  the  manner  stated  in  such 
protest."  (Sec  18,  p.  117,  Gen.  Stat)  There  must  be  some- 
thing more.  The  indorser  must  have  notice  of  this  demand 
and  refiisal  to  pay,  and  be  informed  that  the  holder  looks  to 
him  for  payment  This  notice  must  contain  a  description  of 
the  note,  an  assertion  that  it  has  been  duly  presented  to  the 
maker  and  dishonored,  and  that  the  holder  looks  to  the  in- 
dorser for  payment.  (Story  on  Notes,  §  848.)  The  court  does 
not  find  that  any  such  notice  was  given.  In  this  matter  the 
notary  acts  as  agent  for  the  holder,  and  he  must  see  to  it  that 
proper  notice  is  given.  For  aught  that  appears  from  the 
findings  of  the  court,  the  notice  sent  to  Couch  might  have 
been  about  patent  medicines. 

Hcarding  ^  Btdery  and  John  Martin,  for  defendant  in  error, 
submitted,  that  the  certificate  of  protest,  which  is  very  full, 
and  regular,  sets  forth  demand,  refusal,  and  notice  of  pro» 
test,  of  all  of  which  facts  it  is  prima  facie  evidence  sufficient 
of  itself  to  charge  the  indorser  by  the  common  law,  independ- 
ently of  any  statutory  provisions.  41  Maine,  82;  86  N.  H. 
188;  1  Pars.  Notes,  685,  note  t.  The  finding  of  facts  shows 
that  notice  of  the  protest  of  the  note  was  placed  by  the  no- 
tary in  the  post-ofiice  at  Fort  Scott,  in  an  envelope,  postage 
paid,  directed  to  "J.  H.  Couch,  City.*'  Notaries  stand  some- 
what upon  the  same  footing  as  mail  carriers;  so  that  all  pre- 
sumptions are  in  favor  of  the  regularity  of  their  official  acts. 
1  Pars.  Notes,  480;  id.  646,  note  n;  18  Kas.  462,  478. 
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The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J.:  The  plaintiff  in  error  was  indorser  of  a 
promissory  note;  and  the  only  question  in  the  case  is,  whether 
the  finding  show  such  notice  of  protest  as  will  make  him 
responsible  to  the  holder.  The  testimony  is  not  preserved, 
and  the  case  stands  alone  upon  the  pleadings  and  findings. 
The  only  finding  which  bears  upon  the  question  of  notice  is 
this: 

'^4th.  That  npon  the  same  day  the  said  notary  placed  in 
the  post-office  in  the  city  of  Fort  Scott,  Kansas,  in  an  envel- 
ope, postage  paid,  which  envelope  was  addressed  as  follows: 
V.  M,  Couch,  City/  a  noticej  the  contents  of  which  he  does  not 
remember." 

Does  this  finding  show  notice  of  protest?  and  such  a  notice 
as  will  bind  the  indorser?  We  think  not.  It  was  the  duty 
of  Sherrill,  as  plaintiff,  and  holder  of  the  note,  to  prove  that 
notice  of  protest  was  given  to  the  indorser.  There  is  no  pre- 
sumption in  favor  of  the  action  of  the  notary,  as  official 
action,  because  it  is  no  part  of  his  duty  as  notary  to  serve 
notice.  If  he  serve  any  notice,  it  is  as  agent  of  the  holder, 
and  not  as  notary.  Hence,  the  finding  as  to  notice  is  to  be 
treated  as  though  notice  had  been  served  by  the  holder. 
Now,  what  notice  was  served?  Who  can  tell  from  these  find- 
ings? It  does  not  even  appear  to  have  been  a  notice  of  pro- 
test It  may  have  been,  for  all  that  the  finding  shows,  as 
counsel  for  plaintiff  in  error  suggest,  a  notice  about  patent 
medicines.  We  cannot  presume  that  the  notice  given  was  a 
notice  of  protest,  and  also  that  it  was  a  sufiieient  notice  of  pro- 
test to  charge  the  indorser. 

As  the  case  stands  upon  findings  of  fact  unquestioned  by 
plaintiff  or  defendant,  we  must  reverse  the  judgment,  and 
remand  the  case  with  instructions  to  enter  judgment  upon 
the  findings  in  favor  of  the  plaintiff  in  error,  defendant  be- 
low. 

All  the  Justices  concurring. 
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N.  J.  SwAYZB  V.  0,  A.  Bbitton. 

L  NoTABT  Public;  Serviee  of  NoHce  of  Protest;  Agent  of  Party,  It  is  no  part 
of  the  official  duty  of  a  notary  public,  by  the  general  1aw-mercliant>  or 
the  etatate  of  this  state,  to  give  notice  of  the  protest  or  dishonor  of  a 
billy  or  note;  and  althoagh  it  is  nsoal  and  convenient  for  the  notary  to 
give  the  notice  in  sach  case,  be  is  the  mere  agent  of  the  bolder  or  party 
antborized  to  give  the  notice.  [Couch  v.  Sherritt^  ante,  624;  SeaJUm  v,  Sco- 
aflZ,  18^133, 436,  ei  seq. ;  Bank  «.  Ober,  31-599.] 

t.  GoKBrmmoxAL  Law;  TUle  of  AeU;  CK 110^  Loan  of  1S7L  Section  one 
of  chapter  110  of  the  laws  of  1871,  is  unconstitutional  and  void,  because 
in  conflict  with  section  16  of  article  2  of  the  constitution  of  the  state,  as 
the  subject-matter  therein  contained  is  not  expressed  in  the  title  to  the 
act.  [Efeoiw  V,  Adams,  21-124 ;  Shepherd  v,  Hdmen,  23-508 ;  $Staie  v.  Barrett, 
S7-218, 222;  JL  JL  «.  Lmg,  27-692;  PMlpw,  v,\MoOarty,  24-402.] 

Error  from  Chase  District  OourL 
Aonon  by  Swayze  against  two  parties  as  makers,  and  two 
others  as  indorsers,  of  a  promissory  note.  The  note  was  for 
$1,500,  dated  let  May  1876,  payable  ninety  days  thereafter, 
with  interest  from  maturity  at  twelve  per  cent,  per  annum. 
The  makers  pleaded  usury.  The  indorsers  answered  sep- 
arately, and  each  a  general  denial.  Trial  at  the  December 
Term  1875.  S*indings  and  judgment  for  plaintiff  against 
both  makers  and  one  indorser,  for  $1,498.80,  and  costs,  and 
finding  in  favor  of  defendant  BriUon^  and  judgment  in  his 
favor  for  costs.  Swayze^  plaintiff,  brings  the  case  here,  seek- 
ing a  reversal  of  the  judgment  as  to  defendant  Briiton. 

Oilieit  ^  Fordcy  for  plaintiff. 

Buggies  ^  Starry^  for  defendant  Britton. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  In  May  1869,  this  court  in  the  case  of  Hime 
V,  Wattf  5  Eas.  84,  decided  that  when  the  indorser  of  a  bill  of 
exchange  or  promissory  note  resided  in  the  same  city  or  town 
where  the  protest  thereof  was  made^  notice  of  the  dishonor  of 
the  bill  or  note  must  be  personal,  or  by  leaving  it,  if  the  party 
be  absent,  at  his  dwelling-house,  or  usual  place  of  business. 
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In  1871  the  legislature  attempted  to  change  this  rale,  or  rather 
to  avoid  this  decision,  by  passing  an  act  entitled  ^^An  act  con* 
cerning  notaries  public/*  approved  March  2d  1871,  (Laws 
1871,  p.  270,)  by  the  first  section  of  which  it  is  provided,  that 
'^  services  of  notices  of  protest  on  parties  residing  in  the  town 
or  city  where  such  protest  is  made,  may  be  by  depositing  such 
notice  in  the  post-office,  in  a  sealed  envelope,  addressed  to 
such  person,  with  the  postage  prepaid.'*  The  qnestitn  is 
raised  in  this  case,  that  the  legislature  was  not  successinl  in 
its  attempt,  because  it  is  alleged  that  said  section  1  of  said 
law,  (ch.  110,  Laws  of  1871,)  is  in  conflict  with  that  part  of 
section  16  of  article  2  of  the  constitution  of  the  state,  which 
prescribes,  '*No  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  titie."  The  facts  in 
the  case  are  that  on  May  Ist  1876,  John  McDowall  and  Alex. 
Hughan  made  their  promissory  note  to  James  Rayburn, 
whereby  they  agreed  to  pay  to  Rayburn  or  order,  ninety 
days  after  date,  fifteen  hundred  dollars,  payable  at  the  office 
of  the  Chase  County  Bank,  in  the  city  of  Cottonwood  Palls, 
in  Chase  county,  Kansas,  with  interest  at  the  rate  of  twelve 
per  cent  per  annum  after  maturity,  and  reasonable  attorney* 
fees  if  collected  by  suit.  The  payee  of  the  note,  for  a  valuable 
consideration,  and  before  its  maturity,  indorsed  the  note  and 
delivered  it  to  C.  A.  Britton,  who  for  a  valuable  consideration 
indorsed  the  same  and  delivered  it  to  plaintiff  in  error,  who 
afterward  brought  suit  thereon  against  the  makers  and  indors- 
ers.  Britton  answered  separately.  The  case  was  tried  by 
the  court,  a  jury  being  waived,  and  in  addition  to  the  general 
finding  for  the  defendant  Britton,  the  court  also  made  special 
findings  of  fact,  and  conclusions  of  law. 

The  question  of  law  presented  by  the  findings,  of  fact  is, 
whether  the  service  of  notice  of  protest  by  placing  it  in  an 
envelope  addressed  to  C.  A.  Britton,  Cottonwood  Falls,  Kan- 
sas, and  deposited,  duly  stamped,  in  the  post-office,  at  said 
Cottonwood  Falls,  is  sufficient  notice  to  bind  tiie  said  Britton 
as  an  indorser,  who  lived  in  the  same  town  at  date  of  protest 
If  section  1  of  the  law  of  1871  above  quoted  is  valid,  the 
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service  of  the  notice  of  protest  made  was  suffioient;  if  said 
section  is  in  conflict  with  §16  of  article  2,  of  the  constitution, 
then  there  was  a  want  of  legal  notice,  in  the  absence  of  any 
finding  that  the  indorser  actually  received  such  notice  on  the 
same  day,  or  the  next  after  the  note  was  dishonored.  This 
court  has  held  that  the  constitutional  provision,  that  "  no  bill 
shall  contain  more  than  onis  subject,  which  shall  be  clearly 
expressed  in  its  title,''  is  mandatory.  Gammers  of  Sedgwick 
Coitniy  9*  Bailey ^  18  Kas.  600;  and  hence  our  examination 
of  the  question  yresented  will  be  to  ascertain  whether  said 
section  is  clearly  expressed  in  the  title  of  the  act.  The  act, 
as  above  stated,  \b  entitled,  *^An  act  concerning  notaries  pub- 
lic." The  first  ruestion  which  naturally  suggests  itself  in 
the  determination  of  this  matter  is,  Whose  duty  is  it  to  give 
the  notice  of  protest?  The  doctrine  is  well  settled,  that  any 
party  to  the  instrument,  whose  liability  is  fixed,  or  who,  on 
the  paper  being  returned  to  him  when  he  pays  it,  will  be  en- 
titled to  reimbursement  from  some  prior  party,  may  personally 
give  this  notice.  Thus,  if  the  holder  duly  notifies  the  sixth 
indorser,  and  he  the  fifth,  and  he  the  fourth,  and  so  on,  to 
the  first,  the  latter  will  be  liable  to  all  the  parties.  (2  Daniel 
on  Negotiable  Instruments,  42.)  It  is  equally  well  settled, 
that  the  notice  giveu  by  an  agent  is  the  same  as  if  by  the 
holder  himself;  and  it  may  be  in  the  agent's  name,  or  in  the 
name  of  another  pa^rty.-  The  notice  is  usually  in  writing, 
bnt  it  is  sufficient  ii  it  be  given  verbally.  Hence,  as  service 
of  notice  of  dishonoi  can  be  given  without  the  intervention 
of  a  notary  public,  after  the  protest  is  made,  by  any  person 
who  stands  in  any  relation  to  the  paper  as  above  stated,  we 
cannot  conceive  how  it  can  be  claimed  that  said  section  can 
apply  to  all  notices  of  protest  served  through  the  post-office 
on  parties  residing  in  the  town  or  city  where  such  protest  is 
made.  The  tide  of  the  act  is  limited  to  "  notaries  public." 
No  reference  is  made  therein  to  ** notes,*'  or  "bills,'*  or  the 
"service  of  notices  of  protest."  Holders,  indorsers,  or  their 
agents  (not  notaries  public)  giving  notices  of  protest,  are  not 
included  in  any  part  of  the  title  of  the  act    As  to  all  notice 
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of  protest  given  by  persone  not  notaries  public,  in  accordance 
with  the  provisions  of  said  section ,  without  further  argun^ent, 
we  think  it  will  be  conceded  that  they  are  insufficient  to 
charge  the  parties  on  whom  it  is  intended  to  fix  liability, 
unless  actual  notice  is  shown.  As  to  this  class  of  notices, 
section  1  is  absolutely  void,  as  being  in  conflict  with  section 
16  of  article  2  of  the  constitution  of  the  state.  Indeed,  the 
learned  counsel  for  the  plaintiff  in  error  almost  admit  this 
conclusion  in  their  brief,  as  they  state,  ^^It  seems  to  us  that 
the  most  that  can  be  fairly  claimed  (if  anything)  on  the  other 
side  would  be,  that  said  section  1  would  only  be  unconstitu* 
tional  (if  at  all)  in  so  far  as  applied  to  validate  notices  served 
in  this  way  by  persons  other  tlian  notaries  public.''  Under 
this  conclusion  the  usefulness  or  importance  of  said  section  1 
is  almost  entirely  destroyed,  if  by  any  reasoning  it  could  be 
held  valid  as  to  notices  of  protest  served,  as  therein  provided, 
by  notaries  public. 

The  next  question  for  consideration  is,  in  what  capacity 
does  a  notary  public  act  in  giving  notices  of  protest?  Is  it  an 
official  act^  or  does  he  simply  act  as  the  agent  of  the  party  for 
whom  he  makes  the  protest?  By  the  law*merchant  the  notary 
to  whom  the  bill  or  note  has  been  given  for  presentment,  may, 
as  the  agent  of  the  holder,  give  notice;  but  it  is  no  part  of  his 
official  duty.  Bark  v.  McKay ^  2  How.  66;  Harris  v.Bobmsonj 
4  How.  336;  2  Daniel  on  Negotiable  Instruments,  §991,  page 
46;  1  Parsons  on  Notes,  ch.  12,  §5,  page  506.  Unless  then 
the  statutes  of  our  state  have  conferred  upon  notaries  public 
this  official  duty,  it  would  be  a  misnomer  to  say  that  **  an  act 
concerning  notaries  public"  clearly  expresses  in  its  title  the 
manner  of  serving  notices  of  protest,  or  even  directs  by  its 
title  an  examination  of  the  provisions  of  the  act  to  ascertain 
anything  in  relation  to  such  service.  The  duties  and  powers 
of  notaries  public  in  relation  to  bills  and  notes  are  stated  in 
section  6,  ch.  71,  Gen.  Stat  1868,  page  597,  and  are  as  fol- 
lows: 

"Sec.  8.  Notaries  public  shall  have  authority  ♦  ♦  ♦  to 
demand  acceptance,  or  payment,  of  foreign  and  inland  bills  of 
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exchange,  and  of  promissory  notes,  and  protest  the  same  for 
non-acceptance,  or  non-payment,  as  the  case  may  require,  and 
to  exercise  such  other  powers  and  duties  as  by  the  law  of  na- 
tions and  commercial  usage  may  be  performed  by  notaries 
public." 

Section  18, ch.  14,  Qen.  Stat  1868,  page  117,  provides,  "that 
a  notarial  protest  shall  be  evideuce  of  a  demand  and  refusal 
to  pay  a  bond,  promissory  note,  or  bill  of  exchange,  at  the 
time  and  in  the  manner  stated  in  such  protest,  until  the  con- 
trary is  shown."  Technical  words,  by  our  statute,  must  be 
construed  according  to  their  peculiar  and  appropriate  mean- 
ing; and  the  word  "protest,"  has  a  well-known  and  well- 
defined  signification  in  law.  It  means  only,  the  formal 
declaration  drawn  up  and  signed  by  the  notary.  It  is  stated 
by  Daniel,  vol.  2,  §  929,  page  4,  of  his  work  on  negotiable  in- 
struments, "that  a  protest  is  the  solemn  declaration  on  the 
part  of  the  holder  against  any  loss  to  be  sustained  by  him  by 
reason  of  the  non-acceptance,  or  even  non-payment,  as  the 
case  may  be,  of  the  bill  in  question;  and  the  calling  of  the 
notary  to  witness  that  due  steps  have  been  taken  to  prevent 
it"    BurrilFs  Law  Dictionary  defines  it  as  follows: 

"A  formal  statement  in  writing,  by  a  public  notary,  under 
seal,  that  a  certain  bill  of  exchange  or  promissory  note  (de- 
scribing it)  was  on  a  certain  day  presented  for  payment,  or 
acceptance,  and  that  such  payment  or  acceptance  was  refused. 
Whereupon  the  notary  protests  against  the  parties  for  the  loss 
or  damage  which  may  arise  therefrom."     2  Burrill,  349. 

A  like  meaning  is  given  in  Bouvier's  Law  Dictionary,  vol. 
2*  §  8)  p&go  890.  The  section  of  the  statute  above  quoted, 
declaring  that  a  notarial  protest  is  evidence  only  of  a  demand 
and  refusal,  is  in  accordance  with  the  legal  definitions  of  pro- 
test, and  additional  authority  that  the  protest  does  not  include 
the  giving  of  the  notices  thereof;  and  as  a  necessary  conclu- 
sion, that  such  act  is  no  part  of  the  ofiSicial  duty  of  the  notary. 
If  the  notary  gives  the  notice,  he  is  the  mere  agent  of  the 
holder  or  party  authorized  to  give  the  notice.  Pinkhaniy  Ex- 
eeuirix^  v.  Mouay^  9  Metcalf,  176;  Smedes  v.  UOea  Bank,  20 
Johns.   872;  Orawford  v.  Branch  Bank,  7  Ala.   206;  Shed  v. 
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Bretty  1  Pick.  401;  FuUan  v.  MeOracken,  18  Md.  528;  Benick  v. 
BobbmSj  28  Mo.  889.  And  so  held  by  this  court,  at  the  present 
term,  in  Couch  v.  SherriUy  ante,  page  624.  Again,  section  5  of 
the  act  respecting  notaries  public  (Gen.  Stat.  1868,  page  597,) 
prescribes  that  every  "  notary  shall  provide  ^  notarial  seal,  con- 
taining his  name  and  place  of  residence,  and  he  shall  authen- 
ticate all  his  official  acts,  attestations,  and  instruments 
therewith.**  If  the  counsel  for  plaintiff  in  error  are  right  in 
their  conclusion,  that  the  term  ^^protest,'*  as  used  in  section  6 
of  the  notary  act,  above  quoted,  includes  not  only  presentment 
and  demand,  but  also  notice  of  dishonor,  then  such  notices 
should  be  authenticated  by  the  seal  of  the  notary.  Such  is 
neither  the  practice,  nor  does  the  law  require  it.  Indeed,  we 
do  not  think  any  one  will  seriously  contend  that  the  notary^ 
when  giving  written  notice  of  dishonor  of  a  bill  or  note, 
should  authenticate  such  notice  with  his  official  seal.  It  is  not 
an  official  act.  No  seal  is  necessary.  Nor  need  the  notice 
purport  to  be  issued  under  the  official  seal  of  the  officer. 
From  these  deductions  we  arrive  at  the  result,  that  a  notary 
public  in  giving  a  notice  of  protest  of  paper  is  not  acting  offi- 
cially, and  only  performs  the  act  as  the  agent  of  the  party 
having  the  right  to  give  such  notice,  and  therefore  that  section 
1  of  ch.  110,  laws  of  1871,  is  unconstitutional  and  void,  as  the 
matters  therein  contained  are  not  expressed  in  the  title  to  the 
bill,  as  required  by  §  16  of  article  2  of  the  oonstitution  of  the 
state. 

It  is  argued  in  the  brief  of  counsel  of  the  plaintiff  in  error, 
that  it  is  usual  and  customary  for  notaries  to  give  the  notice 
of  dishonor,  and  as  there  is  a  fee  of  ten  cents  provided  by  the 
law  of  1875,  ch.  99,  for  notaries  public  for  each  notice  of  pro- 
test, (which  was  formerly  fifty  cents.  Gen.  Stat  §9,  page  480,) 
therefore  notaries  should  be  held  as  officially  empowered  to  act 
in  that  respect.  In  reply  we  answer,  that  while  it  is  true  that 
usually  such  notices  are  thus  given,  it  is  not  infrequently  the 
case  that  the  notary  makes  out  the  notices,  and  sends  them  to 
the  holder,  or  the  bank  from  which  he  receives  the  note  for 
protest,  and  thereupon  the  holder  himself,  or  the  officers  of 
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the  bank,  make  due  service  of  the  notices  of  dishonor.  In  all 
cases,  where  the  residence  of  the  indorsers  to  the  paper  are 
unknown  to  the  notary,  this  is  done.  If  the  holder,  or  other 
party  interested,  wishes  the  notary  to  give  the  notice  as  his 
agent,  the  statute  fixes  the  compensation,  hut  does  not  thereby 
make  the  giving  such  notice  the  official  act  of  the  notary;  nor 
do  we  think  the  frequency  with  which  notaries  give  notice  of 
dishonor  of  paper  a  sufficient  reason  for  holding  the  title  of 
the  act  as  expressive  of  the  subject-matter  in  section  1,  as  the 
act  of  ^ving  the  notice  is  one  of  agencj/^  and  not  a  notarial  one. 
A  title  relating  to  agents  would  be  more  expressive  of  section 
1  than  the  one  adopted  by  the  legislature;  and  yet  such  a  title 
would  be  insufficient  within  the  meaning  of  the  constitution. 
We  hold  that  the  cases  cited,  of  I\imer  v.  Sogers^  8  Ind,  140, 
and  Msher  v.  State  Bank^  7  Blackf.  611,  are  not  in  point,  as  the 
certificates  of  notaries  in  that  state  are  evidence  of  the  facts 
therein  set  forth,  and  the  laws  of  Indiana  differ  from  ours  in 
this  and  other  respects. 

Neither  are  we  convinced  that  we  should,  for  fear  of  causing 
disastrous  results,  as  counsel  who  ask  us  to  reverse  the  action 
of  the  court  below  suggest,  reach  a  different  conclusion  than 
we  have  as  to  the  constitutionality  of  said  section  1.  We  do 
not  think  that  the  effect  of  this  decision  will  be  very  calami- 
tous in  the  state.  The  section  under  ban,  could  not  possibly 
apply  to  other  notices  than  those  given  by  notaries,  by  any 
stretch  of  judicial  power;  and  in  no  future  case  will  this  de- 
cision have  any  effect  to  discharge  an  indorser,  or  other  party 
liable  to  be  charged  on  a  bill  or  note,  by  protest,  and  notice 
thereof,  where  the  actual  receipt  of  such  notice,  within  the 
proper  time,  can  be  shown.  We  cannot  presume  that  parties 
who  have  received  such  notices  as  the  one  sent  in  this  case, 
will  under  oath  deny  the  fact.  In  the  case  at  bar,  on  the  trial 
of  the  same,  it  does  not  appear  that  any  effort  was  made  to 
show  that  Britton  actually  received  the  notice,  and  no  finding 
is  made,  or  asked  for  by  any  party,  thereon.  Whether  the  cir- 
cumstances of  the  case  prevented  such  proof,  or  whether  it 
was  not  thought  necessary,  we  are  not  informed.     Hereafter 


Digitized  by 


Google 


682  SUPREME  COUKT  OF  KANSAS. 

Swayxe  v.  Britton. 

when  cases  of  this  exact  character  are  tried,  we  suppose  an  at* 
tempt,  at  leasts  will  be  made  to  show  the  actual  reception  of 
the  notice  of  dishonor;  and  when  a  notice,  placed  in  a  sealed 
envelope,  duly  addressed,  with  the  postage  prepaid,  is  depos* 
ited  in  the  post-office  of  the  town  or  city  where  the  party  to 
whom  it  is  directed  resides,  but  little  difficulty  ought  to  be  ex- 
perienced  in  obtaining  sufficient  evidence  to  support  a  finding 
that  such  person  actually  received  the  same.  In  further  oppo- 
sition to  the  doctrine  advanced  by  counsel  for  plaintiff  in  error, 
that  this  tourt  ought,  if  possible,  to  hold  said  section  1  consti- 
tutional, to  conserve  important  pecuniary  interests  resting 
Ihereon,  we  reply,  that  it  would  be  favoring  pernicious  legisla- 
tion to  say  that  notices  of  dishonor  given  by  one  person,  in 
one  way,  are  good,  and  like  notices  given  in  the  same  way  by 
another  person  who  bas  the  same  right  to  give  them,  are  bad. 
Such  a  ruling  would  lead  to  "confusion  worse  confounded." 
The  legislature  never  intended  to  make  this  distinction  in  the 
manner  of  serving  notices  of  protest. 
The  judgment  will  be  affirmed. 

Valentine,  J. :  The  "subject"  contained  in  section  1  of  the 
-uct  concerning  notaries  public,"  (Laws  of  1871,  page  270,)  is 
not  only  not  "clearly  expressed"  in  the  title  of  said  act,  as 
required  by  the  constitution,  (art.  2,  §16,)  but  it  is  clearly,  as 
I  think,  not  expressed  in  the  title  in  any  manner  whatever. 
Therefore  said  section  1  has  no  force. 

Brbwbb,  J.,  dissenting:  I  think  the  majority  of  the  court  are 
giving  to  the  constitutional  provision  concerning  the  title  of 
bills,  a  more  technical  and  stringent  construction  than  it  should 
receive.  The  purpose  of  this  provision  was,  to  prevent  surrep- 
titious legislation  by  incorporating  into  a  bill  matters  entirely 
foreign  to  the  general  subject  of  the  act,  and  of  which  the  titie 
would  to  the  ordinary  understanding  give  no  indication.  But 
if  there  is  such  a  connection  between  the  general  subject  of 
the  act,  as  indicated  by  its  title,  and  the  particular  section,  as 
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would  make  the  one  suggest  the  other,  although  the  connec- 
tion arises^  not  from  any  strict  legal  relation  between  the  two, 
but  from  the  general  customs  of  business,  and  the  common 
understanding  and  use  of  certain  terms  which  in  strict  legal 
sense  may  have  a  more  limited  signification,  this  constitutional 
provision  has  no  application.     Now  I  agree  with  most  of  the 
propositions  of  law  stated  by  the  Chief  Justice  in  the  opinion 
of  the  court    It  is  no  part  of  the  official  duty  of  the  notary 
public  to  serve  notices  of  protest    His  official  action  ends  with 
the  protest    Anybody  may  serve  the  notice,  and  serving,  serves 
it  as  the  agent  of  the  holder  or  party  authorized  to  give  the  no- 
tice.    The  term  "protest,"  in  its  strict  legal  sense,  does  not 
include  "  notice/'     That  is  a  separate  and  independent  act. 
Yet  it  is  equally  true,  that,  generally,  the  notary  does  serve 
the  notice.    He  makes  the  protest,  and  serves  the  notice,  in 
fact  does  everything  necessary  to  charge  the  indorser.    And  in 
eommon  parlance  the  term  "protest"  is  used  to  include  the 
entire  proceedings  necessary  to  charge  the  indorser.    If  a  busi- 
ness man  hands  a  note  to  a  notary,  with  the  request  that  he 
"protest  it,"  he  es5)ects  him,  without  further  words,  to  give 
notice.    It  is  his  customary  act.     And  if  one  business  man 
asks  another  whether  a  note  has  been  protested,  in  his  thought 
he  includes  notice  as  well,  and  expects  an  answer  accordingly. 
Now  it  seems  to  me,  that  legislation  may  properly  rest  on  the 
customary  methods  of  transacting  business,  and  the  common 
use  and  understanding  of  terms.    I  venture  the  assertion,  that 
not  one  business  man  in  a  thousand  would  be  astonished  to 
find  in  an  act  concerning  notaries  public  a  provision  concern- 
ing notices  of  protest,  and  that  only  the  ingenious  and  critical 
lawyer  would  ever  think  of  this  constitutional  provision  work- 
ing a  prohibition  upon  such  legislation.     I  think  that  §1  of 
said  act  of  1871  is  valid,  and  should  be  upheld. 
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WiLLUM  H.  Clark  v.  Washington  Libbbt. 

Contract,  without  Consideration,  Void;  Deed  of  Ottawa  Indian,  When  Void, 
Where  H.,  a  coancilman  and  headman  of  the  Ottawa  Indians,  for  |1,900 
makes  a  warranty  deed  to  K  to  certain  land  patented  to  H.  under  the 
first  clause  of  article  3  of  the  treaty  with  said  Indians  proclaimed  July 
28t^  1862,  which  deed  is  null  and  void  at  time  of  its  execution,  and  said 
H.,  after  he  has  become  a  citizen  of  the  United  States  by  the  terms  of 
the  treaty,  executes  a  quitclaim  deed  to  C  of  the  same  land,  for  the  con- 
sideration of  1200,  and  thereafter  C.  delivers  to  H.,  voluntarily,  and  with* 
out  any  consideration,  a  written  agreement  to  liie  effect  that  he  will 
notify  certain  parties  who  claim  to  have  title  to  said  lands  from  H.  that 
he  has  the  same,  and  that  he  will  offer  to  perfect  their  title  thereto,  but 
if  said  parties  refuse  and  neglect  to  purchase  the  title  of  C.  within  sixty 
days,  then  C.  is  to  be  released  from  any  obligation  to  convey  the  title  to 
said  parties,  Jidd,  that  such  agreement  is  a  promise  for  which  there  is  no 
consideration,  and  that  it  cannot  be  enforced  at  law.  Such  agreement, 
under  such  circumstances,  is  no  defense  to  an  action  brought  by  C.  against 
the  grantee  of  K.  to  recover  the  possession  of  the  real  property  deeded 
to  a  by  H.    IBaldwin  v.  Squiret,  20-281 ;  Libbey  9.  Clark,  25-496.] 


Error  from  Ihinklin  District  OaurU 

Ejbotmbnt  brought  by  Clark^  for  240  acreaof  land  in  Frank- 
lin county — part  of  the  lands  patented  to  one  Wm.  Hurr,  a 
councilman  and  headman  of  the  Ottawa  tribe  of  Indians,  un- 
der the  provisions  of  the  Sd  article  of  the  Ottawa  treaty  of 
1862.  Clark  claimed  title  in  fee,  under  a  deed  from  said 
Hurr  and  wife  to  himself,  dated  November  18th  1872.  Libbey 
claimed  title  in  fee,  as  grantee  of  I.  S.  Kalloch,  whose  title  was 
evidenced  by  a  deed  from  said  Hurr  and  wife,  dated  December 
let  1865.  The  case  was  in  this  court  at  the  January  Term 
1875;  (14  Kas.  436.)  On  being  remanded  to  the  district  court, 
a  retrial  was  there  had,  at  the  November  Term  1875.  Find- 
ings and  judgment  for  defendant,  and  the  plaintiff  brings  the 
case  here  on  error. 

W.  H.  Clark,  plaintiff,  for  himself. 

J.  W.  Def&rd,  and  H.  P.  Welsh,  for  defendant 
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The  opinion  of  the  court  was  delivered  by 

HoBTON,  0,  J. :  Action  of  ejectment  After  Clark  had  of- 
fered in  evidence  on  the  trial  in  the  court  below,  to  sustain  his 
cause  of  action,  and  title  to  the  premises  in  controversy,  a 
patent  to  the  premises  from  the  United  States  to  "Wm.  Hurr 
of  the  date  of  December  1st  1865,  and  a  quitclaim  deed  from 
Wm.  Hurr  and  Emily  W.  Hurr  to  himself  of  the  same  prop- 
erty, of  date  November  18th  1872,  for  the  consideration  of 
$200,  he  rested  his  case.  The  defendant  on  his  part  then 
called  the  plaintiff  as  a  witness  for  the  defense,  who  testified 
that  he  made  the  agreement  attached  to  the  amended  answer 
on  the  evening  of  November  13th  1872,  some  six  or  eight 
hours  after  the  deed  from  Hurr  and  wife  to  himself  was  exe- 
cuted and  delivered  to  him;  that  when  he  made  the  purchase 
from  Hurr  of  the  lands,  and  when  the  deed  was  executed  and 
delivered,  nothing  had  been  said  about  the  agreement,  but 
that  aft€|rward,  at  the  request  of  Hurr,  and  without  any  con- 
sideration therefor,  he  (Clark)  executed  the  said  agreement 
The  agreement  is  as  follows : 

"B^NOW  ALL  MEN  by  these  presents,  that  I,  W.  H.  OlarKv 
of  Ottawa,  Franklin  county,  feansas,  have  this  day  received 
from  Wm.  Hurr  of  the  Ottawa  Nation,  Indian  Territory,  a 
quitclaim  deed  to  the  following-described  tracts  or  parcels  of 
land  situated  in  Franklin  county,  state  of  Kansas,  to-wit,  the 
E.J  of  the  W.J  of  section  80,  and  the  E.J  of  the  N.W.J  of 
section  81,  both  tracts  of  land  in  township  16,  range  20;  also, 
the  E.J  of  the  N.W.J  of  section  7,  township  17,  range  20,  all 
of  said  tracts  containing  820  acres  of  land;  and  I  do  hereby 
agree  to  notify  certain  parties  who  claim  to  have  title  to  said 
lands  from  William  Hurr,  that  I  now  have  the  same,  and  to 
offer  to  perfect  their  title  to  said  land.  And  it  is  hereby 
agreed  and  understood,  that  in  case  said  parties  refuse  and 
neglect  to  purchase  said  title  within  sixty  days  from  the  date 
of  notification,  then  in  that  case  I  am  to  be  released  from  any 
obligations  to  convey  the  said  title  to  said  parties. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  this  18th 
day  of  November,  1872.  Wm.  H.  Clark.** 

The  said  agreement  was  then  read;  and  the  defendant  of- 
fered in  evidence,  against  the  objections  of  the  plaintiff,  a 
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warranty  deed  from  Wm.  Hurr  and  wife  to  L  S.  Kalloch,  of 
December  let  1865,  for  the  same  lands,  the  consideration 
being  $1,800;  and  a  warranty  deed  from  I.  S.  Xalloch  and 
wife  to  the  defendant,  the  execution  of  which  was  acknowl- 
edged and  certified,  December  9th  1865.  Both  of  said  deeds 
were  duly  filed  for  record  in  the  ofiice  of  the  register  of  deeds 
of  Franklin  county  in  June  1866.  Defendant  then  rested. 
PlaintifiT  in  rebuttal  testified,  that  on  December  8d  1872,  and 
soon  after  he  made  the  agreement  with  Wm.  Hurr,  he  wrote 
a  letter  which  he  addressed  to  "Washington  Libbey,  at  his 
street  and  number,  in  Chicago,  Illinois,  and  mailed  the  same 
in  Ottawa,  Kansas.  The  following  is  a  copy  of  the  letter 
which  was  read  in  evidence: 

Ottawa,  Kansas,  Dbcbmbbb  8d,  1872. 

Washington  Libbky,  Esq.— jDear  Sir:  On  the  18th  of  last 
month  I  purchased  from  Wm.  Hurr  the  following-described 
lands,  to-wit,  the  E.J  of  the  W.J  of  section  80,  and  the  E.J^ 
of  the  N.W.J  of  section  31,  township  16,  range  20,  Franklin 
county,  Kansas;  and  I  find  from  the  record  in  the  office  of 
the  register  of  deeds  of  this  county,  that  you  claim  to  have 
some  kind  of  a  title  to  said  lands;  and  in  order  to  perfect  your 
title  to  said  lands,  I  hereby  ofter  to  sell  you  my  title  at  the 
price  of  ten  dollars  per  acre,  and  in  order  to  give  you  time  to 
investigate  my  title,  and  satisfy  yourself  of  its  validity,  I  will 
give  you  until  the  10th  day  of  February  1878,  to  complete 
the  purchase  of  my  title. 

I  am  yours  very  truly,        Wm.  H.  Clark. 

Witness  then  testified  that  he  did  not  receive  any  direct 
answer  to  his  letter  from  Mr.  Libbey,  and  on  February  17th 
1873,  he  wrote  and  sent  to  Washington  Libbey  the  following 
letter: 

Ottawa,  Kansas,  February  17th,  1873. 

W.  LiBBBT — Dear  Sir:  I  wrote  you  in  December  last,  in 
regard  to  the  land  here,-  which  you  bought  of  Kalloch,  and  I 
have  since  learned  from  Mr.  Kalloch  that  you  intend  to  fight 
me  to  the  bitter  end;  and  as  there  is  a  question  as  to  who  has 
the  better  title,  you  or  I,  and  as  I  don't  feel  able  to  fight  you, 
I  would  much  rather  settle  that  fight  When  I  bought  the 
land  from  Hurr  I  only  gave  him  $200  for  it,  but  I  don't  feel 
able  to  lose  that  sum ;  and  as  I  agreed  with  Hurr  to  give  you 
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.  chaDce  to  buy  me  out,  I  woald  like  you  to  make  me 

*jj  offer  of  what  you  will  give,  and  I  assore  you  that  any  offer 

Qat  yoQ  nai^y  make  me  will  be  favorably  considered.    At 

^m  write  me,  and  tell  me  the  best  you  will  do,  for  I  am 

^^ioas  to  get  clear  of  the  thing. 

Yours  truly,      W.  H.  Clark. 

-4.ud  that  on  March  7th  1873,  at  Ottawa,  E^ansas,  he  re- 

f02ved  in  the  post-ofiBce  the  following  letter,  which  was  iden- 

r.^  and  admitted  in  evidence  as  the  letter  of  "Washinffton 

nj^  Chicago,  March  5th,  1878. 

^^-   ^I.  Clark,  Esq. — Dear  Sir:  Your  favor  of  the  17th  hae 
COTXie   t;o  hand,  and  contents  noted.     The  land  you  refer  to  I 
Y^Te    bci^  a  warranty  deed  for,  several  years,  from  L  S.  TSjbA- 
*^^"-  Yours  truly,      Washington  Libbby. 

Cl«,x*^  then  testified,  that  on  the  next  day  he  commenced 

thiB  ^c^t:;ion.     It  was  then  admitted  in  court  by  both  parties, 

that    X-     S.  Kalloch  was  a  white  man,  and  that  William  Hurr 

was  &-i:fe.  Indian,  a  headman,  and  councilman  of  said  tribe;  and 

^80^   that  said  land  in  plaintiff's  petition  mentioned  was  a  part 

of  tb^  :five  sections  of  land  set  apart  for  the  chiefs,  headmen, 

and  oonncilmen  of  said  tribe  under  the  provisions  of  art.  3.  of 

^®  Ottawa  treaty  of  1862.    The  above  was  all  the  evidence 

introcJtjeed  on  the  trial.     The  case  was  submitted  to  the  court, 

a  jury  having  been  waived.    The  court  found  generally  for  the 

v^^^'ant,  and  rendered  judgment  accordingly. 

^     «ia  ig  the  second  time  that  this  case  has  been  in  this  court; 

,  ^^^  i>.  Libbej/y  14  Kas.  485;  and  the  decision  in  the  case  on 

^  *ornaer  hearing  here,  disposes  of  the  deed  from  Wm.  Hurr 

"^i  Je  to  L  8.  Kalloch,  the  grantor  of  defendant,  of  date  of 

nud^^^^^^  1st  1866.     This  deed  was  then  held  null  and  void, 

T^^*^    »rt  7.  of  the  Ottawa  treaty  of  1862;  and  no  sufficient 

.  ^^^  are  presented  in  the  brief  of  counsel  for  the  defendant 

-^    ^Xace  us  to  revoke  or  change  the  views  therein  expressed. 

•^     ^^here  to  the  former  decision,  and  hold  that  said  deed  of 

n .  ^'^^^ber  Ist  1866  transferred  no  title  to  the  grantor  of  the 

.  ^^^ant.     At  the  date  of  the  deed  to  Kalloch,  Wm.  Hurr 

^ot  become  a  citizen  of  the  United  States  by  the  terms  of 
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the  said  treaty,  nor  had  the  restrictiotiB  upon  bis  power  to 
alienate  his  property  been  removed;  but  at  the  date  of  the 
deed  from  Hurr  to  the  plaintiiff,  November  13th  1872,  he  had 
become  such  citizen  by  the  conditions  thereof,  and  said  re- 
strictions had  been  removed.  With  the  deed  from  Hurr  to 
the  grantor  of  the  defendant  stricken  from  the  record,  defend- 
ant  must  stand  alone  on  the  agreement  of  Clark  of  November 
13th  1872;-  and  unless  this  agreement  sustains  the  finding  and 
judgment  of  the  court  below,  the  same  must  be  judged  to  be 
erroneous. 

Counsel  for  defendant  insist  that  upon  all  the  evidence  the 
realty  in  dispute  must  be  held  to  be  trust  property,  and  that 
the  relation  of  trustee  and  eestid  qui  trust  subsists  between 
Clark  and  Libbey,  and  they  cite  the  case  of  Lane  v.  JShmng^  31 
Mo.  76,  and  the  authorities  therein  named,  as  specially  in 
point.  We  do  not  think  the  decisions  referred  to  applicable. 
The  agreement  was  without  consideration — was  no  part  of 
the  deed  from  Hurr  to  Clark,  was  not  brought  into  existence 
until  after  the  deed  to  Clark  had  been  delivered,  and  was  not 
made  in  pursuance  of  any  prior  understanding.  The  most 
that  can  be  said  of  it,  is,  that  it  was  a  promise  for  which  there 
was  no  consideration.  The  action  of  Clark,  after  the  execu- 
tion of  the  said  agreement,  favors  in  no  respect  the  relation  of 
trustee  on  his  part.  His  intentions  and  intimations  were  ex- 
actly the  reverse.  The  fact  that  Hurr  executed  a  void  deed  to 
the  grantor  of  defendant,  does  not  sustain  in  any  way  the 
agreement  of  Clark  to  Hurr.  This  court,  in  the  case  of  Clark 
V.  AkerSj  16  Kas.  166,  held  that  the.  execution  of  a  second  deed 
to  another  grantor  for  the  same  land,  where  a  prior  deed  under 
similar  circumstances  as  the  one  from  Hurr  to  Kalloch  had 
been  made,  was  not  such  a  legal  fraud  upon  the  first  grantor 
as  to  prevent  the  second  deed  from  having  full  force  and  effect. 
The  evidence  in  the  case  at  bar  does  not  sustain  the  finding 
and  judgment  for  the  defendant,  and  the  judgment  of  the  dis- 
trict court  must  therefore  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

AH  the  Justices  concurring. 
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R.  0.  Campbbll  et  oL  y.  E.  H.  Pabamorb. 

Ottawa  Indians,  and  Ottawa  Treaty;  Mnan;  RemowA  of  ReOrictions,  An 
allottee,  ander  the  provisions  of  the  treaty  with  the  Ottawa  Indians  of 
1802,  belonging  to  the  Ottawa  tribe  of  Indians,  who  was  only  sixteen 
years  of  age  when  the  treaty  with  the  Ottawas  and  other  Indians  of 
1867-8  took  effect,  was  nevertheless  entitled,  ander  the  provisions  of  ar- 
ticle 17  of  the  last-mentioned  treaty,  to  a  patent  for  the  land  previously 
allotted  to  him  as  soon  as  he  became  of  fall  age;  and  when  he  so  became 
.of  fall  age,  all  the  restrictions  imposed  by  the  former  treaty  npon  hiR 
power  to  alienate  his  land,  were  removed.  [Clark  «.  Aken,  16-166;  Clark 
v.2;i6&^,  ante,  684;  Ba2(2wtn«.6Sgpuiret,  20-281;  La>beyv.Clark,26-^d6.] 

Error  from  FrankUn  District  Court 

Ejbctmbnt  for  forty  acres  of  land,  brought  by  Paramore, 
The  land  is  the  north-balf  of  the  tract  described  in  the 
agreed  statement  of  facts,  quoted  in  the  opinion,  infra.  De- 
fendants Campbell  and  wife  denied  plaintiff's  title,  admitted 
their  own  possession,  and  claimed  title  in  fee.  Trial  at  the 
November  Term  1876.  Finding  and  judgment  for  plaintiff, 
and  defendants  bring  the  case  here. 

Wm.  H.  Clarkj  for  plaintiffs  in  error. 
R.  P.  Welshj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  This  was  an  action  in  the  nature  of  eject- 
mept,  brought  by  E.  H.  Paramore,  against  R  0.  Campbell 
and  Helen  Campbell,  for  the  recovery  of  certain  real  estate. 
The  court  below  rendered  judgment  in  favor  of  Paramore 
and  against  the  Campbells  on  the  following  agreed  statement 
of  facts : 

*'  It  is  agreed  by  the  parties  to  this  action  that  the  following 
are  the  facts  in  this  case  : 

"1st  That  the  E.}  of  the  S.W.J  of  section  10,  township  17, 
range  19,  Franklin  county,-  Kansas,  was  allotted  to  Shah-na- 
nib-na-se,  an  Ottawa  Indian,  under  the  provisions  of  article  8 
of  the  treaty  between  the  ITnited  States  and  the  Ottawa  In- 
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(lianB,  ratified  July  28th  1862,  (12  U.  S.  Stat  at  Large,  1237,) 
and  that  this  was  the  only  land  ne  received  under  said  treaty. 

'*2d.  That  said  lands  were  patented  to  said  Shah-na-nib- 
na-se,  under  the  provisions  of  art  7  of  said  treaty,  which  pat- 
ent contains  the  restrictions  upon  alienation  in  said  article  7 
provided. 

''8d.  That  at  the  time  said  lands  were  allotted  to  Shah- 
na-nib-na-se,  he  was  nine  years  of  age;  and  that,  on  October 
14th  1868,  he  was  a  minor,  of  the  age  of  sixteen  years,  and 
that  he  was  not  a  chief,  headman  or  councilman,  nor  head  of 
a  family. 

"4th.  That  on  May  18th  1875,  Shah-na-nib-na-ae,  then  of 
full  age,  for  a  consideration  of  $500,  sold  and  conveyed  by 
warranty  deed  the  whole  of  said  E.J  of  the  S.W.J  of  sec- 
tion 10,  township  17,  range  19,  to  E.  H.  Paramore,  plaintiff 
herein. 

"6th.  That  the  defendants  are  and  have  been  for  several 
years  in  the  possession  of  said  lands,  and  have  made  lasting 
and  valuable  improvements  thereon. 

"6th.  That  the  only  question  in  this  case  is:  "Were  the  re- 
strictions upon  alienation  upon  Shah-na-nib-na-se,  contained 
in  art  7  of  Ottawa  treaty  of  1862,  removed  by  art  17  of 
Ottawa  treaty  of  1867,  proclaimed  October  14th  1868?  (15 
U.  S.  Stat,  at  Lar^,  517.)  If  so,  the  deed  from  ShiJi-na-. 
nib-na-se  to  E.  H.  raramore,  plaintiff,  is  valid,  and  plaintiff 
ought  to  recover;  if  not,  judgment  should  be  for  the  de- 
fendants.'* 

We  think  the  judgment  of  the  court  below  is  correct.  Under 
the  treaty  of  1862,  (12  U.  S.  Stat  at  Large,  1237,  et  seq.,) 
various  allotments  of  lands  were  made,  to-wit:  2640  acres  for  a 
school;  10  licres  for  a  church;  80  acres  for  each  of  the  two  chil- 
dren of  the  Rev.  J.  Meeker;  five  sections  for  the  chieft,  coun- 
cilmen  and  headmen  of  the  Ottawa  tribe  of  Indians;  160  acres 
to  each  head  of  a  family  of  said  tribe,  and  80  acres  to  each  and 
every  other  member  of  said  tribe.  Article  7  of  said  treaty 
provides  for  issuing  patents,  with  certain  restrictions  upon 
alienation,  to  each  of  the  different  persons  to  whom  land  was 
allotted.  These  restrictions  applied,  with  more  or  less  force, 
to  all  the  Indians,  and  to  the  two  Meeker  children.  {Clark  v. 
Libbey^  14  E^as.  485,  et  seq.)  One  of  said  restrictions  is  as 
follows  : 
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^'And  forty  acres^incIadLQg  the  houses  and  improvements  of 
the  allottee,  shall  be  inalienable  during  the  naturid  lifetime  of 
the  party  receiving  the  title/'  etc. 

By  article  17  of  the  treaty  of  1867-8,  ( 16  XJ.  8.  Stat  at  Large, 
517,  518,)  these  restrictions  were  to  be  removed  from  the  In- 
dians in  the  following  words : 

"In  order  to  enable  the  tribe  to  dispose  of  their  property  in 
Kansas,  and  remove  to  their  new  homes,  and  establish  them- 
selves thereon,  patents  in  fee  simple  shall  be  given  to  the  heads 
of  families,  and  to  all  who  have  come  of  age,  among  the  allot- 
tees under  the  treaties  of  1862,  so  that  they  may  sell  their  lands 
without  restrictions." 

Now  it  is  true,  these  restrictions  were  not  and  could  not  be 
removed  from  Shah-na-nib^na-se  under  the  provisions  of  said 
treaty  at  the  time  that  said  treaty  took  effect;  for,  at  that  time, 
he  was  only  sixteen  years  of  age;  and  the  treaty  provided  for 
issuing  patents  to  those  only,  and  removing  restrictions  from 
those  only,  who  were  at  the  time  of  full  age.  But  still  we 
think  the  treaty  applied  to  Shah-na-nib-na-se,  and  to  every 
other  member  of  his  tribe,  and  that  when  he  arrived  at  full 
age  he  was  entitled  to  the  patent,  and  then  said  restrictions 
were  removed.  The  treaty  of  1867-8  evidently  intended  to 
remove  the  restrictions  from  all  of  the  allottees  under  the 
treaty  of  1862  who  were  members  of  the  Ottawa  tribe  of  In- 
dians, and  probably  did  not  intend  to  remove  the  restrictions 
from  such  of  the  allottees  as  were  not  members  of  such  tribe. 
And  the  object  of  removing  such  restrictions,  as  expressed 'in 
the  treaty  itself,  was,  that  all  the  members  of  the  tribe  might 
be  able  to  sell  their  lands  and  remove  to  their  new  homes  in 
the  Indian  country.  That  clause  of  the  treaty  above  quoted 
starts  out  by  saying  that,  "  In  order  to  enable  the  trS>e  to  dis- 
pose of  thdr  property,"  etc.  Now  the  word  "tribe,"  in  this 
place,  evidently  means  the  members  of  the  tribe,  and  aU  such 
members;  and  the  pronoun  "their,"  evidently  means  and 
stands  for  the  same  thing;  and  so  do  the  succeeding  pronouns, 
"their,"  and  "themselves."  Said  clause  does  not  provide  for 
issuing  patents  at  the  time  of  making  the  treaty,  or  at  any 
other  particular  or  definite  time;  but  it  provides  for  issuing 

41^T7  Kan. 


Digitized  by 


Google 


I 


642  SUPREME  COURT  OF  KANSAS. 

Ounpbell  y.  Paramore. 

patents  at  some  indefinite  time  in  the  future — that  is,  any  time 
in  the  future.  We  should  therefore  read  that  portioii  of  said 
clause  directly  applicable  to  this  question  (leaving  out  that 
portion  not  applicable,)  as  follows:  At  any  time  hereafter 
'* patents  in  fee  simple  shall  be  given'*  "to  all  who  have  come 
of  age."  And  reading  the  clause  in  this  way,  patents  should 
issue  to  all  the  allottees  of  the  tribe  who  are  of  age,  and  to  all 
others  as  they  become  of  age;  and  the  pronouns  "they,"  and 
'* their,"  in  the  words,  "so  that  they  may  sell  their  lands  with- 
out restrictions,"  would  represent  all  members  6f  the  tribe, 
(including  Shah-na-nib-na-se,  as  well  as  others,)  and  would 
mean  the  same  thing  as  the  previous  words  "tribe,"  "they," 
"their,"  and  "themselves."  It  would  be  strange  if  such  were 
not  the  case.  It  would  be  strange  if  it  was  intended  that  In- 
dians, who  were  minors  when  said  treaty  was  made,  should 
never  be  able  to  take  their  property,  or  the  proceeds  thereof, 
"to  their  new  homes  "  in  the  Indian  country.  But  this  is  what 
the  plaintilK  in  error  (defendants  below)  claim.  We  think 
that  when  Shah-na-nib-na-se  became  of  full  age  he  was  entitled 
to  the  patent  provided  for  in  said  treaty  of  1867-^,  and  that 
he  then  had  power  to  sell  his  land.  We  presume  that  the  pat- 
ent was  then  in  fact  issued  to  him.  It  therefore  fallows  that 
the  title  of  the  defendant  in' error  (plaintiff  below)  is  good^ 
and  that  the  judgment  of  the  court  below  must  be«ffirmed. 
All  the  Justices  concurring. 
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17  KAH.  9,  WATEB80N  ▼•  KXRKWOOB 

IdnitatioB  of  aetiana— llortsac*  *Bd  debt  secnv^d  tkereby.— Cited  id 
OUrk  V.  Grant,  26  Old.  398,  109  Pac.  234,  28  L.  B,  A.  (N.  S.)  519,  Ann.  Gas. 
1912B,  505,  holding  that,  where  actions  on  a  note  and  mortgage  are  barred  by 
limitations,  a  payment  on  the  note  revives  both  as  to  tbe  payors ;  Da  Bois  v. 
First  Nat.  Bank  of  Denver,  43  Colo.  400,  96  Pac.  169;  Pears  ▼.  Wilson,  23  Kan. 
343— holding  that  a  mortgagor  can  prevent  mnning  of  limitations  in  favor  of  his 
grantee ;  Hchmncker  ▼.  Sibert,  18  Kan.  104,  26  Am.  Rep.  766 ;  Perry  v.  Horack, 
63  Kan.  88,  64  Pac.  990,  88  Am.  St  Bep.  226 ;  Skinner  t.  Moore,  64  Kan.  360, 
67  Pac  827,  91  AnL  St.  Rep.  244;  McLane  t.  Allison,  7  Kan.  App.  263,  53 
Pac.  781— holding  that,  if  action  on  a  note  is  not  barred,  neither  is  foreclosure 
of  the  mortgage  seearing  it ;  City  of  B^  Scott  v.  Schnlenberg,  22  Kan.  648,  hold- 
ing that,  if  action  on  the  bond  is  barred,  so  is  .the  action  on  the  mortgage;  Ord-> 
way  ▼.  Oowles,  45  Kan.  447,  25  Pac.  862 ;  Mulvane  ▼.  Sed^ey,  63  Kan.  105,  64 
Pac.  103&  55  L.  R.  A.  552 ;  Lincoln  Mortgage  &  Trust  Co.  v.  Parker,  65  Kan. 
819,  70  Pac.  892— holding  that  a  plea  of  limitation  is  a  personal  privilege. 

Cited  in  note  in  21  lu  R.  A.  557,  on  effect  of  statutory  bar  of  principal  debt 
on  right  to  foreclose  mortgage  or  deed  of  trust;  in  55  Ij.  B.  A.  683,  688,  on  ex- 
tension of  mortgage  lien  by  renewal  of  secured  debt ;  in  26  L.  R.  A.  (N.  S.)  902, 
on  effect  of  mortgagor's  absence  from  state  to  toll  limitations  as  against  fore- 
closure against  his  grantee. 

Clunsa  of  Tenifta.— Followed  In  Vaughn  t.  Hixon,  50  Kan.  773,  82  Pac.  358, 
holding  that  the  discretionary  action  of  the  district  court  in  granting  change  of 
venue  will  not  be  reversed,  though  such  court  was  not  bound  to  grant  the  change. 

Cited  in  Maharry  v.  Maharry,  5  Okl.  371,  47  Paa  1051,  on  discretion  in  grant- 
ing change. 

OoaTayanee  hj  aaortsasov.— Cited  in  Stough  v.  Badger  Lumber  Co.,  70 
Kan.  713,  79  Pac.  737,  holding  that  the  grantee  of  a  mortgagor  has  the  rights 
of  his  grantor. 

17  XAH.  15,  OOMTEBSE  t.  SAFFOBD 

Oliattal  mortsace—Diupaaa.— Distinguished  in  McCartney  v.  Wilson,  17  Kan. 
294,  holding  invalid  a  chattel  mortgage  given  to  an  officer  to  secnre  release  of 
mortgagor  from  cuatody. 

T.17K.Noi»— 1 
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17  KAH.  18,  WnXIAMS  t.  HEB8ET 

Bill  of  ezeeptions—AUowaaLpe.— Cited  in  State  ▼.  Fry,  40  Kan.  311,  19 
Pac.  742,  holding  that  failuMT  of  die  clerk,  to  make  journal  entry  showing  allow- 
ance of  bill  of  exceptions  did  not  invalidate  the  bilL- 

17  KAH.  22,  NIOKUSSOlf  ▼•  HOUCAN 

Knowledge  of  agent  impntaUe  to  principal.— Cited  in  Westerman  t. 
Evans,  1  Kan.  .App.  1,  41  Pac.  675,  holding  that  knowledge  of  the  agent  is  knowl- 
edge pf  the  principaJf ;  ^ar^ten  t.  State,  32  Kan.  637,  5  Pac  212,  holding  that 
a  wife,/wlu>  hoB  made  her  husband  her  general  agent,  is  i>oand  by  his  knowledge 
of  the  use  made  of  her  premises  leased  by  him ;  Despain  v.  Pacific  Mut.  Life  Ins. 
Co.,  81  Kan.  722,  106  Pac.  1027,  holding  that  a  corporation  is  presumed  to  know 
all  that  comes  to  the  knowledge  of  its  agent  relating  to  the  agency. 

Effect^  of  ftn4iiigs«— Cited  in  De  Vitt  V.  City  of  Bl  Reno,  28  Okl.  315,  114 
Pac.  253,  discussing  the  effect  of  a  general  finding  in  favor  of  one  party. 

17  KAN.  24,  GAMBLE  ▼.  HODGES 

Appeal— Assignment  of  error.— Cited  in  Chicago  Lumber  &  Coal  Co.  v. 
Smith,  84  Kan.  190,  114  Pac.  372,  holding  mere  assignment  of  error  in  rendering 
the  judgment  rendered  does  not  apeeify  error. 

17  KAN.  26,  MrrCHEI.L  ▼.  WOODS 

Biglita  of  persons  ousted  without  antlioritj— Damages.— Cited  in  Wal- 
lace V.  Hall,  22  Kan.  271,  holding  that  a  stranger,  claiming  independently  of  de- 
fendant, should  not  be  ousted  under  a  writ  of  restitution  in  forcible  detainer; 
Shaffer  v.  Austin,  68  Kan.  234,  74  Pac.  1118,  holding  that  a  person  not  party  to 
a  .writ  in  ejectment,  on  being  expelled  without  injury,  could  recover  only  nominal 
damages  for  the  assault. 

Cited  in  note  in  52  L.  R.  A.  45,  on  damages  for  tort  as  affected  by  loss  of 
profits. 

17  KAN.  29,  ATOmSOlf,  T.  ft  S.  F.  B.  OO.  ▼.  JEFFEBSOlf  OOmiTT 
GOM'BS 

Elections— Beqnisites.— Cited  in  Constitutional  Prohibitory  Amendment  Cas- 
es, 24  Kan.  700,  discussing  requisites  of  a  valid  election. 

Cited  in  note  in  90  Am.  St.  Rep.  84,  on  irregularities  avoiding  elections. 

Mnnioipal  bonds  in  aid  of  railroads.— Cited  in  Leavenworth,  L.  &  G.  R. 
Co.  V.  Commissioners  of  Douglas  County,  18  Kan.  169,  holding  that  a  county  or 
other  municipality  has  power  to  issue  bonds  in  aid  of  railroads,  and  discussing 
validity  of  election  to  issue  bonds  in  aid  of  railroad. 

Statutes  legalising  municipal  oontvaots.— Cited  in  note  in  27  L.  R.  A. 
704,  on  statutes  legalizing  invalid  municipal  contracts. 

17  KAN.  47,  MUSIOK  v.  BEEBE 

ConclusiToness  of  adm  In  i  st rater's  settlements.^^ited  in  Calnan  ▼•  Sav- 
idge,  68  Kan.  620,  75  Pac.  1010,  holding  that  an  adminjstrator*s  annual  settle- 
ments are  not  final,  but  are  prima  facie  correct;  Brown  v.  Baxter,  77  Kas. 
97,  94  Pac.  155,  574,  holding  final  settlement  of  an  estate  must  be  on  notice; 
Smith  v.  Eureka  Bank,  24  Kan.  528 ;  Proctor  v.  Dicklow,  67  Kan.  119,  45  Pac. 
86;  Lewis  v.  Woodrum,  76  Kan.  384,  92  Pac.  306— holding  that  the  final  settle 
ment  of  an  estate  is  a  final  and  conclusive  judicial,  determination ;  Gafford  v. 
Pickinson,  37  Kan.  287,  15  Pac.  175,  holding  that  the  final  settlement  is  im- 
peachable for  fraud. 

Cited  in  note  in  86  Am.  Dec.  143,  144,  on  effect  as  res  judicata  of  annual  set- 
tlements by  personal  representative. 
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LiaUUtj  •t  aAmlalstVAtor  to  snaaosaor^— Cited  in  American  Surety  Go.  of 
New  York  ▼.  Piatt,  87  Kan.  294,  72  Pac.  776,  holding  an  adminiatrator  de  bonis 
Don  can  maintafh  an  action  against  the  fonner  administrator  and  the  sureties  on 
his  bond  for  property  or  for  proceeds  of  assets  sold  by  the  administrator ;  Young 
▼.  Scott,  59  Kan.  821,  64  Pac  870,  holding  that  annual  settlements  do  not  pre- 
clude the  action. 

Cited  in  note  in  40  K  R.  A.  42,  on  assets  passing  to  administrator  de  bonis  non. 

Cbdma  asalMst  estate    OlossMlotioiu— Cited  in  McPherson  v.  Wolfley,  9  ^ 
Kan.  App.  87,  67  Pac  267,  holding  that  a  probate  court's  classification  of  claims 
•gainst  an  estate,  like  annual  accounts,  is  subject  to  correction  while  the  court  re- 
tains jurisdiction  of  subject-matter. 

JwriscUetion  of  proliate  eoiirts.^-Cited  in  Klemp  t.  Winter,  23  Kan.  899, 
discussing  jurisdiction  of  probate  oourta. 

17  KAH.  58,  OOMMISUOinESBS  OF  POTTAWATOXIB  GOUIITT  v. 
O'SUUUIVAlf 

fSmlaeBt  donuda— »Pain  ages  to  laadowner— 0ot«off  of  beneflts«-i*<!ited  in 
Tobie  T.  Commissioners  of  Brown  County,  20  Kan.  14;  Roberts  t.  Board  of 
Gom'rs  of  Brown  County,  21  Kan.  247;  Trosper  t.  Board  of  Com'rs  of  Saline 
County,  27  Kan.  S91 ;  Central  Branch  Union  Pac.  B.  Co.  t.  Andrews,  80  Kan. 
590;  Beekman  t.  Jackson  County,  18  Or.  283,  22  Pac  1074;  Bauman  t.  Ross, 
187  U.  S.  648,  17  Sup.  Ct.  968,  42  U  Ed.  270~holdlng  that  damages  to  a  land- 
owner from  location  of  a  highway  can  be  diminished  by  setting  off  such  benefits 
as  result  directly  and  specially  from  the  location,  but  not  sudi  benefits  as  he 
receiTes  in  conunon  with  the  community;  Travelers'  Imv.  Co.  r.  Oswego  Tp.,  69 
Fed.  68,  7  C.  C.  A.  889 ;  Callen  v.  City  of  Junction  City,  43  Kan.  627,  23  Pac. 
662,  7  L.  R.  A.  788— holding  that  Const,  art.  12,  §  4,  relating  to  compensation  for 
rights  of  way,  irrespective  of  benefits,  applies  only  to  railway  and  canal  corpo- 
rations, etc 

Cited  in  notes  in  9  L.  B.  A.  (N.  S.)  831 ;  46  Am.  Dec.  632,  634-on  right  to  set 
off  benefits  against  damages  on  condemnation, 

17  KAN.  est,  COMMISSIONERS  OF  LEAVENWORTH  COUNTY  ▼• 
HIGGINBOTHAM 

County  bonds  in  aid  of  railroada.— ^Cited  in  Leavenworth,  L.  &  G.  R.  Co. 
r.  Commissioners  of  Douglas  County,  18  Kan.  189 ;  Hannon  v.  Houston,  18  Kan. 
581— holding  that  a  county  may  issue  bonds  in  aid  of  railroads. 

Enaetmeiit  of  statntes— liOgislatiTe  Jovmals.— <!!ited  in  State  ex  rel. 
Attorney  General  v.  Francis,  26  Kan.  724;  Weyand  v.  Stover,  35  Kan.  545,  11 
Pac.  355 ;  Homrighausen  v.  Knoche,  58  Kan.  848,  60  Pac.  879 ;  Chesney  v.  Mc- 
Glintock,  81  Kan.  94,  68  Pac.  993— holding  that  a  bill  fibrmally  enrolled  should 
be  deemed  to  have  been  validly  enacted,  though  there  are  omissions  or  ambiguities 
in  the  legislative  journals,  unless  the  journals  conclusively  show  it  was  not  reg- 
nkriy  i»assed;  Missouri,  K.  &  T.  R.  Co.  v.  Simons,  76  Kan.  130,  88  Pac.  551, 
holding  that  the  legislative  journals  may  be  resorted  to  in  determining  whether  a 
statute  was  validly  enacted;  Ritchie  v.  Richards,  14  Utah,  346,  47  Pac  670 
(disTCOting  opinion),  arguing  that  an  enrolled  act  is  not  conclusive  evidence  that 
it  was  validly  enacted;  In  re  Gunn,  50  Kan.  155,  32  Pac.  470,  948,  19  L.  R.  A. 
519  (dissenting  opinion),  on  the  conclusiveness  of  the  enrolled  act 

Cited  in  note  in  61  Am.  Dec.  621  (par.  1),  on  legislative  journals  as  evidence ; 
in  85  Am.  Dec.  358,  359,  360,  on  right  to  attack  statutes  showing  illegal  enact- 
ment;  in  23  Lu  R.  A.  348,  on  conchisiveuess  of  enrcAled  bllh     - 

Wauie -Slgatrng^  Cited  in  State  v.  Robertson,  41  Kan;  200,  21  P»c.  882; 
Aikman  v.  Edwards,  65  Kan.  761,  42  Pac.  388,  30  L.  R.  A.  149;  Stale  ex  veL 
Ctrd#eU  y.  Glenn,  18  Nev.  34,  1  Pac.  18&-holding  that  an.  act  may  be  valid, 
though  the  signatures  of  the  presiding  officers  of  the  Legislature  are  omitted;    t 
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State  ez  rel.  Gardwell  t.  Glenn,  18  Ney.  84,  1  Pac.  18Q»  holding  the  flignataxcs 
of  the  presiding  officers  of  the  Legislature  necessary  to  the  Talidity  of  a  bill; 
State  ez  rel.  Hynds  ▼.  Cahill»  12  Wyo.  225,  75  Pac  438,  discassing  necessity  of 
signature  to  an  act  of  the  presiding  officers  of  the  Legislature. 

8«UB»-^cqiilea4ieaoe«— Held  inapplicable  in  State  ▼.  Guiney,  65  Kan.  632,  40 
Pac.  926,  holding  that  the  fact  that  a  statute  had  remained  long  unchallenged 
did  not  require  it  to  be  deemed  valid  where  property  rights  had  not  accrued  there- 
under. 

8aine^Irresiilaritieav*^ited  in  Constitutional  Prohibitory  Amendment  Cas- 
es, 24  Kan.  700,  holding  an  amendment  to  the  Constitution  valid,  notwithstand- 
ing irregularities  in  the  proceedings  of  the  Legislature  submitting  the  proposi- 
tloB  to  the  people. 

8«UBa-^re8iiinption  as  to  6naot]iio&t.*-^ited  in  Downing  t.  City  of  Mil- 
tonvale,  36  Kan.  740,  14  Pac  281,  applying  the  presumption  that  an  ordinance 
was  regularly  enacted. 

17  KAH.  81,  HOSTETTEB  v.  HOKE 

Aetions  asalMst  adBa]ilatrators.^-Cited  in  Black  y.  Drake,  30  Kan.  25, 
1  Pac.  25,  construing,  a  petition  to  be  against  defendants  personally  and  not  as 
administrators. 

Heaessity  of  ezoeptton  for  reTiew.^-Cited  in  City  of  Atchison  t.  Byrnes, 
22  Kan.  65,  holding  that  failure  to  except  is  waiver  of  objection  on  appeal. 

17  KAN.  84,  8QinitE8  ▼.  OI<ABK 

Tenanoy  in  oomason—JPartitioiu— Cited  in  Sanders  ▼.  Devereuz,  60  Fed. 
311,  8  C.  C.  A«  629,  holding  an  alleged  rule  permitting  a  tenant  in  common  out 
of  possession  to  maintain  partition,  inapplicable  to  federal  courts,  which  can 
entertain  such  bill  only  according  to  the  general  practice  in  equity;  Gilbert  v. 
Hopkins,  171  Fed.  704,  holding  that  in  the  federal  court  a  complainant  in  parti- 
tion, whose  title  is  denied,  must  first  establish  it  at  law. 

"SfUBO— AdTorse  9osae8sion.^Cited  in  Sparks  v.  Bodensick,  72  Kan.  5,  82 
Pac.  463;  Schoonover  v.  Tyner,  72  Kan.  475,  84  Pac  124r-discu8sing  what 
constitutes  adverse  possession  by  a  cotenant. 

Followed  in  Sparks  v.  Bodensick,  72  Kan.  5,  82  Pac.  463,  holding  that  purchase 
of  a  cotenant's  rights  is  recognition  rather  than  repudiation. 

Cited  in  note  in  109  Am.  St.  Rep.  620,  on  creation  of  prescriptive  title  by  ad- 
verse possession  by  one  cotenant;  in  13  Am.  Dec.  141,  on  ouster  by  cotenant; 
in  29  Am.  Dec.  485,  on  trespass  against  cotenant. 

17  KAN.  89,  8TATE  v.  ANBER80N 
8e]icU]ie  -up  oHslnal  oomplaint  on  appeal  from.  Jvaiieo  of  tka  poAoe. 

—Cited  in  State  v.  English,  34  Kan.  629,  9  Pac  761 ;  State  v.  Allison,  44  Kan. 
423,  24  Pac.  964— holding  that  the  objection  that  the  justice  did  not  certify 
that  the  complaint  sent  up  on  appeal  to  the  district  court  was  the  original  com- 
plaint  was  waived  by  going  to  trial;  City  of  Topeka  ▼.  Raynor,  8  Kan.  App. 
279,  55  Pac.  500,  conceding  that  an  inferior  court  should,  on  appeal  to  the  dis- 
trict court,  send  up  the  original  complaint,  but  holding  that  no  formal  certificate 
to  that  effect  is  necessary,  if  the  record  show  it;  State  v.  Anderson,  34  Kan. 
116,  8  Pac.  275,  holding  that,  if  the  defendant  objects  that  the  complaint  is  not 
the  original,  he  cannot  be  tried  thereon. 

17  KAN.  02,  KA1I8A8  PAO.  BT.  GO.  ▼.  THAOHEB 

Attormay's  Ueiup-Cited  in  Holmes  v.  Waymire,  73  Kan.  104,  84  Pac  668, 
9  Ann.  Cas.  624,  holding  that  an  attorney  has  not  a  lien  on  land. 

Cited  in  note  in  51  Am.  St.  Rep.  275,  278»  on  lien  of  attorneys ;  in  8  Lu  B.  A. 
(N.  a)  879,  880,  on  attorney's  lien  in  action  for  torL 
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e.F-FoU<ywed  In  NofUger  t.  Moffett,  08  Kan.  354,  65  Pac.  670. 
holdiniT  tiiat  notice  of  attoniey's  Hen  may  be  senred  on  the  attorney  of  tbe  ad- 
verse pa^,  but  not  on  a  depot  agent  of  a  railroad  company. 

Cited  in  Jackson  y.  Steams,  48  Or.  25,  84  Pac.  798,  5  K  R.  A.  (N.  S.)  390. 
holding  that  the  rule  that  an  attorney  may  establish  his  lien  whenever  an  ac- 
tioa  Is  pending  in  which  money  was  due  conid  not  there  be  invoked  to  prevent 
a  compromise  and  dismissal  defeating  an  attorney's  lien,  no  money  being  in  the 
hands  of  the  adverse  party,  and  no  notice  of  lien  being  given. 

Hotiee  to  railroad  eoupaales*— Cited  in  Atchison,  T.  &  S.  F.  R.  Go.  v. 
Sa^e,  49  Kan.  524,  31  Pac.  140,  holding  that  service  of  notice  to  take  deposi- 
tions cannot  be  made  on  a  station  agent  of  a  railroad  company. 

Held  inapplicable  in  St  Louis  &  S.  F.  R.  Go.  v.  Burgess,  72  Kan.  454,  83 
Pac.  991,  holding  that  notice  to  a  railroad  company  of  injury  to  an  employ^  may 
be  served  on  a  ticket  agent. 

Necessity  of  written  aotioe«— Followed  in  Bauder's  Heirs  v.  Bryan,  20 
Kan.  367,  liolding  that  notices  required  in  legal  proceedings  must  ordinarily  be 
in  writing. 

17  KAK.  104,  WII.80K  ▼.  SCKOOI.  DI8T.  HO.  2 

Meebaiiios'  liens  on  pnblio  lmi1dings.^"Cited  in  School  Dist.  No.  2  v. 
<'onrad,  17  Kan.  522;  Sullivan  v.  School  Distri<jt  No.  39  of  Brown  County,  39 
Kan.  347,  18  Pac.  287 ;  Board  of  Com*rs  of  Jewell  County  v.  Snodgrass  &  Younjr 
Mfg.  Co.,  52  Kan.  263,  84  Pac.  741;  City  of  Topeka  v.  Thomas,  1  Kan.  App. 
113,  40  Pac.  930— holding  a  public  building  subject  to  mechanics'  liens ;  Badger 
Lumber  Co.  v.  Marion  Water  Supply,  Electric  Light  &  Power  Co.,  48  Kan. 
187,  30  Pac.  117,  30  Am.  St  Rep.  806,  holding  that  the  property  of  an  electric 
lighting  company  with  franchise  to  furnish  public  lights  was  subject  to  mechanics* 
liens. 

Cited  in  note  in  35  Ia  R.  A»  145,  on  mechanics'  liens  on  public  property ; 
in  78  Am.  Dec.  697,  on  structures  subject  to  mechanic's  li^n. 

17  KAK.  113,  OLIVEB  t.  FORBES 

Patents  to  Tndlan  lands^— Cited  in  Baldwin  y.  Letson,  6  Kan.  App.  11, 
40  Pac.  619,  approving  the  rule  that  a  patent  relates  back  to  the  earliest  moment 
when  it  should  have  been  issued ;  Briggs  v.  McClain,  43  Kan.  653,  23  Pac.  1045, 
holding  that  patent  should  issue  to  the  heirs  of  an  allottee;  De  Grafitenteid  v. 
Iowa  Land  &  Trust  Co.,  20  Okl.  687,  95  Pac.  024,  holding  that  a  patent  ipsued 
to  an  heir  of  the  one  who  had  taken  the  allotment  and  received  the  certificate 
vested  title  in  the  heir;  Briggs  v.  Wash-puk-qua,  37  Fed.  135,  holding  that  the 
helre  of  an  allottee  are  estopped  by  their  warranty  deed  executed  before  the  pat- 
lot  issued. 

17  KAK.  131,  O^KESF  ▼.  SEIP 

Xee^anies'  lleniH-Statement.— Cited  in  Sharon  Town  Co.  v.  Morris,  39 
Kan.  377,  18  Pac.  280,  holding  that  a  statement  of  mechanic's  lien  may  be 
signed  and  sworn  to  by  one  as  the  agent  of  the  lienor. 

17  XAH.  142,  GKAFDr  ▼.  BROWN 

WalTer  of  omission  in  pleadinK— Cited  in  Kansas  Pac.  By.  Co.  v.  Taylor, 
17  Kan.  506,  holding  that  omission  of  an  averment  essential  to  a  cause  will 
b«  deemed  waived,  where  the  cause  was  tried  below  as  though  the  averment  were 
°uide,  and  the  fact  was  proved  and  found. 

17  XAH.  145,  KAH9AS  PAO.  BT.  OO.  ▼•  KUNXEZ. 

lUriew  of  erldoneo— Bvideneo  to  snppovt  ▼evdIot."-Cited  in  Cross  v. 
^Ihigton  Nat.  Bank,  17  Kan.  336;   Kansas  Pac.  By.  Co.  ▼.  Brady,  17  Kan. 
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380;  Gibba  v.  Gibbs,  18  Kan.  419  J  George  &  Bros.  v.  Myers  &  Gx^eiii  18  Kan. 
430;  Union  Pac.  Ry.  Co.  v.  Young,  19  Kan.  488;  C3ity  of  Ft.  Seott  t.  Brothers, 
20  Kan.  455;  Race  t.  Malony,  21  Kan.  31;  Central  Branch  Union*  Pac  R. 
Go.  V.  Young,  21  Kan.  532;  Central  Brandi  Union  Pac.  B,  Co.  v.  Holcomb,  21 
Kan.  533 ;  Fanaon  t.  Harris,  21  Kan.  734 ;  Kansas  Pac.  Ry.  Co.  t.  Richardson, 
25  Kan.  391;  Allison  y.  Ahleis,  26  Kan:  582;  Doggett,  Baasett,  Hills  &  Co. 
V.  BeU  &  Stevens,  32  Kan.  298,  4  Pac  292;  State  ▼.  Rohrer,  34  Kan.  427. 
8  Pac.  718;  Missouri  Pac  Ry.  Co.  v.  Dwyer,  36  Kan.  58,  12  Pac  352;  Hig- 
ginbotham  y.  Fair,  36  Kan.  742,  14  Pac  2Q7;    McAboy  y.  Talbot,  37  Kan.  19, 

14  Pac  536;  Beanbien  y.  Hindman,  37  Kan.  227,  15  Pac  184;  Radway  v. 
Ellis,  37  Kan.  256,  15  Pac  220;  D.  M.  Osborne  &  Co.  v.  Ehrbard,  37  Kan. 
413.  15*  Pac  590;  Blerick  v.  Braden,  38  Kan.  83,  15  Pac  887;  Martin  y. 
Hopkins  &  Nicodemus,  40  Kan.  63.  19  Pac.  311;  Wilcox  &  White  Organ  Co. 
V.  Lasley,  40  Kan.  521,  20  Pac  228;  Peacock  v.  Boyle,  41  Kan.  492.  21  Pac. 
586;  Union  Pac  Ry.  Co.  y.  Fray,  43  Kan.  750,  23  Pac.  1039;  Sickinger  v. 
State  ex  reL  Hutchins,  45  Kan.  414,  25  Pac  868 ;  Tripp  &  Moore  Boot  &  Shoe 
Co.  y.  Martin,  45  Kan.  765,  26  Pac  424;  Atcbison,  T.  &  S.  F.  R.  Co.  y.  Dill, 
48  Kan.  210,  29  Pac  148;  Neerman  y.  Caldwell,  50  Kan.  61,  31  Pac  608; 
Donaldson  y.  Eyerhart.  50  Kan.  718,  32  Pac.  405;  Vaughn  y.  Hixon,  50  Kan. 
773,. 32  Pac  368;  Eckert  y.  Rule,  51  Kan.  703,  32  Pac  65T;  Cheney  y.  Hoyey, 
56  Kan.  637,  44  Pac  605;  Sun  Ins.  Office  of  London  y.  Western  Woolen  MiU 
Co.,  72  Kan.  41,  82  Pac  513;  Holt  v.  Murphy,  15  Okl.  12,  79  Pac  265;  Miller 
y.  Dumon,  24  Wash.  648,  64  Pac  804--holding  a  yerdict  supported  by  eyidence 
and  approved  by  the  trial  court  is  conclusiye  on  appeal  though  the  evidence  may 
seem  to  preponderate  against  it. 

Same— To  snpport  IUidine*-<Ated  in  Greer  V.  Greer,  24  Kan.  101 ;  Weir  v. 
Travelers'  Ins.  Co.,  32  Kan.  325,  4  Pac  267;  Victor  B.  Buck  &  Co.  y.  J.  G. 
Panabaker  &  Co.,  32  Kan.  466,  4  Pac  829 ;  Marbourg  v.  Lewis  Cook  Mfg.  Co., 
32  Kan.  629,  5  Pac  181 ;  Hargrove  v.  Woolf,  34  Kan.  101,  8  Pac  192 :  Thomp- 
son v.  Pfeiffer,  60  Kan.  409,  56  Pac.  763;  Ellison  v.  Beannabia,  4  Okl.  847,  46 
Pac  477— holding  that  the  finding  of  a  court  on  oral  testimony  is  conclusive. 

Same— As  result  of  prejudice.— Cited  in  Kansas  City,  Ft.  S.  &  G.  R.  Co. 

V.  Kelly,  36  Kan.  655,  14  Pac  172,  59  Am.  Rep.  596,  holding  the  jury's  belief 
of  one  set  of  witnesses  and  disbelief  of  another  is  not  of  itself  evidence  of  passion 
or  prejudice. 

New  trial  for  iuiUlloienoy  of  eTidenoe.— Cited  in  State  v.  Bridges,  29 
Kan.  138:  Atchison,  T.  &  S.  F.  R.  Co.  v.  KeUer,  31  Kan.  439,  2  Pac.  771;  Jar- 
rett  v.  Apple,  31  Kan.  693,  3  Pac  571 ;  Union  Pac.  Ry.  Go.  v.  Diehl,  33  Kan. 
422,  6  Pac  566 ;  Kansas  City,  W.  &  N.  W.  R.  Co.  v.  Ryan,  49  Kan.  1,  30  Pac. 
108;  Cherokee  &  P.  Coal  &  Mining  Co.  v.  Stoop,  56  Kan.  426,  43  Pac  766;  Mc- 
Cauley  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  70  Kan.  895,  79  Pac  671 ;  Chicago,  R. 
I.  &  P.  Ry.  Co.  v.  Reardon.  1  Kan.  App.  114,  40  Pac  931;   Tamell  v.  KUgore^ 

15  Okl.  591,  82  Pac  990 ;  Series  v.  Series,  85  Or.  289,  57  Pac  684 ;  City  of  Ta- 
coma  y.  Tacoma  Light  &  Water  Co.,  16  Wash.  288,  47  Pac.  738 ;  Qark  y.  Great 
Northern  R.  Co.,  37  Wash.  537,  79  Pac.  1108,  2  Ann.  Gas.  760— holding  that 
where  the  evidence  is  nearly  balanced  a  new  trial  should  not  be  granted,  but 
if  the  court  is  convinced  that  it  is  against  the  fair  preponderance  of  the  evidence 
it  is  his  duty  to  set  it  aside. 

Same— Report  of  referee.— Cited  in  Nutt  v.  Gaddis,  10  Kan.  App.  358,  59 
Pac.  727,  holding  that  the  report  of  a  referee  occupies  the  place  of  a  verdict  as 
to  setting  aside  and  granting  new  trial  for  insufficient  evidence. 

Amendmeiit  of  pleadinss— DiseretiMi  of  e0«rt>«GH>liowed  in  Keanatt  y. 
Van  TasseU,  70  Kan.  811,  79  Pac  665;  Kibby  y.  Hensel,  81  Kan.  229,  105  Pac 
69^holding  discretion  not  abused  by.  permitting  a  <;9ri}ection  of  a  mistake  which 
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i>esca€d   the  action  from  the  bar  of  limitations,  where  it  oa^t  not  have-  been 
interposed 

Cited  in  Burtis  v.  Wait,  33  Kan.  4T8,  6  PftC.  788 ;  Matson  T.  Ohicago,  E.  I.  & 
P.  IL  Co.,  80  Kan.  272,  102  Pac.  254r-holding  amendment  of  pleadings  largely 
discretionary.  i  '    •   ..-   .     / 

Paro^risee  of  Jiiz7.^ited  in  State  v.  Qroning,  3?  Kan.  18,  '5  Pac.  446,  in 
appro vixig  an  instruction  to  the  jury  that  they  were  to  weigh  the  evidence. 

Nature  of  aotion.— Cited  in  Winfield  Nat.  Bank  v.  Railroad  Loan  &  Savings 
Ass^n,"  71  Kan,  584,  81  Pac.  202,  holding  a  petition  against  a  bank  to  recover 
a  misapplied  remittance  to  state  a  cause  of  action  on  an  implied  contract. 

17  KAK.  173,  HOPKINS  ▼.  OOTHBAH 

Pleading— IVaiTor  of  failure  to  reply.— Cited  in  Quimby  v.  Boyd,  8  Colo. 
194,  6  Pac.  462 ;  Netcott  v.  Porter,  19  Kan.  131 ;  Nooner  v.  Short,  20  Kan.  624 ; 
Clay  V.  Hildebrand  Bros.  &  Jones,  34  Kan.  694,  9  l>ac.  466 ;  Holt  r.  Holt,  23 
Okl.  639,  102  Pac.  187;  Minard  v.  McBee,  29  6t,  225,  44  Pac.  491— holding  that 
failure  to  reply  was  waived,  where  the'  case  Was  tried  ^as  thoogh  a  reply  had  been 
ffled.  '  •  '^-    ". 

Same— J>elay.-4:;i ted  in  Clark  v.  White,  17  Kan.  180,  holding  that  a  plead- 
ing filed  ont  of  time  without  leave  of  court  or  consent  of  adversary  might  be 
treated  as  a  nullity;  In  re  Davis'  Estate,  15  Mont  347,  39  Pac.  292,  in  counsel's 
brief,  on  delay  in  pleading. 

17  KAH.  180,  CLARK  t.  WHITE 

Coats  niuiecessarily  made.— <:;i ted  in  Mylins  t.  St.  Louis,  Ft,  S.  &'W.  Ry. 
Co.,  31  Kan.  232,  1  Pac.  619,  holding  that  a  party  should  not  be  taxed  with  costs 
unnecessarily  made. 

17  KAH.  185,  LIFE  A88'N  OF  AMERICA  ▼.  1>ALE 

Attorney's  fee  for  forecloaiiiK  mortsase.— Distinguished  in  Jennings  v. 
McKay,  19  Kan.  120,  holding  that  a  stipulation  in  a  mortgage  for  attorney's  fee 
for  '*foreclosure"  differed  from  a  stipulation  for  "action  brought,**  and  that  the 
attorney's  fee  was  avoided  by  settlei^ient  before  decree  of  foreclosure  of  the 
mortgage. 

17  KAN.  189,  CA8ET  ▼.  CITT  OF  LEAVENWORTH!. 

Speelal  asaessmenta  for  publio  improrements.— Distinguished  in  City  of 
Mchison  V.  Leu,  48  Kan.  138,  29  Pac.  467,  holding  a  city  of  the  first  class  pri- 
marily liable  on  warrants  issued  to  a  paving  contractor,  and  that  it  was  incum- 
bent on  the  city  to  collect  the  assessment  therefor. 

Held  inapplicable  in  Barber  Asphalt  Paving  Co.  v.  City  of  Harrisburg,  64  Fed. 
283,  12  C.  C.  A.  100,  29  L.  R.  A-  401,  holding  that  a  city  was  liable  to  a  con- 
tractor to  whom  it  had  agreed  to  assign  assessments  in  payment  of  a  paving  con- 
tract on  its  transpiring  that  it  had  not  power  to  make  the  assessment. 

Cited  in  note  in  32  L.  B.  A.  (N.  S.)  175,  on  liability  of  municipality  failing  to 
enforce  assessments  for  improvements. 

17  KAN.  105,  TANDLE  ▼.  lONGSBlTBT,  22  AM.  REP.  282 

Danasea  in  replevin.— <];i ted  in  Bell  v.  Campbell,  17  Kan.  211 ;  Kennett  v. 
Fickel,  41  Kan.  211,  21  Pac.  93 ;  Chase  County  Nat.  Bknk  v.  Thompson,  64  Ka^. 
307;  State  Bank  of  Stockton  v.  Showers,  65  Kan.  431,  70  Pac.  832;  Reeves  & 
Co.  V.  BascTie,  76  Kan.  388,  91  Pac.  77,  123  Am.  St.  Rep.  137,  holding  the  value 
of  the  use  recoverable  for  damages  for  detention  in  replevin ;  Ladd  v.  Brewer, 
17  Kan.  204,  holding  that  tha  value  of  the  use  of  property  4a.  recpverabie  in  re- 
plevia  without  apeeial  aUegation;   Palmer  .^.^JieinezB,  17.£alL  478»  liolding  Ihat 
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the  measure  of  dajuages  in  replevin  for  detention  of  propierty  was  the  interest  on 
the  Talue  of  the  property;  Cunningham  ▼.  Stoner,  10  Idaho,  549,  79  Pac  22S» 
stating  the  measure  of  damages  for  detention  of  sheepw 

17  KAH.  204,  XiADD  ▼.  BBBWEB 

B«ple¥i»—Dama«M.— Cited  in  Bell  y.  Campbell,  17  Kan.  211;  Palmer  v. 
Meiners,  17  Kan.  478;  Kennett  v.  Fickel,  41  Kan.  211,  21  Pac.  93— holding  that 
the  measure  of  damages  in  replevin  for  property  having  usable  value  was  the 
value  of  the  use,  otherwise  interest  on  the  value  of  the  property;  footpote  to 
Yandle  v.  Kingsbury,  17  Kan.  196,  22  Am.  Rep.  282;  on  measure  of  damages  in 
replevin. 

S«me— Possessiini  to  sustain  m  Cited  in  Moses  v.  Morris,  20  Kan.  208;  Da- 
vis V.  Van  De  Mark,  45  Kan.  130,  25  Pac.  589;  Redinger  v.  Jones,  68  Kan.  627, 
75  Pac.  997~holding  replevin  does  not  lie  against  one  not  having  possession. 

Cited  in  note  in  18  L.  R,  A.  (N.  S.)  1267,  on  right  to  maintain  action  to  re- 
cover property  in  specie  against  one  not  in  possession. 

Bvidaaeo  to  sustain  Tordlot  on  Appeal.— Cited  in  Wood  v.  Dickinson,  34- 
Kan.  137,  8  Pac.  205,  holding  that,  where  there  is  clear  and  direct  evidence  on 
essential  facts,  the  verdict  will  not  be  disturbed  on  appeal  for  seeming  pre- 
ponderance of  evidence. 

17  KAN.  211,  BEIX  v.  CAMPBEI^ 

Damases  in  reploTin.— Cited  in  Palmer  ▼.  Melners,  17  Kan.  478,  holding; 
the  interest  on  the  property  to  be  the  measure  of  damages  in  replevin,  in  ab- 
sence of  negligence,  fraud,  etc.,  or  proof  of  special  damages  or  value  of  use; 
footnote  to  Yandle  v.  Kingsbury,  17  Kan.  195,  22  Am.  Rep.  282,  on  meas- 
ure of  damages  in  replevin ;  Winstead  v.  Hulme,  32  Kan.  568,  4  Pac.  994,  hold- 
ing that  a  sheriff  wrongfully  seising  property  is  not  ordinarily  liable  for  exem- 
plary damages  in  replevin  therefor;  Smith  v.  Stevens,  83  Colo.  427,  81  Paa  35: 
Kennett  v.  Fickel,  41  Kan.  211,  21  Pac.  93 ;  Werner  v.  Graley,  54  Kan.  383,  38 
Pac.  482— holding  the  value  of  the  use  the  measure  of  damages  in  replevin  for 
property  shown  to  have  usable  value. 

Effect  of  judsment  in  troTor.— Cited  in  Meixell  v.  Kirkpatrick,  29  Kan. 
679;  Ellis  &  Osbom  v.  Crowl,  46  Kan.  100,  26  Pac.  454— holding  that  a  judg- 
ment of  trover  against  a  single  defendant,  when  satisfied,  releases  all  of  plain- 
tifTs  claim  to  the  property  or  its  value. 

17  KAN.  218,  POWERS  ▼.  CLARKSOlf 

Grass  as  part  of  realty.— Cited  in  Hefley  v.  Baker,  19  Kan.  9 ;  Ross  v. 
Cook,  71  Kan.  117,  80  Pac.  38;  Gilland  v.  Union  Pac.  Ry.  Co.,  6  Wyo.  185, 
43  Pac.  508— -holding  grass  a  part  of  the  land,  requiring  conveyance  in  writing. 

Held  inapplicable  in  Central  Branch  Union  Pac.  R.  Co,  v.  Hotham,  22  Kan. 
41,  on  the  question  of  ownership  of  hay  in  stack  near  a  railroad. 

Parol  lease.— Cited  in  Bard  y.  Elston,  31  Kan.  274,  1  Pac.  565,  holding  a 
parol  lease  of  land  void. 

Parol  sale  of  growing  erops.— Cited  in  note  in  23  K  R.  A.  (N.  S.)  1221, 
as  to  whether  contract  for  sale  of  growing  crops  or  reservation  thereof  by  a 
grantor  must  be  in  writing. 

17  KAN.  221,  CITT  OF  BURLINGTON  ▼.  JAM£8 

Trial  in  poliea  oonrt^-Cited  in  City  of  Burlington  v.  Stockwell,  66  Kan. 
208,  42  Paa  826,  holding  prosecution  for  violation  of  city  ordinance  ordinarily 
to  be  treated  as  criminal  proceeding. 

Samo— Appoal^-Cited  in  City  of  Topeka  v.  Kflrsch,  70  Kan.  840,  79  Pac 
681,  80  Pac.  29,  holding  that,  where  defendant  vas  tried  in  police  ooart  on  a 
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▼erbal  diarse,  a  certified  tiMinseript  gav6  the  aouH  on  aciypeal  ^rtadidtioa;  Otty 
of  Topeka  ▼.  Durein,  T8  Kan.  601.  ^  Pac.  967,  holding  that  on  appeal  from 
police  court  defendant  can  be  tried  only  on  the  original  complaint;  City  of 
Lincoln  Center  t.  Linker,  6  ISdn.  App.  969,  SI  Pac.  807,  holding  that,  though 
a  witneaa  testified  in  the  police  court  as  to  only  <^ne  illegal  Bale  by  defendant, 
but  testified  to  two  on  the  final  trial,  the  conviction  wouM  stand. 

17  KAH.  1224,  KAJWAH  PAO.  BT«  OO.  ▼•  MlWliMAW 

Necesaitj  of  objeettona  in  trial  eovrt.^— Cited  in  Bashor  &  Marx  y.  Nor- 
dyke  A  Matmon  Co.,  25  Kan.  222;  Healy  v.  Loofbourrow,  2  Okl.  458,  37  Pac. 
S2S— holding  tliat  the  Supreme  Court  will  not  consider  objections  not  raised 
below. 

Bmty  to  vedvoe  daiaagoaw^Oited  in  Western  Real  Estate  Trustees  t.  Hughes. 
172  Fed,  206,  96  C.  C.  A.  658;  Sherman  Center  Town  Co.  v.  Leonard,  46 
Kan.  354.  26  Pac.  717,  26  Amu  St  Kep.  101 ;  Brown  t.  Cairns,  68  Kan.  684. 
66  Pac  689;  Sweeney  t.  Hontona  Cent  Ry.  Ca,  25  Mont  543,;  66  Pac  912— 
holding  that  a  negligent  failure  of  a  plaintiff  to  lessen  his  damages  loses  him 
the  amount  he  failed  to  prevent 

JhoMtmgem  veeoverablo  In  ooadenmation  proeeedinsv^-i-Cited  in  Leaven- 
worth. >N.  A  S.  Ry.  Co.  v.  Herley,  45  Kan.  536,  26  Pac  23,  holding  that  an  owner 
caonot  recover  in  condemnation  proceedings  for  independent  trespasses. 

Cited  in  note  in  59  Am.  Rep.  852-355,  on  recovery  of  future  damages  in  emi- 
oent  domain;  in  5  Am.  St  Rep.  540,  on  damages  recoverable  for  injuries  by 
operation  of  railroad  which  has  exercised  right  of  eminent  domain. 

lEUslit  of  trospassor  to  repair  Injury.— Cited  in  Chicago,  K.  &  W.  R. 
Co.  V.  Willits,  45  Kan.  110,  25  Pac.  576,  holding  that  a  trespasser  has  no  right 
to  re-enter  the  land  to  repair  an  injury. 

ProspoetiTe  dam agea.— Cited  in  note  in  53  Am.  Rep.  134,  on  recovery  of 
prospective  damages. 

Acexiial  of  oanae  of  aotion^^Cited  in  Missouri  Pac.  Ry.  Co.  v.  Houseman, 
41  Kan.  304,  21  Pac.  284,  holding  that  a  party  may  recover  for  timber  destroyed 
for  two  years  preceding  the  action;  Fiankle  v.  Jackson,  30  Fed.  398.  holding 
that  a  cause  of  action  accrues  against  a  railroad  company  at  the  time  of  its  oc- 
cupation of  a  Btreet|  and  each  day*s  continuance  thereof  does  not  give  a  new 
cause  of  action ;  St  Louis,  K.  &  S.  W.  R.  Co.  v.  Nyce,  61  Kan.  394,  59  Pac. 
1010,  48  L.  R.  A.  241,  holding  that  the  right  to  recover  for  damages  to  land 
from  a  railroad  accrues  to  the  owner  at  the  time,  and  does  not  pass  to  a  subse- 
quent vendee;  Kansas  N.  &  D.  Ry.  Co.  v.  Cuykendall,  42  Kan.  234,  21  Pac. 
1051,  16  Am.  St  Rep.  479 ;  Hardesty  v.  Ball,  43  Kan.  151,  23  Pac  937— to  the 
effect  that  a  continuing  nuisance  gives  rise  to  new  causes  of  action. 

Differentiated  in  Western  Union  Telegraph  Co.  v.  Moyle,  51  Kan.  203,  32 
Pac  895,  holding  that  additional  wires  placed  on  wires  theretofore  wrongfully 
placed  on  land  gave  a  new  cause  of  action. 

Cited  in  note  in  20  Am.  St  Rep.  176,  on  running  of  Hmitatioos  as  to  nuisances ; 
iD  126  Am.  St  Rep.  952,  on  operation  of  statute  of  limitations  where  cause  of 
action  for  nominal  damages  subsequently  ripens  into  right  to  actual  damages. 

17  BAH.  237,  ADAm  r.  BUOGXJ3S 
Paxtnor'a  powor  to  bind  flnn  as  anretiea^-Oited  in  note  in  13  Am.  Dec. 

118,  on  partner's  power  to  bind  firm  as  sureties. 

17  KAH.  289,  ST.  Z.01IX8,  I.,  ft  A.  R.  CO.  ▼.  WHiABR 

HeeoMitjr  of  ob jeotlona  In  trial  oonrt^— Cited  in  Board  of  Com'rs  of  Lyon 
Couaty  T.  Kiser,  26  Kan.  279,  holding  that  a  verdict  supported  by  Incompetent 
eridenee  will  not  be  reversed,'  no  objection  being  made  below. 
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Effect  of  »pp«ai  iMmd  and  of  defeat!  t]ierei«u-<;ited  in  Bond  t.  White* 
24  Kan.  45 ;  St.  Louis  &  S.  F.  Ry.  Co.  t.  Hurst,  tS2  Kan.  600,  35  Pac  2U ; 
Anderson  v.  Haslett,  81  Kan.  532,  106  Pae.  296;  Queen  Ins.  €k).  of  America 
V.  Cotney,  26  OkL  125,.  105  Pac.  651— holding  that 'filing  an  appeal  bond  perfects 
an  appeal,  whether  or  not  the  clerk  files  the  tmnscript  on  time;  Smith  y. 
Nescatunga  Town  Co.,  36  Kan.  758,  14  Pac.  246;  Chicago,  K.  &  N.  Ry.  Co. 
V.  MarshaU,  47  Kan.  614,  28  Pac.  701;  Ryndak  v.  Sea  well,  23  Okl.  759,  102 
Pnr.  125— holding  failnre  of  guteties  on  the  bond  does  not  jiiBtify  dismissal  of 
appeal. 

£miaent  domain— Meanure  of  damases^-Cited  in  Chicago,  K.  &  W.  R. 
Co.  ▼.  Parsons,  51  Kan.  408,  32  Pac.  1083,  holding  fhe  difference  between  the 
fair  market  value  of  land  before  and  after  the  taking  by  a  railroad  the  measure 
of  damages ;  Kansas  Central  Ry.  Co.  v.  Allen,  24  Kan.  3d,  holding  that  damages 
were  allowable  for  actual  value  of  land  taken  by  a  railroad  and  for  consequen- 
tial diminution , in  value  of  the  balance  of  the  land. 

Same— Nature  of  Jndgrment  or  award*— Cited  in  Lawrence  &  T.  Ry.  Co. 
v.  Moore,  24  Kan.  323 ;  Kansas  City,  B.  &  S.  R.  Co.  v.  Merrill,  25  Kan.  421 ; 
Parsons  Water  Co.  v.  Knapp,  33  Kan.  752,  7  Pac.  568;  Wichita  &  W.  R.  Co. 
V.  Kuhn,  88  Kan.  104,  16  Pac.  75 ;  Kansas  City,  W.  ft  N.  W.  R.  Co.  v.  Kennedy^ 
49  Kan.  19,  30  Pac.  126;  Florence,  E.  D.  &  W.  V.  R.  Co.  v.  LUley,  3  Kan. 
App.  588,  43  Pac  857 ;  Oregonian  R.  Co.  v.  Hill,  9  Or.  377— holding  that  judg- 
ment on  appeal  in  condemnation  proceedings  should  be  in  the  nature  of  an  award 
of  damages  as  by  commissioners  and  not  an  ordinary  judgment  against  the  rail* 
road  company;  Chicago,  K.  &  W.  R.  Co.  v.  Abilene  Town^Site  Co.,  42  Kan. 
97,  21  Pac  1112,  on  the  nature,  of  the  award  or  judgment;  Leavenworth,  N. 
&  S.  Ry.  Co.  V.  Herley,  45  Kan,  535,  26  Pac.  23,  holding  that  the  judgment  can 
only  be  an  award  of  damages  not  enforceable  by  execution,  and  hence  cannot  in- 
clude, damages  for  independent  trespasses  committed  in  constructing  a  railroad 
on  a  right  of  way  condemned. 

Same— Blslits  of  oreditprs  of  owner^-^ited  in  Armstrong  v.  Moore,  1 
Kan.  App. .  450,  40  Pac  834,  holding  that  a  mortgagee  should  appear  in  condem- 
nation proceedings  to  protect  his  equities;  Williams  v.  Hutchinson  &  S.  Ry. 
Co.,  02  Kan.  412,  63  Pac.  430,  84  Am.  St  Rep.  408,  holding  a  judgment  creditor 
not  an  owner  within  the  statutes  relating  to  eminent  domain ;  Hapgood  v.  Morten, 
28  Kan.  764,  to  sustain  counsers  contention  that  one  taking  with  notice  of  a 
bond  for  title  to  another  could  only.be  considered . an  equitable  mortgagee;  Good- 
rich V.  Board  of  Com'rs  of  Atchison  County,  47  Kan.  355,  27  Pac.  1006,  18  L. 
K.  A.  113,  holding,  that  mortgagees  not  in  possession  are  not  owners  within  the 
statutes  on  condemna'tion  proceedings. 

Same— Parties.— Cited  in  Brigham  City  v.  Chase,  30  Utah,  410,  85  Pac  436 ; 
State  ez  reU  Trinible  v.  Superior  Court  of  King  County,  31  Wash.  445,  72  Pac 
89,  66  L.  R..A.  897— holding  that  it  is  not  essential,  to  the  validity  of  condemna- 
tion proceedings  as  to  those  made  parties,  that  all  interested  be  joined. 

Sams— Passing  «f  titlo.<^-Cited  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Wilson. 
66  Kan:  233,  69  Pac.  842,'.  dlscilssing  a'  railroad  company's  right  to  abandon  oon> 
demnation  proceedings ;  Centcal  Branch  Union  Pac.  -  R.  Co.  t.  Atchison,  T.  & 
S.  F.  R.  Co.,  28  Kan.  453,  to  the  effect  that  there  is  no  final  appropriation  and 
transfer  of  title  in  enunent  domain  proceedings  ontH  fb»  €dA  A>f  ^itlgaflon  over 
damagesu'    .  '  t  .     ;  .  ;  •    -        -    . 

17  KAN.  248,  BOBINSOlf  t.  PERRT 

General  and  spdftfflil  lal*b.p«Cited  in  Travelefs*  Ins.  Co.  v.  OikWego  Tpk.,  89 
Fed.'58»  7  C.  C.  A.  669;  Rathbone  v.  Board  of ;  C<w'r8  of  Kiowa  County,  73 
Fed.  395;  Rathbone  v.  Board  of  Com'rs  of  Kiowa  County,  88  Fed.  125.  27  C. 
C.  A.  477 ;    Board  of  Com'rs  of  Norton  County  .  y.  Shoemaker,  27  Kaa.  77 ; 
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6my  V.  Crockett,  30t  Kan.  188,  1  Pac  60;  Midbmd:  SUerater;  Oa  ▼«  8tevarl;».j;50 
Kan.  37a  32  Pac.  33;  Cheaney  ▼.  MoOtintock^  61  Kan.  94,  68  Pac.  903;  KHmbo 
T.  Larrabee,  67  Kan.  684,  73  Pac.  916;.  Inlow  t;  Boavd  of  Oomf^s  of  Qraliain 
County,  6  Kan.  App.  391,  61  Pac.  66— on  the.  right,  to  enact  ^necial.:laws,^:and 
on  the  unifoim  operatioa  ol|  laws  of  a  general:  natyre.         ^  _^,. 

Cited  in  note  in  21  An.  St  Hep.  789,  on  what  is  a  general  law.  ,^ '    ' 

17  KAH.  251,  ICAKSAif  PAC.  BT;  CO.  ▼.  B^TKOLBS  ;     \ ' 

Limitatioa  of  earrier'a  liabilit7.*^ited  in  Atchison,  T.  &  S.  F.  R.'  .(jq.  v. 
Dill,  48  Kan.  210,  29  Pac.  148,  holding  that  a  shipper  cannot  be  compellecl  to 
accept  a  contntct  altering  common -law  Babilify  *df  a  carrier,^  but  lie  xhifliy  a<*cept 
if  he  desires;  Atchison,  T.  &  S.  F.  B.  Go.  y.  Mason,  4  Kan.  App.  '891',-  46  Pad 
31,  holdiib^'that  a  spedal  contract  with  A  oarrter,  r^qpinng'nbtioe  -in  wsitiQ#iof 
damage  or  injnrlea,  faiily  entered  Into,  ia  valid;:!  '•  .'i  .1  .'. 

Cited  in  note  in  18  Am.  St  Rep.  783,  on  extortion  of  unauthorizadi  stipulations 
from  shippers  and  their  effect;  Ib  88.Autt..St;:R^..90^  91,.an.ls&itatlon  of  car- 
rier's liability  in  bill*  of  hiding;  in  28  L.  R  A.  (N.;&)  639^}ob  eifect  of  sMPPing 
contract  limiting  common-law  liability,  signed  under  oompul^n*  ':   :      «  j.  j     :  :. 

17  KAK.  W6,  {OSEFH.Tv^IIBtST  NAT.  p^lfW  .       .,.  > 

Eirldeiioe  as  to  kandwritins^-^Oited  in  Holmbdrg  ▼.:  Johasoto,  45  Xaa.;197, 
25  Pac.  676;  State  ▼.  Ryno,  68  Kan.  848,  74  Pac.  1114,  64  L.  R.  A.  303— holding 
that  a  writing  shown  to  be  genuine  may.  be»  used*  forTf>inimtiat>n.'^  .deaawjntqg 
genuineness  of  other  writings;  Gaunt  y.  Harkness,  63  Kan.  406,  36  Pac.  739,  42 
Am.  St  Rep.  297,'  httldliig  that  CMaa  signatures  cannot  be  ufed  .in  ^f mining 
experta  on  handwriting,  but  only  writings  shown  to  be  genuine;  Abbott  y,  Cole- 
man, 1^ 'Kan.  '266,  31*  'Ani.  '^p,  186,  holding  that  comparison  of  handwritings 
may  be  made,  both  by  experts  and  by' the  jury;  Ort  y.  Fowler,  31' Kain.  '478, 
2  Pac.  680,  47  Am.  Rep.  601,  holding  that  on  the  genuineness  of  a  signature  wit- 
nesses acquainted  with  the  party^s  writing  may  testify,  as  m^y  also  -WitHesicfs 
tdHtifylnt;  «^  from  isMiiparlaoto  witb  slgnalnros  admittedly  imwAmm. 
C^ted  in  note  in  62  I«.  R.  A.>842,  867,  on-  comparison  of  handwriting..  . 

Testfinony  of  ezperta—Conelusiyeness^— Cited  In  note  in  42  L.  R:  ^i.  771, 

on  conclusiveness  of  testlm'ony  of  experts.  '  -'''.'".' 

Naa^aaiiy  of  exoeptiona  to  inatraotioBa.<*<-Oite(d  in  Kerr  t.  Reece,  27  Kan. 
338;  State  ▼.  Asbell,  10  Kan.  Apj^.  36^,  69  Pao.  727~holding  that  instrutct^ons 
will  xiot  be  reviewed  on  appeal*  unless  exceptions  are  sav^d.    x..  ..  p    , .  . 

laatnimeiita  algaad  in  blattk-KEHlUnS'blttiikt^-Citeid'in  Roberson  y.  Blev- 
his,  67  Kan.-60t  46  Piac.  63,  holding  a  surety  who  signs  a  blank  note  liable,  if  the 
principcd  fills  it  out  in  a  larger  sum  than  was  agreed;  ' 

Cited  in  note  in  11  Am.  St  Rep.  816  (par. .'2);  on  blank  negotiable  instruments 
wrongfully  filled  n(»;  in  36  Ia  R«  A.  467,  on:  alteration  of  note  aa  affecting  bona 
fide  holders. 

17  KAH.  263,  DZXAHAT  ▼.  OOIiBIB 

Meelkiulba*  IMna— Cottt^aot  pMe«  aa  tvuat  ^mA-^Ited  In  Fosaett  v. 
Rock  inland  LumW  tk  Mfg;  Co.,  76  Kan.  428,  92  Pac.>  8^  14  Ia  R  A.  <N.  S.) 
918,  holding 'that  where  the  cost  of  a  building  exceeds  tb^  c<^ntrhct  price,  and 
tbe  owner  mikes  payments  to- certain  8ubcontract6rs;  whoon  that  account  do  not 
file  Hens,  in  a  suit  to  enforce  other  subcontractors*  liens,  he  is  entitled  to  'iii'edit 
the^eloc  lo~the  extant  of  .thet  pro;  rfitf*'amQnn|;:W^h.|^9faTPaifl.wjo^ VI  have  hiten 
entitlid  to»  hadUMty  filf4l'm8«.<indi%t  tM4:bQi4«Pgis;»9^.69ntr»iarjtoJ>ela^y.y. 
Goldiet 
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SaiKo— VerillcAtiMi  of  ■tat«n«mt^-*Cited  in  Sharon  Town  Co.  r.  Morris, 
39  Kan.  377,  18  Pac.  230;  Chicago  liiimber  Go.  ▼.  Osboxn,  40  Kan.  168»  19 
Pac.  65&~-holding  that  verification  of  a  mechanic's  lien  statement  may  be  made 
by  a  ''manager/'  denoting  agency. 

Same— Time  for  flUns^— Cited  in  Clough  v.  McDonald,  18  Kan.  114,  holding 
that  a  subcontractor  has  60  days  after  completion  of  building  to  file  his  lien. 

Same— Payment  to  eomtrAotora  am  affeetins  avbordliiAto  elalaaaa±^— 

Cited  in  note  in  20  L.  H.  A.  565,  on  payment  to  contractors  or  subcontractors 
as  affecting  liens  of  subordinate  claimants. 

Same— Idem  of  matorialmeiid— Cited  in  note  in  79  Am.  Dec.  272,  on  lien  of 
materialmen. 

Boriow  of  order  s^Mttiiis  mow  trlaL— Cited  in  Brown  y.  Atchison*  T.  & 
S.  F.  H.  Co.,  29  Kan.  186,  on  the  review  of  the  orders  of  the  district  court  grant- 
ing new  trials. 

Followed  in  Day  y.  Harris,  28  Kan.  216,  holding  that  the  order  of  the  district 
court  granting  new  trial  for  insufficiency  of  eyidence  will  not  be  disturbed,  where 
it  is  not  clear  that  the  verdict  should  stand. 

Bishta  on  breaoh  of  eontract«— Cited  in  George  O.  Richardson  Blachinery 
Co.  Y.  Swartsel,  70  Kan.  773,  79  Pae.  660,  holding  tliat  a  party  breaching  a  con- 
tract cannot  set  it  up  to  defeat  the  other  party. 

17  KAir.  266,  BABBETT  ▼.  BABHES 

17  KAB.  271»  SOUTHWESTEBK  STAOB  OO.  ▼•  PEOK 

Installment  opntracta—Besoission.— Cited  in  note  in  32  L.  B.  A«  (K.  S.)  5r 

on  rescission  of  sale  for  failure  to  pay  for  installment. 

17  ;KAH.  Z7S,  WASHINGTON  ▼.  HOBABt 

Verifyins  denial  In  rait  on  written  inatrament^-Cited  in  Pattie  v. 
Wilson,  25  Kan.  326,  holding  tliat  where  plaintiff  claimed  as  assignee,  and  no 
written  assignment  of  the  note  was  shown,  a  parol  assignment  was  not  admitted 
by  failure  to  verify  a  denial;  J.  E.  Hayner  &  Co.  v,  Eberhardt  &  Sudendorf,  37 
Kan.  308,  15  Pac.  168,  holding  a  mechanic's  lien  within  Code,  {  108,  requiring 
an  allegation  of  execution  of  a  written  instrument  to  be  put  in  issue  by  a  verified 
denial;  Johnston  v.  Johnson,  44  Kan.  666,  24  Pac  1098,  holding  that  a  denial 
that  the  account  in  suit  was  due  when  the  action  was  commenced  need  not  be 
verified;  Sawyer  &  Austin  Lumber  Co.  v.  (3iamplaln  Lumber  Co.,  16  Okl.  90»  84 
Pac.  1093,  holding  that  an  answer,  not  denying  the  correctness  of  a  verified  ac- 
count, bat  setting  up  counterclaim,  need  not  be  verified;  Doughty  v.  Funk,  24 
Okl.  312,  103  Pae.  634,  holding  that  an  allegation  that  plaintiff  is  the  owner  and 
holder  of  the  note  in  suit  as  receiver  m'ay  be  put  in  issue  by  an  answer  not  veri- 
fied. 

Cited  in  note  in  66  L.  H.  A.  533,  on  sufficiency  of  answers  denying  ownership 
of  plaintiff  in  actions  on  negotiable  instruments. 

Presnjnption  of  owmerahip  of  note^— Cited  in  O'Keeffe  v.  First  Nat  Bank 
of  Frankfort,  49  Kan.  347,  30  Pac.  473,  33  Am.  St  Rep.  370,  holding  that  plain- 
tiff, who  alleged  he  had  bought  and  owned  the  note  sued  on,  which  was  not  in- 
dorsed, by  producing  the  note  raised  a  presumption  of  ownership  against  the  de- 
nial thereof. 

Assisament  of  written  eontraet.— Cited  in  Strong  y.  Moore,  75  Kan.  437» 
89  Pac.  895,  on  assignment  of  a  contract  by  transferring  possession  thereof. 
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17  XAV.  S7a»  ST.  JOS3SVH  A  D.  C.  B.  CO.  ▼.  D&YDEN 

Demvner  to  evideaee— WImu  craBt«<U*-Oited  in  Avery  v.  Ui>io»  Pac  R. 
Co.,  73  Kaiu  563,  85  Pac  600,  holding  that  a  demurrer  to  the  eTidenee  should 
be  aaatained  only  where  the  adyerae  party  has  wholly  failed  to  introduce  any 
substantial  evidence  on  a  material  point;  Sullivan  v.  Pheniz  Ins.  Co.  of  Brooklyn, 
34  Kan.  170,  8  Pac.  112,  holding  that,  though  the  evidence  is  weak,  a  demurrer 
thereto  should  not  be  sustained,  if  it  fairly  tends  to  establish  the  cause  of  action; 
Lee  V.  Ryder,  1  Kan.  App.  293,  41  Pac.  221,  holding  that,  if  there  is  evidence 
tending  to  sustain  the  essentials  of  the  cause  of  action,  the  court  should  not 
sustain  a  demurrer  to  the  evidence;  Frick  v.  Reynolds,  6  OkL  638,  52  Pac.  391, 
holding  that -the  case  should  be  taken  from  the  jury  and  judgment  rendered  where 
the  party  having  the  bnrdai  of  proof  has  failed  to  present  any  evidence  to  sus- 
tain his  case. 

Sane— JSITeot  of  dom«rrer«— Cited  in  Kansas  Pac.  Ry.  Co.  v.  Couse,  17  Kan. 
571,  holding  the  sustaining  of  a  demurrer  to  the  evidence  a  final  disposition  of  the 
case;  Schafer  v.  Weaver  &  Bill,  20  Kan.  2^,  holding  that  the  submitting  of  a 
demurrer  to  the  evidence  is  final  only  on  condition  that  it  is  sustained,  and  that 
the  court  does  not  reopen  the  case  for  further  evidence. 

Same— Boopealac  eanse  after  demiirrer.F-Cited  in  Oberlander  v.  Confrey, 
38  Kan.  462,  17  Pac.  88;  State  v.  Sowders,  42  Kan.  312,  22  Pac.  425;  German 
Fire  Ins.  Co.  v.  Thompson,  43  Kan.  567,  23  Pac.  608;  Farmers*  &  Merchants' 
Bank  of  Cawker  City  v.  Bank  of  Glen  Elder,  46  Kan.  376,  26  Pac  680— holding 
that  reopening  the  cause  for  further  evidence,  after  sustaining  a  demurrer  to  the 
evidence,  is  discretionary. 

Dismissal  of  eaase«— Cited  in  Pugsley  v.  Chicago,  R.  I.  &  P.  R.  Co.,  69  Kan. 
599,  77  Pac.  679,  holding,  after  demurrer  to  the  evidence  is  sustained,  the  plain- 
tiif  cannot  dismiss  without  prejudice;  Dickerman  v.  Crane,  8  Kan.  App.  795, 
57  Pac.  305,  holding  that,  where  the  jury  had  returned  findings  and  the  canse  was 
ready  for  judgment,  there  was  a  final  submission,  precluding  plaintiff's  right  to 
dismiss  without  prejudice;  Hargis  v.  Robinson,  70  Kan.  589,  79  Pac.  119,  holding 
that  a  dismissal  "with  prejudice"  is  final  on  the  issue  tried. 

Former  adjadieatiom.— Cited  in  Dryden  v.  St.  Joseph  &  D.  C.  R.  Co.,  '28 
Kan.  525,  a  subsequent  action  between  the  same  parties,  holding  that  the  former 
refusal  to  grant  the  railroad  company  an  injunction  against  threatened  interfer- 
ence with  its  right  of  way  was  not  an  adjudication  that  the  right  of  way  did  not 
belong  to  the  railroad  company. 

lajanetlon  aeainst  trespass.— Cited  in  note  in  11  Am.  Dec.  506,  on  injunc- 
tion against  trespass. 

17  KAV.   283,  MehAU^VXJX  ▼.   STATE 

CemcliisiTeiiess  of  Jadgme]it.^FoUowed  in  Hover  v.  Cockins,  17  Kan.  514, 
holding  that  if  a  defendant  has  a  defense,  and  knows  it,  and  fails  to  set  it  up,  he 
forever  loses  it. 

Same— A  gainst  dead  persoa^Mi/ited  in  note  in  49  L.  R.  A.  158,  171,  on  effect 
of  judgment  entered  against  dead  person. 

17  KAN.  287,  MEKBITT  ▼.  WILLIAMS 

Cited  in  note  in  26  Am.  Dec  292,  on  notice  of  dissolution  of  partnership. 

17  KAH.  291,  MOBBUX  ir.  DOUGLASS 

Tax  sale  Second  sale.— Cited  in  Belz  v.  Bird,  31  Kan.  139,  1  Pac.  240,  hold- 
ing that,  where  a  sale  of  land  to  a  county  for  delinquent  taxes  is  voidable  for 
<l«fects,  a  second  sale  to  it  for  subsequent  taxes  is  v<Hdable  also;  Millbank  v. 
Oftertag,  24  Kan.  462,  holding  that,  if  a  sale  to  the  county  for  taxes  is  invalid^ 
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another  sale  may  be  made  to  it;  Ewitg  t.  Baldwin,  24  Kanb  82,  on  the  validity 
of  a  M.e  for'  taxes  of  school  lands  pending  the  delinquenoy  of  the  origioAl  pur- 
chaser from  the  state. 

Same^Irrecrnlarlties.— Cited  in  Harris  y.  Cnrran,  32  Kan.  580,  4  Pac.  1044, 
holding  that  a  tax  deed  reciting  that  sale  was  on  May  6th  at  a  sale  began  and 
held  on  the  first  Tnesday  of  May  was  not  invalid  because  May  6th  was  Friday, 
the  recital  meaning  that  the  sale  begun  Tuesday  was  concluded  on  Friday,  May 
6th;  Clarke  v.  Tilden,  72  Kan.  574,  84  Pac.  139,  holding  that,  if  under  any  stat- 
ute a  sale  on  which  a  tax  deed  is  based  may  have  been  legally  held  on  the  day 
recited  therein,  the  deed  is  not  void  on  its  face;  Baughman  v.  Harvey,  76  Kan. 
767,  93  Pac.  146,  holding  that  irregularities  will  not  avoid  a  tax  de^,  and  omis- 
pion  of  word  "publicly"  from  recitail  of  sale  is  not  fatal. 

SaiB^e— De^d  as  prima  faole  eTideneew— Cited  in  City  Jty.  Co.  v.  Chesney,  30 
ifan.  199,  1  Pac.  520,  holding  a  regular  tax  deed  only  prima  facie  evidence  of 
regularity  of  prior  proceedings;  Douglass  v.  Dickson,  31  Kan.  310,  1  Pac.  541, 
on  the  prima  facie  validity  of  a  tax  deed. 

Cited  in  note  in  4  Am.  St.  Rep.  189,  on  power  of  Legislature  to  make  tax  deeds 
presumptive  or  conclusive  evidence. 

9ame— Who  may  purohAse  and  enforce  tax  titlea.-^ited '  in  note  in  15 
Am.  Dec.  684,  on  who  may  purchase  at  tax  sale;  in  75  Am.  St  Rep.  235,  on  who 
may  purchase  and  enforce  a  tax  title. 

17  KAN.  294,  McCARTN£T  ▼•  WILSON 

Effect  of  dnresL-^ited  in  Applegate  v.  Young,  62  Kan.  100,  61  Pac.  402, 
holding  that  money  taken  by  a  justice  of  the  peace  in  lieu  of  a  recognizance  of 
pne  under  arrest  remains  his  property  and  may  be  recovered. 

PreaomptioBs  on.  appeal*— <];ited  in  State  ▼.  Daugherty,  63  Kan.  473,  65 
Pac.  685,  holding  that  on  appeal  presumptions  favor  the  regularity  of  proceed- 
ing below. 

17  KAK«  298»  STATE  w.  WINNER 

Pr^Liminarjr  proof  to  admit  deolaratioms  of  oo-ooBspiratora.— >Gited  in 
State  V.  Miller,  35  Kan.  32S,  10  Pac.  865,  holding  that  prima  facie  evidence  of 
conspiracy  cannot  always  be  first  required  before  admitting  the  acts  and  dec- 
larations of  co-conspirators;  State  v.  Lewis,  51  Or.  467,  94  Pac.  881,  holding 
that  error  in  admitting  evidence  without  preliminaxy  proof  is  cured  by  subse- 
quently introducing  the  preliminary  evidence;  State  v.  Dilley,  44  Wash.  207, 
87  Pac.  133,  holding  that  acts  and  declarations  of  conspirators  may  be  admitted 
without  first  proving  the  conspiracy,  if  it  is  afterwards  proved ;  Taylor  v.  United 
States,  89  Fed.  954,  32  C.  G.  A.  449;  Sta^e  v.  Rogers,  54  Kan.  683,  39,  Pac  219 
— holding  that  necessity,  of  first  proving  a  conspiracy  to  permit  evidence  of  dec- 
larations and  acts  of  conspirators  is  not  absolute,  but  rests  in  the  discretion  of 
the  court;  State  v,  Moore,  32  Or.  65,  48  Pac.  468,  holding  that  the  sufficiency 
of  the  preliminary  proof  to  permit  evidence  of  declarations  of  conspirators  is 
largely  in  the  discretion  of  the  court. 

Cited  in  note  in  95  Am.  Dec.  60,  on  admisslbilitj^  of  declarations. 

Harmless  error.— Cited  in  State  v.  Carey,  56  Kan.  84,  42  Pac  371,  holding 
that  the  Supreme  Court  will  give  judgment  without  regard  to  technical  errors, 
or  to  exceptions  not  affecting  substantial  rights,  in  capital  caaes.ts  in  othexB. 

Inauranoe   witkout  interest.— Cited   in   Missouri  '•  Valley   Life  Ilis.   Oo.    v. 

Sturges,  18  Kan.  93,  26  Am.  Rep.  761,  on  validity  «f  life  insarance  policy  to  par- 
ty without  interest 
Cited  in  note  in  52  Am.  Re|>.  145,  on  wager  policieiL   '.  . 
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CtrowutMitUl  •▼ideuoo.P-Cited  in  State  y.  Nordmftrk,  84  Kan.  628,  114 
Pac.  1068,  on  the  yalne  of  circumstantial  evidence. 

Cited  in  note  in  97  Am.  St.  Rep.  786,  on  circumstantial  evidence ;  in  7  L.  R.  A. 
(N.  S.)  182,  on  Bufficieucy  of  circumstantial  evidence  to  identify  remains  as  of 
pers<Mi  charged  to  have  been  killed. 

Aaa  eeate— Cited  in  State  v.  Power,  24  Wash.  34,  63  Pac.  1112,  63  L.  R.  A. 
902,  holding  evidence  of  declarations  of  decedent  as  she  was  preparing  to  leave 
home  to  go  to  another  dty  to  be  treated  by  defendant,  charged  with  killing  de- 
cedent in  cooimitting  an  abortion,  admissible  as  res  gestss. 

Proof  of  corpus  delieti.— Cited  in  note  in  78  Am.  Dec  253,  on  proof  of  cor- 
pas  delicti. 

17  KAlf.  306,  SHinLTZ  ▼•  SMITH 

Ezecntioa  sale  after  return  day^— Cited  in  Norton  v.  Reardon,  67  Kan. 
302,  72  Pac  861«  100  Am.  St.  Rep.  459,  as  not  distinguishing  between  ordinary 
execution  sales  and  those  specially  ordered  by  the  court,  and  holding  thalt  a  con- 
firmation operated  as  a  special  order  for  sale,  and  cured  a  sale  made  after  re- 
turn day. 

Distinguished  in  First  Nat.  Bank  of  Arkansas  City  v.  Farmers'  Nat.  Bank,  61 
Kan.  620,  60  Pac  324,  holding  that  lands  advertised  for  sale  at  a  date  beyond 
thh  return  day  may  be  sold  under  a  second  or  alias  writ 

17  SAN.  308,  ICAIiTBT  'r.  EISENHAUEB 

17  XAK.  313,  mXTH  ▼.  BOHOOI.  DIST.  NO.  2 

17  KAN.  316,  NESBIT  ▼.  HINE8 

Motion  for  new  trlaU-Neoessity— Time  of  filing.-— Cited  In  Fowler  v. 
Young,  19  Kan.  150;  City  of  Atchison  v.  Byrnes,  22  Kan.  66;  Gruble  v.  Ryus, 
23  Kan.  195 ;  City  of  Osborne  v.  Hamilton,  29  Kan.  1 ;  Deoker  v.  House,  30 
Kan.  614,  1  Pac.  584;  McNally  v.  Keplinger,  37  Kan.  556,  15  Pac.  534;  Mercer 
V.  Ringer.  40  Kan.  189,  19  Pac.  670;  Thomas  v.  Kansas  City  Klevated  R.  Co.,. 
76  Kan,  141,  90  Pac.  816 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Osbum,  79  Kan.  348, 
too  Pac.  473;  Golding  v.  Eidson,  2  Kan.  App.  307,  43  Pac.  104;  Bardrick  v. 
DiUon,  7  Okl.  535,  54  Pac.  785;  City  of  Perry  v.  National  Sewing  Mach.  Co.,  13 
Okl.  211,  74  Pac.  189;  Stanard  v.  Sampson,  23  OkL  13,  99  Paa  796;  Joiner 
V.  Goldsmith,  25  Okl.  840,  107  Pac  733;  McKinney  v.  State,  3  Wyo.  719,,  30 
Pac.  293,  16  L.  R.  A.  710— holding  error  waived  by  failure  to  file  motion  for  new 
trial,  or  to  file  it  within  required  time;  .  Ingersoll  v.  Yates,  21  Kan.  90;  Jarrett 
V.  Apple,  31  Kan.  693,  3  Pac.  571 ;  Ritchie  v.  Kansas,  N.  &  D.  Ry.  Co.,  55  Kan. 
36,  39  Pac.  718— holding  errors  for  which  a  new  trial  may  be  granted  not  avail- 
able on  appeal,  unless  a  new  trial  was  refused  below. 

Same— Making;  of  apptUoatiom.— Cited  in  Freelove  v.  Gould,  3  Kan.  App. 
750,  45  Pac.  464,  holding  that  timely  filing  of  a  motion  for  new  trial  with  the 
clerk  is  a  sufficient  **making,*'  and  it  is  iK>t  necessary  to  make  ditect  application.. 

Santo— Rvlia«  oft  motion*— Cited  in  State  v.  Summers,  44  Kan.  637,  24 
Pac.  1099;  Lanibee  v.  Hall.  50  Kan.  811,  31  Pae.  1062-^holding  that^  the  court- 
should  not  overrule  motion  for  new  trial  pro  forma. 

Discussed  in  Pinson  &  Sunday  v.  Prentise,  8  Okl.  143,  66  Pae.  1049^  holding 
that  Nesbit  v.  Hinea  does  not  sustain  the  proposition,  to  which  it  has  been  cited, 
that  it  is  error  to  overrule  a  motion  for  new  trial  pro  forma, 

Samo— errors  not  included  in  motion.— Cited  in  McDonald  ▼.  Cox,  l2 
Aria.  171,  100  Pac.  457;  State  v.  Riddle,  20  Kan,.  711;  State  v.  Ben3on,  22 
Kan.  471 ;  Clark  v.  Imbrie,  25  Kan.  424 ;  D.  M.  Osborne  &  Co.  v.  Ehrhard,  37 
Kan.  413,  15  Pac.  590;  St.  liOuis,  Ft.  S.  &  W.  R.  Go,  v.  Grove;  39  Kan.  731,  18 
Pac.  058;  Leavenworth,  N.  ft  S.  Ry.  Co.  t,  Whitaker,  42  Kan.  634,  22  Pac.  733; 
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Glaser  ▼.  Olaser,  13  OkJ.  380,  74  Pac.  944— holding  alleged  erroTs  forming  a 
ground  for  new  trial,  not  mentioned  in  the  motion  for  new  trial,  are  waived. 

8aBi6— NeoeMity  of  exeeption  to  mlims  on  motion*— Cited  in  Wilson  t. 
Kestier,  84  Kan.  61,  7  Pac.  793;  Great  Spirit  Springs  Go.  ▼.  Chicago  Lumber 
Ca,  47  Kan.  672,  28  Pac  714;  St.  Louis  &  S.  P.  R.  Co.  t.  Werner,  70  Kan. 
190,  78  Pac  410;  Reed  y.  United  States,  2  Okl.  Or.  662,  103  Pac  371;  United 
States  ▼.  Trabing,  3  Wyo.  144,  6  Pac  721~holding  error  waired  by  failure  to 
except  to  the  overruling  of  the  motion  for  new  trial. 

Same— Beoitals  in  reoord  wm  to  motion.— Cited  in  Hover  t.  Cockins,  17 
Kan.  518;  Typer  ▼.  Sooy,  19  Kan.  593;  Central  Branch  R.  Co.  ▼.  Philllpi,  20 
Kan.  9  (concurring  opinion) ;  Lucas  v.  Sturr,  21  Kan.  480 ;  Morse  y.  Brunswick 
&  Co.,  34  Kan.  378,  8  Pac.  398;  United  States  ex  rel.  Search  v.  Choctaw,  O.  & 
O.  R.  Co.,  3  OkL  404,  41  Pac  729;  Swank  v.  Tallman,  25  Okl.  424,  106  Pac. 
644— holding  that,  unless  the  record  shows  motion  for  new  trial  properly  filed,  the 
court  on  appeal  cannot  pass  on  questions  forming  a  ground  for  such  a  motion ; 
Hover  v.  Tenney,  27  Kan.  133 ;  Burtiss  v.  La  Belle  Wagon  Co.,  45  Kan.  413,  25 
Pac.  852;  City  of  Eskridge  v.  Lewis,  51  Kan.  376,  32  Pac  1104— holding  that 
where  the  record  is  silent  as  to  the  time  of  filing  of  a  motion  for  new  trial,  which 
was  overruled,  the  court  on  appeal  will  presume  it  was  not  filed  in  time. 

Same  Before  Jnstioes  of  the  peace.— Cited  in  Rice  v.  Harvey,  19  Kan. 
144;  Holland  ▼.  Mudenger,  22  Kan.  731— holding  that  the  district  court  cannot 
reverse  the  rulings  of  a  justice  of  the  peace  on  writ  of  error,  where  no  motion 
for  new  trial  was  made;  Greenwell  v.  Greenwell,  28  Kan.  413,  holding  that 
where  defendant's  demurrer  to  plaintiiTs  evidence  is  overruled  by  a  jnsdce  of 
the  peace,  judgment  entered  for  plaintiff,  and  defendant's  motion  for  new  trial 
overruled,  he  cannot  take  the  case  to  the  district  court  on  petition  in  error. 

17  KAH.  320»  PBESOOTT  ▼•  BEEBS 

Title  of  aote«— Cited  in  Philpln  v.  McCarty,  24  Kan.  398,  holding  the  consti- 
tutional requirement  as  to  expression  of  subject  in  the  title  of  an  act  mandatory ; 
Colorado  Farm  &  Live  Stock  Co.  v.  Beerbohm,  43  Colo.  464,  96  Pac  443 ;  State 
V.  Bankers'  &  Merchants'  Mut.  Ben.  Ass*n,  23  Kan.  499;  State  v.  Barrett,  27 
Kan.  213;  Missouri  Pac  Ry.  Co.  ▼.  City  of  Wyandotte,  44  Kan.  82,  23  Pac. 
950— on  expression  of  subject  of  an  act  in  its  title. 

Tajcation  of  pnMie  and  state  lands.— Cited  in  Boaid  of  Com'rs  of  Russell 
County  V.  Mahoney,  69  Kan.  661,  77  Pac.  692,  holding  school  lands,  when  sold, 
are  subject  to  taxation  pending  payment,  but  that  purchaser  at  tax  sale  takes 
only  the  estate  of  the  original  purchaser  from  the  state;  Morgan  v.  Board  of 
Com'rs  of  Clay  County,  27  Kan.  229,  holding  lands  sold  by  the  state  in  aid  of 
a  railroad  are  taxable  pending  payment  of  balance  of  price;  Board  of  Com'rs 
of  Dickinson  County  ▼.  Baldwin,  29  Kan.  538  (dissenting  opinion),  on  taxa- 
tion of  Agricultural  College  lands;  Logan,  Rand  &  Co.  v.  Board  of  Com'rs  of 
Clark  County,  51  Kan.  747,  33  Pac.  603— holding  the  Osage  Indian  trust  and 
reserve  lands,  after  sale  by  the  government,  subject  to  taxation  as  against  the 
purchaser;  Courtney  v.  Missoula  County,  21  Mont  591,  55  Pac  860;  Wash- 
ington Iron-Works  v.  King  County,  20  Wash.  150,  64  Pac  1004r-holdlng  that 
purchaser  of  state  lands  under  executory  contract  must  pay  taxes  thereon. 

Cited  in  note  in  132  Am.  St.  Rep.  347,  on  exemption  from  taxation  or  assess- 
ment of  lands  owned  by  governmental  bodies,  or  in  which  they  have  an  interest ; 
in  35  L.  R.  A.  (N.  S.)  670,  674,  on  property  granted  with  reservation  of  title 
or  Hen  in  favor  of  public  as  subject  of  taxation. 

17  KAir.  325,  BI.U8  ▼.  CARI.SON 

C<Atiniiaaee«(— Cited  in  Hockett  v.  Turner,  19  Kan.  527;  Clouston  y.  Gray, 
48  Kan.  31,  28  Pac  983;   Gumey  t.  Steffens,  56  Kan.  295,  43  Pac  241--hold- 
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ing  grantiniT  or  refuting  a  continuance  is  in  tbe  discvetion  of  the  couf  t,  and  will 
not  be  disturbed,  save  for  abuse. 
(Sted  in  note  in  74  Am.  Dec.  141,  on  continuance  of  dTil  cauieg. 

17  KAK.  326,  BOOO  ▼•  QBEEir 

17  KAV.  328»  HERMAN  ir.  MTYJ.BR 

Set-off  of  J«dcmMit8.^0ited  in  HilUs  t.  Fictt  Nat  Bank,  64  Kan.  421, 
■38  Pac.  506,  holding  it  peimissible  for  a  bank  to  pay  a  judgment  ngainst  it  to 
the  judgment  creditor's  attorney,  and  then  serve  him  with  garnishee  summons 
to  obtain  the  amount  of  a  judgment  in  its  favor  against  the  client,  obtained  in 
aDother  court,  and  the  bank  was  not  bound  to  resort  to  set-off  of  the  judgments ; 
Kansas  City,  Ft.  S.  ft  M.  R.  Go.  v.  Murray,  57  Kan.  697,  47  Pac.  836,  holding 
that  a  party  who  procures  an  order  for  the  partial  satisfaction  of  a  judgment 
against  him  by  a  set-otf  of  a  judgment  in  his  favor  for  a  less  sum  recognizes 
the  judgment  against  him  and  is  estopped  from  appealing  therefrom;  Schuler 
V.  Collins,  63  Kan.  372,  65  Pac  662,  holding  set-off  of  judgments  rests  on  equi- 
table considerations,  and  is  allowed  in  the  interest  of  substantial  justice;  First 
Kat  Bank  of  Atchison  r.  Price,  65  Kan.  853,  70  Pac.  038,  holding  a  bank  wrong- 
fully taking  funds  in  custodia  legis,  on  order  of  restitution,  was  not  entitled  to 
set  off  a  personal  judgment  against  the  claimant  of  the  fund. 

Cited  in  note  in  109  Am.  St.  Rep.  141,  on  setting  off  one  judgment  against 
another. 

17  XAH.  333,  HOVOK  ▼•  XIXSET 

Risbt  to  attAok  title  of  holder  of  public  la3Kds.^FoIlowed  in  Lapham 
v.  Head,  21  Kan.  .332;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Pracht,  30  Kan.  66,  1 
Pac.  319~holding  that,  so  long  as  the  government  treats  a  pre-emption  right 
an  valid,  no  other  can  object  to  it. 

Cited  in  Marysville  Inv.  Co.  v.  Holle,  5  Kan.  App.  408,  49  Pac.  332  (dissenting 
opinion),  on  right  of  a  stranger  to  question  a  title;  De  Toro  y.  Robinson,  91 
Cal.  371,  27  Pac.  671,  holding  that  fraud  in  extending  the  boundaries  of  a  Mex- 
ican grant  on  public  land  can  be  complained  of  by  the  government  alone. 

17  XAH;  336,  OBOSS  ▼.  BTmiilKOTOK  KAT.  BAKX 

Exeeptioa&a  to  oTidenoe.— Cited  in  Humphrey  v.  Collins,  23  Kan.  549;  Long 
V.  Kasebeer,  28  Kan.  226;  Smith  v.  Leighton,  38  Kan.  544,  17  Pac.  52,  5  Am. 
St  Rep.  778— holding  general  objections  to  evidence  are  not  as  a  rule  available. 

Partaeralftip— lateomins  pavtaers.— Followed  in  Jones  v.  Davlee,  60  Kan. 
:M)9,  56  Pac.  484,  72  Am.  St.  Rep.  354,  holding  that  slight  testimony  is  suffi- 
cient to  show  that  an  incoming  partner  has  made  himself  liable  for  prior  debts ; 
Rohlfing  ft  Co.  V.  Carper,  53  Kan.  251,  36  Pac.  336,  holding  that  an  instruction 
that  slight  '^circumstances"  would  be  sufficient  to  prove  assumption  of  debts  by 
an  incoming  partner  was  properly  refused,  and  that  the  question  of  such  as- 
sumption was  for  the  jury,  where  the  evidence  was  in  substantial  conflict. 

Cited  in  note  in  9  L.  R.  A.  (N.  S.)  58,  65,  on  assumption  of  debts  on  dissolu- 
tion of  partnership. 

Saate-BelAtiom  to  flrm.-^ited  in  Re  Telfer,  184  Fed.  224,  106  C.  C.  A. 
366,  on  a  partnership  as  an  entity  distinct  from  its  membership,  as  to  claims 
against  it  by  its  members  on  its  insolvency. 

Bvideaoo  of  sonorml  voputatiom  to  estaldiak  eluuMMtev  of  ooanpMiy^- 

'CitacI  m  State  v.  International  Harvester  Co.  of  America,  79  Kan.  871,  99  Pac. 
^03,  on  the  admissibility  of  evidence  of  general  repnte  to  show  the  corporate  and 
InnAnen  cfaaraeter  of  certain  compaaies. 
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17  KAJf .  341,  BAKER  ▼.  IiONG 

Election  oontests.— Cited  in  Wildman  v.  Anderson,  17  Kan.  844;  Lawrence 
V.  Wheeler,  77  Kan.  209,  93  Pac.  602--holding  pleadings  in  natuve  of  answer  and 
reply  are  proper  in  election  contests. 

Pleadings.— Cited  in  Johnson  v.  State  Bank  of  Seneca,  59  Kan.  250,' 52  Pac 
860,  defining  departure  in  pleading. 

17  KAK.  344,  WTTJPMAJf  ▼•  ANDERaON 

De  facto  corporations.— Cited  in  Voss  v.  Union  School  Dist  No.  11,  IS 
Kan.  467,  holding  that  the  organization  of  a  school  distinct  long  existing  as  a  de 
facto  district  cannot  be  questioned  on  validity  of  taxes ;  Cominissioners  of  Saline 
County  V.  Anderson,  20  Kan.  298,  27  Am.  Rep.  171;  School  Dist.  No.  25  v. 
State,  29  Kan.  57-'holding  that  the  law  recognizes  a  corporation  de  facto,  as  well 
as  an  officer  de  facto. 

Constitntlonality  of  «<AnstraUan  baUot"  statntes.— Cited  in  note  in  1C( 
L.  R.  A.  755,  on  constitutionality  of  "Australian  ballot"  statutes. 

Election  contests.— Cited  in  Buckland  v.  Goit,  23  Kan.  327,  holding  a  county 
board  of  canvassers,  organized  to  try  a  contested  election,  is  a  judicial  board,  to 
which  writ  of  error  will  lie  from  the  district  court;  Constitutional  Prohibitory 
Amendment  Cases,  24  Kan.  700,  holding  mere  irregularities  will  not  defeat  an 
election. 

17  KAK.  351,  MOONLIGHT  ▼.  BOND 
Election  contest,— Cited  in  Buckland  v.  Croit,  23  Kan.  827,  holding  writ  of 

error  will  lie  to  the  county  board  of  canvassers  in  election  contest. 
Cited  in  note  in  90  Am.  St.  Rep.  88,  on  irregularities  avoiding  elections. 
Bribery.— Cited  in  note  in  97  Am.  Dec.  716,  on  bribery. 

^7  KAK.  355,  PBITCHBTT  ▼.  saXOHBIX,  2Z  AM.  REP.  287 

Uanry  a  personal  defense.— Cited  in  Blakeman  v.  Busby,  61  Kan.  745,  60 
Pac  1064,  holding  an  assignee  for  benefit  of  creditors  is  not  a  stranger  to  trans- 
actions by  assignor,  and  may  set  up  a  defense  of  usury;  Tidball  v.  Schmeitz,  77 
Kan.  440,  94  Pac.  794,  127  Am.  St.  Rep.  424 ;  Irwin  v.  Washington  rx)an  Ass'n, 
42  Or.  105,  71  Pac.  142— holding  purchaser  of  lands  subject  to  mortgage  cannot 
set  up  usury  in  the  mortgage ;  Iligbee  v.  JEtna  Bldg.  &  Loan  Ass'n,  26  Ok  I.  327, 
109  Pac.  236,  Ann.  Cas.  1912B,  223,  holding  purchaser  at  bankrupt  sale  of 
premises  subject  to  mortgage  cannot  set  up  usury  in  mortgage ;  Penby  v.  Hiint^ 
53  Wash.  127,  101  Pac.  492,  holding  usury  must  be  pleaded,  and  that  it  is  a 
defense  personal  to  the  debtor:  Beach  v.  Guaranty  Sav.  Aas'n,  44  Or.  530,  76 
Pac.  16,  1  Ann.  Cas.  418,  holding  right  to  plead  usury  is  personal;  In  re  Worth, 
130  Fed.  927,  holding  that  under  the  laws  of  Iowa  creditors  of  a  bankrupt  can- 
not set  up  defense  of  usury  to  defeat  the  claim  of  another  creditor. 

Cited  in  note  in  28  Am.  Rep.  491,  on  personal  nature  of  defense  of  usury. 

Wliat  constitntes  nanry.— Cited  in  note  in  55  Am.  Dec.  399  (par.  1),  on 
what  constitutes  usury. 

Mortgasca.^— Cited  in  Goodrich  v.  Board  of  Com'rs  of  Atchison  County,  47 
Kan.  355,  27  Pac.  1006,  18  L.  R.  A.  113,  on  the  estate  and  rights  of  a  mort- 
gagee. 

17  KAN.  360,  HATS  ▼.  HILL 

Parti^^— CItedf  in  Bey^r  v.  Reed,  18  Kan.  80,  boMing  it  esror  to  permit  a 
plaintiff,  suing  members  of  a  school  board  to  contest  bonds,  to  amend,  aetdng^ 
forth  aew  facts,  and  to  litigate  at  the  cost  of  the  original  defendants,  who  bad 
meanwhile  passed  out  of  office;    Commissionezs  of  Pawnee  County  t.  Atchison^ 
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T.  &  S.  F.  R.  Co.,  21  Kan.  74S,  on  defects  in'  parties;  Atchison,  T.  &  SI  F.  iRl- 
Co.  T.  WUbelm,  33  Kan.  206,  6  Pac  278;  Gassatt  v.  Boavd  of  Com'rs  of  BAtber 
Oonnty,  39  Kan.  505,  18  Pac.  517— faolding  thai  in  a  snit  to  restrain  the  connty 
trea8ni«r  and  sheriff  from  collecting  a  tax  leyied  by  a  school  district,  or  to  com-^ 
pel  the  levying  of  a  tax,  the  officeni  Of  the 'school  district  are  necessary  parties:' 
McCarthy  v.  Marsh,  41  Kan.  17,  20  Pac;  479,  holding  that  in  a  salt  to  oom^l' 
the  auditor. of  state  to  issne  two  certificates  of  indebtedness,  one  to  plaintiff  and 
one  to  a  third  person  made  a  party  defendant,  judgment  could  not  be  entered  until 
such  third  person  appeared  or  was  summoned ;  City  of  Anthony  v.  Sttate^  49  Kan. 
246,  30  Pac  48S,  holding  that  to  a  suit  to  enjoin  a  city  and  its.  officers  from 
leyying  taxes  to  pay  bonds  the  bondholders  were  necessary  parties;  Union  Ter- 
minal R.  Co«  ▼.  Board  of  Railroad  Com'rs,.52  Kan.  680,  35  Pac.  ^4,  holding  a 
suit  to  enjoin  the  Railroad  Commission  from  proceeding  with  a  rehearing  ppn* 
ceming  crossing  rights  of  varioua  railroads  could  not  be  entertained,  unlefui.  the 
railroad  companies  interested  were  made  parties ;  Jeffries-Ba  Som  v.  N0.tiQn,  63 
Kan.  247,  65  Pac.  226,  holding  that  to  a  suit  to  restrain  issuance  of  a  tax  war- 
rant, brought  against  the  treasurer  and  sherifiC,  the  board  of  county  commissioners 
is  a  necessary  party ;  Allison  v.  Hat  ton,  46  Or.  370,  80  Pac.  101,  on  parties  iq 
suit  to  enjoin  collection  of  taxes,  brought  to  determine  in  what  county  plaintiff's 

lands  were  located. 

,  i  ■'  • 

17  KAN.  363»  TITUS  ▼.  HOWARD  COirKTT  COM'RS  ' 

Skerlfl'fl  fees  on  tax:  wanRftnt«-->Followed  in  Thralls  v.  Board  of  Gom*r8,o^ 
Sumner  County,  24  Kan.  594,  holding  a  sheriff  not  entitled  to  fees  for  mileage  in 
endeavoring  to  serve  a  |>er8onaI  property  tax  warrant,  where  he  returns  "no  prop- 
erty found."  ,    .  ' 

17  XAK.  365,  PETERS  t.  BOARD  OF  STATE  CANVASSERS  ' 

Tern  of  ofaoe—^Bztension.— Cited  in  Wilson  v.  Clark,  63  Kan.  505,  65  Pac 
705;  Pruitt  v.  Squires,  64  Kan.  855,  68  Pac.  643~-holding  that,  when  the  Con- 
stitution fixes  a  term  of  office,  it  is  not  in  the  power  of  the  Legislature  to  change 
It;  Smith  ▼.  Holt,  24  Ken.  771;  State  v.  Holcomb,  83  Kan.  266,  111  Pac.  l88; 
Wendorff  y.  Dill,  83  Kan.  782, 112  Pac.  588— as  to  term  of  office  of  district  judge ; 
State  ex  rel.  little  t.  Wentworth,  55  Kan.  298,  40  Pac.  648,  holding  that,  Where  a 
term  of  office  is  fixed  at  three  years,  no  fractional  terms  are  recognized,  but  each 
inonmhent  serves,  three  years  from  time  of  appointment* 

Cited  in  note  in  3  L.  R.  A>  (N.  S.)  887,  on  power  to  extend  term  of  office  by 
postponing  time  for  election, 

Maiidalniu.— CSted  in  Rice  t.  Board  of  Canvassers  of  Coffey  County,  50  Kan. 
149,  32  Pac  134,  refusing  mandamus  as  unavailing;  Rice  v.  Robson,  83  Kanl 
252,  111  Pac.  18Q,  folding  that  mandamus  to  compel  a  canvass  cannot  be  had, 
save  on  an  autborize;d  election  for. an  existing  office;  ^tate  ex  rel.  Bennett  y. 
Barber,  4  Wyo.  56,  32  Pac  14,  on  mandamus  to  compel  issuance  of  election  cer^ 
tificate. 

17  KAN.  309,  MEDBERRT  ▼•  SOPE^  Same  ease  oa  subseanent  ay- 
peal,  24  Kan.  12S 
Pajmetnt  by  note  or  elieek.*Cited  in  Hurd  v.  G.  C.  Hixon  &  Co.,  27  E^n. 
T22,  holding  that  acceptance  of  a  note  does  not  ordinarily  extinguish  the  origr 
inal  deot,  independently  of  any  agreement;  Groat  v.  Pracht,  31  Kan.  656,  '^ 
Pac.  274,  holding  that,  If  the  parties  so  agree,  a  note  may  bef  in  payment  of  an 
account;  MuHins  v.  Birown,  32  Kan.  812,  4  Pac.  306,  holding  a  banlc  vhcick 
not  prima  facie  evidence  of  payment  of  a  debt,  it  not  being  a  payment  without 
agreement;  Hersjifield  v.  Lowenthal,  35  Kan.  407,  11  Pac.  173,  holding  that  ac- 
<%ptaQoe  of  new  notes  in  settlement  of  'iln'open  account  is  the  crtation  of  a*  n^W 
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debt ;  Bradley,  Wheeler  &  Co.  ▼.  Harwl,  43  Kan.  314,  23  Pac.  566,  holding  that 
a  note  is  not  prima  fade  payment  of  a  preexisting?  debt,  and  the  buzden  of  show- 
ing an  agreement  that  it  was  a  payment  is  on  defendant  debtor;  Topeka  Capital 
Co.  y.  Merriam,  60  Kan.  397,  66  Pac  757 ;  Webb  ▼.  National  Bank  of  RepubliCp 
67  Kan.  62,  72  Pac  52a~holding  that  the  giving  of  a  note  does  not  of  itself  dis- 
charge a  pre-ezisUng  debt,  the  intention  controlling. 
Cited  in  note  in  35  L.  R.  A.  (N.  S.)  67,  on  payment  by  comme>rcial  papes. 

17  KAK.  378,  HOFFMIRE  t.  HOIiOOMB 

Estoppel  to  qnestioa  Jiidgmeat.— Cited  in  Bradley  ▼.  Rogers,  33  Kair^ 
120,  5  Pac  374;  Price  v.  Allen.  39  Kan.  476.  18  Pac  609;  Guaranty  Sav. 
Bank  v.  Butler,  56  Kan.  267,  43  Pac  229;  Kdelity  &  Deposit  Co.  of  Mary- 
land y.  Kepley,  66  Kan.  343,  71  Pac  818;  Smith  v.  Powell,  5  Kan.  App.  652^ 
47  Pac.  992— holding  that  a  party  accepting  benefits  under  a  judgment  cannot 
seek  its  reyersal ;  State  Journal  Co.  v.  Commonwealth  Co.,  43  Kan.  93.  22  Pac^ 
982,  holding  that  a  defendant,  at  his  option  executing  a  bond  for  costs  to  se- 
cure discharge  of  a  receiver,  cannot  contest  the  costs  of  receivership  on  grounds^ 
of  irregularity  of  appointment;  Seaverns  v.  State,  76  Kan.  920,  93  Pac.  163, 
holding  that  an  occupant  of  school  lands,  appealing  from  refusal  of  his  petitioi^ 
for  permission  to  purchase  as  a  settler,  acts  inconsistenUy  by  purchasing  at  m 
public  sale,  and  is  estopped  to  further  question  the  judgment, 

17  KAir.  380,  KANSAS  PAC.  BT.  CO.  ▼.  BRADY 

Bailroad  llres— Oontrlbutorjr  AeffUsenoe^-^ited  in  Walker  v.  Chicago,. 
R.  I.  A  P.  R.  Co.,  76  Kan.  32,  90  Pac  772.  12  L.  R.  A.  (N.  S.)  624,  123  Am. 
St.  Rep.  119,  13  Ann.  Cas.  1204,  holding  that  a  farmer,  who  permitted  dry  gras^ 
and  cornstalks  to  remain  in  the  field  where  they  were  grown,  was  not  precluded 
from  recovering  for  loss  from  fire  set  by  railroad  engine. 

Cited  in  note  in  78  Am.  Dec  185  (par.  3).  on  railroad  company's  liability  for 
fire. 

Same— Questions  for  Jniy^— Cited  in  Kansas  City,  Ft.  S.  A  G.  R.  Co.  v. 
Owen,  25  Kan.  419;  Missouri  Pac  Ry.  Co.  v.  Cornell,  30  Kan.  35,  1  Pac  312— 
holding  that  whether  an  owner  of  premises  near  a  railroad  track  was  negligent^ 
precluding  a  recovery  for  damage  from  fire  set  by  the  railroad,  was  for  the  jury. 

Sufieienoy  of  eridenee  to  support  ▼erdlot.F-Cited  in  Behrens  v.  KanssR 
Pac.  Ry.  Co..  6  Colo.  400;  Missouri  Pac.  Ry.  Co.  v.  Kincaid.  29  Kan.  654; 
Kansas  Cnty.  Ft.  S.  A  G.  R.  Co.  v.  Foster,  39  Kan.  329.  18  Pac  285;  Acker 
▼.  Norman,  72  Kan.  586,  84  Pac.  531— on  the  sufficiency  of  evidence  to  support 
the  verdict. 

HeKli8:enoe.^^ited  in  Atchison,  T.  A  S.  F.  R.  Co.  v.  Plaskett,  47  Kan. 
107,  26  Pac.  401.  on  what  constitutes  negligence;  Central  Branch  Union  Pac. 
R.  Co.  V.  Henigh,  23  Kan.  347.  33  Am.  Rep.  167,  holding  that  all  must  use  their 
property  with  reference  to  the  rights  of  others,  and  that  even  trespassers  have 
a  right  to  rely  on  this. 

Cited  in  note  in  15  L.  R.  A.  41,  on  presumption  of  negligence  from  occurrence 
of  accidents. 

Same— Injury  to  |]Lfaiit.^Cited  in  note  in  31  Am.  Rep.  210.  on  liability 
for  negligent  injury  to  infant. 

Same— Qiiestioms  for  Jury^-^inted  in  Central  Branch  Union  Pac  R.  Co.  v. 
Hotham,  22  Kan.  41,  holding  that,  where  reasonable  minds  might  dilTer,  the 
question  of  negligence  is  for  the  jury. 

17  KAK.  390,  STATE  ▼.  LOFIiABB 
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17  XAK.  S9Z,  STATE  t.  COOK 

Tx^iUmSauaw  lideaea--  Bjipurl  t^stimoMy^—Cited  in  State  y.  McAnarney, 
70  Eta.  679,  79  Pac  137,  holding  evidence  of  identity  of  the  thing  analyzed  or 
examined  and  that  it  had  not  been  tampered  with  pending*  the  examination,  is 
necenaxy;  State  y.  Oroning,  33  Kan.  18,  5  Pac.  446,  holding  the  sufficiency  of 
preliminary  evidence  is  primarily  for  the  court 

Cited  in  note  in  66  Am*  Dec.  239,  on  expert  testimony. 

Proof  of  polaoaims^— Cited  in  note  in  65  Am.  Dec  588,  500,  on  proof  of 
poisoning. 

17  KAir«  396,  STATE  t.  GB08BT 

Oriadjua  law^Appeal  hj  state.— Cited  in  State  v.  Phillips,  33  Kan.  100, 
5  Pac.  436;  State  v.  Moon,  45  Kan.  145,  25  Pac.  614;  State  v.  Lee,  49  Kan. 
570,  31  Pac  147;  State  .v.  Hlckerson,  55  Kan.  133,  39  Pac  1045;  City  of 
Lyons  v.  WeUman,  56  Kan.  285,  43  Pac.  267 ;  State  v.  Rook,  61  Kan.  382,  59 
Pac  663,  49  L.  R.  A.  186->holding  that  the  state  cannot  appeal  from  a  judg- 
ment discharging  defendant 

Cited  in  note  in  19  L.  R.  A.  347,  on  right  of  state  to  appeal  in  a  criminal 
case;  in  27  Am.  Dec  479,  on  power  to  set  aside  verdict  of  acquittal. 

17  KAH.  402,  STATS  ▼.  BEHEE 

Offenses  aad  desrses  Inelnded  la  i]idietin.Mit.^-Cited  in  State  v.  Adams, 
20  E^n.  311,  holding  that  where  the  information  charged  burglary  in  the  sec- 
ond degree,  entering  a  store  in  the  nighttime,  defendant  could  not  be  convicted 
thereunder  of  any  other  degree,  and  a  verdict  of  guilty  as  charged  supported 
judgment ;  State  v.  Nolan,  48  Kan.  723,  29  Pac.  568,  30  Pac.  486,  holding  arson 
in  the  nighttime  does  not  include  arson  in  the  daytime;  In  re  Black,  52  Kan. 
64,  34  Pac  414,  39  Am*.  St  Rep.  331;  State  v.  Treadwell,  54  Kan.  513,  38 
Pac.  813~bo1ding  that  burglary  in  the  first  degree  includes  the  second  degree, 
and  a  verdict  not  specifying  the  degree  is  erroneous,  but  a  judgment  thereon  is 
not  void;  People  v.  Smith,  136  Cal.  207,  68  Pac.  702;  State  v.  Copenhaver, 
35  Mont.  342,  89  Pac.  61— holding  that  on  a  charge  of  burglary  in  the  first 
degree,  in  the  nighttime,  a  verdict  of  second  degree,  necessarily  implying  day- 
time, could  not  stand;  State  v.  Bellamy,  63  Kan.  144,  65  Pac.  274,  holding 
that  a  defendant  has  a  right  to  have  the  charge  against  him  clearly  and  specifical- 
ly set  out. 

17  KAK.  407,  Omr  OF  BlTBIiXNGAltE  ▼•  KANSAS  VAI..  NAT.  BANK 

17  KAN.  408,  NASON  t.  BEST 

Notioo  in  forcible  entry,  and  detainer— Neoessit7.^-Cited  in  Stuller  v. 
Sparks,  51  Kan.  19,  31  Pac.  301 ;  Smith  v.  Finger,  15  OkL  120,  79  Pac.  759— 
holding  that  plaintiff  In  forcible  entry  and  detainer  must  give  written  notice 
to  the  adverse  party  to  leave  the  premises;  Wolfer  v.  Hurst,  47  Or.  156,  80 
Pac  419,  82  Pac.  20.  8  Ann.  Cas.  725,  holding  that  the  notice  to  quit  required 
of  a  landlord  to  a  tenant  may  be  waived. 

Saae—Snillcieney.— Cited  in  Best  v.  Frazier,  16  Okl.  523,  85  Pac  1119, 
holding  that  the  notice  must  show  cleariy  who  claims  the  premises  and  who 
makes  the  demand;  Conaway  v.  Gore,  22  Kan.  216,  holding  a  simple  notice 
to  leave,  signed  by  the  party  subsequently  bringing  forcible  entry  and  detainer, 
is  saifident;  Oklahoma  City  v.  Hill,  4  Okl.  521,  46  Pac  568,  holding  it  not 
necessary  that  the  name  of  claimant  appear  in  the  body  of  the  notice  to  quit,  if 
it  is  signed  by  him. 

ftigM  to  Mtion  for  foreiblo  entry  and  d«tninor^-€ited  in  note  in  121 
Aio.  St  Bcp.  401^-404,  on  right  to  civil  action  for  forcible  entry  and  detainer. 
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17  KAH.  410,  BOKD  ▼.  WEBER 

Ateeroememt  of  sherllT^-Oited  ftk  Orftves  ▼.  Bulkier,  25  Kan.  24B,  37  Am. 
Rep.  249,  h(^diii^  a  plaintiff,  accepting:  money  realised  on  an  execution  aent  to 
the  clerk  without  return  of  the  writ,  waived  right  tt>  ameroo  for  n<i«lect;  Firfier 
V.  Franklin,  88  Kan.  251,  16  Pac.  341,  holding  that  the  statute  relating  to 
amercement  is' penal,  and  must  be  strictly  followed;  FuMer  v.  WdlSr  Fargo  & 
Co.,  42  Kan.  551,  22  Pac  561,  holding  the  proceedings  to  ameitee  axe  barred 
after  one  year.  .-. ,  . 

17  KAN.  413,  BETTMAN  t.  BICHABDSON 

Stare  deoisis^-^Dited  in  Missouri  Pac.  R.  Co.  ▼.  Stone,  80  Kan.  7,  101  Pae. 
666,  holding  the  opinion  on  appeal  is  the  sQbsequent  law  of  the>  <3<M9*  Lucas 
V.  Sturr,  21  Kan.  480,  in  passing  questions,  without  discussion.   ; 

17  BLAH.  414,  STATE  ▼•  YOUNG 

Followed  in  City  of  Marion  Centre  v.  Toomy,  21  Kan.  439,  leversing  the  judg- 
ment on  authority  of  State  v.  Young. 

Xiquor  lleense.— Cited  in  State  ▼.  Simmons,  2l  Kan.  685;  holding  cities  of 
the  third  class  empowered  to  issue  liquor  llcenseiB;  Welsford  v.  Weidlein,  23 
Kan.  601,  holding  cities  of  the  third  class,  in  issuing  liquor  licenses,  must  com- 
ply with  the  dramshop  law,  and  cannot  issue  same  ^it^out  petition  by  majority 
of  the  residents;  In  re  Jahn,.55  Kan.*  694,  41  Pac;-.  ^66i  holding  oiliefl  may 
punish,  in  pursuance  of  ordinance,  illegal  salcfs  of  intozidating  liqilor. '  : 

Statntes— ConstnictioiUT^ted  in  Wenger  y.  Taylor,  39  Kan.  754,  18'  l^ae. 
911;  Missouri  Pac.  R.  Co.  v.  Board  of  Railroad  Com'rs  of  Kansas;  65  Kan. 
229,  116  Pac.  896;  Territory  ex  rel.  Sampson  v.  Clark,  2  Ok!.  82,  35  Pac- 
882— holding  part  of  a  statute  should  be  construed  with  reference  to  other  parts. 

Same— Bopeal^— Followed  in  City  of  Wichita  ▼.  Missouri  A  K.  Telephone 
Co.,  70  Kan.  441,  78  Pac.  886,  holding  repeals  by  implication  not  favored. 

]Power  of  eity  to  piuiish  act  whioh  is  offense  under  stAt«  8tatiite.r- 
Cited  in  note  in  17  L.  R.  A.  (N.  B.)  50,  72,  on  power  of  municipality  to  punish 
act  also  an  offense  under  state  law. 

IT  KAX.  419,  PHIIXIPS  ▼•  GEOBGE 

17  KAK.  425,  WALTEBS  ▼•  VAH  DEBVEEB 

17  KAN.  427,  WEATHEBWAX  ▼.  STATE 

17  ^AN.  429,  HADDEN  ▼,  BODKET 

Transfer  of  note  withont  indorsenient.— Cited  in  Third  Nat  Bank  T. 
Harrison,  10  Fed.  243;  De  Hass  v.  Roberts,  59  Fed.  853;  Calvin  v.  Sterritt, 
41  Kan.  215,  21  Pac.  103;  Snyder  v.  Moon,  5  Kan.  App.  447;  Warren  v.  Gru- 
well,  5  Kan.  App.  523,  48  Pac.  205^holding  that  transfer  without  indorsement  of 
a  note  payable  to  order  is  subject  to  defenses  good  against  the  payee,  such  as 
payment,  etc. 

Cited  in  note  in  17  L.  R.  A.  (N.  S.)  1100,  on  transferee,  without  indorsement, 
of  bill  or  note  payable  or  indorsed  "to  order,"  as  bona  fide  purchaser.  ;    ' 

Same— Parties^-Cited  in  State  v.  Lee,  32  Kan.  360,  4  Pac.  653«  holding  trana- 
ferefi  can  maintain  action  in  his  own  name. 

Same— Pleadlntf^^-^ited  in  First  Nat.  Banlc  of  Ft  Scott  v.  .ElU6tt^j46  Kan. 
32,  26  Pac.  487,  holding  setting  out  a  copy  of  all  indorsements  on  >ai  note  payal^l>^ 
W  order,  with  the  allegatida  that  #lai&tiff  is  the  owAei]|yihowsititlet,tr9Qs|erred 
by  indorsement.    .      -    •  »   .  ,1   ■:  «-  • 
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17  KAK.  432,  SXIDSB  ▼•  XOEKIJ5B. 

ImtozleAtlBc  liqnQT  Cowride>atio»  for  SLOtes^p^-Gited  in  Glass  ▼.  Alt,  17 
Kaa.  444,  holding  notes  given  for  intoxicating  liquor  sold  eontrary  to  law  not 
collectible. 

Bame-^onfliet  <»f  1aws«— Cited  in  note  in  61  L.  R.  A.  419,  on  conflict  of 
laws  as  to  sales  of  Uqnor. 

17  RAM.  433,  MaCABDSUi  ▼•  MoHAY 

Bli^t  to  trial  hj  Jiu7«— Cited  in  Houston  ▼.  Commissioners  of  Cloud 
County,  19  Kan.  896,  holding  an  action  to  restrain  transfer  of  tax  sale  certifi- 
cates and  set  aside  tax  sale  is  not  a  case  in  which  a  jury  may  be  bad;  Bennett 
T.  Wolverton,  24  Kan.  284,  holding  that  where  a  party  interpleads,  claimting  title 
to  real  property  attached,  there  is  no  right  to  a  jury  trial;  Rich  v.  Bowker,  26 
Kan.  7,  holding  a  jury  trial  not  demandable  in  a  statutory  will  contest;  Keith 
V.  Keith,  26  Kan.  26,  holding  that,  where  plaintiiTs  action  of  ejectment  was  by 
amendment  Tirtttally  changed  to  an  action  to  quiet  title,  a  trial  by  jury  was  not 
to  be  had;  Woodman  y.  Davis,  82  Kan.  344,  4  Pac.  262,  holding  a  jury  trial  not 
a  matter  of  right  in  equity,  and  the  court  may  send  any  portion  of  the  issues  it 
pleases  to  the  jury;  Morgan  v.  Field,  85  Kan.  162,  10  Pac.  448,  holding  a  suit  on 
a  note  and  to  foreclose  a  mortgage  was  not  triable  by  jury,  the  indebtedness  being 
admitted,  and  right  to  subject  the  premises  to  the  debt  being  the  only  issue; 
Shahan  t.  Tallman,  89  Kan.  185,  17  Pac.  828,  holding  a  party  entitled  to  a  jury 
in  action  against  a  garnishee  because  his  answers  were  not  true  and  satisfactory; 
Henderson  T.  New  England  Loan  A  Trust  Co.,  6  Kan.  App.  279,  51  Pac.  61,  hold- 
ing a  suit  to  foreclose  a  mortgage,  with  an  answer  asking  to  have  the  title  quieted, 
not  a  case  in  which  the  parties  were  entitled  to  a  jury;  Gulley  v.  Territory,  19 
OU.  187,  91  Pac.  1087,  holding  in  an  action  by  the  territory  to  cancel  defend- 
ant's license  to  practice  medidne  on  ground  of  fraud,  defendant  wtM  not  entided 
to  a  Jniy. 

17  KAN.  436,  OOMEB  t.  KKOWIiIS 

False  imprisomment^— Cited  in  Whitman  y.  Atchison,  T.  &  S.  F.  R.  Co.,  85 
Kan.  150,  116  Pac.  234;  84  L.  It  A.  (N.  S.)  102^,  holding  that  unlawful  restraint 
may  be  by  restraining  one  without  sufficient  catkse,  and  by  words  or  acts  which 
he  fears  to  disregard,  and  that  it  is  not  necessary  that  he  be  confined  or  as- 
sanlted  or  even  touched;  Kroeger  v.  Passmore,  36  Mont.  504,  03  Pac.  805,  14  L. 
R.  A  (N.  S.)  988,  holding  evidence  that  plaintiff  was  informed  she  could  n9t 
leave,  an  office  until  she  surrendered  deed,  and  was  detained  three-quarters  of 
an  hour,  sufficient  to  show  false  imprisonment;  Garnier  v.  Squires,  62  Kan.  321, 
62  Pac  1005,  holding  judicial  proceedings  or  warrant,  or  manual  touching  or  tak- 
ing into  custody^  necessary. 

Cited  in  notes  in  54  Am.  Dec.  270,  271;  67  Ain,  St  Rep.  408,  410  (par.  2); 
118  Am.  St  Rep.  720,  724— on  false  imprisonment;  in  7  L.  R.  A,  (N.  S.)  570, 
on  words  alone  as  effecting  false  imprisonment 

17  AAK.  444,  OI.A8S  ▼.  ALT 

liioease  to  do  bnsiness.— Cited  in  note  in  16  L.  R.  A.  424,  on  effect  of  failure 
to  procure  license  for  business  on  validity  of  contract  therein. 

17  KAK.  447,  DEXTER  ▼.  COCHRAN 

Appeal  and  isrrox^Error  apparent  of  reoord.«Cited  in  N.  B.  Brown  ^ 
Co.  V.  Tupenny,  24  Kan.  29;  Am  v.  Hoppin,  25  Kan.  707;  St  Louis  &  S.  F.  Ry. 
Co.  V.  Shoemaker,  27  Kan.  677;  Columbia  Land  &  Cattle  Co.  v.  Daly,  46  Kan. 
^.  26  Pac  1042;   Board  of  Com'rs  of  Wyandotte  County  v.  Arnold,  49  Kan. 
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279,  30  Pac.  486— holding  error  apparent  on  the  reeord  may  be  reviewed  without 
appearance,  exception  taken,  or  motion  to  set  aside  judgment 

Sain^— Freavmptloms.'^Cited  in  National  Bank  of  America  v.  Home  Security 
Co.,  66  Kan.  642,  70  Pac.  646;  Core  ▼.  Smith,  23  Okl.  909,  102  Pac.  114--holdiiif 
a  judgment  to  be  presumed  yalid  unless  the  record. contaims  evidence  to  the  con- 
trary. 

Seal  of  oonrt  on  snnunons  and  orders*— Cited  in  Kelso  v.  Norton,  74  Kan. 
442,  87  Pac.  184,  holding  a  summons  without  seal  void  and  subject  to  ccdlateral 
attack;  Harpold  v.  Doyle,  16  Idaho,  671,  102  Pac  158,  holdisg  an  alias  summons 
without  sea]  not  invalid;  Lindsay  v.  Board  of  Gom'rs  of  Kearny  Ck>unty,  56 
Kan.  630,  44  Pac.  603;  Sharman  v.  Huot,  20  Mont  555,  52  Pac.  558,  63  Am. 
St  Rep.  645— holding  summons  not  signed  by  the  clerk  invalid;  Gordon  v.  Bod- 
well,  59  Kan.  51,  51  Pac  906,  68  An^  St  Rep.  341;  Frankhouser  v.  Dewitt,  9 
Kaa.  App.  636,  58  Pac  1027~holding  an  order  of  sale  without  seal  invalid,  and 
not  capable  of  being  amended  after  sale;  Tajior  v.  Buck,  61  Kan.  694,  60  Pac 
736,  78  Am.  St.  Rep.  346,  holding  an  execution  for  sale,  not  signed  by  tbe  clerk, 
may  be  amended  after  its  return  by  order  of  court;  Mattocks  v.  McLain  Land 
&  Investment  Co.,  11  Okl.  433,  68  Pac.  501,  holding  that  the  warrant  .to  the 
county  treasurer  to  collect  taxes  must  be  sealed. 

Cited  in  note  in  20  L.  R.  A.  427,  on  effect  of  writ  or  process  issued  without 
seal  of  court 

Same— Presentation  la  reeord  on  appeaL— Followed  in  Morris  ▼.  Bunyan, 
58  Kan.  210,  48  Pac.  864;  Metzger  v.  Burnett,  5  Kan.  App.  374,  48  Pac  50»— 
holding  it  necessary  that  the  record  on  appeal  affirmatively  show  there  was  no  seal 
on  the  summons  below*  in  order  to  sustain  an  objection  to  that  effect  and  tbe 
Supreme  Court  will  not  presume  there  was  no  seal,  because  the  word  "seal*'  or 
a  scroll  with  a  pen  was  on^itted. 

BIhcritPm  sale  la  srossv— Cited  in  Bemhard  v.  Hovey,  9  Kan.  App.  25,  57 
Pac.  245,  holding  a  sheriff's  sale  in  gross  of  two  business  lots,  one  improved  and 
the  other  not  was  invalid. 

17  KAN.  452,  DBTFOOS  ▼.  CUIXIHAK 

Presnmption  In  favor  of  Jnrisdietion^—Cited  in  note  in  83  Am.  Dec.  451 
(par.  2),  on  presumption  in  favor  of  courts  of  general  jurisdiction. 

17  KAN.  455»  BUkKE  ▼.  JOHNSON  COUNTY  COITAS 

17  KAN.  458,  STATE  ▼.  OB£BE 

Failure  to  testify  or  prodnee  eTidenee.^Followed  in  Fowler  Packing  Co. 
T.  Enzenperger,  77  Kan.  406,  M  Pac.  995,  15  L.  R.  A.  (N.  S.)  784,  holding  faU- 
ure  of  a  defendant  to  produce  important  evidence  known  to  him  raises  a  presump- 
tion that  the  evidence  is  unfavorable  to  him;  State  v.  Wilson,  60  Kan.  472,  71 
Pac.  849,  holding  it  proper  to  instruct  that,  while  the  statute  permits  a  defendant 
to  testify  in  his  own  behalf,  he  need  not  do  so,  and  that  the  statute  expressly 
declares  that  his  neglect  to  testify  shall  not  create  any  presumption  against  him. 

Eridenee  to  sustain  eonTietion«— Cited  in  State  v.  Diebolt,  54  Kan.  129,  37 
Pac.  992,  holding  that  to  sustain  a  conviction  the  evidence  accepted  by  the  jury 
must  not  only  be  consistent  with  the  guilt  of  defendant,  but  inconsistent  with  his 
innocence. 

Cited  in  note  in  81  Am.  Dec.  503  (par.  2),  on  circumstantial  evidence. 

Possession  of  stolen  property.— Cited  in  note  in  101  Am.  St.  Rep.  510, 
on  possession  of  stolen  property  as  evidence  of  guilt. 

Uncontradicted  statement  as  eonfession.-^ited  in  note  in  25  L.  R.  A. 
(N.  S.)  543,  566,  on  uncontradicted  statement  in  presence  of  accused  as  confes- 
sion. 
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17  KAH.  462,  STATE  ▼.  BTBBE 

Ursine  or  eoereins  asreeniMit  hy  Jury  ^—Differentiated  in  State  ▼•  Fur- 
beck,  29  Kan.  532,  folding  that  when'  the  testimony  justifies  the  verdict,  and  no 
ondne  influence  or  pressure  was  exerted,  it  will  not  be  disturbed  because  it  was 
the  result  of  concessions. 

Cited  in  State  t.  Witt,  34  Kac.  488,  8  Pac  709  (dissenting  opinion  by  Hortoo, 
J.),  disagreeing  with  the  majority  holding  that  in  a  ^pital  case,  depending  on 
eircumstantial  evidence,  it  was  reversible  error  to  refuse  an  instruction  that,  if 
aqy  one  of  the  jury  had  a  reasonable  doubt,  they  could  not  convict  although  an 
Instruction  on  reasonable  doubt  was  given;  State  v.  Rogers,  56  Kan.  862,  43 
Pac  256,  criticising  the  practice  of  calling  in  a  jury  to  urge  an  agreement,  but 
holding  that  the  remarks  there  set  forth  were  not  the  producing  cause  of  the  ver- 
dict, not  arrived  at  until  the  day  following;  State  v.  Chambers,  9  Idaho,  678,  75 
Pac.  274;  State  v.  Tulip,  9  Kan.  App.  454,  60  Pac.  659;  State  v.  Ivanhoe,  85 
Or.  150,  57  Pac  817— holding  the  language  of  the  court  in  urging  the  jury  to  an 
agreement  reversible  error. 

Cited  in  note  in  105  Am.  St  Rep.  575,  on  urging  or  coercing  verdict 

17  XAK.  468,  BBAIBT  t.  THEBITT 

Ofieers  da  facto— Wlio  are.— Cited  in  Re  Gunn,  50  Kan.  155,  32  Pac.  470, 
948, 19  L.  R.  A.  519,  defining  oflicer  de  facto ;  Morton  v.  Lee,  28  Kan.  286,  hold- 
ing one  recognized  as  a  justice  of  the  peace  and  never  ousted  by  process  of  court 
after  original  appointment  was  an  officer  de  facto;  Merced  Bank  v.  Rosenthal, 
99  Cal.  39,  31  Pac.  849,  83  Pac.  732;  Butler  v.  White,  83  £'ed.  578~holding  one 
claiming  an  office  and  in  possession  of  it,  functioniiing  under  color  of  appoint-  ^ 

ment,  is  a  de  facto  ofiicer.  /^ 

Cited  in  notes  in  1^  Am.  Dec.  66;   140  Am.  St  Rep.  191-H>n  de  facto  officers. 

Same-Title  aad  posMsalom.P-Cited  in  Morton  v.  Broderick,  118  Cal.  474, 
50  Pac.  644 ;  Neeland  v.  SUte,  39  Kan.  154,  18  Pac.  165 ;  State  ez  rel.  WeUs 
V.  aine,  29  Okl.  157,  116  Pac.  767,  35  U  R.  A,  (N.  S.)  527 ;  Hamlin  v.  Kassa- 
fer,  15  Or.  456,  15  Pac.  778,  3  Am.  St.  Rep.  176— holding  that,  if  an  officer  is 
in  possession,  another  claiming  the  office  cannot  become  an  officer  de  facto  by 
seizing  the  office,  or  part  of  it,  and  that  two  persons  cannot  be  officers  de  facto 
at  the  same  time;  Hunt  v.  Pleasant  Hill  Cemetery  Ass'n,  27  Kan.  784,  holding 
quo  warranto  the  proper  method  of  trying  title  to  office  of  a  corporation;  Prid- 
die  V.  Thompson,  82  Fed.  186 ;  Butler  v.  White,  83  Fed.  578 ;  State  ex  rel.  Fiair- 
banks  v.  Superior  Court  of  Snohomish  County,  17  Wash.  12,  48  Pac.  741,  61 
Am.  St  Rep.  893— holding  a  court  had  jurisdiction  to  enjoin  interference  with 
an  officer  de  facto,  not  determining  the  title. 

17  KAir.  472,  OABVER  ▼.  8HJSIXY 

Appearanoe.-^ited  in  Holderman  v.  Jones,  52  Kan.  743,  34  Pac  352,  on 
what  constitutes  general  appearance;  Bury  v.  Conklin,  23  Kan.  460;  Bentz  v. 
Eubanks,  32  Kan.  321,  4  Pac.  269— holding  a  voluntary  appearance  waives  ir- 
regularities in  getting  the  party  into  court;  Anglo-American  Packing  &  Provision 
Co.  V.  Turner  Casing  Co^  84  Kan.  340,  8  Pac.  403,  holding  an  appearance  by 
"the  C.  Company,"  a  partnership,  an  appearance  by  its  four  members;  Meixell 
v.  KirkpatricJc,  29  Kan.  679,  holding  filing  a  demurrer  equivalent  to  appearance; 
Freeman  v.  Waynant,  25  Kan.  279,  holding  appearing  generally  to  argue  a  mo- 
tion to  amend  a  bill  of  particulars  gave  the  court  jurisdiction  of  the  parties; 
Shuster  v.  Finan,  19  Kan.  114 ;  Missouri  Pac.  Ry.  Co.  v.  T^a,  47  Kan.  268,  27 
Pac.  987— holding  parties  consenting  to  transferring  a  cause  to  the  district  court 
and  appearing  there  waived  objections  to  jurisdiction;  Guy  v.  Doak,  47  Kan. 
866,  27  Pac  968,  on  appearance  by  motion  to  remove  a  receiver  as  a  general 
appeamnce,  giving  validity  to  the  appointment;   Gorham  v.  Tanquerry,  68  Kan. 
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233,  48  Pac.  016,  holding  objection  to  juriadlatiffa  of  p«iB<ni  iras  w9iiyfA  hf  mo- 
tion to  dischaise  attachment  for  isauffic^ent  affidavit;  Wynn  t.  f^iost,  6  ^kL 
89,  50  Pac.  184,  holding  appearance  of  parties  and  presentation  of  motion  for 
new  trial  was  a  general  appearance. 

Set-off  or  oonntereUim.— Cited  in  Christy  v.  Jones*  89  Kan.  183,  18  Pac. 
56,  holding,  in  an  action  on  book  account,  defeo^^t  cannot  set  off  damage  done 
his  crop  by  stoclt  of  plaintiff. 

Cited  in  note  in  89  Am.  Dec  483,  on  scope  and  office  of  cottnterclaim. 

17  KAN.  475,  CUI«P  ▼.  ATCHISON  A  N.  B.  CO. 

Neslis«Bee  in  lawful  aet.-*Cited  in  Atchison  &  D.  By.  Co.  y.  Lyon,  24 
Kan.  745,  holding  a  legal  act  heedlessly  done  may  become  negligence;  Fares  v. 
Rio  Grande  Western  R.  Co.,  28  Utah,  132,  77  Pac.  230,  3  A.nn.  Cas.  1065,  hold- 
ing failure  to  ring  bell  or  blow  whistle  of  engine  was  not  negligence,  where  to 
have  done  so  might  have  added  to  fright  of  plaintiiTs  horses;  Texas  &  P.  R. 
Co.  V.  Scoville,  62  Fed.  730,  10  C.  C.  A.  479,  27  L.  R.  A.  179,  holding  wanton 
blowing  of  locomotive  whistle  an  act  for  which  defendant  railroad,  was  liable, 
as  within  scope  of  servant's  employment. 

Cited  in  note  in  10  L.  R.  A.  (N.  S.)  387,  on, liability,  for  injury  by  servant  to 
third  person  in  use  of  dangerous  agency ;  in  23  L.  R.  A.  (N.  S.)  947,  on  liability 
for  discharge  of  steam  near  street  or  highway  frightening  horses. 

Duty  of  railroad  to  persons  nnlawfiilly  on  pronUses.— >Cited  in  note  in 
90  Am.  Dec.  58,  on  duty  and  liability  of  railroad  company  towards  persons  other 
than  lawfully  on  premises  without  contract  relations. 

Iiiability  for  servant's  neglisent  aot  towards  straas«r«— Cited  in  note 
in  27  L.  R,  A.  168,  on  civil  responsibility  for  wrongful  or  negligent  act  of  servant 
or  agent  towards  one  not  sustaining  contractual  relation. 

Pleading  neglisonoe.— Cited  in  note  in  59  L.  B*  A.  230,  oo  saffidency  of 
general  allegations  of  negligence. 

17  KAN.  478,  PAT*MKB  T.  BCEINEBS 

Estoppel  to  assert  tltle.-<}ited  in  ChelUs  v.  Coble,  87  Kan.  558,  15  Pac. 
505,  on  estoppel  to  assert  title  to  property;  Coffelt  v.  First  Nat  Bank,  52  Kan. 
600,  35  Pac.  289,  on  necessity  of  reliance  on  representations  to  constitute  estop- 
pel; Hill  V.  Vaa  Sandt,  1  Kan.  App.  367,  40  Pac.  676,  holding  that  a  principal 
who  permitted  his  agent  to  act  as  the  owner  of  the  principars  goods  was  not 
estopped  to  assert  title  as  against  a  creditor  of  the  agent  whose  debt  was  in- 
curred prior  to  the  transactions  of  the  agent  with  the  property. 

Harmless  error.— Cited  in  De  Ford  v.  Orvis,  42  Kan.  302,  21  Pac.  1105, 
holding  admission  of  immaterial  evidence  not  cause  for  reversal. 

Interest  on  nnliqnldated  dajnages.— Cited  in  note  in  28  Ik  R.  A.  (N.  S.) 
42,  on  interest  on  unliquidated  damages. 

Damages  in  replevin.— >Ci ted  in  Haas  v.  Tough,  67  Kan.  253,  72  Pac.  856, 
holding  that  in  replevin  for  10  horses,  plaintiffs  expense  in  feeding  15  other 
horses  retained  by  him  to  make  up  a  car  load  of  25,  with  those  in  controversy, 
was  too  remote ;  Jackson  v.  Glaze,  S  Okl.  143,  41  Pac.  79,  holding,  in  an  alterna- 
tive money  judgment  in  replevin,  plaintiff  Is  entitled  to  interest 

17  KAN.  487,  STATE  T.  WHTTB 

Confession.— Cited  in  note  in  18  L.  R.  A.  (N.  S.)  816,  as  to  when  confession 
voluntary. 

17  KAN.  402,  COBB  T.  INStrRANCE  GO.  OF  NORTH  AMERICA 

17  KAN.  603,  SUIXHTAN  t.  IiEAVENWORTH,  In  *  O.  R.  CO. 
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17  KAV.  508,  HABBISON  t.  8IBCPSOV 

Aetiom  by  tldvd  peMOA  on  parol  oontraot  for  liis  benefit.— Cited  in 
Mine  &  Smelter  Supply  Co.  v.  StoA  Growers'  Bank,  173  Fed.  859,  98  C.  C. 
A-  229;  Center  ▼.  McQuesten,  18  Kan.  476;  Floyd  v.  Ort,  20  Kan.  162;  Strong 
Y.  Man^y,  33  Kan.  109,  5  Pac.  366;  Burton  ▼.  Larkin,  86  Kan.  246,  13  Pac.  308, 
59  Am.  Rep.  541 ;  Piano  Mfg.  Co.  v.  Burrows,  40  Kan.  361,  19  Pac.  809 ;  Hard- 
esty  Y.  Cox,  53  Kan.  618,  36  Pac.  985— holding  that  an  action  can  be  maintained 
on  a  verbal  promise  by  defendant  to  a  third  party,  for  a  consideration,  for  plain- 
tiff's benefit,  though  plaintiff  was  not  privy  to  the  consideration. 

17  KAK.  614,  HOVER  t.  COCKINS 

ReTiew  of  Judement  on  pleBiJIiigs.— pCited  in  Kansas  Pac  Ry.  Co.  v.  Tay- 
lor, 17  Kan.  566;  Hadley  v.  Central  Branch  Union  Pac.  R.  Co.,  22  Kan.  359— 
holding  that  where  a  case  was  tried  on  the  pleadings  and  agreed  statement,  and 
the  court  found  for  defendant,  and  no  exception  was  taken  save  to  the  judgment, 
the  presumption  was  in  favor  of  the  trial  court's  judgment,  with  nothing  to  cure 
any  errors  in  the  pleadings,  and  the  allegations  must  be  given  no  more  weight 
than  they  are  justly  entitled  to  have;  Kansas  Pac.  Ry.  Co.  v.  Taylor,  17  Kan. 
566,  holding  that  where  there  ia  absolute  omission  to  state  an  essential  fact  in 
a  bill  of  particulars,  and  it  is  not  deducible  from  those  stated,  and  there  is  noth- 
ing curing  the  omission,  the  Supreme  Court  is  bound  to  reverse  a  judgment 
founded  thereon. 

17  KAN.  518,  HOVER  ▼•  COCKINS 

Motion  for  new  trl^l-^HeoeMity.— Cited  in  Horn  v.  Newton  City  Bank,  32 
Kan.  518,  4  Pac  1022,  holding  decisions  of  the  court  on  matters  of  law  as  set 
forth  in  written  findings  reviewable  without  motion  for  new  trial. 

Reeltal  in  reeoxd  on  Appeal.— Cited  in  Morse  v.  Brunswick  &  Co.,  34  Kan. 
378,  8  Pac.  398,  holding  that,  where  the  record  contains  no  motion  for  new 
trial,  the  court  cannot  review  error  alleged  to  have  occurred  on  trial ;  Central 
Branch  R.  Co.  v.  Phillipi,  20  Kan.  9  (dissenting  opinion  by  Horton,  C.  J.),  on 
necessity  of  record  showing  motion  for  new  trial';  Typer  v.  Sooy,  19  Kan.  593, 
holding  that  the  record  must  contain  the  motion,  and  if  it  does  not  it  is  of  no 
avail  that  the  testimony  is  set  forth  and  it  states  that  the  motion  for  new  trial 
was  overruled. 

Same— HarmleM  error  in  mling  peremptorily.— Cited  in  Lewis  v.  Hall, 
U  Okl.  684,  69  Pac.  890,  holding  that  where  a  case  is  tried  to  the  court,  and  it 
peremptorily  overrules  the  motion  for  new  trial,  the  judgment  will  not  be  re- 
versed for  thut  alone,  but  the  Supreme  Court  will  determine  whether  or  not  the 
court  rendered  a  correct  judgment. 

SaBLo— Before  Jnstioes  of  the  peaoe«— Cited  in  Rice  v.  Harvey,  19  Kan. 
144,  holding  that,  if  an  alleged  error  before  a  justice  of  the  peace  is  ground  for 
new  trial,  error  will  not  lie,  if  no  such  motion  is  made. 

17  KAH.  522,  SCHOOI.  DIST.  NO.  2  ▼.  CONRAD 

Meckanios'  lieiui  <m  pnbUo  Iraildinca.— Cited  in  Sullivan  v.  School  Die- 
trict  No.  39,  39  Kan.  347,  18  Pac.  287 ;  Board  of  Com'rs  of  Jewell  County  v. 
Snodgrass  &  Young  Mfg.  Co^,  52  Kan.  253,  34  Pac.  741;  City  of  Topeka  v. 
Thomas,  1  Kan.*  App.  113,  40  Pac.  930— holding  a  mechanic's  lien  may  •  be  had 
on  a  public  building;  Badger  I/umber  Co.  v.  Marion  Water  Supply,  Electric 
Light  &  Power  Co.,  48  Kan.  187,  30  Pac.  117,  30  Am.  St.  Rep.  306,  holding  that 
the  lien  will  attach  to  a  lighting  plant  furnishing  light  to  the  public. 

Cited  in  note  in  35  Lb  R.  A  145,  on  medianics*  liens  on  public  property. 
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17  KAN.  623,  WTTXTAMS  ▼.  EXXIOTT 

Followed  in  Noble  v.  DoweU,  22  Kan.  498  (affirmed  on  antbority  of  Williams  ▼. 
Elliott). 

Ref ereBoe.^^ited  in  Smith  t.  Scully,  66  Kan.  139,  71  Pac.  249,  holding  com- 
pulsory reference  may  be  ordered  of  mutual  accounts  requiring  examination ; 
Galbraith  v.  McOormick,  23  Kan.  706,  holding  the  reference  may  be  on  the 
court's  own  motion. 

Cited  in  note  in  79  Am.  Dec.  209,  on  power  to  refer  action. 

17  KAN.  627»  COI.BY  ▼.  CROCKER 

Homesteads  and  rights  of  ereditors^— Oited  in  Emporia  Mut  Loan  &  Sav- 
ings Ass'n  y.  Watson,  45  Kan.  132,  25  Pac.  586,  holding  a  homsetead  purchased 
October  14th  and  immediately  occupied  as  such  was  not  subject  to  a  debt  contract- 
ed October  26th;  La  Rue  v.  Gilbert,  18  Kan.  220,  holding  a  homestead  not  sub- 
ject to  general  creditors  with  judgment  liens;  Sproul  v.  Atchison  Nat.  ^nk, 
22  Kan.  336,  holding  to  relieve  the  homestead  of  incumbrance  by  incumbering: 
other  property  is  not  illegal  though  the  owners  are  involved  in  debt;  Frick 
Co.  V.  Ketels,  42  Kan.  527,  22  Pac.  580,  16  Am.  St.  Rep.  507,  holding  that 
one  holding  a  mortgage  on  all  a  debtor's  property,  including'  his  homestead, 
cannot  release  the  property  other  than  the  homestead  for  the  benefit  of  general 
creditors,  but  is  properly  compelled  to  proceed  to  judgment  and  then  foreclose 
first  against  property  other  than  homestead ;  Nolan  v.  Nolan,  155  Cal.  476. 
101  Pac.  520,  132  Am.  St  Rep.  99,  17  Ann.  Cas.  1056,  holding  that,  while 
equity  will  ordinarily  order  property  other  than  homestead  to  be  first  sold  to 
satisfy  mortgage  on  all  the  property,  it  will  not  do  so  where  each  other  property 
is  subject  to  a  prior  vendor's  lien;  In  re  Bailey,  176  Fed.  990,  holding  general 
creditors  not  entitled  to  marshaling  of  assets  which  would  result  in  causing  a 
mortgagee  of  homestead  to  first  proceed  against  it;  In  re  Nye,  133  Fed.  33,  66 
C.  C.  A.  139,  holding  waiver  of  exemption  in  a  mortgage  is  not  available  to 
creditors  other  than  the  mortgagee. 

17  KAN.  532,  STATE  8AV.  ASS'N  OF  ST.  Z.OUIS  t.  KUKT 

InapplioAble  iiuitmetioas.F-Oited  in  Missouri  Pac.  Ry.  Co.  v.  Pierce,  33 
Kan.  61,  5  Pac.  378;  Hazeltine  v.  Edgmand,  35  Kan.  202,  10  Pac  544,  57 
Am.  Rep.  157;  Ft.  Smith  &  W.  R.  Co.  v.  Collins,  26  Okl.  82,  108  Pac  550— 
holding  that  a  judgment  must  be  reversed  for  inapplicable  instructions,  which 
may  have  misled  the  jury  to  the  prejudice  of  the  party  complaining. 

Xndorsemeat  for  ooUateral  seeiiritx.*Oited  in  Kellogg  v.  Donglas  Coun- 
ty Bank,  58  Kan.  43,  48  Pac  587,  62  Am.  St  Rep.  596^  holding  that  an  indorsee 
for  collateral  security  of  a  debt  contracted  at  the  time  of  indorsement  ia  protected 
to  the  extent  of  the  debt. 

Cited  in  note  in  32  Am.  St  Rep.  712,  on  collateral  securities;  in  31  L.  R. 
A.  (N.  S.)  299,  on  holder  of  bill  or  note  as  collateral  as  bona  fide  holder. 

17  KAN.  537,  BOARD  OF  EDUCATION  ▼.  CABfPBEIX 

Discretion  in  allowing  amendments.— Cited  in  Farmers'  &  Merchants' 
Bank  of  Cawker  City  v.  Bank  of  Qlen  Elder,  46  Kan.  876,  26  Pac  680,  on  dis- 
cretion of  court  in  allowing  amendments. 

17  KAN.  642,  8NTDEB,  IN  RE 

False  pretenses— Indneing  oanse.— Cited  in  State  ▼.  McDonald,  59  Kan. 
241,  52  Pac.  453 ;  State  v.  Briggs,  74  Kan.  377,  86  Pac.  447,  7  L,  R.  A.  (N. 
S.)  278,  10  Ann.  Cas.  904;  Sute  v.  Hetrick,  84  Kan.  157,  113  Pac.  888,  84 
L.  R.  A.  (N.  S.)  642;   State  v.  KnowUon,  11  Wash.  512,  39  Pac  966;   Haines 
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▼.  TerritoiT,  3  Wyo.  167,  18  Pac  8-^oldiiig  it  not  necesBary  that  the  false 

pretense  be  the  sole  cause  or  indacement. 
Cited  in  note  in  25  Axn.  St  Rep.  370,  880»  on  obtaining  goods  or  money  by 

false  pretenses. 

Same  Kiistlag  faets  mmd  f«t«T»  pmrnlsoSif— Cited  in  State  y.  Gordon, 
56  Kan.  64,  42  Pac  346;    State  v.  Briggs,  74  Kan.  877,  86  Pac.  447,  7  L..  R. 

A.  (N.  S.)  278,  10  Ann.  Gas.  004— holding  that  a  future  promise  accompanying 
«  false  pretense  as  to  an  existing  fact  does  not  avoid  the  statute. 

Saeme— Wbmt  ewnstitiitOd^Gited  in  Stote  v.  Crane,  54  Kan.  251,  38  Par. 
270,  holding  a  mere  promise  not  a  false  pretense;  State  ▼.  Cowdin,  28  Kan. 
269,  holding  that  representations  by  the  maker  of  notes  and  mortgage  to  the 
holder  that  the  maker  was  securing  a  loan  from  a  third  person  to  be  used  in 
payment  of  the  notes  and  mortgage,  and  that  the  maker  bad  come  to  the  holder 
to  pay  them,  and  would  pay  on  release  of  the  mortgage  and  surrender  of  the 
notes,  constituted  false  pretenses. 

8«Me-Cvideaoe.p-<:;ited  in  State  ▼.  Hetrick,  84  Kan.  157,  113  Pac.  383, 
34  Li  R.  A.  (N.  S.)  642,  holding  that  the  prosecutor  may  testify  that  he  believed 
the  pretense;  Sute  v.  Matthews,  44  Kan.  506,  25  Pkc.  86,  10  U  R.  A.  308, 
holding  it  necessary  that  the  pretenses  were  made  and  with  intent  to  deceive, 
and  were  false  and  did  deceive  the  party  to  his  injuxy. 

Cited  in  note  in  34  Ia  R.  A.  (N.  S.)  042,  on  competency  of  prosecuting  witness 
in  trial  for  obtaining  property  by  false  pretenses  to  testify  defendant's  statements 
induced  him  to  part  with  property. 

Habaas  oozv«Sd— Cited  in  Oleason  v.  Board  of  Com'rs  of  McPherson  County. 
30  BCan.  53,  1  Pac.  384 ;  In  re  Jewett,  60  Kan.  880,  77  Pac.  567 ;  State  v.  Ray, 
81  Kan.  150,  105  Pac.  46-'ho]ding  habeas  corpus  by  defendant,  held  on  criminal 
•chaxge,  in  nature  of  an  appeal,  and  a  criminal  proceeding. 

Saaie— Proeess  or  final  Judgment  for  restraint.-^}! ted  in  Ex  parte 
Johnson,  1  OkL  Cr.  414,  08  Pac  461,  holding  an  order  of  commitment  to  hold 
for  trial  issued  by  a  magistrate  is  not  a  process  on  a  final  judgment,  within  the 
statute  forbidding  courts  to  inquire  into  the  legality  of  Judgment  or  process 
whereby  one  is  in  custody. 

Cited  in  note  in  100  Am.  St  Rep.  34,  on  prisoner's  right  to  discharge  on  habeas 
corpus  after  commitment  and  before  trial. 

17  KAN.  558,  KEIXT  t.  DETBOIT  BBIBOE  WORKS 

NaKMsencc  of  omplojer^— Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wagner. 
33  Kan.  660,  7  Pac  204 ;  Kansas  City  &  P.  R.  Co.  v.  Ryan,  52  Kan.  637,  35 
Pac.  202— holding  that  a  single  defective  or  imperfect  operation  of  appliance 
or  instrumentality  is  not  evidence  of  notice  of  the  defect ;  Telle  v.  Leavenworth 
Rapid  Transit  Ry.  Co.,  50  Kan.  455,  31  Pac.  1076,  on  whether  there  was  suffi- 
cient evidence  of  a  master's  negligence  to  entitle  an  injured  servant  to  go  to  the 
jury. 

Fellow  serTaBts.-Oited  in  note  in  50  L.  R.  A.  422,  as  to  what  servants 
deemed  to  be  in  common  employment,  apart  from  statutes,  where  no  questions 
as  to  vice  piindpalship  arise. 

17  KAH.  568,  MXTCHELX.  ▼•  8KINHEB 

OoiiTeya&oM  m  tmst— Fraiid.p-Cited  in  Weatherbee  v.  Cockrell,  44  Kan. 
380,  24  Pac.  417,  holding  that  a  debtor,  paying  for  land  and  having  it  conveyed 
to  his  sons,  cannot  claim  it  from  them  or  their  grantees;  Kershaw  v.  Willey, 
22  OU.  677,  06  Pac.  008,  holding  a  debtor  can  dispose  of  property  to  which  his 
creditors  had  no  right  to  look;  G.  (X  Hixon  ft  Co.  v.  George,  18  Kan.  253, 
hoUing  abandonment  of  a  husband  and  wife  of  property  as  a  homestead,  it  re- 
verting to  the  wife  as  har  property,  could  not  avaU  his  creditorsi  though  it  were 
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originally  purchased  with  his  funds ;  Richardson  y.  Warner,  28  Fed.  343,  hold- 
ing a  conveyance  absolute  and  to  a  bona  fide  purchaser. 

iALtteohment— DiMM>liitlon>-'FoUowed  in  People's  Bank  of  Rock  Island  v. 
Morris,  71  Kan.  849,  80  Pac.  586;  Merchants'  Nat.  Bank  of  Kansas  City,  Mo., 
V.  Kopplin,  1  Kan.  App.  5d9,  42  Fac.  263— holding  that  defendant  cannot  move 
to  set  aside  an  attachment  on  the  ground  of  title  in  a  third  person. 

Cited  in  note  in  123  Am.  St.  Rep.  1041,  on  proceedings  to  dissolve  attachments. 

When  deed  takes  effe€t.F-Cited  in  Walker  v.  Newlin,  22  Kan.  106;  Green 
V.  Green,  34  Kan.  740,  10  Pac.  156,  65  Am.  Rep.  256~holding  that  a  deed  takes 
effect  only  from  delivery. 

17  KAN.  566»  KANSAS  PAC.  RY.  GO.  T.  TAYLOR 

Pleadins.^-^Cited  in  St.  Louis  ft  S.  F.  R.  Co.  v.  Hoff,  76  Kan.  506,  92 
Pac.  539,  holding  that  the  bill  of  particulars  before  a  justice  of  the  peace,  while 
it  need  not  be  formal,  cannot  omit  facts  essential  to  the  cause  of  action ;  Netcott 
V.  Porter,  19  Kan.  131,  holding  failure  to  reply  waived  by  trial  as  thou^  the 
facts  were  put  in  issue ;  Barrackman  v.  Girard,  26  Kan.  284^  on  cure  of  defective 
pleading  by  trial  on  merits. 

Stock  law.— Oted  in  St.  Louis  &  S.  F.  By.  Co.  v.  Byron,  24  Kan.  850,  hold- 
ing failure  to  allege  that  the  stock  was  killed  in  the  county  in  which  the  action 
was  brought  fatal  error. 

B'ollowed  in  Hadley  v.  Central  Branch  Union  Pac  R.  Co.,  22  Kan.  359,  hold- 
ing that  the  complaint  must  state  that  defendant's  road  was  not  lawfully  fenced ; 
St.  IaOuIs  &  S.  F.  Ry.  Co.  v.  Ellis,  25  Kan.  108,  reversing  judgment  on  authority 
of  Kansas  Pac.  Ry.  Co.  v.  Taylor. 

Pzivate  aetlon  for  Tlolati<in  of  st*titte«— Cited  in  note  in  9  L.  R.  A. 
(N.  S.)  354,  on  private  action  for  violation  of  statute  not  expressly  conferring  it 

17  KAK.  571,  KANSAS  PAC.  BY.  CO.  ▼.  COUSE 

Pemvrrer  to  eTide]Lee.F-Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v,  Doyle,  18 
Kan.  58;  Sullivan  v.  Phenix  Ins.  Co.  of  Brooklyn,  34  Kan.  170,  8  Pac.  112; 
Kansas  City,  Ft  S.  &  G.  R.  Co.  v.  Foster,  39  Kan.  329,  18  Pac.  285;  St 
Paul  Fire  &  Marine  Ins.  Co.  v.  Kelly,  43  Kan.  741,  23  Pac.  1046;  Friend 
V.  Miller,  52  Kan.  139,  34  Pac.  397,  39  Am.  St  R«p.  340;  Avery  ▼.  Union 
Pac.  R.  Co.,  73  Kan.  563,  85  Pac.  600;  Lee  v.  Ryder,  1  Kan.  App.  293,  41  Pac 
221;  Bank  of  Le  Roy  v.  Harding,  1  Kan.  App.  S89,  41  Pac.  680;  Atdiison,  T. 
&  S.  F.  R.  Co.  V.  Ditmars,  3  Kan.  App.  459,  43  Pac.  833 ;  Belcher  v.  Whitloek, 
6  Okl.  691,  56  Pac.  23— holding  that  sustaining  demurrer  to  evidence  is  §nal 
disposition,  and  it  should  be  overruled  where  there  is  testimony  fairly  tending 
to  prove  essential  facts,  and  sufficient  to  justify  refusal  to  set  the  verdict  aside; 
Scbafer  y.  Weaver  &  Bill,  20  Kan.  294,  holding  submitting  a  demurrer  to  the 
evideuce  is  final  only  if  the  court  sustains  it  and  refuses  to  reopen  the  case; 
Pugsley  V.  Chicago,  R.  I.  &  P.  R.  Co.,  69  Kan.  599,  77  Pac.  579,  holding  that, 
after,  the  sustaining  of  a  demurrer  to  the  evidence,  plaintiff  cannot  dismiss  with- 
out prejudice ;  Frick  v.  Reynolds,  6  Okl.  638,  52  Pac.  391,  holding  that  a  motion 
to  direct  a  verdict  for  plaintiff  is  similar  to  a  demurrer  to  evidence  by  the  de- 
fendant as  to  the  sufficiency  of  the  evidence  entitling  a  party  to  go  to  the  jury ; 
Acker  v.  Norman,  72  Kan.  586,  84  Pac.  531,  holding  that  M  dexnnrrMr  to  the 
evidence  admits  every  fact  which  the  evidence  tends  to  prove. 

Frfmdulent  oonvoyaaeo.^-Cited  in  Locke  v.  Hedrick,  24  Kan.  763,  holding 
that  a*  party  purchasing  hotel  furnishings  should  have  been  permitted  to  ex- 
plain, failure  to  take  possession  by  testifying  that  several  families  begged  him  not 
to  do  so  as  it  would  leave  them  without  place  to  Hve^ 

Cited  in  note  in  24  Ia  R.  A.  (N.  S.)  1150,  as  to  whether  pxesumptioii  of  fraud 
flowing;  trom  retention  of  chattel  by  vendor  may  be  ovexooma. 
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17  KAN.  S76,  CAAB  ▼.  wnXIAMS 

Statute  of  fraud!.— Cited  in  CutWright'v;  tmion  Sav.  A  Inv.  Co.,  33  tJtki, 
486,  94  Pac.  984,  14  Ann..  Caa.  725,  ho!<Kttg  that  the  statute  relates  otiWr  to  eSt- 
ecutory  airpeements ;  Bard  r.  Hlstoti,  81  Kan.  274,  1  Pac.  565,  holding  a  imtol 
lease  for  six  years  contrary  to  statute  Of  frauds,  but  was  tak^  out  of 'the'  fetai- 
Bte  by  five  years'  performance  thereunder. 

Cited  in  note  in  19  L.  R.  A.  (N.  S.)  880,  on  applicability  of  statute  of  fralicls  to 
assignment  or  surrender  of  purchaser's  interest  under  land  contract.  '       ■  ''   • 

17  KAN«  584,  OI.IPPSNGBR  ▼;  IKGAAM 

Judgment  for  edits.— Cited  in  Big*  Goose  &  Beaver  Ditch  Co.  T.  Mdrrcrs^,  8 
Wyo.  537,  59  Pac.  159,  80  Ato.  St.  Ret).  955,  holding  a  judgment  with!  the  space 
for  the  amount  of  costs  left  blank  is  not  void ;  Wilcox  v.  Byiugton,  36  Kail.  '!212, 
12  Pac.  826,  holding  such  omission  not  ^ouud.for  settin^r  the  judgment. aside.    . 

17  KAN.  5iB6,  CUPPENGEB  ▼.  INORAM 

Offer  to  confeu  Judgment  oontrollins  costs.— Cited  in  Wichita  A  W.  "k. 
Co.  V.  Beebe,  38  Kan.  427,  17  Pac.  154,  holding  that  the  offer  to  allow*  judgment 
placed  the  costs  on  the  plaintiff,  though  not  made  in  open  court,  and  was  first 
filed  and  then  presented  to  plaintifiTs  attorneys,  and  not  called  to  the  court's 
attention  until  after  verdict;  Kaw  Valley  Fair  Ass'n  v.  Miller,  42  Ki^n.'  20,^21 
Pac  794,  holding  the  offer  need  not  be  served  wheti  it  is  part  of  the  pleadings. 

17  KAN.  580,  BBI6GS  t.  EGO  AN,  Same  ease  on  subsequent'  »ppeftl, 
23  Kan.  710 
Findtngs  by  court.— Cited  in  Atchison,  T.  A  S.  F.  R.  Co.  v.  Ferrjr,  28  Kan. 
686,  holding  the  court  bound  to  state  its  conclusions  of  law  separately  from  its 
conclusions  of  fact  on  request  in  a  cause  tried  to  the  court ;  Gamer  v.  State  ex 
reL  Moon,  28  Kan.  790;  Seward  v.  Rheiner,  2  Kan.  App.  95,  43  Pac.  423; 
Thompson  v.  Russell,  1  Okl.  225,  32  Pac.  56~holding  the  right  substantial,  and 
failure  to  grant  a  request,  in  a  proper  case,  reversible  error;  Kellogg  y,  Bis- 
santz  &  Matthews,  51  Kan.  418,  82  Pac.  1090,  holding  reversal  would  not  be 
ordered  for  defects  in  the  findings  and  conclusions,  where  further  findings  were 
not  requested ;  Shattuck  v.  Board  of  Com'rs  of  Harvey  County,  63  Kan.  849,  66 
Pac.  1057,  holding  that  the  general  finding  supplements  the  special  findings,  and 
that,  in  the  absence  of  evidence  and  el  findings  to  the  contrary,  it  will  be  pre- 
sumed that  the  evidence  supported  the  general  finding  and  judgment;  Shnler 
V.  Lashfaom,  67  Kan.  694,  74  Pac  264;  Simon  v.  Simon,  69  Kan.  746,  77  Pac. 
571— holding  that  request  must  be  made  for  speicific  findings  in  order  to  com- 
plain. 

17  KAH.  592,  8TANI.EY  r.  FABMEB8'  BANK 

Appeal  from  Juatieeii  of  the  peace.— Cited  in  Wagstaff  v.  Challiss,  31 
Kan.  212,  1  Pac.  631;  Geter  v.  Ulrich,  27  Okl.  725,  113  Pac.  713;  Western 
Union  Telegraph  Co.  ▼.  Hollis,  28  Okl.  613,  115  Pac.  7T4— holding  that  on  ap- 
peal from  a  justice  of  the  peace  the  rights  and  issues  remain  the  same;  Mis/- 
Boori  River,  Ft.  S.  &  G.  R.  Co.  v.  Shirley,  20  Kan.  660,  holding  that,  from'  the 
nfiing  in  Stanley  v.  Fanners'  Bank  that  !n  a  justice's  court  corporate  existence 
need  not  be  put  in  issue  by  sworn  denial,  it  does  not  follow  that  it  devolves  on 
plaintiff  to  prove  defendant's  corporate  existence,  as  such  existence  is  admitted 
by  ItB  appearing"  to  the  suit;  Bobbins  v.  Sackett,  23  Kan.  301,  holding  that  re- 
fusal to  permit  defendant,  on  appeal  from  a  justice  of  the  peace,  to  file  a  new 
answer  netting  up  a  counterclaim,  would  not 'prevent  him  from  proving  aify- valid 
coantexdium ;   Zlegler  ▼.  Osbom,  28  Kan.  464,  holding  that  filing  a  new  plead- 
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ing  on  appeal  from  a  justice  cannot  pot  the  other  party  in  default;  Eggan  t» 
Briggs,  23  Kan.  710,  holding  that  failure  to  file  bill  of  particulars  in  a  justice 
court  admitted  nothing,  and  failure  to  file  aflMavit  denying  execution  ot  instru- 
ment fined  on  admitted  nothing  except  the  execution  of  the  instrument,  and  the 
parties  are  in  the  same  position  on  appeal;  Wagstaff  v.  Challlss,  29  Kan.  505, 
holding  that  on  appeal  from  a  justice  defendant  should  have  been  permitted  to 
set  up  any  set-off  which  would  have  been  available  below;  Douglass  y.  Easter, 
32  Kan.  496,  4  Pac.  1034,  holding  that  a  defendant  in  trespass  quare  dausum 
may,  on  appeal  to  the  district  court,  put  the  title  in  dispute,  though  he  had  filed 
no  answer  before  the  justice,  none  being  necessaiy;  Missouri  Pac,  Ry.  Co.  v. 
hen,  47  Kan.  268,  27  Pac.  987,  holding  that  motion  to  dismiss  an  appeal  to  the 
district  court  for  want  of  jurisdiction,  in  that  plaintiff's  pleading  on  appeal  ia- 
creased  the  demand,  comes  too  late  after  answer  by  general  denial 

17  KAN.  698,  TATI<OB  ▼.  THOMAS 

New  trial.— Followed  in  Titus  y.  Mitdiell,  a  Kan.  App.  90,  45  Pac.  99,  hold- 
ing newly  discovered  evidence,  merely  impeaching,  not  ground  for  new  trial. 

17  KAN.  605,  JAGKSON  t.  STONER 

Followed  in  Minnis  v.  Jordan,  24  Kan.  267,  reversed  on  authority  of  Jackson 
V.  Stoner. 
Bill  of  ezoeptions— Transcript  on  appeal.— <;itcd  in  State  v.  Schoenewald^ 

26  Kan.  288;  State  v.  Nickerson,  30  Kan.  545,  2  Pac.  654;  Bruce  v.  Casey- 
Swasey  Co.,  13  Okl.  554,  75  Pac.  280— holding  that  a  transcript,  and  not  the 
original  bill  of  exceptions,  should  be  sent  up  on  appeal. 

Sane— As  part  of  record  below.— Cited  in  State  v.  Scbuenewald,  26  Kan. 
288,  holding  a  bill  of  exceptions  not  filed  in  time  is  not  part  of  the  record; 
Atdiison  &  N.  R.  Co.  v.  Wagner,  19  Kan.  835,  holding  that  a  hill  of  exceptions  la 
a  part  of  the  record. 

Sane— In  Justice's  court.— Cited  in  Maggcrt  v.  Keele,  20  OkL  681,  95  Pac. 
466,  holding  that  review  may  be  had  in  a  justice  of  the  peace  case  by  petition  in 
error  filed  in  the  district  court  with  the  bill  of  exceptions  attached. 

17  KAN.  608,  MAIN  ▼.  PATNE 

Iiimltations  of  actions— Fraud.— Cited  in  Branner  v.  Nichols,  61  Kan.  356,. 
59  Pac.  638,  holding  limitations  against  an  action  for  fraudulent  concealment  of 
partnership  assets  runs  from  discovery  of  fraud;    Myers  v.  Center,  47  Kan.  324, 

27  Pac.  978,  holding  an  action  based  on  fraud  is  barred  within  two  years,  unless 
the  plaintiff  alleges  and  shows  the  cause  to  fall  within  some  excepdon;  Wood- 
man V.  Davis,  32  Kan.  344,  4  Pac.  262,  holding  limitations  against  action  against 
an  agent  wrongly  acquiring  the  principal's  property  does  not  run  until  discov- 
ery of  the  fraud,  under  third  division  of  section  18  of  the  statute  (Comp.  Laws 
1881,  §  3&S9) ;  Kennedy  v.  Kennedy,  25  Kan.  151,  holding,  the  fraud  in  a  con- 
structive trust  consummate  on  acquisition  of  title,  and  no  exceptions  being  shown^ 
limitations  ran  from  that  time;  City  of  Clay  Center  y.  Myers,  52  Kan.  363,  35 
Pac  25,  holding  an  action  to  impose  a  trust  on  one  fraudulently  converting  pub- 
lic funds  must  be  brought  within  two  years,  under  section  18,  subd.  3,  of  the 
statute  (Gen.  St.  1889,  §  4262) ;  Doyle  v.  Doyle,  33  Kan.  721,  7  Pac.  615,  hold- 
ing that  an  action  to  cancel  a  tax  deed  as  acquired  by  one  whose  duty  it  was 
to  keep  the  taxes  paid  was  founded  on  fraud,  and  limitations  nm  from  discovery 
thereof;  Hackett  v.  Pratt,  5  Kan.  App.  586,  49  Pac.  100,  on  limitations  against 
an  action  to  establish  a  constructive  trust 

Sane— For  recovery  of  real  property.- Followed  in  Nelson  ▼.  Stull,  65 
Kan,  586,  68  Pac  617,  70  Pae.  690,  holding  a  suit  £oz  fraudulent  conveyance  not 
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for  recoveTy  of  land,  within  section  10  of  tie  statute  of  liiMtatiotiB  (Qtii.  fit 
IMt  I  4444). 

Dktincaithea  in  Rdhl  v.  likoweki,  38  Kan.  &t5,  6  Pac  &S6,  as  not  showing 
tLmt  i^iltlff  was  Oufe  of  poasesrioqi  9Jid  therefore  not  an  actim  for  "arfcovery  of 
leal  pfiopeity*' ;  ChinQinsham  v.  3mitbf  10  Kan.  App.  407.  Al  Pac,  458t  holding 
that,  where  pla^tlffs  wenre  in  poBMaslon,  an  action  to  aet^naine  an  adverse  in- 
terest was  not  ooe  for  recovery  of  real  pToperty»  within  the  limitations  statute. 

Hew  triml  fov  vecoTevy  of  veal  yvopovtygx^ited  in  Keonedy  t.  Haslcell, 
er  Kan,  612,  73  Pac.  913;  Hammer  t.  Rogers,  21  OW.  367,  96  Pac.  611-hold- 
ing  that,  thouf^  an  action  for  land  has  joined  with  it  equitable  features,  it  is  yet 
an  action  for  recovery  of  real  property  within  the  statute  granting  new  trial  as 
of  ri^t. 

1*7  KAK.  eld,  GAFElf  t.  STXT^BEtCSOK 

SherllT's  sales.— Cited  in  Payne  v.  Long-Bell  Lumber  Co.,  9  Okl.  683.  60  Pac. 
235,  holding  the  assignee  of  a  purchaser,  as  the  real  party  in  interest,  may  move  to 
confirm  a  aheriCTs  sale ;  Brury  v.  Smith,  8  Kan.  App.  53,  59  Pao.  74 ;  Syaylis 
V.  aty  Nat.  Bank  of  Lawton,  21  Oltl.  827,  97  Pac.  575— holding  aa  order  of  sale 
not  res  judicata,  and  not  to  determine  homestead  rights,  or  ultimate  rights  of 
claimants;  Shaffer  v.  Knox,  7  Kan.  App.  182,  53  Pac.  785,  holding  a  sale  of 
attached  property  without  appraisement  voidable. 

Jadgment  lien^-Estates  and  interests  affected.-i»Cited  in  note  in  93  Am. 
Dec.  351,  on  estates  and  interests  affected  by  judgment  lien. 

17  KAK.  618,  £B£HHACK,  IN  R£ 

Imprisoajnent  fer  delbt.— Cited  in  Re  Boyd,  34  Kan.  576^  9  Pac.  240; 
In  re  Lowe,  47  Kan.  769,  28  Pac.  1089— holding  that  a  defendant  in  criminal 
proceedings  could  be  imprisoned  for  nonpayment  of  costs;  Freeman  v.  United 
States,  217  U.  S.  539,  30  Sup.  Ot  592,  54  L.  Ed.  874,  12  Ann.  Qas.  755,  holding 
imprisonment  for  penalty  in  criminal  proceedings  constitutional;  In  re  Petrie,  1 
Kan.  App.  184,  40  Pac.  118,  holding  that  an  examining  magistrate  may  commit 
a  witness  refusing  to  enter  into  a  recognizance;  In  re  Lowe,  46  Kan.  255,  26 
Pac.  749 ;  Colby  v.  Backus,  19  Wash.  347,  53  Pac.  367,  67  Am.  St.  Rep.  732— 
holding  imprisonment  of  complaining  witness  for  costs  constitutional. 

Cited  in  note  in  37  Aul  St.  Rep.  761,  on  statute  violating  prohibition  against 
imprisonment  for  debt;  in  34  L.  R.  A.  659,  on  constitutionality  of  imprisonment 
for  debt. 

OonclnaiTeaesi  of  Jadcneat— As  against  proseonting  witness.— Cited 
in  Farwell  v.  Laini,  58  Kan.  402,  49  Pac.  518,  holding  that  the  prosecuting 
witness  is  not  a  party,  therefore  the  magistrate's  finding  that  the  prosecution  was 
malicious  and  without,  prstable  cavst  cannwt  he 'used  in  «vidence  in  an  action 
against  the  prosecuting  witness. 

Same-^CoUateral  attack.— Cited  in  note  in  39  L.  R.  A.  456,  on  decision 
against  constitutional  right  as  a  nullity  subject  to  collateral  attack. 

'Costs  asainat  proseeutins  wltness.*-<:;ited  in  note  in  61  L.  R.  A.  489, 
491,  on  constitutionality  of  statute  authorizing  costs  to  be  impose4  upon  prose- 
cuting witness. 

17  KAK.  622,  GOUCK  ▼.  SHKBBHX 

>  Kotiee  of  protest.— Cited  in  Malott  v.  Jewett,  1  Kan.  App.  14,  41  Pac.  674, 
holding  that  an  indorser  must  be  served  with  sufficient  notice  of  protest;  Bank 
of  Lindsborg  v.  Ober  &  Hageman,  31  Kan.  599,  3  Pac.  324,  holding  demand  and 
notice  all  that  were  necessary ;  Selover  v.  Snively,  24  Kan.  672,  reversed  on  au- 
thority of  Couch  V.  Sherrill. 
Cited  in  note  in  96  Am.  Dec.  608,  on  protest  as  evidence. 
V.17  K.NoTER — 3 
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17  KAK.  626,  SWATZE  t.  BRITTON 

Title  of  statnte.— Cited  in  Evans  y.  Adams,  21  Kan.  119;  State  7.  Bankers* 
&  Merchants'  Mut.  Ben.  Ass'n,  23  Kan.  499 ;  Shepherd  v.  Helmeis,  23  Kan.  G04 : 
State  v.  Barrett,  27  Kan.  213;  Missoari,  K  &  T.  Ry.  Co.  y.  Long,  27  Kan.  6S4; 
Missouri  Pac.  Ry.  Co.  y.  City  of  Wyandotte,  44  Kan.  S2,  28  Pftc  960;  Stat^  ▼. 
Lewin,  58  Kan.  679,  87  Pac  168;  Clark  y.  Board  of  Com'rs  of  Wallace  County,  ff4 
Kan.  684,  39  Pac.  225— on  expression  of  subject  of  an  act  in  the  title. 

Same— CoBstitutloii  iiiandatory.^-Olted  in  Philpin  y.  McCaity,  24  Kan.  893; 
Atchison,  T.  &  S.  F.  R.  Co.  y.  Board  of  Com'rs  of  Kearny  County,  58  Kan.  10, 
48  Pac.  588;  State  y.  Sholl,  58  Kan.  507,  49  Pac  668— holding  the  requirement 
as  to  title  mandatory. 

Notice  of  protest  hj  notary.^Followed  in  Bank  of  lindsborg  y.  Ober  & 
Hageman,  31  Kan.  599,  3  Pac.  324;  C.  C.  Thompson  &  Walkup  Co.  y.  Appleby, 
5  Kan.  App.  680,  48  Pac.  933--holding  that  a  notary  public  cannot,  as  a  public 
official,  give  notice  of  dishonor. 

17  KAK.  634,  GLARK  ▼.  IiIBBET,  Same  eaeo  on  snbseqiieiit  appeal*  25 
Kan.  496 
Conveyanoes  of  Tn<Han  landsv— Cited  in  Baldwin  y.  Squires,  20  Kan.  280, 
on  construction  of  the  treaty  of  July,  1862  (12  Stat  1237),  with  the  Ottawa  In- 
dians. 

17  KAN.  639,  CAMPBEIiI.  ▼.  PARAMORE 

Conveyances  by  Indian  minors.— Followed  in  Wiggin  y.  King,  35  Kan.  410, 
11  Pac  140,  holding  restrictions  on  sale  of  lands  allotted  to  minors  were  not 
remoyed  by  tl5e  treaties  of  1862  and  1867;  Baldwin  y.  Squires,  20  Kan.  280, 
on  construction  of  Ottawa  treaties. 
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JUDGES  OF  THE  SUPREME  AND  DISTRICT  COURTS 

OF  KANSAS, 

DOBIHa  TBB  FBRIOO  OOTBRSD  BY  THIS  TOLUXB. 


8UPBEME  COURT: 


How.  ALBERT  H.  HORTON,  Chikf  Justiob, Atchison. 

Hon.  DANIEL  M.  VALENTINE,  Associate  Justice,  Topeka. 
Hon.  DAVID  J.  BREWER,  Associate  Justice,  Leavenworth. 


JUDGES  OF  DISTRICT  COURTS: 

PiBST  DisT. Hon.  ROBERT  CROZIER,* Leavenworth. 

Second Hon.  ALFRED  G.  OTIS,* Atchison. 

Thibd Hon.  JOHN  T.  MORTON, Topeka. 

Fourth Hon.  N.  T.  STEPHENS,* Lawrence. 

PiiTH Hon.  E.  B.  PEYTON, Emporia. 

Sixth Hon.  W.  C.  STEWART,... Port  Scott 

Seventh Hon.  H.  W.  TALGOTT, lola. 

Eishth Hon.  J.  H.  AUSTIN, Junction  City. 

Ninth Hon.  SAM'L  R.  PETERS, Newton. 

Tenth Hon.  HIRAM  STEVENS Paola. 

Eleventh Hon.  B.  W.  PEREINS, Oswego. 

Twelfth Hon.  ANDREW  S.  WILSON,,. Washington. 

Thirteenth„....Hon.  W,  P.  CAMPBELL, Wichita. 

Fourteenth Hon.  J.  H.  PRESCOTT, Salina. 

Fiptbenth Hon.  JOEL  HOLT, Beloit 


OFFICERS  OF  SUPREME  COURT: 

Clerk— A.  HAMMATT, Topeka. 

Reporter— W.  O.WEBB, Fort  Scott 

Librarian— D.  DICKENSON, ..Topeka. 


Thb  Tibiib  of  the  Supreme  Court  are  held  at  Topeka  en  the  lint  Tues- 
day of  Janoary,  and  flnt  Tuesday  of  July,  in  each  year. 


•TSBlt  WMBmeiUMd,  Jianazr  6th,  1877. 
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OFFICERS  OF  U.  S.  COURTS  FOR  DISTRICT  OF  KANSAS, 

DURING  THE  PBKIOD  COYSBBD  BY  THIS  YOLUIUB. 


JUDGE   OF  CIRCUIT  COURT, 

Hon.  JOHN  F.  DILLON, Davbnport,  Iowa. 

JUDGE   OP   DISTRICT   COURT, 

Hon.  C.  G.  FOSTER, AtchisoNjKas, 

DISTRICT   ATTORNEY, 

Hon.  GEO.  R  PECK, Independence. 

U.  S.  MARSHAL, 

Hon.  CHAS.  H.  MILLER,* Leavenworth. 

REGISTERS   IN   BANKRUPTOT, 

Hon.  HIRAM  QRISWOLD, Leavenworth. 

Hon.  FRED.  SCOVILLE, Fort  Sott. 

Hon.  J.  JAY  BUCK, Emporia. 

clerk   op   CIRCUIT  COURT, 

A  8.  THOMAS, Topeka. 

clerk   op   DISTRICT  COURT, 

JOSEPH  C.  WILSON, Topeka. 


The  District  Consr  is  held  at  Topeka  on  the  eeoond  Monday  in  April, 
and  at  Leavenworth  on  the  Becond  Monday  in  October,  in  each  year. 

Tn  CiRCurr  C!ourt  is  held  at  Leavenworth  on  the  first  Monday  in  June, 
and  at  Topeka  on  the  fourth  Monday  in  November,  in  each  year. 


KANSAS  STATE  OFFICEES, 

FOR  THE  YEARS  1877  AND  1878. 


Governor, GEORGE  T.  ANTHONY,.. Leavenworth, 

LiKUT.  Governor,  « M.  J.  SALTER.f Thayer, 

Secretary  op  State, THOS.  H.  CAVANAUGH Salina. 

AuDiTOB,.... P.  L  BONEBRAKE. Topeka. 

TRBAauRBB,.- JOHN  FRANCIS, lola. 

Attorney  General,.. WILLARD  DAVIS, Oswego. 

SuPT.  Pub.  Instr ALLEN  B.  LEMMON, Winfield. 

SuPT.  OF  Insurancb, ORRIN  T.  WELCH, Topeka. 

State  Printer.... GEORGE  W.  MARTIN, Junction  City. 

*Saoceeded  by  Hon.  Bkkj.  F.  SiMrsoif,  of  Paola,  April  8th,  187S. 
fKesigned,  Jnlj  19th,  1877. 
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•     TABIvB    OF    CASES 

KEPORTED  IN  THIS  VOLUME. 


Abeel  «.  Harrington^ 243 

Allen,  Todd,  t; 543 

Andrews,  Harrison  &  Willis,  v.,...  535 

Atchison  Co.,  Olipbant,  v., 386 

A.  T.  &  S.  F.  Rid.  Co.  V.  Retford,  245 
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AMENDED  RULES  OF  COURT. 


Trs  'Italefl  of  Practice  in  the  Supreme  Ooart,"  as  revised  at  January 
Term  1871,  and  amended  in  April  1875,  are  published  in  full  in  13  Kas. 
Rep.,  pp.  5  to  7.  Rules  2  and  11  were  amended  at  the  January  Term  1877. 
These  two  Rules,  as  amended,  are  as  follows : 

RuuB  2.  Counsel  shall  file  a  written  or  printed  brief  in  each  case  for 
each  Justice^  and  for  the  Reporter  of  the  Court.  In  each  case  where 
printed  briefs  are  filed,  an  additional  copy  shall  be  furnished  for  the  Libra- 
rian; and  hereafter,  the  printed  briefs  will  be  bound  and  indexed,  and 
placed  in  the  State  Library.  The  briefs  must  refer  specifically  to  the  pa^ 
of  the  transcript  which  counsel  desires  to  have  examined.' 

RuLV  11.  Counsel  for  plaintiff  in  error  shall  furnish  a  copy  of  his  brief 
to  counsel  for  defendant  in  error  in  each  case,  at  least  fifteen  days  before 
the  time  set  for  the  argument  thereof;  and  the  counsel  for  defendant  in 
error  shall  ftimish  a  copy  of  his  brief  to  counsel  for  plaintiff  in  error  at 
least  five  days  before  the  time  set  for  the  argument  thereof.  Proof  of  ser- 
vice of  the  briefe  must  be  filed  with  the  Clerk  of  the  Court  prior  to  the  argu- 
ment of  the  cause ;  and  in  case  of  a  failure  to  comply,  the  court  may  con- 
tinue the  case,  or  affirm,  or  reverse  the  judgment. 


This  volume  contains  105  cases — in  which  opinions  were  written  by  the 
Justices  as  follows:  Hobton,  C.  J.,  34;  Valsntinb,  J.,  37;  Brbwxb,  J.,  34. 
Mr.  Justice  Brkwrr  filed  a  separate  opinioii  in  one  case,  (p.  252;)  and  a 
dissenting  opinion  in  one  case,  ( p.  41.) 
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SUPRKMB  COURT, 

STATE  OF  KAKSAS- 


JANUARY  term:,  1877. 


PRESENT: 

Hon.  albert  H.  HORTON,  Chief  Justice. 

Hon.  DANIEL  M.  VALENTINE,  \  .^^^^^^^,  Trra^.n^a 

Hon.  DAVID  J.  BREWER,         '|  Associate  Justices. 


B.  W.  Lbmbrt  v.  M.  Barnes,  as  Executor j  ^. 

,  Ocjcupyinq-Claimant  Act;  Practice,  The  practice  under  the  occupying- 
claimant  act  discussed.  [Stebbins  «.  Outhrie,  4-354 ;  Krause  v.  Means,  1 2-335 ; 
Smith  V.  Smithy  15-294 ;  Maynes  v.  Veale,  20  374 ;  Slfphens  v,  Ballou,  27-595.] 

. Purehase-ifoney  Paid  by  Occupying  ClaimaM;  Act  of  1874,  Cbn- 

ttrued.  The  land  in  controversy  in  this  case  i/ras  originally  a  part  of  the 
Osage  Indian  reserve,  bnt  was  afterward,  under  the  provisions  of  article 
14  of  the  Osage  Indian  treaty  of  September  29th  1855,  allotted  to  a  cer- 
tain half-breed  Osage  Indian.  On  August  3d  1867,  the  occupying  claim- 
ant procured  his  title  to  said  land  from  said  half-breed  Indian,  and  paid 
him  therefor  $350.  Said  occupying  claimant  then  took  possession  of  said 
land,  and  has  been  in  possession  ever  since.  On  February  3d  1872,  the 
snccessful  party  in  this  case  procured  his  title  to  said  land  from  said 
half-breed  Indian.  On  February  7th  1872,  this  action  was  commenced. 
On  March  26th  1874,  an  act  of  the  legislature,  which  was  passed  March 
7th  1874,  took  effect,  which  act  provides  among  other  things  as  follows 
"That  when  in  any  case  any  of  said  [Indian]  lands  are  held  by  any  per- 
son who  has  purchased  the  same  in  good  faith,  and  for  a  valuable  oon- 
aideratioh,  from  the  Indian  or  Indians  to  whom  the  same  were  allotted 
under  such  treaty,  *  *  *  such  purchaser  shall  not  in  any  case  be  evicted 
from  such  lands  by  any  other  person  or  persons  who  may  have  subse- 
quently acquired  an  adverse  title  to  the  same,  until  such  purchaser  shall 
have  been  repaid  the  full  amount  of  his  or  her  purchase-money,  with  law- 
ihl  interest  thereon."  Afterward  judgment  was  rendered  in  this  case  in 
£ikVor  of  the  Kecond  and  subsequent  purchaser  for  the  land,  but  the  first 
purchaser  was  allowed  to  recover  said  purchase-money,  with  interest, 
amounting  to  1460.25.  Held,  That  the  court  below  erred  in  allowing 
said  purchase-money;  that  said  act  cannot  have  the  effect  to  require  the 
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Lemert  v.  Barnes,  ExW, 

second  purchaser  under  the  circumstances  of  this  case  to  pay  said  puz^ 
chase-money. 

Error  from  Neosho  District  Court. 

Action  to  quiet  title  to  certain  lands,  brought  by  Qiltenan, 
the  testator  of  BarneSj  defendant  in  error.  The  case  was  here 
in  July  1874;  (13  Kas.  476.)  On  being  remanded  to  the  dis- 
trict court,  it  was  again  tried,  at  the  December  Term  1874, 
the  trial  resulting  in  a  finding  and  judgment  in  favor  of  Lemert^ 
defendant.  Certain  proceedings  were  thereupon  taken  by 
Giltenan,  as  an  "occupying  tenant,"  for  the  allowance  of  the 
purchase-money  paid  and  the  improvements  made  by  him, 
which  proceedings  were  concluded  at  the  April  Term  1875. 
They  are  sufficiently  stated  in  the  opinion,  infra.  In  such 
proceedings  the  district  court  allowed  to  Qiltenan  $460  for 
his  improvements,  and  $460.26  for  the  purchase-money  paid 
by  him,  and  interest  on  same;  and  from  such  allowances 
Lemert  appealed,  and  brought  the  record  here  for  review. 
Since  the  petition  in  error  was  filed,  Qiltenan  has  deceased,, 
and  his  executor,  M,  Barnes^  has  been  substituted  as  defend- 
ant in  error.. 

StillweU  ^  Baylies^  for  plaintiff  in  error. 
Hutchings  ^  Denison^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  action  was  originally  commenced  by 
Daniel  Qiltenan  against  B.  W.  Lemert,  to  quiet  title  to  a  cer- 
tain piece  of  land.  Lemert  answered,  setting  up  title  in  him- 
self, and  asking  for  a  judgment  in  his  favor  for  the*  recovery 
of  said  land,  and  for  the  possession  thereof!  The  case  was 
afterward  tried;  judgment  was  rendered  in  favor  of  the  de- 
fendant; the  plaintiff  then  brought  the  case  to  this  court, 
where  the  judgment  of  the  court  below  was  reversed,  and 
cause  remanded  for  a  new  trial.  {Giltenan  v.  Lemert^  13  Kas. 
476.)  A  new  trial  was  afterward  had,  and  again  judgment 
was  rendered  in  favor  of  the  defendant  for  the  land;  but  at 
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Opinion  of  the  Court. 

this  time  the  plaintiff  made  an  application  for  the  benefit  of 
the  occupying-clairaant  law,  (Gen.  Stat.  749,  et  seq.,)  and  of 
section  2  of  the  act  to  protect  bona  Jide  purchasers  of  Indian 
lands.  (Laws  of  1874,  p.  129.)  The  court  below  granted  the 
application.  And  of  this  the  defendant  below,  who  is  now 
plaintiff  in  error,  complains,  and  seeks  by  this  petition  to  have 
the  same  reversed.  "Whether  said  application  was  rightfully 
or  wrbnsrfally  granted,  is  the  only  question  in  the  case  which 
we  need  consider.  The  facts  of  the  case  are  substantially  as 
follows:  The  land  in  controversy  was  originally  a  part  of  the 
Osage  Indian  reserve,  and  a  part  of  that  portion  of  said  re- 
serve which  was  afterward  called  the  Osage  ceded  lands.  By 
article  14  of  the  treaty  with  the  Osage  Indians,  of  September 
26th  1865,  (14  U.  S.  Stat  at  Large,  689,)  it  is  provided  as 
follows: 

"  The  half-breeds  of  the  Osage  tribe  of  Indians,  not  to  ex- 
ceed twenty-five  in  number,  who  have  improvements  on  the 
north  half  of  the  lands  sold  to  the  United  States,  shall  have  a 
patent  issued  to  them,  in  fee  simple,  for  eighty  acres  each,  to 
include,  as  far  as  practicable,  their  improvements,  said  half- 
breeds  to  be  designated  by  the  chiefs  and  headmen  of  the 
tribe;  ♦  *  *  all  of  said  lands  to  be  selected  by  the  parties, 
subject  to  the  approval  of  the  Secretary  of  the  Interior." 

The  land  in  controversy  was  a  part  of  "the  north  half  of 
the  lands  sold  to  the  United  States"  under  the  provisions  of 
this  treaty.  At  the  time  that  this  treaty  was  made.  Gesso 
Chouteau,  who  was  a  half-breed  Osage  Indian,  occupied,  with 
his  wife  and  family,  the  land  now  in  controversy,  and  had 
improvements  thereon.  It  was  his  homestead.  Chouteau 
claimed  to  be  one  of  the  twenty-five  half-breed  Osage  Indians 
who  should  receive  land  under  the  provisions  of  said  article  14 
of  said  treaty;  and  immediately  after  the  promulgation  of  said 
treaty,  he  selected  the  land  in  controversy  as  the  land  which 
he  should  so  receive.  On  August  3d,  1867,  while  Chouteau  and 
his  family  were  still  occupying  said  land  as  their  homestead, 
he  sold  said  land  to  Giltenan  for  $350,  and  he  alone  executed 
to  Giltenan  a  quitclaim  deed  for  said  land.  At  the  same  time 
there  was  a  parol  contract  made  between  the  parties,  in  sub- 
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stance,  but  not  in  these  exact  words,  that  Giltenan  shonld  get 
the  title  to  said  land  from  the  government  in  his  own  name  if 
he  could,  but  if  he  could  not,  and  if  such  title  should  be  traiu- 
ferred  from  the  government  to  Chouteau,  then  Chouteau  was 
to  execute  another  deed  to  Giltenan  for  the  land.  About  Au- 
gust 11th  1867,  Giltenan  took  possession  of  said  land,  and  has 
occupied  the  same  as  the  homestead  of  himself  and  family 
ever  since,  and  has  made  lasting  and  valuable  improvements 
thereon;  After  said  quitclaim  deed  was  executed  to  Giltenan, 
and  on  September  16th  1867,  Chouteau  was  designated  by  the 
chiefs  and  headmen  of  said  tribe  of  Indians  as  one  of  the  half- 
breed  Osage  Indians  who  should  receive  lands  under  said 
Osage  treaty.  Afterward,  and  on  June  15th  1869,  Chouteau's 
selection  of  said  land  was  approved  by  the  Secretary  of  the  In- 
terior, and  on  June  10th  1870  a  patent  for  said  land  was  issued 
to  Chouteau.  On  February  3d  1873,  Chouteau  and  wife  exe- 
cuted to  Lemert  a  general  warranty  deed  for  said  land.  All 
these  facts  were  shown  to  the  court,  and  jury,  on  said  second 
trial;  and  the  jury  then  found  thereon  a  .verdict  in  favor  of 
the  defendant,  Lemert. 

The  plaintift^  Giltenan,  then  made  an  application  foi*  relief 
undei*  the  provisions  of  the  occupying-claimant  act,  and  under 
the  act  to  protect  6ona^/ic{e  purchasers  of  Indian  lands,  as  afore- 
said.    This  application  was  in  writing,  but  ju'st  what  it  con- 
tained, and  how  much  it  contained,  we  have  not 

1.  Occupying-  '  ' 

prJSedinS**    l>een  informed,  and  cannot  tell,  for  the  plaintifl'  in 
andpracuc*.    ^j.^^^,  ]^j^  ^^^  ^^^^  g|.  ^  brfng  such  appUcatiou  to 

this  court.  We  must  therefore,  in  support  of  the  decision  of 
the  court  below,  presume  that  it  was  sufficient,  and  that  it 
contained  all  that  was  necessary  for  it  to  contain.  The  court 
below  then  rendered  judgment  in  favor  of  the  defendant  for 
the  land,  but  also  at  the  same  time  granted  plaintiff's  applica- 
tion for  the  relief  asked  for  under  said  acts.  The  granting  of 
said  application  was  done  upon  no  other  evidence  than  that 
introduced  on  the  trial,  and  that  contained  in  the  application 
itself.  The  plaintiff  in  error  claims  that  said  application  was 
made  after  said  judgment  was  rendered,  and  not  before.     The 
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record  however  would  seem  to  show  that  it  was  made  both  be- 
fore and  after.  But  as  all  these  acts  were  done  substantially 
at  the  same  time,  we  suppose  it  makes  but  very  little  difference 
which  was  done  first.  The  plaintiff  in  error  seems  also  to 
claim  that  the  application  should  have  been  embodied  in  the 
pleadings.  This  cannot  be  so.  The  law  certainly  does  not 
contemplate  that  any  party  litigating  the  question  of  ownership 
to  land,  shall  set  forth  in  his  pleadings  that  he  expects  to  claim 
the  benefit  of  the  occupying-claimant  act,  and  thereby  confess 
the  hopelessness  of  his  cause.  It  is  only  when  a  party  is  de- 
feated, when  his  antagonist  has  set  up  and  proved  an  adverse 
and  better  title,  that  he  should  make  his  application;  and  even 
then  no  formal  or  written  application  is  required.  Section  603 
of  the  code  (Gen.  Stat  750)  provides  how  the  occupying  claim- 
ant shall  make  his  application.     It  says: 

"The  court  rendering  judgment  in  any  case  provided  for  by 
this  act,  against  the  occupying  claimant,  shall,  at  the  request 
of  either  party,  cause  a  journal  entry  thereof  to  be  made;  and 
the  sheriff  and  clerk  of  the  court,  when  thereafter  required  by 
either  party,  shall  meet  and  draw  from  the  box  a  jury  of  twelve 
men,"  etc. 

And  this  jury,  upon  an  actual  view  of  the  premises,  and 
upon  proper  evidence,  determines  the  whole  question  as  to  how 
much  the  occupying  claimant  shall  receive  for  the  lasting  and 
valuable  improvements  made  by  him.  As  to  what  evidence 
is  required  before  granting  an  application  in  an  occupying 
claimant's  case,  it  is  not  necessary  to  determine  in  this  case. 
Sufficient  evidence  for  such  a  purpose  was  introduced  on  the 
trial  of  this  case,  and  presumptively  sufficient  evidence  was 
embodied  in  the  plaintiff^s  said  application.  But  whether  the 
evidence  introduced  on  the  trial  should  be  taken  into  consid- 
eration by  the  court  granting  the  application,  is  questioned  in 
this  case;  and  while  we  do  not  think  it  is  necessary  to  decide 
that  question  in  this  case,  still  we  would  think  such  evidence 
might  be  taken  into  consideration*  Probably  all  that  is  nec- 
essary in  such  a  case  is,  that  the  court  shall  be  able  to  know 
from  the  evidence  introduced  on  the  trial,  or  from  evidence 
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Thb  State  op  Kansas  v.  John  Mulkins. 

1.  TmAU  IN  Cri2£inal  Cases;  Sepirdtion  of  Jury;  Admonition;  Error.  In 
a  criminal  prosecution  for  a  felony,  where  the  court  permits  the  jury  to 
separate  during  an  adjournment  of  the  trial,  but  fails  to  admonish  them 
as  required  by  section  235  of  the  criminal  code,  "that  it  is  their  duty 
not  to  converse  among  themselves,  nor  to  suffer  others  to  converse  with. 
them  on  any  subject  connected  with  the  trial,  or  to  form  or  express  any 
opinion  thereon,  until  the  cause  is  finally  submitted  to  them,"  and  the 
defendant  is  afterward  convicted,  and  then  moves  the  court  for  a  new 
trial  on  the  ground  of  such  failure,  and  of  prejudice  intervening  during 
such  irregular  separation  of  the  jury,  and  on  the  hearing  of  said  motion 
it  was  not  shown  that  nothing  transpired  during  such  separation  to  prej- 
ndice  the  rights  of  the  defendant,  but  on  the  contrary  evidence  was  in- 
troduced tending  to  show  that  the  rights  of  the  defendant  may  have 
been  prejudiced  by  conversation  had  during  said  separation,  and  the 
court  overmled  said  motion  for  a  new  trial  and  sentenced  th^  defendant 
to  imprisonment  in  the  penitentiary,  lidd,  that  the  court  erred  in  not 
admonishing  the  jury  as  required  by  law,  and  in  overruling  said  motion 
for  a  new  trial.  IPerkins  v.  Ermel,  2-325;  Lewis  v.  State,  4-297;  Linton  v. 
Housh,  4^36;  StaU  v.  Snyder,  20-308;  State  v.  LanU,  23-730;  ^aU  v.  Stack- 
house,  24-454;  StaU  v.  McKinney,  31-571 ;  State  v.  Hendricks,  32-559.] 

2.  ■.  Prejudioe  Presumed;  Burden  of  Proof ,  While  the  error  in  fail- 
ing to  admonish  the  jury  may  not  in  and  of  itself  be  considered  as  a 
substantial  error,  still,  the  error  in  overruling  the  motion  for  a  new 
trial,  must,  under  the  circumstances  of  this  case,  be  held  to  be  a  sub- 
stantial error.  In  a  case  like  this,  where  the  court  allows  the  jury  to 
separate,  and  fails  to  admonish  them  as  required  by  law,  it  will  be  pre- 
sumed, in  the  absence  of  anything  to  the  contrary,  that  the  rights  of 
the  defendant  were  prejudiced  during  said  separation  because  of  such 
fEiilure;  and  held,  that  the  burden  of  proving  that  the  rights  of  the  de- 
fendant were  not  so  prejudiced,  rests  upon  the  prosecution.  [Madden  n 
StaU,  1-841.] 

Appeal  from  Bowrhon  District  Court. 

Mulkins  was  charged,  by  information,  with  having  defiled 
one  Helen  Kinning,  a  female  child  under  ten  years  of  age, 
while  having  the  care  and  protection  of  said  Hel^n.  Plea,  not 
guilty.  Trial  at  the  September  Term  1876.  Verdict,  guilty, 
and  judgment  on  the  verdict.  Mulkins  appeals  to  this  court. 
The  alleged  errors  are  stated  in  the  opinion. 

Harris  ^  Spencer j  for  appellant 

J.  D.  Hilly  county  attorney,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  Defendant  in  this  case  was  prosecuted  in 
the  court  below  under  section  233  of  the  crinaes  act,  (Gen. 
8tat.  869,)  and  was  convicted  and  sentenced  to  imprisonntient  in 
the  penitentiary  for  the  term  of  three  years  and  six  months. 
He  now  appeals  to  this  court.  The  facts  necessary  to  be  con- 
sidered in  the  case  are  substantially  as  follows:  On  September 
6th  1876,  in  the  afternoon,  a  jury  was  impanneled  to  try  the 
cause.  A  portion  of  the  evidence  for  the  state  was  introduced, 
but  there  not  being  time  sufficient  on  that  day  to  complete  the 
trial,  the  cause  was  adjourned  at  about  6  o'clock  until  the  next 
morning,  at  8J  o'clock.  During  this  adjournment  the  jury 
were  allowed  to  separate,  but  they  were  not  admonished  as  re- 
quired by  section  235  of  the  criminal  code,  (Gen.  Stat.  857, 
858.)    Said  section  235  reads  as  follows : 

"When  jurors  are  permitted  to  separate  after  being  impan- 
neled, and  at  each  adjournment,  they  must  be  admonished  by 
the  court,  that  it  is  their  duty  not  to  converse  among  them- 
selves, nor  Bufier  others  to  converse  with  them  on  any  subject 
connected  with  the  trial,  or  to  form  or  express  any  opinion 
thereon,  until  the  cause  is  finally  submitted  to  them.'' 

On  September  6th,  and  7th,  the  parties  proceeded  with  the 
trial;  and  on  September  7th  the  defendant  was  found  guilty  by 
said  jury.  The  defendant  made  a  motion  for  a  new  trial,  al- 
leging among  other  things  that  the  jury  were  allowed  to  sep- 
arate as  above  set  forth,  without  being  admonished  by  the 
court,  and  that  there  was  misconduct  of  the  jurors,  and  others, 
during  such  separation.  On  the  hearing  of  this  motion,  an 
affidavit  of  one  of  the  jurors  was  read  in  evidence,  which  afii- 
davit  states  among  other  things,  that  during  said  separation^ 
and  "  daring  the  evening  of  the  5th  day  of  September  1876, 
and  again  on  the  next  morning,  a  person  who  had  heard  the 
testimony  of  the  witness  Helen  Einning,  said  to  him  (affi- 
ant) that  he  wished  he  (the  person  speaking)  ^was  on  the 
jury;'  *that  he'  (the  person  speaking,)  *  would  hang  the  old 
rascal;'  'that  he'  (the  defendant)  'was  guilty,  and  ought  to 
be  hrng.'"    (With    regard   to  reading  affidavits  of  jurors, 

2  ^Ka». 
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see  Perry  v.  Bailey^  12  Kas.  539.)  The  court  below  overruled 
f^aid  motion  for  a  new  trial,  and  sentenced  the  defendant  as 
iiforesaid. 

About  the  only  question  to  be  determined  in  this  case  is, 
whether  the  said  failure  of  the  court  below  to  admonish  the 
jury  as  required  by  law,  and   the  subsequent  refusal  of  the 
court  below  to  grant  a  new  trial  to  the  defendant  because  ol 
such  failure,  must,  under  the  circumstances  of  this  case,  be 
considered  as  substantial  error.     That  the  failure  to  admonish 
the  jury  was  error,  we  suppose  will  not  be  questioned.     But 
still  it  is  claimed  by  the  prosecution  that  it  was  not  substan- 
tial error.     It  is  claimed  that  a  failure  to  admonish  the  jury, 
as  required  by  statute,  is  not  per  se  prejudicial  to  the  defend- 
ant's rights,  and  therefore  that  it  is  not  per  se  substantial  error. 
We  shall  assume  that  this  is  correct,  and  still  we  cannot  wholly 
ignore  the  imperative  demands  of  this  premonitory  statute. 
The  statute  says  that  the  court  "mw^r'  admonish  the  jury;  and 
therefore  no  construction  should  be  put  upon  the  statute  that 
would  allow  it  to  be  wholly  disregarded,  or  even  to  be  lightly 
considered.     By  failing  to  admonish  the  jury,  as  required  by 
statute,  the  door  is  opened  wide  for  intervening  prejudice  to 
enter  during  the  irregular  separation  of  the  jury.     By  such  a 
failure  one  of  the  safeguards  to  an  impartial  trial  is  broken 
down,  one  of  the  securities  to  an  impartial  verdict  is  over- 
thrown, one  of  the  evidences  that  impartial  justice  is  done,  is 
obliterated;  and  all  this,  without  any  fault  on  the  part  of  the 
defendant     Therefore,  where  there  has  been  a  separation  of 
the  jury  during  an  adjournment  of  the  trial,  without  such  ad- 
monition, and  the  defendant  afterward  moves  for  a  new  trial 
upon  the  ground  of  such  separation,  want  of  admonition,  and 
intervening  prejudice,  we  think  it  ought  to  be  presumed,  in 
the  absence  of  everything  to  the  contrary,  that  prejudice,  in- 
jurious to  the  defendant's  rights,  did  intervene  during  such 
separation,  and  did  result  from  such  want  of  admonition;  and 
therefore 'we  think,  that  in  such  a  case  the  new  trial  ought  to 
be  granted,  and  a  refusal  to  grant  the  same  wonld  be  substan- 
tial error.    While  the  mere  failure  on  the  part  of  the  court  to 
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admonish  the  jury  might  not  he  considered  in  and  of  itself  as 
substantial  error,  yet  the  refusal  of  the  court  to  grant  a  new 
trial  notwithstanding  the  presumed  resulting  prejudice  would 
be  substantial  error.  Of  course,  if  it  were  shown  affirmatively 
by  the  facts  of  the  case,  or  by  facts  brought  into  the  case  at 
the  time  of  the  hearing  of  the  motion  for  a  new  trial,  that 
nothing  transpired  during  the  irregular  separation  of  the  jury 
prejudicial  to  the  defendant's  rights,  then  the  court  would  not 
err  in  overruling  the  motion.  This  view  of  the  question,  of 
course,  throws  the  burden  of  proving  that  no  prejudice  oc- 
curred by  reason  of  the  failure  of  the  court  to  admonish  the 
jury,  upon  the  State.  And  this  would  seem  to  be  necessary,  in 
order  to  give  the  statute  full  force  and  effect.  If  the  burden 
of  proving  prejudice  by  evidence  should  always  rest  on  the  de- 
fendant, then  the  statute  might  in  every  case  be  disregarded. 
For  if  the  defendant  should  show  in  any  case  that  his  rights 
had  been  prejudiced  during  a  separation  of  the  jury,  he  would 
be  entitled  to  a  new  trial,  whether  the  court  had  given  such 
admonition  or  not  Probably,  prejudice  actually  occurred  in 
the  present  case.  The  defendant  was  charged  with  an  offense 
well  calculated  to  arouse  the  feelings,  and  even  the  indignation 
of  the  public,  if  the  people  really  believed  that  he  was  guilty. 
And  it  seems  that  something  really  did  arouse  the  indignation 
of  at  least  one  person.  The  indignation  of  many  others  may 
have  been  aroused.  The  failure  therefore  of  the  court  to  ad- 
monish the  jury,  may  have  resulted  in  great  injury  to  the  de- 
fendant. Of  course  the  failure  of  the  court  to  admonish  the 
jury  was  a  mere  oversight,  which  the  court  would  have  cor- 
rected at  the  time  if  either  party  had  at  the  time  called  its 
attention  to  the  same.  But  as  the  statute  makes  it  the  imper- 
ative  duty  of  the  court,  without  any  suggestion,  to  give  such 
admonition  to  the  jury,  we  do  not  think  that  the  defendant 
waived  any  rights  by  failing  to  call  the  attention  of  the  court 
to  the  matter  at  the  time  of  such  failure.  If  the  defendant 
had  failed  to  move  for  a  new  trial  because  of  said  failure,  then 
perhaps  we  might  presume  that  the  defendant  had  waived  the 
error,  or  at  least  we  might  presume  that  the  error  did  not  work 


Digitized  by 


Google 


20  SUPREME  COXmT  OF  KANSAS. 

A.  T.  &  S.  F.  Rid.  Co.  V.  Woodcock,  Treasurer, 

any  Bubstantial  prejudice  to  his  rights,  and  therefore,  and  for 
that  reason,  he  did  not  choose  by  moving  for  a  new  trial  on 
that  ground  to  put  the  state  to  the  trouble  of  showing  that 
nothing  prejudicial  in  fact  occurred  during  the  irregular  sepa- 
tion  of  the  jury.  We  do  not  know  that  any  case  like  this  has 
ever  before  been  decided.  But  for  cases  deciding  questions 
slightly  analogous  to  this,  see  13  U.  S.  Dig.,  first  series,  530, 
531,  §§  7274  to  7307. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial.  The  defendant  will  be  returned  to 
Bourbon  county,  and  delivered  over  to  the  jailor  thereof,  there 
to  abide  the  further  order  of  the  court  below. 

All  the  Justices  concurring. 


A.  T.  &  S.  F.  Railroad  Co.  v.  L.  W.  Woodcock,  as  Treas- 

ureTy  ^. 

1.  LbyyofTazk;  Limitation;  Powers  of  County  Board.  Where  the  county 
commissioners  of  Sedgwick  county,  in  levying  taxes  for  the  year  1874, 
levied  for  current  expenses  a  tax  of  one  per  cent.,  which  tax  was  all  that 
they  had  any  power  to  levy  during  that  year  for  that  purpose,  and  then 
in  addition  to  said  tax,  and  apparently  without  any  authority,  they  lev- 
ied another  tax  of  eight  mills  on  the  dollar  to  meet  a  deficit  in  the. 
county  revenue  of  the  preceding  year,  held,  that  the  levy  of  said  eight- 
mill  tax  was  and  is  illegal  and  void.     [Bank  v.  Barber,  24-546.] 

2. Curative  Acts;  Constitutional  Law.    On  the  6th  of  March  1875,  the 

legislature  passed  an  act  entitled  "An  act  to  lejralize  a  certain  levy  of 
taxes,"  which  act  provides  "that  all  levies  of  taxes  heretofore  made  by 
the  board  of  county  commissioners  of  Sedgwick  county,  in  the  year  1874^ 
be  and  the  same  are  hereby  legalized."  Heldf  That  said  act  does  not 
make  valid  said  eight-mill  tax;  that  even  after  the  passage  of  said  act, 
said  eight-mill  tax  is  not  sustained  or  upheld  by  any  law  which  dis- 
tinctly states  the  object  of  the  tax. 

Urrar  from  Sedgwick  District  CcurU 

Injunction,  brought  by  the  Railroad  Company ^  to  restrain 
certain  alleged  illegal  taxes.     The  district  judge  granted  ?. 
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temporary  injunction,  80th  January  1875.  Afterward,  anil 
after  the  passage  and  approval  of  ch.  8,  laws  of  1875,  said 
temporary  injunction  was  dissolved,  on  motion  of  Woodcock, 
county  treasurer.  PlaintiflF  appeals  from  the  order  dissolving 
the  injunction,  and  brings  the  case  here  on  error. 

Soss  Sums,  and  J.  G.  Waters,  for  plaintiff. 
^'  O.  JSluss,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

VA.LKKTINB,  J. :  This  was  an  action  brought  by  the  Atchison, 

■l^opeka  &  Santa  Fe  Railroad  Company  to  perpetually  enjoin 

the  collection  of  certain  taxes.     It  seems  that  in  1874  the 

^ounty  commissioners  of  Sedgwick  county,  and  various  school- 

^strict    boards  of  said  county,  levied  various  taxes  on  the 

^''^perty  within  said  county,  and  within  said  school-districts 

K)  ^P^^^ively,  several  of  which  said  taxes  are  claimed  by  the 

^iiitiflf  in  this  case  to  be  illegal  and  void.     This  action  was 

^^irci^nced  to  restrain  the  collection  of  such  of  said  taxes  as 

j^^    ^l^med  to  be  illegal  and  void  so  for  as  the  same  are  lev- 

y^  •     ^I>on  or  affect  the  property  of  the  plaintiff.     A  temporary 

^^/*^^^^ition  was  also  prayed  for  in  said  action,  and  the  same 

^        granted  by  the  court,  after  a  hearing  of  the  application 

^      ^^or  on  the  petition  of  the  plaintiff,  and  on  an  agreed 

^^    ^  ^^fcent  of  the  facts  of  the  case  made  by  the  parties.     After- 

jw,  ^""^^  ^  and  on  March  6th  1876,  the  following  act  was  passed 

^^e  legislature,  to-wit: 

,^^  Chap.  8. — ^An  Act  to  Lioauzb  ▲  Certain  Lbvy  of  Taxes. 

lex^*^^  U  enacted  by  the  Legislature  of  the  State  of  Kansas,  That  all 
ni\^^^s  of  taxes  heretofore  made  hv  the  hoard  of  county  cora- 
wc^^^^^ioners  of  Sedgwick  county,  Kansas,  in  the  year  1874,  be 

^^    the  same  are  hereby  legalized, 
ft.-^,^^^^^  :ec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 

^^^r  its  publication  in  the  Kansas  Farmer. 
--Approved  March  6th,  1876. — (Laws  of  1875,  page  6.) 

^^fterward,  the  defendant  answered,  setting  up  the  passage 
^^  said  act,  and  also  made  a  motion  to  dissolve  said  temporarv 
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injunction  eo  far  as  the  same  restrained  the  collection  of  a 
certain  eight-mill  tax  levied  by  the  county  commissioners  for 
the  purpose  of  meeting  a  deficit  in  the  county  revenue  for 
the  year  1878.  The  only  ground  upon  which  said  motion 
was  made,  was,  the  passage  of  said  act  by  the  legislature. 
The  court  below  sustained  the  motion.  The  plaintiff  excepted, 
and  now  brings  the  case  to  this  court  for  review. 

The  only  question  presented  in  this  court  is,  whether  said 
eight-mill  tax  was  valid  at  the  time  said  motion  was  sustained, 
and  at  the  time  said  temporary  injunction  was  dissolved.  In- 
volved in  this  question,  however,  are  these  other  questions: 
1st,  Was  said  eight-mill  tax  valid  when  it  was  levied?  2d,  and 
if  not,  did  it  become  valid  by  the  subsequent  passage  of  said 
act?  All  these  questions  we  think  must  be  answered  in  the 
negative.  The  county  commissioners  had  no  power  to  levy 
said  eight-mill  tax.  There  is  no  statute  which  in  terms  gives 
them  any  such  power.  There  was  no  vote  of  the  people,  or 
the  electors,  attempting  to  authorize  it  And  this  power  to 
levy  taxes  for  the  current  expenses  of  their  county  was  other- 
wise exercised  and  exhausted  by  levying  all  the  taxes  that 
they  had  any  authority  to  levy  under  that  power.  Under 
that  power  they  could  levy  only  one  per  cent,  on  the  value 
of  the  taxable  property  in  their  county.  (Gen.  Stat.  294,  §181.) 
And  aside  from  this  eight-mill  tax  they  exercised  this  power 
to  its  fullest  extent,  by  levying  all  the  taxes  that  they  had 
power  to  levy  for  current  expenses  for  the  years  1871,  1872, 
1873,  and  1874.  Said  eight-mill  tax  was  therefore  not  levied 
in  pursuance  of  any  law,  and  was  therefore  void.  (Const.,  art. 
11,  §4.) 

But  was  said  tax  made  valid  by  the  subsequent  passage  of 
said  act  by  the  legislature?  We  think  not.  And  two  reasons 
may  be  offered  therefor:  1st,  The  tax  was  void  when  levied, 
not  because  of  any  mere  irregularity  in  the  tax  proceedings, 
but  because  the  commissioners  had  no  power  to  levy  the  same. 
2d,  the  only  act  or  law  upon  which  the  supposed  validity  of 
said  tax  is  founded,  (the  curative  act  of  1875,  above  quoted,) 
does  not  in  any  manner  state  the  object  of  the  tax.     An  ir 
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•  /egolar  or  defective  execution  of  any  power  or  authority  may 
generally  be  so  aided  or  cured  by  a  subsequent  statute  passed 
for  that  purpose,  and  having  a  retrospective  operation.  But 
a  want  of  power  or  authority  can  seldom  if  ever  be  so  aided 
or  cured.  (12  Kas.  805.)  Where  the  taxing  officers  have  power 
to  tax,  but  exercise  that  power  irregularly  or  defectively,  the 
legislature  may  generally  make  the  tax  valid  by  subsequent 
legislation.  But  where  tiie  taxing  officers  have  no  power  to 
levy  the  particular  tax  in  question,  but  attempt  to  do  so,  the 
legislature  can  seldom  if  ever  make  such  a  tax  valid.  We 
have  already  given  the  act  of  the  legislature  under  which  it  is 
claimed  said  tax  is  validated.  Let  us  now  quote  a  section  of 
the  constitution  relating  to  the  levy  of  taxes,  as  follows : 

*'Sbo.  4.  No  tax  shall  be  levied  except  in  pursuance  of  a 
laV,  which  shall  distinctly  state  the  object  of  the  same,  to 
^hich  object  only  such  tax  shall  be  applied."  (Const.,  art.  11, 
J  4.) 

Now  the  tax  in  question  in  this  case  was  not  only  not  levied 

*'^  pursuance  of  a  law,"  but  it  is  not  sustained  by  any  law 

^bioh  "distinctly  states  the  object  of  the  same."     This  we 

™nJc   ig  fatal  to  the  tax.     It  is  possible  however  that  it  is  not 

^ecesBary  that  the  curative  act  should  in  all  cases  state  the 

^ojeot  of  the  tax.     When  a  tax  is  levied  in  pursuance  of  a 

*^>  and  that  law  itself  distinctly  states  the  object  of  the  tax 

rp^^^^  under  it,  it  would  seem  that  that  should  be  sufficient. 

^<>ir  some  defect  or  irregularity  in  the  tax  proceedings  it 

^ero    thought  that  the  tax  were  illegal  and  void,  or  voidable, 

^^     "therefore  a  curative  act  should  be  passed  for  the  purpose 

^^lidating  such  tax,  it  would  probably  not  be  necessary  in 

.  ^^^     a  case  that  the  curative  act  should  also  distinctly  state 

.^     object  of  the  tax.     But  still,  it  is  probably  necessary  in 

,  .^^^es  that  every  tax  should   be  sustained  by  some   law 

^^Ix    should  distinctly  state  the  object  of  such  tax.     This 

^1^  seem  to  be  necessary  under  said  §4  of  article  11  of  the 

%    ^^^^Vtution,    Now  the  tax  in  the  present  case  is  sustained 

^  ^c>  law  except  said  curative  act,  and  that  act  does  not  state 

olyject  of  any  tax.     Said  act  is,  according  to  the  title  of 
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the  acty  "An  act  to  legalize  a  certain  levy  of  taxes;"  but  ac- 
cording to  the  body  of  the  act  it  is  an  act  to  legalize  *^aU 
levies  of  taxes  heretofore  made  by  the  board  of  county  com- 
missioners of  Sedgwick  county,  in  the  year  1874;"  and 
neither  the  object  of  the  "  certain  levy  of  taxes,"  nor  the  ob- 
ject of  the  "all  levies  of  taxes,"  is  anywhere  stated  in  the  act. 
Now  it  may  be,  that  there  is  some  levy  of  a  tax  in  Sedgwick 
county  for  the  year  1874  which  is  or  was  defective,  to  which 
this  act  applies,  and  which  this  act  cures,  but  it  cannot  be  the 
levy  of  the  tax  now  under  consideration. 

The  judgment  of  the  court  below  must  therefore  be  reversed, 
and  cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

Brbwer,  J.,  concurring. 

HoRTON,  C.  J.,  not  sitting  in  the  case. 


W.  F  Shamlefper  v.  Council  Grove  Peerless  Mill 
Company. 

1.  Watbrooubsb;  Righii  of  Riparian  Oumer.  Every  man  through  whoae 
land  a  stream  of  water  runs  is  entitled  to  the  flow  of  that  stream  with- 
out diminution  or  alteration.    lEmporia  v.  Soden,  25-60i.] 

2. The  Council  Grove  Peerless  Mill  Company  in  1874,  with  the 

assent  of  an  upper  riparian  owner,  dug  a  channel  through  the  lands  of 
such  owner  from  a  point  on  the  Neosho  river  to  its  mill,  and  thereby 
diverted  fh>m  its  natural  channel  through  the  land  now  belonging  to 
plaintiff  in  error  a  portion  of  said  stream,  and  this  without  the  assent 
of  the  then  owner  of  said  plaintiff  in  error's  land.  Held,  TKat  thereby 
the  mill  company  acquired  no  right  to  continae  said  diversion,  or  to  re- 
strain plaintiff  in  error  from  removing  any  obstruction,  natural  or  arti-. 
cial,  in  the  bed  of  said  river  on  his  lands. 

8.  Estoppel  of  Minor;  Knowledge  of  EspectUor  and  Ouardian,  no  JSstoppel. 
Where  at  the  time  of  digging  said  channel  the  lands  now  belonging 
to  plaintiff  in  error  were  the  property  of  a  minor,  held  by  said  minor 
under  a  will,  and  where  no  legal  proceedings  were  had  to  acquire  the 
right  to  the  use  of  any  portion  of  the  stream,  and  no  conveyance  c^ 
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permission  obtained  from  the  execntor  of  said  will  and  guardian  of  said 
minor,  the  mere  knowledge  on  the  part  of  said  executor  and  guardian 
that  said  company  was  engaged  in  digging  said  channel,  and  failure  on 
his  part  to  object  to  said  work  or  to  take  measures  to  prevent  it  will 
work  no  estoppel  upon  the  minor,  or  prevent  said  minor  from  after- 
ward asserting  her  right  to  the  flow  of  the  entire  stream  Jn  its  natural 
channel. 
4.  Flowaoi  of  Water;  Right  of  Us  Use^  not  an  Easement,  but  Part  of  the  Land 
itself.  The  right  to  the  use  of  the  flow  of  water  in  its  natural  course  is 
connected  with  and  inherent  in  the  property  in  the  land,  and  passes  by 
a  conveyance  of  the  land.  Hence  a  deed  of  the  land  made  by  the  exec- 
utor and  guardian,  under  orders  of  the  probate  court,  conveyed  to  plain: 
Uff  in  error  the  right  to  the  flow  of  the  entire  stream  in  its  natural 
channel,  as  before  the  digging  of  said  artificial  channel. 

JShrcr  from  Morris  District  Cowrt. 

A  PERPETUAL  injunction  was  decreed  in  favor  of  the  Peerless 
Mill  Company y  at  the  October  Term  1875  of  the  district  court. 
Shamleffer  brings  the  case  here  on  error.  The  opinion  contains 
ft  full  statement  of  the  facts  and  proceedings. 

Sharp  ^  Johnstcnty  and  John  T.  Bradley^  for  plaintiff  in  error. 
M.  B.  Nicholson^  and  McClure  ^  Humphrey^  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwsb,  J. :  This  was  an  action  originally  commenced  in 
the  district  court  of  Morris  county,  on  the  24th  of  March  1875, 
by  defendant  in  error,  the  Council  Grove  Peerless  Mill  Com- 
pany, filing  its  petition  and  application  for  an  injunction 
against  Shamleffer,  plaintiff  in  error.  As  grounds  for  an  in- 
junction, the  defendant  alleged  that  it  was  a  mill  company 
daly  organized  under  the  corporation  laws  of  Kansas,  and 
that  as  such  company,  had  been  since  April  27th  1874,  the 
owner  in  fee  simple  of  two  acres  of  land  in  Morris  county,  a 
portion  of  which  fronted  on  the  Neosho  river,  upon  which  it 
had  erected  and  was  operating  a  flouring  mill,  which  had  cost 
said  company  the  sum  of  (7,000.    It  was  further  alleged  that 
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said  company  for  the  purpose  of  acquiring  a  water-power  for 
their  mill  had  dug  an  artificial  channel  through  their  own 
lands  and  the  lands  of  others  from  whom  they  had  acquired 
the  right,  to  a  certain  point  on  the  Neosho  river,  and   had 
thereby  acquired  a  sufficient  water-power  to  operate  their  mill 
successfully,  which  they  had  been  doing  until  the  interruption 
of  the  same  by  Shamleffer.     It  was  further  alleged  that  about 
400  yards  below  the  head  of  said  artificial  channel,  previous  to 
and  at  the  time  of  the  erection  of  said  mill,  there  was  a  natural 
obstruction,  or  dam,  in  the  Neosho  river,  formed  of  stone  and 
gravel,  which  backed  the  water  up  and  forced  it  through  the 
head  of  said  artificial  channel,  thus  creating  the  water-power 
by  which  said  mill  was  run.  and  operated;  and  that  the  said 
Shamleffer,  without  any  legal  right  or  just  cause,  and  with 
intent  to  stop  the  running  of  the  mill,  had  removed,  displaced 
and  carried  away  the  stones  and  gravel  composing  said  natural 
obstruction  or  dam,  whereby  said  mill  was  stopped,  and  plain- 
tiff damaged  in  the  sura  of  J1,000.     Upon  the  filing  of  this 
petition,  verified  by  affidavit,  a  temporary  order  was  made  at 
chambers,  restraining  Shamleffer  from  interfering  with  the 
rights  and  mill  privileges  of  said  company. 

Afterward,  on  the  14th  of  April  1875,  Shamleffer  made  an 
application  for  an  injunction  against  said  company  to  restrain 
it  from  cutting,  widening  or  deepening  the  artificial  channel 
or  race-way  referred  to  in  the  petition  of  the  company,  and 
to  restrain  it  from  diverting  any  of  the  water  of  the  Neosho 
river  through  said  artificial  channel,  alleging  that  he  was  the 
owner  in  fee  simple  of  certain  lands  abutting  on  the  Keosho 
river  at  the  point  where  the  head  of  said  artificial  channel  had 
been  cut  into  said  river;  that  from  the  head  of  said  channel, 
down  to  a  point  below  where  said  natural  obstruction  was 
alleged  to  be,  he  was  the  owner  of  the  lands  on  both  sides  of 
said  river;  that  he  had  purchased  all  of  said  lands  for  the 
valuable  mill  privileges  to  be  derived  from  their  lying  and 
fronting  on  said  river,  which  is  a  private  stream;  and  that  he 
had,  before  the  commencement  of  the  action  of  the  Peerless 
Mill  Company,  commenced  proceedings  under  the  mill-dam 
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act  to  have  a  mill  site  condemned,  and  to  erect  a  dam  above 
the  head  of  said  artificial  channel  for  the  purpose  of  running 
and  operating  a  grist  and  flouring  mill ;  that  said  company,  by 
means  of  said  artificial  channel,  was  diverting  the  waters  of 
the  said  river  from  its  natural  course,  preventing  it  from  flow, 
ing  on  and  over  his  lands  as  it  was  wont  to  do,  and  asking 
that  the  said  Peerless  Mill  Company  be  restrained  from  inter- 
fering with  his  riparian  rights  to  the  use  and  benefit  of  the 
waters  of  said  river.  Upon  the  filing  of  this  sworn  petition,  a 
temporary  order  was  made  at  chambers,  restraining  the  Peer- 
less Mill  Company  from  widening  or  deepening  its  artificial 
channel,  or  diminishing  the  water  of  the  Neosho  river,  or  in 
any  way  interfering  with  Shamlefler's  rights,  until  a  full  hear- 
ing of  the  matter  could  be  had  at  the  next  regular  term  of  the 
district  court 

When  the  case  came  on  regularly  for  hearing,  it  was  agreed 
by  the  parties  that  both  cases  should  be  consolidated  into  one 
action,  under  the  title  of  W.  F.  Shamleffer  v.  The  Council  Grove 
Peerless  Mill  Company j  and  that  the  petition  theretofore  filed 
by  said  company  against  Shamlefier,  should  be  taken  as  their 
answer  to  ShamlefiTer's  petition,  and  that  issue  should  be  joined 
without  further  pleadings.  A  jury  was  waived,  and  a  trial 
was  had  by  the  court  All  the  evidence  introduced  at  the  trial 
is  set  forth  in  the  record.  No  special  findings  of  fact  were 
asked  by  either  party.  Upon  consideration  of  the  premises, 
the  district  court  found  the  facts,  and  gave  judgment  as  follows : 

''First,  The  court  finds,  that  the  said  W.  F.  Shamleffer  is 
not  entitled  to  the  injunction  as  prayed  for  in  his  petition; 
but  the  court  finds  that  the  said  Council  Grove  Peerless  Mill 
Company  should  be  restrained  and  enjoined  from  deepening, 
widening  or  in  any  way  changing  the  present  condition  of  the 
channel  by  which  the  waters  of  the  Neosho  river  are  con- 
ducted through  the  slough  to  the  mill  of  the  said  Council 
Grove  Peerless  Mill  Company. 

"iSfecanrf,  The  court  finds  further,  that  prior  to  the  com- 
mencement of  these  suits  there  did  exist  at  a  point  about  half- 
a-mile,  more  or  less,  below  the  head  of  the  race  of  the  said 
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CouDcil  Grove  Peerless  Mill  Company,  a  natural  obstruction, 
formed  of  stone,  gravel  and  sand,  and  that  said  Shamleffer  did 
at  said  point,  prior  to  the  commencement  of  said  suits,  unlaw- 
fully dig  out  and  remove  the  sand,  gravel  and  stone,  and 
thereby  lowered  said  natural  obstruction  twelve  inches,  and 
that  the  effect  of  so  lowering  said  obstruction  did  interfere 
with  the  rights  of  said  mill  company  to  the  use  of  the  waters 
of  the  Neosho  river  it  had  acquired  by  the  construction  of  its 
mill. 

^^  Third,  The  court  further  finds  that  the  said  natural  ob- 
struction should  be  replaced  in  the  same  condition  it  was  in 
prior  to  the  removal  of.  said  stone,  gravel  and  sand,  by  the 
said  Shamleffer,  as  aforesaid. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court, 
that  said  Council  Grove  Peerless  Mill  Company,  its  agents, 
employes  and  servants,  be  restrained  and  enjoined  from  further 
lowering,  widening,  deepening,  or  in  any  manner  changing  the 
present  channel  leading  through  the  slough,  by  which  the 
waters  of  the  Neosho  river  are  conducted  through  said  slough 
to  the  mill  of  said  Mill  Cotopany  where  it  now  stands.  It  is 
further  ordered,  adjudged  and  decreed  that  the  said  W.  F. 
Shamleffer,  his  agents,  employes  and  servants,  be  enjoined  and 
restrained  from  further  interfering  with,  or  in  anyway  remov- 
ing any  stone,  gravel,  sand,  earth  or  any  other  material  which 
forms  the  obstruction  by  which  the  waters  of  the  Neosho  river 
are  backed  up  and  turned  into  the  slough,  and  thereby  con- 
ducted to  the  mill  of  said  Council  Grove  Peerless  Mill  Com- 
pany. And  it  is  further  ordered  and  decreed  that  the  said 
Shamleffer,  his  agents,  employes  and  servants,  be  enjoined  and 
restrained  from  doing  any  unlawful  act  whatever  that  will  in 
any  way  interfere  with  the  rights  of  said  Council  Grove  Peer- 
less Mill  Company  to  the  use  of  the  waters  of  the  said  Neosho 
river,  as  acquired  by  it  before  the  commencement  of  these 
suits,  and  prior  to  the  removal  of  said  stone,  gravel  and  sand 
as  aforesaid.  It  is  further  ordered,  adjudged  and  decreed  that 
the  natural  obstruction,  situated  as  aforesaid  about  half-a-mile, 
more  or  less,  below  the  head  of  the  race  of  the  Council  Grove 
Peerless  Mill  Company,  be  restored  and  replaced  by  the  stone, 

f  ravel  and  sand  lying  adjacent  and  convenient  thereto  on  the 
anks  of  the  Neosho  river,  and  on  an  island  in  said  river  near 
said  obstruction,  and  that  said  sand,  stone  and  gravel  be  so  re- 
placed as  to  raise  said  obstruction  twelve  inches  from  the  low- 
est point  of  the  present  height  of  said  obstruction,  and  that 
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fiaid  material  be  so  placed  and  spread  in  said  river  as  to  restore 
the  obstruction  as  near  as  practicable  to  the  same  condition  it 
was  in  before  the  removal  of  the  same  by  the  said  Shamleffer, 
prior  to  the  commencement  of  these  suits.     And  it  is  further 
ordered^  decreed  and  adjudged  that  Isaac  Hammond,  the 
county  surveyor  of  Morris  county,  is  hereby  appointed  and 
empowered  to  superintend  and  control  the  replacement  and 
restoration  of  the  stone,  gravel  and  sand  in  said  river,  for  the 
purpose  of  carrying  into  effect  the  decree  of  the  court  afore- 
said, and  that  he  is  hereby  authorized  to  employ  a  sufficient 
number  of  men  to  perform  said  work,  under  his  orders  and 
directions,  and  to  report  in  writing  to  this  court  his  action  in 
the  premises,  and  the  amount  of  his  services  and  expenditures 
incurred  thereby.     And  it  is  further  ordered,  adjudged  and 
decreed  that  the  sheriff  of  said  Morris  county  shall  protect  the 
said  Isaac  Hammond,  county  surveyor  as  aforesaid,  in  the  per- 
formance of  the  duty  assigned  him  by  this  decree  of  court, 
*nd  the  sheriff  is  hereby  ordered  and  required  to  call  on  a 
8uflBicient  force,  if  necessary,  to  aid  and  protect  the  said  Ham- 
mond in  the  execution  of  this  order.    And  it  is  further  ordered, 
adjudged  and  decreed  that  the  said  Shamleffer,  his  agents,  em- 
P'oyes  and  servants,  and  all  persons  whomsoever,  are  hereby 
^fistraiQed  and  enjoined  from  in  any  way  interfering  with,  hin- 
n^^^S  or  delaying  the  s^^id  Hammond  from  carrying  into 
ftttect  the  duty  assigned  him  as  aforesaid." 

To  this  judgment  Shamleffer  excepted.  A  motion  was  made 
for  a  new  trial,  which  was  overruled  and  excepted  to.  The 
errors  complained  of  by  plaintiff  practically  resolve  themselves 
into  but  three  propositions,  to«wit:  Mrsiy  That  the  court  erred 
in  admitting  certain  testimony  in  behalf  of  the  defendant,  ovejr 
plaintiff's  objection.  Second^  That  the  findings  of  fact  upon 
which  said  judgment  is  based,  are  contrary  to  the  evidence. 
Thvrdy  That  said  judgment  is  contrary  to  law. 

So  far  as  the  first  error  is  concerned,  little  need  be  said. 
The  only  matter  referred  to  in  the  brief  is  the  admission  of 
the  proceedings  in  the  probate  court  which  were  the  founda* 
tion  of  Sbamleffer's  title.  As  the  findings  and  decree  recog^ 
nize  and  are  based  upon  the  fact  that  Shamleffer  had  title,  we 
fail  to  see  how  he  was  prejudiced  by  the  admission  of  this  tes- 
timony.   Ab  no  brief  has  been  filed  by  defendant  in  error,  and 
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no  defects  in  the  proceedings  by  which  Shamleffer  acquired 
title  pointed  out,  and  as  the  decree  is  practically  based  upon  the 
assumption  that  Shamleffer  had  title,  we  have  made  no  critical 
examination  of  those  proceedings;  and  we  shall^assume  that 
they  were  sufficient  to  vest  title  in  Shamleffer. 

As  little  need  be  said  upon  the  second  proposition  of  coun- 
sel. The  only  specific  finding  of  fact  which  could  in  any  man- 
ner prejudice  Shamleffer,  was  the  second,  and  this  seems  a 
mixture  of  fact  and  law.  So  far  as  the  mere  question  of  the 
existence  of  the  natural  obstruction  is  concerned,  there  was 
testimony  on  both  sides;  and  upon  such  a  question  of  fact,  the 
finding  of  the  court  must  be  held  conclusive. 

There  is  therefore  really  but  a  single  question  to  be  consid- 
ered, and  that  is,  whether  the  facts  as  they  appeared  in  the 
case  sustain  the  judgment;  and  in  reference  to  this,  these  mat- 
i.Bighuofripifc.  ters  are  undisputed:  Shamleffer  acquired  his  title 
runownwr.  ^^  Deccmbcr  1874;  the  tract  then  acquired  ex- 
tended up  and  down  the  Neosho  river  for  quite  a  distance; 
above  and  below  the  head  of  the  artificial  channel,  it  embraced 
both  sides  of  the  river;  at  that  point  it  touched  the  river,  the 
center  of  the  channel  being  the  boundary;  by  the  digging  of 
this  artificial  channel  a  portion  of  the  stream  was  diverted; 
the  portion  diverted  was  taken  from  the  river  above  the  lower 
lialf  of  Shamleffer's  land,  carried  through  the  channel  to  the 
Peerless  Mill  Company's  mill,  and  then  returned  to  the  river 
below  all  of  Shamleffer's  tract.  In  other  words,  the  lower  half 
of  Shamleffer's  land  was  by  the  action  of  the  Peerless  Mill 
Company  deprived  of  so  much  of  the  flow  of  the  water  as 
passed  through  the  artificial  channel.  No  portion  of  this  chan- 
nel was  on  the  Shamleffer  tract,  and  the  assent  of  the  owners 
of  the  land  through  which  it  was  dug  was  obtained  by  the 
company.  The  channel  was  dug  in  the  summer  of  1874,  and 
prior  to  Shamleffer's  acquiring  title.  No  express  consent  to 
the  diversion  was  at  any  time  obtained  from  the  owner  of 
the  Shamleffer  tract.  This  tract  had  belonged  to  one  Seth  M. 
Hays,  who  died  before  the  Mill  Company  commenced  its  work. 
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&At«p|Mt{  leaving  one  child,  a  minor,  aa  sole  heir.  Shamleffer 
n^.  acquired  hie  title  by  deed  from  the  executor  of  Hays 
and  gaardian  of  the  minor.  No  right  to  the  diversion  was 
obtained  by  any  legal  proceedings,  or  any  conveyance  or  per- 
.  mission  from  the  executor  or  guardian.  Beyond  this  there 
was  testimony  tending  to  show  that  the  company  applied  to 
the  executor  for  permission  to  build  a  dam,  and  was  refused; 
that  it  attempted  some  negotiations  with  him  for  the  purchase 
of  all  or  a  part  of  this  tract,  but  failed;  and  on  the  other  hand 
that  he  knew  of  the  digging  of  the  channel  by  the  company, 
and  made  no  objection. 

Upon  these  facts  these  questions  arise:  Did  the  Mill  Com- 
pany  have  the  right,  by  digging  the  channel,  with  the  consent 
of  the  owners  of  the  land  through  which  it  was  dug,  and  ol 
the  owner  of  one  bank  of  the  river  at  the  point  where  the 
channel  commenced,  but  without  the  consent  of  the  lower 
riparian  owner,  to  divert  a  portion  of  the  water  from  its  nat* 
^fal  channel,  and  return  it  to  the  river  only  below  the  lands 
of  the  non-consenting  and  lower  riparian  owner?    If  it  had 
DO  such  right,  did  the  knowledge  of  the  executor  and  guard- 
ian, that  it  was  expending  money  and  labor  in  digging  the 
channel,  and  his  failure  to  object,  work  any  estoppel  upon  the 
infant  owner  of  the  premises  deprived  thereby  of  the  flow  of 
a  portion  of  the  stream?    K  not,  did  the  conveyance  of  the 
land  carry  with  it  to  Shamleffer  the  rights  to  the  entire  flow 
of  the  stream  in  its  natural  channel?    The  first  question  must 
be  answered  in-  the  negative.     The  Mill   Company  had  no 
right  to  divert  any  portion  of  the  flow  of  the  stream  to  the 
detriment  of  any  lower  riparian  owner.     A  riparian  owner 
has  the  right  to  such  benefits  as  will  result  from  the  uninter- 
rupted flow  of  a  stream  of  water  through  its  natural  channel. 
The  maxim  of  the  common  law  was.  Aqua  cvrrU  et  debet  eur- 
rere  ui  currere  aolebaL    As  was  said  by  Lord  Ellenborough  in 
Beahi  v.  Shaw^  6  East,  206,  "every  man  is  entitled  to  a  stream 
of  water  flowing  through  his  land,  without  diminution  or  al- 
teration."   In  IHUotaon  v.  Smith,  82  New  Hamp.  90,  Bell,  J., 
Baid:  "Every  owner  of  land  situate  upon  a  stream  has  a  right 
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CO  the  natural  flow  of  the  stream;  a  right  to  insist  that  the 
stream  shall  continue  to  run  lU  currere  solebat;  that  it  shall 
flow  upon  his  land  in  the  usual  quantity,  at  its  natural  place, 
and  at  its  usual  height,  and  that  it  shall  flow  off  his  land  upon 
the  land  of  his  neighbor  below  in  its  accustomed  place  and  at 
its  usual  level.     This  right  he  has  as  an  incident  to  the  prop- 
erty in  his  land,  and  he  cannot  be  deprived  of  it  but  by  grant, 
actual  or  presumptive.     Whenever,  by  reason  of  the  interfer- 
ence of  the  owner  above,  the  water  is  diverted  from  his  land 
and  made  to  run  elsewhere,  or  the  water  of  other  streams 
naturally  running  elsewhere  is  turned  upon  his  land,  or  the 
water  of  the  natural  stream  is  made  to  flow  upon  his  land  at 
a  different  place  from  its  natural  channel,  or  at  a  difierent 
level,  or  in  an  unnatural  manner,  *   *   ♦  the  owner  of  the 
land  may  maintain  an  action  for  such  injury/'     See  also  In- 
graham  V.  Hutchinson^  2  Conn.   584;    Parker  v.  Ghnswold^  17 
Conn.  288;  Evans  v.  Merriweather^  8  Scam.  (HI.)  492;  Elliott  v. 
Fitchbwrg  Rid.  Go.y  10  Gush.  193;    and  generally,  Angell  on 
Watercourses,  ch.  4,  and  cases  cited  in  text  and  notes. 

The  second  question  must  also  be  answered  in  the  negative. 
The  title  to  the  property  was  in  the  heir,  a  minor.  There  is 
no  pretense  that  she  knew  anj'thing  of  the  work,  or  any  claim 
that  her  conduct  worked  any  estoppel,  if  indeed  the  know- 
ledge and  silence  of  an  infant  can  ever  be  construed  into  an 
estoppel.  And  as  to  the  knowledge  and  silence  of  her  ex- 
ecutor and  guardian,  that  certainly  can  work  no  estoppel  as 
against  her.  The  right  to  this  stream  of  water  is  incident  to 
and  part  of  the  realty.  But  a  guardian  can  make  no  sale  or 
conveyance  of  the  realty,  or  any  part  thereof,  without  an  or- 
der of  the  probate  court.  And  as  the  will  is  not  copied  into 
the  record,  we  cannot  assume  that  the  executor  had  any  greater 
powers  than  those  he  stctually  exercised,  and  those  were  to 
sell  and  convey  under  orders  of  the  court.  If  he  cannot  make 
a  sale,  or  divest  the  minor  of  her  interests  without  an  order  oi 
the  court,  he  cannot  indirectly  and  by  his  silence  accomplish 
the  same  result  The  court  protects  the  minor's  interests, 
and  her  rights  in  the  realty  cannot  be  destroyed  without  ju- 
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dicial  sanctioYi.  More  than  that,  it  does  not  anywhere  appear 
that  there  was  any  concealment,  or  any  facte  known  to  the 
executor  and  guardian  not  known  to  the  company.  Svery 
one  is  presumed  to  know  the  law.  The  company  knew  that 
it  could  not  divert  any  portion  of  the  stream  from  its  natural 
channel  without  the  consent  of  the  riparian  owners  prejudiced 
thereby.  It  knew  that  the  minor  was  the  owner  of  a  tract 
from  which  the  digging  of  the  channel  would  divert  a  portion 
of  the  natural  flow  of  the  stream.  It  knew  that  the  guardian 
of  such  minor  could  not  dispose  of  his  ward's  interest  in  that 
land,  or  any  part  of  it,  without  the  order  of  the  court.  The 
case  therefore  lacks  many  of  the  essentials  to  an  estoppel. 
{Clark  V.  CooUdge,  8  Kas.  189.) 

The  third  question  must  he  answered  iii  the  affirmative. 
As  incident  to  part  of  the  realty  at  the  time  of  this  convey- 
ance,  was  the  right  to  the  entire  flow  of  the  Neosho  river 
a.FiowiNB«or  through  its  natural  channel  '^without  diminution 
%I^^^  or  alteration."  This,  with  all  other  hereditaments, 
corporeal  ox  incorporeal,  passed  with  a  conveyance  of  the 
land.  "  The  right  to  the  use  of  the  flow  of  the  water  in  its 
natural  course,  and  to  the  momentum  of  its  fall,  on  the  land 
of  the  proprietor,  is  not  what  is  called  an  easement,  because 
it  is  inseparably  connected  with,  and  inherent  in,  the  property 
in  the  land;  it  is  a  parcel  of  the  inheritance,  and  passes  with 
it."  Angell  on  Watercourses,  pp.  96,  97.  In  Johnson  v.  Jordan^ 
2  Met.  289,  Chief  Justice  Shaw  says  of  this  right:  "It  is  in- 
separably annexed  to  the  soil,  and  passes  with  it,  not  as  an 
easement,  nor  an  appurtenance,  but  as  a  parcel.  Use  does  not 
create  it,  and  disuse  cannot  destroy  or  suspend  it."  See  also 
JWotacn  V.  Smith,  82  New  Hampshire,  90;  3  Kent  Com.,  side 
page  402.  It  follows  therefore,  that  the  mill  company  having 
no  rights  as  against  Shamleffer  to  any  portion  of  the  stream 
of  water,  cannot  be  permitted  to  question  his  acts  in  reference 
thereto. 

The  judgment  will  be  reversed,  and  the  case  remanded  for 

9^-1$  Ktm, 
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further  proceedings  in  accordance  with  the  views  herein  ex* 


Valentine,  J.,  concurring. 

HoRTON,  0.  J.J  not  sitting  in  the  case. 


Kansas  Central  Railway  Compant  v.  Jerrt  Fitzsimmons. 

1.  Liability  fob  Injubibs;  lUlaHon  of  Master  and  Servant^  not  Implied, 
When  a  railroad  is  being  constructed,  and  is  in  the  exclusive  possession 
of  and  operated  by  a  contractor  for  its  Construction,  and  the  railroad 
company  at  the  time  the  injuries  complained  of  are  committed  has  no 
control  thereof,  such  company  is  not  liable  for  the  damages  resulting 
from  the  operation  of  such  railroad.  In  such  case,  the  maxim  Rupondr 
eat  superior  does  not  apply.    [R.  R.  v.  FUzsimmom,  22-687.] 

2. Instructions,  In  an  action  to  recover  damages  for  personal  in- 
juries to  F.,  a  boy  about  twelve  years  of  age,  caused  by  a  turn-table  used 
in  the  operation  of  a  railroad,  which  was  neither  inclosed,  guarded,  nor 
locked,  and  where  such  railroad  is  being  constructed  under  a  contract 
to  equip  and  construct  the  same  b/  a  constructing  corporation,  organ- 
ized under  the  laws  of  Pennsylvania  with  power  to  contract  to  huQdf 
construct,  maintain  or  manage  any  vforks^  public  or  private,  and  supply 
and  furnish  all  needful  materials,  laboreis,  implements  and  instru- 
ments and  fixtures  of  any  and  every  kind  whatsoever,  and  such  rail- 
road when  partly  finished,  and  while  in  the  possession  of  and  operated 
by  the  corporation  contracting  to  construct  the  road,  is  used  and  con- 
trolled by  the  constructing  corporation  fbr  carrying  passengers  and 
freight,  held,  that  an  instruction,  to  the  effect,  ''that  if  the  jury  ^nd 
that  at  the  time  of  the  injuries,  the  turn-table  and  the  road  were  in 
the  possession  of  and  operated  by  the  corporation,  constructing  and 
equipping  the  same  for  the  purposes  of  construction  only,  the  railrond 
company  was  not  liable  therefor,  but  if  the  said  constructing  corpora- 
tion had  possession  of  the  road  and  was  operating  it  for  general  pur- 
poses, the  railroad  company  was  not  relieved  from  liability  for  the 
injuries,"  is  erroneous,  as  liable  to  mislead  the  jury  to  the  prejudice  of 
the  railroad  company. 


.^Tor  from  Leavenworth  District  Court. 

AoTiON  by  FiizsimmonSj  by  his  father  as  his  next  friend,  to 
recover  damages  for  personal  injuries  sustained.    The  plaintiff 
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had  judgment  at  the  November  Term  1874  of  the  district 
court  for  three  thousand  dollars.  The  Railway  Oyofpoiny 
brings  the  case  here  on  error.  The  facts,  and  the  InstrnctionB 
complained  of,  are  set  forth  in  the  opinion. 

Hobert  QrozifTy  for  plaintiff  in  error. 

F.  P.  FitzwiUiaMy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  was  an  action  by  Jerry  Fitzsimmons, 
by  liis  next  friend,  to  recover  damages  for  personal  injuries. 
On  the  17th*  of  August  1878,  Fitzsimmons,  then  about  twelve 
years  of  age,  was  so  much  injured  in  his  right  leg  by  a  turn- 
table that  to  save  his  life  the  leg  had  to  be  amputated  below 
Statement  of  ^®  kuee.  Hc  sat  upon  the  end  of  the  table,  with 
*^'  his  legs  hanging  over.    It  was  being  run  around 

by  other  boys  about  his  own  age,  and  when  the  rails  on  the 
table  came  in  juxtaposition  to  those  of  the  adjacent  track,  the 
limb  was  caught  between  them,  and  so  crushed  as  to  make 
amputation  necessary.  The  table  is  situated  on  the  Fort  Leav- 
enworth military  reservation,  from  one-third  to  one-half  of  a 
mile  north  of  the  north  line  of  Leavenworth,  the  intervening 
space  being  an  open  common,  which  is  crossed  by  the  Ohicago 
&  Southwestern  Railway,  and  was  the  grazing-ground  of  many 
cows  belonging  to  citizens  of  the  town,  among  them  the  cow 
of  the  plaintiff's  father,  who  was  a  laborer  in  very  limited  cir- 
cumstances. About  three  o'clock  in  the  afternoon  of  the  day 
mentioned,  (which  was  Sunday,)  Fitzsimmons  was  sent  by  his 
father  to  look  after  the  cow.  Having  found  the  cow,  in  com- 
pany with  five  or  six  other  boys  he  proceeded  to  the  turn-lable, 
and  was  injured  as  above  stated.  The  turn-table  was  not  in- 
closed, guarded,  or  looked.  The  Kansas  Central  Railway 
Company  was  organized  for  the  purpose  of  constructing  a 
railroad  from  Leavenworth  to  the  west  line  of  the  state,  with 
sundry  branches,  (in  all,  about  five  hundred  miles.)  The  de- 
fendant had  made  a  contract  with  the  Washington  Luprove- 
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aient  Company,  a  corporation  organized  under  the  laws  of 
Pennsylvania,  for  the  construction  and  equipment  of  its  whole 
road,  fifty-six  miles  of  which  had  been  completed  and  equipped 
at  the  time  of  the  accident.  There  was  conflict  in  the  testi- 
mony as  to  which  of  the  above  companies  was  in  possession  ot 
and  operating  so  much  of  the  railroad  as  was  then  built  On 
the  part  of  the  railway  company,  evidence  was  offered  of  an 
agreement  between  the  Washington  Improvement  Company 
and  the  Kansas'Central  Railway  Company  for  the  former  com- 
pany to  furnish  the  means  and  material  and  to  construct  and 
equip  the  whole  of  the  Kansas  Central  railroad,  and  the  char- 
ter of  said  company  showing  its  power  to  make  the  contract. 
The  testimony  of  the  president  of  the  Kansas  Central  Railway 
Company  was  to  the  effect,  that  but  fifty-six  miles  of  the  road 
had  been  constructed;  that  the  same  had  not  been  turned  over 
to  the  railway  company,  but  at  the  time  of  the  injury  com- 
plained of  the  said  Improvement  Company  was  in  the  pos- 
session of  and  operating  said  railroad.  There  was  evidence 
introduced  in  behalf  of  the  plaintiff  in  the  court  below  tend- 
ing to  contradict  this  defense.  On  the  trial  the  defendant 
railway  company  requested  the  court  to  instruct  the  jury  as 
follows: 

"If  the  jury  find  from  the  testimony  that  the  Kansas  Cen- 
tral railway  was,  at  the  time  of  the  injury  to  the  plaintiff,  in 
fact  in  the  possession  of,  and  operated  by  the  Washington  Im- 
provement Company,  the  plaintiff  cannot  recover  in  this  action. 

"If  the  jury  find  from  the  evidence  that  the  Kansas  Central 
Railway  Company  contracted  with  the  Washington  Improve- 
ment Company  to  construct  and  equip  its  railroad  five  hundred 
miles  or  more  west  from  the  city  of  Leavenworth,  and  that 
said  Washington  Improvement  Company  had  constructed  but 
fifty-six  miles  thereof,  and  had  not  turned  the  same  over  to 
the  Kansas  Central  Railway  Company,  but  remained  in  the 
possession  of  the  same  at  the  time  of  the  injury  complained 
of,  the  plaintiff  cannot  recover." 

The  court  refused  so  to  instruct  the  jury,  but  did  instruct 
them  as  follows : 

"The  fact  which  is  presented  for  our  consideration  is  the 
alleged  one,  that  at  the  time  of  the  injury  the  turn-table  in 
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S38tion,  not  only  was  first  constructed  by  this  Washiiigton 
provement  Company,  but  had  been  from  its  construction  up 
to  that  time,  and  still  beyond  that  period,  under  the  exclusive 
management  and  control  of  that  corporation  or  company,  and 
the  defendant — the  Kansas  Central  Railway  Company— ^ had 
nothing  to  do  with  it;  and  it  is  claimed  by  the  defendant  that 
if  that  be  so,  then  the  Washington  Improvement  Company  is 
the  one  that  should  be  responsible,  if  toybody,  and  not  the 
defendant. 

"With  reference  to  this  question,  I  instruct  you  as  follows: 
The  contract  between  the  Washington  Improvement  Com- 
pany and  the  defendant,  read  in  evidence,  will  be  regarded 
by  the  jury  a  valid  contract,  in  so  far  as  it  authorizes  the  Im- 
provement Company  to  construct  and  equip  the  railroad  of 
the  defendant,  and  in  so  far  as  it  gives  to  the  Improvement 
Company  the  right  to  use  and  manage  the  road  for  the  pur- 
poses of  completing  the  track;  and  so  I  say  to  you,  if  you 
find  that  the  turn-table  and  the  railroad,  in  so  far  as  it  had 
been  constructed  under  the  contract  read  in  evidence  had  not 
been  turned  over  to  the  defendant,  and  hod  been  used  by. the 
Improvement  Company  from  the  time  of  its  construction  up 
to  the  time  of  the  injury  in  question,  and  this  only  for  the 
purpose  of  prosecuting  the  work  contracted  to  be  done  by  it, 
then  I  instruct  you  the  plaintiff  cannot  recover,  and  it  will 
be  the  duty  of  the  jury  to  find  a  verdict  in  favor  of  the  de- 
fendant. 

"  But  I  say  to  you,  th^t  this  contract  is  not  to  be  regarded 
as  valid  for  the  purpose  of  conferring  on  the  Improvement 
Company  the  right  to  use  the  road  for  general  purposes — 
for  the  purposes  of  general  traffic — and  if  you  find  therefore, 
that  at  the  time  of  the  injury  the  turn-table  and  the  road  so 
fer  as  it  was  constructed  were  beiu^  operated  and  used  for  the 
purpose  of  general  traffic — as  railroads  are  generally  used 
and  operatea — then  I  say  that  the  defendant  cannot  relieve 
itself  from  liability  by  the  fact  that  the  immediate  running 
of  the  trains  and  the  operation  of  the  road  was  confided  to 
others,  who  may  have  supposed  that  they  were  employed 
and  paid  by  the  Improvement  Company.  It  cannbt  :^hield' 
itself  from  responsibility  in  this  case  behind  the  contract-  iut 
question.*' 

The  proper  exceptions  were  taken,  and  the  case  is  here  fox, 
review.     The  better  authority  is,  that  when  a  railroad  is  being 
coTistructed,  and  is  in  the  exclusive  possession  of  and  operated 
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MwtT  In  ^y  *^®  contractor  for  its  construction,  and  the  rail- 
Al[y^  road  company  at  the  time  of  the  injuries  being  com- 
mitted thereon  has  no  control  thereof,  such  company 
is  not  liable  for  the  damages  resulting  from  the  injuries  com- 
mitted by  the  contractor  in  operating  the  joad.  The  relation 
>f  master  and  servant  doea  not  exist  between  an  employer  and 
an  independent  contractor.  There  are  exceptions,  as  usually 
13  the  case,  to  this  rule,  but  the  later  decisions,  as  well  as 
reason,  support  the  general  principle  stated.  Knight  v.  FoXj 
5  Exch.  R.  721;  Rvdie  v.  London  ^  Northwestern  Rly,  Co.j 
4  Exch.  R.  244;  JEllis  v.  Sheffield  Gas  Omsumers  Co.,  2  El.  k 
Bl.  767;  Kelly  v.  Mayor  of  N.  F.,  11  K  Y.  432;  Lockwood  v. 
New  York,  2  Hilt.  66;  Blackwood  v.  WiswaU,  24  Barb.  855; 
Carman  v.  Steubenville  ^  Indiana  Eld,  Co,,  4.  Ohio  St.  899;  Bos- 
well  V.  Laird,  8  Gal.  466;  Steel  v.  S.  E.  Rly.,  16  C.  B.  650; 
Meyer  v.  Midland  Pacific  Rid.  Co.,  2  Neb.  319;  Peachey  v.  Row- 
land,  16  Eng.  L.  &  E.  Rep.  442. 

This  general  doctrine  the  court  below  substantially  recog- 
nized in  its  charge  to  the  jury,  but  made  a  distinction  as  to 
the  liability  of  the  railway  company  in  the  use  for  which  the 
contractor  operated  the  road.  The  liability  of  the  railway 
company  is  attempted  to  be  made  to  depend  on  the  character 
of  the  use  of  the  road,  not  the  character  or  manner  of  the 
possession  of  the  same  by  the  contractor.  In  effect,  the  court 
instructed  the  jury,  that  if  the  improvement  company  had 
charge  of  the  railroad,  and  was  operating  it  for  the  purposes 
of  construction  only,  the  railway  company  was  not  liable;  but 
if  the  contracting  party  had  like  possession  and  like  control, 
and  was  operating  the  road  for  the  purpose  of  general  traffic, 
then  the  railway  company  was  liable.  The  instruction  thus 
given  was  too  broad,  and  not  sufficiently  limited  to  be  appli* 
cable  to  the  case  at  bar.  The  real  defense  to  the  action  was, 
that  the  railroad  was  being  constructed  by  the  Washington 
Improvement  Company,  was  in  its  possession  and  under  it^ 
control,  and  operated  by  it;  that  it  had  not  yet  been  turned 
over  to  the  railway  company,  and  that  the  railway  company 
had  nothing  to  do  with  its  operation  or  construction,  or  the 
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^mploymeDt  of  its  hands.  If  the  improvement  company  held 
possession  of  the  road,  and  engaged  in  general  traffic,  against 
the  objections  of  the  railway  company,  under  the  charge,  the 
railway  company  would  be  liable.  If  the  contracting  company 
had  failed  to  properly  equip  the  road,  or  had  built  defective 
bridges,  and  the  railway  company  refused  to  accept  the  same, 
this  charge  of  the  court  would  hold  the  railway  company  liable 
for  all  damages  caused  thereby,  if  in  defiance  of  the  railway 
company's  orders  and  authority  the  contracting  company  car- 
ried freight  and  passengers  over  the  road.  Under  its  oluirter, 
the  railway  company  had  full  authority  from  the  state  to  con- 
struct its  road;  it  had  the  undoubted  right  to  employ  individ- 
uals or  a  corporation  to  build  and  equip  the  same.  During  its 
construction  it  was  properly  in  the  charge  of  and  under  the 
control  of  the  corporation  having  the  contract  for  its  construc- 
tion, and  thus  far,  it  is  conceded,  the  railway  company  is  not 
liable  for  the  acts  of  the  contracting  party.  But  because  the 
a  whwreutioo  inip^^^vemeut  company  engaged  for  a  time  in  gAu- 
!lr?!!Sd<3!**  ©ral  traffic  over  the  road,  the  court  by  its' charge 
BotMirt.  ^^^^  ^j^^  liability  of  the  railway  company  is  settled. 
The  charge  does  not  base  this  liability  upon  the  improvement 
company  being  the  lessee  of  the  road,  nor  upon  any  contract 
by  which  the  road  is  to  be  operated  with  the  consent  or  for 
the  benefit  of  the  railway  company.  Nor  can  it  be  claimed 
from  the  instructions  that  the  railway  company  had  made  any 
contract  in  violation  of  its  charter,  or  to  avoid  its  responsibility* 
It  is  conceded  that  the  improvement  company  had  authority 
tinder  its  incorporation  to  construct  and  equip  the  road ;  and 
to  hold,  that  while  in  possession  of  the  road  and  its  appur- 
tenances, the  railway  company  should  be  responsible  for  its 
wrongful  acts  or  omissions,  because  said  improvement  com- 
pany ran  trains  and  carried  passengers  and  freight,  would  be 
deciding  the  law  contrary  to  that  given  in  the  first  part  of  the 
charge,  and  affirming  in  its  broadest  sense  the  principle  that 
the  employer  is  responsible  for  all  acts  and  omissions  of  the 
contractor,  the  same  as  those  of  a  servant  Such  is  not  the 
law.     The  principle  by  which  all  these  cases  are  governed  is 
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the  general  one,  that  a  person  who  receives  an  injarj  from  an- 
other must  proceed  against  the  party  by  whom  the  injury  is 
inflicted.  In  the  case  of  master  and  servant,  the  master  is 
liable  for  the  negligent  acts  of  the  servant,  on  the  ground  that 
lie  has  the  power  of  selecting  him;  but  in  order  to  make  one 
person  liable  for  an  act  which  another  person  has  done,  the 
latter  must  be  the  servant  of  the  party  sought  to  be  made 
liable.  The  maxim  of  the  law  is,  respondeat  superior;  and  in 
this  case,  the  railway  company,  on  the  facts  presented  by  the 
defense,  and  on  which  the  defendant  in  the  court  below  asked 
that  the  instructions  quoted  above  be  ^ven,  does  not  stand  in 
the  relation  of  superior  to  the  improvement  company.  We  are 
unwilling  to  follow  the  decisions  cited  by  the  counsel  for  the 
defendant  in  this  court,  so  fiir  as  they  conflict  with  these  prin- 
ciples. As  to  the  decisions  cited  by  the  same  counsel,  that  if 
a  railway  company  leases  its  road  to  another,  or  places  its  road 
in  the  hands  of  an  irresponsible  individual,  or  a  worthless  cor- 
poration, it  cannot  thereby  avoid  its  liability,  we  need  only 
say,  that  in  this  case  they  are  not  applicable.  The  instruc- 
tions are  not  restricted  by  any  such  qualifications.  The  Kan- 
sas Oeutral  Railway  Company  had  not  leased  its  road  to  be 
operated  for  general  traffic;  nor  is  the  charge  based  upon  the 
theory  that  the  improvement  company  was  operating  the  road 
in  its  own  name  for  the  use  and  benefit  of  the  railway  com- 
pany, merely  to  relieve  the  latter  from  responsibility.  The 
fact  that  the  improvement  company  had  no  authority  to  oper- 
ate a  railroad  in  Kansas,  as  claimed  by  counsel  for  defendant 
in  error,  does  not  on  the  facts  presented  change  the  law  in  this 
case.  If  the  improvement  company,  in  carrying  passengers 
and  freight,  was  violating  its  own  charter,  as  well  as  commit- 
ting acts  not  authorized  by  the  contract  existing  between  it 
and  the  railway  corporation,  the  reasons  are  still  stronger  in 
favor  of  holding  the  railway  company  not  liable  for  such 
unlawful  acts.  That  such  improvement  company  could  not 
interpose  the  violation  of  its  own  charter  to  shield  it  from 
responsibility,  is  fully  discussed  and  decided  in  BisseHl  v.  Midi' 
igan  Southern  ^  Northern  BJd.  Cos.^  22  N.  Y.  258.     Considering 
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fiie  instructions  refused,  and  the  charge  given,  we  think  the 
court  erred,  and  that  it  may  have  misled  the  jury. 

We  do  not  wish  to  he  understood  that  npon  the  evidence 
produced,  the  jury  should  have  found  that  the  Washington 
Improvement  Company  was  in  fact  operating  the  railroad;  nor 
that  the  Kansas  Central  Railway  Company  is  not  liable  in  the 
case.  The  question,  as  to  which  company  was  operating  the 
road  at  the  time  of  the  injuries  complained  of,  is  a  question  oi 
&ct  to  be  decided  npon  the  evidence,  by  the  jury.  But  a 
party  to  an  action  has  a  right  to  have  his  case  submitted  to 
the  jury  under  proper  instructions,  and  in  this  case  the  plain- 
tiff in  error  has  been  denied  this  legal  right. 

Other  questions  arc  presented  in  the  brief  of  the  counsel, 
bat  as  a  new  trial  is  to  be  had,  and  as  these  questions  may  not 
arise  again,  we  need  not  comment  thereon. 

The  judgment  must  be  reversed,  and  a  new  trial  orderd. 

Valentinb,  J.,  concurring. 

Brewer,  J.,  dissenting:  I  am  unable  to  concur  with  my 
brethren  in  the  conclusions  they  have  reached  in  this  case,  and 
will  state  very  briefly  the  reasons  of  my  dissent.  And  firstj  as 
I  understand  it,  there  is  nothing  in  the  record  tending  to  show 
that  the  railway  company  was  endeavoring  to  get  possession  of 
its  road,  or  that  the  construction  company  for  any  reason  was 
refusing  to  surrender  the  possession,  or  that  the  railway  com- 
pany was  refusing  to  receive  possession  on  account  of  any  fail- 
ure to  complete  the  construction  and  equipment  of  the  road  to 
Holton,  (then  and  since  the  only  portion  of  the  road  con- 
tructed,)  or  that  an  abundance  of  time  had  not  elapsed  since 
the  completion  of  that  portion  of  the  road  for  examination 
and  surrender.  The  instruction  cettainly  contemplated  none 
of  these  things.  Neither  was  there  any  testimony  tending  to 
show  a  lease,  or  anything  of  that  nature.  .AU  I  understand 
the  instruction  to  say  is,  that  a  railway  corporation  receiving  a 
franchise  from  this  8t|i;te,  with  the  high  aiid  peculiar  ptiyileges 
attaching  to  corporations^  incorporated  to  *dis<5harge  a  public 
duty,  as  well  as  to  subeerv'e  a  private  benefit,  cannot  shift  upon 
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others  the  daty  and  responeibility'of  a  personal  exercise  of  the 
corporate  powers  granted,  except  in  the  cases  and  under  the 
conditions  specified  in  the  statute.  It' may  contract  for  the 
construction  of  its  road.  It  may  lease  the  road,  when  con- 
structed, to  another  corporation  whose  road  with  its  own  will 
make. a  continuous  line.  (Laws  of  1870,  oh.  92,  §§2  and  3.) 
But  it  cannot  avoid  responsibility  by  simply  permitting  another 
party,  neither  contractor  nor  lessee,  to  assume  charge  of  the 
immediate  running  of  the  road.  I  think  the  judgment  should 
be  affirmed. 
Judgment  reversed. 


James  Thompson  v.  Wm:  P.  Hxoginboxham. 

1.  LB9Ai:.'Nonc]H;  What  i8'8uffiaerU  Publication,  Where  it  appeiin  by  the 
return  of  the  sheriff,  and  the  affidavits  of  the  publisher  and  the  fore^ 
man  of  the  newspaper,  that  notice  of  sale  was  published  in  the  sev- 
eral issues  of  the  paper  as  required  by  law,  such  publication  will  be 
held  sufficient,  although  the  affidavit  of  a  party  is  filed  that  he  exam* 
ined  eight  or  ten  copies  of  one  of  said  issues  and  found  that  a  portion 
of  said  notice^  including  the  description  of  the  property,  was  illegible. 

2.  AFViDAvrr— 2b  State  Facts.  An  affidavit  to  be  used  as  evidence  should 
state  facts  positively,  and  not  merely  upon  belief,  [Pemberton  «.  Hooner, 
1-108;  Deioey  v.  LirucoU,  20-687;  State  v.  Gleason,  32-250.] 

8.  — '• Before  Whom  Made,    An  affidavit  may  be  sworn  to  before  a 

register  of  deeds. 

4.  Ck>NFUUCAnoM  of  Salb;  Regularity  of  Proceedings,  While  it  may  be 
irregular  for  a  court  to  make  an  order  confirming  a  sale  upon  the  filing 
of  a  certain  affidavit,  yet  if  the  affidavit  is  filed  as  required^  the  sub- 
stantial rights  of  the  defendant  are  not  prejudiced. 

Mrrcr  from  Riky  District  Court 

Judgment  was  rendered  against  Thompson^  in  favor  of  Htg* 
ffinbotham^  ixk  September  18744  An  execution  was  issued  in 
March  1875)  and  on  the  first  of  May  thereafter  lands  of  Thomp- 
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ion  were  sold  under  said  execution,  by  the  sheriff  of  Biley 
county.  Counter  motions  were  made^  to  confirm,  and  to  set 
aside  this  sale.  Such  motions  were  beard  at  the  June  Term 
1875.  The  district  court  confirmed  the  sale,  and  Tkompaon 
appeals,  and  brings  the  case  here  on  error* 

C  M.  Anthony^  for  plaintiff  in  error. 
Qrem  ^  Ht^sin^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwsb,  J. :  This  is  a  proceeding  to  review  an  order  of  the 
district  court  overruling  a  motion  to  set  aside,  and  sustaining 
a  motion  to  confirm,  a  sale  of  real  estate.  These  questions 
are  presented  by  counsel  for  plaintiff  in  error  in  his  brief. 
First:  It  is  insisted  there  was  a  fietilure  to  make  due  publica- 
tion of  the  notice  of  sale.  The  notice  was  advertised  in  the 
Clay  CormHf  Dispatch.  An  affidavit  of  the  attorney  of  the  de- 
fendant was  filed,  stating  that  he  had  examined  eight  or  ten 
copies  of  one  of  the  issues  of  said  paper  in  which  this  notice 
was  publidied,  and  that  a  large  portion  of  the  notice,  includ- 
the  description  of  the  property,  was  illegible.  On 
*«riM»i  **"    the  other  hand,  the  return  of  the  sheriff  shows  that 


he  caused  ^^  public  notice  of  the  time  and  place  of 
sale  of  sfdd  lands  and  tenements  to  be  given,  over  thirty 
days  before  the  day  of  sale  thereof,  by  advertising  in  the  Clay 
County  Bispaichf*^  etc.  The  publisher  of  said  paper  attaches 
hb  affidavit  to  the  return,  stating  that  the  notice  '^was  pub- 
lished for  five  weeks  in  said  newspaper,"  giving  a  copy  of  the 
notice,  and  including  in  his  affidavit  the  issue  of  the  paper 
referred  to  in  the  prior  affidavit  A. like  affidavit  was  also 
afterward  filed  by  the  foreman  of  said  paper.  Upon  these 
fiu^ts  we  think  the  court  properly  overruled  this  objection. 
Every  one  knows  that  it  is  no  uncommon  thing  to  see  a  few 
lines  in  a  newspaper  blurred,  or  otherwise  rendered  illegibly. 
Sometimes  the  paper  as  it  goes  into  the  pftess  is  not  entirely 
•moaifa;  sometimes  the  ink  &ils  on  a  poirtionof  the  tg^pe;  and 
so  there  may  be  in  every  issue  a  few  copies  in  which  any  given 
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notice  is  illegible.  Bat  to  hold  that  thereby  the  publicatioB 
has  wholly  failed,  would  not  be  tolerable.  It  would  render  titlee 
resting  on  judicial  proceedings  altogether  too  insecure  and 
uncertain.  And  it  must  be  remembered  that  in  order  to  make 
a  publication  in  a  newspaper  valid,  it  is  not  essential  that  any 
given  number  of  copies  of  a  single  issue  should  be  printed. 
The  law  does  not  say  that  100,  or  600,  or  1,000  copies  should 
be  struck  off,  in  order  to  make  a  valid  publication,  Doubtiess 
the  law  contemplates  the  regular  edition  of  the  paper;  and  if 
the  notices  was  omitted  from  all  but  a  single  copy  or  two,  the 
cduHiB  might 'bd  constrained  to  interfere.  But  no  such  case  as 
46llf«iB  here  |Dvdsented.  <  All  that  can  be  said  is,  that  in  a  few 
copies  of  one'issue  the  notice  was  partially  blurred,  and  there- 
by rendered  to  that  extent  illegible. 

A  second  proposition  is,  that  defendant  had  personal  prop- 
erty out  of  which  the  debt  could  have  been  made.  The  sheriff 
i  AffldATita  mim  returned,  ♦^No  goods."  And  here  again,  to  over- 
•^***"-  throw  the  return,  we  have  only  the  affidavit  of  de- 
fendant's attorney.  This  affidavit  stated  that  at  the  time  of 
the  issue  and  levy  of  said  execution  the  sheriff  who  made  the 
levy  and  the  defendant  were  partners  in  a  livery  stable,  *Mn 
which  they  held  themselves  out  as  joint-owners  of  a  large 
amount  of  personal  property,  one-half  bf  which,  or  the  inter- 
est of  the  defendant  in  said  property,  consisting  of  horses, 
buggies  and  harness,  which  was  subject  to  execution,  was  more 
than  sufficient  to  satisfy  said  judgment^ebt  as  aforesaid,  as 
affiant  believes.'*  It  also  stated  that  affiant  believed  that  defend- 
^ ant 'had  at  all  times  since  the  issue  of  execution  personal  prop- 
erty subject  to  execution  sufficient  to  satisfy  said  judgment 
This  objection  was  also  overruled;  The  affidavit  proves 
nothing.  It  does  not  state  fiBkcta,  but  only  affiant's  belief. 
Gtj/  of  Atchison  v.  BarthotoWy  4  Kas.  124.  Even  if  defendant 
AA'as'^^parently  the  owner  of  a  half-interest  in  this  stable,  the 
sheriff,  his  partner,  may  and  doubtless  did  know  the  actual 
fuctSi  He-'  may  hsve  known  that  defendant  was  only  tiie*  ap- 
parent, arid  some  one  j^lse  the  real  'a«nier,*or  that  itrwasiH- 
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cumbered  to  its  fall  value.  At  any  rate,  no  mere  "belief"  of 
a-xa/beiDMU  ^^®  defendant's  attorney  can  overthrow  the  official 
iM&rangiitw.  return  of  the  officer.  Again,  it  is  objected  that 
the  affidavit  of  the  foreman  of  the  newspaper  was  taken  before 
the  register  of  deeds.  This  was  sufficient  Gen.  Stat,  p.  598. 
Finally,  it  is  contended  that  at  the  time  of  the  hearing  of 
the  motion  it  did  not  appear  that  the  publication  was  in  the 
4.  cooAmauoii  issucs  of  thc  paper  immediately  preceding  the  day 
bysbcHo.  •  of  sale,  and  that  the  court  improperly  made  a  con- 
ditional order  of  confirmation.  The.  facts  are  these:  Thc 
return  of  the  sheriff  showed  that  he  received  the  execution 
March  20th,  that  the  sale  was  on  May  Ist,  that  he  gave  public 
notice  over  thirty  days  before  the  day  of  sale  by  advertising 
in  the  Clay  County  Dispatch.  The  affidavit  of  the  publisher 
'  attached  to  the  return  stated  that  the  notice  was  published  for 
five  weeks  in  said  newspaper,  viz.,  Nos.  2,  3,  4,  5,  and  6,  of 
Vol  3,  1875,  but  did  not  give  the  dates  of  issue  of  these 
several  numbers.  The  court  on  examination  stated  that  it  did 
not  distinctly  appear  that  these  five  issues  of  the  paper  were 
the  last  prior  to  the  day  of  sale,  and  made  an  order  confirm- 
ing the  sale  on  the  filing  of  an  affidavit  that  the  advertisement 
was  immediately  preceding  the  sale.  Court  then  adjourned, 
and  four  days  thereafter  the  required  affidavit  was  filed.  Con- 
ceding the  irregularity  of  such  a  proceeding,  we  do  not  see 
how  th^  defendant  was  prejudiced  thereby.  Upon  the  face  of 
the  papers  as  they  now  stand,  the  proceedings  in  the  sale  were 
regular,  and  confirmation  ought  to  be  made.  If  we  were  to 
Bet  aside  the  order  of  confirmation,  as  premature,  it  would  be 
simply  to  have  it  entered  at  the  succeeding  term.  How  then 
is  the  defendant  injured  in  his  substantial  rights?  We  see 
therefore  nothing  to  justify  a  setting  aside  of  the  order  of 
confirmation,  and  it  will  be  sustained. 

HoRTON,  C.  J.,  and  Valbntinb,  J.,  conewr^  and  hold,  that  u>on 
the  record,  the  proof  of  the  notice  of  sale  was  sufficient  at,  the 
time  of  the  confirmation,  and  independently  of  the  affidi^vit 
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filed,  under  the  requirement  of  the  oourt|  subsequent  to  the 
hearing  of  the  motion  to  confirm. 
Order  of  confirmation  i^rmed. 


Martiw  MoOarthy,  as  Adm'r,  ^.,  v.  CHrcAdo,  Book  Island 
ft  Paoifio  Railroad  Company. 

1.  JuRiSDioTioir;  Statuiory  Actiont;  Obde  Oomtrued,  Section  432  of  the 
civil  code,  relating  to  actions  where  death  is  caused  by  the  wrongfal 
act  of  another,  has  no  extra-territorial  force,  and  does  not  confer  a  right 
of  action  for  an  injury  inflicted  in  another  state. 

2.  'Action^  where  Injury  Occurred  in  Another  Stale.  Where  M.  is  an 
inhabitant  of  this  state,  and  is  injured  in  the  state  of  Missouri  by  the 
wrongfhl  acts  of  a  railway  company  operating  a  railroad  in  the  latter 
state,  and  thereupon  is  brought  to  this  state,  and  dies  here  from  the 
effects  of  such  wrongful  acts,  the  personal  representative  of  the  in- 
testate, appointed  under  the  laws  of  this  state,  cannot  maintain  an 
action  therefor  in  this  state  against  snch  railway  company  under  seo- 
Uon  422  of  the  civil  code.    [R.  R.  %  CuUer,  16-568.] 

Error  from  Leavenworth  District  Court. 

Michabl  McCarthy,  a  resident  of  this  state,  was  injured 
while  repairing  the  traok  of  defendant's  railroad  in  Platte 
county,  Missouri,  and  died  from  the  effects  of  such  injury. 
His  administrator  hrought  suit  against  the  Railroad  Oompany^ 
under  §422  of  the  civil  code,  to  recover  damages,  alleging  that 
Michael's  death  was  caused  hy  the  wrongful  acts  of  the  do** 
fendant  company.  The  defendant  demurred,  and  the  district 
court,  at  the  May  Term  1875,  sustained  the  demnrrer  and  gave 
judgment  for  the  defendant,  and  the  plaintiff  brings  the  case 
here  on  error  fi>r  review.    . 

Taylor  ^  QiUpatriok^  for  plaintiff. 
Pendery  ^  Ghddardy  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

HoRTON,  0,  J.:  Demurrer  to  petition.  The  action  was 
broaght  by  the  plaintiff  as  administrator  of  the  estate  of 
Michael  McCarthy,  deceased.  The  petition  alleges  that  the 
plaintiff  is  the  duly-appointed  and  qualified  administrator  of 
said  estate;  that  the  defendant  is  and  was  a  railroad  corpora- 
tion, organized  and  existing  under  and  by  virtue  of  the'  laws 
of  lUinois,  and  was  and  is  engaged  in  operating  the  Chicago 
&  Southwestern  Railroad,  a  road  leading  from  the  city  of 
Leavenworth,  Kansas,  across  the  Missouri  river  bridge,  thence 
east  through  Platte  county,  Missouri;  that  the  intestate,  on 
June  5th  1873,  while  in  the  employ  of  defendant  as  a  track- 
repairer  on  its  road,  received  personal  injuries,  in  the  county 
of  Platte,  and  state  of  Missouri,  through  its  gross  and  culpa- 
ble  negligence,  of  which  injuries  he  died  twenty-four  hours 
thereafter;  that  the  intestate  at  the  time  of  his  employment 
by  said  defendant,  and  at  the  time  of  his  death,  was  a  resident 
of  this  state;  that  the  services  were  to  be  performed  on  the 
road  defendant  was  operating  and  controlling;  that  immedi- 
ately after  the  injuries  complained  of  were  received,  the  in- 
testate was  brought  from  Platte  county,  Missouri,  to  his  home 
in  Leavenworth  city,  in  this  state,  where  he  died ;  that  the  in- 
testate left  Margaret  McCarthy  as  his  widow,  and  eight  child- 
ren, (giving  the  name  of  each,)  and  also  states  that  by  reason 
of  the  premises  the  plaintiff  claims  damages  in  the  sum  of 
$10,000.  The  defendant  demurred,  and  assigned  the  follow- 
ing grounds  of  objection:  first,  that  the  court  did  not  have 
jurisdiction  of  the  subject-matter  of  the  action;  second,  that 
the  plaintiff  did  not  have  legal  capacity  to  sue;  third,  that  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  ot 
action  in  favor  of  the  plaintiff  against  the  defendant  The 
district  court  sustained  the  demurrer;  and  the  plaintiff  elect- 
ing to  stand  by  his  petition,  final  judgment  was  rendered  in 
&vor  of  defendant.  To  reverse  such  judgment,  a  petition  in 
error  has  been  filed  in  this  court 

The  suit  is  based  on  section  422  of  the  civil  code,  Oen.  Stat. 
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1868,  pp.  708,  709;  and  the  first  question  presented  is,  whether 
this  provision  of  our  statute  has  any  extra-territorial  opera- 
L  jurtadiction;  tiou.  lu  Other  words,  d^es  this  statute  apply,  where 
ooDrtruf^  *the  suit  is  brought  in  this  state  for  an  injury  done 
in  another  state?  This  question  has  been  before  the  courts  of 
various  states,  upon  petitions  like  the  one  filed  in  this  case, 
and  almost  invariably  the  courts  have  held  that  the  statutes  of 
a  state  have  no  force  beyond  the  limits  of  the  state  of  their 
adoption.  Generally,  all  laws  are  coextensive,  and  only  coex- 
tensive with  the  political  jurisdiction  of  the  law-making 
power.  This  identical  subject  is  fully  discussed,  and  decided 
against  the  claim  of  the  plaintiff  in  error,  in  the  following 
cases :  Campbell  v.  Rogers^  2  Handy,  110 ;  Vanderwerken  v.  N.  Y. 
^  N.  H.  Eld.  Co.,  6  Abb.  Pr.  239;  Beach  v.  Bay  State  Steamboat 
Company,  30  Barb.  433;  Whitford  v.  Panama  R.  R.  Co.,  28  K  T. 
465;  Nashville  ^  Chattanooga  Rid.  Co.  v.  JEakin,  Adm'r,  6  Cold. 
(Tenn.)  582;  Needham  v.  Grand  Trunk  Rly.  Co.,  38  Vt.  294; 
Selma,  Rome  ^  Dalton  Rid.  Co.  v.  Lacy,  48  Qa.  461;  Hover  v. 
Pennsylvania  Company,  ^.,  25  Ohio  St.  667. 

In  the  states  where  the  above-cited  decisions  were  rendered, 
statutes  similar  to  the  provisions  of  section  422  are  in  force. 
At  common  law,  this  action  could  not  be  maintained.  In  the 
first  place,  if  the  death  was  caused  by  a  felony,  any  action  for 
a  civil  remedy  for  it  would  be  merged  in  the  criminal  prosecu- 
tion, or  rather,  suspended  till  the  conclusion  of  the 

5  Where  death  ..,.-»  ,  .,  i»  «, 

ui?"ther      criminal  action;  and  as  the  punishment  for  a  fel- 
"'■^  ony,  causing  death,  was  the  death  of  the  offender, 

and  the  forfeiture  of  his  property,  the  suspension  of  the  action 
really  resulted  in  its  defeat.  Higgins  t?.  Butcher,  Yelv.  89; 
Marsh  V.  Stone,  6  B.  &  C.  551,  557,  564.  In  the  second  place, 
the  rule  that  a  personal  action  dies  with  the  person,  which  was 
always  regarded  as  applicable  to  personal  torts,  operated  to 
abate  any  cause  of  action  that  might  have  otherwise  belonged 
to  the  injured  party;  and  this  applied  equally  to  deaths  by 
felony,  negligence,  or  misadventure.  No  claim  then  can  be 
maintained,  in  favor  of  the  action  brought,  upon  any  rule  of 
the  common  law;  and  it  is  not  necessary,  in  reaching  this  con- 
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1 0^^^,  to  hold  that  the  doctrine  expressed  in  Baker  v.  BolUmy 
bei^^pb.  498,  that  "in  a  civil  court,  the  death  of  a  haman 
foi^l^^  cannot  be  complained  of  as  an  injury,"  has  authoritative 
.  ^^  In  this  country  in  those  states  where  there  is  no  statute 
^  t^cover  damages  sustained  by  a  husband,  parent,  master, 
fttc,  through  the  death  of  a  deceased,  when  the  party  suing 
^aa  entitled  to  the  services  of  such  person. 

It  is  contended  by  the  counsel  for  the  plaintiff,  however, 
that  confessing  the  full  force  of  the  limitations  upon  the  op- 
eration of  the  laws  of  the  state,  so  far  as  any  extra-territorial 
power  is  concerned,  and  assuming  that,  by  the  common  law 
^be  cause  of  action  which  accrued  to  plaintiff's  intestate  died 
^th  him,  yet,  the  action  is  maintainable,  and  the  demurrer 
«Aould  have  been  overruled,  as  the  court  will  presume,  in  the 
^absence  of  allegations  in  the  record  to  the  contrary,  that  the 
^W8  of  Missouri  in  respect  to   actions  of  this  character  are 
'fce  oxxv  own.    Admitting  the  premises,  the  conclusion  does 
^ot  necessarily  follow.    Every  statute  of  another  state,  giving 
,  f^Sht  of  action,  cannot  be  enforced  in  a  spirit  of  comity  in 
•    *^  state,  even  if  such  statute  is  set  forth  in  the  petition  filed 
f.       ^4i^  court;  and  a  very  different  principle  is  involved,  be- 
^^  ^^x^  presuming  the  laws  of  sister  states  like  our  own,  to 
-j^l  ^^in  title  to  property  within  this  state  in  litigation,  and 
g^^^Xng  that  the  laws  of  other  states  are  similar  to  ours  in 
^^      ^^'Cing  through  our  courts  either  the  penal  or  remedial  stat- 
^f  such  other  state.    In  Massachusetts,  where  the  rule  of 
^^   common  law  is  in  force,  it  has  been  decided  in  a  case 
^ere  the  intestate  was  an  inhabitant  of  the  state,  but  injured 
in  New  York,  (which  state  has  a  statute  similar  to  our  own,) 
and  the  statute  law  of  New  York  was  set  forth  in  the  declara- 
tion,  that  the  action  could  not  be  maintained.    Hoar,  J.,  in 
discussing. the  right  of  action,  and  the  New  York  statute^  says: 
<'How  can  it  be  regarded  as  anything  else  than  a  statute  pen- 
alty, which  the  personal  representative  of  the  deceased  is  to 
recover  by  an  action  which  is  limited  in  amount,  although 
that  amount  may  be  much  less  than  the  extent  of  the  injury 
sustained  by  thotot  whose  loss  is  to  be  estimated  in  eomputing 

4— 15  feu.  ^ 
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it)  and  which  is  to  be  distributed  among  the  parties  entitled  to 
receive  it,  not  in  proportion  to  the  injnries  which  they  have 
respectively  sustained,  but  in  proportion  to  the  shares  to  which 
they  would  be  severally  entitled  in  the  distribution  of  an  in- 
testate estate?  We  do  not  readily  find  a  satisfactory  answer 
to  this  question."  Eichardson  v*  N.  Y.  Central  BlcL  Co.,  98 
Mass.  85.  In  Ohio,  it  has  been  decided,  that  where  a  person^ 
who  was  a  brakeman  on  the  M.  S.  &  K.  I.  Rid.  Co.,  was  killed 
in  Cook  county,  Illinois,  by  the  negligence  of  the  railroad 
company,  and  where  the  statute  of  Illinois,  which  is  like  oura^ 
was  set  out  in  the  petition,  and  the  same  was  very  similar  to 
that  of  Ohio,  that  an  administrator  appointed  in  Ohio  could 
not  maintain  in  that  state  an  action  for  damages  for  the  ben- 
efit of  the  widow,  or  next  of  kin,  of  the  deceased.  Woodard, 
Adm%  V.  M.  8.  f  N.  I.  Bid.  Co.,  10  Ohio  St  121.    , 

We  tHink  it  is  to  be  assumed  on  the  petition,  in  the  absence 
of  more  definite  allegations,  that  the  plaintiff  was  appointed 
administrator  in  this  state.  Many  difficulties  present  them- 
selves in  holding  that  an  administrator  appointed  under  the 
laws  of  Kansas  can  undertake  and  discharge  a  trust  of  this 
character  conferred  by  the  laws  of  Missouri.  The  plaintiff  is 
not  amenable  to  the  courts  of  Missouri;  yet,  if  this  action  is 
maintainable,  the  money  is  to  be  recovered  here,  upon  the 
laws  of  another  state,  by  a  person  acting  in  an  administrative 
capacity  under  the  authority  of  this  state,  and  the  fund  is  then 
to  be  distributed  by  the  laws  of  the  sister  state.  It  is  doubt- 
ful, whether  an  administrator's  bond  would  extend  to  such  a 
case,  or  whether  this  action  would  be  a  bar  to  other  proceed- 
ings in  Missouri  to  recover  damages  for  the  injuries  resulting 
in  the  death  of  the  intestate.  In  the  Ohio  case  cited,  Ohoi- 
son,  J.,  says:  "The  jurisdiction  of  the  court  under  which  he 
(the  administrator)  acts,  does  not  extend  to  trusts  carried  out 
in  pursuance  of  the  laws  of  other  states;  for  it  may  well  hap- 
pen, that  the  next  of  kin,  under  the  law  of  Illinois,  may  not 
be  the  same  persons,  or  take  in  the  same  proportion,  as  under 
the  law  of  Ohio.  Certainly,  to  determine  who  are  the  eesUds 
que  tmaif  the  laws  of  Illinois  must  be  regarded,  and  it  is  there- 
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fore  the  iatention  of  the  statute  of  that  state,  that  the  tribunal 
under  which  the  personal  representative^  in  whom  the  right  of 
action  ia  vested,  and  upon  whom  the  trust  is  imposed,  is  act- 
ing, should  administer  the  trust  and  distribute  the  fund  among 
the  proper  parties." 

We  think  this  reasoning  sound,  and  applicable  to  the  case 
at  bar.  We  cannot  presume  that  the  laws  of  Missouri  give 
an  administrator  of  Kansas  power  to  collect  moneys  under  its 
laws,  to  administer  trusts  imposed  by  its  authority,  and  to  dis- 
tribute funds  among  the  proper  parties  to  whom  the  same  be- 
longs by  the  statutes  of  that  state.  If  the  laws  of  our  state 
are  to  be  presumed  in  force  in  Missouri,  then  there  was  no 
necessity  to  i&sthute  an  action  so  circuitous  as  this  one  must 
be,  if  maintainable  here,  in  this  state,  as  the  adminietrator 
could  have  brought  the  action  in  the  courts  of  Missouri.  Kan- 
sas  Pacific  Bb/.  Co.  v^  Gutter ^  16  E^s.  S68.  As  a  jfact,  dUunde^ 
the  laws  of  Kansas  and  Missouri  are  very  dissimilar,  and  the 
plaintiff,  even  if  a  Missouri  administrator,  could  not,  under 
the  laws  of  the  latter  state,  maintain  any  action  in  that  state, 
as  the  personal  representative  of  the  intestate,  on  account  of 
the  injuries  which  caused  his  intestate^s  death.  In  that  state, 
the  damages  in  such  actions  must  be  sued  for  and  recovered, 
first,  by  the  husband  or  wife  of  the  deceased;  or  second,  if 
there  be  no  husband  or  wife,  or  he  or  she  fails  to  sue  within 
six  months  after  such  death,  then  by  the  minor  child  or  chil- 
dren  of  the  deceased;  or  third,  if  such  deceased  be  a  minor, 
and  unmarried,  then  by  the  father  and  mother,  who  may  join 
in  the  suit,  and  each  shall  have  an  equal  interest  in  the  judg- 
ment,  or^  if  either  of  them  be  dead,  then  by  the  survivor. 
Wag.  Mo.  Stats.  1872,  vol.  1,  519,  520. 

We  do  not  pass  upon  the  question,  whether  an  administra- 
tor appointed  under  the  laws  of  another  state  having  similar 
provisionaof  law  to  section  422  of  our  code,  might  or  might 
not  maintain  an  action  of  this  character  in  this  state  for  the 
purpose  of  recovering  a  fund  to  be  distributed  under  the  law 
of  the  state'  frbm  whence  he  derives  his  appointment  Such  a 
9ase  is. not  proseoted  in  the  record.       . 
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It  is  claimed  that,  whatever  construction  this  coart  may 
give  to  section  422,  that  the  plaintiff's  cause  of  action  is  sap- 
ported  hy  section  420  of  the  code,  (Gen.  Stat.  708.)  It  reads 
as  follows: 

^^In  addition  to  the  causes  of  action  which  survive  at  com- 
raon  law,  causes  of  action  for  mesne  profits,  or  for  an  injury  to 
the  person^  or  to  the  real  or  personal  estate,  or  for  any  deceit 
or  fraud,  shall  also  survive,  and  the  action  may  be  brought, 
notwithstanding^  the  death  of  the  person  entitled  or  liable  to 
the  same.'' 

The  plaintiff  has  declared  on  the  cause  of  action  given  by 
section  422,  and  not  on  that  given  by  section  420.  Bat  if 
sufficient  facts  were  contained  in  the  petition,  so  that  section 
420  could  be  considered,  we  do  not  think  the  position  of  the 
plaintiff  would  be  any  better  to  sustain  his  claim.  Section  422 
was  originally  passed  on  February  8th  1859,  entitled  ^^an  act 
authorizing  actions  to  be  brought  in  certain  cases;"  (Comp. 
Laws,  1862,  p.  80.)  Section  420  was  section  410  in  the  code 
of  1859.  But  both  of  these  provisions  of  law  took  effect  on 
the  same  day,  viz.,  June  Ist  1859.  In  the  revision  of  1868, 
these  sections  were  embodied  in  the  civil  code  as  sections  420 
and  422,  are  a  part  of  the  same  act,  and  were  adopted  at  the 
same  time.  They  must  be  construed  in  pari  materia.  The 
purpose  of  section  422  is  evidently  not  only  to  fix  the  amount 
of  damages,  and  limit  them  to  the  use  of  the  widow  and  chil- 
dren, or  next  of  kin,  but  to  take  away  the  right  of  the  admin- 
istrator to  sue  for  the  benefit  of  the  estate  generally,  where 
death  resulted  from  the  injuries.  Section  420,  as  construed 
with  section  422,  only  causes  the  actions  to  survive  for  injury 
to  the  person,  when  the  death  does  not  result  from  such  in- 
jury, but  does  occur  from  other  circumstances.  The  right  of 
the  action  under  section  422  is  exclusive;  and  an  administrator 
could  not  maintain  an  action  under  sections  420  and  422  for 
the  same  injury.  When  death  results  from  wrongful  aetSj  see* 
tion  422  is  intended  solely  to  apply.  Bead  v.  Oreat  Eastern  SUU 
Co.,Z  Q. B.  665;  Jindrewe v. Hartford  iad.Cb.^U  Conn. 67. 

The  fact,  urged  with  considerable  stress  by  thei  counsel  of 
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plaintiff,  that  the  intestate  lived  in  Kansas  at  the  time  of  his 
einpioyif^ent,  and  died  in  this  state,  is  immaterial  in  the  de- 
^^Bion  of  the  questions  presented*  The  wrongful  acts  were  all 
Committed  in  Missouri.  This  court  has  already  held,  that 
^lifle  section  422  gives  h  cause  of  action  in  every  case  coming 
Within  its  ten^QS,  and  happening  within  the  state,  the  residence 
^f  the  deceased  is  not  material,  and  the  place  of  his  death  un- 
important in  determining  the  right  of  the  administrator  to 
•'^e.  J[a3.  Pacific  Rly.  Co.  v.  Cutter^  supra, 
^e  judgment  of  the  district  court  will  be  affirmed. 
All  the  Justices  concurring. 


^ 


^DWAKD  Burgess  v.  M;  C.  &  K  W.  Railroad  Co. 

^^^SKAL  STATons;  What  Uiey  Embract:  Former  Statutes  Repealed,  In 
^e  general  statute  the  legislature  intended  to  present  a  revision  of  aU 
^^  laws  or  a  general  nature  then  in  force  in  this  state. 

^^ ...^  0/i.  li$  Oofutrued.    By  section  1  of  chapter  119  of  the  general 

^^tutes  it  prescribed  what  acts  should  form  the  general  statutes;  and 
^V  aection  2^  it  in  terms  repealed  ''all  other  acts  of  a  general  nature 
^^^bodied  or  reenacted,  in  whole  or  in  parkin  any  of  the  statutes  here- 
^^\>efore  enumerated,  pr  repugnant  thereto."   In  determining  the  scope 
^^  tills  repealing  clause^  these  rules  obtain:  First,  no  matter  how  many 
different  subjects  or  sections  are  included  in  a  prior  act,  if  any  one  oi 
^^k^em  is  embodied  or  reenacted  in  the  general  statutes,  the  entire  act  is 
^"^pealed.    Second,  it  is  not  essential  that  the  exact  phraseology,  or  the 
^^act  provision,  be  retained.    The  idea  is,  that  if  the  attention  of.  the 
V^^^islature  was  directed  to  the  prior  act,  and  it  took  certain  portions  for 
^corporation  into  the  general  statutes,  although  in  so  doing  it  changed 
•  same  What  the  phraseology,  or  partially  enlarged  or  restricted  the  pro- 
vision, .it  ^ereby  mMif^ste^  its  intention  to  drop  from  the  laws  lOl  the 


remaining  portion^  of  that  act  Third,  an  j^ct  amending  lui  act,  is  to  b^ 


taken  As  slibply  a  portion  of  the  amended  act,  and  not  as  an  indenend- 
:ent%flattttb.'    {Bttnk  i^.Addihi; 2^-128;  Ooae  t,  Pofe^ou;,  21-308.) 
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3.  Railboad  Lien  Law  or  ISGS^BepeaM  by  Rmthn.  Chapter  45  of  the 
laws  of  1865,  which  parported  to  authorize  mechanics'  liens  upon  rail- 
roads, was  repealed  by  the  general  statutes,  known  as  the  revision  of 
1868.    [HobaHv.Been,»-SS3.} 

Error  from  Cherokee  D&trkt  Court. 

Action  by  Burgess  to  foreclose  a  mechanic'e  lien  on  the 
road-bed  of  the  Memphis^  Carthage  ^  Northwestern  Bailroad 
Company.  The  pleadings,  and  proceedings,  are  sufficiently 
stated  in  the  opinion.  A  money-judgment  was  entered  by 
consent;  but  the  district  court,  at  the  October  Term  1874,  re- 
fused to  decree  a  lien  on  the  road-bed  ibr  the  amount  due, 
and  Burgess  brings  the  case  here  on  error. 

HiU  ^  Bowman^  and  TF.  JR.  Cowley ^  for  plaintiff. 
HaUoweU  ^  Anderson^  and  J7.  IT.  Harding^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  Plaintiff  sued  for  work  done  in  constructing 
defendant's  road-bed,  and  to  foreclose  a  mechanic's  lien  there- 
on. A  demurrer  to  the  petition  was  filed  by  defendant  Be- 
fore any  hearing  was  had,  this  agreement  was  entered  into: 

"It  is  hereby  agreed,  that  a  judgment  maybe  entered  in 
the  above-stated  "case  in  favor  of  the  plaintiff  for  the  sum  of 
seventy-three  thousand  six  hundred  and  sixty-one  dollars. 
And  it  is  also  hereby  agreed,  that  tiie  judgment  so  entered 
will  be  entitled  to  a  credit  of  the  amount  which  has  been  paid 
to  sub-contractors  and  laborers  of  the  said  plaintiff  ^Edward 
Burgess)  by  the  defendant  on  that  part  of  the  Memphis,  Car- 
thage k  Northwestern  railroad  between  Minersville,  Missouri, 
and  Oswego,  Kansas,  when  the  exact  amount  therefor  has  been 
ascertained,  and  proper  vouchers  therefor  furnished.  This 
agreement  is  not  to  authorize  the  establishment  of  the  lien 
prayed  for  in  the  petition." 

In  pursaaaoe  of  this  agreement  a  money-judgment  was  en- 
tered against  the  defendant  At  a  subsequent  term,  plaintiff 
appeared,  and  moved  for  a  decree  of  foreclosure  of  the  me- 
chanic's lien*  ThiB  motion  was  overruled,  and  this  ruling  is 
the  alleged  error.    Two  questions  are  presented.    Did  the 
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laws  of  Kansas,  at  the  time,  warrant  a  mechanic's  lien  on  a 
railroad?  K  they  did,  was  the  plaintiff  under  the  pleadings 
and  stipulation  entitled  to  a  decree  of  foreclosure?  In  ref- 
ertoce  to  the  first  question,  this  is  the  proposition  of  the  coun- 
sel for  plaintiff: 

"The  statute  of  1866,  pp.  106, 106,  Laws  of  Kansas,  gives 
an  express  lien  upon  railroads  to  the  parties  who  iconstruct 
them,  do  work  upon  them,  or  furnish  materials  to  construct 
them.  If  this  law  of  1865  is  not  repealed  by  the  revised  laws 
of  1868,  then  the  lien  of  plaintiff  upon  the  road-bed  of  said 
railroad  constructed  by  him,  is  perfect,  and  judgment  on  the 
lien  should  have  been  entered  for  him  at  the  spring  term  of 
1875,  May  2l8t,  when  the  motion  was  made  by  plaintiff  for  a 
decree  foreclosing  the  lien  upon  the  road-bed.'* 

Was  the  law  of  1866  repealed?  The  legislation  of  1868, 
known  as  the  general  statutes,  was  intended  as  a  revision  of 
i.o«&«ni6toi.  ^^  ^^®  ^*^®  ^^  ®  general  nature.     The  legislature 

wSt**I^-  of  1867  provided  for  the  appointment  of  a  com- 
mission *^to  revise  and  codify  the  civil  and  crimi- 
nal codes  of  procedure,  and  all  laws  of  a  general  nature  of 
this  state.''  It  was  made  the  duty  of  the  commissioners  ^Ho 
make  a  complete  compilation  of  the  laws  of  the  state  to  the 
present  session  of  the  legislature,  its  acts  included,  omitting  all 
such  acts  or  parts  of  acts  as  have  been  repealed  or  amended.'' 
Laws  of  1867,  p.  150,  §§  1  and  6.  The  commissioners  were 
appointed,  did  the  work,  and  reported  to  the  legislature  of 
1868,  by  which  their  report  was  in  the  main  adopted.  The 
last  act  in*  the  general  statutes  is  entifled  "An  act  concerning 
the  general  statutes."  The  first  section  provides  what  shall 
constitute  the  general  statutes,  to-wit,  all  the  acts  revised  by 
the  commissioners  and  reported  to  and  enacted  by  the  legisla- 
ture, all  general  acts  of  that  legislature,  and  certain  acts  of 
&chiifM^   preceding  legislatures  which  are  specially  named. 

•*'"*•  Section  2  then  reads,  that  "All  other  acts  of  a  gen- 
eral nature,  embodied  or  reenacted,  in  whole  or  in  part,  in 
any  of  the  statutes  hereinbefore  enumerated,  or  repugnant 
thereto,  are  hereby  repealed."  Now  the  act  of  1865  above 
cited  is  not  among  those  specially  named,  is  an  act  of  a  gen- 
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eral  nature,  and  is  repealed,  or  remains  in  force,  according  as 
it  is  or  is  not  ^^ embodied  or  reenacted  in  whole  or  in  part"  in 
any  of  the  general  statutes.  It  will  be  noticed  that  this  re- 
pealing clause  specifies  ^'  acts/'  and  refers  to  statutes  as  entire- 
ties, and  not  to  the  various  matters  and  subjects  embraced  in 
statutes.  It  matters  not  therefore  how  many  different  subjects 
or  sections  are  included  in  the  same  act,  or  how  independent 
and  distinct  those  subjects  or  sections  may  be,  if  any  one  of 
them  is  embodied  or  reenacted  in  any  of  the  general  statutes, 
the  whole  of  the  act  from  which  such  section  or  subject  is  taken 
is  repealed.  Thus,  if  a  statute  prior  to  1868  contained  pro- 
visions concerning  the  place  of  bringing  certain  actions,  and 
also  provisions  concerning  the  time  for  bringing  such  actions, 
and  only  those  provisions  concerning  the  place  were  found  in 
the  general  statutes,  the  clause  we  have  quoted  would  operate 
as  a  repeal  of  the  entire  statute,  although  it  thus  left  an  entire 
omission  of  legislation  on  the  subject  of  the  time  for  such 
actions.  It  is  a  familiar  rule,  that  a  statute  revising  the  whole 
subject-matter  of  a  former  one,  and  evidently  intended  as  a 
substitute  for  it,  will  operate  as  a  repeal  of  the  former  statute, 
although  it  contain  no  express  words  to  that  effect.  JFarr  v. 
Bracken,  80  Vt.  344;  Oiddinga  v.  CoXy  81  Vt.  607;  BariUtt  v. 
King,  12  Mass.  587;  H.  M.  Canal  Co.  v.  Chicago,  14  HI.  336; 
StcUe  of  California  v.  Onkling,  19  Gal.  501.  And  it  is  also  true, 
that  when  a  legislature  makes  a  general  revision  of  the  laws, 
its  intentions  may  be  as  clearly  indicated  by  what  it  omits  as 
by  what  it  embodies  of  laws  revised.  Here  the  legislature 
intended  a  general  revision,  and  in  plain  language  has  declared 
its  will,  that  the  general  statutes  should  contain  all  the  laws 
of  a  general  nature  to  remain  in  force,  save  and  except  only 
those  prior  general  acts  whose  provisions  and  sections  were 
wholly  ignored  in  the  revision.  It  is  not  sufficient  therefore 
to  inquire  whether  the  general  statutes  contain  any  provisions 
for  mechanic's  liens  on  railroads.  An  omission,  of  any  such 
provision  would  not  necessarily  leave  the  statute  of  1865 
thereon  in  force.  We  must  also  inquire  whether  any  portion 
of  the  act  of  1865,  in  which  is  found  the  provision  die>m!erning 
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Buch  liens,  is  embodied  or  reenacted  in  the  general  statutes, 
for  if  so,  the  entire  act  of  1865  is  repealed.  Neither  is  it  es- 
sential that  the  exact  phraseology,  or  the  exact  provision  of 
the  prior  act,  be  retained  in  the  general  statutes,  in  order  to 
make  this  repealing  section  applicable.  The  idea  is  this,  that 
if  the  attention  of  the  legislature  had  been  directed  to  a  prior 
statute,  and  it  had  taken  certain  portions  of  it  for  incorpora- 
tion into  the  general  statutes,  although  in  so  doing  it  changed 
the  phraseology,  or  enlarged  or  restricted  the  provisions,  it 
thereby  manifested  its  intention  to  drop  from  the  laws  all  the 
remaining  portions  of  that  statute.  One  thing  more:  an  act 
amending  a  section  of  a  prior  act  is,  for  the  purposes  of  this 
repealing  clause,  to  be  taken  as  simply  a  portion  of  the 
amended  act,  and  not  as  an  independent  statute.  In  other 
words,  by  the  amendment  the  old  section  is  stricken  out,  and 
the  amended  section  inserted,  and  the  whole  is  to  be  treated 
as  a  single  statute.  It  is  perhaps  not  necessary  in  this  case 
«.s*iir<Mdii«n.  to  resort  to  this  rule,  for  independent  of  it,  and 
re^ttd.  having  regard  simply  to  the  amended  section  alone, 
the  same  result  will  follow.  Turning  now  to  the  laws  of  1865, 
we  find  that  chapter  44  is  an  act  ^^  for  the  incorporation  and 
regulation  of  railroad  companies,"  and  contains  some  twenty- 
eight  sections,  with  various  provisions  bearing  upon  those 
general  subjects.  Section  6  provides  for  the  collection  of 
unpaid  installments  of  stock,  and  contains  no  reference  to 
mechanics*  liens.  Chapter  45  is  an  act  to  amend  chapter  44, 
was  approved  the  day  after  the  approval  of  the  last-named  act, 
and  amends  only  section  6.  After  providing  for  the  collec- 
tion of  unpaid  installments,  it  adds  in  the  same  section  these 
words: 

"And  any  person  who  shall  perform  any  labor,  or  furnish 
any  material  for  the  construction,  repairing,  or  altering  of  any 
railroad,  shall  have  a  lien  for  the  same,  in  the  same  manner 
as  though  the  same  were  a  building,  and  such  lien  shall  ex- 
tend to  the  whole  railroad,  together  with  all  the  real  property 
connected  with  the  road." 

The  validity  of  this  portion  of  the  act  is  challenged  by  de- 
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fendant  in  error,  under  section  16,  of  art.  2  of  the  state  con- 
stitution. Commissumers  of  Sedgwick  County  v.  Bailey^  13  Kas. 
600.  But  we  do  not  care  to  examine  that  question.  It  needs  but 
a  slight  examination  to  show  that  many  of  the  provisions  of 
chapter  44  are  incorporated  into  the  general  statutes,  and  are 
to  be  found  in  chapter  28  of  those  statutes.  And  even  as  to 
the  single  matter  of  collection  of  unpaid  installments,  found 
in  chapter  46,  we  find  in  sections  29  and  80  of  chapter  23  of 
the  general  statutes  provisions  made  in  aid  of  all  corporations 
for  the  collection  of  unpaid  installments,  one  of  which  is  the 
same  as  one  of  those  named  in  chapter  45,  to-wit,  civil  action. 
We  think  therefore,  for  the  reasons  given,  not  only  said  chap- 
ter 44,  but  also  the  amendment  to  section  6  thereof,  found  in 
chapter  45,  must  be  held  to  be  covered  by  the  repealing  sec- 
tion of  1868.  It  should  also  be  stated  that  the  general  statutes 
contain  full  provisions  for  mechanics'  liens,  so  that  the  general 
subjects  of  the  incorporation  and  regulation  of  railroad  cor- 
porations, and  of  mechanics'  lien8,Vere  presented  to  the  atten- 
tion and  consideration  of  the  legislature  of  1868,  and  received 
such  legislation  as  was  deemed  necessary. 

We  see  no  error  in  the  ruling  of  the  district  court,  and  the 
judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Chioaoo,  Book  Island  &  Pacific  Railroad  Co.  v.  Thomas 

DOYLB. 

1.  Trial  on  ths  Mkritb,  After  Demurrer  Ovirrvied.  Where  a  party  de- 
murs to  the  evidence  of  a  plaintiff  on  a  trial,  which  demorrer  is  over- 
mled  by  the  court,  and  afterward  both  parties  proceed  with  the  case 
and  produce  other  evidence,  and  anffident  evidence  is  introduced  to 
make  oat  a  case  for  the  plaintiff,  and  on  the  verdict  of  m  jury  jadgment 
is  rendered  in  &vor  of  the  plaintiff,,  the  supreme  court  will  not  reveiss 
the  ruling  of  the  trial  court  overruling  such  demurrer.  ISimpttm  i. 
EhnherUn,  12-^79;  R.  R.  v.  Kunkel,  17-146;  Jcmen  v.  Aidmon,  16-358;  B. 
E.  V.  CbtiM,  17-671 ;  R.It.v,  Young,  19-498;  R.  R.  v.  Reecher^  34-228.] 
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2. The  court  does  not  err  in  oyeiruling  such  demurrer,  whenever 

there  is  testirncmy,  which  although  weak  and  ineonclusive,  yet  fairly 
tends  ta  prove  every  essential  fact,  and  is  sufficient  to  justify  a  court  in 
overruling  a  motion  to  set  aside  a  verdict  based  thereon. 

8.  Relbasb,  Improperly  Obtained,  Voidable,  Where  a  party  executed  a  pa- 
per, purporting  to  be  a  written  release,  discharging  his  right  of  action 
against  a  railroad  company  for  injuries  complained  of,  and  at  the  time 
of  executing  the  same  he  was  so  much  under  the  influence  of  drugs 
and  opiates  taken  to  alleviate  his  pains,  caused  by  a  broken  thigh,  that 
he  was  mentally  incapacitated  to  contract,  hdd,  that  such  a  release  is 
voidable,  and  not  a  defense  to  his  cause  of  action.  And  also  hetd^  that 
in  such  case  it  was  not  necessary  for  him  to  pay  back  nor  offer  to  pay 
back  the  money  received  at  the  time  of  signing  said  paper  as  a  condi- 
tion precedent  to  his  right  to  sue  on  his  claim  for  damages.  On  the 
trial,  the  jury  had  the  right  to  give  the  company  credit  for  the  money 
paid  at  the  time  the  release,  so-called,  was  signed.  IBemis  v.  Becker^ 
1-228;  Bridge  Cb.  v.  Murphy,  1^-^;  Wolf  v.  Foster,  18-118;  Stovtv.HyaU, 
18-243;  B.B.V.  Jonee,  34-455.] 

4  Nbguokncb;  Pleading,  and  Proof;  PrenanptUm,  In  an  action  by  an 
employ^  against  his  employer  for  injuries  caused  by  the  negligence  of 
a  fellow-servant,  an  allegation  that  the  employer  knew  of  the  latter's 
unfitness  and  recklessness,  is  sustained  by  proof  showing  that  such 
incompetency  ought  to  have  been  known  by  the  defendant.  Where 
the  employ^  is  so  grossly  and  notoriously  unfit  that  not  to  know  oi 
his  unfitness  is  negligence,  the  law  presumes  notice  to  the  employer. 
[JR.  R.  V,  Young,  19-488 ;  U,  T.  Co,  v.  Thomason,  25-1 ;  R,  R,  v,  Haley,  25-86 ; 
JR.  JR.  V.  Jones,  80-601;  R,  R  v.  HoU,  29-149 ;  JR.  R.  v,  Moore,  29-^32  ;RR,v, 
Fox,  30-586;  JR.  R.  v.  Moore,  31-197;  R.  R.  v.  Wagner,  33-660.] 

Mrror  from  Leavenworth  JDisirici  Court 
Action  by  Doyfe,  who  alleged  that  by  reason  of  the  negli- 
gence of  the  BaUroad  Company  be  was  thrown  from  a  hand-car 
*^  against  and  upon  the  ground,  and  was  thereby  greatly 
bruised,  lacerated  and  wounded,  and  that  by  said  fall  his  right 
leg  was  broken  at  the  thigh,  his  right  hip  was  dislocated,  his 
right  side  paralyzed,  his  right  shoulder-blade  broken,  and  that 
he  was  by  said  fell  injured  internally,  severely,  and  danger- 
ously, and  was  made  sick,  sore,  lame  and  diseased,  and  was 
caused  to  suffer  great  bodily  pain  and  anguish,  and  that  ever 
since  that  time  he  has  remained  sick,  sore,  lame  and  diseased, 
and  is  still  sick,  sore,  lame  and  diseased,  and  ever  since  that 
time  has  Bufiered  and  still  suffers  intense  anguish  and  bodily 
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pain,  and  has  been  by  said  injanes  rendered  utterly  unfit  for 
labor  of  any  kind,  and  that  he  has  been  put  to  great  loss  and 
expense  in  and  about  procuring  medical  attendance  in  striving 
to  get  healed  and  cured  of  his  said  injuries,"  etc-  The  facts 
and  proceedings  are  fully  stated  in  the  opinion,  infra.  Trial  at 
the  September  Term  1875.  Verdict  and  judgment  for  plain- 
tiff for  f  1,000,  and  the  Bailroad  Company  brings  the  case  here 
on  error. 

dough  ^Wheaty  and  M.  A.  Lowe,  for  plaintiff  in  error. 
Taylor  ^  Oillpatrkk^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  This  was  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  received  by  defendant 
in  error  through  the  negligence  of  plaintiff  in  error  in  know- 
ingly employing  and  retaining  an  incompetent,  reckless  and 
unfit  servant,  and  in  providing  an  unsafe  and  unsuitable  hand- 
car. The  petition  states  in  substance  that  plaintiff  in  error 
was  a  corporation  organized  under  the  laws  of  Illinois,  and 
was,  on  the  day  of  the  injury  therein  complained  of,  operating 
a  line  of  railroad,  extending  from  Leavenworth,  E^nsas,  east 
through  the  county  of  Platte,  in  the  state  of  Missouri;  that 
defendant  in  error  was  employed  by  one  Kirwin  to  work  in 
connection  with  an  extra  gang  of  track-repairers  under  said 
^irwin,  in  repairing  the  track  of  the  railroad  in  Platte  county; 
that  as  forera'an  of  this  gang  of  men,  Kirwin  had  full  power  to 
hire  and  discharge  the  laborers  so  under  his  control;  that  Kir. 
win  was  a  reckless,  careless  man,  entirely  unfit  to  have  charge 
and  control  of  men,  and  utterly  unfit  for  his  position;  and 
then  follows  this  allegation,  viz. : 

^'And  plaintiff  alleges  that  said  defendant  knew  that  said 
Earwin  was  a  reckless,  careless  and  incompetent  man,  and  that 
he  was  utterly  unfit  for  the  position  he  occupied;  that  said  de- 
fendant knew  these  facts  at  the  time  of  the  occurring  of  the 
injury  hereinafter  stated,  and  had  had  full  knowledge  of  such 
fects  for  a  long  time  prior  to  the  occurring  of  such  injuries, 
to- wit,  for  the  space  or  t\^o  years,  more  or  less;  and  that  de- 
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fendant,  knowing  aald  Kirwin  ^  be  a  reckleee,  careless  man^ 
and  one  utterly  unfit  to  have  charge  of  men  npon  a  railroad, 
and  after  iiill  knowledge  of  his  reckless  and  careless  character 
had  been  brought  home  to  it,  continued  said  Kirwin  in  its  em- 
ployment as  foreman  as  aforesaid,  and  gave  him  charge  of  a 
gane  of  men  on  said  road;  and  that  said  defendant  willfully, 
carelessly  and  negligently  continued  and  retained  said  Kirwin 
in  its  employ  after  it  had  full  knowledge  of  his  unfitness  for 
his  said  position,  and  of  his  reckless  and  careless  character; 
and  that  said  defendant  had  so  retained  and  continued  said 
Kirwin  in  its  employment  at  the  tinae  of  the  occurring  of  the 
wrongs  and  injuries  hereinafter  stated,  and  after  knowledge 
of  his  said  careless  and  reckless  character  for  a  long  space  of 
time,  to-wit,  one  year,  more  or  less." 

The  petition  further  states  that  the  railroad  company  em- 
ployed Earwin  carelessly  and  negligently,  with  full  knowledge 
that  he  was  a  careless,  reckless  man,  and  one  unfit  to  have 
charge  of  men;  that  Doyle  did  not  know  of  the  unfitness  of 
iirwin  until  after  he  received  the  injuries  complained  of;  that 
trough  the  recklessness  of  said  Kirwin  in  running  and  con- 
tacting a  hand-car,  upon  which  Doyle  and  his  fellow-servants 
^^t'e  proceeding  to  their  work,  in  said  Platte  county,  and 
^bilo  in  said  county,  the  hand-car  was  thrown  from  the  track, 
■Qereljy  Doyle  received  the  injuries  complained  of    It  was 
*^o  oliarged  that  the  hand-car  was  defective;  but  as  the  jury 
^^^^  for  the  company  on  that  issue,  it  will  not  be  necessary 
^^^^sider  it  here.     The  railroad  company  answered,  denying 
^^^^^ally  the  allegations  of  the  petition,  and  afterward  filed  a 
;^^l^\emental  answer,  setting  up  a  sixth  defense,  in  which  it 
^     ^^^ed  a  written  release,  executed  by  said  Doyle,  releasing 

Thx  "release"  bo  pleaded,  and  which  waa  giren  In  ertdeQce  on  the  trial,  is  as  follows: 
^'OB  THE  CoNsiDXBATiOK  of  the  lum  of  thiHy-three  doUara  received  to  my  fUU  aatiafao- 
^n  of  the  Chicago.  Rook  Island  A  Pacific  Railway  Company,  I  hereby  release  and  discharge 
^  aaid  company  nrom  all  claims  and  demands  which  I  haye,  or  may  be  entitled  to  haye, 
sgainit  it  eltaer  in  my  own  name  or  in  that  of  any  one  else,  and  especially  f^m  all  liability 
to  me  for  loss  or  damage  which  has  resulted  or  may  resnlt  to  me  firom  injury  sulfered  by  me  by 
xeMOBof  being  thrown  from  hand-car  between  Bererly  and  Platte  City  while  in  performance 
of  doty,  and  ( oy  no  act  or  carelessness  of  my  own )  ii\|ured  so  as  to  be  unable  to  work  for 
twaaty4wo  days,  which  oooorred  on  or  about  the  6th  of  June  1878.  Received  payment,  July 
«h,ljS  '  HM 

TBOViUI  H    DOTUL 


ThB  above  wii  lead  to  and  iigne4  by  the  said  Thomas  Doyle  i&  ear  mvsenoe,  at  Learea- 
voctii,  on  the  8th  day  of  July  1878.  ^  Baker. 

Qh.i&N.W>    P.  O.  SmBXAN,  jIimWot.  W^McGullom. 

Snmined,  and  eomd :  Geo.  F.  Walker. 
Approved:  HuoH  Riddle,  Oen'l  Supf. 
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his  right  of  action  for  the  ipjoriea  complained  of,  if  any  he 
had.  To  the  answer  of  the  company,  a  general  denial  of  all 
new  matter  was  filed  by  Doyle,  and  also  a  verified  reply  to  the 
new,  or  sixth,  defense,  denying  the  execution  of  the  instru- 
ment for  the  purposes  set  forth  on  its  face,  alleging  that  Doyle 
made  his  mark  to  the  same,  if  he  did  make  his  mark  to  it, 
believing  it  was  simply  a  receipt  for  wages;  that  at  the^ime 
he  was  not  in  his  right  mind,  was  suffering  iatensely  from 
pain,  and  laboring  under  the  influeuce  of  drugs,  opiates,  etc., 
taken  to  alleviate  his  pain  and  suffering;  was  not  in  a  condi- 
tion to  know  what  he  was  doing,  but  supposed  it  was  a  pay-roll. 

On  the  trial,  after  defendant  in  error  had  introduced  his  evi- 
dence and  rested,  the  plaintiff  in  error  demurred  to  the  evi- 
dence  on  the  ground  that  no  cause  of  action  was  proven,  which 
demurrer  the  court  overruled.  The  jury  returned  a  general 
verdict  for  defendant  in  error,  and  assessed  his  damages  at 
one  thousand  dollars;  and  answered  particular  questions  of 
fact  submitted  to  them.  The  plaintiff  in  error  filed  its  motion 
for  a  new  trial,  which  being  overruled  it  moved  the  court  for 
judgment  on  the  verdict  and  special  findings.  This  motion 
was  overruled,  and  judgment  entered  on  the  general  verdict 
for  Doyle,  to  which  actions  of  the  court  the  company  duly  ex- 
cepted, and  now  brings  the  case  here  by  petition  in  error. 

I.  As  both  parties  proceeded  with  the  trial,  and  introduced 
further  and  additional  evidence,  after  the  demurrer  to  the  evi- 
dence by  plaintiff  in  error  had  been  overruled,  we  do  not 
think  it  necessary  to  discuss  the  question'  of  alleged  error  in 
the  action  of  the  court  below  in  overruling  such  demurrer. 
Simpson  v.  Kimberliriy  12  Kas.  579.  We  have  recently  held 
that,  "as  sustaining  a  demurrer  to  evidence  works  a  final  dis- 
position of  the  case,  the  court  does  not  err  in  overruling  such 
a  demurrer,  whenever  there  is  testimony  which  although  weak 
and  inconclusive,  yet  fairly  tends  to  prove  every  essential  fact, 
and  is  sufficient  to  justify  a  court  in  overruling  a  motion  to 
set  aside  a  verdict  based  thereon. '^  K,  P.  Railway  Company  v. 
Couse^  17  E]as.  571.  See  also  Jansen  v.  CXiy  of  Atchisony  17  Eas. 
358. 
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IL  Plaintiff  in  error  contends  that  the  reply  of  Doyle  to 
the  sixth  defense  is  wholly  insafficient  to  avoid  the  effect  of 
the  release.     We  think  otherwise.     If  Doyle  was  in  the  condi- 
tion stated  in  that  part  of  the  reply,  he  was  incapacitated  to 
contract  with  the  railroad  company.    He  could  give  no  sufB- 
cient  assent  to  the  release.     Assuming,  as  the  reply  states,  that 
he  was  laboring  under  intense  suffering,  and  was  unable  to 
move  or  turn  himself;  that  his  mind  was  wandering,  and  that 
he  was  under  the  control  of  drugs  and  medicines  taken  to  sub- 
due and  ease  his  sufferings,  and  in  no  condition  to  know  what 
he  was  doing,  it  would  not  only  be  inequitable,  but  against  au- 
thority, to  hold  him  responsible  for  a  settlement  made  by  him 
in  writing  with  the  company  for  his  personal  injuries  for  the 
sum  of  $33.    The  decisions  are  manifold,  that  contracts  entered 
into  when,  from  intoxication,  the  party  was  incompetent  to 
contract,  may  be  avoided.     In  the  case  at  bar,  the  reasons  are 
very  much  stronger  for  holding,  if  Doyle  signed  the  release, 
as  he  sets  forth  in  his  reply,  that  he  should  not  be  bound 
thereby.    In  the  case  of  intoxication,  the  party  inexcusably 
"  drinks,  forgets  the  law,  and  perverts  his  judgment.*'    In  this 
case,  Doyle,  with  a  broken  thigh,  lying  in  a  hospital  on  his 
cot,  and  so  affected  that  he  could  only  turn  with  great  diffi- 
culty, naturally  demanded  opiates  to  assuage  his  suffering; 
and  if  he  used  them  either  to  excess,  or  without  the  know- 
ledge of  his  nurse  or  physician,  his  act  in  so  doing  is  at  least 
excusable,  perhaps  fully  justifiable.    If  he  was  not  competent 
to  contract,  (and  of  this  the  jury  had  the  right,  under  the  evi- 
dence, to  judge,)  then  the  release  was  not  effective.     Counsel 
for  plaintiff  in  error,  however,  insist  that  unless  Doyle  offered 
to  rescind  the  contract,  and  pay  back  the  money  received,  the 
release  is  binding,  and  he  could  not  recover  in  the  case,  and 
claim  that  the  charge  of  the  court,  which  directed  the  jury  to 
give  the  company  credit  for  the  money  paid  for  the  release, 
provided  Doyle  did  not  intend  to  execute  it,  was  erroneous. 
In  support  of  this  proposition,  they  say:   "It  gave  him  the 
privilege  of  rescinding  the  contract,  without  surrendering  the 
consideration  received.    It  gave  him  permission  to  play  the 
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game  of  *  head  I  win,  tail  you  lose/  a  doctrine  that  ia  seldom 
sanctioned  in  a  court  of  justice.  A  court  of  equity  can  re- 
form a  contract  only  in  case  of  a  mutual  mistake.  In  this  case, 
while  it  is  claimed  that  Doyle  was  mistaken,  there  is  no  pre- 
tense that  there  was  any  mistake  on  the  paK  of  the  company. 
It  is  well  settled  that  a  mistake  of  one  of  the  parties  to  a  con- 
tract is  not  enough  to  authorize  a  court  to  reform  it." 

The  argument  is  faulty,  in  that  it  assumes  that  Doylo  made 
a  contract,  and  also  seems  to  assume  that  before  bringing  his 
suit  he  had  knowingly  ratified  the  release.  If  Doyle's  theory 
is  correct,  there  was  no  release,  no  contract,  no  ratification 
within  his  knowledge.  He  signed  a  writing  which  was  voida- 
ble for  want  of  capacity  on  his  part  to  execute.  Not  until  the 
suit  was  tried,  was  he  fully  informed  of  th%  circumstances 
under  which  he  made  his  mark  thereto,  and  hence  we  hold 
that  under  the  fact  stated  in  such  reply  it  was  not  necessary 
for  him  to  tender  the  money  back.  Nor  did  the  court  below 
commit  error  in  instructing  the  jury,  if  they  found  for  Doyle, 
to  give  the  company  credit  for  the  $83  paid  him  at  the  time 
the  release,  so-called,  was  signed.  If  Doyle  was  incompetent 
to  understand  or  know  the  character  of  the  paper  signed  by 
him,  owing  to  his  being  under  the  influence  of  opiates  to  sur- 
cease his  pains,  and  such  paper  was  never  afterward  read  or 
explained  to  him,  it  cannot  be  reasonably  said  that  he  affirmed 
the  instrument,  which  he  did  not  in  the  first  instance  assent 
to,  and  never  afterward  saw  or  knew  of,  until  he  met  it  on  the 
trial. 

III.  It  is  alleged  that  the  motion  for  judgment  for  the  rail- 
road company  ought  to  have  been  sustained.  In  addition  to 
the  general  finding  by  the  jury  for  Doyle,  the  following  partic- 
ular questions  of  fact,  among  others,  were  also  submitted  to 
them,  and  answered : 

"§.-Was  the  John  Kirwin  mentioned  in  the  petition  in  this 
action  incompetent  or  unfit  to  occeupy  or  hold  the  position  of 
foreman  of  such  a  gang  of  men  as  he  was  foreman  of  at  the 
time  when  plaintiff  was  injured?  -4..- We  believe  he  was  com- 
petent, but  unfit  to  hold  the  position. 
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• 

"  Q.-Was  the  John  Elrwin  mentioned  in  the  p9tition  iu  this 
action  bo  careless  or  reckless  as  not  to  be  a  fit  person  to  occupy 
the  position  he  held  at  the  time  when  plaintiff  was  injured  ? 
^.-We  believe  he  was  too  reckless," 

With  these  special  facte  so  found,  together  with  the  general 
verdict  for  the  plaintiff  in  the  court  below,  the  allegations  in 
the  petition,  that  the  railroad  company  was  liable  for  the  neg- 
ligent injuries  inflicted  by  Kirwin  upon  Doyle,  are  fully  sus- 
tained, unless  some  special  finding  of  fact  is  inconsistent  with 
the  general  verdict  Counsel  for  plaintiff  in  error  claims  that 
the  following  question  and  answer,  namely — 

'^Did  any  of  the  officers  or  agents  of  defendant  know  that 
John  Kirwin  was  not  an  ordinarily  competent  and  careful  person 
for  the  performance  of  the  service  in  which  he  was  engaged  at 
the  time  of  the  accident  to  plaintiff,  complained  of  ?  If  so, 
what  officers  and  agents;  what  is  the  name  of  each  of  such 
officers  and  agents?  ^.-There  is  not  evidence  to  show  whether 
they  did  or  did  not  know" — 

is  a  finding  that  the  railroad  company  had  no  notice  of  the 
unfitness  and  recklessness  of  Eirwiii,  and  therefore  that  said 
finding  is  inconsistent  with  the  general  verdict;  and  as  the 
former  controls  the  latter,  the  court  should  have  given  judg* 
ment  accordingly.  Counsel  insisting  upon  this  construction 
of  the  finding  last  named,  concede  that  there  are  four  cases  in 
which  an  employer  will  be  liable  to  an  employe  for  negligent 
injuries  inflicted  by  a  co-employ6:  first,  where  the  employment 
was  without  due  inquiry  as  to  the  employe's  fitness;  second, 
where  the  employment  is  with  notice  of  the  employe's  unfit- 
ness; third,  where  the  employ6  is  continued  in  service  with 
notice  of  his  unfitness;  fourth,  where  the  employ^  is  so  grossly 
and  notoriously  unfit  that  not  to  know  of  his  unfitness  is  neg- 
ligence: in  such  a  case  notice  will  be  presumed.  The  finding 
relied  upon  to  defeat  the  verdict  is  to  the  effect  that  no  partic- 
ular officer  or  agent  of  the  railroad  company  knew  that  Eirwin 
was  not  an  ordinarily  competent  and  careful  person*  Does 
this  finding  rebut  the  presumption  of  the  law,  that  notice  will 
be  presumed  where  the  employ6  is  so  grossly  and  notoriously 
unfit  that  not  to  know  of  his  unfitnesii  is  negligence?    We 
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think  not.  If  it  was  the  intention  of  the  special  finding  to 
meet  also  this  charge  or  allegation,  then  another  and  entirely 
different  inquiry  should  have  been  given  to  the  jury.  If  Kir- 
win  was  retained  by  the  railway  company,  after  it  should  have 
known  his  unfitness  and  recklessness,  the  company  actually 
had  in  law  notice  of  such  unfitness  and  recklessness,  although 
neither  the  court  nor  the  jury  could  name  any  officer  or  agent 
of  the  company  in  the  possession  of  such  knowledge.  Hence, 
the  fact  that  the  jury  virtually  said  that  the  evidence  did  not 
point  out  any  officer  or  agent  of  the  company  who  knew  Kir- 
win's  unfitness  and  recklessness,  did  not  in  any  manner  do 
away  with  the  notice  presumed  by  the  law.  If  the  circum- 
stances of  the  case  were  such  as  that,  in  the  judgment  of  the 
jury,  the  railway  company  did  not  actually  know  of  the  unfit- 
ness of  Kirwin,  and  nevertheless  ought  to  have  known  it,  it  is 
the  same  as  if  the  company  had  such  actual  notice.  Every 
presumption  is  in  favor  of  the  general  verdict;  and  the  court 
will  presume  that  every  fiujt  was  found,  which  there  was  evi- 
dence tending  to  prove,  that  is  necessary  to  support  such  ver- 
dict; and  a  general  finding  in  fitvor  of  Doyle,  is  a  finding  in 
his  favor  of  all  the  facts  necessary  to  constitute  his  claim.  The 
question  then  arises,  whether  the  allegations  in  the  petition 
authorized  'the  proof  of  such  acts  of  negligence  on  the  part  of 
Kirwin  as  would  make  it  negligent  in  the  railway  company  not 
to  know  of  his  unfitness,  and  thus  be  bound  in  law  with  notice. 
In  other  words,  does  the  charge  that  the  railroad  company 
willfully,  carelessly  and  negligently  continued  and  retained 
said  Kirwin  in  its  employ,  after  it  had  full  knowledge  of  his 
unfitness  for  his  position,  and  of  his  careless  and  reckless  char- 
acter, and  such  knowledge  had  been  brought  home  to  it,  per- 
mit Doyle  to  show  that  the  company  ought  to  have  known  of 
such  incompetency,  and  thus  have  actual  knowledge  in  law? 
We  think  it  does.  The  petition  charges  actual  knowledge,  and 
thereunder  evidence  could  have  been  offered,  showing  that  the 
unfitness  and  recklessness  of  Kirwin  were  known  or  ought  to 
have  been  known  by  the  railroad  company;  The  obligation  of 
the  former  tenders  the  same  issue  as  the  latter,  luid  opens  the 
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door  to  every  inquiry  in  relation  to  it  The  petition  would  sus- 
tain a  finding  that  the  railroad  company  ought  to  have  known 
the  unfitness  and  recklessness  of  Kirwin,  and  in  law  had  no- 
tice thereof.  A  statement  of  facts  proven,  which  show  that 
the  railway  company  ought  to  have  knowledge  of  the  conduct 
of  an  employ^,  presumes  notice,  and  is  evidence  of  notice. 

As  to  the  other  matters  submitted  in  favor  of  sustaining  the 
motion  for  judgment  for  plaintiff  in  error,  it  is  sufficient  to 
say  that  the  general  verdict  fully  covers  all  of  said  objections, 
and  that  the  court  committed  no  error  in  overruling  the  same. 

In  this  case  the  evidence  was  very  conflicting  upon  every 
material  point,  excepting  as  to  the  injuries  received  by  Doyle; 
yet  as  there  was  testimony  tending  to  support  the  verdict 
which  would  be  sufficient  therefor,  if  it  was  not  contradicted 
by  other  testimony,  and  as  the  district  court  has  approved  the 
verdict,  we  cannot  reverse  the  judgment  and  order  a  new  trial 
on  the  ground  that  the  verdict  is  not  sustained  by  sufficient 
evidence.  Our  view  of  the  weight  of  evidence  might  differ 
very  widely  from  that  of  the  trial  jury,  but  we  have  no  right 
usurp  their  powers  after  a  trial  judge  has  approved  their  ver- 
dict American  Bridge  Co.  o.  Murphy ^  13  Kas.  86,  and  the  au- 
thorities there  cited. 

We  have  not  thought  it  necessary  to  examine  or  pass  upon 
the  point  raised  in  the  brief,  as  to  the  allegation  of  error  in  the 
instruction  of  the  court  as  to  the  question  whether  the  release 
was  obtained  by  imposition  on  the  part  of  the  agents  of  the 
company.  We  have  already  decided  that  if  Doyle  signed  the 
same  without  having  capacity  so  to  do,  it  was  no  defense  to  his 
action;  and  as  the  counsel  for  the  plaintiff  in  error,  who  ar- 
gued orally  the  case  to  this  court,  clearly  and  emphatically 
disavowed  any  claim  to  have  the  judgment  reversed  upon  any 
technical  question  not  afiecting  the  ultimate  rights  of  the  par- 
ties, or  not  liable  to  result  in  a  final  judgment  for  the  plaintiff 
in  error,  we  have  contented  ourselves  with  reviewing  the  ques- 
tions before  considered. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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Palmer  and  Curtis  v.  John  Moorb. 

LicEMBB  TO  Flow  Lands,  Oiven  by  Person  Holdmg  Only  an  EquUable  Righi, 
and  Inchoate  TUle,  AUkough  in  Posseuion,  not  Binding  on  Holder  of  Poro- 
mourU  TiUe,  Where  C,  the  owner  of  real  estate  injured  by  the  flowing 
back  of  water  resulting  from  the  height  of  a  mill-dam  constructed  by  R. 
across  a  river  on  his  own  land,  obtains  a  judgment  against  R.  restrain- 
ing him  from  maintaining  a  dam  above  the  height  of  thirty  inches 
from  the  forebay  or  flume  of  his  mill-race,  requiring  its  abatement  to 
that  height,  and  authorizing  execution  to  carry  the  judgment  into 
effect,  and  afterward  C.  makes  a  contract  to  sell  the  real  estate  affected 
by  such  dam  to  M.  and  B.  and  causes  a  title-bond  to  be  executed  there- 
for to  the  purchasers,  conditioned  to  be  void  and  of  no  effect  if  its  pro- 
visions be  not  complied  with,  and  M.  and  B.  take  possession  of  the  real 
estate,  pay  one-fourth  of  the  purchase-money  and  execute  their  notes 
for  the  deferred  payments,  and  while  thus  in  possession  give  B.  the 
right  to  raise  his  mill-dam  above  said  height  of  thirty  inches,  which  is 
done;  and  thereafter  M.  and  B.,  the  purchasers,  make  de&ult  in  the 
payment  of  their  notes  given  for  the  installments  named  in  the  title- 
bond,  and  by  consent  of  all  parties  to  the  contract  of  purchase  and 
notes,  the  contract  is  rescinded,  the  notes  and  title-bond  canceled,  and 
the  possession  of  the  premises  delivered  back  to  C. :  held,  in  an  action 
brought  by  the  grantee  of  R.  against  0.,  and  the  sheriff  in  whose  hands 
the  execution  to  reduce  the  height  of  the  dam  had  been  placed,  to  re- 
strain them  from  enforcing  the  judgment  to  abate  the  dam  to  the  height 
authorized  by  the  judgment  of  C.  against  R.,  that  the  court  below  erred 
in  rendering  judgment  perpetually  enjoining  C.  and  the  sheriff  from 
abating  or  reducing  the  said  dam  below  the  height  established  by  K 


JErrcr  from  Cherokee  District  OourL 

Injunction,  brought  by  Moore,  against  Curlis,  plaintiff  in  a 
former  action,  and  Palmer,  as  sheriff,  to  restrain  them  from  ex- 
ecuting a  certain  decree  made  in  favor  of  Curtis  against  Moore's 
grantor.  All  the  necessary  facts  appear  in  the  opinion.  The 
district  court,  at  the  April  Term  1S75,  gave  judgment  in  fevor 
of  Moore,  and  Curtis  and  Palmer  bring  the  case  here  on  error. 

RUter  ^  MeKenney,  for  plaintifis  in  error. 
Hutchinson  ^  CmUy,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by    , 

HoBTON,  0.  J.:  At  the  July  Term  for  1871  of  the  district 
court  of  Cherokee  county,  in  a  suit  pending  therein,  of  E.  H. 
Curtis  against  Korman  Reed,  judgment  was  rendered  for  the 
plaintifT  restraining  the  defendant  from  maintaining  a  dam 
across  Spring  river  in  said  county  above  the  height  of  thirty 
inches,  measuring  from  a  given  point  The  judgment  also  re- 
quired its  abatement  to  that  height,  and  awarded  execution  to, 
carry  the  judgment  into  effect.  Subsequently  Curtis  bargained 
away  his  interest  in  the  land  injured  by  the  raising  of  the  dam, 
and  his  trustee,  with  his  wife,  executed  a  title-bond  to  Murphy 
k  Bryant,  the  purchasers  of  the  land,  conditioned  for  the  mak- 
ing of  a  deed  to  M.  &  B.  upon  the  payment  of  $4,000,  in  four 
installments,  viz.,  $1,000  on  October  Ist  1871;  $1,000  on  March 
Ist  1872;  $1,250  on  March  1st  1873;  and  $750  on  March  1st 
1874.  The  title-bond  contained  the  provision  that  if  M.  &  B. 
failed  to  comply  with  the  conditions  of  the  bond,  the  same 
should  be  void  and  of  no  effect.  In  pursuance  of  said  con- 
tract, the  first  payment  was  made  by  M.  &  B.,  and  notes  exe- 
cuted and  delivered  for  the  balance,  and  thereupon  possession 
of  all  the  property  was  turned  over  to  M.  &  B.  M.  &  B.  held 
possession  of  the  property  until  in  February  1873.  They  then 
had  failed  to  make  the  payments  due  March  1st  1872.  In 
February  1873,  by  agreement  of  all  the  parties  to  the  title-bond 
and  the  notes,  the  title-bond  was  forfeited,  and  delivered  back 
to  the  obligors;  the  notes  of  M.  &  B.  were  canceled,  and  the 
premises  and  the  possession  thereof  delivered  up  to  E.  H.  Cur- 
tis. During  the  time  M.  &  B.  were  in  the  possession  of  the 
real  estate,  and  prior  to  February  1878,  Reed,  with  their  con- 
sent, and  under  an  agreement  with  them,  raised  his  dam  above 
the  height  named  in  the  judgment  of  Curtis  v.  Reed.  This 
was  done  without  the  knowledge  or  consent  of  Curtis;  and  at 
the  time  the  title-bond  was  canceled  and  the  notes  returned, 
Curtis  had  no  knowledge  that  the  dam  had  been  raised.  Reed 
sold  out  his  interest  in  the  land,  and  the  dam  thereon,  to  the 
defendant  in  error.    Just  prior  to  th^  institution  of  i^is  suit 
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in  the  court  below,  Curtis  attempted  to  enforce  his  judgment 
rendered  in  his  case  against  Beed,  to  lower  the  dam,  by  causing 
execution  to  issue,  and  placing  it  in  the  bands  of  Palmer  as 
sheriff  to  execute.  Thereupon  Moore,  the  grantee  of  Beed, 
instituted  an  action  to  enjoin  Ourtis  and  sheriff  Palmer  from 
enforcing  said  judgment  The  court  below  sustained  the 
cause  of  action  of  Moore,  and  rendered  judgment  perpetually 
enjoining  Ourtis  and  Palmer  from  enforcing  the  judgment  to 
•reduce  the  dam  below  the  height  established  by  Reed.  Plain- 
tiffs in  error  seek  to  reverse  the  last-named  judgment 

Murphy  &  Bryant,  at  the  time  of  the  consent  to  Beed,  to 
raise  his  dam,  only  had  an  equitable  interest  in  the  property 
in  their  possession,  and  could  not  transfer  greater  rights  than 
those  possessed  by  themselves.  Upon  the  payment  of  the 
purchase-money  in  full,  the  equitable  title  of  Murphy  ft  Bry- 
ant would  have  sufficiently  ripened  as  to  have  authorized  them 
to  have  demanded  the  transfer  to  them  or  their  grantees  of  the 
legal  title.  Prior  to  the  payment  of  the  purchase-money,  they 
held  the  premises  subject  to  a  forfeiture  of  all  their  rights  and 
interest  therein  upon  proper  proceedings  had  by  their  grantor 
on  default  of  payment  of  the  moneys  stated  in  the  tide-bond. 
When  the  contract  for  purchase  was  rescinded  by  the  mutual 
agreement  of  all  the  parties  to  the  title-bond,  and  the  notes 
given  by  the  purchasers  canceled,  and  the  premises  delivered 
back  into  the  possession  of  Ourtis,  the  equities  of  Murphy  & 
Bryant  were  determined.  The  property  then  reverted  back 
to  Curtis  in  the  condition  it  was  prior  to  the  execution  of  the 
contract  of  sale.  Reed  had  no  equities  superior  to  Murphy  & 
Bryant;  and  as  he  had  actual  notice,  and  was  also  bound  in 
law  to  take  notice  of  the  rights  of  Murphy  &  Bryant  in  the 
premises,  he  cannot  claim  any  benefit  arising  under  them  as 
against  the  judgment  of  Ourtis,  when  they  have  returned  the 
land  and  all  their  equities  to  Ourtis.  The  possession  of  the 
premises,  under  the  contract  of  purchase,  by  Murphy  k  Bry- 
ant,  gave  them  no  power  or  authority  to  satisfy  the  judgment 
of  Curtis  V.  Reed  until  they  had  complied 'with  their  contract 
TThis  they  not  oiily  refused  to  do,  but  voluntarily  gavli  up  their 
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contract,  and  conceded  all  their  rights  in  the  lands  were  for- 
feited. Reed*8  authority  from  Mnrphy  &  Bryant  to  raise  his 
dam  operated  as  a  license  founded  soldy  on  the  equity  of  the 
latter  in  the  property  .^n  their  possession,  and  when  that  equity 
was  concluded  hy  their  own  act,  and  with  their  own  consent, 
the  license  could  not  be  continued  against  the  will  of  Curtis, 
to  whom  the  possession  of  the  land  and  all  the  equities  reverted. 
Reed's  grantee,  Mopre,  only  succeeded  to  the  rights  of  Reed, 
and  could  not,  under  the  circumstances,  continue  the  height 
of  the  dam  in  violation  of  the  orders  of  the  court.  As  the 
connsel  for  plaintiff  in  error  suggests,  if  Murphy  &  Bryant 
could  have  legally  authorized  Reed  to  raise  his  dam  to  the 
height  he  did,  while  they  were  in  possession  of  the  premises 
under  an  equitable  title  on  which  but  one-fourth  of  the  pur- 
chase-money had  been  paid,  and  Curtis  be  estopped  by  their 
consent  from  abating  or  reducing  the  height  of  the  dam, 
Murphy  4  Bryant  had  it  in  their  power  when  in  possession 
of  the  premises  to  permit  Reed  to  raise  his  dam  sufficiently 
high  to  destroy  the  mill-site  on  the  land  of  Curtis,  and  to 
flood  the  same.  Such  is  not  the  law.  Reed  acted  without 
the  consent  or  knowledge  of  Curtis;  and  Moore  took  the 
premises  from  Reed  subject  to  the  judgment  of  Curtis.  Cur- 
tis is  not  precluded  from  enforcing  his  judgment  obtained  in 
July  1871,  by  any  agreement  between  Murphy  &  Bryant  and 
Reed,  set  up  in  the  record,  and  the  action  of  the  court  below 
in  rendering  judgment  in  favor  of  Moore  was^  erroneous. 

Counsel  for  plaintiff  in  error  ask  this  court  to  reverse  the 
judgment,  and  to  order  the  court  below  to  render  judgment 
in  favor  of  Curtis  and  Palmer.  We  cannot  construe  the  rec- 
ord as  showing  tliat  the  court  made  any  findings  of  fact;  and 
as  the  case  was  not  tried  upon  an  agreed  statement  of  facts, 
we  can  only  order  a  reversal  of  the  judgment 

The  judgment  of  the  court  below  is  reversedi  and  cause  re- 
manded for  a  new  trial. 

All  the  Justices  concurring. 
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Zh  <Atf  Matter  of  S.  D.  Pryob,  an  Attomey-ai'Law — Proceeding$ 
for  Omtempty  etc. 

1.  Attorneys-at-Law — Punishable  for  QmtempL  For  sneering,  insulting 
and  disrespectfiil  language  used  bj  an  attorney  to  a  judge,  before  whom 
a  matter  is  pending,  concerning  such  matter,  and  the  judge's  ruling 
thereon,  the  attorney  may  be  punished  by  a  fine,  as  for  a  contempt 

2.  — —  OorUempiuoui  Language.  Such  language  as  the  following,  com- 
ing from  an  attorney  to  a  judge  in  a  matter  still  pending  before  him — 
"The  ruling  you  have  made  is  directly  contrary  to  every  principle  of  law, 
dnd  everybody  knows  it,  I  believe ; "  and,  that  it  is  "  my  desire  that  no  such 
decision  shall  stand  unreversed  in  any  court  I  practice  in ''—is  insult- 
ing, and  disrespectliiL  [  Wvnier  v.  Sass,  19-657;  SUUe  v.  Mortimer,  20-100; 
State  V.  Oomstock,  20-655.] 

3. — —  It  is  immaterial  whether  this  language  is  used  in  oral  address 

in  the  hearing  of  others,  or  in  a  written  communication  to  the  judge. 

4. ObligaHons  of  Attorneys,   An  attorney,  as  an  officer  of  the  court, 

is  under  special  obligations  to  be  considerate  and  respectful  in  his  con- 
duct and  communications  to  the  court,  or  judge. 

5.  Cower -^Forbearanee^-Duty.  A  judge  will  wisely  overlook  any  mere 
hasty  unguarded  expression  of  passion,  or  disappointment,  even  though 
disrespectful,  or  simply  notice  it  by  a  reproof.  But  where  an  attorney 
insists  upon  a  right  to  use  such  disrespectful  language,  oris  in  the  habit 
of  so  using  it,  or  fails  when  his  attention  is  called  to  it,  to  apolo^ze 
therefbr,  it  may  become  the  clearest  duty  of  the  judge  to  punish  him 
for  contempt. 

6.  Contempts;  Foioer  to  Punish;  Questions  on  Review,  On  an  appeal  from 
an  order  punishing  for  contempt,  the  mere  question  of  the  advisability 
of  the  court's  action,  Ib  not  the  matter  of  consideration ;  it  is  the  ques- 
tion of  power,  and  whether  the  act  or  word  punished  is,  in  fact,  a  con* 
tempt 

Brror  from  Cowley  District  Court. 
All  the  facts  in  this  case,  and  all  the  proceedings  of  the 
district  court  from  whose  order  Pryor  appeals,  are  sufficiently 
stated  in  the  opinion. 

J.  Wade  McDonald  J  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  Motions  to  dissolve  certain  injunctions  were 
argued  before  Hon.  W.  P.  Campbell,  district  judge  of  the 
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13th  jadicial  district  The  motionB  were  taken  under  advise- 
ment, and  a  few  days  thereafter  word  was  sent  by  the  judge 
to  the  counsel  for  plaintiff  advising  him  of  the  overruling  of 
the  motions.  This  information  was  conveyed  to  the  counsel 
for  defendant,  one  of  whom  wrote  and  forwarded  the  follow- 
ing letter: 

WiNFiBLD,  CowLBT  CouNTY,  Kansas,  June  26, 1876. 
Hon.  W.  p.  Campbell — Dear  Sir:  Mr.  Hackney  this  even- 
ing informed  me  that  he  had  received  a  letter  from  you  stating 
that  you  had  overruled  the  motions  to  dissolve  those  injunc- 
tions. I  can  hardly  believe  that  such  is  the  fact,  for  U  is  dir 
rtclly  contrary  to  every  principle  of  law  governing  irytmciionSy  and 
everybody  knows  it,  I  believe.  Consequently  we  send  here- 
with orders  dissolving  said  injunctions.  But  if  you  have  con- 
cluded to  overrule  said  motions,  as  Hackney  says,  you  will 
please  allow  our  exceptions  to  each  and  every  of  your  rulings, 
and  allow  us  time  to  make  and  file  our  case  in  supreme  court, 
which  we  will  do  as  quickly  as  it  can  be  done;  for  it  is  our 
desire  that  no  such  decisions  or  orders  shall  stand  unreversed 
in  any  court  we  practice  in.     Also,  fix  terms  for  staying  orders. 

Yours  respectfully, 

pRYOR,  Kagbr  k  Pryor. 

The  judge  on  the  receipt  of  this  letter  construed  it  as  a  con- 
tempt— issued  his  warrant  for  the  arrest  of  the  writer,  and 
after  a  hearing  adjudged  him  guilty  of  contempt,  fined  him 
fifty  dollars  therefor,  and  suspended  him  from  practice  in  the 
courts  of  that  district  until  the  fine  should  be  paid.  And  th^ 
question  presented  for  our  consideration  is,  whether  this  rul- 
ing and  order  of  the  judge  shall  be  set  aside,  or  perinitted  to 
stand.  It  appears  from  other  testimony  in  the  case,  as  well  as 
from  the  intimations  in  the  letter,  that  no  orders  had  actually 
been  signed.  !I^otice  of  his  conclusions  had  simply  been 
given  by  the  judge,  and  the  attorneys  requested  to  prepare 
the  formal  order.  The  matter  was  therefore  still  pending 
before  him. 

Upon  this  we. remark  in  the  first  place,  that  the  language 
of  this  letter  is  very  insulting.  To  say  to  a  judge  that  a  cer* 
tain  roling  which  he  has  made  is  contrary  tq  every  principle 
of  law,  and  that  everybody  knows  it,  is  certainly  a  most  §^- 
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vere  imputation.     The  learned  x^unsel  for  appellant  sajB  in 
his  brief: 

"There  is  nothing  in  Mr.  Pryor's  letter  to  Judge  Campbell 
that  is  iusulting,  contemptuous,  or  even  the  least  disrespectful. 
Mr.  Pryor  simply  tells  the'judge,  in  a  plain,  matter-of-fact  way, 
that  he  has  committed  an  error  of  law  in  his  decision,  if  such 
decision  is  as  has  been  represented  to  him,  and  in  that  event 
requests  that  his  exceptions  thereto  may  be  allowed,  to  the 
end  that  he  may  have  an  opportunity  of  presenting  the  matter 
to  the  supreme  court  for  review.  There  is  no  reflection  upon 
the  motives  of  the  judge  in  rendering  such  decision;  or  impu- 
tation upon  his  integrity;  nothing  m  fact  to  which,  in  the 
light  of  reaflon  and  fairness,  dny  possible  intention  of  con- 
tempt can  be  attached.  In  the  warrant  issued  for  the  arrest 
of  Mr.  Pryor,  the  judge  states  that  the  letter  was  written  for 
the  purpose  of  *  insulting,  abusing,  and  intimidating'  him. 
There  is  nothing  insulting  in  the  letter — unless  it  is  an  insult 
to  this  judffe  for  an  attorney  to  disagree  with  him  upon,  a 
question  of  law;  nothing  abusive  about  it,  unless  it  is  the 
unpardonable  temerity  of  the  expressions  Aat  evidence  the 
dissent  on  the  part  of  the  attorney  from  the  exposition  of  the 
law  by  the  judge;  nothing  about  it  calculated  to  intimidate,' 
unless  it  is  the  statement  that  the  disputed  question  will  be . 
referred  to  the  supreme  court  for  review." 

We  cannot  concur  in  this  construction  of  the  letter.  It  is 
not  merely  an  assertion  of  a  diflierence  of  opinion,  but  a  charge 
that  he  has  decided  in  a  way  that  he  as  well  as  everybody  else 
knew  to  be  wrong.  To  say  to  a  judge  that  his  ruling  is  con- 
trary to  every  principle  of  law,  may  be  simply  a  reflection 
upon  his  intelligence;  but  to  couple  with  it  an  assertion  that 
everybody  knows  it,  is  clearly  an  imputation  upon  his  in- 
tegrity. How  can'  ^  judge  be  honest,  and  yet  decide  contrary 
to  that  which  he  as  well  as  all  others  knows  to  be  the  law? 

We  remark  secondly,  that  an  attorney  is  under  special  ob- 
ligatiotis  to  be  considerate  and  respectful  in  his  conduct  and 
communications  to  a  judge.  He  is  an  oflicer  of  t]ie  court, 
and  it  is  therefore  bis  duty  to  uphold  its  honor  and  dignity. 
Certain  privileges  attach  to  him  by  reason  of  such  official  pb- 
«ition.  He  may  in  the  trial  of  eases  use  language  concerning 
witnesses,  and  parties,  and  all  matters  and  things  in  issue, 
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which  elsewhere  and  under  .other  circqmatances  would  be 
libelouB.  By  virtue  of  this  privilege,  we  often  hear  from  the 
lips  of  oonnee]  in  argument,  or  read  in  the  briefs  filed  in  pro- 
ceedings in  error  in  this  court,  the  most  severe  animadversion 
and  criticism  upon  the  conduct  and  rulings*  of  the  courts  from 
which  the  proceedings  are  brought  They  have  the  same 
right  of  criticising  the  ruling  and  conduct  of  those  courts 
in  proceedings  pending  here,  that  they  have  in  those  courts 
of  criticising  the  actions  and  conduct  under  review  there.  In 
other  words^  th« ,  independence  of  the  profession  carries  with 
it  the  right  freely  to  challeoge,  criticise,  and  condemn  all 
matters  and, things  under  review  and  in  evidence.  But  with 
this  privilege  goes  the  corresponding  obligation  of  copstapt 
courtesy  and  respect  toward  the  tribunal  in  which  the  pro- 
ceedings are  pending.  And  the  fetct  that  the  tribunal  is  an 
inferior  one,  and  its  rulings  not  final  and  without  appeal,  dpes 
not  diminish  in  the  slightest  degree  this  obligation  of  cour- 
tesy and  respect  A  justice  of  the  peace  before  whom  the 
most  trifling  matter  is  being  litig^6<l9  ^^  entitled  to  receive 
from  every  attorney  in  the  case. courteous  and  respectful  treat- 
ment. He  is  pro  hoc  vice  the  representative  of  the  law,  as 
fully  as  the  chief  justice  of  the  United  States  in  the  most 
important  case  pending  before  him.  A  failure  to  extend  this 
courteous  and  respectful  treatment,  is  a  fisiilure  of  duty;  and 
it  may  be  so  gross  a  dereliction  as  to  warrant  the  exercise  of 
the  power  to  punish  for  contempt  Kow  as  we  have  said,  the 
langa^e  of  the  letter  is  insulting.  It  woulid  be  so.  regarded 
outside  of  judicial  proceedings,  and  in  the  intercourse  of  gen- 
tlemen. To  charge  another  with  knowingly  doing  an  illegal 
act,  would  always  be  regarded  as  an  imputation  to  be  resented. 
Change  the  circumstances  a  little:  suppose  in  a  public  trial 
in  the  court-house,  after  a  ruling  had  been  mad^,  an  attorney 
in  the  case  should  say  to  the  court:  ^^That  ruling  is  not  the 
law,  and  your  honor  knows  it/V  Who  would  doubt  that  the 
court  might  rightlytreatauch  language  ,as  contempt,,  and 
.punish  it  accordingly  T,  Yet  practically  .!jia,t  is  this  ci^e. 
ThA  fitct  tha^  .in  the  caae^  supposed,  othpra^^e  listening,  ap^d 
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hear  the  words,  and  in  this  the  language  reaches  the  jodge 
alone^  does  not  <^hange  the  quality  of  the  act.  It  will  be 
borne  in  mind  that  the  remarks  we  have  made  apply  only 
while  the  matters  which  give  rise  to  the  words  or  acts  of  the 
attorney  are  pending  and  undetermined.  Other  considera- 
tions apply  after  the  matters  have  finally  been  determined, 
the  orders  signed,  or  the  judgment  entered.  For  no  judge, 
and  no  court,  high  or  low,  is  beyond  the  reach  of  public  and 
individual  criticism.  After  a  case  is  disposed  of,  a  ootrrt  or 
judge  has  no  power  to  compel  the  public,  or  any  individual 
thereof,  attorney  or  otherwise,  to  consider  his  rulings  correct, 
his  ^conduct  proper,  or  even  his  integrity  free  from  stain,  or 
to  punish  for  contempt  any  mere  criticism  or  animadversion 
thereon,  no  matter  how  severe  or  unjust  Nor  do  we  wish  to 
be  understood  as  expressing  any  opinion  as  to  the  power  to 
punish  others  than  attorneys  and  officers  of  the  court,  for 
language  or  conduct  even  while  the  matter  is  pending  and 
undetermined.  Whether  the  same  rules  and  considerations 
apply  to  them  or  not,  we  do  not  care  to  inquire.  Such  is 
not  the  case  before  us;  and  to  this  case  alone  do  our  remarks 
apply. 

We  remark  again,  that  a  judge  will  generally  andunseb/  pass 
unnoticed  any  m^re  hasty  and  unguarded  expression  of  pas- 
sion, or  at  least  pass  it  with  simply  ia  reproof.  It  is  so  that,  in 
every  case  where  a  judge  decides  for  one  party,  he  decides 
against  another;  and  ofttimes  both  parties  are  beforehand 
equally  confident  and  sanguine.  The  disappointment  there- 
fore is  great,  and  it  is  not  in  human  nature  that  there  should 
be  other  than  bitter  feeling,  which  often  reaches  to  the  judge 
as  the  cause  of  the  supposed  wrong.  A  judge  therefore  ought 
to  be  patient,  and  tolerant  of  everything  which  appears  but 
the  momentary  outbreak  of  disappointment.  A  second  thought 
will  generally  make  a  party  ashamed  of  such  outbreak,  and 
the  dignity  of  the  court  will  suffer  none  by  passing  it  in 
silence.  On  the  other  hand,  a  little  thing  which  is  properly 
unnoticed  once,  may  by  its  repetition  require  notice  and  pun- 
isHmeiit.  '  It  is  but  a  little  matter  to  whisper  a  single  time  in 
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the  presence  of  a  court  in  session,  bat  if  repeated,  and  the 
monitions  of  the  court  disregarded,  it  may  become  not  merely 
the  privilege,  but  the  clearest  duty  of  the  court  to  punish  for 
contempt  So  an  attorney  sometimes,  thinking  it  a  mark  of 
independence,  may  become  wont  to  use  contemptuous,  angry, 
or  insulting  expressions  at  every  adverse  ruling,  until  it  be- 
comes the  court's  clear  duty  to  dieck  the  habit  by  the  severe 
lesson  of  a  punishment  for  contempt.  The  single  insulting 
expression  for  which  the  coart  punishes  may  therefore  seem  to 
those  knowing  nothing  of  the  prior  conduct  of  the  attorney, 
and  looking  only  at  the  single  remark,  a  matter  which  might 
well  be  unnoticed;  and  yet  if  all  the  conduct  of  the  attorney 
was  known,  the  duty  of  interference  and  punishment  might 
be  clear.  We  make  these  suggestions,  not  as  intimating  that 
such  has  been  the  prior  conduct  of  the  attorney  in  this  case, 
for  we  neither  know  nor  have  heard  anything  outside  of  this 
single  matter  which  reflects  at  all  upon  him.  We  do  it  simply 
to  indicate  that  the  wisdom  or  necessity  of  the  court's  action 
is  not  always  disclosed  by  the  single  matter  apparent  in  the 
record,  and  that  therefore,  in  a  matter  like  this,  involving  per- 
sonal conduct  toward  the  court,  a  large  regard  must  be  paid 
to  its  discretion.  If  the  language  or  conduct  of  the  attorney 
is  insulting  or  disrespectful,  and  in  the  presence,  real  or  con- 
structive, of  the  court,  and  during  the  pendency  of  certain 
proceedings,  we  cannot  hold  that  the  court  exceeded  its  power 
by  punishing  for  contempt.  See  generally  on  the  subject  of 
contempts,  2  Bishop  on  Cr.  Law,  5th  ed,  ch.  12,  §  242,  and 
following,  and  cases  cited;  4  Blackstone,  288;  Com.  v,  Han- 
dridffe,  2  Va.  Cases,  408. 

We  remark  finally,  that  while  from  the  very  nature  of 
things  the  power  of  a  court  to  punish  for  contempt  is  a  vast 
power,  and  one  which  in  the  hands  of  a  corrupt  or  unworthy 
judge  may  be  used  tyratinically  and  unjustly,  yet  protection  to 
individuals  lies  in  the  publicity  of  all  judicial  proceedings,  and 
the  appeal  which  may  be  made  to  the  legislature  for  proceed* 
ings  against  any  judge  who  proves  himself  unworthy  of  the 
power  intrusted*  to  h'lm. 
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The  conclusion  then  to  which  we  have  come  is,  that  the 
order  of  the  district  judge  must  be  affirmed.  It  perhaps 
should  be  added  that  in  the  long  answer  made  by  the  appel- 
lant to  the  order  to  show  cause  why  he  should  not  be  pun- 
ishedy  he  tenders  no  apology,  and  expresses  no  regret  for  the 
language  used,  but  insists  upon  his  right,  to  use  it  Order 
affirmed. 

All  the  Justices  concurring. 


Thb  Statb  oTf  Kansas  v.  Miohabl  Boobbs. 

Cbiminal  Ijlw;  8elf'D(fen$e.  Where  one  oommences  an  alteration  with 
another,  and  strikes  his  adversary  with  his  hand,  with  no  purpose  or 
design  to  kill  or  cause  great  bodily  injury  to  him,  and  his  adversary 
repels  such  assault  with  a  deadly  weapon,  and  after  the  assailed  has  shot 
and  wounded  the  assailant,  and  haa  retired  behind  a  wall,  and  the 
assailant  oeases  to  follow,  bat  has  neither  retreated  nor  attempted  any 
abandonment  of  the  conflict,  Jield,  that  the  assailant  is  not  justified  in 
defending  his  own  life  to  the  taking  of  the  life  of  the  other,  even  if  the 
assailed  attempts  at  the  time  to  shoot  the  assailant.  IState  v.  Potter,  18-414^ 
425;  8UUev,Bohan,  19-29,  66;  lOote  «.  fibott, 24768.] 


Appeal  from  Dickinson  District  Court. 
BoGBRS  was  charged  by  information  with  murder  for  killinp^ 
one  LeggetL  He  was  tried  at  the  September  Term  1876,  of 
the  district  court,  and  convicted,  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  ten  yeara.  He  now  brings  the 
case  here  by  appeal,  alleging  error  in  refusing  instructions 
asked  by  his  counseL  The  instructions  refused,  and  the  £BU^ts» 
are  stated  in  the  opinion. 

.   McClure  ^  Humphrey^  for  appellant 

WUard  Davis^  Attorney-General,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  The  appellant  was  charged  hy  information 
with  murder  in  the  first  degree  in  killing  John  Leggett,  and 
upon  trial  was  found  guilty  of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  ten  years.  From  that  convic- 
tion and  sentence  he  has  appealed  to  this  court.  The  single 
error  assigned  is  the  refusal  of  the  court  below  to  give  the  fol- 
lowing instructions: 

"If  the  jury  find  from  the  evidence  that  the  defendant,  in  an 
altercation  between  them,  commenced  by  the  defendant,  struck 
the  said  Leggett  with  his  hand,  with  no  purpose  or  design  to 
kill  or  cause  great  bodily  injury  to  said  Leggett,  said  Leggett 
had  no  right  to  repel  such  assault  with  a  deadly  weapon;  and 
if  be  did  so,  and  after  he  had  shot  and  wounded  the  defendant, 
and  had  retreated  behind  a  wall,  and  the  defendant  had  ceased 
to  follow  him,  (if  the  iury  so  find,)  said  Leggett  again  shot  or 
attempted  to  shoot  at  defendant,  the  defendant  was  justified  in 
defending  his  own  life,  even  to  the  taking  of  the  life  of  said 
Leggett*^ 

Two  inquiries  are  suggested  in  the  case  presented  to  us  fbr 
consideration.  First,  was  there  evidence  before  the  jury  which 
rendered  it  necessary  or  proper,  supposing  the  instruction  re- 
quested to  contain  a  correct  statement  of  the  law  in  the  abstract, 
to  give  it  to  the  jury?  and  second,  is  it  objectionable  as  a  state- 
ment of  law?  We  first  recur  to  the  evidence.  Louis  Bruno 
testified  that  oai  the  morning  of  6th  May  1876,  he  was  in  Phil- 
lips' saloon  in  Abilene,  Pickinson  county;  *^that  Rogers  was 
there,  and  Leggett  was  tending  the  bar;  that  Rogers  asked  for 
a  glass  of  whisky  for  himself  and  partner;  Leggett  sdd  he 
could  not  have  any;  Rogers  asked  why.  Leggett  told  him  he 
had  done  everything  he  could  do  against  the  house,  besides,  he 
had  stolen  some  checks,  silver  spoons,  and  cards.  Rogers  said 
lie  was  a  damned  liar — that  he  had  not  taken  those  things. 
Leggett  told  him  he  could  prove  it  by  a  man  that  waa  sitting 
in  tibe  house,  then.  Leggett  called  on  me  to  prove  it,  and 
Rogers  asked  me  if  I  hud  seen  him  take  the  dbecks  or  spoons, 
•ad  I  told  him  I  bad  not  Rogers  said  to  Leggett,  ^  You  haye 
accused  me  of  taking  those  things,  and  I  will  make  you  dance 
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to  my  music/  Leggett  answered  *that  he  wanted  no  trouble 
with  him  whatever,'  and  said, '  for  Qod's  sake  do  let  me  alone, 
and  it  is  all  right' "  Several  witnesses  for  the  prosecution  tes- 
tified substantially  that  on  May  6th,  the  day  after  the  above 
controversy  between  Rogers  and  Leggett,  Rogers  came  into 
Carpenter's  restaurant,  in  Abilene,  about  noon;  that  Leggett 
was  in  the  room,  sitting  in  his  chair  after  eating  his  dinner,  as 
Rogers  came  in  the  door;  that  Rogers  walked  up  to  him  and 
accused  him  of  talking  about  him;  that  Rogers  shook  his  fist 
in  his  face,  and  said  he  had  better  keep  his  damned  mouth  shut 
about  him;  that  Leggett  rose  up;  that  a  few  words  passed  be- 
tween them,  and  then  Rogers  struck  Leggett  in  the  &ce;  that 
Leggett  staggered  and  ran  backward  about  fift;een  feet,  into  the 
kitchen;  that  during  the  altercation  Leggett  told  Rogers  to 
keep  away  from  him,  that  he  wanted  nothing  to  do  with  him; 
that  Rogers  followed  him  to  the  door,  and  as  he  got  to  the 
door,  he  put  his  hand  in  his  pocket  and  told  Leggett  to  draw 
his  six-shooter  and  shoot  if  he  wanted  to.  About  that  time 
Rogers  drew  his  pistol.  There  was  a  shot  fired.  As  the  shot 
was  fired,  Rogers  winced  back  a  little,  and  then  Rogers  pre- 
sented his  pistol  to  fire;  and  just  before  he  fired  there  was  a 
second  shot,  fired  by  Leggett  After  Rogers  fired,  Leggett 
fell,  in  the  kitchen.  Leggett  told  Rogers  to  keep  away  from 
him — he  wanted  nothing  to  do  with  him.  Rogers  did  not  re- 
treat back  any  aft;er  he  struck  Leggett,  until  he  fired;  Rogers 
Rhook  his  fist  in  Leggett's  face,  and  said  he  (Leggett)  had  bet- 
t^  keep  his  damned  mouth  ■  shut.  The  bullet  from  Rogers' 
pistol  entered  Leggett's  left  temple  on  the  side  of  the  head,  and 
Leggett  died  from  the  efiect  of  such  pistol  shot  abbtkt  August 
28th  1876.  Rogers  took  his  pistol  out  of  his  pants  pocket 
The  pistol  shots  w^e  quite  dose  together,  not  more  than  a 
minute  from  Hie  first  to  the  last  shot  The  last  two  pistol 
shots  were  almost  simultaneous.  Some  of  the  witnesses  testi- 
fied that  Rpgers  drew  his  pistol  out  of  his  pocket  before  the 
first  shot  was  &red. .  Oh  the  :pssrt  of  the  defense,  the  only  wit- 
nesses who  testified  to  the  altercation  in  Cairpenter^s  restaurant 
on  tbe  6th  of  May  Were  the  defendant^  and  ThomaS' Smith. 
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The  testimony  of  the  prisoner  was  to  the  effect  that  he  went 
into  Carpenter's  to  eat  dinner.  As  he  walked  toward  the  table 
he  saw  Leggett,  and  he  advanced  toward  where  he  was  sitting; 
he  told  him  he  had  been  talking  very  harshly  about  him,  and 
he  wanted  Leggett  to  take  it  back;  that  Leggett  started  to  rise 
out  of  his  chair,  and  as  he  rose,  his  hand  was  in  his  pants 
pocket,  drawing  his  pistol;  that  he  saw  Leggett's  pistol  as  he 
drew  it  out  and  made  an  effort  to  knock  the  pistol  out  of  Leg- 
gett's  hand;  the  pistol  went  off,  it  struck  the  prisoner  near  the 
waifit;  Rogers'  hand  struck  Leggett  on  the  shoulder;  that  Leg* 
gett  retired  then  back  to  the  kitchen  door;  as  he  got  to  the 
kitchen  door  he  fired  again.  Rogers  was  six  or  eight  feet  from 
him;  the  second  shot  struck  Rogers  in  the  abdomen;  that  then 
he  put  his  hand  in  his  coat  pocket  and  drew  his  pistol;  that 
Leggett  fired  the  second  shot  near  the  dining-room  door,  while 
yet  in  the  dining-room,  and  Rogers  was  then  six  or  eight  feet 
firom  him.  After  the  second  shot  Leggett  stepped  into  the 
kitchen;  he  was  out  of  Rogers'  sight;  when  Rogers  drew  his 
pistol  he  held  it  in  front  of  him.  After  Leggett  retreated  be- 
hind the  door  of  the  kitchen,  his  left  shoulder  and  right  hand 
came  in  sight,  and  his  head  leaned  out  so  he  could  see.  Rogers 
then  shot,  Leggett  fell,  and  his  pistol  dropped;  that  he  shot 
Leggett  because  of  the  motions  he  had  made,  and  the  attitude 
he  had  taken,  and  to  save  his  own  life;  that  he  did  not  shoot 
him  for  shooting  the  first  or  the  second  time;  that  Leggett  re- 
treated twelve  or  fourteen  feet;  that  he  followed  to  get  the  pis- 
tol. The  evidence  of  Smith,  who  was  invited  by  Rogers  to  go 
to  Carpenter's  to  dinner  that  day,  was  similar  to  that  of  Rogers 
as  to  the  commencement  of  the  altercation.  He  also  testified 
thAt,  from  where  Leggett  sat  at  the  time  Rogers  spoke  to  him, 
to  the  kitchen  door  to  which  Leggett  retreated,  was^  about 
eighteen  feet,  and. that  Rogers  was  following  L^gett,  when 
Leggett  shpt. the  second  time;  that  Rogers  drew  his  pistol  from 
his  coat  pocket  as  he  was  passing  the  end  of  the  dining-room 
table;  that  between;  the  second  shot  of  Leggeltt  and  Rogers' 
4bot^.  there  ^a^  apphort  i^  time  that  ao  oj^e  oould  tell  which 
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ahot  first;  that  he  heard  Rogers  say,  on  May  6thy  he  would 
give  Leggett  a  thumping;  also  heard  him  say  he  would  lick 
him ;  that  Rogers  was  a  heavier  and  stouter  man  than  Leggett, 
and  witness  thought  when  Rogers  came  in  that  the  foss  was 
coming  to  a  focus.  This  witness  called  Leggetf  s  pistol  a  small 
pop-gun,  and  one  of  the  Smith  ft  "Wesson  pattern. 

The  court  in  its  general  charge  instructed  the  jury  on  the 
state  of  the  evidence  as  claimed  hy  the  prosecution,  that,  ^^It 
is  for  the  jury  to  decide  from  the  evidence  whether  the  de- 
fendant had  reasonable  cause  to  apprehend  danger  to  his  life, 
or  some  great  personal  injury,  and  whether  at  the  time  he  fired 
the  shot  he  was  in  immediate  danger  of  his  life  or  some  great 
bodily  harm  or  injury  from  the  deceased,  from  which  he  rea- 
sonably supposed  he  could  not  escape  except  by  disabling  the 
deceased,  or  by  taking  his  life.  In  such  a  case  he  would  be 
entitled  to  acquittal.  But  when  a  party  claims  a  justification 
for  killing  his  adversary,  it  must  not  be  in  a  combat  of  his  own 
seeking;  nor  when 'he  provokes  another  to  commence  an  affiray 
for  the  purpose  of  having  a  pretext  to  take  the  life  of  his  as- 
sailant And  if  a  man  for  the  purpose  of  bringing  another 
into  a  quarrel  provokes  him  so  that  an  a^&ay  is  commenced, 
and  the  person  causing  the  quarrel  is  over-matched,  and  to  save 
himself  from  apparent  danger  kills  his  adversary,  he  would  not 
be  justifiable;  because  t^e  necessity  being  of  his  own  creating ' 
shall  not  operate  in  his  excuse.''  At  the  instance  of  the  de- 
fendant the  court  also  instructed  tlie  jury  that,  *^  If  the  jury 
find  from  the  evidence  that  in  an  altercation  of  words  between 
the  defendant  and  the  deceased,  sud  Leggett  made  an  assault 
on  the  defendant  with  a  deadly  weapon  or  loaded  pistol,  and 
shot  at  and  wounded  the  defendant,  and  that  while  the  said 
Leggett  was  endeavoring  to  shoot  defendant  again,  he  shot  said 
Leggett  and  caused  a  wound  which  produced  the  death  of  said 
Leggett,  the  defendant  acted  in  self-defense,  and  was  justi- 
fiable.'' 

We  do  not  think  the  instruction  refused  either  necessaay,  or 
proper.    It  might  have  misled  the  jmry.    Ii^  our  view,  the  evi- 
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dence  does  not  show  that  Rogers  ceased  to  follow  Leggett^  in 
the  full  signiiicance  that  these  words  imply.  A  cessation  on 
the  part  of  Rogers  to  adyance  for  a  single  moment,  does  not 
show  he  had  given  up  the  pursuit,  or  had  ceased  to  follow.  In 
one  aspect  of  the  case,  Rogers  ceased  to  advance,  just  as  he 
shot;  hut  hefore  this,  his  pistol  waa  in  his  hand  in  front  of 
him,  and  the  &tal  bullet  was  fired  by  Rogers  almost  instantsr 
neously  with  the  second  shot  of  Leggett  The  instruction  con- 
tradicts the  theory  of  the  defense,  that  Leggett  first  made  an 
assault  on  the  defendant,  and  concedes  that  the  prisQQer  com- 
menced tixe  altercation,  and  struck  the  deceased  first  with  his 
hand.  All  the  evidence  shows  that  Leggett  retreated;  that  he 
retired  from  fiite^i  to  eighteen  feet;  that  he  was  literally  try- 
ing to  escape  from  the  presence  of  Rogers;  that  Rogers  made 
no  attempt  to  shun  the  combat;  that  he  advanced  to  the 
time  that  Leggett  obtained  mere  temporary  shelter  behind 
the  door  or  partition  of  the  kitchen,  but  shot  the  moment 
Leggett  presented  his  arm  and  head  therefrom.  Nowhere  la 
the  altercation  did  Rogers  manifest  sufficient  good  &ith  on  his 
part  to  remove  the  apprehension  of  his  adversary.  Had  he 
exhibited,  after  the  first  blow  was  struck,  half  the  diligence 
that  Leggett  did  to  avoid  further  encounter,  it  is  more  than 
probable  that  Leggett  would  have  been  saved  from  an  untimely 
death,  and  the  prisoner  from  a  long  confinement  in  prison. 
Rogers  testified  that  he  followed  up  Leggett,  but  gave  the  ex- 
cuse that  he  wished  to  disarm  his  opponent  Of  the  two, 
Rogers  was  the  abler  and  stronger;  he  had  the  more  physical 
strength,  yet  he  made  no  efiTort  to  retreat,  no  attempt  to  escape 
from  L^gett;  and  he  hesitated  only,  when  he  supposed  his 
antagonist  was  in  a  position  to  render  his  ftgrther  advance  dan- 
gerous; that  hesitation  was  for  a  moment  only;  when  the  op- 
portunily  ofiered,  the  bullet  from  his  ready  pistol,  fired  with 
his  own  hand,  pierced  the  temple  of  Leggett,  and  the  latter 
fell  with  a  fatal  wound. 

But  if  we  have  mistaken  in  any  way  the  evidence  pre^ent^d 
in  the  record,  still  we  think  the  instruction  refused  ought  not 
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to  have  been  given^  as  it  is  objectionable  as  a  statement  of  law. 
The  instruction  assumes  that  Rogers  followed  Leggett,  after 
commencing  the  altercation,  and  striking  him  with  his  hand, 
and  assumes  no  explanation  of  his  ceasing  to  pursue.  The 
words,  "and  the  defendant  had  ceased  to  follow  him,"  are  not 
broad  enough  in  their  import;  are  not  sufficiently  expressive 
of  any  intention  on  the  part  of  Rogers  to  abandon  the  conflict 
He  may  for  the  instant  have  ceased  to  follow,  to  gain  fresh 
strength,  or  some  new  advantage  for  the  attack.  If  the  in- 
struction is  based  upon  the  view  that  Rogers  had  repented,  and 
was  ceasing  his  pursuit,  preparing  to  flee,  then  there  is  no  as- 
sumption in  the  instruction  that  Rogers  had  done  "  work  meet 
for  repentance/'  We  do  not  hold,  that  when  one  person, 
with  no  felonious  intent,  but  simply  for  the  purpose  of  inflict- 
ing a  personal  chastisement,  strikes  another  with  his  hand,  he 
has  absolutely  forfeited  all  right  to  exist,  as  the  able  counsel 
for  the  appellant  suggests  must  be  the  result,  if  this  instruction 
be  held  not  good  law.  In  discussing  the  question  of  self- 
defense  Lord  Hale  says:  "Supposing  that  A,  by  malice  makes 
a  sudden  assault  upon  B.,  who  strikes  again,  and  pursuing  hard 
upon  A.,  A.  retreats  to  the  wall,  and  in  saving  his  own  life  kills 
B. ;  some  have  held  this  to  be  murder,  and  not  se  defendoj  because 
A.  gave  the  first  assault*  But  Mr.  Dalton  thinketh  it  to  be  5tf 
defendo^  though  A.  made  tiie  first  assault,  either  with  or  without 
malice,  and  then  retreated.  It  seems  to  me  that  if  A.  did  re- 
treat to  the  wall  upon  a  real  intent  to  save  his  life,  and  then 
merely  in  his  own  defense  killed  B.,  that  it  is  se  defendo.  But 
if  on  the  other  side,  A.,  knowing  his  advantage  of  strength,  or 
skill,  or  weapon,  retreated  to  the  wall  merely  as  a  design  to 
protect  himself  under  shelter  of  the  law,  but  really  intending 
to  kill  B.,  then  it  is  murder,  or  manslaughter,  as  the*  circimi- 
stances  of  the  case  require."  1  Hale's  P.  C,  479, 480.  Again: 
"  If  A.  assaults  B.  first,  and  upon  the  assault  B.  re-assaults  A., 
and  that  so  fiercely  that  A.  cannot  retreat  to  the  wall  or  other 
ncn  UUra  without  danger  of  his  life;  nay,  though  A.  fall  upon 
the  ground  upon  the  assault  of  B.,  and  then  kills  B.,  this  G^iall 
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not  be  interpreted  to  be  se  defendo,  but  to  be  murder,  or  simple 
hondcide,  according  to  the  circumstances  of  the  case;  for  oth- 
erwise we  should  have  all  cases  of  murders  or  manslaughters 
by  the  way  of  interpretations  turned  into  se  defendo.'*  1  Hale 
P.  C.  482. 

What  acts  have  been  held  so  far  to  abridge  a  man's  right  of 
defense,  tbat  if  he  thereupon  kill  another,  he  cannot  be  ac- 
quitted of  all  crime,  see  State  v.  Stan-,  88  Mo.  270;  State  v.  Hilly 
4Dev.  Bot.  491;  Vaiden  v.  Commonweatthy  12  Gratt.  717;  Adams 
V.  The  People,  47  HI.  876;  Haynes  v.  The  State,  17  Ga.  466; 
Commonwealth  v.  Drum,  58  Pa.  St.  9;  Staffer  v.  State,  15  Ohio 
8t  47;  Stuart  v.  State,  1  Ohio  Bt  66.  The  authorities  uniformly 
hold  that  the  person  who  first  commences  a  malicious  assault, 
then  continues  to  advance  as  the  assailed  retreats,  or  does  not 
in  good  faith  attempt,  so  far  as  he  can,  to  withdraw  from  the 
combat,  and  abandon  the  conflict,  cannot  justify  taking  the 
life  of  his  adversary,  however  ^necessary  it  may  be  to  save  his 
own,  and  must  be  deemed  to  have  brought  upon  himself  the 
necessity  of  killing  his  fellow-man.  We  see  no  reason  from 
the  authorities  cited  by  counsel,  or  the  argument  presented  in 
behalf  of  the  appellant,  in  any  way,  to  loosen  these  well- 
settled  principles  so  salutary  to  prevent  ^altercations,  and  to 
save  human  life.  The  mere  striking  of  one  person  by  another 
with  the  intention  to  commit  only  a  personal  chastisement,  is 
almost  sure  to  be  followed  by  a  dangerous,  if  not  deadly  re- 
sult, where  the  parties  are  armed  with  deadly  weapons,  as  in 
this  case;  and  while  the  carrying  of  the  pistol  loaded  for  use 
cannot  be  too  severely  censured,  too  strongly  condemned,  it  is 
unfortunately  a  too  prevalent  custom  to  be  wholly  ignored,  or 
to  suppose  that  an  encounter  between  two  persons  hostile  to 
each  other  will  only  result,  after  a  blow  is  given  by  the  first, 
in  a  combat  with  fiste.  The  blow  from  the  one  is  often  fol- 
lowed by  the  pistol-shot  from  the  other.  The  assailant  places 
himself  in  peril  when  he  make?  the  assault;  and  when  he  is 
in  fault,  and  calls  down  upon  himself  the  vengeance  of  the 
assailed,  he  caanot  be  justified  under  the  law  when  he  has  not 
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actually  '^put  into  exercise  the  duty  of  withdrawing  fronrthe 
place." 

Under  the  instructions  refused,  a  person  armed  with  a 
deadly  weapon,  who  commences  an  altercation,  commits  a  per- 
sonal chastisement  on  another,  advances  as  the  other  retreats, 
and  only  ceases  to  follow  in  order  to  watch  the  acts  of  his 
adversary,  and  anticipating  the  shot  of  his  opponent,  kills  the 
assailed  hy  the  quickness  of  his  movements,  is  freed  from  all 
blame,  and  stands  justified,  because  his  antagonist  in  his  re- 
treat too  fiercely  returns  the  assault,  and,  having  succeeded  by 
flight  to  reach  a  door  or  partition  from  behind  which  he  seelm 
to  defend  himself  while  he  has  reasonable  grounds  of  appre- 
hension that  he  is  in  imminent  danger.  Such  is.  not  the  law. 
The  instruction  not  given  does  not  place  the  appellant  in  a 
fitting  position  at  the  time  he  gave  the  mortal  wound  for  the 
law  to  say  he  was  remitted  to  his  right  of  self-defense. 

The  judgment  of  the  court  below  must  be  affirmed. 

All  the  Justices  concurring. 


Asa  Bxtbr  akp  John  Ebnsi  v.  Albx.  H.  Bbbd  a  aL 

Ambmdmemt;  Chavqimo  Cavbe  of  Acnov ;  When  noi  Alhttjable,  Where  an 
action  is  commenced,  as  is  claimed,  under  the  act  for  contesting  countf* 
seat  and  other  elections,  (ch.  79,  Iawb  of  1871,)  by  certain  electon  of  a 
certain  school  district  against  the  membersof  the  school  board  of  aach 
district,  to  contest  an  election  authorizing  the  issue  of  certain  school- 
district  bonds,  and  to  restrain  the  issue  of  such  bonds,  and  afterward 
the  defendants  cease  to  be  members  of  said  school  board,  becoming 
merely  private  citizens  of  said  school  district,  and  others  who  have  been 
appointed  to  take  their  place  issue  said  bonda,  and  afterward  still  others, 
who  are  opposed  to  said  election  and  to  everything  done  thereunder  or 
in  pursuance  thereof,  are  elected  and  become  members  of  said  school 
board,  hdd,  that  it  is  error  for  the  court,  Against  the  objections  of  said 
defendants  to  allow  the  plaintiffs  to  change  their  canse  <^  aeiion,  seCUng 
forth  new  facts  and  making  new  parties,  and  to  litigate,  at  the  coaCi  of  the 
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origmal  defendanii,  the  questions  whether  the  oounty  ccmmiasioneTS  shall 
be  relBtrained  from  levying  taxes  to  pay  said  bonds,  and  whether  the 
county  clerk  shall  be  restrained  from  putting  such  taxes  on  the  tax-roll. 
iBridge  Cd.  v.  WyandoUe  Co.,  10-326, 331 ;  Hay8  v.  EUl,  17-360, 362.] 

JErrcr  Jircm  JJchison  District  Court 
In  April  1878  a  petition  was  filed  by  Alexander  H.  Reedy 
Peter  Mvller^  John  Ketchj  Charles  Miller ^  WiUiam  S.  Knigkt  and 
Wm.  Betehel^  as  plaintiffs,  against  Wm.  Hammon  aa  director, 
Asa  Beyer  as  clerk,  and  John  Ernst  as  treasurer  of  school  dis- 
trict No.  81,  Atchison  county,  and  Benjamin  B.  Gale  as  county 
clerk  of  said  county,  as  defendants,  alleging  that  plaintiffs 
were  residents  in  and  electors  and  tax-payers  of  said  school- 
district;  that  the  school-district  election  held  on  the  10th  of 
said  April  in  said  district  "was  wholly  illegal  and  void,*'  set- 
ting forth  certain  acts  and  omissions  to.  support  such  allega- 
tion ;  that  defendants  Hammon,  Beyer  and  JEmst^  claiming  to 
he  the  officers  of  said  school  district,  elected  as  such  at  said 
illegal  election,  were  threatening  to  sell  certain  property  he- 
longing  to  the  district,  and  to  issue  school-district  bonds,  and 
praying  for  an  injunction,  etc.  Temporary  injunction  granted. 
Answer  filed  on  9th  May,  denying  all  alleged  illegal  acts  and 
proceedings,  and  alleging  the  legality  of  the  election  of  April 
10th,  and  alleging  that  the  question  of  issuing  the  proposed 
bonds  had  been  duly  submitted  to  the  electors  of  said  district, 
and  that  their  issuance  had  been  duly  authorized.  A  motion 
to  dissolve  such  injunction,  was  heard,  and  denied  by  the  dis- 
trict judge,  July  24th.  On  the  9th  of  August  1878  a  supple- 
mental petition,  alleging  the  death  of  defendant  Hammon,  the 
director  of  said  school  district,  the  appointment  of  Peter  MuUer 
(one  of  the  plaintifi[s)  to  fill  the  vacancy  in  the  said  ofiice  of 
treasurer;  that  Beyer  and  Ernst  had  "pretended  to  resign*' 
their  respective  offices,  that  the  county  superintendent  had 
"pretended  to  accept*'  such  resignations,  had  "pretended  to 
declare  their  offices,  and  also  the  office  of  director,  vacant," 
and  had  "pretended  to  appoint  one  D.'D.  High  as  treasurer, 
and  one  Jacob  Gibson  as  clerk,  and  one  Benj.  Boyer  as  di- 
rector of  said  school  district,"  "that  said  pretended  officers, on 
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the  25th  of  Jaly  1878  issued  fifteen  bonds  as  the  bonds  of  said 
school  district,  of  the  denomination  of  f  100  each,  and  of  the 
aggregate  amount  of  $1,500,"  payable  to  B.  P,  W.,  or  bearer, 
etc.,  alleging  that  such  bonds  were  illegal  and  fraudulent,  and 
had  been  illegally  registered,  etc.,  and  further  averring,  that 
the  board  of  county  commissioners  proposed  to  and  were  about 
to  levy  a  tax  on  the  property  of  said  school  district  to  pay  the 
interest  on  said  .bonds  falling  due  June  1st  1874,  which  tax 
would  be  wholly  illegal — and  the  plaintiffi  in  said  sup- 
plemental petition  prayed — 

"  That  the  said  L,  M.  Brig^,  J.  V.  Bryning  and  J.  H. 
Fitzpatrick,  bein^  and  constituting  the  board  of  county  com- 
missioners of  said  county  of  Atehison,  be  made  additional 
parties  to  this  action,  and  that  an  order  issue  enjoining  and 
restraining  them  as  such  board  of  county  commissioners  from 
levying  any  tax  or  assessment  upon  said  district,  and  upon 
the  property  of  the  plaintiffs,  for  the  payment  qf  any  interest 
or  for  sinking-fund,  or  for  final  redemption  of  said  bonds,  and 
enjoining  and  restraining  the  said  Gale  as  county  clerk  from 
placing  any  such  tax  or  assessment  on  the  tax-roll  for  collec- 
tion, and  declaring  the  former  registration  thereof  illegal  and 
void,  and  that  on  me  final  hearing  of  the  case  said  injunction 
be  made  perpetual." 

A  temporary  injunction  as  prayed  for  was  granted.  A  mo- 
tion was  filed  by  defendants  Beyer  and  Ernst  to  strike  the  sup- 
plemental petition  from  the  files,  which  motion  was  overruled. 
March  6th  1875  a  supplemental  answer  was  filed  by  Beyer  and 
Enfist  to  the  supplemental  petition,  setting  up  their  respective 
resignations  in  July  1873,  the  appointment  of  their  successors, 
allegbg  that  such  successors  duly  qualified  and  acted  as  clerk 
and  treasurer  of  said  district  until  other  successors  were  duly 
chosen  at  the  next  annual  school  district  meeting,  and  alleging 
that  since  the  24th  of  July  1873  they  had  not  nor  had  either  of 
them ^^  exercised  in  any  manner  the  duties  of  clerk  or  treasurer 
of  said  school  district"  Such  supplemental  answer  alleges 
that  the .  pnoceeds  of  the  bonds  mentioae^  in  th&  petition  aad 
the  supplemental  petition  were  duly  expended  by  their  succes- 
Bors  in  office  in  purchasing  a  new  site  and  building  a  new 


Digitized  by 


Google 


JANUARY  TERM,  1877.  89 

Statement  of  the  Case. 

Bchool-lioufle  for  such  dietrict — and  it  also  contains  the  fol- 
lowing: 

"  These  defendants  further  say,  that  the  annual  election  in 
add  school  district,  held  on  August  13th  1874,  was,  by  the 
general  consent  of  all  the  voters  and  inhabitants  in  said  school 
district,  held  in  said  new  school-house  so  built  on  said  new 
site  in  said  district  with  the  proceeds  as  before  stated;  that 
the  legal  voters  of  said  district  then  generally  attended  and 
participated  in  said  election,  and  at  said  election  of  the  plain- 
tiffs, w.  S,  Knight,  was  elected  director,  Wm.  Lewis  was 
elected  treasurer,  and  J.  M.  Eetch,  son  of  one  of  the  plain- 
tiffi,  waa  elected  clerk,  atl  of  whom  had  originally  pretended 
to  be  opposed  to  the  building  of  the  said  new  school-house, 
and  haa  advised  the  commencement  and  prosecution  of  this 
action;  and  with  foil  knowledge  that  such  bonds  had  been 
issued,  and  said  new  school-house  built  with  the  proceeds  of 
the  sale  thereof^  said  persons  respectively  did  accept  the  offices 
to  which  they  were  so  elected,  and  forthwith  did  qualify  and 
enter  upon  the  discharge  of  their  re^ective  duties  as  sucn  offi- 
cers, and  as  such  officers,  with  the  full  consent  of  said  school 
district,  and  with  a  full  knowledge  of  all  the  fects  as  herein- 
before stated,  did  proceed  to  hire  a  teacher  for  said  school 
district  to  teach  a  public  school  therein,  and  therefor  to  occupy 
the  said  new  schom-house.   *   *  * 

"Wherefore,  believing  that  the  plaintiffe  have  designedly 
and  willfiilly  prosecutea  this  action,  with  full  knowledffe  as 
aforesaid,  for  the  purpose  of  annoyance  to  these  defendants, 
and  the  public  officials  of  said  Atchison  county,  and  with  the 
expectation  and  puroose  of  using  and  enjoying  such  new 
school-house  site  and  school-house  erected  thereon,  as  legal 
voters  of  and  inhabitants  in  said  school-district,  as  they  have 
so  done,  and  are  prosecuting  this  action  for  the  further  pur- 
pose of  endeavoring  to  relieve  themselves  from  the  payment 
therefor  while  enjoying  the  fiill  benefits  of  the  same,  these  de- 
fendants now  respectfully  pray  the  dismissal  of  this  action  at 
the  costs  of  the  said  named  plaintiffe." 

Trial  at  the  March  Term  1876.  Finding  and  judgment  for 
plaintiflSB.  The  "judgment**  id  copied  in  the  opinion,  infrcu 
Defendants  Beyer  and  Ernst  appeal,  and  bring  tiie  case  here 
on  error  for  review. 
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W.  W.  Quthrie^  for  plaintiffs  in  error. 
D.  Martin,  for  defendants  in  error. 

The  opinion  of  the  conrt  was  delivered  by 

Valbntikb,  J. :  This  is  a  strange  case,  and  the  proceedings 
therein  are  exceedingly  tangled.  It  is  claimed  by  defendants 
in  error,  who  were  plaintiffs  below,  that  the  action  was  in- 
tended to  be  brought  under  the  act  providing  for  contesting 
county-seat  and  other  elections,  (Laws  of  1871,  page  190,  ei  seq.) 
Kow  this  may  be  so;  and,  for  the  purpose  of  this  case,  we  shall 
assume  that  it  is  so;  but  still,  no  such  action  as  is  provided 
for  in  that  act  was  ever  prosecuted  to  final  judgment  in  this 
case.  If,  in  fact,  the  plaintiffs  below  commenced  this  action 
under  said  act,  (and  whether  they  did  or  not,  or  whether  they 
could  do  so,  we  do  not  now  choose  to  decide,)  then  they  evi- 
dently abandoned  their  original  cause  of  action  long  before 
any  trial  was  had  in  the  case,  and  prosecuted  a  new  supposed 
cause  of  action,  by  filing  a  new  and  supplemental  petition, 
setting  forth  therein  a  new  supposed  cause  of  action,  making 
new  parties  defendant,  asking  for  other  relief  than  that  asked  for 
in  the  original  petition,  and  asking  for  such  relief  as  they  could 
not  have  obtained  under  said  act  for  contesting  elections;  and 
they  prosecuted  this  new  supposed  cause  of  action  to  final  judg- 
ment, and  obtained  judgment  on  such  new  supposed  cause  of 
action,  and  on  it  alone.  And  all  this  was  done  over  and  against 
the  objections  and  exceptions  of  plaintiffs  in  error,  defendants 
below. ,  Said  judgment,  and  the  only  judgment  rendered  in 
the  case,  reads  as  follows: 

"Thereupon  it  is  considered  and  adjudged  by  the  court 
here,  that  the  preliminary  injunctions  heretofore  granted  in 
this  action  be  and  the  same  are  hereby  made  perpetual;  and 
the  board  of  county  commissioners  are  forever  enjoined  and 
restrained  fi*om  levying  any  tax  for  the  pavment  of  any  in* 
terest  on  said  bonds,  or  the  principal  thereof;  and  tiie  county 
clerk  is  forever  ei^oined  and  restrained  from  placing  any  bu<£ 
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tax  on  the  tax-roll  of  said  county.  And  it  appearing  that  the 
said  WUliam  Hammon,  diceetor,  died  during  the  pendency  of 
this  action^  and  that  the  board  of  county  commissioners  and 
the  county  derk  are  necessary  but  only  nominal  parties,  hav- 
ing no  pecuniary  interest  therein,  it  is  therefore  considered 
and  adjudged  that  the  plaintitts  nave  and  recover  of  and  from 
the  said  defendants,  Asa  Beyer,  as  clerk,  and  John  Ernst,  as 
treasurer  of  said  school  district  No,  81,  Atchison  county,  their 
costs  in  this  behalf  expended.  And  the  defendants  here  ex- 
cept to  each  and  every  such  finding  and  conclusion,  and  the 
action  and  decision  of  the  court  herein.'* 

Now  this  is  evidently  not  a  judgment  in  a  contested  elec- 
tion case.  Under  the  act  for  contesting  elections  the  court 
has  no  power  to  restrain  county  commissioners,  or  any  one 
else,  from  levying  any  tax.  Neither  has  the  court  any  power 
under  said  act  to  restrain  the  county  clerk,  or  any  one  else, 
from  placing  any  tax  upon  the  tax-roll.  Nor  had  the  court 
any  power  or  authority  in  this  case  to  compel  the  defendants 
Beyer  and  Ernst  to  pay  the  costs  of  litigating  the  questions 
whether  the  county  commissioners  and  the  county  clerk  should 
be  so  restrained  in  this  particular  case.  Besides,  Beyer  and 
Ernst  were  at  this  time  merely  private  citizens,  having  no  in- 
terest in  this  litigation  different  from  that  of  any  other  citizen 
of  said  school  district.  They  had  held  no  office  for  nearly  two 
years  prior  to  the  rendering  of  this  judgment,  and  were  not 
attempting  to  manage  the  afiairs  of  said  school  district  in  any 
particular.  W.  S.  Knight,  one  of  the  plaintiffs  below,  was 
director  of  said  school  district;  William  Lewis  was  treasurer, 
and  J.  M.  Ketch,  a  son.  of  one  of  the  plaintiffs,  was  clerk;  and 
all  of  these  men  were  opposed  to  said  election,  and  to  every- 
thing that  was  done  thereunder,  or  in  pursuance  thereof. 
There  was  no  excuse  therefore  for  compelling  Beyer  and  Ernst 
to  litigate  these  questions.  Said  Beyer  and  Ernst  ceased  to  be 
members  of  said  school  board  before  said  supplemental  peti- 
tion was  filed;  and  said  supplemental  petition  stated  t^ese 
facte,  and  other  facts  wholly  outside  of  the  original  cause  of 
action,  and  then  asked  for  the  relief  for  which  the  plaintiffs  be- 
low finally  obtained  said  judgment.    If,  when  Beyer  and  Ernst 
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ceased  to  be  members  of  said  school  board,  and  ceased  to  have 
any  interest  in  said  litigation,  the  plaintifis  had  stepped  all 
farther  proceedings  against  them,  except  proceedings  to  deter- 
mine who  should  pay  the  costs  np  to  that  time,  it  is  possible 
(but  this  question  we  do  not  decide)  that  the  plaintifis  might 
have  obtained  a  judgment  against  Beyer  and  Ernst  for  the 
costs  which  accraed  up  to  that  time.  But  the  plaintifis  did 
not  choose  to  stop  there,  and  have  the  question  then  deter- 
mined who  should  pay  the  costs,  but  they  filed  a  new  and  sup- 
plemental petition,  setting  forth  new  facts  which  could  have 
no  place  in  a  cause  of  action  under  said  statute,  and  concern- 
ing which  facts  the  defendants  Beyer  and  Ernst  could  have  no 
possible  interest  different  from  that  of  the  other  residents  of 
the  district;  and  they  chose  to  litigate  the  case  upon  these 
new  facts,  notwithstanding  tiie  continued  protestations  and  ob- 
jections of  the  defendants  Beyer  and  Ernst  And  they  ob- 
tained the  judgment  they  sought  upon  these  new  fitcts.  But 
the  judgment  cannot  be  sustained  under  said  act  for  contest- 
ing elections;  and  indeed,  if  we  take  no  other  facts  than  those 
alleged  in  the  various  petitions  of  the  plaintiffi,  and  consider- 
ing all  these  facts  to  be  true,  it  cannot  be  sustained  upon  any 
other  statute  or  law.  Other  facts  are  still  wanting  in  order  to 
make  a  good  cause  of  action  in  favor  of  the  plaintiffs  and 
against  any  person.  {Bridge  Co.  v.  Wyandotte  Country  10  Kas. 
326;  Hays  v.  SiUy  17  Kas.  360.)  The  judgment  is  erroneous 
in  whole,  and  in  part    It  must  therefore  be  reversed. 

Bebwbe,  J.,  concurring. 

HoRTOK,  C.  J*,  not  sitting  in  the  oaa^ 
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Missouri  Yallbt  Lm  Insttranob  Oompant  ▼.  Arthub  D. 

Sturqbs. 

I'FB  Ihsdbakcb;  Beneficiary,  and  Aittgnte,  m%ul  hone  cm  hdareti  in  Ufe  oj 
Auured,  A  person  who  has  no  interest  in  another's  life  cannot  pnrcbnse 
or  take  by  assisniment  an  insaranoe  policy  on  such  life.  Sach  a  thing 
would  be  clearly  against  public  policy,  and  is  not  authorised  by  law. 
[State  9.  fftnfMr,  17-298.] 

JBrror  from  Labette  District  Court. 

Action  by  Sturges  to  recover  $2,000,  the  amount  of  a  policy 
of  insurance  issued  by  the  Missouri  VaUey  Life  Ins.  Co,  to  one 
Enoch  Haynes,  and  on  the  life  of  Haynes.  The  material  facts 
are  stated  in  the  opinion,  infra.  Trial  at  the  June  Term  1874 
of  the  district  court.  Verdict  and  judgment  for  plaintiff,  and 
the  lyisurance  Company  bring  the  case  here  on  error. 

T.  A.  Hurdy  for  plaintiff  in  error. 
A.  H.  AyreSj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J. :  The  only  question  involved  in  this  case  is, 
whether  the  defendant  in  error  (plaintiff  below)  has  a  right  to 
recover  on  a  certain  life-insurance  policy.  That  the  policy  was 
valid  when  issued,  and  that  the  injured  is  dead,  are  facts  ad- 
mitted by  the  insurance  company;  but  still  the  company  claim 
that  the  plaintiff  cannot  recover,  first,  because  the  policy  was 
forfeited  prior  to  the  death  of  the  insured  for  non-payment  of 
premiums;  and  second,  because  the  plaintiff  has  no  legal  or 
valid  interest  in  said  insurance  policy.  We  shall  assume  that 
s^d  policy  was  not  forfeited,  (and  such  would  probably  be  our 
decision  if  we  were  to  decide  the  question,)  and  shall  proceed 
at  once  to  the  consideration  of  the  other  question.  The  £Etcts 
of  the  case,  so  &r  as  it  is  necessary  to  state  them,  are  substan- 
tially $»  follows:  On  March  16th  1870,  Enoch  Haynes  procured 
from  the  plaintiff  in  error  an  insurance  policy  on  his  own  life 
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for  the  sum  of  $2,000.  The  premiums  were  made  payable 
quarterly  on  the  16tli  days  of  March,  June^  September  and  De^ 
cember  of  each  year,  during  the  continuance  of  said  policy, 
and  the  amount  of  each  premium  was  $87.68.  On  May  8th 
1872^  Haynes  assigned  said  policy  to  the  plaintift*  below,  Ar- 
thur D.  Sturges,  who  had  no  interest  in  the  life  of  Haynes. 
The  insurance  company  assented  to  said  assignment  The 
plaintiff  Sturges  afterward  paid  the  premiums  on  said  policy. 
On  80th  January  1878,  Haynes  died,  and  Sturges  then  com- 
menced this  action  against  ihe  insurance  company  to  recover 
die  amount  of  said  insurance  policy.  Can  he  recover?  We 
think  not.  Sturges  never  had  any  interest  in  the  life  of 
Haynes,  but  on  the  contrary,  his  whole  interest,  after  said  as- 
signment, was  in  the  death  of  Haynes.  Each  year  that  Haynes 
lived,  Sturges  was  compelled  to  pay  out  $160.82  without  the 
slightest  hope  of  ever  receiving  anything  in  return  therefor. 
He  was  compelled  to  pay  that  amount  in  order  to  preserve  the 
life  of  his  insurance  policy;  but  no  payment  that  he  could 
make  would  ever  increase  the  amount  of  the  benefit  which  he 
expected  finally  to  receive.  The  policy,  in  case  of  death,  was 
worth  just  as  much  on  the  day  of  the  assignment  as  it  ever 
could  be  afterward.  If  Haynes  had  died  on  the  very  day  on 
which  said  assignment  was  made,  the  holder  of  the  policy 
would  have  been  entitled  to  receive  just  $2,000;  and  no  pay- 
ment of  premiums  for  any  length  of  time  afterward  could  ever 
mcrease  that  amount  Nor  was  Haynes  bound  to  ever  refund 
anything  to  Sturges.  And  nothing  that  Haynes  might  ever 
earn,  or  own,  or  receive,  could  ever  possibly  go  to  Sturges. 
Sturges  was  not  dependent  upon  Haynes  for  any  support,  nor 
was  he  his  heir,  or  devisee,  or  legatee.  Nor  was  there  even 
the  slightest  tie  of  kindred  or  relationship',  or  even  of  friend- 
ship, binding  them  together,  and  making  it  desirable  to  Sturges 
for  Haynes  to  live.  Sturges  in  fact  had  no  interest  in  Haynes, 
except  that  Haynes  should  die.  And  bb  soon  as  that  event 
should  take  place,  Sturges  expected  to  receive  from  the  insur- 
ance company  the  sum  of  $2,000;  and  of  course,  all  his  ex- 
penditures on  said  policy  and  on  Haynes's  life  would  then 


Digitized  by 


Google 


JAHTJARY  TERM,  1877.      96 

Opinion  of  the  CoarU . 

cease.    Hence  it  will  be  perceived  that  Storges,  after  said  as- 
eignment,  had  a  vast  interest  in  procuring  the  death  of  Haynes, 
bat  had  not  interest  whatever  in  preserving  his  life.    Haynes's 
life  cost  Storges  $160.82  each  year,  without  the  slightest  bene- 
fit in  return,  while  Haynes's  death  would  be  worth  to  Sturges 
$2,000,  without  the  slightest  loss  or  inconvenience  whatever. 
Now  can  sucli  a  state  of  things  be  tolerated  by  the  laws  of  any 
civilized  country?    All  insurance  is  in  its  nature  a  kind  of 
wagering  speculation.     In  the  present  case,  the  insurance  con- 
tract was  in  the  nature  of  a  bet,  for  each  year,  of  $150.82 
against  $2,000,  (less  the  $160.82  paid  as  premiams,)  that  the  in- 
sured would  not  die  within  the  year;  or  more  strictly  speaking, 
it  was  in  the  nature  of  a  bet,  for  each  three  months,  of  $87.68 
against  $2,000,  (less  the  $37.58  paid  as  a  premium,)  that  the 
insured  would  not  die  within  the  three  months.     Where  such 
contracts  are  associated  with  beneficent  and  modifying  circum- 
stances (as  many  insurance  contracts  are  supposed  to  be)  mak- 
ing them  beneficial  to  society,  they  are  generally  upheld,  not- 
withstanding their  wagering  characteristics.    But  where  they 
are  not  associated  with  any  such  beneficent  or  modifying  cir- 
cumstances, but  are  left  wholly  in  their  own  naked  deformity, 
as  merely  wagering  contracts,  they  fall  under  the  same  merited 
interdiction  as  other  wagering  contracts.    And  of  all  wagering 
contracts,  those  concerning  the  lives  of  human  beings  should 
receive  the  strongest,  the  most  emphatic,  and  the  most  persists 
ent  condemnation.     This  is  just  what  the  present  insurance 
policy  was,  in  the  hands  of  Sturges,  a  mere  wagering  contract 
upon  the  life  of  Haynes.    And  if  said  assignment  from  Haynes 
to  Sturges  were  to  be  upheld,  as  valid  under  the  law,  it  would 
be  virtually  saying  that  the  law  authorizes  mere  wagering  spec- 
ulations, mere  mercenary  traffic,  concerning  human  life,  and  it 
would  be  opening  the  door  wide,  and  inviting  to  enter  the 
most  shocking  of  all  human  crimes.    If  any  person  should  de- 
sire to  know  .what  men  may  do  where  they  are  strongly  inter- 
ested in  procuring  the  death  of  another  person  for  the  purpose 
of  obtaining  the  l>enefit  of  a  life-insurance  policy,  he  may  read 
the  case  of  The  Slate  of  Kansas  v.  Winner,  17  Eas.  298,  800. 
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While  it  was  strongly  to  the  interest  of  Sturges  that  Haynes 
should  die,  yet  there  is  nothing  in  the  reoord  that  shows  that 
Sturges  in  &ct  did  desire  the  death  of  Haynes.  But  whether 
he  did  or  not,  the  principles  governing  the  case  are  the  same. 

In  the  case  of  Buse  v*  M.  B,  Life  Ins.  Co.,  23  N.  T.  516,  it  is 
said  that  a  ^'  policy  obtained  by  a  party  who  has  no  interest  in 
the  subject  of  insurance,  is  a  mere  wager  policy;*'  (page  523;) 
and,  "  policies  without  interest^  upon  lives,  are  more  peraicious 
and  dangerous  than  any  other  class  of  wager  policies,  because 
temptations  to  tamper  with  life  are  more  mischievous  than  in- 
citements to  mere  pecuniary  frauds;'*  (page  626.)  Mr.  May 
says  in  his  work  on  insurance,  that  "  all  the  objections  that  ex- 
ist against  issuing  a  policy  to  one  upon  the  life  of  another,  in 
whose  life  the  former  has  no  insurable  interest,  exist  ag^nst 
his  holding  such  policy  by  mere  purchase  and  assignment  from 
another.  In  either  case,  the  holder  of  such  policy  is  interested 
in  the  death,  rather  than  the  life  of  the  insured.  The  policy 
of  the  law  forbids  such  speculations  based  on  the  continuance 
of  human  life.  It  will  not  uphold  a  practice  which  incites 
danger  to  life,  and  it  substantially  declares  that  no  one  shall 
have  any  claim  under  a  policy  upon  the  life  of  another  in  whose 
life  he  had  no  insurable  interest  at  the  time  he  acquired  the 
policy,  whether  the  policy  be  issued  to  him  directly  from  the 
insurer,  or  whether  he  acquires  the  policy  by  purchase  and 
assignment  from  another.  If  he  may  purchase  a  policy  on  the 
the  life  of  another,  in  whose  life  he  has  no  interest,  as  a  mere 
speculation,  the  door  is  open  to  the  same  practice  of  gambling, 
and  the  same  temptation  is  held  out  to  the  purchaser  of  the 
policy  to  bring,  about  the  event  insured  against  as  if  the  policy 
had  been  issued  directly.  It  is,  in  &ct,  an  attempt  to  do  indi- 
rectly what  the  law  will  not  permit  to  be  done  directly."  (May 
on  Insurance,  §  398.)  See  also  The  State  v.  Winner^  17  Kas.  298, 
800* 

There  are  a  large  number  of  cases  holding,  that,  in  order  to 
enable  any  person  to  procure  an  insurance  polilqy  on  the  life  of 
another,  such  perspn  must  have  an  insurable  interest  in  the  life 
of  suc^  other ;  and  it  has  even  been  held  that  such  interest  must, 
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in  some  sense,  be  pecuniary,  and  not  founded  merely  upon  re- 
lationship. (Giuxrdian  Mutual  Life  Ins.  Co.  v.  Hogan^  Supreme 
Court  of  Illinois,  June  80th  1876, 8  Chicago  Legal  News,  882.) 
In  this  case  the  policy  was  issued  to  John  Hogan  on  his  own 
life,  for  the  benefit  of  his  son  Patrick  Hogan,  who  had  no  pe- 
cuniary interest  in  his  fether^s  life;  and  it  was  therefore  held 
that  the  son  had  no  insurable  interest  in  his  father's  life,  and 
therefore  that  he  could  not  recover  on  the  policy  after  his  fa- 
ther's death.     The  case  of  the  Franklin  Insurance  Company  v. 
Sazzard^  41  Ind.  116,  is  identical  with  the  case  at  bar  in  all  its 
essential  particulars.    In  that  case  Cone  procured  an  insurance 
policy  on  his  own  life,  and  then  with  the  consent  of  the  com- 
pany assigned  said  policy  to  Hazzard,  who  had  no  interest  in 
Cone's  life.     The  court  held  that  Hazzard  could  not  recover 
on  the  policy  after  Cone's  death.     See  also  Franklin  Insurance 
Co.v.  Leften^  decided  by  the  supreme  court  of  Indiana  in  1876. 
To  the  contrary,  see  St.  John  v.  Mutual  Life  Ins.  Co.^  13  N.  T. 
81;  Valton  r.  The  National  Fund  Life  Ins.  Co.,  20  K  Y.  82,  88; 
Cto'A  V.  AUen^  recently  decided  by  the  supreme  court  of  Rhode 
Island.  . 

In  the  present  case  we  think,  that,  as  Sturges  had  no  insura- 
ble interest  in  the  life  of  Haynes,  he  therefore  could  not  pur- 
chase, or  take  by  assignment,  any  interest  in  said  insurance 
poiicy  issued  to  Haynes;  that  such  a  thing  would  be  most 
eiearly  against  the  most  obvious  rules  of  public  policy,  and 
^erefbre  not  to  be  tolerated  by  law;  and  as  he  could  not  take 
*^y  itxterest  in  said  insurance  policy,  he  therefore  cannot  re- 
eovejc*   in  this  action.     The  judgment  of  the  court  below  must 
®  ^^^ersed,  and  cause  remanded  for  further  proceedings  in 
^^^dance  with  this  opinion. 
:^OiiT0N,  0.  J.,  concurring. 
'^^EWBR,  J,,  dissonting. 
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JosKPH  Drakb  et  (d.  v,  John  D,  Williams. 

Pabtnbbship  Debt,  Due  Member  of  Firm;  Action  to  Compd  PaymmL  A  part- 
nership firm  owed  W.^one  of  its  own  members,  $133  oni^book account. 
The  interest  of  W.  in  said  partnership  consisted  of  a  one-fifth  interest, 
besides  said  book  account.  W.  sold  his  interest  in  the  partnership  to 
D.  and  R.,  and  they  agreed  to  pay  all  claims,  debts  and  demands,  agamst 
his  Bhare,  Afterward  VV.  sued  D.  and  R.  on  said  agreement  for  the  amount 
of  his  said  claim,  and  obtained  judgment  to  the  fuU  ammuU  thereof 
Eeld,  That  such  judgment  was  and  is  erroneous, 


Mror  from  Osage  District  CburL 

Action  by  Williams  against  Drake  and  BamskiUj  to  recover 
a  debt  alleged  to  be  due  to  plaintiff  from  a  partnership  consist- 
ing of  plaintiff,  defendants,  and  others,  and  which  plaintiff 
claims  was  assumed  by  defendants.  The  pleadings,  and  the 
facts,  ftilly  appear  in  the  opinion,  infra.  Williams  had  judgment 
for  $188,  at  the  January  Term  1875  pf  the  district  court,  and 
defendants  bring  the  case  here  on  error  for  review. 

• 

James  Sogers,  for  plaintiffs  in  error. 

JSUis  LewiSf  for  defendant  isx  error. 

The  opinion  of  tTie  court  was  delivered  by 

Valentine,  J. :  This  case  was  commenced  before  a  justice 
of  the  peace,  and  was  appealed  to  the  district  court  In  the 
district  court  the  parties  filed  new  pleadings,  which  are  as 
follows: 

(Court,  and  Title.)  "The  said  plaintiff  complains  of  the  said 
deiendants  for  that  heretofore,  to-wit,  on  the  first  day  of  Janu- 
ary 1871  there  existed  a  partnerahip  composed  of  Henry  Har- 
ris, James  J.  Davis,  John  M.  Rees,  Evan  Williams  ana  John 
Williams,  and  called  the  'Kansas  Coal  Company;'  that  said 
partnership  continued  to  exist  and  do  business  until  about  the 
31st  of  August  1878,  when  it  dissolved;  that  on  the  15th  of 
January  18y2,  the  said  Eiinsas  Coal  Company  became  and  was 
indebted  to  said  plaintiff'  for  work  and  labor  before  that  time 
done  for  said  Kansas  Coal  Company,  at  their  request;   for 
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money  loaned  to  said  company,  at  their  request;  for  money 
laid  out  and  expended  by  said  plaintiff,  at  their  request;  for 
goods,  wares  and  merchandise  before  t^at  time  sold  and  de» 
fivered  to  said  company  by  plaintiff,  at  their  request ;  for  bal- 
ance due  on  account  stated  oy  said  company  to  said  plaintiff 
for  boarding  the  hands  of  the  said  company,  at  their  request 
— a  more  particular  bill  of  which  is  hereto  attached,  herein, 
referred  to,  and  made  a  part  hereof,  and  marked  *A,'  in  all 
amounting  to  two  hundred  dollars;  and  the  said  company 
never  paid  said  sum,  or  any  part  thereof,  to  plaintiff.  Plaintiff 
further  says,  that  on  or  about  the  4th  of  September  1873,  the 
said  defendants  entered  into  an  agreement,  for  a  gdod  consid- 
eration, with  the  plaintiff  and  James  J.  Davis,  (a  copy  of  which 
agreement  is  not  herein  set  forth  for  the  reason  that  the  original 
is  in  the  hands  of  defendants,  uncontrolled  by  plaintiff,  and 
plaintiff  has  no  copy,  and  can  procure  none,)that  said  defend- 
ants were  to  pay  off  all  the  debts  of  the  said  Kansas  Coal  Com- 
pany; and  plaintiff  says  that  the  said  Kansas  Coal  Company 
was  then  indebted  to  said  plaintiff  as  aforesaid,  and  that  by 
virtue  of  said  agreement  with  said  defendants  the  defendants 
are  indebted  to  said  plaintiff  in  the  sum  of  $200,  but  refuse 
to  pay.  Wherefore  plaintiff  prays  judffment  against  the  de 
fendants  for  the  sum  of  two  hundred  dollars,  and  interest,  and 
costs  of  suit 

"  Shbldon  &  Thomson,  Attorneys  for  Plaintiff*' 

Answer: — (Courts  and  Title.)  "And  now  comes  the  said  Jo- 
seph Drake  and  James  Ramskill  defendants,  and  for  answer  to 
the  amended  petition  of  said  plaintiff  John  Williams  herein 
say: 

"  I.  For  a  first  defense  to  the  said  amended  petition,  the 
defendants^  deny  each  and  every  material  allegation  therein 
contained. 

"n.  For  a  second  defense,  these  defendants,  Joseph  Drake 
and  James  Ramskill,  say,  that  on  the  4th  of  September  1878 
they  did  enter  into  an  agreement  in  writing  with  the  said 
J.  J.  Davis,  and  said  plaintiff  under  the  name  of  'John  D. 
Williai^fis,*  relative  to  the  purchase  of  their  interest  in  the 
Kansas  Coal  Company;  and  these  defendants  ftirther  say  that 
said  contract  is  not  in  terms  as  alleged  in  said  plaintiff's 
amended  petition;  but  that  by  the  terms  of  said  contract, 
they,  these  defendants,  were  to  pay  off  all  the  claims,  debts 
and  demands  now  due  or  contracted  to  become  due  as  against 
the  share  of  the  said  J.  J.  Davis  and  John  D.  Williams,  and 
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that  the  share  of  the  said  John  D.  Williams  in  said  Kansas 
Goal  Company  was  only  a  one-fifth  interest;  and  these  defend- 
ants ftirther  say  that  the  said  John  D.  Williams  hy  the  terms 
of  said  contract  assigned  to  these  defendants  all  his  right  and 
interest  in  and  to  all  money  due  the  said  Kansas  Coal  Com- 
pany in  which  he  had  an  interest;  and  the  defendants  fiirther 
say,  that  by  the  terms  of  the  said  agreement  the  plaintiff  as- 
signed all  his  interest  in  and  to  all  notes  and  book  accounts 
in  which  the  said  John  D.  Williams  has  an  interest;  and  the 
defendants  further  say,  that  the  annexed  instrument  in  writ- 
ing marked  exhibit  ^^A''  is  the  original  aneement  referred  to 
in  plaintiff^s  amended  petition.  Wherefore,  the  defendants 
say  that  they  are  not  indebted  to  said  plaintiff  as  alleged,  and 
pray  that  they  may  have  their  costs  herein  in  this  benalf  ex- 
pended. Joseph  Drake,  James  Ramseill, 

"By  their  attorney,  James  Rogers." 

Exhibit  "A.*' — ^Know  all  men  by  these  presents,  that  I, 
J.  J.  Davis  and  John  D.  Williams,  of  the  county  of  Osage 
and  the  state  of  Kansas,  this  4th  of  September  1873,  sold  and 
transferred  unto  James  Ramskill  and  Joseph  Drake,  of  the 
same  place,  all  our  right,  title  and  interest  in  and  to  a  certain 
lease  on  the  following  described  real  estate,  to-wit,  the  north- 
west quarter  of  section  25,  township  15,  range  14,  in  said 
county  of  Osage,  being  the  premises  now  occupied  and  worked 
by  the  Kansas  Coal  Company,  in  said  county  and  state.  Said 
sale  and  transfer  is  in  and  for  consideration  of  $1,800,  to  be 

Said  as  follows:  on  the  signing  of  this  contract,  three  hundred 
oUars;  and  on  the  4th  of  March  1874,  the  further  sum  of  five 
hundred  dollars;  and  on  the  4th  of  September  1874,  the  fur- 
ther sum  of  five  hundred  dollars,  with  interest  on  the  last- 
mentioned  sum  at  seven  per  cent,  per  annum  firom  this  date; 
and  on  the  4th  of  March  1875,  the  further  sum  of  five  hundred 
dollars,  with  interest  at  the  rate  of  ten  per  cent  per  annum 
from  the  date  hereof.  The  said  J.  J,  Davis  and  Jonn  D.  Wil- 
liams also,  in  consideration  of  the  foregoing  stipulation,  hereby 
assign  to  the  said  James  Ramskill  and  Joseph  Drake  all  our 
right,  title  and  interest  in  and  to  all  the  buildings  on  said 
premises,  and  all  the  mules,  horses  and  fixtures,  and  tools  in 
and  out  of  said  coal  mines^  and  all  things  whatsoever  used  in 
and  out  in  the  working  of  said  mines. 

^'  The  said  James  Ramskill  and  Joseph  Drake  are  by  the 
terms  of  this  sale  to  pay  all  the  claims,  debts  and  demands 
now  due  or  contracted  to  become  due  as  against  the  share  of 
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the  flaid  J.  J.  Davis  and  John  D.  WilliamB;  and  the  said 
D  ivis  and  Williams  hereby  assign  to  the  said  James  Ram- 
skill  and  Joseph  Drake  all  their  right,  title  and  interest  in 
and  to  all  money  due  the  said  Kansas  Coal  Company  in  which 
they  the  said  Williams  and  Davis  have  an  interest,  together 
wilih  their  interest  in  all  notes  and  book  accounts  in  which 
they  the  said  Williams  and  Davis  have  any  interest  by  the 
terms  of  this  assignment  The  said  James  Ramsldll  and  Jo- 
seph Drake  are  to  have  and  retain  all  money  now  due  the  said 
Kansas  Coal  Company,  that  is  to  say,  that  portion  of  said  money, 
notes,  accounts  in  which  the  said  Williams  and  Davis  have  an 
interest,  and  the  same  is  hereby  transferred  to  the  said  Ram- 
skill  and  Drake.  J.  J.  Davis,  [l.s.] 
September  4th,  1878.                 John  D.  Williams,  [l.s.J 

Reply. — {Court,  and  TOfc.)  "And  now  comes  the  said  plain- 
tiff, and  denies  each  and  every  allegation  of  the  defendants, 
except  the  making  of  the  agreement  m  the  petition  and  in  the 
answer  alleged.  And  for  mrther  reply,  the  plaintiff  says  he 
has  duly  p^fbrmed  all  the  conditions  of  the  said  agreement 
on  his  part  to  be  performed,  but  that  the  defendants  have 
wholly  miled  to  perform  the  conditions  of  said  agreement  on 
their  part  to  be  performed* 

Shblbon  &  Thompson,  Atfys  for  Plff" 

After  the  Aforegoing  pleadings  were  filed,  the  defendants 
below  moved  for  judgment  thereon,  which  motion  the  court 
overruled,  and  the  defendants  excepted.  A  jury  was  then  im- 
panneled  to  try  the  cause.  The  plaintiff  below  then  offered 
to  introduce  evidence  to  prove  his  alleged  cause  of  action,  but 
defendants  objected  thereto,  on  the  ground  that  the  petition 
did  not  state  &cts  sufficient  to  constitute  a  cause  of  action* 
The  court  overruled  the  objection,  and  permitted  the  evidence 
to  be  introduced,  and  the  defendants  again  excepted.  The 
plaintiff  then  proved  his  cause  of  action  substantially  as  it  was 
alleged  in  his  petition,  except  that  he  proved  the  conts^ftiet  be- 
tween himself  and  the  defendants  to  be  precisely  as  the  de 
fendants  alleged  it  was  in  their  answer.  The  defendants  ob 
jected  and  excepted  to  much  of  the  evidence  that  was  introduced 
on  the  trial,  and  this  they  did  for  various  reasons.  The  court 
gave  general  instructions  to  the  jnry,  to  each  of  which  the  de 
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fendantfl  excepted.  The  jury,  upon  the  evidence  imd  tfa^  in- 
straotions,  found  a  verdict  in  favor  of  the  plaintiff  and  againei 
the  defendants  for  $188.  The  defendanta  then  moved  the 
court  for  a  new  trial,  upon  various  grounds,  which  motion  the 
court  overruled,  and  the  defendants  again  excepted.  The  court 
rendered  judgment  in  accordance  with  the  verdict  of  the  jury. 
The  defendants  now  bring  the  case  to  this  court,  assigning 
various  grounds  for  error,  and  ask  for  a  reversal  of  the  judg- 
ment of  the  court  below. 

"We  think  said  judgment  should  be  reversed.  The  plaintiff 
cannot  maintain  such  an  action  as  he  is  endeaving  to  maintain 
upon  said  contract,  (mentioned  in  his  petition,  set  out  in  fiill 
as  exhibit  "A"  to  the  answer,  admitted  by  the  reply,  and 
proved  on  the  trial.)  It  appears  from  the  pleadings  and  the 
evidence  in  the  case  that  a  copartnership  existed  under  the 
name  of  the  ^^  Kansas  Coal  Company.''  The  plaintiff  was  a 
member  of  that  copartnership,  or  company.  The  company 
owed  him  $188.  Afterward,  and  by  the  terms  of  said  con- 
tract, he  sold  his  interest  in  said  company  to  Drake  and 
Ramskill,  the  present  defendants.  His  whole  interest  in  the 
company  consisted  at  that  time  of  a  one-fifth  interest  in  the 
company,  and  a  claim  against  the  company  fbr  said  $138. 
Whether  he  intended  to  sell  to  Drake  and  Ramskill  his  whole 
interest,  including  said  claim  for  said  $183,  is  not  however 
quite  clear.  That  portion  of  the  contract  which  would  tend 
to  show  that  he  intended  to  sell  his  interest  in  said  claim, 
along  with  his  other  interest  in  the  company,  reads  as  follows: 
^^And  the  said  Davis  and  Williams  hereby  assign  to  the  said 
James  Ramskill  and  Joseph  Drake  all  their  right,  title  and 
interest  in  and  to  all  money,'^  etc.,  '^  together  with  their  in- 
terest in  all  notes  and  book  accounts  in  which  they  the  said 
Williams  and  Davis  have  an  interest  by  the  terms  of  this  as- 
signment,''  etc.  Now  at  this  time,  Williams  and  Davis  each 
had  a  fifth  interest  in  said  company.  Each  in  addition  thereto 
had  a  claim  against  the  company  for  money  coming  to  them 
respectively.  The  claim  of  each  was  founded  on  a  *^book 
account  and  the  claim  of  Williams  was  for  said  $188.    Now 
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if  tbe  plaintiff  Williams  assigned  his  said.^'bQok  aecoiint^  to 
Drake  and  Ramskill,  of  course  he  cannot  recover  in  thie  action, 
or  in  any  other  action.  But  suppose  that  he  did  not  so  assign 
the  same,  (and  probably  he  did  not  intend  to  do  so,  even  if  the 
terms  of  his  contract  might  be  so  construed,)  then  can  he  re- 
cover in  this  action?  We  think  not  His  remedy,  if  he ^ has 
any,  would  be  a  suit  of  equity  against  his  former  partners,  tbe 
other  members  of  the  ^^  Kansas  Coal  Company,'-  for  an  ac- 
counting. Iq  such  suit,  Drake  and  Bamskill,  as  assignees  of 
his  interest,  would  however  be  proper  parties. 

But  the  plaintiff  claims  that  the  defendant  agreed  in  said 
contract  to  pay  his  said  claim.  Now  the  only  thing  in  said 
contract  upon  which  the  plaintiff  can  found  any  such  claim 
reads  as  follows:  "The  said  James  Bamskill  and  Joseph 
Drake  are  by  the  terms  of  this  sale  to  pay  all  the  claims,  debts, 
and  demands  now  due  or  contracted  to  become  due  as  against 
the  share  of  the  said  J.  J.  Davis  and  John  D.  Williams." 
Now  it  will  be  seen  that  the  defendants  did  not  agree  to  pay 
the  plaintiff's  claim,  but  they  agreed  only  to  pay  such  claims 
as  might  come  against  the  plaintiff's  share.  There  is  nothing 
in  the  record  that  tends  to  show  that  the  defendants  ever  knew 
that  the  plaintiff  ever  had  any  such  claim  until  long  after  said 
contract  was  made.  But  as  the  defendants  agreed  to  pay  all 
the  claims  against  the  plaintiff's  share,  it  will  be  necessary  to 
consider  whether  the  plaintiff  had  any  claim  against  his  own 
share.  Could  he  have  sued  himself?  Had  he  any  cause  of 
action  against  himself?  Was  he'  himself  liable  for  what  the 
company  owed  him?  All  these  questions  must  certainly  be 
answered  in  the  negative.  The  plaintiff  certainly  had  no 
claim  against  himself.  He  could  have  sued  the  other  members 
of  the  company  for  an  accounting  and  settlement,  but  he  could 
not  have  sued  himself.  And  even  when  his  claim  should  at 
any  time  be  paid  out  of  the  common  property  of  the  company, 
the  plaintiff  could  not,  in  any  sense,  be  considered  as  paying 
more  than  one-fifth  of  his  own  claim,  for  he  would  have  only 
a  one-fifth  interest  in  said  property.  And  he  could  not  in  any 
event  have  an  execution  against  himself,  or  against  his  own 
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individual  properly  for  the  payment  of  bis  own  claim.  He 
would  have  no  action  at  law  against  himself^  or  against  any 
other  person  or  persons,  in  which  such  an  execution  could  he 
issued.  His  only  remedy  would  be  in  equity.  And  after  ex- 
hausting his  remedy  ia  equity  against  the  property  of  the  firm, 
and  against  the  individual  property  of  his  copartners,  bis  rem- 
edy would  cease.  But  the  court  below  ruled  differently. 
Although  this  is  purely  an  action  at  law,  and  although  the 
plaintifi'  could  not  in  any  sense  even  in  equity  be  considered  as 
responsible  for  the  payment  of  more  than  one-fifth  of  his  own 
claim,  yet  the  court  below  rendered  a  judgment  at  law  against 
the  defendants  and  in  &vor  of  the  plaintiff  for  the  whole 
amount  of  the  plaintiff's  claim.  This  was  clearly  erroneous. 
If  the  plaintiff  in  any  sense  sold  a  liability  against  himself  so 
as  to  make  his  vendees  liable  therefor,  the  liability  could  not 
under  any  view  of  the  case  have  been  for  more  than  one-fifth 
of  the  amount  for  which  said  judgment  was  rendered. 

The  judgment  will  be  reversed,  and  cause  remanded  fi>r 
further  proceedings  in  accordance  with  this  opitiion. 

All  the  Justices  concurriDg. 


J.  G.  SoHMucKBB  et  al  v.  Geo.  W.  Sibbbt,  Ass^jue^  ^ 

1.  Statute  of  Limitationb;  Acknowledgment  to  Stranger,  An  acknowlede> 
ment  of  a  debt,  made  not  to  the  creditor,  bat  to  a  etranger,  does  not 
avoid  the  running  of  the  statute  of  limitations.    ISiheri «.  Wilder,  16-176.3 

2. Mortgage  to  Secure  Note,    In  case  of  a  note  and  mortgage,  the 

latter  being  merely  an  incident  to  and  security  for  the  former,  the 
mortgage  is  not  barred  until  the  noie  is. 

8. As  soon  as  the  note  is  barred,  the  mortgage  is  also  barred; 

lWater»on  v.  Kirkwood,  17-9;  Fort  ScoU  v,  Schulenberg,  22-^668;  Hubbard  «. 

Ins.  Co.,  25-172,  175  ;j  and  a  grantee  of  the  mortgagor  may  interpose 
this  defense  to  an  action  to  foreclose  the  mortgage,  whether  the  mort- 
.  gagor  does  or  not. 
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4. Note  and  Mortgage;  Revwar  of  Note,  Where  a  note  and  mort- 
gage are  once  barred,  a  sabsequent  revivor  of  the  naie  by  part  pajrment, 
promise,  or  acknowledgment  of  the  payor,  will  revive  the  mortgage  bo 
fiar  as  it  affects  the  interest  of  the  payor  in  the  mortgaged  premises. 
But  each  revivor  of  the  note  will  not  revive  the  mortgage  as  against  a 
grantee  of  the  mortgagor,  or  any  other  parties  who  have  acquired  in- 
terests in  the  mortgaged  premises  prior  to  the  revivor  of  the  note. 
tHubbard  v.  Ins.  Co.,  25-172, 175.] 

C  Contract  by  Dbbd — Grantee  to  Auume  Incumbrance,  The  acceptance 
of  a  deed  which  in  terms  provides  that  the  grantee  is  to  assome  a  cer- 
tain incambranoe  on  the  granted  premises,  makes  a  contract  in  writing 
by  snch  grantee  to  pay  that  incambrance,  upon  which  contract  the 
holder  of  the  incumbrance  may  proceed  directly  against  the  grantee, 
and  recover.    \ScoU  v.  Morning,  2S-2^.] 

6. Such  a  contract  is  not  a  mere  waiver  of  the  statute  of  limita- 
tions by  promise  or  acknowledgment,  and  therefore  necessarily  to  be 
signed  by  the  party  to  be  charged  thereby,  bat  it  is  an  original  contract 
by  which  the  grantee  creates  a  liability  that  had  no  existence  before. 

7.  ■      Nor  10  the  contract  one  merely  of  indemnity,  and  to  save  the 

grantor  harmless;  but  is  a  direct  agreement  and  promise  to  pay  the 
debt,  a  promise  and  agreement  upon  which  the  statute  of  limitations 
does  not  begin  to  run  until  the  acceptance  of  the  deed. 

6. Chnveyanoe  Subject  to  Incumbrance,    The  same  rules  obtain 

where  the  deed  specifies  that  it  is  made  subject  to  a  certain  mortgage; 
though  in  the  latter  case,  the  promise  of  the  grantee  is  not  to  pay  the 
mortgage  absolntely,  and  without  any  reference  to  the  vfdue.of  the 
property  conveyed,  but  only  that  the  premises  shall  stand  charged  with 
the  mortgage-debt,  and  to  the  extent  of  its  value  be  appropriated  to  the 
payment  of  such  debt 

0.  Evidence;  Vontract  to  Pay  Mortgage-DeU;  Competency,  ^n  an  action  to 
foreclose  a  mortgage,  in  which  subsequent  grantees  of  the  mortgagor 
are  defendants,  a  written  agreement  between  the  grantor  and  grantees, 
ontside  of  the  conveyance,  by  which  for  value  received  the  latter  prom- 
ise to  pay  the  note  and  mortgage,  or  a  certain  amount  thereof  is  com- 
petent evidence  against  the  lat'ter. 

10.  RsviBWiNO  Jupoubnt;  JSrror  in  Ejecting  Evidefoce;  Practice,  Where 
testimony  is  offered,  but  upon  objection  is  not  admitted,  and  thereafter 
Judgment  is  rendered  against  the  party  making  the  objection,  in  pro- 
ceedings in  error  brought  by  said  party  to  reverse  the  judgment  this 
ooDit  will  not  oanaider  the  case  as  .though  such  teejtinxony  was  in,  aV 
thoogh  it  may  appear  that  snch  testimony  ought  to  have  been  admitted, 
unless  it  also  appear  that  if  admitted  its  effect  must  necessarily  have 
been  conclusive  laid  could  hot  have  been  destroyed  by  ftulher  testi* 
inony. 


Digitized  by 


Google 


m SUPREl^E  COUfiX  OV  JBIAKSAS. 

SchmDo^er  t.  Siberia 

'  •  Spror  fram  Douglas  District  CourL   . 

Action  by  George^  W.  Sibert^  as  nasignee  of  Wm.  H.  R.  Ly- 
kins,  against  Thomas  Gaest,  J.  G.  Schnrneker^  J.  N.  McOcfngfuH^ 
and  F.  W.  McConneUj  upon  a  note  and  mortgage  given  by  said 
Thomas  Guest,  September  29th  1865,  to  R.  A.  and  E,  B.  Hayes, 
which  note  and  mortgage  were  assigned  in  October  1867  to 
said  Lykins.  The  defendants  Schmucker  and  McCamuUSf  were 
joined  as  grantees  of  Gaest.  The  facta  respecting  the  several 
conveyances  and  agreements,  are  fully  stated  in  the  opinion, 
infra.  The  petition  claimed  $1^545  as  balance  due  on  the  note 
December  19th  1866,  and  interest  thereon  from  that  date,  and 
demanded  a  personal  judgment  against  all  the  defendants  for 
such  sum  and  interest,  ^nd  the  foreclosure  of  the  mortgage, 
and  sale  of  the  mortgaged  premises.  The  action  was  com- 
menced November  25th  1878.  Trial  at  the  October  Term  1874. 
A  personal  judgment  was  rendered  against  Thomas  Guest  for 
$2,416.09,  and  a  decree  was  made  against  all  the  defendants 
for  the  foreclosure  of  the  mortgage.  .  Schmucker  and  McOonndls 
appeal,  and  bring  the  case  here  on  error  for  review. 

'Nmscn  ^  Alfcrd,  and  8.  A.  BiggSj  {or  plaintiffi  in  error. 
Thacher  ^  Stevens^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewbb,  J. :  This  case  shows,  that  on  the  29th  of  September 
1866,  defendant  Guest  made  his  promissory  note  for  $2,800, 
payable  in  one  year  thereafter,  with  seven  per  cent  interest, 
and  at  the  same  time  executed  a  mortgage  on  lots  117  and 
119  Connecticut  street,  Lawrence,  to  secure  its  payment;  that 
December  19th  1866,  he  paid  thereon  $1,600;  that  the  note 
and  mortgage  came  to  the  hands  of  the  plainti^  as  the  as- 
signee of  W.  BL  R.  Lykins,  who  owns  the  same;  that  this 
8uutn«it«r  action  was  commenced  November  25th  1878;  that 
y^  in  October  1873,  Thomas  Guest,  in  ianswer  to  pro- 

ceedings of  garnishment  brought  by  Chancellor  Livingston,  a 
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creditor  of  Lykina,  stated  that  on  March  25th  1868,  he  wa&  in« 
debted  on  t^e  note  and  mortgage  in  controveraj,  for  the 
amount  thereof  excepting  $1,500  paid  December  19th  1866, 
and  that  Lykins  owed  him  $58;  that  none  of  that  amount  had 
been  paid;  that  on  the  8d  of  February  1868,  the  mortgagor, 
Tbomaa  Guest,  conteyed  the  undivided^half  of  the  mortgaged 
premises  to  Oeorge  ^hmucker,  and  in  the  conyeyahce  speci- 
fied that  the  same  was  ^  subject  ta  a  mortgage  given  to  R.  ft  E. 
Hayes  for  the  sum  of  f  1,300,  he  the  said  George  Schmuckec 
to  assume  one-half  of  said  amount."    George  Schmucker  ac- 
eepted  the  deed,  and  afterward  conveyed  tiie  premises  to  de- 
fendant John  G.  Schmucker.     This  latter  conveyance  was 
dated  July  Sd  1869,  and  contained  the  following  clause,  ^^sub* 
ject  to  a  mortgage  given  to  one  B.  &  E.  Hayes,  for  the  sum  oi 
thirteen  hundred  dollars.''    On  the  12th  of  February  1870^ 
defendant  Guest  conveyed  to  F.  W.  McConnell  and  J.  N.  Ma 
CSonnell  the  other  undivided-half  of  said  premises,  which  con^^ 
veyance  contained  tiie  following  clause:  ^^ There  is  a  certain 
mortgage  outstanding  on  lots  117  and  119  aforesaid,  given  by 
Thomas  Guest  to  Bichard  A.  Hayes  and  Ebenezer  B.  Hayes, 
dated  about  the  29th  of  September  1865,  to  be  paid  by  OueaV 
The  plaintiff  below  also  offered  in  evidence  what  purported  to 
be  a  written  agreement  dated  March  Ist  1870,  between  Guest 
of  the  one  part,  and  Sdimucker  and  McConnell  of  the  other. 
The  paper,  it  was  proven,  was  signed  by  Schmucker  with  the 
firm-name  of  ^*  Schmucker  &  McConneU."    It  contained  what 
Guest  testified  was  the  contract  between  the  parties,  and  was 
an  agreement  that  certain  stock  of  the  value  of  ^1,849.42,' 
should  be  turned  over  to  Schmucker  &  McConnell,  and  tiiat 
they  should  pay  at  least  that  amount  upon  the  mort^a^  with 
the  interest  thereon  at  seven  per  cent,  and  should  indemnify 
Guest.     At  the  end  of  the  paper  are  the^  words,  <^We  do 
hereby    acknowledge   the    receipt   of  the   aboye*pientioned 
stock.*'    The  whole,  is  signed,  "  Schmucker  A  McConnell." 
Guesfs  name  ianot  signed  to  the  paper.   An  inventory  of  cer* 
tain  .goods  leftwitb  Schmuciber  &  McConnell  waa  also  made 
out  and -'delivered  to  Guest  at  the  same  time  with  the^gree^ 
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ment  The  district  court  refused  to  receive  the  agreement  in 
evidence,  sustaining  an  objection  that  it  was  incompetent,  and 
not  an  agreement  in  writing  signed  by  the  parties.  It  per- 
mitted the  parties  to  testify  as  to  the  parol  agreement  between 
Gaest  and  Schmucker  &  McGonnell.  Guest  testified  to  an 
agreement  as  expressed  in  the  writing.  Schmucker  and  Mo 
Connell  denied  such  agreement,  but  admitted  receiving  the 
property,  and  that  it  was  to  indemnify  them  against  the  mort- 
gage, as  well  as  for  other  purposes,  and  testified  that  the  sig- 
nature of  the  firm  was  simply  intended  to  be  to  the  receipt, 
and  as  an  acknowledgment  that  they  had  such  property  of 
Guest's,  in  their  possession,  and  that  tiiere  was  no  definite  and 
complete  agreement  as  to  what  they  should  do  with  the  pro- 
ceeds of  such  property.  The  court  below  found  that  there 
was  due  firom  Guest  on  the  note  $2,416.09,  and  rendered  judg- 
ment against  him  for  that  amount,  and  entered  a  decree  fore- 
closing the  mortgage  and  barring  all  the  defendants*  It 
adjudged  no  personal  liability  upon  Schmuck^  and  McCon- 
neJl. 

Upon  these  fiicts  it  is  clear  that  but  for  the  statute  of  limita* 
tions  a  recovery  against  Guest,  the  mortgagor,  of  the  amount 
unpaid  on  the  note,  and  a  decree  foreclosing  the  mortgage  and 
hairing  all  the  other  defendants,  would  be  right  So  that  the 
question  in  the  case  isj  whether  and  how  far  that  statute  pro- 
tects the  plaintiffi  in  error.  Guest,  the  mortgagor,  and  against 
whom  the  personal  judgment  was  taken,  is  not  here  alleging 
error,  and  of  course  we  need  not  consider  any  error  against 
him  exdept  so  &r  as  it  may  affect  the  present  plaintifb  in 
error.  Agfun,  it  is  also  clear,  that  if  nothing  had  intervened 
between  the  last  payment  on  the  note  and  the  commencement 
of  this  action,  the  statute  would  have  been  a  complete  bar  to 
any  action  on  the  note.  More  than  five  years  had  elapsed 
after  the  payment,  and  before  the  suit  Still  again,  it  is  set« 
tied  by  the  decision  of  this  court,  that  the  answer  in  the  gar- 
nishee proceedings,  though  in  some .  sense  an  acknowledge- 
ment of  the  debt,  yet'  being  oq«  made  to  a  mere  stranger,  and 
not;to  the  creditor,  or  to  any  one  acting  for  or  representing 
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him,  does  not  avoid  the  bar  of  the  statute.  Sibert  v.  WHder^  16 
Eas.  176.  And  again,  so  long  as  the  statute  does  not  bar  a 
recovery  on  the  note,  it  does  not  a  foreclosure  of  the  mort- 
gage. We  are  aware  of  the  &ct  that  in  some  states  a  distinc- 
tion is  drawn  between  the  note  and  mortgage,  and  that  a 
foreclosure  of  the  latter  may  be  barred  even  when  a  recovery 
on  the  note  is  not  And  this  in  states  such  as  California, 
where  the  note  is  the  principal  thing  and  the  mortgage  only  a 
security  for  the  note.  Wood  r.  GoodfeHow^  48  Cal.  185.  We 
are  not  now  considering  the  case  of  a  revivor  of  the  note  by 
payment,  promise,  or  acknowledgment;  but  refer  simply  to 
those  cases  in  which  the  note  never  has  been  barred.  lu  such 
cases  we  hold,  that  the  mortgage  lives  as  long  as  the  note  it 
was  given  to  secure;  that  as  no  separate  action  can  be  main- 
tained on  the  mortgage,  independent  of  the  debt  secured  by 
it,  so  there  is  no  separate  application  of  the  statute  to  it.  This 
is  scarcely  questioned  where  the  mortgagor  and  promisor  are 
the  same,  and  the  mortgaged  premises  remain  the  property  of 
the  mortgagor;  but  it  is  claimed  that  a  conveyance  of  the 
mortgaged  premises  changes  the  operation  of  the  statute,  and 
that  the  grantee  may  successfolly  plead  the  statute  to  prevent 
a  foreclosure,  when  his  grantor,  the  mortgagor  and  promisor, 
cannot  to  prevent  a  personal  judgment  on  the  note.  But  if  a 
payment  on  the  note  before  the  conveyance  keeps  the  mort- 
gage alive  while  the  premises  remain  the  propertyof  the  mort- 
gagor, why  should  it  not  continue  to  have  the  same  effect  after 
the  title  has  passed  to  bis  grantee?  ISiote  and  mortgage  are 
separate  and  distinct  instruments  no  n^ore  after  the  conveyance 
than  before.  The  relation  of  each  instrument  to  the  other  is 
the  same,  after  as  before.  One  is  principal  and  the  other  is 
security.  By  the  conveyance,  other  parties  become  interested 
in  the  mortgaged  premises;  so  they  do  by  the  death  of  the 
mortgagor;  butin  each  case  the  interest  is  subject  and  subordi- 
Jiate  to  the  mortgage.  By  indorsement  or  guaranty,  othqr 
parties  may  become  interested  in  the  note;  but  this  does  not 
affect  the  relation  of  the  note  to  the  mortgage,  or  cai^se  the 
statute  to  bar  -the  note  when  it  does  not  the  mo^age«    .This 
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question  was  before  us  in  the  recent  case  of  WaJUnxm  v.  Ktrk- 
wood^  17  Kas.  9, 18, 14,  in  which  we  took  occasion  to  express 
our  dissent  to  the  views  of  the  California  court  as  announced 
in  Wood  V.  GoodfdhWy  supra.  See  also  Palmer  r.  Bniler^  86 
Iowa,  576;  CUnion  Oo.  v.  CoZj  87  Iowa,  670;  Hleyer  v.  Pruyn^ 
7  Paige's  Ch.  465 ;  Hvghes  v.  Edioards,  9  Wheat  490.     ' 

Again,  when  the  note  is  barred,  the  mortgage  is  also  barred^ 
and  a  grantee  of  the  mortgagor  may  interpose  this  defense  to 
an  action  to  foreclose  the  mortgage,  whether  the  mortgagor 
dies  or  not.  He  may  protect  the  property  conveyed  to  him 
by  a  plea  of  the  statute,  as  to  any  lien  sought  to  be  charged 
against  it  He  cannot  of  course  interpose  the  plea  beyond  the 
extent  of  his  interest,  and  therefore  only  to  prevent  a  fore- 
closure. In  the  case  of  Cosier  v.  Brovm^  28  Cal.  142,  the  court 
decided  that  a  ^^  purchaser  of  an  estate,  subsequent  to  the 
mortgage,  may  intervene  and  plead  the  statute;"  and  further, 
^'  when  the  debt,  to  secure  which  a  mortgage  is  given,  is  barred 
by  the  statute  of  limitations,  the  mortgage  is  also  barred,  and 
if  an  action  is  brought  to  foreclose  it,  one  who  has  purchased 
or  acquired  a  lien  on  the  property  subsequent  to  the  mortgage 
has  a  right  to  intervene  in  the  action  and  plead  the  statute  of 
limitations.''  Also,  the  case  of  QraUan  v.  Wiggins^  28  OaL  16, 
where  the  rights  of  a  subsequent  grantee  are  more  clearly  set 
out,  as  follows:  "In  an  action  to  recover  judgment  for  the 
amount  of  a  debt  secured  by  mortgage  on  real  estate,  and  also 
to  foreclose  the  mortgage,  the  grantees  of  the  mortgagor,  pur^ 
chasers  subsequent  to  the  execution  of  the  mortgage,  have  a 
right  to  plead  the  statute  of  limitations  as  to  that  part  of  the 
claim  of  the  plaintiff  which  asks  for  a  decree  foreclosing  the 
mortgage  and  a  sale  of  the  mortgaged  premises.''  Also,  see  to 
the  same  point,  Lord  v.  Morris,  18  Oal.  482,  490;  McCkaihjf  v. 
WfuUj  21  Oal.  495 ;  Low  v.  AUen,  26  Cal.  141 ;  Lent  v.  Shear,  26 
Cal.  861;  Woodv.Goodfdlow,4ZGtk\.l%b\  Hartiav.  jms,2%J}\. 
44;  Pollock  v.  Maison,  41  HI.  516;  Medl^  v.  Elliott,  62  HL  682. 

Once  more:  When  the  note  is  barred,  the  mortgage  is  also 
barred,  and  no  subsequent  payment,  promise,  or  acknowledg- 
ment can  revive  the  mortgaee  as  to  property  which  the  r(\ot¥- 
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gagor  hafi  prior  thereto  conveyed  to  a  third  party.  Whenever 
the  mortgage  is  barred,  the  property  is  free  from  the  lien.  It 
is,  as  respects  the  mortgage,  as  though  the  latter  had  never 
existed.  If  therefore  the  mortgagor  no  longer  owns  the  prop* 
erty,  he  cannot  impose  a  burden  upon  it — his  power  to  bind 
the  prpperty  has  ceased.  He  is  as  powerless  over  it  as  though 
he  had  never  owned  it.  He  can  revive  the  note,  as  he  conld 
give  a  new  note,  for  no  rights  but  his  own  are  involved.  He 
can  revive  the  old  mortgage  just  so  far  and  so  far  only  as  he 
could  give  a  new  mortgage,  and  that  is,  to  bind  his  own  prpp- 
erty. Bay  V.  Baldwin^  84  Iowa,  880. 

Still  further  we  remark,  that  the  acceptance  of  a  deed  which 
in  terms  provides  that  the  grantee  shall  pay  off  a  certain  in- 
cumbrance, is  an  undertaking  by  the  grantee  to  pay  the  incjcim- 
brance,  and  an  undertaking  which  may  be  appropriltted  by  the 
holder  of  the  incumbrance,  and  upon  which  he  may  maintain 
an  action.  Corbett  v.  Waterman^  11  Iowa,  87;  Bowen  v.  Kurtz^  87 
Iowa,  240;  Boss  v.  KenmsoTiy  88  Iowa,  897;  Lawrence  v.  FoXy  20 
N.  T.  268;  Timp  v.  Keokuk  Coal  Oo.^  48  Iowa,  268;  Burr/ 
Adrnx^j  V.  BeerSy  24  Iowa,  178.  The  rule  is  thus  stated  by  the 
assistant  vice-chancellor  in  Blyer  v.  MonhoUandy  2  Sanford's 
Ch.  Rep.  478:  ^^The  obligation  is  not  enforced  as  being  made 
by  MonhoUands  to  the  complainant  for  the  payment  of  Fitz- 
randolph's  debt,  but  as  a  promise  by  him  to  Fitzrandolph  to 
pay  him  |2,500  by  paying  that  sum  to  the  complainant  in  dis- 
charge of  his  debt,  which  promise  the  complainant,  as  the 
mortgage  creditor  of  Fitzrandolph,  is  equitably  entitled  to  lay 
hold  of  and  enforce.''  And  the  law  courts  have  since  then  held, 
that  a  legal  action  might  be  maintained  by  the  holder  of  the 
security.  Lawrence  v.  JPte,  20  N.  T.  268;  Anthony  v.  Herman^ 
14  Eas.  494.  Such  an  undertaking  is  a  contract  in  writing, 
and  the  statute  of  limitations  does  not  begin  to  run  upon  such 
jt  contract  until  the  execution  of  the  deed.  Nor  is  it  material 
that  this  contract  is  not  signed  by  the  grantee.  The  accepts 
anoe  of  the  deed  makes  it  a  contract  in  writing  binding  upon 
the  grantee,  just  as  the  acceptance  by  a  lessee  of  a  lease  in 
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writing  signed  by  only  the  lessor  makes  it  a  written  contract 
binding  upon  such  lessee;  and  snit  can  be  instituted  upon  it, 
and  the  same  rights  maintained,  as  though  it  were  also  signed 
by  the  grantee.  And  it  is  not  to  be  considered  as  a  mere 
promise  or  acknowledgment,  as  named  in  the  exceptions  to  the 
statute  of  limitations,  and  therefore  to  be  signed  by  the  party 
to  be  charged.  Those  exceptions  apply  to  debts  already  exist- 
ing against  the  parties  sought  to  be  held,  and  aim  to  continue 
in  force  prior  liabilities.  But  the  grantee  in  such  a  deed  was 
not  liable  before  its  execution.  His  liability  dates  from  that 
That  is  the  first  contract  he  has  made,  the  first  obligation  he 
has  assumed.  At  that  time  therefore,  as  to  him,  the  statute 
first  commences  to  run.  Nor  is  he  discharged  by  the  fiict 
that  the  debt  as  to  the  original  debtor  has  since  his  promise 
become  barred  by  the  statute  of  limitations.  For  his  contract 
is  an  original,  absolute  promise  to  pay  the  debt,  and  not  a 
mere  contract  of  indemnity,  and  to  save  the  original  debtor 
harmless.  The  creditor  may  ignore  the  original  debtor  en- 
tirely, and  proceed  directiy  and  solely  upon  this  promise. 
The  grantee  is  not  simply  a  surety.  His  promise  is  not  to  see 
that  the  original  debtor  pays,  or  to  pay  if  he  don't  But  it  is 
a  direct,  absolute  and  unconditional  promise  to  pay  the  debt  to 
the  creditor.  Even  where  there  has  been  only  a  guaranty  of 
payment,  it  has  been  decided  that  the  statute  did  not  com- 
mence to  run  as  to  the  guarantor  until  the!  date  of  his  guaranty. 
Thomas  v.  Groft,  2  Rich,  (S.  C.)  118);  Omger  v.  Danid,  8  U.  S. 
Digest,  Abbott's  Rev.  790;  or,  1  McMuUan  (S.  0.)  Ch.  157. 
Upon  the  same  principle,  and  by  the  same  reasoning,  it  would 
«eem  to  be  clear,  that,  where  the  deed  specifies  that  it  is  made 
subject  to  a  certain  mortgage,  an  acceptance  of  a  deed  is  an 
undertaking  that  to  th6  extent  at  least  of  the  value  of  the 
granted  premises  the  grantee  shall  pay  the  inortgage.  Or  in 
other  words,  it  is  an  agreement  by  the  grantee  that  the  granted 
premises  shall  be  used  io  far  as  may  be  necessary  to  discharge 
and  pay  the  mortgage.  And  as  in  the  case  last  Suggested,  and 
for  the  reiasbns  there  given,  the  statute  begins  to  run  only  fit>m 
the  execution  of  the  deed. 
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IVe  think  the  written  agreement  signed  by  Schmncker  ft  Mc* 
Oonnell  should  have  been  received  in  evidence.  It  was  a  writ- 
ten agreement  to  pay  this  note  and  mortgage,  or  at  least  to 
pay  a  certain  amount  thereon.  It  recited  an  ample  considera- 
tion therefor,  was  executed  less  than  five  years  before  the  com- 
mencement of  the  action;  and  under  the  decision  in  Anthony 
V.  Herman,  supra,  we  fail  to  see  any  valid  objection  to  its  ad- 
mission. The  evidence  of  an  oral  agreement  was  of  no  value, 
for  it  placed  such  agreement  more  than  three  years  prior  to 
the  commencement  of  the  action.  Other  objections  might 
also  be  presented  to  it. 

It  does  not  follow  that  the  case  is  to  be  considered  here  as 
though  the  written  agreement  had  been  received  in  evidence, 
for  though  the  court  erred  in  not  admitting  it,  yet  non  constat, 
that  if  admitted  no  valid  defense  to  it  could  have  been  offered. 
The  error  is  righted  by  remanding  the  case  for  a  new  trial,  and 
not  by  considering  the  testimony  as  really  in  the  case.  For 
instance,  suppose  a  tax  deed  were  offered  in  evidence,  objec- 
tions made  to  it  as  void  upon  the  face,  and  sustained.  This 
court  on  review,  if  it  held  the  deed  prima  facie  valid,  should 
not  dispose  of  the  case  as  though  the  objections  had  been  over- 
ruled and  the  deed  admitted,  for  if  admitted  the  opposing  party 
might  have  shown  that  it  was  void  because  prior  to  any  sale 
the  taxes  bad  actually  been  paid.  In  other  words,  a  party  by 
objecting  to  tiie  admission  of  testimony  does  not  waive  all  de- 
fenses he  may  have  to  the  testimony  if  admitted.  We  notice 
that  some  of  the  authorities  cited  by  counsel  for  defendant  in 
error  seem  to  sustain  their  claim,  but  we  are  not  prepared  to 
assent  to  it. 

We  think  that  upon  the  record  as  it  now  stands  before  us, 
no  decree  of  foreclosure  and  sale  should  have  been  entered  as 
to  the  entire  properly,  but  only  as  to  the  undivided-half  con. 
veyed  to  Schinucker,  and  for  the  satisfigkction  of  one-half  the 
debt  The  judgment  will  therefore  be  reversed,  and  the  case 
remanded  for  a  new  trial,  unless  the  defendant  in  erroi^  shal^ 
consent  to  a  modification  of  the  decree  in  accordance  with  the 
views  herein  expressed,  such  consent  to  be  filed  in  the  district 
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court,  within  thirty  days  after  the  receipt  of  the  mandate  in 
this  case.  Any  error,  if  error  there  be,  in  the  decree,  as  to  re* 
demplion,  can  be  corrected  in  the  subsequent  trial  and  decree^ 
or  after  the  filing  of  the  consent. 

Valbntinb,  J.,  concurring. 

HoRTOK,  C.  J.,  not  sitting  in  the  case. 


Wm.  McNeill  Olough  et  oL  v.  Patrick  J.  McDonald. 

1.  Summons;  Return-Day,  and  Service.  Where  a  summons  (issued  to  the 
sheriff  of  the  county  in  which  the  action  was  brought)  is  made  return- 
able  in  less  than  ten  days,  and  the  same  is  duly  served  one  day  before 
the  return  day  thereof,  hM,  that  neither  the  summons  nor  the  service 
is  either  void,  or  voidable.  [Lanone  v.  McKinwm^  19-411 ;  Swerdtfeger  % 
suae,  21-475,  476.] 

2.  Mechanic's  Libn  Law  or  1872;  Sub-Oontrador.  A  sub-contractor  who 
furnishes  labor  and  material  for  the  erection  of  a  building  has,  under 
the  mechanic*s-lien  law  of  1872,  sixty  days  from  and  after  the  comple- 
tion of  such  building  within  which  to  file  a  mechanic's  lien  to  secure 
his  pay;  and  he  is  not  bound  to  file  his  lien  in  such  case  within  sixty 
days  from  and  after  the  time  when  he  furnished  such  labor  and  ma- 
terial.] JeweU  V.  Mane,  21-734;  Seaton  v.  Chamberlain,  82-239;  JOavii  v. 
JSuOard,  32-284;  Oravifordv,Blackman.  20^29.} 

8.  ■■—  A  sub-contractor  who  furnishes  labor  and  material  for  the 

erection  of  a  building,  and  who  afterward  files  a  mechanic's  lien  thereon 
to  secure  his  pay,  is  not  bound,  under  said  law  of  1872,  by  any  of 
the  terms  and  conditions  relating  to  the  payment  of  money,  contained 
in  the  original  contract  made  between  the  owner  and  contractor,  ex- 
cept by  such  of  said  terms  and  conditions  only  as  prescribe  the  amount 
that  is  to  be  paid.  lEodgs<m  v.  BiUiOn,  12-^68;  WiUon  v.  Sdi,  Did., 
17-111;  Delahay  v.  OMUy  17-263,  265;  SheOabarger  «.  Thayer,  16-619; 
McDonald  v.  Seaton,  27-672  ;  Orawford  v.  Blackman,  80-627, 629.] 

4. Oontrad-Price;  ^nd  for  8ub-0oniraeion.    Where  a  contract  is 

made  for  the  erection  of  a  building,  the  contract-price  for  the  erection 
thereof  constitutes  a  fund  from  which  the  sab-oontractors  iue  to  be 
paid  for  their  labor  and  materials  furnished.  And  if  such  fiind  Is 
not  sufficient  to  pay  the  whole  amount  of  all  the  claims  of  the  sub- 
contractors who  are  entitled  to  liens  under  said  law  of  1872,  then  sach 
daims  mast  be  paid  from  such  fund  pro  rafn. 
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Error  from  Leavenworth  District  Court 

Action  by  McDonaldj  a  sub-contractor,  against  Samuel  Mc- 
Farland,  as  contractor,  and  W.  McN.  Cloughj  as  owner,  to  re- 
cover the  amount  due  him  for  work  and  labor  on  a.  house  built 
for  dough  by  McFarland,  and  to  enforce  a  mechanic's  lien  for 
each  amount  Mary^  the  wife  of  said  Chugh^  was  joined  as  a 
co-defendant  The  facts,  and  proceedings,  and  alleged  error, 
are  sufficiently  set  forth  in  the  opinion,  infra.  The  district  court 
gave  judgment  in  favor  of  McDonald^  at  the  May  Term  1875, 
and  Clough  and  wife  bring  the  case  here  on  error. 

Clough  ^  Wheats  for  plaintife  iiji  error. 
Luden  Bakery  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valenhkb,  J. :  The  first  question  presented  in  this  case  is, 
whether  the  summons  as  served  on  Mary  A.  Clough  is  void,  or 
voidable.  The  only  ground  upon  which  it  is  claimed  that  it  is 
void,  is,  that  the  summons  was  made  returnable  in  less  than  ten 
days  after  its  date.  And  the  only  statutes  upon  which  this 
L  tnimoMi     claim  is  based,  are  the  following:  Section  61  of  the 

'-""-^    civil  code  provides,  that  ^^the  summons  shall  be 


served  and  returned  by  the  officer  to  whom  it  is  delivered  *  *  ♦ 
within  ten  days  from  its  date.''  (Gen.  Stat  641.)  And  section 
105  of  the  code  provides,  that  ^^the  answer  or  demurrer,  by 
the  defendant,  shall  be  filed  within  twenty  days  after  the  day 
on  which  the  summons  is  returnable."  (Gen.  Stat  6£0.)  In 
the  present  case,  the  summons  was  made  returnable  in  six  days 
after  its  date,  and  was  served  by  the  officer  on  the  day  before 
the  return-day  thereof.  Now  a  summons  of  this  kind  we  think 
is  never  void.  It  might  be  voidable  however,  if  the  officer 
should  take  the  whole  time  (ten  days)  given  him  by  law  within 
which  to  serve  it  upon  the  defendant,  for  in  that  case  the  time 
^ven  to  the  defendant  within  which  to  answer  or  demur  would 
be  shortened.-,  Btit  where  the  officer  serves  the  sttnunons  before 
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the  return-day  thereof,  as  in  this  case,  we  do  not  think  that 
either  the  summons  or  the  service  is  either  void,  or  voidable* 
In  such  a  case  the  defendant  has  lost  nothing.  He  has  his  ftil) 
twenty  days  after  the  return-day  of  the  summons  within  which 
to  answer  or  demur,  and  that  is  all  that  the  law  gives  him  in 
any  case.  It  is  the  time  of  the  officer,  and  not  that  of  the  de- 
fendant, that  is  shortened,  by  making  the  return  of  the  sum- 
mons less  than  ten  days  from  its  date. 

The  next  question  is,  whether  under  the  mechanic's-lien  law 
of  1872  a  sub-contractor  who  furnisihes  labor  and  material  for 
the  erection  of  a  building  has  sixty  days  from  and  after  the 
completion  of  such  building  within  which  to  file  a  mechanic's 
2  KMhAoto'i     ^^^^  thereon  to  secure  his  pay,  or  has  only  sixty 


USli^tSSordays  from  and  after  the  time  when  he  furnished 
iofli«iiM.  ^^^j^  labor  and  material  within  which  to  file  such 
lien.  We  think  he  has  sixty  days  from  and  after  the  comple- 
tion of  the  building  within  which  to  file  his  lien.  {Ddahay  v. 
QoUUe,  17  Kas.  268,  265,  and  cases  there  cited.)  The  statute 
evidentiy  intends,  in  all  cases,  that  the  sub-contractor  shall 
have  sixty  days  within  which  to  file  his  lien  from  and  after  the 
completion  of  the  whole  of  the  work  on  any  particular  tiling 
for  the  doing  of  which  the  original  contract  was  made.  There- 
fore, where  the  sub-contractor  finishes  his  part  of  the  work 
before  the  whole  of  such  work  is  completed,  he  has  more  than 
sixty  days  from  the  completion  of  his  part  of  the  work,  and 
exacdy  sixty  days  from  the  completion  of  the  whole  of  the 
work,  within  which  to  file  his  lien. 

The  next  question  is,  whether  a  sub-contractor  is  bound  in 
all  respects  by  all  the  terms  and  conditions  of  the  original 
contract  made  between  the  contractor  and  the  owner  of  the 
property.  The  plaintiiSs  in  error  claim  that  he  is,  but  we  have 
already  decided  that  he  is  not,  and  we  think  rightly.  {Stiella^ 
5.cont«ci.  fx^g^  »•  Thayer  J  16  Kas.  619;  Ddahay  v.  GolcUe,  17 
PJr^&  Kas.  268.)  In  these  cases  it  was  held  that  <'  the  lien 
tnotor.  ^£  ^YiQ  sub-contractor  is  limited  only  by  the  amount 
contracted  to  be  paid  to  the  contractor.'^  In  the  first  base,  by 
the  terms  of  the  original  contract  |800  of  the  contract-pnce 
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was  to  be  paid  down,  leaving  only  |500  of  the  original  con* 
tract-price  to  be  paid  afterward,  and  said  |800  was  actnally 
paid  long  before  the  sub-contractor  did  anything  to  or  for 
the  bailding,  or  contracted  to  do  anything  to  or  for  the  same; 
and  yet  this  court  held  that  the  sub^contractor,  who  afterward 
foTDished  material  for  said  building,  was  not  bound  to  know 
or  take  any  notice  of.  those  terms  of  the  original  contract 
which  authorized  the  immediate  payment  of  said  (800,  or  of 
the  payment  itself,  or  that  only  (500  remained  to  be  paid  on 
the  original  contract-price;  but  it  was  held  that  the  sub- 
Gontraotor  could  nevertheless  take  a  valid  lien  on  the  building 
for  the  T^hole  amount  of  his^  claim,  which  was  |900.  For  the 
purposee  of  this  case  we  shall  assume  (but  without  deciding 
tlie  question)  that  the  sub-contractor  is  bound  by  all  the  terms 
and  conditions  of  the  original  contract  except  those  relating 
to  the  payn^ent  in  money  for  the  work  to  be  done,  and  that  he 
is  even  bound  by  those  relating  to  payment  so  far  aa  the 
amount  agreed  to  be  paid  is  concerned.  But  this  is  as  £ftr  as 
we  think  the  sub-contractor  is  bound.  He  should  not  under 
the  statutes  of  1872  be  bound  to  know  the  terms  of  payment 
further  than  as  to  the  amount  of  such  payment.  '  The  contract 
is  not  required  to  be  in  writing;  nor  is  it  required  to  be  filed 
in  any  place,  public  or  private;  and  a  contract  that  would  re- 
quire the  sub-contractor  to  be  bound  by  the  terms  of  the  con- 
tract relating  to  payment,  further  than  as  to  the  amount  to  be 
paid,  would  be  in  derogation  of  the  statutes  themselves.  The 
eases  cited  by  eoTmsel  from  New  York  and  California  are  not 
applicable  to  cases  like  this,  under  our  statutes.  Indeed,  we 
know  of  no  statute  in  any  state  similar  in  this  respect  to  ours. 
That  portion  of  the  original  contract  which  the  plaintiffs  in 
error  claim  that  the  sub-contractor  should  take  notice  of  and 
by  which  the  plainti£&  la  error  claim  that  the  sub-contractor 
should  be  bound,  reads. as  follows:  ^^  The  said  McFarland  is  to 
contract  with  eu^h  parties  .as  he  plesaes  for  materials,  as  re- 
quired by  thjft  planp  and  specifications  for  said  building,  but  the 
9aid  Chujfh  is  ia  htwe  tMxighl  ^ndprivUege  qf  poj^/cr  the  sam£^ 
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and  the  amounts  so  pctid  shall  be  a  paj/merU  of  Wee  amotmtupon  the 
contract-price  of  said  hotcse.^*    Clough  was  the  owner;  McFar- 
land  was  the  contractor;  and  McDonald  was  the  sub-contractor. 
The  contract-price  for  the  house  was  |1,900,  of  which  $1,800 
was  to  be  paid  in  cash  and  the  balance,  |100,  was  to   be 
paid  in  rent     Clough  paid  said  |100  in  rent,  and  paid  to 
various  sub-contractors  and  material  men  |1,800  in  money. 
After  Clough  paid  all  this,  there  still  remained  the  sam  of 
1167.78  due  to  the  sub-contractor  McDonald,  and  there  ^^ere 
perhaps  some  other  small  amounts  due  to  other  sub-contractors. 
Clough  claims  that  because  of  the  foregoing  stipnlatioif  in  the 
original  contract,  and  because  of  the  said  pajrments  made  by 
Clough  to  various  sub-contractors,  the  sub-contractor  McDon- 
ald is  not  entitled  to  any  mechanic's  lien  whatever.    The  coart 
below  however  held  otherwise.    The  court  below  held  that 
McDonald  was  entitled  to  a  mechanic's  lien  for  a  portion  of 
the  said  amount  of  |157.78  due  him,  to  be  determined  in  ac- 
cordance with  certain  instructions  to  the  jury.    The  court  in- 
structed the  juiy  in  substance,  that  said  |1,800  constituted  a 
fund  from  which  the  sub-contractors  were  to  be  paid  for  their 
labor  and  materials;  that  if  the  same  was  not  sufficient  to  pay 
the  whole  amount  of  all  the  claims  of  the  sub-contractors  who 
were  entitled  to  liens,  (which  in  &ct  it  was  not,)  then  that  aach 
claims  should  be  paid  therefrom  pro  rata.    This  we  think  was 
right.    As  we  have  before  said,  every  sub-contractor  is,  under 
the  law,  entitled  to  sixty  days,  after  the  completion  of  the 
building,  within  which  to  file  his  lien;   and  he  must  file  it 
within  that  time,  or  lose  it    And  the  owner  of  the  building 
cannot  be  compelled  to  pay  anything  to  any  person  prior  to 
that  time.    (Laws  of  1872,  page  296,  §2.)    Hence,  at  the  end 
of  the  said  sixty  days,  and  before  the  owner  can  be  compelled 
to  pay  anything  to  any  person,  he  may  know  precisely  to 
whom  he  is  liable,  and  the  amount  due  to  each.    If  the  con- 
tract-price will  pay  all  the  claims,  he  should  pay  all.    But  if  it 
will  not  pay  all,  as  in  this  case,  then  he  must  pay  the  varioos 
claimants  in  proportion  to  the  amount  due  to  each  respect* 
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ively.  (Laws  of  1871,  p,  255,  §80  Whether  the  law  is  a 
good  one  or  not,.i&  a  question  solelj  for  the  legislature  to  de- 
termine, and  not  for  the  courts.  The  jury  under  said  in- 
structions of  the  court  and  other  proper  instructions,  found 
that  there  was  due  to  McDonald  the  sum  of  f  157.78,  and  that 
he  was  entitled  to  a  mechanic's  lien  on  the  defendant  Clough's 
property  for  |138.85  of  that  amount  The  court  thereupon 
rendered  a  judgment  in  favor  of  the  plaintiff  McDonald  and 
against  the  defendant  McFarland  for  said  sum  of  |157.78,  and 
ordered  that  the  said  property  of  the  said  defendant  Olough 
be  sold  to  satisfy  |188.85  of  said  judgment  This  we  think 
was  right 

Sut  suppose  that  the  said  stipulation  in  said  original  con- 
tract should  he  held  to  he  strictly  hinding  upon  the  suh- 
contractor  McDonald :  then  would  it  have  the  effect  to  entirely 
deprive  McDonald  of  his  mechanic's  lien?  17 ot  entirely  so, 
we  should  think,  and  perhaps  not  at  all.  That  stipulation  pro- 
vided only  that  Olough  should  have  the  privilege  of  paying 
for  materials  furnished,  and  not  for  labor;  while  much  that  he 
did  pay  was  for  labor,  and  a  large  portion  of  McDonald's  claim 
|B  for  labor.  We  however  do  not  think  that  said  stipulation 
^  binding  in  any  respect  upon  McDonald. 

The  judgment  of  the  court  below  will  he  affirmed* 

Brbwbk,  J.,  concurring. 

HoBToN^  0.  J^  not  sitting  in  the  oase. 
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J.  0.  Baibb  ▼•  JoHK  W.  Tbuir* 

iNflTBUCTnoNS — MeotuTe  aif  Damages;  Amendment  of  Pleading  After  InHruction 
Oiven,  The  principal  issue  made  by  the  pleadings,  and  the  principal 
question  litigated  at  the  trial,  was,  What  was  the  selling-price  per  thoo- 
sand  of  certain  apple  trees,  at  Quincy,  Illinois,  in  the  spring  of  1870? 
Under  the  pleadings,  the  defendant  was  entitled  to  recoyer  flrom  the 
plaintiff  one-half  the  difference  between  the  actual  selling-price  of 
said  trees  and  the  price  at  which  the  plaintiff  Airnished  said  trees  to  the 
defendant.  The  defendant  alleged  in  his  answer  that  the  actual  selling- 
price  was  $35  per  thousand,  and  that  the  plaintiff  furnished  the  trees  to 
him  at  |50  per  thousand.  The  evidence  of  the  various  witnesses  at  the 
trial  showed  that  the  selling-price  was  from  $32.60  per  thousand  up  to 
150  per  thousand.  The  court  instructed  the  jury  to  find  what  the  selling- 
price  was,  in  accordance  with  the  evidence.  The  jury  found  generally 
for  the  defendant,  but  what  they  found  that  said  selling-price  was,  can- 
not be  told  from  the  verdict  The  defendant  then,  with  leave  of  the 
court,  amended  his  answer  so  as  to  allege  that  the  said  selling-price  of 
said  trees  was  only  $82.50  per  thousand,  instead  of  $85  as  he  had  for- 
merly alleged,  after  which  the  court  rendered  judgment  in  accordance 
with  the  verdict,  and  in  &vor  of  the  defendant  and  against  the  plaintifl^ 
for  costs.  Held,  That  no  substantial  error  was  committed  by  giving  said 
instruction,  or  by  allowing  said  amendment,  or  by  any  other  ruling  of 
the  court.  IBtwon  v.  App,  McO.-174 ;  Butcher  v.  Bank,  2-70 ;  Irwm  v,  Paa- 
Ua,  1-418;  Ibylor  v.  Clmdmning,  4-524;  DaioU  v.  WtU&n,  11-74;  Jftms  st. 
G^nd,  12-^7;  WUaan  9.  PkUlips,  S-211;  Prafher  9.  Snead,  12-447;  Sofmrnn. 
Ogden,  16-388;  R.R.V.  Kunkd,  17-145, 168.] 


JShror  from  Lyon  Distrid  CburL 

Baibd  brought  suit  against  Thiiii  and  wife,  on  a  note  for 
1500  given  by  Truitt  alone,  and  a  mortgage  given  by  both  de- 
fendants to  secure  the  debt  evidenced  by  the  note.  TruUt  an- 
swered, admitting  the  making  of  the  note  and  mortgage,  but 
set  up  a  counterclaim  exceeding  th6  amount  of  said  note  and 
interest,  and  claiming  a  balance  as  due  him  from  Baird. 
TrvxtVs  counterclaim  was  in  part  for  alleged  false  and  fraudu- 
lent representations  made  by  Baird  in  a  certain  partnership 
transaction,  concerning  which  the  facts  and  the  instructions 
and  proceedings  complained  of,  are  fiiUy  stated  in  the  opinion* 
Trial  at  the  September  Term  1874.  Verdict  and  judgment  for 
defendant,  and  Baird  brings  the  case  here  for  review. 
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J.  J.  JBuck,  for  plaintiJS 

Buggies  ^  SUenyy  and  J.  V.  ScmderSj  for  defendanta. 

The  opinioQ  of  the  court  was  delivered  by 

Yalektinb,  J. :  This  is  the  second  time  this  case  has  been 
brought  to  this  court  (Truitt  v.  Bairdy  12  Kas.  420.)  This  time 
the  ease  is  brought  here  by  the  plaintiff'  below,  J.  C.  Baird; 
and  the  principal  ground  upon  which  he  asks  to  have  the  judg. 
ment  of  the  court  below  reversed  is  the  giving  of  a  certain  in- 
struction, which  reads  as  follows: 

^^  If  you  believe  from  the  evidence,  that  at  the  time  the  part- 
nership mentioned  in  defendant's  answer  was  entered  into,  that 
the  plaintiff  agreed  to  furnish  certain  apple  trees  and  grafts  as 
his  portion  of  the  capital  stock  of  said  partnership,  and  that 
he  was  to  furnish  said  trees  and  grafts  at  the  price  they  were 
selling  at  in  Quincj,  Illinois;  that  plaintiff  ftirnished  said  trees 
at  a  price  exceeding  their  selling-price  in  Quincy,  Illinois; 
that  we  defendant  not  knowing  the  selling-price  in  Quincy, 
and  relying  on  the  representation  of  said  plaintiff  as  to  their 
selling-price  accepted  them  as  so  much  capital  stock  at  such 
over-price,  the  defendant  will  be  entitled  to  recover  one-half 
the  difference  between  the  actual  selling-price  of  the  trees  in 
Quincy,  and  the  price  at  which  they  were  put  into  said  part- 
nership." 

The  ground  upon  which  it  is  claimed  that  the  giving  of  this 
instruction  was  erroneous  is  as  follows:  The  defendant's  an- 
swer alleged  that  the  selling-price  of  said  apple  trees,  and  of 
Bueh  apple  trees,  at  Quincy,  Illinois,  in  the,  spring  of  1870,  was 
|85  per  thousand.  The  evidence  showed  that  the  plaintiff 
ftctn^y  paid  for  said  apple  trees  at  Quincy  only  |82.50  per 
thousand.  The  instruction,  it  is  claimed,  told  the  jury  in 
effect,  that  they  might  find  what  the  selling-price  of  said  trees 
was  in  Quincy,  in  accordance  with  the  evidence,  v^thout  re- 
{^d  to  the  pleading.  That  is,  it  is  claimed  that  said  instruc. 
lion  told  the  jury  that  they  might  find  that  the  selling-price  of 
said  apple  trees  in  Quincy  was  only  |82,50  per  thousand,  al- 
though the  defendant  had  admitted  and  alleged  in  his  answer 
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that  said  selling-price  was  |35  per  thousand.  Now  it  is  not 
certain  that  this  instruction  is  open  to  such  criticism;  for  it 
was  given  along  with  other  instructions,  and  these  other  in- 
structioilB  stated  precisely  and  exactly  what  the'  issues  were, 
and  wh3,t  the  defendant  actually  did  state  in  his  answer. 
What  construction  the  jury  put  upon  said  instruction,  and 
what  they  found  was  the  selling-price  of  such  apple  trees  in 
Quincy,  we  have  no  means  of  determining.  The  evidence 
would  have  sustained  a  finding  of  any  price  from  |32.50  per 
thousand,  which  the  plaintiff  actually  paid  for  said  trees,  up 
to  |50  per  thousand,  the  price  at  which  the  plaintiff  actually 
furnished  them  to  the  defendant  The  ordinary  selling-price 
of  such  trees  at  said  place  was  probably  about  from  $85  to  (40 
per  thousand  at  that  time.  There  were  10,000  of  the  apple 
trees,  and  one-half  the  difference  of  the  value  of  the  trees  at 
$82.60  per  thousand,  and  $85  per  thousand  would  be  $12.50, 
and  the  giving  of  said  instruction  may  possibly  have  made  a 
difference  in  the  verdict  of  the  jury  to  this  amount. 

The  jury  found  a  general  verdict  in  favor  of  the  defendant 
The  defendant  then  moved  the  court  to  allow  him  to  amend 
his  answer  so  as  to  allege  that  the  selling-price  of  said  trees  at 
Quincy,  Illinois,  was  only  $82.50  per  thousand,  instead  of  $85 
per  thousand,  as  he  had  formerly  alleged,  and  the  court  sus- 
tained the  motion,  and  the  amendment  was  so  made.  The 
plaintiff  claims  that  this  was  also  error.  The  plaintiff  then 
moved  the  court  for  a  new  trial,  which  motion  was  overruled, 
and  this  is  also  assigned  for  error.  The  court  rendered  judg- 
ment in  favor  of  the  defendant  and  against  the  plaintiff  for 
costs,  which  is  also  claimed  to  be  erroneous.  It  will  be  seen 
that  all  the  errors  claimed  are  founded  upon  the  supposed 
error  in  giving  said  instruction.  Now  for  the  purposes  of  this 
case  we  shall  assume  that  said  instruction  is  open  to  the  criti- 
cism placed  upon  it  by  the  plaintiff,  and  that  under  it  the  jury 
found  that  the  selling-price  of  said  apple  trees  at  Quincy  was 
only  $82.50  per  thousand;  and  with  these  assumptions,  was 
there  any  substantial  error  committed  by  the  court  belowt 
We  think  not,  although  we  think  it  was  irregular  for  the 
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court  to  give  the  instraction  before  said  amendment  was  made, 
or  before  any  suggestion  or  order  that  it  might  be  made.  A 
court  should  generally  confine  its  ii^ructiotis  strictly  within 
the  issues  made  by  the  pleadings.  Probably  the  court  so  in- 
tended in  this  very  case,  but  inadvertently  used  language  that 
will  bear  a  different  interpretation.  The  defendant  should 
have  made  his  amendment  before  the  instruction  was  given. 
But  still,  the  giving  of  the  instruction  first,  and  the  making  oi 
the  motion  afterward,  even  if  irregular  does  not  infringe  upon 
any  substantial  right  of  tha  plaintiff.  "So  existing  issue  was 
changed  by  said  amendment  No  new  issue  was  presented. 
But  the  same  issue — which  was,  what  was  the  selling-price 
per  thousand  at  Quincy,  Illinois,  in  the  spring  of  1870,  of 
apple  trees  such  as  plaintiff  furnished  to  the  defendant  for 
their  said  contemplated  partnership — still  remained,  as  shown 
by  the  pleadings,  after  the  amendment.  And  the  question, 
what  was  the  price  of  said  trees,  was  one  of  the  principal 
questions  litigated  in  the  case,  and  it  would  seem  from  the 
record  that  both  parties  introduced  about  all  the  evidence  they 
could  upon  this  question.  The  plaintiff  certainly  could  not 
have  been  misled  in  this  case.  In  this  state  the  district  court 
may  permit  an  amendment  to  be  made  to  any  *' pleading, 
process,  or  proceeding"  "before  or  after  judgment;"  and 
where  "such  amendment  does  not  change  substantially  the 
claim  or  defense,"  there  is  no  limitation  upon  the  power  of  the 
court  to  allow  such  amendment  except  the  requirement  that 
the  amendment  must  be  made  "in  furtherance  of  justice." 
(Gen.  Stat.  665,  §189;  National  Bank  v.  Tappan^  6  Kas.  456; 
Praier  r.  Snead^  12  Kas,  447.)  And  "  no  variance  between  the 
allegations  in  a  pleading,  and  the  proof,  is  to  be  deemed  mate- 
rial, unless  it  have  actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  action  or  defense  upon  the  merits. 
Whenever  it  ia  alleged  that  a  party  has  been  so  misled,  that 
fact  must  be  proved  to  the  satisfaction  of  the  court,  and  it 
must  also  be  shown  in  what  respect  he  has  been  misled;  and 
thereupon  the  court  may  ordeor.the  pleading  to  be  amended, 
upon  such  terms  as  may  be  just"  (Oivil  code,  §  183.)    And 
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^^when  tho  variance  is  not  material,  as  provided  in  the  last 
flection,  the  court  may  direct  the  &ct  to  be  foand,  according  to 
the  evidence,  and  may  order  an  immediate  amendment,  with- 
out costs."  (Civil  code,  §  184.  See  also,  Mo.  VaUey  Bid.  Co.  v. 
CddweUy  8  Eas.  244.)  We  think  said  amendment  was  allowed 
^4n  fuiilierance  of  justice."  At  least,  we  cannot  say  that  it 
was  not  so  allowed.  Besides,  it  has  often  been  held  by  this 
court,  that  the  district  conrt  is  clothed  with  considerable  dis- 
cretion in  granting  amendments.  We  think  the  amendment 
was  properly  allowed  under  §  189  of  the  code. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


Squikb  Rosa  v.  Missouri,  Kansas  &  Tbxas  Railwat  Co 

1.  Plbabino  Over,  After  Demurrer  Siutained;  Waioer,  Where  the  court 
below  sustains  a  demurrer  to  a  petition  of  the  plaintiff,  on  the  ground 
that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  plaintiff  afterward  files  a  new  and  amended  petition, 
and  takes  his  chances  on  that  petition,  kddy  that  the  plaintiff  thereby 
waives  any  error  of  the  court  that  may  have  been  committed  in  sus- 
taining said  demurrer.    IMoore  v.  Wade,  S-S80.] 

2.  CoNDEMNikTiON  Pbocbedings;  Oumer  of  Land  Ofdy^  EntUled  to  Damages. 
In  a  proceeding  instituted  by  a  railway  company  for  the  purpose  of 
procuring  the  right-of-way  for  its  railroad  through  the  various  tracts  of 
land  along  its  route^  a  person  who  is  in  possession  of  one  of  said  tracts, 
but  who  has  no  title  thereto,  or  interest  therein,  (the  land  belonging 
to  the  United  States,)  cannot  recover  damages  for  injury  done  merely 
to  the  land  itself.  INelson  v.  Mather,  5-153":  FUzpairick  v.  Qehhart,  7-46; 
R.  22.  V.  Walktr,  12-603.  604 ;  J2.  J2.  v.  Wilder,  17-240.] 

Error  from  Neosho  District  CourU 
Rosa  was  in  the  possession  and  occupancy  of  certain  lands 
taken  and  appropriated  through  statutory  condemnation  pro- 
ceedings by  the  Rmtvoay  Oompanyy  and  he  claimed  damages  for 
injuries  alleged  to  be  sustained  by  the  lands  so  occupied.  The 
BaUway  Company  demurred.    All  necessary  facts  appear  in  thfe 
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iKtei.    The  district  court  sustained  the  demurrer,  at  the 
December  Term  1872,  and  Basa  brings  the  caae  hereon  error. 

L.  SHUweUy  for  plaintifil 
T,  (X  SearSj  for  defendant 

The  opinion  of  the  court  was  delivered  by 

YALBNTiNSy  J. :  This  action  was  originally  a  proceeding  in- 
stitated  by  the  Missouri,  Kansas  &  Texas  Railway  Company  to 
obtain  the  right-of-way  for  its  raihroad  through  the  various 
tracts  of  land  along  its  route  in  Neosho  county.     The  plaintiff 
in  error,  Squire  Rosa,  was  aggrieved  by  the  assessment  of  dam- 
sges  made  concerning  one  of  said  tracts  of  land,  and  thereupon 
Lfi6«diBg<»T«r    ^®  appealed  to  the  district  court    In  the  district 
•jujr^djmnrr^  ^ourt  hc  filcd  a  pctitiou  setting  forth  the  facts  of 
waiT««tTor.     j^j^  ^^^^    rp^  ^^  petition  the  railway  company  de- 
murred, on  the  ground  that  it  did  not  state  fiskcts  sufficient  to 
<x)iiBtitute  a  cause  of  action,  and  the  court  below  sustained  the 
demurrer.    The  plaintiff  then  filed  a  new  and  amended  peti- 
tion, setting  forth  the  &cts  of  his  case  in  greater  detail.    The 
defendant  again  demurred,  for  the  same  reason  as  before,  and 
the  court  again  sustained  the  demurrer.     The  plaintiff  now 
brings  the  case  to  this  court,  and  assigns  for  error  the  said 
rulings  of  the  district  court    Whether  the  court  below  erred 
io  sustiuning  the  first  demurrer,  we  think  is  wholly  immaterial; 
for  even  if  the  court  did  err,  the  plaintiff  by  filing  a  new  and 
amended  petition,  and  taking  his  chances  upon  tjiat  petition, 
entirely  waived  any  error  that  may  have  been  committed  by 
sastaining  the  demurrer  to  his  first  petition.    {Clearwaier  v. 
MeredUhy  1  Wallace,  26, 42;  Dean  v.  Gecman,  44  Bl.  286;  Judge 
V.  Moorey  9  Fla.  269;  Toung  v.  Martin^  8  Wallace,  354;  MiUs  v. 
Jfartirtj  2  Ifebraska,  299, 808, 809.)    The  only  Pubstantial  ques- 
tion then  for  us  to  decide  is,  whetixer  the  court  below  erred  in 
gastaining  the  demurrer  to  the  new  and  amended  petition.    Or 
m  other  words,  the  question  is,  whether  the  new  and  amended 
petition  states  facts  sufficient  to  authorize  the  plaintiff  to  re- 
cover damages  of  any  kind  fi-om  the  defendant 
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All  the  damages  alleged  to  have  been  committed,  are  dam- 
ages to  said  land.  No  daim  is  made  for  injury  to  crops,  or  to 
buildings,  or  to  improvements,  or  to  anything  else  except  the 
land  itself.  And  we  shall  assume  that  the  petition  sufficiently 
states  the  injury  to  the  land,  and  shows  that  such  injury  was 
greater  than  the  amount  allowed  by  the  condemnation  commis- 
sioners. We  shall  also  assume  that  the  petition  states  suffi- 
ciently that  the  railway  company  has  no  right  or  interest  in  or 
to  said  land  except  such  rights  or  interests  as  it  may  obtain  by 
virtue  of  these  condemnation  proceedings.  Indeed,  we  shall 
assume  that  the  petition  is  sufficient  in  every  respect,  pro- 
vided it  sufficientiy  states  or  shows  that  the  plaintiff  has  any 
i.  condemnatton  BXich.  iutercst  iu  Said  land  as  will  enable  him  in  an 
ow'^of'fi^d.  action  like  this  to  recover  for  damages  or  injuries 

onlr,  entitled  ii-i.,/.-v-r  ,.. 

uxiumsee.  done  to  the  land  itself.  Now  the  petition  states 
and  shows,  that  said  land  is  a  part  of  the  Osage  ceded  lands, 
acquired  by  the  government  of  the  United  States  under  the 
Osage  Indian  treaty  of  September  29th  1865.  (14  U.  8.  Stat  at 
Large,  687.)  The  plaintiff  settled  upon  said  land  in  January 
1867,  and  has  continued  to  occupy  the  same,  as  his  homestead 
ever  since,  and  has  made  lasting  and  valuable  improvements 
thereon.  But  there  is  no  claim,  or  the  slightest  pretense,  that 
the  plaintiff  has  any  title  to  said  land.  The  title  still  remains 
in  the  government  of  the  United  States.  On  March  8d  1870, 
these  condemnation  proceedings  were  commenced  by  the  rail- 
way company.  On  April  12th  1870,  the  plaintiff  Rosa  took 
his  appeal  from  the  assessment  of  the  commissioners  to  the 
district  court  On  January  11th  1872,  the. plaintiff  filed  his 
said  amended  petition.  On  April  11th  1872,  said  demurrer 
thereto  was  filed.  And  in  December  1872  the  demurrer  was 
sustained  by  the  court  below,  as  before  stated.  It  will  there- 
fore be  seen  that  the  plaintiff's  amended  petition  not  only  fiedls 
to  show  that  the  plaintiff  is  the  owner  of  said  land,  but  it 
shows  affirmatively  that  he  is  not  the  owner,  that  he  has  no  in- 
terest therein,  and  that  the  government  of  the  United  States 
is  the  owner  thereof.  Upon  what  ground  then  the  plaintiff 
would  expect  to  recover  for  injuries  done  to  the  land  itself. 
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done  to  the  inherxtance,  is  not  very  clear.  The  plaintiff  has 
nexrer  had  any  interest  in  the  land.  From  the  time  that  he 
settled  upon  said  land  until  April  10th  1869,  he  had  the  same 
light  to  purchase  said  land  that  others  had,  and  had  no  greater 
right;  for  under  the  treaty  of  1865  said  Osage  ceded  lands 
^rere  to  he  sold  ^^on  the  most  advantageous  terms  for  cash/' 
and  <^no  preemption  claim  or  homestead  settlement  shall  [was 
•to]  he  recognized."  From  April  10th  1869,  to  April  10th 
1871,  the  plaintiff  had  the  privilege  of  purchasing  said  land 
from  the  government  for  $1,25  per  acre.  (16  U.  S.  Stat  at 
Ijarge,  55.)  Since  April  ijOth  1871,  he  haa  had  no  greater 
right  or  privilege  to  purchase  said  land  than  any  other  person, 
and  no  better  terms  have  been  extended  to  him  than  to  any 
other  person.  But  whatever  has  been  his  right  or  privilege  to 
purchase  said  land,  he  has  never  exercised  such  right  or  privi- 
lege by  purchasing  the  same;  and  therefore  we  think  he  cannot 
recover  for  injuries  done  merely  to  the  land. 

This  action  differs  essentially  from  the  action  of  trespass 
quart  elauswn  fregity  and  other  actions  referred  to  by  counsel 
for  plaintiff  In  the  first  place,  the  defendant  in  this  action 
must  not. be  considered  as  a  mere  wrongdoer,  as  the  defend- 
ants in  the  actions  referred  to  are.  The  defendant  in  this  case 
is  attempting  by  a  proceeding  under  the  statute  (Gen.  Stat  212, 
€t  seq.;  and  amendments,  Laws  of  1870,  page  155,)  to  procure 
the  rightrof-way  for  its  railroad,  and  is  therefore  not  treated  as 
a  mere  wrongdoer,  and  held  bound,  as  a  mere  wrongdoer  often 
is,  to  treat  and  consider  the  person  in  possession  of  the  land  as 
the  owner  thereof,  when  the  fact  is  otherwise.  Second,  the 
plaintiff  in  this  case  has  no  title  whatever.  He  does  not  even 
have  that  incipient  title  which  a  trespasser  upon  lands  not 
belonging  to  the  government  of  the  United  States  may  have  by 
taking  possession  of  the  land  and  claiming  it  as  his  own. 
(  Wood  V.  M.  K.  ^  T.  Rly.  Co.,  11  Kas.  848,  et  seq.)  In  the  cases 
referred  to  by  counsel,  the  defendant  waa  not  only  a  mere 
wrongdoer,  but  the  title  to  the  property  had  also  passed  from 
the  government  of  the  United  States.  Third,  the  action  of 
tTPmpBstCquare  clatisum  freffit  is  an  action  merely  for  injury  to  the 
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possession.  The  plaintiff  may  recover  in  that  action  without 
the  slightest  claim  of  title.  He  may  indeed  recover  against  a 
mere  wrongdoer,  although  his  possession  is  itself  a  trespass 
upon  the  rights  of  some  other  person.  Ndaon  v.  Mather^  5  Kas. 
168;  FUzpatrick  v.  Oebhari^  7  Kas.  46;  Pacific  Bly.  Co.  v.  Walker, 
12  Kas.  608,  604.  Generally,  a  mere  wrongdoer  is  not  allowed 
to  dispute  the  titie  of  the  person  whom  he  has  injured,  but 
that  is  not  this  case.  In  this  kind  of  case  the  defendant  is 
bound  to  pay  for  only  such  damages  as  the  defendant  causes, 
and  these  damages  go  only  to  such  persons  as  sustain  the  loss, 
and  in  exact  proportion  as  such  persons  do  sustain  such  loss. 
Such  damages  are  not  to  be  paid  for  twice — once  to  the  party 
in  possession,  and  once  to  the  real  owner  of  the  land — as 
damages  are  sometimes  required  to  be  paid  by  a  mere  wrong- 
doer. In  this  kind  of  proceeding,  damages  are  paid  to  the 
person  or  persons  entitled  to  receive  the  same,  without  any  re- 
gard to  who  has  possession.  Damages  done  to  crops  are  to  be 
paid  to  the  owner  of  the  crops;  damages  done  to  the  land,  are 
to  be  paid  to  the  owner  of  the  land ;  and  damages  done  to  any- 
thing else,  real  or  personal,  are  to  be  paid  to  the  person  who 
sustains  the  loss.  If  the  land  belongs  to  one  person  only,  of 
course  all  the  damages  to  it  are  paid  to  that  person.  But  if 
the  land  belongs  to  two  or  more  persons,  then  the  damages  to  it 
are  paid  to  the  several  owners  in  proportion  to  their  respective 
interests  therein.  And  the  same  rule  prevails  with  respect  to 
everything  else  on  the  land,  or  connected  therewith.  A  person 
therefore  who  has  sustained  no  loss  by  the  establishment  of 
the  right-of-way,  cannot  recover  any  damages  in  this  kind  of 
proceeding.  Now  the  plaintiff  by  his  amended  petition,  shows 
that  he  has  not  sustained  any  loss,  and  that  he  cannot  sustain 
any  loss  by  the  establishment  of  the  right-of-way  for  the  defend- 
ant's railroad,  and  therefore  he  cannot  recover  any  damages  in 
this  case. 
The  judgment  of  the  court  below  must  be  affirmed. 

All  the  Justices  concurring. 
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Comm'rs  of  Wabaunbeb  Co.  v.  J.  L.  Muhlbnbagebb. 

1.  LoGATiNO  Hiohwatb;  Proceedinff$  Vcid,  Unlets  JuriBdution  be  Fint  Ob- 
tained. Where  a  board  of  county  commissioners  attempts  to  locate  and 
open  a  road,  as  a  public  highway,  and  appropriate  private  property 
therefor,  without  complying  with  the  requisite  conditions  precedent 
S^viBg  jurisdiction,  such  jxroceedings  are  absolutely  void;  and  on  peti- 
tion in  error  of  a  person  whose  land  is  thus  attempted  to  be  taken 
without  his  consent,  the  district  court  of  the  proper  county  can  vacate 
and  set  aside  such  final  orders  of  the  board,  without  any  exception  be- 
ing taken  thereto  by  the  party  complaining,  where  no  appearance  was 
made  by  the  party  before  the  county  board  in  any  of  the  procebdings 
had  therein.  [CbmmV«  v.  Brewer,  &-818;  OtOeU  v.  Qmm*r$,  1&-410;  Benr 
ton  V.  Naeon,  26-662;  Shc^er  v.  Weech,  84-603 ;  State  v.  Eggleeton,  84-^1.] 

S. Qualificaliont  qf  PetUioners,    Under  section  one  of  the  act  of 

1874.  "page  164,  relating  to  roads  and  highways,  an  application  by  peti- 
tion to  the  board  of  county  commissioners,  signed  by  at  least  twelve 
householders,  is  a  condition  precedent  to  confer  authority  upon  the 
board,  under  such  law,  to  lay  out,  locate  and  open  a  road  as  a  public 
highway ;  and  while  it  is  not  absolutely  necessary,  in  order  to  make  the 
load  valid,  that  the  petition  itaeff  should  show  upon  its  &ce  that  all  or 
any  of  the  signers  are  householders  of  the  county  where  the  road  is  to 
be  located,  yet  the  record  of  the  proceedings  should  cffirmaUvely  show 
this  fact  when  directly  attacked.  In  such  a  case  a  board  of  county  com- 
missioners is  acting  in  a  special  and  limited  capacity,  and  its  jurisdic- 
tion should  affirmatively  appear  upon  the  record.  [  WUHm  v.  Sproule, 
18-257;  OUphant  v.  OmmWs,  18-886,  398;  Wel^ord  v,  Weidlein, 28-601, 606; 
RRv.  Mouman,  30-836  340;  OomThWs  ff.  Carter,  80-^1, 585;  also,  24-511, 
514.] 

JEhror  from  Wabaunsee  District  Court. 

In  August  1875  Muhlenbacker  filed  in  the  district  court  his 
petition  in  error,  to  reverse  the  orders  made  by  the  Board  oj 
Commissioners  of  Wabaunsee  Co.  in  certain  road  proceedings. 
The  district  court,  at  the  September  Term  1875,  reversed  the 
orders  complained  of,  and  the  board  of  commissioners  bring 
the  case  here  on  error  for  review.  The  facts  and  proceedings 
fiufficientlj  appear  in  the  opinion. 

J.  T.  Keofffftfj  for  plaintiff  in  error. 
MeChtre  ^  Bumphrey^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

EoaTOK,  0.  J. :  The  questions  for  consideration  are,  whether 

9~-tBKa». 
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a  district  court,  upon  a  petition  in  error,  can  vacate  the  orders 
of  a  board  of  county  commissioners  in  locating  and  opening  a 
proposed  public  highway,  when  the  record  SaWb  to  show  juris- 
diction on  the  part  of  the  board  making  the  orders,  where  no 
exception  was  taken  thereto  by  the  party  complaining,  and  no 
appearance  was  made  by  such  party  in  any  of  the  proceedings 
had  before  the  commissioners;  and  whether,  in  this  case,  upon 
the  record,  such  want  of  jurisdiction  sufficiently  appears? 

It  has  several  times  been  held  in  this  court,  that  any  error 
apparent  in  the  final  judgment  of  a  district  court  mLay  be  cor- 
rected by  suit  in  error  in  this  court,  although  no  exception 
was  taken  by  the  party  complaining,  and  no  motion  made  to 
set  aside  the  judgment  Section  540,  Gen.  Stat  1868,  p.  785, 
I  Looaun  hi  h-  S^^^  *^®  district  court  the  same  authority  to  re- 
KrmStu  verse,  vacate,  or  modify,  the  final  orders  of  any 
**********  tribunal,  board  or  oflBicer  exercising  judicial  func- 
tions, and  inferior  to  said  district  court,  as  this  court  has  over 
the  proceedings  of  district  courts,  excepting  that  the  words, 
"for  errors  appearing  on  the  record,"  are  not  contained  in 
§  540,  and  are  included  in  the  provisions  of  the  code  author- 
izing this  court  to  review  the  judgments  and  orders  of  the  diis- 
trict  courts.  But  the  omission  of  these  words,  although  some 
of  the  decisions  are  based  thereon,  do  not  seem  to  us  to  affect 
the  rule  which  we  have  adopted.  The  logical  result  of  the 
reasoning  contained  in  the  case  of  Koehler  v.  BaUj  2  Kas.  160, 
tends  to  this  conclusion.  If  the  record  shows  the  proceedings 
had  by  a  board  of  county  commissioners  were  without  au- 
thority of  law,  to  simply  note  an  exception  to  a  final  order 
based  thereon,  would  seem  to  be  both  unnecessary  and  value- 
less. If  it  be  urged  that  the  district  court  has  no  authority  to  set 
aside  a  final  order  of  a  board  of  commissioners,  void  on  its  face, 
as  it  is  not  in  law  technically  an  order  nor  a  judgment,  and 
cannot  therefore  be  enforced,  we  answer,  that,  as  it  is  claimed 
to  be  a  final  order,  based  upon  valid  proceedings,  and  rights 
are  attempted  to  be  acquired  thereunder,  it  is  better  to  give 
the  supervisory  court  authority  to  vacate  and  set  aside  such 
void  entry,  than  to  remit  the  complaining  party  to  some  other 
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remedy  more  difficult  to  himself,  and  more  vexatioos  to  all 
concerned.  The  law  ought  not  to  fKvor  a  circuity  of  action. 
Section  MOj-sMpra,  gives  the  district  court  full  power  to  reverse, 
vacate  or  modify  any  final  order  of  a  board  of  county  com- 
missioners; and  the  more  irregular  and  improper  the  order, 
the  stronger  the  reason  for  the  exercise  of  the  power  con- 
ferred. 

The  facts  in  this  case  show,  that  on  July  6th,  1874,  one 
Sebastian  Wertzberger,  and  fourteen  others,  filed  a  petition 
"¥vith  the  county  clerk  of  Wabaunsee  county  to  have  a  certain 
road  laid  out  The  petition  itself  did  not  show  that  all,  or 
any,  of  the  signers  were  householders.  On  the  presenta- 
tion of  the  petition  the  following  proceedings  were  had : 

"July  Session,  1874. — Road  petition  of  Sebastian  Wertz- 
ben?er  taken  up,  and  the  following  persons  appointed  viewers  : 
J.  P.  Gleicb,  Wm.  Strasses,  and  Joseph  Hensel,  to  meet  at  the 
house  of  S.  Wertzberger,  Friday,  August  7th,  1874." 

At  the  September  session  of  the  board  of  county  commis- 
sioners for  1874,  the  following  additional  proceedings  were 
had,  as  appears  from  the  journal: 

"Report  of  viewers  on  Wertzberger  road  taken  up.  Report 
approved,  and  road  ordered  opened,  and  damas^es  allowed  as 
follows,  to-wit:  M.  M.  Muhlenbacker,  $15.00;  Peter  Muhlen- 
backer,  $15.00;  Margaret  Muhlenbacker,  $15.00;  J.  L.  Muhl- 
enbacker, $7.50.'' 

The  road  was  ordered  to  be  laid  out  through  the  premises 
of  the  defendant  in  error,  J.  L.  Muhlenbacker;  but  the  record 
does  not  show  that  Muhlenbacker  ever  appeared  before  the 
board  of  commissioners,  or  the  viewers.  A  certain  written 
claim  for  damages,  signed  "J.  L.  Muhlenbacker,"  was.  in  the 
possession  of  the  viewers,  and  was  filed  in  the  county  clerk's 
office,  butit  nowhere  appears  that  the  defendant  ever  signed 
Buch  claim,  or  even  authorized  it  to  be  presented  or  filed,  or 
that  he  had  any  connection  therewith. 

The  district  court,  upon  the  hearing  of  the  petition  in  error 
of  said  J.  L.  Muhlenbacker,  '*  ordered  and  adjudged  that  the 
proceedings  and  orders  of  the  county  board  in  locating  and 
opening  said  road  as  a  public  highway,  be  annulled,  vacated. 


Digitized  by 


Google 


182  SUPREME  COURT  OF  KANSAS. 

Gomm'ra  of  Wabaunsee  Co.  y,  Mnhlenbacker. 

rendered  wholly  void  and  of  no  effect,  and  that  Mnhlenbacker 
have  jndgment  for  costs,"  The  judgment  of  the  court  below 
was  correct  .The  record  should  have  established  the  fact  that 
there  was  some  finding  by  the  county  board  that  at  least 
twelve  of  the  signers  of  the  petition  were  householders,  or  m 
2  Qaaiiflcauont  ®^^®  ^^7  *^^®  should  have  appeared  in  the  case  be- 
muCbS**""*'  fore  the  board  assumed  authority  to  appropriate  the 
•»»«^»-  property  for  the  road.  The  feet  that  the  petition 
was  signed  by  twelve  householders  of  Wabaunsee  county,  was 
a  jurisdictional  one.  The  legislature  has  seen  fit  to  require 
that,  before  the  board  of  county  commissioners  of  a  county 
can  proceed  to  exercise  the  authority  to  locate  and  open  roads, 
under  the  law  of  1874,  ch.  108,  a  petition  signed  by  twelve 
householders  must  be  presented.  This  is  a  precedent  condi* 
tion.  A  failure  to  comply  with  this  precedent  condition  would 
make  all  subsequent  proceedings  without  authority  of  law. 
This  court  has  a:lready  held,  "that  it  is  not  absolutely  neces- 
sary, in  order  to  make  the  road  valid,  that  the  petition  itself 
should  show  upon  its  face  that  the  signers  are  householders." 
Willis  V.  SprouUy  18  Kas.  257.  But  the  record  should  some- 
where show  this  fact,  before  the  viewers  are  appointed.  It 
may  be  shown  by  affidavit  filed  with  the  county  clerk;  or  it 
may  be  shown  upon  the  hearing  of  the  petition,  by  oral  evi- 
dence. But  some  entry  or  record  thereof  must  be  made.  In 
this  case,  the  county  board  do  not  seem  to  have  considered  the 
question  at  all;  and  in  the  absence  of  any  showing  to  that 
effect,  we  cannot  assume  that  the  petition  was  signed  by 
twelve  householders  of  the  county  of  Wabaunsee.  The  gen- 
eral rule  applicable  to  such  inferior  jurisdictions  as  boards  of 
county  commissioners,  is,  that  in  their  proceedings  they  are  to 
be  held  to  the  strict  limits  of  their  authority,  as  conferred  and 
prescribed  by  the  statute.  When  jurisdiction  is  obtained,  of 
course  we  should  be  liberal  in  reviewing  all  subeeqaent  pro* 
ceedings. 
The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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F.  A.  HiQBBB  y.  Robert  McMillan. 

1  Wmrmm;  Compdeney  of  W^e  to  TetHfy.  A  wife  i8  a  competent  witnen  as 
U>  the  oommonicatioiui  made  to  a  third  person  by  her  husband  in  hei 
presence  and  hearing,  in  all  civil  actions  in  which  the  husband  is  not  a 
party  to  the  suit,  when  his  rights  will  not  be  concluded  by  any  verdict 
therein,  and  when  such  communications  are  themselves  admissible  in 
svidenoe.    {FMier  v,  Oonway,  21-18;  Douglass  p.  StU,  29^27.) 

2  '  Instruetion;  Credibility,  The  court  below  instructed  the  jury 
ihat  *'if  you  believe  from  the  evidence  that  any  witness  has  knowingly 
tnd  willfully  testified  falsely  to  any  material  &ct,  you  should  totally  di.s- 
r^ard  all  the  testimony  of  any  such  witness."  Held,  That  such  instruc- 
tion is  erroneous.  (SheUabarger  v,  NafuB,  15-^7,  554;  Oarvm  «i  Jen- 
nenon,  20-371,  373;  R.  E.  v.  Retford,  post,  245.) 

t  Replevin;  Dismissal  of  Action;  SedionB  184  and  186  of  Code,  Construed. 
In  an  action  to  recover  the  possession  of  specific  personal  property,  when 
the  property  has  been  delivered  to  the  plaintiff,  and  thereafter  the  plain-' 
tiff  dismisses  his  action  without  prejudice  to  a  fixture  action,  and  no  an- 
swer or  other  pleading  is  filed  by  the  defendant,  but  the  defendant 
makes  application  under  section  184  of  the  civil  code  for  the  court  to 
proceed  to  inquire  into  the  right  of  property  and  right  of  possession  of 
the  defendant  to  the  property  takeu,  held,  that  such  application  is  to  be 
construed  as  a  claim  by  the  defendant  for  a  return  of  the  property,  and 
that  upon  such  an  application  judgment  may  be  rendered  for  the  de- 
fendant for  a  return  of  the  property,  or  the  value  thereof,  in  case  a  re- 
turn cannot  be  had,  and  damages  for  taking  and  withholding  the  same. 

JSrror  from  Lyon  District  Court. 
Rbplbvin,  brought  by  JBigbeCy  to  recover  possession  of  thir- 
teen yearling  mules,  which  he  claimed  to  own,  and  which  he 
alleged  were  wrongfully  detained  by  McMillan.  Plaintiff  dis- 
missed his  action  without  prejudice  to  a  future  action,  and 
judgment  in  favor  of  McMillan  was  thereupon  rendered,  at 
the  September  Term  1875.  Higbee  brings  the  case  here  on 
error  for  review.  The  opinion  contains  a  sufficient  statement 
of  the  facts  and  proceedings. 

^9ffi^  #  Sterryj  and  Geo.  E.  Terry y  for  plwntiff. 

JE.  S.  Waterburj/j  and  JS.  W.  Cunningham^  for  defendant. 

The  opinioD  of  the  conrt  was  delivered  by 

HoKTON,  C.  J.:  In  the  fell  of  1874,  John  A.  Baker  and 
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Robert  McMillan  made  a  contract  in  reference  to  the  purchase 
of  a  lot  of  young  mules  for  market.  Baker  claimed  that  the 
contract  waa  in  substance,  ^^that  he  (Baker)  should  furnish 
the  money,  to  purchase  a  lot  of  weanling  mules,  and  that  when 
so  purchased  McMillan  should  take  possession  of  them  until 
they  should  be  sold;  that  he  (Baker)  should  have  the  right  to 
sell  them  at  any  time;  that  upon  their  sale  the  net  profits 
should  be  equally  divided  between  him  and  McMillan."  On 
the  other  hand,  McMillan  claimed  the  contract  to  be,  ^^  that 
Baker  was  to  furnish  the  money  to  buy  a  lot  of  weanling 
mules,  and  that  when  bought  that  he  (McMillan)  was  to  have 
possession  of  them,  take  care  of  and  feed  them  until  they 
were  three  years  old,  except  they  should  be  sold  when  they 
were  two  years  old  by  consent  of  both  parties;  that  when 
they  were  tiiree  years  old  he  (McMillan)  was  to  break  and  fit 
them  for  market,  and  that  when  they  were  sold  the  net  profits 
were  to  be  divided  equally  between  the  parties."  Under  the 
contract,  however  it  was,  thirteen  weanling  mules  were  bought 
in  the  fall  of  1874,  and  placed  in  the  possession  of  defendant. 
Higbee,  the  plaintiff,  claimed  that  on  July  16th  1875  the  said 
Baker  executed  and  delivered  to  him  for  a  valuable  considera- 
tion a  bill  of  sale  for  all  of  the  said  mules;  and  Higbee,  on 
the  21st  of  July  1875,  filed  an  affidavit  and  bond  in  replevin  in 
the  oflice  of  the  clerk  of  the  district  court  of  Lyon  county. 
The  clerk  thereupon  issued  an  order  of  replevin  to  the  sheriff 
of  said  county,  directing  him  to  take  the  mules  from-  the  pos- 
session of  McMillan,  and  deliver  them  to  plaintiff.  The  mules 
were  taken  under  said  order  and  delivered  to  plaintiff.  On 
the  24th  of  said  July,  the  plaintiff  filed  his  petition  in  said 
replevin  action.  The  petition  was  not  filed,  however,  until 
after  the  issuance  and  service  of  the  summons  and  order  of 
replevin.  The  defendant,  at  the  September  term  of  said  court, 
made  a  special  appearance,  and  moved  to  set  aside  the  sum- 
mons and  service  thereof,  which  motion  was  granted.  There- 
upon plaintiff  moved  to  dismiss  the  action  without  prejudice, 
which  motion  was  granted.  The  defendant  then  made  appli- 
cation to  the  court  to  inquire  into  the  right  of  property  and 
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right  of  poesesBion,  which  was  done,  and  by  the  court  the 
right  of  property  and  the  right  of  possession  were  found  to  he 
in  defendant.  A  motion  for  a  new  trial  was  made  by  the 
plaintiff,  which  was  granted  by  the  court  The  cause  then 
^again  came  on  to  be  heard  on  the  inquiry  demanded  by  de- 
fendant as  to  the  right  of  property,  and  the  right  of  posses- 
sion,  which  questions  were  tried  by  a  jury  and  resulted  in  the 
judgment  herein  complained  of,  which  was  to  the  effect,  that 
McMillan  should  recover  from  Higbee  the  property  replevied, 
together  with  $180  bis  damages  for  its  detention,  and  in  de- 
feult  of  return  thereof,  that  McMillan  should  recover  from 
Higbee  $845,  the  value  of  the  property,  and  that  he  should 
also  recover  from  Higbee  his  costs. 

L  On  the  trial,  Higbee,  the  plaintiff,  to  maintain  the  issues 
in  his  behalf,  called  Mrs.  Baker  as  a  witness,  who  testified  that 
ahe  was  '^  the  wife  of  John  A.  Baker.''  She  was  then  asked : 
"Do  you  remember  a  conversation  between  your  husband  and 
the  defendant,  in  your  room  at  McMillan's,  in  the  fall  of  1874, 
concerning  the  buying  of  some  mules?"  To  the  asking  of 
this  question  the  defendant  objected,  on  the  ground  that  the 
witness  was  inconapetent  to  testify  to  any  transaction  between 
defendant  and  her  husband  John  A.  Baker,  concerning  the 
mules  in  controversy,  which  objection  the  court  sustained* 
The  plaintiff  then  offered  to  prove  by  this  witness,  "that  in 
the  latter  part  of  September  or  the  first  of  October  1874,  she 
and  her  husbaud,  John  A.  Baker,  were  living  at  the  house  of 
the  defendant,  and  that  about  that  time  defendant  came  into 
her  room,  occupied  by  her  and  her  husband,  and  wanted  her 
husband  to  buy  two  mules  of  a  Mr.  Jinkins;  that  her  hus- 
band at  first  refused  to  buy  the  mules  of  Jinkins,  and  asked 
defendant  why  he  (defendant)  did  not  buy  them;  that  defend- 
ant replied  that  he  was  too  poor  to  buy  them,  that  he  wanted 
to  sell  the  mules  he  had,  and  wanted  her  husband  to  buy  them; 
that  her  husband  finally  consented  to  buy  them,  if  defendant 
would  take  care  of  them  just  as  he  wanted  him  to,  to- wit,  to 
keep  the  mules  until  her  husband  should  sell  them,  and  take 
care  of  them,  and  that  whenever  her  husband  desired  to  sell 
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the  mules  he  should  be  at  liberty  to  do  so,  and  should  pay 
McMillan  pne-half  of  the  net  profits,  as  compensation  for  keep- 
ing them;  that  defendant  agreed  to  this,  and  that  thereupon 
Baker  paid  the  defendant  for  his  five  mules,  and  that  then 
Jinkins  was  called  into  the  room,  and  Baker  bought  his  two 
mules  of  him."  To  this  offer  of  proof  of  this  witness,  the 
defendant  objected  on  the  ground  of  the  incompetency  of  the 
witness,  which  objection  the  court  sustained.  Proper  excep- 
tions were  taken,  and  the  question  is  fairly  presented,  whether 
the  wife  of  Baker,  the  vendor,  was  a  competent  witness. 

Section  819  of  tiie  civil  code  provides,  that  ^^Ko  person  shall 
be  disqualified  as  a  witness,  in  any  civil  action  or  proceeding, 
by  reason  of  his  interest  in  the  event  of  the  same,  as  a  party 
or  otherwise,  or  by  reason  of  his  conviction  of  a  crime;  but 
such  interest  or  conviction  may  be  shown  for  the  purpose  of 
affecting  his  credibility."  Section  823  of  the  code  provides, 
that— 

^^The  following  persons  shall  be  incompetent  to  testify; 
*  *  *  Third,  husband  and  wife,  for  or  against  each  other,  ex- 
cept concerning  transactions  in  which  one  acted  as  the  agent 
of  the  other,  or  when  they  are  joint  parties  and  have  a  joint 
interest  in  the  action;  but  in  no  case  shall  either  be  permitted 
to  testify  concerning  any  communication  made  by  one  to  the 
other  during  the  marriage,  whether  called  while  that  relation 
subsisted  or  afterward." 

The  husband  was  not  a  party  to  the  record,  nor  is  it  shown 
that  he  was  notified  to  appear  and  defend  the  title  of  the  prop- 
erty claimed  by  his  vendee.  His  appearance  in  the  case  was 
that  of  a  witness,  and  although  he  was  interested  in  the  result 
of  the  suit,  his  rights  would  not  be  concluded  by  any  judgment 
therein.  A  true  construction  of  subdivision  third  of  section 
823  of  the  code,  in  connection  with  section  319,  does  away 
with  the  question  of  interest  on  the  part  of  the  witness,  and 
only  applies  when  the  husband  or  wife  is  (^  party  in  the  action, 
or  where  the  rights  of  the  other,  though  not  a  party  to  the  rec- 
ord, would  be  conclude4.by  any  verdict  rendered.  The  excep- 
tion so  contained  in  said  subdivision  of  section  828,  to  the 
general  rule  adopted  in  section  819,  should  be  confined  to  the 
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terms  stated.  It  ought  not  to  be  extended  by  coDstruotiou. 
The  old  doctrine  of  the  law  was,  that  the  wife  oould  not  be 
witness  for  her  husband,  because  her  interest  was  precisely 
identical  with  his;  nor  against  him,  upon  grounds  of  public 
policy,  because  the  admission  of  such  evidence  would  lead  to 
dissension  and  unhappiness,  and  poesibly  to  perjury.  The 
statutes  in  most  of  the  states  hare  changed  this  rule,  and  as 
our  statute  has  opened  wide  the  door  to  all  persons  to  be  wit- 
nesses, without  regard  to  their  interest  in  the  suit,  excepting 
as  affecting  their  credibility,  we  ought  not  to  keep  up  the  dif^-y 
qualification  as  to  the  wife  being  a  witness,  on  account  of  the 
interest  of  the  husband,  unless  the  plain  provision  of  the  law 
forbids  any  other  conclusion.  It  is  the  tendency  of  our  legis- 
lation to  favor  the  introduction  of  all  evidence,  which  will  in 
any  way  explain  a  subject  under  investigation,  and  to  lessen 
the  limitations  heretofore  existing  as  to  the  competency  of 
witnesses,  and  also  to  enlarge  rather  than  restrict  the  rights  of 
married  women — to  place  her  on  an  equality  with  her  hus- 
band in  all  things,  and  to  render  her  coudition  sufficiently 
independent  that  we  ought  to  expect  from  her  a  fearless  regard 
for  truth  in  the  statement  of  facts.  Nor  do  our  laws  purport 
to  maintain  matrimonial  felicity  by  sealing  the  lips  of  a  mar- 
ried person  at  all  times,  when  the  interests  of  the  husband,  or 
wife,  of  the  witness  are  at  issue.  Husband  and  wife  are  com- 
petent witnesses  concerning  transactions  in  which  one  acted  ^s 
the  agent  of  the  other,  or  when  they  are  joint  parties  and  have 
a  joint  interest  in  the  action.  Our  law  also  makes  husband 
and  wife  competent  witnesses,  if  they  are  willing  to  testify,  for 
or  against  each  other  in  all  criminal  cases,  and  provides,  that 
in  any  action  for  a  divorce  the  parties  tiiereto,  or 'either  ol 
them,  shall  be  competent  to  testify  in  like  manner,  and  respect- 
ing anyfiu^t  necessary  or  proper  to  be  proven,  as  parties  to 
other  civil  actions.  Again,  if  a  contrary  conclusion  is  reached, 
than  here  stated,  every  time  a  husband  or  wife  is  a  witness  in 
a  case,  in  which  tie  other  is  indirectly,  incidentally,  or  re- 
motely interested^  aU  the  old  questions  of  evidence  in  relation 
to  the  competency  of  the  witness  on  account  Af  the  interest  ol 
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his  or  her  spouae,  would  be  involved,  and  thus  rules  of  evi- 
dence^  now  becoming  obsolete  everywhere,  woald  be  still  kept 
alive  in  this  state.  The  law  has  abolished  interest  as  a  bar  to 
competency  of  the  witness;  and  considering  the  other  liberal 
legislative  provisions  regarding  the  testimony  of  married  par- 
ties, for  and  against  eaeh  other,  the  prohibition  contained  in 
said  subdivision  third  of  section  323  should  only  apply  where 
the  letter  of  the  law  makes  the  same  indispensable.  Perhaps 
it  should  be  added,  that  the  statements  between  Baker  and 
.McMillan  were  not  communications  made  by  the  husband  to 
the  wife,  and  the  concluding  portion  of  said  subdivision  third 
has  no  application  to  communications  made  to  third  persons 
in  the  presence  and  hearing  of  each  other. 

We  are  aware  that  the  views  expressed  above  are  in  conflict 
with  the  case  of  Bird  v.  HuestoUy  10  Ohio  St  418,  but  the  laws 
of  Ohio  at  the  time  of  the  rendition  of  that  decision  were  not 
as  liberal  as  our  own,  nor  as  liberal  as  the  laws  of  Ohio  are 
now,  in  this  respect  In  that  opinion  it  is  stated,  that,  ^^It  is  the 
policy  of  the  law,  in  order  to  secure  conjugal  confidence,  that 
in  no  case  shall  husband  and  wife  be  allowed  to  give  evidence 
for  or  against  each  other/'  Our  laws  favor  a  different  policy, 
and  are  not  as  fearful  of  disturbing  "  conjugal  confidence"  in 
permitting  a  wife  or  husband  to  testify  to  the  truth.  We 
think  Mrs*  Baker  was  a  competent  witness  in  the  case,  and 
that  the  court  below  committed  error  in  rejecting  her  testi- 
mony. 

XL  The  court  below  instructed  the  jury,  "If  you  believe 
from  the  evidence  that  any  witness  has  knowingly  and  will- 
fully testified  &lsely  to  any  material  fiict,  you  should  totally 
disregard  all  the  testimony  of  any  such  witness.''  Within  the 
decision  of  SheUabarger  v.  Nafus^  16  Eas.  547,  the  iastraction 
was  erroneous,  and  ought  not  to  have  been  given.  It  is  fitting 
however  foe  us  to  say,  that  said  instruction  was  given  prior  to 
the  publication  of  the  latter  case  in  the  15  E^ansas,  and  the 
court  below  only  followed  the  rule  Iwd  down  in  Campbell  v. 
I%e  StatCy  8  Kas.  488,  and  the  decisions  in  such  other  cases  of 
this  court  as  followed  that 
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ILL  The  judgment  in  the  case  included  $180  as  damages  to 
the  defendant  for  the  detention  of  the  mules  bj  the  plaintiff. 
This  was  not  error.  Section  184  of  the  code  permits  the  de- 
fendant, in  a  case  where  the  property  has  been  delivered  to 
the  plaintiff,  and  the  plaintiff  fails  to  prosecute  his  action  to 
final  judgment,  to  make  application  to  the  court  to  proceed 
to  inquire  into  the  right  of  property  and  right  of  possession 
of  Buch  defendant  to  the  property  taken.  This  application 
embodies  a  claim  to  the  property,  and  a  return  of  the  prop- 
erty. The  purpose  of  giving  the  court  the  authority  to  make 
the  inquiries  stated  would  be  useless,  unless  it  was  intended  to 
supplement  the  investigation  with  a  judgment  or  order.  As 
section  186  of  the  code  provides  that  in  all  actions  to  recover 
the  possession  of  personal  property,  if  the  property  has  been 
delivered  to  the  plaintiff,  and  the  defendant  claims  a  return 
thereof,  judgment  may  be  for  the  value  in  case  a  return  can- 
Bot  be  had,  and  damages  for  taking  and  withholding  the  same, 
upon  said  application  being  made,  as  provided  for  in  section 
184,  by  the  defendant,  a  like  judgment  may  be  entered  as  set 
forth  in  section  185  when  defendant  claims  a  return  of  the 
proi>erty.  We  make  these  remarks  to  settle  a  question  of 
practice,  and  one  which  may  arise  again  upon  the  trial  of  this 
case. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
new  trial  awarded. 

All  the  Justices  concurring* 
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Jambs  Z.  Gapbk  v.  L.  T.  Stbphbnsoh 

1.  Undkbtakinq  nr  ATXACHinBiiT;  AmowU  Required,  Tlie  Btatnte,  (Laws 
1870,  p.  172,  S  5,)  requires  in  attachment  proceedings  an  undertaking 
"in  a  sum  not  exceeding  double  the  amount  of  the  plaintiff 's  claim." 
Held,  that  a  motion  to  set  aside  an  attachment  for  the  reason  that  the 
sum  named  in  the  undertaking  was  only  just  the  amount  of  the  plain- 
tiff's claim,  might  properly  be  overruled,  and  that  if  the  amount  named 
was  really  insufficient  to  protect  the  defendant,  the  court  might  require 
additional  security.'  {Ji^tman  v.  WecUherwax,  9-76;  Ferguean  t.  SnuUh,  l(h 
396.) 

2.  Attachmbnt  Pbogeedings;  Motion  to  Diseolve;  Appraxsen,  Where  the 
sheriff  returns  on  an  order  of  attachment  that  both  the  appraisers  sum- 
moned by  him  were  duly  qualified,  proof,  even  if  admissible  to  contra- 
dict the  sheriff's  return  in  this  respect,  that  one  of  the  appraisers  waa 
not  at  the  time  a  householder,  will  not  be  sufficient  to  work  a  dissolution 
of  the  attachment. 

3.  «,.... Homeetead  Claim;  Contract  of  Sale,    Evidence  that  a  party  had 

contracted  to  sell  a.pieoe  of  land  upon  which  he  was  not  actually  resid- 
ing, and  was  from  time  to  time  receiving  payments  upon  such  contract^ 
IB  strong  evidence  against  his  testimony  that  he  was  all  the  while .  in- 
tending to  retain  it  for  his  homestead. 

-^  Issue— Trial;  When  Action  is  Triable,  It  is  substantial  error  to  force  a 
defendant  over  his  objection,  to  go  to  trial  at  a  term  prior  to  that  at 
which  the  action  first  became  triable,  and  error  sufficient  to  compel  a 
reversal  of  a  judgment  rendered  against  him  upon  such  trial.  {Eace  m 
Mcdony,  21-31,  35;  Rice  v.  Simpeon,  26-148, 146;  Rice  v.  Hodge,  26-164, 167.) 

5.  The  petition  in  this  case  was  filed  24th  June  1873.    On  July 

24th,  a  motion  was  filed  to  compel  plaintiff  to  make  his  petition  more 
specific  and  definite.  This  motion  was  confiassed,  and  an  amended  peti- 
tion fled  on  22d  January  1874.  On  February  9th  a  motion  was  filed  to 
•  make  this  amended  petition  more  definite  and  specific  On  April  15th 
this  motion  was  sustained  as  to  some  of  the  claims  embraced  in  the  peti- 
tion, and  overruled  as  to  the  rest.  The  plaintiff  then  with  leave  struck 
out  the  claims  defectively  stated.  Application  was  then  made  for 
twenty  days  in  which  to  file  answer.  This  application  was  overruled, 
and  defendant  required  to  answer  by  April  17th.  No  conditions  were  at- 
tached to  this  order.  The  defendant  filed  his  answer  tendering  an  issue 
of  fact  by  the  17th,  and  then  asked  to  have  the  case  continued  on  ac- 
count of  the  absence  of  witnesses,  and  because  the  action  was  not 
triable  at  that  term.  This  application  was  overruled,  and  on  April  24th, 
within  nine  days  after  the  petition  was  first  perfected,  and  at  the  same 
term,  the  defendant  was  forced  into  trial,  and  a  judgment  rendered 
against  him.    Held,  that  under  the  statute  then  in  force  (Laws  1871 
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p. 278,  {50  this  was  error,  and  that  this  action  was  not  triable  at  the 
same  term  at  which  issue  was  joined. 

0. Ck>de  and  AmendmenU,  Constraed,    The  laws  of  1868,  1870  and 

1871|  in  respect  to  the  term  at  which  actions  are  triable,  considered,  and 
the  changes  made  thereby  commented  on  and  explained. 


Errcr  from  Montgomery  Disirioi  Court. 
AcTiOH  by  StephensoTij  to  recover  for  sundry  claims  of  in- 
debtednefiB  amounting  in  the  aggregate  to  $7,600.  An  order 
of  attachment  was  obtained  at  the  commencement  of  the  ac- 
tion. Gapen  moved  to  dissolve  and  discharge  the  attachment. 
The  proceedings  taken  upon  this  motion,  and  the  proceedings 
generally  until  final  judgment  in  favor  of  StephensoUy  at  the 
September  Term  1874,  are  ftdly  stated  in  the  opinion.  Gapen 
brings  the  case  here  on  error. 

Homer  ^  Halstirij  for  plaintiff  in  error. 
York  ^  Humphrey^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbweh,  J.:  This  was  an  action  of  attachment  Many 
questions  are  presented,  and  many  errors  aUeged.  Some  of 
them  however  are  of  minor  importance,  and  deserve  little  no- 
tice. A  motion  was  made  to  dissolve  the  attachment,  which 
had  been  levied  upon  a  quarter-section  of  land  belonging  to 
defendant,  the  plaintiff  in  error.  Among  the  grounds  in  the 
motion  are  these: 

First,  that  the  affidavit  for  the  attachment  was  not  true. 
The  charge  was,  that  the  defendant  was  about  to  convert  his 
property  into  money  for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors.  It  appears  that  the  only  property  be- 
longing to  defendant  was  this  quarter-section,  except  perhaps 
some  lots  mortgaged  for  their  full  value.  The  defendant  in 
his  affidavit  denied  the  charge,  but  the  affidavit  of  one  witness 
was  in  evidence  showing  that  Qapen  offered  him  the  land  for 
what  he  said  was  not  half  the  value,  but  that  he  was  deter- 
mined to  sell  it  to  prevent  Stephenson  from  getting  it;  and 
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the  affidavit  of  another,  that  Gapen  said  he  had  tried  to  sell 
the  place  for  less  than  one-third  its  value,  and  tiiat  he  had 
moved  onto  it  to  claim  it  as  a  homestead,  for  the  sake  of  beat- 
ing Stephenson.  Other  circumstances  were  also  in  evidence 
tending  to  show  a  like  purpose,  and  we  cannot  say  that  the 
court  erred  in  holding  the  charge  true. 

A  second  ground  was,  that  the  bond  was  insufficient  in 
amount  The  claim  was  for  (7,600.  The  bond  ia  the  same 
amount  The  statute  requires  the  bond  to  be  in  "not  exceed* 
ing  douUe  the  amount  of  the  plaintiff's  elaim."  The  statute 
was  complied  with.  If  the  amount  was  really  insufficient  to 
properly  protect  the  defendant,  the  court  on  motion  could  have 
required  a  larger  bond. 

Another  ground  was,  that  one  of  the  appraisers  was  not  a 
householder.  The  sheriff's  return  shows  that  both  appraisers 
were  duly  qualified.  Conceding  for  the  purposes  of  this  case, 
that  in  this  respect  the  sheriff's  return  may  be  contradicted, 
and  the  testimony  discloses  that  one  of  the  appraisers  was  not 
a  householder,  (tibough  we  do  not  decide  that  either  of  them 
is  the  case,)  still  we  think  the  defect  is  not  such  as  to  cause 
a  dissolution  of  the  attachment  It  was  not  a  matter  going  to 
the  right  of  the  plaintiff  to  have  an  attachment— not  a  matter 
over  which  he  had  any  control.  The  mistake  was  one  of  the 
officer,  and  not  of  the  plaintiff,  and  not  a  mistake  as  we  think 
prejudicing  the  substantial  interests  of  the  defendant 

Another  ground  was,  that  the  property  attached  was  a  home- 
stead, and  therefore  exempt  The  land  was  entered  June  21st| 
and  the  attachment  levied  June  24th.  The  defendant  was 
married  in  March  preceding.  His  affidavit  showed  that  he 
moved  on  to  the  land  in  April,  with  the  intention  of  making 
it  a  homestead;  that  the  dwelling-house  was  located  on  low 
s.  HomMtMd  ground,  which  was  unhealthy,  and  in  consequence 
ti?to«ti{I'  of  his  wife's  health  he  temporarily  removed  his 
family  therefrom  with  the  intention  of  moving  the  house 
onto  higher  ground,  and  then  permanently  occuping  it  as  a 
homestead,  which  intention  he  carried  into  effect  on  the  26th 
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luid  27th  of  Jane.  On  the  other  hand,  were  ^veral  affidavits 
showing  that  until  after  the  attachment  defendant  and  his  wife 
never  slept  a  single  night  on  the  place,  and  never,  ate  but  one 
meal  thereon,  which  was  cooked  at  plaintiff's  house  and  taken 
over  there  so  as  to  furnish  the  basis  of  testimony  for  a  contest 
for  the  land  before  the  land-office,  and  also  that  defendant  bad 
prior  to  his  entry  made  a  contract  to  sell  the  land  to  the  wife 
of  plaintiff,  and  had  received  considerable  amounts  in  payment 
therefor.  Upon  this  testimony,  and  that  heretofore  referred 
to  in  this  opinion,  did  the  court  err  in  overruling  the  motion 
to  dissolve  the  attachment  on  the  ground  that  it  was  a  home- 
stead? We  think  not  The  testimony  satisfies  us  that  de- 
fendant had  contracted  to  sell  his  land,  and  that  the  homestead 
intention  was  an  after-thought.  If  he  was  intending  to  carry 
out  his  contract  to  sell,  of  course  he  was  not  intending  to 
make  a  homestead.  And  we  are  not  willing  to  believe  that  he 
was  base  e'hough  to  be  from  lime  to  time  receiving  considera- 
tions on  a  contract  which  all  the  while  he  had  no  thought  of 
performing.  More  reasonable  is  it,  more  just,  and  more  in 
a^ecordance  with  the  testimony,  to  believe  that  he  was  intend- 
ing in  good  fiaiith  to  carry  out  his  contract  until  the  time  of 
performance,  and  that  then,  owing  to  some  disagreement,  or 
some  misunderstanding,  the  nature  of  which  does  not  fully 
appear,  the  intention  was  formed  of  retaining  the  land,  and 
claiming  it  as  a  homestead.  At  any  rate,  there  was  abundant 
testimony  to  sustain  the.  conclusion  of  the  district  court  in  the 
matter* 

One  or  two  other  grounds  were  presented  in  the  motion  to 
dissolve  the  attachment,  but  those  noticed  were  the  principal 
ones;  and  in  none  of  them  do  we  see  anything  of  substantial 
error.  The  ruling  of  the  court  therefore  in  refusing  to  set 
aside  the  attachment  must  be  sustained. 

A  second  series  of  questions  arises  on  the  overruling  of  two 
motions  for  continuance.  In  these  motions,  three  matters 
were  presented — the  absence  of  witnesses,  sickness  in  the  de- 
ibndant's  iiunily,  and  a  daim  that  the  action  was  not  under  the 
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statute  triable  at  that  term.  Passing  the  two  matters  first 
i.  imts}  wh«i  named,  with  the  remark  that  we  see  no  error  in  the 
tri»bK*"  ruling  of  the  court  thereon,  we  are  constrained  to 
hold  that  under  the  statute  the  action  was.  not  triable  at  the 
term  at  which  it  was  tried,  and  that  therefore  the  court  erred 
in  compelling  the  defendant,  against  bis  objection,  to  go  to 
trial  at  that  time.  The  facts  in  reference  to  this  matter  are 
these:  The  petition  was  filed  June  24th  1878.  On  July  24th, 
a  motion  was  filed  to  compel  plaintiff  to  make  his  petition 
more  specific  and  definite.  This  motion  was  confessed  by 
plaintiff,  and  on  January  22d  1874,  by  leave  of  the  court,  an 
amended  petition  was  filed.  On  February  9th,  defendant  filed 
his  motion  to  compel  plaintiff  to  make  this  amended  petition 
more  specific  and  definite.  On  April  15th  this  motion  waa 
sustained  as  to  four  matters,  whereupon  plaintiff  by  leave  of 
the  court  struck  out  from  his  amended  petition  these  matters. 
Defendant  thereupon  asked  for  twenty  days  to  file  answer, 
which  was  overruled  and  he  was  ordered  to  file  answer  by 
April  17th.  The  answer  was  duly  filed.  No  condition  was 
attached  to  this  order  granting  leave  to  answer.  And  that  the 
motion  to  have  the  amended  petition  made  more  definite  was 
not  frivolous,  is  evident  because  it  was  sustained.  The  an- 
swer was  a  denial,  and  a  counter-claim.  On  April  20th,  three 
days  after  the  filing  of  the  answer,  the  p&rnifijjf  filed  a  motion 
for  a  change  of  venue  on  account  of  local  prejudice.  On 
April  22d  this  motion  was  overruled. .  On  April  18th,  the  first 
motion  for  a  continuance  was  filed.  In  this  the  claim  was 
made  that  the  action  was  not  triable  at  that  term  because  the 
issues  had  only  been  joined  during  the  term.  On  the  aame 
day  the  motion  was  heaM,  and  overruled.  On  April  24th,  the 
secolid  motion  for  a  continuance  was  filed,  and  overruled,  and 
thereafter,  on  the  same  day,  the  case  was  called  peremptorily 
for  trial,  a  jury  impanneled,  and  the  case  tried.  It  appears 
from  the  statement  therefore  that  the  defendant  was,  over  his 
objections,  forced  into  a  trial  at  the  very  term  at  which  the 
issues  were  first  joined.    Now  the  law  in  reference  to  this 
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matter  has  nndei^iio  two  or  three  changes.    In  the  genera] 
Btatates  the  rule  was  thus  laid  down: 

^* Actions  shall  be  triable  at  the  first  term  of  the  court  after 
the  issues  therein  by  the  times  fixed  for  the  pleadings  are,  or 
should  have  been,  made  up;  and  when,  by  the  times  fixed  for 
pleading,  the  issues  are  or  should  have  been  made  up  during 
the  term,  such  action  shall  be  triable  at  that  term." — Gen. 
Stat,  p.  689,  §816. 

Here  no  distinction  is  made  between  issues  of  law,  and  is- 
sues of  fact;  and  an  action  was  triable  at  a  term  whether  the 
issues  of  law  or  fact  were  made  up  before  or  during  that  term. 
The  language  used  is,  ^^by  the  times  fixed  for  pleadings  are  or 
shotUd  have  been  made  up."  The  significance  of  this  will  be 
more  apparent  hereafter.  In  1870  the  legislature  made  this 
change: 

<' Actions  sball  be  triable  at  the  first  term  of  the  court  after 
the  issues  therein,  by  the  times  fixed  for  pleadiug,  are  or  should 
have  been  made  up  ten  days  before  the  term.  When  issues 
of  law  are  made  up,  either  before  or  during  a  term  of  court, 
but  after  the  period  for  preparing  the  trid  docket  for  such 
term,  the  clerk  shall  place  such  actions  on  the  trial  docket  o( 
that  term."— Laws  1870,  p.  174,  §10. 

At  the  same  time  was  added  this  provision:  ^^But  no  vrit- 
nesses  shall  be  subpeneed  in  any  case  while  the  cause  stands 
upon  an  issue  of  law."  (Laws  1870,  p.  173,  §9.)  By  this  a 
distinction  was  drawn  between  issues  of  law,  and  issues  of  fact 
The  former  were  triable  at  a  term  whether  joined  before  or 
during  the  term,  but  the  latter  only  when  they  were  or  ought 
to  have  been  made  up  ten  days  before  the  term.  Here  the 
significance  of  the  words  heretofore  noticed,  "by  the  times 
fixed  for  pleadings  are  or  should  have  been  made  up,"  be- 
comes more  apparent  The  **  times  fixed  for  pleadings,"  are 
specified  in  the  statute,  or  prescribed  by  order  of  the  court. 
A  plaintifif  might  give  his  adversary  a  few  extra  days  in  which 
to  file  his  answer,  and  still  not  lose  his  right  to  insist  upon  a 
trial  at  the  ensuing  term,  for  the  language  |s  not  limited  to  the 
actual  making  up  of  the  issues,  but  refers  also  to  the  time 

10^18  Kaa, 
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fixed  for  making  them  iip«     In   1871   another  change  wa« 

made: 

"Actions  shall  be  triable  at  the  first  term  of  the  court  afker 
the  issues  therein  by  the  times  fixed  for  the  pleadings  are  or 
shall  have  been  made  up  ten  days  before  the  term.  When  is- 
sues of  law  are  made  up  either  before  or  during  a  term  of 
court,  but  after  the  period  for  preparing  the  trial  docket  of 
such  term,  the  clerk  shall  place  such  actions  on  the  trial  docket 
of  that  term;  and  when  any  demurrer  shall  be  adjudged  to 
be  frivolous,  the  cause  shall  stand  for  hearing  or  trial  in  like 
manner  as  if  an  issue  of  fact  had  been  joined  in  the  first  in- 
stance; but  the  court  may  in  its  discretion  fix  specially  the 
time  when  such  cause  shall  stand  for  trial." — Laws  1871, 
p.  278,  §5. 

By  this,  two  changes  were  made.  The  words  "should  have 
been  made  up,"  were  changed  to  "shall  have  been  made  up;" 
and  authority  given  to  enforce  the  trial  of  an  issue  of  fact 
joined  after  the  overruling  of  a  demurrer  adjudged  to  be  friv- 
olous, at  the  same  term  at  which  the  action  would  have  been 
triable  if  an  issue  of  fact  had  been  joined  in  the  first  instance. 
The  change  from  "should  have  been"  to  "shall  have  been," 
is,  as  applicable  to  this  case,  significant  As  the  sentence  now 
reads,  it  seems  to  refer  exclusively  to  the  actual  time  of  mak* 
ing  up  the  issues.  This  construction  may  perhaps  leave  some 
words  in  the  sentence  destitute  of  much  force,  but  only  thus 
does  it  seem  to  us  can  any  significance  be  given  to  the  change 
of  language.  "Are,"  and  "  shall  have  been,"  belong  to  the 
indicative  and  not  to  the  potential  mood.  They  refer  to  the 
actual,  and  not  to  the  possible,  or  permissible.  In  the  case 
before  us,  the  petition  was  not  settled  until  the  very  term  at 
which  the  trial  was  had.  Up  to  that  time  there  was  a  defect 
in  the  petition  which  the  defendant  had  a  right  to  have  cured 
before  being  compelled  to  make  any  defense.  Ko  delay  had 
been  sought  by  frivolous  demurrer,  or  motion.  The  objectiona 
he  made  to  the  petition  were  good,  and  sustained.  The  peti- 
tion was  defective.  And  yet  within  nine  days  after  the  peti* 
tion  was  perfected,  the  defendant  was  forced  to  answer,  aubpena 
his  witnesses,  and  go  to  trial.     This  was  against  the  spirit  as 
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well  as  the  letter  of  the  statute.  We  are  led  therefore  to  the 
conclusion,  that  there  was  sabstautial  error  in  overruling  the 
motioQ  for  a  oontinuaoce,  and  in  compelling  the  defendant  to 
go  to  trial  at  that  term;  and  for  this  error  the  judgment  must 
be  reversed,  and  the  case  remanded  for  a  new  trial.  We  un- 
derstand that  in  a  late  case  pending  before  the  learned  justice 
of  the  U.  S.  circuit  court  for  this  circuit,  similar  views  were 
expressed  in  reference  to  the  construction  of  the  statute  quoted 
of  1871. 

It  is  hardly  necessary  to  inquire  into  the  alleged  errors  oc- 
curring on  ^e  trial.  We  may  not  anticipate  what  further 
proceeding  will  be  had  in  this  case,  or  the  questions  that  will 
be  raised. 

All  the  Justices  concurring. 


8.  E.  Bbach,  IVea8.,  ^.,  y.  John  Shobkmaebr,  Trusietj  ^. 

iKJUHonoir,  RBBTRAiiriNO  Taxbb;  Whal  Deeru  i*  Void.  Where  in  an  action 
brought  by  the  owner  of  a  tract  of  land  to  restrain  the  county  treasurer 
from  maldng  sale  of  said  tract  for  the  taxes  of  a  specified  year,  the  only 
ground  of  relief  stated  in  the  petition  is  a  praeni  me  for  religions  and 
eharitable  purpoees,  the  only  tax  referred  to  is  the  tax  of  (he  given  year, 
fhe  only  party  defendant  if  (he  county  treaeurer,  and  the  only  prayer  for 
relief  the  eigoining  of  the  sale  f&r  iaxee  of  that  year,  except  the  general 
prayer  for  sach  other  and  farther  relief  as  may  be  just  and  proper,  a  de- 
cree restraining  defendant  and  his  snccessors  in  office,  not  only  from 
any  proceedings  to  collect  the  tax  of  the  given  year,  but  also  forever 
thereafter  from  attempting  to  collect  any  subseqaent  tax  upon  the  said 
tracts  is  Toid  as  to  such  subsequent  taxes,  and  may  be  vacated  at  any 
time^  on  motion  by  the  general  representatives  of  the  county. 

JESror  from  Neosho  District  Court 

JoH9  Shosnmakbb,  Trustee  for  the  Society  sustaining  the 

Catholic  Mission,  as  plaintiff,  prosecuted  to  final  judgment  an 

action  against  Beach^  as  treasurer  of  Neosho  county.    The 

character  of  the  judgment  or  decree  entered  in  such  action* 
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and  the  subBequent  proceedings  regarding  the  same,  will  fully 
appear  from  the  opinion,  infra.  The  motion  to  vacate  such 
decree  was  overruled  at  the  April  Term  1876  of  the  district 
court  The  Board  of  GommissionerSy  and  Chas.  Coffin^  the  buo- 
cessor  of  Beach  aa  treasurer,  appeal,  and  bring  the  record  here 
for  review. 

AJUn  ^  AUen^  for  plaintiffi  in  error. 
Hvdchings  ^  DenisoUy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbweb,  J. :  In  July  1871  the  defendant  obtained  a  perpet* 
ual  injunction  enjoining  the  plaintiff  in  error,  aa  treasurer  of 
Neosho  county,  and  his  successors  in  office,  from  selling  cer* 
tain  lands  belonging  to  said  defendant  in  error  for  the  taxes  of 
1868,  or  any  taxes  that  might  thereafter  be  assessed  by  the 
authority  of  the  state,  or  any  municipal  corporation.  No  ex- 
ception was  taken  to  this  judgment,  and  no  proceedings  had 
to  reverse  it.  More  than  three  years  thereafter,  the  plaintiff 
in  error,  his  successor  in  office,  and  the  county  commissioners, 
filed  a  motion  to  vacate  and  set  aside  such  judgment  as  void 
either  in  ioto^  or  as  to  so  much  as  purported  to  restrain  any 
sales  for  taxes  for  the  years  subsequent  to  1868.  This  motion 
was  overruled,  and  this  ruling  is  the  error  alleged. 

An  examination  of  the  petition  discloses  the  fact,  that  in  it 
there  is  no  reference  to  any  other  taxes  than  those  of  1868,  no 
claim  for  relief  based  upon  other  than  a  present  use  of  the 
property  for  religious,  charitable,  educational  and  benevolent 
purposes,  and  no  prayer  for  relief  beyond  the  taxes  of  1868, 
except  the  general  prayer  '^for  such  other  and  farther  reUef  in 
the  premises  as  may  be  just  and  proper."  In  other  words, 
while  the  only  matter  presented  in  the  pleadings  was  the  taxes 
of  1868,  and  the  only  party  defendant  the  then  acting  treas- 
urer of  the  county,  the  court  by  its  decree  attempted  to  bind 
the  county,  and  all  municipal  authorities,  forever,  and  as  to  all 
subsequent  taxes.  We  think  the  decree  was,  as  to  everything 
except  the  taxes  of  1868,  void,  and  that  it  should  have  been 
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Bet  aside  by  the  court  upon  the  motion  filed.  The  county 
treasurer  is  not  the  general  representative  of  the  county.  He 
represents  it  only  so  fieur  as  the  taxes  which  he  is  authorized  to 
collect  are  concerned.  He  cannot  bind  it  as  to  future  taxes, 
nor  can  a  decree  aa  against  him  bind  the  county  as  to  taxes 
other  than  those  he  is  authorized  to  collect  As  well  attempt, 
i^hen  a  sheriff  holding  an  execution  is  sought,  by  injunction 
brought  by  the  defendant  in  the  execution,  to  be  restrained  in 
making  a  sale  thereunder,- and  is  the  only  party  defendant,  to 
add  an  injunction  restraining  the  plaintiff  in  tixe  action  from 
ever  thereafter  bringing  suit  against  the  defendant,  or  attempt- 
ing to  collect  any  other  j udgment  against  the  defendant  Such 
a  decree  would  be  void  as  to  anything  except  the  present  ex- 
ecution. The  sheriff  is  not  the  general  representative  of  the 
plaintiff  in  the  execution.  Keither  is  the  county  treasurer  the 
general  representative  of  the  county.  A  decree  against  him 
binds  only  the  taxes  he  is  authorized  to  collect,  and  cannot 
bind  the  county  as  to  all  future  claims  it  may  have  for  taxes. 
The  judgment  therefore,  so  far  as  it  attempted  to  bind  the 
county  as  to  future  taxes,  was  void,  and  "a  void  judgment 
may  be  vacated  at  any  time  on  motion  of  a  party,  or  any  per- 
son affected  thereby."    Gen.  Stat  p.  744,  §  676. 

The  ruling  of  the  district  court  will  be  reversed,  and  the 
case  remanded  for  farther  proceedings  in  acoordanoe  with  the 
views  herein  expressed. 

All  the  JoBticeB  concurring.. 
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William  EjiOKBBBa  v.  P.  P.  Elder  eL  dL 

1.  FojuHGN  Rbcbivxr;  AppamtmerU;  JurisdicUan,  Where  the  title  of  the 
plaintiff;  according  to  the  petition,  rests  upon  his  appointment  as  re- 
ceiver by  a  court  of  another  state,  and  the  jurisdiction  of  the  state  is 
specially  denied,  and  no  testimony  is  offered  aa  to  its  juiisdiction,  and 
no  record  produced  of  its  proceedings,  and  the  court  is  one  whose  jaris- 
^diction  is  not  determined  by  the  constitution  of  the  state,  in  which  it 
exists,  and  there  is  nothing  to  show  whether  it  was  a  court  of  general  or 
limited  jurisdiction,  or  in  what  manner  or  by  what  process  it  claimed  to 
have  acquired  jurisdiction,  or  in  what  proceedings  it  made  the  appoint- 
ment, held^  that  a  finding  of  the  district  court  against  the  plaintiff  will 
not  be  reversed  in  this  court. 

2.  Civil  Code — Section  IMl  Oorutrued.  Section  121  of  the  code  of  dvil  pro- 
cedure, General  Statutes,  page  652,  applies  only  to  the  courts  and  officen 
of  this  state. 

Error  from  Franklm  District  Court. 

Dbfendants  Elder  and  TTo^n^^  had  judgment  against  £rofi* 
herg  for  costs,  at  the  August  Term  1874,  and  Kronberg  brings 
the  case  here  on  error  for  review. 

Welsh  ^  MeigSf  for  plainti£ 
Benson  ^  Parkinson^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  Action  on  two  promissory  notes,  payable  to 
the  order  of  Maynard,  Wells  &  Co.  The  allegations  of  the 
petition  showing  title  in  plaintiff,  and  right  to  sue,  are — 

"That  on  the  10th  of  July  1871,  this  plaintiff  was  duly  ap- 
pointed  receiver  of  the  notes,  bills,  accounts,  property  and 
effects  of  the  firm  of  Maynard,  Wells  &  Co.,  by  the  city  court 
of  Brooklyn,  state  of  Kew  York,  and  that  afterward,  on  the 

day  of ,  he  gave  the  requisite  bond  and  security  as 

such  receiver,  and  filed  the  same  with  the  clerk  of  said  court, 
properly  approved,  and  entered  upon  the  duties  of  said  office 
as  such  receiver,  and  is  now  as  such  receiver  in  possession  of 
the  property,  things  in  action,  and  effects  of  said  firm,  and  of 
the  notes  here  sued  on.  And  the  plaintiff  further  says,  that 
he  has  been  anthorized  and  directed  by  said  city  court  of 
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Brooklyn  to  sue  upon  the  notes  herein  set  forth  and  collect 
ike  same.*' 

So  much  of  the  answer  as  is  material  to  the  questions  to  be 
considered  is  as  follows: 

<^4.-The  defendants  further  answering  say,  said  city  court 
of  Brooklyn,  under  the  constitution  and  laws  of  New  York, 
had  DO  jurisdiction  to  appoint  the  plaintiff  receiver  of  said 
Maynard,  Wells  4  Co.,  as  alleged,  and  had  no  jurisdiction, 
power  or  authority  to  order  this  action  to  he  brought  in  man- 
ner and  form  as  alleged. 

^6.- The  defendants  deny  each  and  every  allegation  in  said 
petition  contained,  not  herein  expressly  admitted.'' 

No  testimony  was  offered  as  to  any  matter  referred  to  in 
the  extract  from  the  petition.  The  case  was  tried  by  the 
court,  without  a  jury,  and  a  general/finding  made  for  de- 
fendants. 

The  counsel  for.  defendants  name  several  matters  upon 
either  of  which  they  daim  that  the  ruling  of  the  district  court 
must  be  affirmed^  We  shall  content  ourselves  with  noticing 
but  a  single  one.  There  is  nothing  by  which  the  jurisdiction 
of  the  city  court  of  Brooklyn,  to  make  the  appointment  of 
plaintiff  as  receiver,  is  shown,  or  from  which  it  can  be  in- 
ferred. No  record  of  the  proceedings  in  that  court  was  offered 
in  evidence.  The  constitution  of  the  state  of  New  York  dis- 
closes nothing  as  to  the  jurisdiction  of  that  court,  and  no 
evidence  was  offered  of  its  jurisdiction,  or  of  the  statutes  of 
that  state.  That  it  appointed  plaintiff  receiver,  and  directed 
him  to  sue,  may  perhaps  be  taken  as  admitted  by  a  failure 
to  deny  the  same  under  oath.  But  that  it  had  jurisdiction  to 
do  this,  is  not  thus  admitted.  We  cannot  tell  from  the  record 
whether  that  court  was  one  of  general  or  special  jurisdiction, 
in  what  proceedings  it  assumed  to  appoint  plaintiff  a  receiver, 
or  by  what  process  it  claimed  to  have  acquired  jurisdiction. 
Sorely  the  mere  fact  that  some  court  somewhere  assumed  to 
appoint  plaintiff  a  receiver,  without  any  evidence  of  the  juris- 
diction of  the  court  over  the  subject-matter  or  the  parties,  is 
not  sufficient  to  warrant  a  judgment  in  his  favor  based  upon 
such  appointment.    It  may  be  said  that  under  section  121  of 
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the  code,  (Gen^  Stat.  p.  652,  )  the  jarisdictioQ  of  the  court  i» 
to  be  presumed  until  the  contrary  appears.  While  the  lan- 
guage of  this  section  may  be  broad  enough  to  apply  to  courts 
of  foreign  states,  yet  the  general  construction  and  understand- 
ing  has  been,  and  properly,  too,  that  it  applies  otily  to  the 
oourts  and  officers  of  this  state.  M.  M.  College  v.  Newton,  2 
Handy  165;  SoUister  v.  Hollister,  10  How.  Pr.  589;  Ayers  v.  Co- 
vU^  18  Barb.  260;  McLaughlin  v.  Nichols,  18  Abb.  244;  contra, 
Sahtead  v.  Black,  17  Abb.  227. 

Whether  a  receiver  appointed  by  a  foreign  tribunal  can  in 
the  absence  of  statutory  authority  maintain  an  action  in  the 
courts  of  this  state,  may  perhi^s  be  questionable.  See  sus- 
taining directly  or  by  implication  the  right.  High  on  Re- 
ceivers, §47;  Eink  v.  St  John,  29  Barb.  585;  Qraydm  v.Chwreh, 
7  Mich.  50;  Hunt  v.  Columbian  Ins.  Co.,  55  Maine,  297;  Tajflor 
v.Oohtmbian Ins.Oo.,  14  Allen,  355;  Hoyt  v.  Thompson,  5  N.  Y. 
820;  Willetis  v.  Wath,  25  N.  T.  577;  canira,  Edwards  on  Re- 
ceivers,  p.  7;  Booth  v.  Clark,  17  How.  (U.  S.)  827;  Ins.  Co.  v. 
Bennison,  62  Mo.  17.  In  the  case  from  IT.  S.  supreme  court, 
supra,  Justice  Wayne  says,  *^Our  industry  has  been  tasked 
unsuccessfully  to  find  a  case  in  which  a  receiver  has  been  per- 
mitted to  sue  in  a  foreign  jurisdiction  for  die  property  of  the 
debtor." 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Gborgb  p.  Bell  v.  Wm.  J.  Parks. 

OosTRAor;  Govkrnmsmt  Laihm;  Sale  t>f  Tmpravementt,  and  Fossoium;  Cbn- 
tideroHcn.  Where  it  arppean  ^t  P.  was  an  actual  settler  on  a  qnarter- 
section  of  the  Sac-and-Foz  lands,  and  had  made  impvovem^nta  thereon; 

that  hy  treaty  hetween  the  government  and  the  8ac-and-Fox  Indiana 
these  lands  were  subject  to  preemption  by  actual  settlers,  and  that  pl 
and  B.  made  a  contract  whereby,  in  consideration  Of  |l,dOD  cash  and  a 
note  for  $500,  P.  Executed  a  qiiitclaith  deed  of  all  his  fight,  title  and  iti* 
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tereet  in  said  premiaeB,  and  delivered  the  possessioB  of  the  Mune  with 
the  improvements  to  B.,  hdd,  that  in  the  absence  of  any  fraad  or  decep- 
tion there  was  no  fnilure  of  the  consideration  of  the  note,  although  the 
improvements  were  not  worth  over  $700 — although  the  title  to  the  land 
continued  to  remain  in  the  government  lLcq>ham  v.  Eiead,  21-838;  Mer- 
I  a.  Steton,  25-572.] 


Mror  from  Osage  Distriei  Court 
At  the  November  Term  1875  of  the  district  court,  Parks 
recovered  judgment  against  Bell  and  another,  on  a  promissory 
note  dated  26tii  September,  1872.    Bdl  appeals,  and  brings 
the  case  here  on  error. 

Rogers  f  Sanfordy  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbr,  J. :  Action  on  a  promissory  note.  Defense,  ikil- 
nre  of  consideration,  and  counterclaim.  A  demurrer  to  the 
answer  was  sustained,  and  this  is  the  alleged  error.  The 
allegations  of  the  answer  were,  that  Parks  was  residing  on  a 
quarter-section  of  the  Sac-and-Fox  lands;  that  shortiy  after 
the  note  and  deed  hereinafter  referred  to,  by  treaty  between 
the  XTnited  States  and  the  Sac-and-Foz  Indians  these  lands 
became  subject  to  preemption  by  actual  settlers;  that  Parks 
quitclaimed  all  his  right,  title  and  interest  in  said  lands  to 
Bell  for  (2,000,  of  which  $1,600  were  paid  in  cash,  and  for  the 
balance  the  note  in  controversy  given;  that  the  value  of  all 
improvements,  including  buildings,  fences,  breaking,  growing 
crops,  etc.^  on  the  lands,  was  not  to  exceed  $700,  and  that  the 
remainder  of  said  $2,000  was  given  for  the  pretended  titie  of 
Parks;  that  the  title  was  and  still  is  in  the  government  of  the 
United  States,  and  that  Parks  had  no  other  right,  title  or  in- 
terest in  said  lands  than  such  as  he  had  acquired  by  settling 
thereon,  and  that  he  had  no  right  to  sell  or  dispose  of  any  in- 
terest therein  over  and  above  the  improvements. 

Was  the  demurrer  rightfully  sustained?  We  think  so.  It 
is  not  olainled  that  there  was  any  fraud  or  deception.  Parks 
mnde  no  misrepresentations  as  to  the  extent  of  his  title  and 
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interest  Bell  knew  exactly  what  he  was  baying.  Their  eon- 
tract  was  based  upon  fall  knowledge  by  each.  Parks  had 
some  interest  in  the  premises,  as  the  statute  says  he  may  law- 
fully contract  to  sell.  He  had  such  an  interest  in  the  im- 
provements, and  also  had  actual  and  lawful  possession,  and 
the  exclusive  right  to  purchase  the  land.  This  interest  be 
sold  and  conveyed  to  Bell.  Bell  agreed  to  pay  $2,000  there- 
for; and  whether  he  paid  too  much  or  too  little  is  entirelyim- 
material.  As  there  is  no  allegation  to  the  contrary,  it  must 
be  presumed  that  possession  was  delivered,  and  that  he  re- 
ceived therefore  all  that  he  bargained  for.  The  contract  was 
not  illegal,  nor  against  public  policy.  And  he  must  abide  by 
bis  contract  Moore  v.  Mcintosh^  6  Kas.  39,  is  in  point  rather 
than  Vkkroy  o.  Praltj  7  Kas.  238,  or  Brewster  v.  Madden^  16 
Kas.  249. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Georgb  W.  Cogeerell  v.  John  0.  Moll. 

Coam^Right  of  Recovery;  Statute  Construed.  Where  C.  brought  an  action 
in  trespass  before  a  justice  of  the  peace  against  M.  and  recovered  a  judg- 
ment for  $37.50,  and  thereafter  M.  brings  an  action  in  trespass  against  C. 
before  a  justioe  of  the  peace  and  recovers  a  judgment  for  fifteen  dollars, 
and  both  actions  are  duly  appealed  to  the  district  court»  and  by  consent 
are  there  consolidated  and  tried  as  one  action,  and  a  verdict  rendered 
in  favor  of  M.  for  less  than  five  dollars,  Jield,  that  the  judgment  would 
carry  the  entire  costs  of  the  consolidated  action,  and  of  the  case  of  M. 
against  C,  notwithstanding  the  &ct,  that  0.  had  in  the  action  brought 
by  M.  and  before  the  trial  in  the  justice's  court  offered  in  writing  to  oon* 
sent  to  a  judgment  in  &vor  of  M.  in  the  action  for  five  dollars. 

JShror  from  Pottawatomie  District  Court. 

Moll  recovered  a  judgment  against  GockereUy  at  the  August 

Term  1875,  for  five  cents,  and  for  costs  amounting  to  (220. 

Gockerelly  after  verdict,  and  hefore  judgment,  moved  that  all  of 

said  costs  except  $20.75  be  taxed  against  MoU^  which  motion 
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"wsa  denied,  and  Ooekerdl  now  brings  the  record  here,  alleging 
axTor  in  the  overraling  of  such  motion. 

JI  5.  Walker y  and  Sick  ^  Beedy  for  plaintiff  in  error. 
James  S.  Merrittj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  Geo.  W.  Cookerell  saed  John  C.  Moll  before 
a  justice  of  the  peace  and  recovered  judgment  for  f 37.50. 
Moll  appealed  to  the  distriot  court  Afterward  Moll  sued 
Oockerell  before  a  justice  of  the  peace,  and  recovered  judg- 
ment for  f  15.  Cockerell  appealed  to  the  district  court  Both 
actions  were  for  trespass.  In  the  justice's  court,  and  before 
trial,  Cockerell,  in  the  case  where  he  was  defendant,  offered  to 
allow  judgment  to  be  taken  against  him  for  five  dollars.  The 
eases  came  on  for  trial  in  the  district  court,  when  upon  the 
application,  and  by  the  agreement  of  both  parties,  the  two 
cases  were  consolidated  into  one,  which  was  proceeded  with 
from  that  time  under  the  title — ^**  George  W.  Gockerell  vs.  John 
C.  MoUj  and  John  C.  Moll  vs.  George  W.  Cockerell^  ccmoUdcUed.'' 
On  the  trial  of  the  consolidated  case,  Moll  recovered  judg- 
ment for  less  than  five  dollars.  The  costs  accruing  after  the 
offer  to  confess  judgment  were  $199.25.  These  costs  accrued 
in  the  case  of  Moll  v.  Cockerell,  and  in  the  consolidated  case. 
Ought  they  to  be  taxed  against  Moll?  Clearly  not  The 
statute  applicable  thereto  reads: 

"  If  the  defendant,  any  time  before  trial,  offers  in  writing  to 
allowjudgment  to  be  taken  against  him  for  a  specified  sum, 
the  plaintiff  may  immediately  have  judgment  therefor,  with 
the  costs  then  accrued;  but  if  he  do  not  accept  such  offer  be- 
fore the  trial,  and  fails  to  recover  in  the  action  a  sum  equal  to 
the  offer,  he  cannot  recover  costs  accrued  after  the  offer,  but 
costs  must  be  adjudged  against  him.**  Gen.  Stat,  p.  799,  §117. 

ITeither  the  letter  nor  the  spirit  of  this  statute  requires  that 
these  costs  be  taxed  against  Moll.  Before  the  letter  of  the 
statute  applies,  there  must  be  a  final  adjudication  in  the  action 
in  which  the  offer  was  made,  that  the  plaintiff  is  not  entitled 
to  recover  the  amount  offered.  Here  there  has  been  no  such 
adjadication.    It  has  never  yet  been  determined  how  much 
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Moll  ought  to  recover  on  the  cause  of  action  disclosed  in  his 
bill  of  particulars,  or  in  the  single  action  which  be  brought^ 
and  in  which  the  offer  was  made.  The  only  semblance  of  a 
determination  was  in  the  judgment  before  the  justice,  which 
awarded  Moll  three  times  the  offer. 

Neither  does  the  spirit  of  the  statute  permit  any  such  taxa- 
tion. The  idea  of  the  law  is,  that  the  wrong  doer,  the  party 
who  causes  the  litigation,  shall  pay  the  expenses  thereof. 
Hence,  when  a  party  recovers  judgment,  the  ordinary  rule  is 
that  he  also  recovers  his  costs,  because  tiie  judgment  is  a  de- 
termination that  the  party  against  whom  it  is  rendered  is  the 
party  in  &ult,  and  that  through  his  wrong,  whether  of  omis- 
sion or  commission,  the  litigation  was  made  necessary.  But 
it  is  clear  that  sometimes  the  litigation  is  due  to  the  rapacity 
of  the  plaintiff,  and  his  efforts  to  extort  unjust  amounts  from 
the  defendant,  and  it  would  be  harsh  and  wrong  to  compel  a 
defendant  who  was  willing  to  do  right  to  pay  the  costs  of  de- 
fending himself  against  these  unjust  and  extortionate  demands. 
Hence  the  provision  of  the  statute  quoted.  It  aims  to  compel  a 
plaintiff  who  is  making  both  just  and  unjust  demands,  and  re- 
fusing to  accept  that  which  he  ought,  to  bear  the  expense  of 
litigating  the  unjust  demand.  It  is  therefore  eminently  fur 
and  just.  But  in  the  case  at  bar  there  were  two  actions  pend- 
ing, in  one  of  which  Cockerell  had  recovered  a  judgment,  and 
in  the  other  Moll.  Each  party  therefore  was  claimant  in  a 
separate  action.  Now  Cockerell  made  no  offer  to  settle  both 
actions,  and  stop  Airther  litigation  in  them  by  a  judgment  in 
favor  of  Moll,  for  even  a  cent.  He  was  willing  to  settle  Moll's 
claim  and  action  by  a  judgment  for  five  dollars,  reserving  the 
right  to  prosecute  his  own  claim  and  action.  But  he  does  not 
show  that  Moll  was  not  entitled  to  more  than  five  dollars  on 
his  claim,  or  that  he  was  making  any  unjust  claim  in  it  Be- 
cause the  verdict  in  MolPs  fitvor  in  the  consolidated  actions 
was  only  five  cents,  non  constat  that  Moll's  claim  in  the  separate 
action  was  not  justly  fifteen  dollars,  as  determined  by  the  jus- 
tice. He  does  not  show  tberefoiie  that  Moll  was  making  any 
unjust  or  extortionate  demand.    On  the.  other  .hand,  as  he 
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brought  the  first  suit  before  the  justice,  and  as  on  a  trial  of  the 
joint  actions  the  verdict  is  against  him,  it  woald  seem  that  ho 
is  the  party  responsible  for  the  entire  litigation,  and  ouglit 
jastly  to  bear  the  whole  expense  of  it 

The  judgment  will  be  affirmed* 

All  the  Justices  concurring. 


John  P.  Johnson  t.  E.  H.  Clark. 

L  Land  Bought  bt  Pabtnsrs,  and  Paid  for  by  Fartnenhip  Funds;  Title 
Taken  in  Name  of  One  Partner;  EquUabU  Title.  Where  L.  and  B.  were 
partners  in  1857  in  the  transaction  of  a  general  real-estate  business,  and 
in  Jane  of  that  year  they  purchased  real  estate  in  the  territory  of  Kan- 
sas for  the  firm,  paid  for  it  with  firm  money,  and  entered  the  same  on 
the  books  of  the  firm  as  assets  of  the  firm,  and  afterward  paid  the  taxes 
thereon  with  firm  money,  and  both  i>arties  treated  the  lands  as  partner- 
ship property,  hddy  that  although  the  legal  title  of  the  real  estate  was 
taken  in  the  name  of  one  of  the  partners  only,  the  equitable  title  would 
be  in  both  partners  according  to  their  respective  interests.  [Marsh  v. 
Davis,  8a-826.] 

S. Adverse  Tide;  Purchaser  Charged  vMh  Notice,  Where  partner- 
ship of  the  character  above  described  is  dissolved  by  the  death  of  one 
of  the  partners,  and  the  legal  title  of  the  real  estate  of  the  firm  in  which 
both  partners  have  equal  interests,  is,  at  the  death  of  the  partner,  in  each 

.  deceased  partner,  and  upon  due  proceedings  had  by  administration  the 
nndivided-half  of  the  real  estate  belonging  to  the  intestate  is  purchased 
by  y .  at  an  administrator's  sale,  and  such  grantee  also  obtains  the 
equitable  interest  of  the  surviving  partner  to  the  real  estate  by  deed,  and 
thereupon  conveys  said  land  by  warranty  deed  to  C,  who  takes  imme- 
diate occupation  of  the  premises,  knakes  valuable  and  lasting  improve- 
ments thereon,  pays  taxes  assessed  against  the  land,  and  has  open, 
notorious,  unequivocal,  and  exclusive  possession  of  the  real  estate,  under 
an  apparent  claim  of  ownership,  held,  that  where  the  deeds  to  V.  and  C. 
have  all  been  duly  recorded,  that  a  purchaser  buying  of  the  sole  heir-at- 
law  of  the  deceased  partner  the  said  real  estate,  is  charged  with  notice  of 
whatever  claim  the  possessor  asserts  up  to  the  date  of  purchase,  whether 
SQch  claim  is  l^gal  or  eqnitable;  and  laid,  that  such  purchaser,  so  buying 
-  of  the  heir^tt-law  of  the  deceased  partner,  obtains  no  title  which  can  be 
asserted  against  0.  in  the  possession  of  the  premises.  [Sch.  DisL  v.  Tay- 
lor, 19-287.  202;  Greer  v.  Higgins,  20*421,  427;  Tacker  v.  Vandermark^  21- 
263-268 ;  Brvm  «.  MeBee,  23^382 ;  McNeil  v.  Jordan,  28^16.] 

^  Probate  Ourt  op  Tbrritort;  Jurisdidion:   Under  section  2  of  ch.  2  of 
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the  laws  of  1869,  the  probate  court  of  any  county  in  the  territory  of 
Kansas,  in  which  were  situate  lands  belonging  to  an  intestate,  had  jur- 
isdiction to  grant  letters  of  administration,  upon  proper  application  being 
made,  on  such  estate  of  the  intestate,  although  the  deceased  died  out  of 
the  territory,  and  had  at  his  death  a  mansion-house,  or  place  "of  abode, 
in  another  state. 

4. AdminisircUion  of  Eatata,  Not  Invalid  by  Recaon  of  JjtformmtUieB, 

The  application  for  letters  of  administration  undei;  ch.  2  of  the  laws  of 
1859,  sections  11  and  12,  is  sufficient,  if  in  writing,  stating  the  names  of 
the  heirs  of  the  deceased,  and  showing  that  the  applicant  was  sworn  to 
the  truth  of  the  affidavit  by  the  clerk  of  the  court,  although  the  affiant's 
name  is  written  below  the  jurat,  and  although  in  other  respects  the  ap- 
plication is  informal. 

5.  Sale  not  Invalidated  by  Informalities.    The  acceptance  and  ap* 

proval  of  the  bond  of  the  person  to  whom  letters  of  administration 
were  granted  on  May  5th  1860,  by  the  written  indorsement  thereon  of 
the  probate  judge,  when  such  bond  was  signed  by  the  administrator  and 
one  surety  only,  and  the  surety  at  the  time  was  the  governor  of  Missouri, 
held  not  to  invalidate. a  sale  of  real  estate  made  by  such  administrator 
after  the  report  of  sale  has  been  approved  by  the  probate  court  and  after 
the  administrator  has  executed,  acknowledged  and  delivered  to  the  pur- 
chaser a  deed  therefor  containing  the  statutory  recitals  as  provided  in 
section  141  of  said  act  of  1859. 

5. Applicalion  and  Order  to  8dl  Real  EtkUe.    Where  an  application 

was  made  by  a  creditor  on  November  5th  1860,  to  the  probate  court, 
praying  for  an  order  for  the  sale  of  the  real  estate  of  an  intestate,  which 
was  signed  and  sworn  to  by  such  creditor,  and  contained  a  statement  of 
the  debts  of  the  estate  in  the  aggregate,  and  set  forth  that  the  personal 
property  belonging  to  the  estate  was  insufficient  to  pay  the  expenses  of 
the  administration,  that  the  debts  could  not  be  paid  without  selling  the 
interest  of  the  intestate  in  the  real  estate  described  in  the  petition,  and 
of  which  application  the  administrator  had  verbal  notice  prior  to  the 
presentation  of  the  same,  held,  that  such  application  was  sufficient  to 
authorize  notice  to  be  given  thereof,  and  to  issue  an  order  to  sell  real 
estate,  on  proof  of  publication  of  notice  made  to  the  court,  and  upon 
hearing  of  the  testimony  in  the  matter,  and  no  objection  being  made 
thereto. 


Error  which  does  not  Midead,  does  not  InvaUdaie,  The  law  re- 
quired notice  to  be  published,  that  unless  objections  be  shown  to  the 
contrary  on  the  first  day  of  the  next  term  of  the  court,  after  an  applica- 
tion was  made  to  sell  real  estate  to  pay  the  debts  of  an  estate,  that  an 
order  would  be  made  for  the  sale.  The  application  was  made  in  No- 
vember 1860.  The  next  term,  by  the  law  commenced  the  first  Monday  of 
January  1861 — January  7th.  The  notice  stated  that  the  objections  must 
be  shown  on  or  before  the  January  term  of  the  court  to  be  held  on  the 
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Irt  day  of  Jtnnary  IS61.  Th9  hearing  ou  the  application  was  had  at  th 
legalai^  January  term,  1361.  ^e  notice  was  dated  November  9th,  1860: 
Held  :  that  the  notice  could  not  have  milled,  and  the  error  did  not  inval* 
idate  the  sale. 
8. BecitdUf  made  as  Required  by  Stttute,  Prima  JPhcie  Evidence.  Un- 
der section  142,  laws  1859,  p.  29,  an  adintnistnitor'B  deed  is  evidence  of 
the  facts  therein  recited  ^  and  all  the  n-ecitals  required  to  be  contained 
therein  by  the  preceding  section,  ({ 141 J  whioh  are  set  forth  in  the  deed, 
ure  prima  facie  true,  without  further  proof. 

JSrror  from  Brown  District  Court. 

EjBOTMBm,  brought  by  Joknscnj  to  recover  podsesBion  of  a 
qaarter-sectioii  of  latid  in  Br6wn  county.  Johnson  claimed  to 
be  the  owner  of  the  legal  and  equitable  estate.  Clark  admitted 
poBseeaioQ,  and  set  up  title,  both  legal  and  equitable,  in  him- 
8el£  All  necessary  facts,  respecting  the  respective  claims  and 
titles  of  the  parties,  are  stated  in  the  opinion,  infra.  Findings 
and  judgment  in  favor  of  defendant,  at  the  August  Term  1874 
of  the  district  court,  and  plaintiff  Johnson  brings  the  case  here 
on  error. 

C.  W.  JohnsoUy  and  Clough  ^  Wheats  for  plaintiff, 
£ra  J.  Lacocky  and  W.  W.  Outkrie^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C  J.:  On  April  29th  1867,  John  H.  Likins,  and 
John  W.  Boyd,  both  of  them  residing  in  the  city  of  St  Joseph, 
state  of  Missouri,  entered  into  a  partnership  (with  the  firm- 
name  of  Likins  &  Boyd,)  for  the  purpose  of  transacting  a 
general  real-estate  business,  such  as  selling  real  estate  on  com- 
mission, buying,  selling  and  locating  land-warrants,  paying 
taxes,  and  such  other  transactions  as  usually  pertain  to  the 
aut«meiiior     real-estate  business.     There  were  no  written  articles 

^^'  of  partnership,  and  at  the  formation  of  the  partner- 

ship there  was  no  ageement  that  the  firm  should  buy,  sell,  and 
speculate  in  lands  on  their  own  account.  This  partnership 
continued  until  the  death  of  Mr.  Likins,  which  occurred  at 
6t  Joseph,  March  18th  1860,  and  the  partnership  books  have 
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been  in  the  poBseBBion  of  Mr.  Boyd  ever  since  the  death  of 
Likins.  In  June  1857,  the  firm  purchased  several  tracts  of 
land,  including  the  tract  in  controversy,  in  Brown  county,  Kan- 
sas, known  as  the  Iowa  Trust  Lands,  which  were  sold  at  a  gov- 
ernment trust  sale,  at  Iowa  Point,  for  the  benefit  of  the  Iowa 
Indians.  These  lands  had  been  settled  upon  by  squatters,  each 
of  whom  had  the  right  to  purchase  his  quarter-section.  The 
firm  of  Likins  &  Boyd  had  made  arrangements  before  the  sale 
with  several  of  these  squatters,  or  claimants,  for  a  transfer  of 
their  lands,  or  the  certificates  therefor,  at  a  price  then  agreed 
upon.  Likins  attended  the  sale  at  Iowa  Point  in  behalf  of  the 
firm,  and  made  the  purchase  from  the  claimants,  they  bidding 
off  tiieir  land  and  then  assigning  the  certificates  of  purchase 
in  blank.  These  lands  were  bought  for  the  firm,  and  paid  for 
vnth  the  money  of  the  firm,  and  they  were  entered  on  the 
books  of  the  firm,  under  the  heading  *<  stock  account,''  as  as* 
sets  of  the  firm.  Sylvester  B.  Stines  was  the  claimant  oi  the 
quarter-section  in  controversy  in  this  action,  and  the  firm  paid 
him  f452  therefor,  and  the  same  was  entered  in  ^^ stock  ac- 
count** This  quarter-section  of  land  was  conveyed  by  letters 
patent  of  the  United  States,  and  in  the  individual  name  of 
John  H.  Likins,  as  well  also  as  several  other  of  the  tracts  pur- 
chased in  said  sale,  none  of  which  were  patented  in  the  name 
of  Likins  &  Boyd,  nor  in  the  individual  name  of  John  W, 
Boyd;  and  the  legal  title  of  the  quarter-section  in  controversy 
stood  in  the  name  John  H.  Likins  at  the  time  of  his  death. 
The  patent  bears  date,  October  Ist  1868.  Mr.  Likins  after- 
ward bought  some  lands  for  the  firm,  and  took  deeds  in  the 
individual  name  of  John  W.  Boyd;  and  Boyd  bought  some 
lands  for  the  firm,  and  took  the  titie  in  the  name  of  John  H. 
Likins,  so  that  the  principal  part  of  the  partnership  land  stood 
in  the  name  of  one  or  the  other  of  the  partners  individually, 
though  some  stood  in  the  name  of  Likins  &  Boyd.  The  firm 
treated  these  lands  standing  in  the  name  of  each  partner  indi- 
vidually as  partnership  stock,  and  the  firm  paid  the  taxes  on 
them  as  such. 
The  patents  for  the  Iowa  trust  lands  were  kept  in  the  ofi9ce 
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of  LildnB  t  Boyd,  And  the  defendant  Clark  produced  tbein  at 
the  trial,  the  plaintiff  never  having  had  posseesioQ  pf  them. 
John  W.  Boyd,  the  surviving  partner,  who  resided  in  St 
Joseph,  Missouri,  and  was  never  a  resident  of  Eansas,  admin- 
istered the  partnership  effects  in  the  state  of  Missouri.  He 
did  not  include  the  Eansas  lands  in  said  administration.  His 
first  settlement  in  the  probate  court  of  Buchanan  county,  Mis- 
souri, was  filed  July  3d  1861;  the  second  February  12th  1864, 
and  the  third  June  7th  1865,  the  last  settlement  showing  bal* 
ance  due  Boyd,  administrator,  of  f  3,162.92.  Rich  Lildns  was 
the  administrator  of  the  individual  effects  of  John  H.  Likins, 
in  Missouri.  Letters  of  administration  on  the  estate  of  John 
H.  Likins,  were  granted  to  John  Btewart,  of  Doniphan  county, 
Eansas,  on  May  6th  1860,  by  the  probate  court  of  said  county. 
Thereafter  certain  proceedings  were  had  in  the  said  probate 
court,  which  resulted  ia  the  sale  of  all  the  right,  title  and  in- 
terest to  all  lands  which  John  H.  Likins,  deceased,  had  at  the 
time  of  his  deatli,  in  Brown,  Doniphan,  and.  Atchison  counties, 
in  the  state  of  Eansas.  The  sale  of  the  property  in  this  con- 
troversy took  place  at  the  court-house  door  in  Hiawatha,  the 
county-seat  of  Brown  county,  March  5th  1861.  The  price  paid 
was  ^26^  The  land  was  bid  off  by  )John  W.  Boyd,  for  John 
M.  Vimont,  as  trustee  of  Virginia  M.  Boyd.  John  M.  Vi- 
mont  was  Ihe  son-in-law  of  John  W.  Boyd,  and  Virginia  M. 
Boy4.was  a  daughter  of  John  W.  Boyd,  and  at  the  time  of 
said  sale  aged  about  thirteen  years»,  At  the  April  Term  1861, 
of  said  probate  court,  being  the  next  term  of  the  court  after 
such  sale,  the  report  of  the  administrator  of  the  sale  of  the 
real  estate  made  March  5th  1861,  was  confirmed  by  the  court, 
and  on  April  Ist  1861  a  deed  from  such  administrator  to  John 
M.  Vimont,  trustee  of  Virginia  M.  Boyd,  was  ezecuted  for  the 
real  estate  named  in  this  case*  The  deed  was  acknowledged 
April  Ist  1861,  before:  K  M.  Lee,  register  of  deeds  of  Doni- 
phan county,  and  was  filed  for  record  in  Brown  county  on  the 
Ipth  of  said  Api^>  &nd  inlj  recorded  in  book  F^  at  pages  9§ 
to  101  iftdiqiivet  .  On  April  2d  }861,  John  W^  B.oy4  conveyed 
by  d9ed  of  warranty,  d^ly  acknowledged  and  ddsverjed,  to 
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John  M.  Vimont,  as  trastee  of  Virginia  M.  Boyd,  an  undivided- 
half  of  the  four  tracts  of  land  in  Brown  county  purchased  in 
the  name  of  said  Vimont  as  trustee,  etc.,  at  said  administrator's 
sale,  including  the  tract  in  suit.  This  deed  was  filed  for  record 
in  Brown  county,  also,  on  said  April  10th,  and  was  duly  re- 
corded. On  February  11th  1870,  Virginia  M.  Boyd,  being  then 
of  full  age,  acknowledged  the  receipt  of  |1,200,  from  the  de- 
fendant Edward  H.  Clark,  for  her  use  and  benefit,  and  exe- 
cuted and  delivered  to  said  John  M.  Vimont,  her  trustee,  a 
written  power  and  direction,  duly  acknowledged,  to  convey 
the  premises  in  controversy  to  said  Clark.  On  the  same  day 
the  said  John  M.  Vimont,  as  such  trustee,  executed  and  deliv- 
ered to  said  Clark  a  deed  of  warranty  for  said  premises,  in 
compliance  with  the  written  power  and  direction  of  the  cestui 
que  trusty  and  the  sum  of  f  1,200  received  to  the  use  and  benefit 
of  said  Virginia  M.  Boyd.  Said  two  deeds  were  filed  for  rec- 
ord in  Brown  county,  March  8th  1870,  and  duly  recorded  in 
vol.  I,  at  pages  193  to  195,  of  the  register's  office.  After  the 
execution  and  delivery  of  said  deeds,  said  Clark  entered  into 
possession  of  said  premises,  in  the  spring  of  1870,  and  has 
ever  since  resided  upon  them.  From  the  spring  of  1870,  up 
to  the  time  this  action  was  commenced,  Clark  had  made  im- 
provement on  the  tract  of  land  in  suit,  costing  him  about 
|1,456,  and  of  the  value  of  about  $8,000,  when  the  plaintifip 
John  P.  Johnson  obtained  his  deed  for  the  same.  The  de- 
fendant Clark  and  his  grantors  paid  all  the  taxes  on  the  land 
in  suit  ever  since  the  death  of  John  H.  Likins. 

At  the  death  of  John  H.  Likins,  on  March  18th  1860,  his 
only  surviving  child,  Myra  H.  Likins,  became  his  sole  heir-at- 
law.  She  was  bom  in  February,  1849.  Myra's  mother  died 
in  1860,  prior  to  the  death  of  her  father.  On  July  21st  1870, 
Myra  H.  Likins  was  married  to  James  O.  Mobley,  at  Hagers- 
town,  Md.,  where  she  has  resided  since  1860.  On  February 
6th  1872,  Myra  H.  Mobley  and  husband  executed  to  John  P. 
Johnson,  the  plaintifiT,  a  quitclaim  deed  for  the  property  in 
suit,  with  a  large  amount  of  other  real  estate,  for  the  consider- 
ation of  f  1,500.    This  deed  was  duly  acknowledged  in  Wash- 
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ington  countji  Md.^  February  6th  1872,  and  wae  delivered  to 
plaintiff  John  P.  Johnson,  and  filed  for  record  in  Brown 
county  on  February  24th  1872,  and  duly  recorded.  The  plain- 
tiff was  at  the  time  of  the  purchase  an  extensive  dealer  and 
speculator  in  real  estate,  particularly  in  Doniphan  and  Brown 
counties,  and  well  acquainted  with  the  value  of  lands,  and 
fiEiiniliar  with  the  investigation  of  titles,  and  before  he  made 
the  purchase  of  the  lands  from  Mrs.  Mobley  and  husband,  he 
procured  and  examined  an  abstract  of  the  title  of  the  property, 
and  also  wrote  to  Washington  and  learned  that  the  land  was 
patented  to  John  H.  Likins,  He  made  the  purchase  without 
viewing  the  lands,  and  without  knowing  what  improvements 
were  on  them;  but  the  buying  of  unimproved  lands  without 
seeing  them  was  not  an  unusual  transaction  with  him. 

The  same  day  on  which  the  plaintiff  recorded  his  deed  in 
Brown  county,  Februaiy  24th  1872,  he  commenced  his  action 
in  the  district  court  of  that  county  against  the  defendant  E.  H. 
Clark  for  the  recovery  of  the  reaJ  property  in  dispute  in  this 
cause.  The  case  was  referred  to  David  Martin,  Esq.,  to  report 
the  facts,  and  thereon  the  court  gave  judgment  for  the  defend* 
ant  Proper  exceptions  were  taken,  and  the  cause  is  in  this 
court  for  review  at  the  instance*  of  the  plaintiff. 

We  have  carefully  read  the  voluminous  record  in  the  case, 
and  also  considered  the  arguments  of  the  learned  counsel  on 
either  side,  as  well  as  the  many  authorities  cited;  and  while 
we  cannot  agree  with  some  of  the  conclusions  of 
^Mnt^i£Sto  law  found  by  the  district  court,  we  are  satisfied 
that  upon  the  facts  found  the  judgment  of  the 
court  below  was  correct,  and  should  be  affirmed.  Our  exam- 
ination has  led  us  to  the  conclusion,  that  at  the  time  of  the 
death  of  John  H.  Likins,  John  W.  Boyd  had  an  equitable  in- 
terest in  the  land,  the  legal  title  of  which  was  in  John  H. 
Likins,  of  at  least  one  undivided-half  of  the  same,  and  that 
such-equitable  interest  was  duly  conveyed  on  April  2d  1861  by 
John  W.  Boyd,  by  warranty  deed  to  John  M.  Yimont,  as 
trustee  for  Virginia  M»  Boyd,  and  on  February  11th  1870  duly 
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conveyed  by  deed  from  the  traetee,  joined  in  by  the  cestui  que 
trusty  to  the  defendant  Clark.  The  real  estate  having  been 
purchased  by  partners,  with  partnership  funds,  and  on  joint 
account,  and  having  been  placed  npon  the  books  of  the  firm 
as^partnerehip  property,  and  so  treated  as  assets  of  the  firm  to 
the  dissolution  of  the  partnership  by  the  death  of  Likins,  and 
Boyd  having  contributed  his  full  share  of  the  purchase-money^ 
although  the  title  was  taken  in  Likins'  name,  Boyd  had  an 
equal  equitable  interest  therein,  and  this  interest  was  of  such 
a  character  as  could  be  enforced  in  a  proper  proceeding  in  the 
courts.  Clark,  the  defendant,  took  immediate  possession  after 
obtaining  the  deeds,  made  improvements,  paid  tares,  and  was 
the  exclusive  occupant  of  the  premises.  The  records  of  Brown 
county,  at  the  date  of  the  plaintiff's  purchase,  showed  a  deed 
to  defendant  Clark  from  Yimont,  who  as  trustee  derived 
title  to  the  trndimded-half  of  the  property  by  the  probate  pro- 
ceedings in  the  matter  of  the  estate  of  John  H.  Likins,  de- 
ceased, and  also  as  such  trustee  derived  titie  to  another 
undividedrhalf  of  said  premises  from  John  W.  Boyd.  Of  all 
these  deeds,  Johnson  had  full  notice.    It  is  well  established^ 

that  open,  notorious,  unequivocal  and  exclusive  pos- 
^  ^otlSto^yati  session  of  real  estate  under  an  apparent  claim  of 

ownership,  is  notice  to  the  world  of  whatever  claim 
the  possessor  asserts,  whether  such  claim  is  legal  or  equitable 
in  its  nature.  Under  these  circumstances,  it  was  incumbent 
upon  the  plaintiff  to  inquire.  Inquiry  would  inevitably  have 
led  him  to  knowledge  of  Clark's  possession.  This  was  no- 
torious. Having  ascertained  the  fact  of  Clark's  possession,  he 
was  bound  to  pursue  his  inquiry  until  he  ascertained  the  na* 
ture  of  the  possessor's  claim.  Having  these  means  of  knowl- 
edge at  his  command,  and  failing  to  use  them,  the  law  treats 
the  plaintiff  precisely  as  though  he  had  used  them  and  learned 
all  that  might  have  been  ascertained  therefrom.  And  there- 
fore the  plaintiff,  upon  the  facts  in  the  case,  ia  held  by  the  law 
to  have  had,  at  the  date  of  his  purchase,  full  knowledge  *  of 
Boyd's  equitable  interest  in  the  land  at  the  death  of  Likins, 
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and  to  all  of  \t»hich  interest  Clark  bncceeded  by  his  pnrohase 
from  the  grantee  of  Boyd. 

The  ^InxiftMFaeenis  to  have  been  nnfo!rtunate  in  the  meanis 
adopted  by  him  to  nndei^tand  the  condition  of  the  property 
before  buying.  He  took  the  trouble  of  writing  to  Wadaington 
to  learn  about  the  patent,  when  he  could  have  seen  it  by  call- 
ing upon  Olark,  who  produced  it  on  the  trial.  He  obtained 
abstractB  of  title,  but  notwithstanding  thei  conveyances  of  un- 
divided parts  to  Yimont,  the  grantor  of  Olark,  he  made  no 
inquiry  of  either  Clark  or  Boyd,  and  finally  paid  the  purchase- 
money  without  viewing  the  land,  and  wi^Out  knowing  what 
improvements  were  on  them«  An  interview  with  Clark,  on 
the  premises,  would  have  enabled  t^e  plaintiff  to  have  been 
fully  acquainted  with  dark^d  claim,  and  his  rights  to  the 
premises,  as  also  the  valuable  improvemehtei  on  the  place. 
There  is  nothing  in  the  record  by  which  Clark  is  estopped 
from  relying  upon  his  possession,  ad  notice  of  so  much  of  hib 
title  as  was  derived  through  th^  deed  of  John  W.  Boyd. 

As  stated  above,  an  investigation  of  the  proceedings  of  the 
probate  court  shows,  that  the  deed  of  the  administrator  of  such 
estate,  of  April  1st  1860,  conveyed  title  of  an  undivided-half 
of  the  p/smises  sued  for  to  John  H,  Vimont,  as  trustee,  etc. 
The  proceedings  in  said  court  were  sufficiently  regular  to 
transfer  the  interest  sold.  The  appraisement  was  for  an  un- 
divided-half of  the  premises;  the  certificate  of  the  appraise- 
ment was  referred  to  in  the  administrator's  report  of  the  sale, 
was  returned  with  the  report  of  sale  to  the  court,  and  was 
copied  in  full  in  the  deeid.  On  the  day  after  the  administra- 
tor's deed  was  executed,  the  deed  of  John  W.  Boyd  to  the 
grantee  o^  the  aldministrator's  deed,  was  also  delivered,  and 
this  conveyed  to  such  grantee  another  undivided^-half  of  the 
premises.  Tbe^  administrator's  deed  conveyed 'all' the*  rig^t, 
title  and  interests  John  fl.  Likine,  d^ceas^d,  tJo  Vimont,  as 
trustee.  At  the  time,  this  intereffet  was  assumed  to  be  one  ud- 
divided4i«l£iTh<d^  appraisers  acted  upon  this  lilildersibanding, 
and  the  pureha^er  Kblbotight    The  plaintiff  In  error  presents 
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*aiabg!!i«ippQ8edde^t8;to  the  proceedifige  id  the  probate  court, 
and  claims  that  such  proceedings  wbre  iioti.8affid.«ntto  diyeet 
4i)Ae  .title  conveyed  by  the  administrator  from  Myra  S«  Ii£ob- 
iey*  nee  Likins.  Premising  that,  as  a- matter  of  public  polr 
icy^  thie  importance  of  upholding  sales  made  by  gaardlans, 
and  pergonal  representatives,  is  very  great,  whenever  it  can 
berdone  under  the  law,  as  the  proceedings  had  in  the  probate 
eojart  do  not  appear  to  be  void,  the  sale  of  the  real  Estate  based 
thereon  will  be  sustained. 

Under  section  2,  page  10,  laws  of  1859,  the  probate  court 

of  Doniphan  county  had  jurisdiction  to  grant  administration 

on  the  estate  of  John  H.  Likins,  although  his  mansion-house, 

or  place  of  abode,  waa  in  St.  Joseph^  Mo;,  at  the 

U^^^^  time  of  his  death,  as  hef  possessed  lands  in  said 
county.  Said  section  substantially  prescribed  that  if 
the  intestate  died  oiiit  of  the  territory,  having  no  mansioti-house, 
place  of  abode,  or  lands  in  the  territory,  <lejbters  could  be 
granted  in  any  county;  but  if  the  intestate  died  under  like  cir- 
cumstances, except  that  he  was  possessed  of  lands  m  the 
territory,  letters  could  rightfully  be  granted  in  the  county 
in  which  the  land,  or  a  part  thereof,  was  situated. 

The  application  for  the  letters  being  in  writing,  tfnd  stating 
the  name  of  the  only  heir  of  the  deceased,  and  purporting  to 
have  been  sworn  to  before  the  clerk  of  the  court  by  the  ap- 
4.  iiift>nD»iiti«.  pWcant,  although  blended  with  the  oath  of  office 

uK^rtofiid^  as  administrator,  was  sufficient  to  authorize  the 

miniftrftUoD.  g^j^^^^g  ^f  lettcrs  therciu*  The  signing  of  the 
probate  judge's  name  above  that  of  the  clerk,  did  not  tender 
th^  affidavit  void;  nor  was  thc)  same  invalidated  by  the  name 
of  :the  applicant  being  written  below  the  jurat  These  mat- 
ters were  mere  informalities.:  The  fact  that  the  letters  were 
sign^d^  "A  A  Dougherty,-  JudgCj  by  E.  M.  Lee,  Clerk,"  did 
not  reader .  them  invalid,  although  sections .  21  to  25^  laws  of 
18^9,  pp.  l^y  18,  required  the  ieeiimomum  clause  to.be  signed 
only  with  the  signature  of  the  clerk.  .  !&reitbev  is  tile  omission 
to  setforth  the  seal  to  the  letters  in  the  probate tecpnd thereof 
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any  such  act  as  to  make  tbem  void.  The  letters  purport^  in 
the  attestation  part,  to  hare  been  sealed-;  and  in  the  absence 
of  the  originfals,  and  the  years  intervening  since  the  re^x^t^d 
was  made,  we  eannot  presume  that  the  letters  were  not  duly 
issved. 

The  conrt  having  the  jurisdiction^to  grant  letters  of  ad- 
ministration on  the  estate  of  the  deceased,  and  an  application 
having  been  filed  to  invoke  its  authority,  and  letters  having 
been  duly  issued  thereon,  the  court  had  the  right 

dSmiHtiaS  to  pass  upon  the  •  sufficiency  of  the  bond  of  the 
administnitor,  conditioned  for  a  proper  perform- 
ance of  hi0  administration;  and  after  such  bond  was  accepted, 
and  the  same' had  been  approved  as  follows: — <^ I. approve  oi 
the  sufficiency  of  the  penalty  and  security  of  the  within 
bond.-**A.  A.  Dougherty,  Probate  Judge** — by  written'  in- 
dorsement thereon  by  the  probate  judge,  a  sale  of  real  estate 
made  by  such  administrator,  under  the  order  of  the  court, 
which  has  been  approved  by  the  court,  and  a  deed  issued  to 
the  purchaser  thereon,  will  not  be  held  void  because  said 
bond  was  only  signed  by  the  administrator,  and  by  one 
surety,  and  it  is  afterwards  shown  by  parol  evidence,  in  a 
collateral  proceeding,  that  such  surety,  at  the  time,  was  a  non- 
resident of  the  territory  of  Kansas,  and  the  governor  of  M^is- 
souri.  The  numerous  authorities  cited  by  the  counsel  of  the 
plaintiff  to  establish  a  contrary  rule,  do  not  apply  on  this 
point,  as  in  the  cases  so  referred  to  the  bonds  were  required 
as  a  condition  precedent  to  the  sales  of  the  real  estate,  and 
were  not  bonds  given  by  administrators  upon  qualifying  for 
office,  as  provided  for  in  §§  15  and  16,  laws  1859,  page  12. 

The  application  made  by  John  W.  Boyd,  on  November  5th 
1860,  to  the  probate  court,  praying  for  a  sale  of  the  real  estate 
f. ferror.wudi  ^' '^o^^  H.  Lifcins,  deceascd,  gave  jurisdiction  to 

i!SJ^^  the  ibourt  to  make  the  subsequent  orders  allowed; 

and  thd  administrator's  sale  was  hot  void  for  any 

omissions  therein.:    The  administrator  did  not  make  the  ap- 

pHeation,  wluch  Boyd  wanted  made.    The  application  was 

made  bra  crcfdltor,  whose  demand  for  $1,604.06  had  been' 
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proved  up,  and  apdigoed  to  the  fifth  olaas  of  claims  against 
the  estate*  It  was  sworn  to.  Notide  thereof  was  given  ver- 
bally to  the  administrator  before  the  application  was  made, 
and  no  objection  was  taken  to  it  at  the  hearing.  The  objeo- 
tion  is  also  made  that  the  notice  required  by  section  181,  laws 
of  1869,  page  88,  of  the^  hearing  of  the  application  to  sell  real 
e;itate,  was  not  given,  and  that  therefore  the  sale  was  void. 
The  point  made  was,  that  the  notice,  as  published,  fixed  the 
first  iday  of  January  1861  as  the  day  on  which  the  application 
would  be  heard*  The  order  of  publication  was  made  in  Nov- 
ember 1869,  and  the  notice  dated  the  9th  of  that  month.  The 
next  term  after  November,  at  which  the  application  must  be 
heard,  commenced  on  January  7th  1861,  and  not  on  January 
1st,  of  that  y^r.  The  law  then  in  force  required  the  January 
term  of  the  court  to  commence  on  the  1st  Monday  of  January; 
and  as  the  notice  ordered  all  persons  interested  to  make  their 
objections  to  the  application  for  sale  of  the  real  estate  ''on  or 
before  the  January  term  to  be  held  on  the  1st  day  of  January 
1861,"  and  as  no  orders  were  made  as  to  said  application, 
under  said  notice,  until  the  said  January  term  1861,  the  mis- 
take as  to  the  time  the  court  was  to  convent  aJt  its  January 
term,  after  the  publication  of  the  notice,  could  not  have  mis- 
led any  one,  and  did  not  invalidate  the  proceedings.  Mowry 
u.  Smborriy  Court  of  Appeals  of  N.  Y.;  vol.  4,  0,  L.  J.  894. 

Various  other  objections  were  also  made  to  Hie  proceedings 
had  in  the  probate  court,  but  as  in  our  view  saoh  defects  were 
mere  irregularities,  in  no  way  affecting  the  jurisdiction  of  the 
8.BMiuk»wiifn  court,  we  think  it  unnecessary  to  mentaon  them  in 

•rid«DQ».  detail,  as  we  have  in  this  opinion  .passed  upon  the 
most  important  exceptions  submitted.  Section  141,  laws  of 
1859,  pag^  .?9,  provided,  "that  if  the  report  of  the.  adminis^ 
trator  of  the  proceedings  of  a  sale  of  real  estote  made  by  him 
be  approved  by  the  probate  court,  such  sale  shall  bi6  valid,  and 
the  administratoi;  shall  execute,  and  deliver  to  the  purchaser  a 
deed. reciting rthe  prdBi*  Qf  sale,  and  the  court; by  i^hieh  it  wa» 
made,., the  9i^rtificate;of  appraisement^  the  advertisement,' tber 
tljie  Jin^e  an^  iplace  rof  sale;  the  report  of  tbetjirpoeediti^^  tod 
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the  consideration,  and  conveying  to  the  purchaser  all  the  right, 
title  and  interest  which  the  deceased  had  in  the  same.''  In 
this  case  the  sale  was  approved  by  the  court,  and  the  recitals  ot 
the  administrator's  deed  on  file  at  the  date  of  the  purchase  by 
Johnson  fully  met  the  requirements  of  the  statute.  Section 
142  made  the  deed  evidence  of  the  £fccts  therein  recited;  and 
the  matters  so  set  forth  in  accordance  with  section  141,  in  the 
deed,  are  prima  facie  true  without  further  proof. 

The  judgment  must  be  affirmed. 

All  the  Justices  concurring. 


Lbaybnworth,  Lawbenob  &  Galveston  Rld.  Oo.  v.  Comm'rs 
OF  Douglas  County. 

1.  MoTiOK — Part  qf  the  Record,  A  motion  to  require  a  pleading  to  be  made 
more  definite  and  certain,  is  a  part  of  the  record,  and  need  not  be  incor^ 
porated  in  a  bill  of  exceptions. 

2.  PsnrxoM;  Framd;  Fa4i9  must  be  Stated,  The  rule  is,  that  when  fraud  is 
charged  and  made  the  basis  of  recovery,  a  mere  general  allegation  of 
fraud  is  insufficient.  The  facts  showing  the  fraud  must  be  stated.  [  Yovng 
V.  WhUtenhaU,  15-579.] 

8.  AciB  OF  Public  Otfiobbs — OhUgalofy,  and  Discretionary — IfoKve,  amd  Inr 
tent.  It  is  generally  true,  that  when  an  act  is  obligatory  upon  a  public 
officer  it  is  immaterial  with  what  motives  ha  does  the  act,  although 
thereby  an  obligation  is  cast  upon  the  public;  and  the  public  is  bound, 
although  money  was  paid  to  the  officer  to  induce  him  to  act;  and  no 
cause  of  action  is  stated  on  behalf  of  the  public,  and  against  the  party 
in  whose  behalf  the  act  is  done,  by  an  allegation  that  the  act  was  done 
in  porauance  of  a  fraudulent  and  corrupt  oombination  and  conspiracy  be- 
tween such  party  and  the  officer.  And  it  is  also  generally  true,  that 
when  the  doing  of  an  act  of  like  effect  upon  the  public  is  not  obligatory, 
but  intrusted  to  the  discretion  of  the  officer,  the  public  Is  not  bound  if 
the  ael  was  induced  by  the  corruptioii  of  the  officer,  and  may  recover  of 
the  party  so  inducing  the  act. 

4.  -^  AUeffOtUms   of  Rwad;    Specifle  StatemeniB    ef  FwU   Bequired. 

Where  the  allegation  In  a  petition  in  such  an  action  is  only,  in  geiieral 
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terms,  that  there  was  a  fraudulent  and  oornipt  oombintttion  and  con- 
spiracy between  such  party  and  the  officer,  and  that  the  act  was  done  in 
pursuance  of  such  combination  and  conspiracy,  the  party  has  a  right, 
upon  motion,  to  have  the  petition  made  <Iefinit^  and  specific  by  a  state- 
.  ment  of  the  £act8  showing  the  terms,  nature  and  extent  of  the  conspir- 
acy, and  is  not  compelled  to  go  to  trial  upon  the  mere  general  all^gstion 
that  there  was  a  combinfition  an4  conspiracy. 

5.  MuNiapAL-Ain  Bonds,  Valid.  Whatever  may  6e  individual  opinions,,  it 
is  at  the  present  the  settled  x)oIicy  of  this  state  to  tolerate  the  issue  by 
municipalities  of  bonds  in  aid  of  railroads,  «nd  the  settled  law  that  bonds 
so  issued,  if  issued  in  pursuance  of  express  authority  and  in  accordance 
with  the  prescribed  forms,  are  valid.  [CbmniV*  v.  Miller,  7-479,  617; 
StaUf  ex  reLf  v.  OommWs  Nemaha  Oo.,  7-542;  Morris  v.  Cbmm'rB,  7-^76; 
post,  184.] 

6.  Express  Authoriiy  Required  to  Issue.    While  the  power  to  issae 

railroad-aid  bonds  is  not  one  of  the  ordinary  powers  of  a  county,  requires 
express  authority,  and  must  be  exercised  in  conformity  to  prescribed 
forms,  it  is  not  penal  in  its  nature,  and  the  validity  of  its  exercise  does 
not  demand  all  the  strictness  of  the  ancient  rules  of  the  criminal  law* 
[Lewis  V.  Qmm'rs,  12-186.] 

7. JVaivtr  of  Cbnditions;  Payment  of  Interest;  Rat^ieaHon.    While  it 

is  true,  that  authority  to  the  commissioners  oC  a  county  to  issue  railroad- 
aid  bonds  upon  compliance  with  certain  specified  conditions  carriea  with 
it  no  authority  to  waive  any  of  the  conditions,  ye^  when  there  is  a  fiu)- 
ure  on  the  part  of  the  railroad  company  to  comply  with  pne  of  the  con- 
tions  in  some  minor  respect,  and  notwithstanding  the  failure  the 
..commissioners  acting  in  good  &ith  issue  the  bonds  of  the  county,  and 

.  the  failure  is  in  a  mieitter  which  is  of  public  knowledge,  a  failure  by  the 
county  to  make  any  objection,  or  take  any  proceedings,  and  payment  for 
a  series  of  years  of  the  interest  on  the  bonds,  will  work  a  ratification  of 
the  action  of  the  commissioners  and  prevent  the  county  from  thereafter 
recovering  of  the  railroad  company  the  bonds,  or  their  value. 

8.  Pliaoino;  General  Allegations;  Motion  to  make  Definite  and  Certain,  On 
6th  February  1867,  the  qualified  electors  of  Doc^las  county  duly  author- 
ized the  commissioners  to  subscribe  to  the  stock  of  the  licavenworth, 
Lawrence  A  Galveston  Railroad  Company,  and  issue  the  bonds  of  the 
county  in  payment  thereof.  Several  conditions  were  prescribed  in  the 
authority  thus  granted,  among  them,  one  that  the  company  should  com- 
plete and  equip  twenty-four  miles  of  railroad  track  before  the  1st  of  Jan- 
uary 1868.  AH  the  conditions  were  complied  with  exc^  that  the 
twenty-four  miles  were  not  completed  by  January  Ist  1868^  nor  for  some 
time  thereafter,  though  the  exact  time  is  not  disclosed.  In  July  1869, 
the  county  commissioners  issued  the  bonds,  And  received  the  stock.  In 
January  1870,  the  term  of  office  of  the  then  county  commiasiooerB  ex- 
pired, l^he  coapoDfl  on  these  bonds  filing  due  in  January  X87(]^  and 
January  1871,  were  duly  paid.    No  action  or  proceedings  was  had  by  th'> 
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eonntj  in  any  form  to  qaeetion  the  Talidity  of  ihd  aotion  of  the  oqxnjDia- 
rionen  in  issuing  the  bonds,  an  til  August  1871,  when  this  actioi>  was 
brought  against  the  railroad  company  to  recover  the  value  of  the  bonds. 
Held,  That  if  the  commissioners  acted  in  good  faiths  honestly^  and  in 
obediends  to  their  unbiased  judgment  as  to  the  best  interests  of  the 
county,  the  action  cannot  be  maintained;  and  if  it  be  didmed  that  they 
fraudulently  and  corruptly  combined  and  conspired  witl^  the  railroad 
company  to  defraud  the  county,  and  the  issue  of  the  bonds  was  in  pui- 
Boance  of  such  combination  and  oonspiracyy  the  petition  should  state  the 

'  ikcte  showing  the  terms,  nature  and  extent  of  the  combination  and  con- 
spiracy, and  not  simply  allege  isx  general  terzns  that  there  was  snch  a 
combination  and  conspiracy;  and  that  as  the  latter  were  the  pnly  nillega- 
tions,  a  motion  to  make  the  petition  more  definite  and  certain  ou^t  to 
have  been  sustained.  [Jtm.  Cb.  v.  Daffy,  2-d47;  Meagher  v.  Marffcm  S*^2; 
8mUh f. Bumes,  ^197;  R.  R. v.  Fox,  31-d99;  MeKeev.  EaUm,  26-231.] 

flL  FiMDiVGBy  IN  WHunra,  Should  be  Made,  cmd  Recorded,  In  every  ease 
tried  by  the  court  there  should  be  a  finding  in  writing,  ui>on  which  to 
predicate  and*  rest  the  judgment,  and  omission  of  such  finding  is  error. 
But  doubted,  whether  such  error  is  &tal  to  the  Judgment,  or  sufficient  to 
compel  a  reversal.  [Briggs  v,  Eggan,  17-589 ;  R.R,v.  Ferry^  28-680;  Seher- 
merhom  v.  Mahaffie^  34-108 ;  Clay  v,  HUdebrwnd,  34-708.] 

Error  from  Dougtas  Distriet  Court. 
Action  by  the  Board  of  Commissioners  of  Douglas  County^  t^> 
recover  from  the  Bailroad  Company!,  the  par  value  of  certain 
bonds  issued  by  said  county  to  said  company  in  payment  of 
subscription  to  the  stock  of  the  company,  to  recover  back  cer- 
tain interest-money  paid  on  said  bonds,  and  to  compel  the  sur- 
render for  cancellation  of  certain  bonds  not  negotiated.  Trial 
at  the  May  Term  1875.  Judgment  in  fovor  of  the  plaintiff 
for  $489,589.43,  and  costs.  The  Bailroad  Company  brings  the 
case  here  on  error.  The  opinion,  infra,  contains  a  fall  state- 
ment of  the  facts  and  proceedings.  (Ko  briefs  have  come  to 
the  hands  of  the  reporter.) 

8.  0.  7%aoAer,  and  Wallace  Prattj  for  plaintiff  in  error. 
S.  A.  BiggSf  W.  W.  Nevison^  and  Nelson  Cobb^  for  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

B&BWSft,  J.:  This  was  an  action  to  recover  a  moftey  judg- 
ment  for  the  value  of  certain  bonds  and  coupons  claimed  to 
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ha^e  bedn  wrongfully  issued  to  the  plaintiff  in  error,  defend- 
ant below.  The  case  was  tried  by  the  court  without  a  jury, 
and  judgment  rendered  in  fevor  of  the  defendant  in 
error,  for  $489,539.48,  to  reverse  which  this  proceed- 
ing  in  error  is  broughtr  The  testimony  was  not  preserved,  so 
that  no  quedtion  of  £ict  is  presented  for  our  consideration.  No 
bill  .of  exceptions,  or  case-made,  was  signed,  so  that  the  case 
stands  before  us  with  only  those  matters  which  of  themselves 
go  upon  the  record.  Several  errors  are  alleged — firtt,  in 
denying  a  motion  to  make  the  petition  certain  and  specific;  sec- 
ond, error  in  rendering  a  judgment  without  any  finding,  gen- 
eral or  special,  upon  which  to  predicate  it;  third,  the  petition 
stated  no  cause  of  action;  fourth,  the  statute  of  limitationa 
barred  all  right  to  relief;  fifth,  the  amouAt  of  the  judgment 
was  excessive.     The  p.etition  was  in  these  words:' 

(  Ckmrt^  and  Title.)  The  petition  of  the  plaintifiT  for  cause  of 
action  shows  to  the  court:  First,  that  the  defendant  is. a  cor- 
poration created  by  the  laws  of  this  state;  second,  that  pur- 
suant to  a  resolution  passed  by  the '^  Board  of.  County  Com- 
missioners of  the  County  of  Douglas,"  on  the  15th  of  January 
1867,  ordering  a  special  election  therefor,  the  said  board  of 
county  commissioners  submitted  to  the  voters  of  said  county 
of  Douglas,  the  question  of  issuing  bonds  to  said  defendant, 
in  words  and  figures  as  follows,  to- wit: 

''8PBCIAL  £LBOTioNl-*3b  the  Qualj^  EUdon  of  Douglas  Oountur^Yau. 
are  herebv  notified  that  a  special  election  will  be  held  at  the  several  voting 
precincts  m  said  county,  on  Wednesday,  February  eth,  1867,  to  vote  on  the 
followinjT  questions,  to- wit: 

"  let- Shall  the  county  of  Douglas  subscribe  Three  Hundred.  Thousand 
Dollars  in  full-paid  stock  to  the  capital  stock  of  the  Leavenworth,  I  awrence 
&  Galveston  Railroad  Company,  and  issue  the  bondrof  the  countv  therefor, 
in  bonds  payable  thirty  years  after  date,  bearing  interest  at  the  rate  of 
seven  per  cent,  per  annum  f^om  date  of  delivery,  to  be  issued  to  said  oom- 
panv  when  twenty-four  miles  of  said  railroad  track  shall  be  completed  and 
in  full  operation  from  Lawrence,  Douglas  county,  via  Baldwin  City:  pro-^ 
vided,  that  no  greater  amount  of  bonds  shall  be  issued  than  the  amount  of 
stock  issued  by  said  railroad  company  to  the  county  of  Douglas. 

"24.-The  condition  of  the  above  is  with  the  express  understanding  and 
agreement  that  the  said  company  shall  relinqtuish  all  claitn  to  the  bonds  for 
subscription  of  stock  heretofore  voted  to  said  company,  to-wit,  tb^  l^th  of 
September  1865. 

"Ballots  to  be  printed  or  written:  Shall  the  countjr  of  I]K>nglas3ub6Csrib« 
the  sum  of  three  hundred  thousand  dollars  to  the  capital  stock  of  the  lieav- 
onworth',  Lawk^nee  &  Galveston  Railroad  Company,  and  issue  ikt  bonds  of 
the  eounJfy  therefor  upon  the  following  conditions,  to-wit,  aaid  booda^pay-, 
able  thirty  years  after  date,  bearing  interest  at  the  rate  of  seven  per  ten; 
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per  annum  from  delivery,  to  be  iasned  to  said  railroad  company  upon  com- 
pletion and  ftdl  operation  of  twenty-fbur  miles  of  railroad  track  from  Law- 
rence, Douglas  county,  yia  Baldwin  City ;  provided,  that  no  greater  amount 
of  bonds  snail  be  issued  than  the  amount  of  stock  issued  by  said  company 
to  the  county  of  Douglas ;  and  fhrther  provided,  that  said  company  shall 
complete  and  equip  twenty-four  milesof  said  railroad  track  before  the  1st 
of  January  1868;  and  also  nitther  provided,  that  the  condition  of  the  above 
is  with  the  express  understanding  and  ai^ement  that  the  said  company 
shall  relinqaisn  all  claim  for  the  bonds  heretofore  voted  to  the  company, 
to-wit,  on  the  12th  day  of  ^ptember  1865.  ^Yes,'  or 'No.'  Polls  will  be 
opened  at  nine  o^clock  a.  x.  and  dose  at  seven  p.  x. 

"By  order' of  the  Board  of  Commissioners  of  Douglas  county.*' 

Third,  that  afterward,  to-wit,  on  the  6th  of  Fehruary  1867, 
a  vote  was  taken  in  said  county  pursuant  to  said  submisBion, 
at  which  election  a  majority  of  the  persons  voting  voted  in  the 
affirmative,  hut  that  up  to  the  let  of  January  1868,  and  for 
Bome  time  thereafter,  twenty^-four  miles  of  said  railroad  track 
was  not  completed  or  equipped,  or  in  iuU  operation,  as  in  said 
ballots  provided. 

Fourth,  that  afterward,  to-wit,  on  or  about  the  12th  of  May 
1869,  the  defendant  fraudulently  and  corruptly  induced  Geo. 
Cutter,  Geo.  W.  E.  Griffith,  and  Aaron  E.  Platts,  who  then 
constituted  the  *♦  Board  of  County  Commissioners  of  the 
County  of  Douglas,'^  and  conspired  with  them,  and  iBaid  com- 
missioners corruptiy  conspired  with  the  defendant  in  fraud,  of 
the  riffhts  of  said  county  of  Douglas,  under  color  and  pre- 
tended  authority  of  said  submission  and  vote,  to  i/9$ue  to  the 
defendant  bonds  of  said  county  to  the  ajmouut  of  three  hun- 
dred thousand  dollars,  without  the  issuing  to  or  the  acquisi- 
tiou  by  said  county  of  any  stock  of  defendant,  and  without 
anv  consideration  other  than  the  nominal  consideration  of  one 
dollar;  and  fcr  that  purpose  the  said  George  Cutter,  George 
W.  E.  Griffith  and  Aaron.  R  flatts,  and  the  said  defendant,  by 
WuL  Sturges^its  president,  and.  H.  J,  Canniff  its  secretary, 
ezeeuted  and  mutually  delivered  an  instrument  in  writing,,  of 
which  the  following  is  a  copy,  tp-wit;. 

'*This  agreement,  made  and  entered  into  this  twelfth  day  of  May  1869, 
by  and  between  the  Leavenworth.  Lawrence  Jk  Galveston  Bailroad  Com- 
^ny,  as  party  of  the  first  part,  and  the  Board  of  County  CommiBSioners  of 
Douglas  county,  state  of  Kansas,  as  party  of  the  second  part,  witnesseth : 
that  for  and  in  cofMideration  of  the  sum  of  one  dollar,  and  the  farther  con^ 
eideratiofi  of  the  auraender  tp  the  party  of  the  first  .part  of  thj^e  thousand 
shares  of  stock  in  the  Leavenworth,  Lawrence  &  Galveston  Ilailroad  Com- 

gany  heretofore  subscribed  by  the  party  of  the  second  part  on  the  comple- 
on  of  Bald  railroad  twenty-five  mitetf  south  of  the  <^ty  of  Ottawa,  in 
Fianklin  coontj^in  said  state^  the  said  party  e£  the  first  part  hereby  aneei 
and  hinds  itself  that  the  dty.pf  Lawrence,  in  said  county  of  Douglas,  shall 
be  its  present  terminal  point,  And  shall  forever  remain  a  point  on  its  main 
line;  and  second,  that  the  party  of  the  first  part  further  obligates  itself  that 
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it  shall  and  will  occupy  suitable  d^[K>Vgrouads  already  provided  or  to  be 
provided  by  said  city  of  Lawrenoe,  and  erect  suitable  buudings  thereon  for 
the  transaction  of  the  business  of  said  railroad  company. 

"And  the  party  of  the  first  part  further  obligates  itself  that  the  rates  of 
transportation  for  freight  and  passenjeers  to  and  from  the  city  of  Lawrence, 
over  said  road,  shall  be  as  low  per  nule  as  the  rates  of  transportation  to  or 
from  the  city  of  Leavenworth,  or  to  or  from  any  oth^r  dty  or  station  within 
the  state  of  Kansas,  on  the  line  of  said  road. 

''And  in  consideration  of  the  above  covenants  and  agreements  to  be  kept 
and  performed  by  the  said  party  of  the  first  part^  the  said  party  of  the  sec- 
ond part  hereby  promises  and  agrees  that  as  soon  as  the  iron  suflScient  to 
buila  twenty-five  miles  of  railroad  shall  be  delivered  in  the  city  of  Ottawa^ 
Franklin  county,  Kansas,  the  said  party  of  the  second  part  shall  and  will 
deliver  to  the  party  of  the  first  part^  or  its  duly-anthorized  agent,  the  three 
hundred  one-thousand*dollar  bonds,  with  the  coupons  attached,  now  in 
possession  of  the  Treasurer  of  Douglas  county  aforesaid,  in  accordance  with 
the  conditions  of  a  bond  of  even  date  herewith,  entered  into  by  Shelton 
Sturges,  Buckingham  Sturges,  Frank  Sturges  and  Albert  Sturses,  to  the  said 
party  of  the  second  part.  And  the  said  party  of  the  second  part  further 
agrees,  that  they  will  surrender  the  three  thousand  shares  of  railroad  stock 
heretofore  subscribed  by  the  party  of  the  second  part  in  the  said  railroad 
company,  in  accordance  with  the  provisions  hereinbefore  mentioned. 

"  In  witness  whereof  we  haye  hereunto  subscribed  our  names,  and  affixed 
our  official  seals,  on  the  day  and  year  first  above  mentioned. 

*' Wic.  SruBOES^  Pri9L  [sbal.] 
"Attest:  H.  J.  CAKunrr,  Secretary. 

Qeo»  Ccttbr, 
[sbal.]  Q.  W.  £.  Griffith, 

Aabon  £.  Platto, 
County  Onnmimonen  qf  DougUu  Cb.,  JToniM.* 

That  at  the  same  time,  and  for  the  same  purpose,  and  as  a 

{)art  of  the  same  transaction,  the  said  defendant  made  and  de- 
ivered  to  said  commissioners  certificates  of  stock  in  said  com* 
pany  for  the  amount  of  $800,000,  and  the  said  commiseioners, 
tor  the  purpose  aforesaid,  thereupon  immediately  signed,  re- 
leased and. re-delivered  said  certificates  of  stock  to  the  defend- 
ant, and  the  defendant  then  and  there  for  the  same  purpose 
received  such  release  and  transfer,  well  knowing  that  the  same 
was  unlawful,  and  was  a  fraud  upon  the  rights  of  said  county; 
that  no  subscription  for  stock  of  the  defendant  was  ever  made 
bv  the  board  of  county  commissioners  of  said  county,  as  the 
plaintiff  is  informed  and  believes,  and  plaintiff  alleges  that  if 
any  subscription  was  ever  made  it  was  made  pursuant  to  said 
fraudulent  and  corrupt  conspiracy,  and  was  void. 

Fifth,  that  afterward,  on  or  about  the  9th  of  July  1869,  in 
furtherance  of  the  aforesaid  fraudulent  and  corrupt  purpose, 
the  said  commissioners,  George  Cutter,  George. W.  E,  Griffith 
and  Aaron  E.  Platts,  executed  and  delivered  to  the  defend- 
ant three  hundred  bonds  of  the  said  county  of  Douglas,  of  the 
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amount  of  one  thousand  dollarB  each,  dated  January  let  1868, 
and  payable  thirty  years  after  date,  with  interest  at  seven 
per  cent,  per  annum,  payable  annually,  and  with  coupons 
thereto  attached,  for  said  interest,  the  coupons  for  the  first 
year's  interest  falling  due  on  the  first  day  of  January  1869,  ^nd 
the  others  falling  due  on  the  first  day  of  January  of  each  year 
thereafter  until  the  principal  would  become  due,  the  coupons 
fiJling  due  each  year  being  for  the  amount  of  the  previous 
year's  interest  on  the  principal  of  said  bonds;  that  the  said 
bonds  and  coupons  were  made  and  delivered  by  the  said 
George  Cutter,  George  W.  E.  Griffith  and  Aaron  E.  Platts, 
and  received  by  the  defendant  without  an  adequate  or  valid 
consideration,  or  any  consideration  other  than  the  nominal 
consideration  of  one  dollar  as  afbressdd;  and  that  said  bonds 
bore  date,  and  by  their  terms  drew  interest  from  a  date  long 
anterior  to  the  issuing  thereof  and  long  anterior  to  the  time 
any  subscription  was  made  to  the  stock  (if  any  ever  was  made), 
and  said  bonds  were  ante-dated  by  said  commissioners,  and 
received  by  said  defendant  so  ante-dated,  knowingly,  with  the 
fraudulent  intent  that  the  said  principal  and  interest  should 
become  due  and  be  collectible  earlier  than  they  would  be  if 
the  bonds  were  dated  at  the  time  they  were  made  out,  or  at 
the  time  such  subscription  was  made  or  to  be  made. 

Sixth,  that  the  coupons  on  said  bonds,  calling  for  the  inter- 
est thereon  for  the  years  1868,  1869,  and  1870,  respectively, 
were,  at  the  time  they  purported  to  become  due,  presented  by 
the  defendant  to  the  treasurer  of  said  county  of  Douglas,  and 
the  said  interest  paid  by  said  treasurer  to  said  defendant, 
amounting  in  ihe  aggregate  to  sixty-three  thousand  dollars. 

Seventh,  that  said  bonds  and  coupons  are  in  form  negotia- 
ble, and  the  same  or  a  portion  thereof  have  been  negotiate 
by  said  defendant,  and  transferred  to  third  parties  out  of  this 
state,  but  of  what  portion  has  been  negotiated  plaintiff  is 
ignorant 

Wherefore  plaintiff  prays  the  judgment  and  decree  of  this 
court,  that  all  said  bonds  and  coupons  under  the  control  of 
the  defendant  be  brought  into  court  and  delivered  to  the  plain- 
tiff, and  that  the  plaintiff  recover  in  money  the  amount  of  all 
the  aforesaid  bonds  and  coupons  not  so  brought  into  court  and 
delivered  to  plaintiff^  and  the  amount  of  money  so  paid  as 
aforesaid  by  the  plaintiff  or  the  treasurer  of  said  county  of 
Douglas  for  interest  on  said  bonds,  with  interest  thereon  from 
the  date  of  such  payment,  and  for  such  other  and  further  relief 
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as  may  be  equitable  and  jnat,  and  the  circumstances  of  the 
case  may  require,  with  costs  of  this  action. 

John  Hutchinqs,. 

Qmniy  AUomeyfor  the  County  of  Douglas. 

A  motion  was  thereupon  filed  by  the  defendant,  to  *^  require 

the  plaintiff  to  make  their  petition  more  specific  and  certain, 

in  this,  to-wit:  That  the  plaintiff  state  the  facts  showing  the 

fraudulent  conspiracy  of  the  defendant  with  George 
""VilfpSiSS*  Cutter,  G.  W,  E.  GriflBlth  and  Aaron  B.  Platts,  with 

relation  to  the  bonds  in  the  petition  set  forth;  that 
the  plaintiffs  show  or  state  the  facts  showing  that  th^  defendant 
'fraudulently  and  corruptly'  induced,  and  the  means  whereby 
they  induced,  the  said  Cutter,  Griffith  and  Platts  to  deliver 
said  bonds  in  the  petition  mentioned  to  this  defendant/'  This 
motion  was  overruled,  and  this  is  the  first  alleged  error.  As 
a  preliminary  objection  to  this,  it  is  insisted  that  the  order 
overruling  the  motion  does  not  disclose  any  particular  part  of 
the  petition  to  which  the  motion  was  directed ;  that  the  motion 
does  not  become  a  part  of  the  record  until  brought  on  by  bill 
of  exceptions,  or  case-made;  and  that  therefore  we  are  not  ad- 
vised as  to  its  extent,  and  must  presume  in  favor  of  the  ruling 
of  the  district  court,  that  it  was  directed  to  such  portions  of 
the  petition  as  are  full,  specific  and  certain.  In  other  words, 
if  any  portion  of  the  petition  is  not  open  to  objection  in  this 
respect,  and  the  motion  only  ran  to  such  portion,  the  court 
properly  overruled  it  Error  is  not  presumed;  it  must  be 
shbwn.  It  is  not  shown  that  the  motion  ran  to  other  than  the 
unobjectionable  portion;  therefore  it  is  Hot  shown  that  the 
court  erred.  We  do  not  consider  this  objection  well  taken. 
It  would  seem  from  the  order,  that  the  motion  ran  to  the  entire 
petition.    It  reads: 

'^And  now  this  cause  came  on  to  be  heard,  on  the  motion  of 
the  defendant  to  make  the  allegations  of  the  petition  more 
specific;  and  the  parties  appearing  by  their  respective  attor- 
neys of  record,  the  court,  on  consideration  of  said  motion,  doth 
overrule  said  motion -r-^ to  which  ruling  of  the.  court  the  de- 
defendant  excepted/' 

"The  allegations  of  the  petition,"  seems  ^o  imply  all  the 
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allegations,  and  not  simply  a  portion  of  them.  But  the  motion 
itself  is  a  part  of  the  record.  While  it  is  trne,  that  the  au- 
thorities cited  by  defendant  in  error,  or  some  of  them  at  least, 
1.  Motion  to  assert  that  the  motion  does  not  become  a  part  ot 
pwtofnMrd.  ^^  record  unless  brought  on  by  a  bill  of  exceptions, 
{State  V.  Marshall^  86  Mo.  400;  Cbmcff  v.  Dam,  16  Wis.  686; 
Thompson  v.  BackmstoleSy  1  Oregon,  17,)  yet  such  has  not  been, 
we  believe,  the  general  understanding  of  the  profession,  or  the 
general  practice  and  ruling  in  the  courts  of  this  state.  In 
McCuUagh  v.  AUen^  10  Kas.  150,  we  held  that  a  motion  for  a 
new  trial  becomes,  when  filed,  a  part  of  the  record,  and  need 
not  be  incorporated  in  a  bill  of  exceptions.  And  this  was  but 
a  recognition  of  the  general  practice  already  prevailing  in  the 
state.  True,  the  motion  is  not  generally  entered  upon  the 
journal.  Keither  are  the  pleadings.  But  the  judgment  based 
upon  the  pleadings,  and  the  order  made  upon  the  motion,  must 
be.  Gen.  Stat,  707,  §414;  page  769,  §705.  And  can  there  be 
any  doubt  that  the  pleadings  are  part  of  the  record?  Again, 
the  law  of  1862  required  a  final  record  in  every  case,  unless 
waived;  and  the  laws  of  1868  provide  for  one  when  ordered 
by  the  court  (Comp.  Laws  of  1862,  p.  189,  §  400;  Gen.  Stat, 
p.  707,  §  415.)  This  "  record  shall  be  made  up  from  the  peti- 
tion, the  process,  return,  the  pleadings  isubsequent  thereto,  re- 
ports, verdicts,  orders,  judgments,  and  all  material  acts  and 
proceedings  of  the  court.  *  *  *  Evidence  must  not  be  re- 
corded." (Gen.  Stat, p.  707,  §417.)  The  words,  "all  material 
acts  and  proceiedings  of  the  court,'*  are  broad  enough  to  in- 
clude motions  to  reform  the  pleadings.  Indeed,  it  may  be 
stated  as  a  general  proposition  that  the  spirit  and  tendency  of 
our  code  of  procedure,  civil  and  criminal,  is  to  get  onto,  and 
make  a  part  of  the  record,  as  much  of  the  proceedings  as 
possible.  Notice  the  provisions  as  to  instructions,  and  the 
number  of  journals  and  dockets.  We  conclude  then,  that  the 
niotion,  and' the  ruling  of  the  court  thereon,  are  properly  be- 
fore us  for  consideration.  ] 

Ought  it  to  hav^  beeh  sustained?    And  if  so,  was  there  sub- 
stantial error  in  overruling  it?    The  substance  of  this  petition 
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18,  that  the  company  obtained  the  bonds  of  the  county  when 
it  ought  not  t6  have  received  them,  and  ought  therefore  to 
2.  AUapitions    retum  them,  or  their  value.     It  charges  that  the 

Mupik^/'!  company  obtained  these  bonds  by  means  of  a  fraud- 
ulent and  corrupt  combination  and  conspiracy  between  it  and 
the  gentlemen  at  that  time  representing  the  county  as  its  board 
of  commissioners.  fTow  when  this  general  charge  of  combina- 
tion, fraud,  and  conspiracy  is  made,  the  company  comes  in  and 
asks  that  the  facts  may  be  stated  showing  this  fraud  and  wrong. 
Was  monly  paid  to  these  commissioners  7  and  if  so,  bow  much? 
Were  a  portion  of  these  bonds  given  to  them  ?  and  if  so,  how 
large  a  portion  ?  Were  land  or  other  property  transferred  to 
them?  and  if  so,  what  amounts,  and  when?  Were  political 
inducements,  or  promises  of  office,  or  other  reward,  held  out 
to  them?  In  short,  what  was  this  conspiracy,  its  character, 
extent,  and  terms?  It  is  a  general  proposition,  that  when  fraud 
is  charged,  and  made  the  basis  of  recovery,  a  mere  general  al- 
legation of  fraud  is  insufficient;  the  facts  showing  the  fraud 
must  be  stated.  In  Otipuro  v.  Builders  Ins.  Co.,  89  Oal.  124,  the 
rule  is  thus  declared:  '^  The  rule  undoubtedly  is,  that  when  a 
party  relies  upon  fraud,  either  to  support  his  cause  of  action, 
or  in  defense,  he  must  set  up  the  facts  which  constitute  the 
fraud.  It  follows,  as  a  necessary  consequence  of  that  proposi- 
tion, that  he  can  prove  only  those  facts  which  he  has  set  up." 
See  also.  Kinder  v.  Macy,  7  Cal.  206;  Simph  v.  Hagarij  27  CaL 
166;  Kent  v.  Snyder,  80  Cal.  666;  Mingay  v.  Knight,  8  Hare, 
497;  U.  S.  V.  Orafton,  4  *Cent  Law  Journal,  442.  Mr.  Justice 
McLean,  in  Moore  v.  Oreen,  19  Howard,  69-72,  says:  "When 
fraud  is  alleged  as  a  ground  to  set  aside  a  title,  the  statute  does 
not  begin  to  run  until  the  fraud,  is  discovered,  and  this  is  the 
ground  on  which  the  complainant  asks  relief.  But  in  such  a 
case,  the  bill  must  be  specific  in  stating  .the  facts  and  oircum- 
stances  which  constitute  the  fraud;  and  also  as  to  the  time  it 
was  discovered.  This  is  necessary,  to  enable  the  defendants 
to  meet  the  fraud,  and  the  alleged  time  of  discovery."  In 
WUUams  v.  First  Pres.  Society,  1  Ohio  St  478-506,  it  is  held. 

Where  the  injury  complained  of  is  the  result  of  actual  com- 
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bination  and  fraud,  they  must  b^  aveir^d,  not  in  a  m^rid  gen- 
eral manner,  but  with  the  same  precision  that  is  required  in 
other  averments  of  &cts/'  In  this  very  case  the  statute  of 
limitations  is  relied  on  as  a  bar,  and  it  is  claimed  the  transac- 
tions, whatever  they  were,  tool^  place  more  than  two  years  be- 
fore the  commeacement  of  this  action.  The  quick  and  ready 
reply  of  the  learned  counsel  for  the  county  is,  that  the  statute 
commences  to  run  only  from  the  time  of  the  discovery  of  the 
fraud.  The  reply  is  correct,  but  instantly  suggests  tiie  further 
query — what  fraud?  There  can  be  but  one  answer,  ahd  that 
is,  the  fraudulent  combination  and  conspiracy  which  it  is  al- 
leged existed,  but  the  nature  and  terms  of  which  are  not  dte- 
closed.  To  obviate  this  objection  counsel  say,  and  we  quote 
from  their  brief: 

^<  Intent  is  a  pleadable  fact,  and  it  is  not  necessary,  i!ior  is  it 
in  general  propjsr,  to  set  out  the  evidence  Inr  whidi  that  intent 
is  to  be  proved.  And  the  sam§  is  true  of  intent  to  defi^ud. 
It  should  be  pleaded  as  a  fact;  and  the  evidence  to  prove,  it, 
should  not  in  general  be  pleaded.  The  defendant  had  no  right 
to  a  motion  to  require  us  to  show  what  evidence  we  proposed 
to  give  to  sustain  the  petition.  If  on  the  trial  we  offered  evi- 
dence of  &ctB  which  should  have  been  pleaded,  the  defendant 
had  his  right  to  obje^^;  and  if  his  objection  was  overruled^  to 
except,  and  bring  that  exception  here,  whiqh  he  Jias  not  done. 
Besides,  the  facts  which  we  clearly  stated,  if  true,  were  conclu- 
sive evidence  of  a  fraudulent  intent  and  a  conspiracy  to  de- 
fraud the  county.  That  the  issuing  by  county  officers  or  county 
bonds  without  authority,  and  without  other  than  a  nominal 
consideration,  and  the  receiving  of  th^m  by  one  knowing  the 
&cts,  and  seeking  to  make  them  available,  is  a  fraud  by  both 
against  the  county,  is  an  irresistible  conclusion  of  law;  and  as 
they  are  presumed  to  know  the  law,  the  presumption  is  abso- 
lute that  uiey  intended  to  defraud.  And  as  one  could  not  issue 
and  deliver,  and  the  other  receive,  without  mutual  agreement, 
they  must  have  conspired  to  commit  the  fraud.  Therefbre,  the 
proof  of  the  agreement  set  up,  and  that  it  was  carrieid  into 
effect,  was  sufficient  evidence  of  all  the  fraud  and  collusion  we 
charged,  and  all  that  was  specially  set  forth  in  the  petition." 

And  again: 

f^'We  <^1  the  attention  to  the  rule  of  pleading  which  we  think 
unverns  this  caseV    Where  conspiracy  is  alleged,  iand  the  pur- 
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pose  to  be  accon^lished  is  unlawfnl,  it  ie  not  necesfiaiy  to  state 
the  means  by  which  the  conspiracy  was  effected.  Lord  Mans- 
field^ in  Bex  v.  Tuttut^  18  East,  230,  uses  the  following  lan- 
guage: ^The  conspii*acy  is  stated,  and  its  object.  It  is  not 
necessary  that  any  means  should  be  stated.'  The  distinctioa 
must  be  drawn  between  the  case  at  bar,  and  that  in  which  the 
act  charged  only  becomes  illegal  from  the  means  used  to  effect 
it.  In  this  latter  case  such  averments  of  fact  should  be  made 
as  explain  the  illegality,  or  constitute  the  fraud.  See  Russell 
on  Crimes,  vol.  2,  pp.  691,  692." 

In  other  worda,  the  claim  of  counsel  it,  that  inasmuch  as 
the  delivery  of  the  bonds  was  without  due  authority,  there- 
fore it  was  done  fraudulently,  corruptly,  and  in  pursuance  of 
a  corrupt  conspiracy  and  oombiaation  between  the  oommission- 
ers  and  the  company,  and  that  the  phrases  asserting  frauds 
conspiracy,  etc.,  are  m^r^  a4jectiv^  clauses,  qualifying  the  acts 
distinctively  charged.  It  would  follow  from  tfais^  that  if  all 
these  mere  adjective  clauses  or  phrases  were  omitted  the  pe- 
tition ought  still  to  disclose  a  complete  cause  of  action;  that 
the  acts  done  woul^  give  a  just  basis  for  relief,  independent  of 
the  motives  for  such  acts,  and  the  influences  and  inducements 
by  which  they  were  accomplished.  Or  to  state  it  ia  different 
language,  if  the  company  honestly  believied  itself  entitled  to 
thesfe  bonds,  and  the  commissioners  honestly  believed  that  the 
county  ought  to  issue  th^m^  and  in  pursuance  of  this  honest 
belief,  and  without  other  desire  than  to  do  and  discharge  the 
duties  imposed  upon,  them  as  representatirres  of  the  county 
the  commissioners  did  in  &et  issue  and  deliver  them,  that 
still  the  county  ought  to  recover.     After  giving  the  matter 

the  most  careful  consideration  we  are  constrained 
jjllj^  «otiva  to  hold  that  the  petition  does  nqt  cari^y  or  justify 

such  ft  construction.  Nor  did  the  delivery  of 
the  boiidS)  under  the  drcumstaniees' charged,  if  done  honestly, 
and:  without  fraud,  conspiracy,  and  combination,  entitle  the 
county  to  any  relief.  The  petition  plainly  alleges  that  the 
acts  of  the  commissioners  were  in  pursuance  of  a  firaudulent 
and  corrupt .  conspiracy  and  combination  between  them /and 
the  coilipany.     It  is  riot^jonsistfent  with,  its  language,  to,  hold 
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that  th«  oommisfirioDers  were  aotiag  in  an  attempted  honest 
diechapge  of  their  duty,  or  in  honest  effort  to  fbrther  and  pro- 
tect the  interesta  of  the  oountj  whose  repreeentativea  and 
agents  they  were.  It  does  not  simply  a^v^T  that  die  acts  were 
in  excess,  or  in  contravention,  of  their  authority  as  agents, 
and  therefore  not  binding  on  their  principal;  bat  adds,  that 
these  acts  were  done  by  them  in  pursuance  of  a  fraudulent 
and  oorrapt  conspiracy  between  them  and  the  reetpients  of 
the  bonds.  As  it  stands,  it  does  not  simply  impute  error  of 
judgment,  or  mistaken  action;  it  brands  th«m  with  per- 
sonal infamy,  abd  makes  this  personally-infamons  conduct 
the  basis  of  the  county's  cause  of  actiom  lb  is  doubtless 
true,  that  as  to  many  acts  of  public  officials  it  is  immaterial 
with  what  motives  or  under  what  influences  they  are  done; 
Thus,  the  salaries  of  the  various  judges  of  die  district  aaid 
supreme  court  are  fixed  by  Iaw«  If  at  the. appointed  time 
the  auditor' of  tiie  state  draws  his  warrant.in  f4v<7r  of  oiie  of 
such  judges  fi)r  the  tolary  then  due,  the  act  is  binding  on  the 
public,  and  it  is  entirely  immaterial  what  may  be  passing  in 
his  mind,  or  what  motives  influenced  him,  or,  «o  far  as  the 
state  is  concerned,  whether  such  judge  pays  him  more  or  lees 
money- to  obtain  the  wai^ant  No  allegation  of-  corruption, 
conspiracy,- fraud;  or  'Combination,  will  giv'e  to  tfae^ state'tlie 
right  to  recover  the  salary  thus  paid  to  sudi  judge.  What- 
ever steps  he  may  have  taken  to  acquire  the  money,  he  has 
only  obtained  tiiat  which  was  legally  his  due.  On  tiie  otiier 
'  hand  fbr  instance,  under  the  laws  of  1868  ti&e  probate  j^dge 
received/certain  &ee,  and  <<such  other  compensation  as  miay 
be  allowed  by  the  county  commissioners,  not  to  exceed  five 
hundred  dollars  per  annum/'  Gen.  Stat,  p.  278,  §85.  Heie 
it  i^ks  not  obligatory  on  the  commissioners  to  make  any 
allowance,  or  to  pay  anything  out  of  tibe  county  funds.  (  Sup- 
pose a  probate  judge  paid  to  the  commissioners  personally 
one  hundred  dollars,  and  thus  bribed  them  to  allow  and  pay 
him  oilt  of  the  public  treasury  five  hundred  dollars:*  can 
there  be  any  doubt  but  that  the  county  could  recover  this  five 
hundred  dollars?  or  that  this'  recovery  would-be' based  upoi^ 
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the  £ftct  that  the  allowance  had  be«i  obtained  by  a  fraudulent 
and  corrupt  coospiraoy  an4  eotnbiiiation  between  the  oom* 
misfiionerfi  and  the  judge?  or,  that  in  an  ak^tion  brought 
therefor  by  the  county,  the  judge  would  have  the  right  to  in- 
sist that  the  petition  should  allege,  not  inerely  the  existence 
of  a  fraudulent  and  corrupt  conspiracy  and  combination,  bat 
also  its  nature  and  extent?  And  yet  the  allowance,  if  made 
by  the  commissioners,  honestly,  and  with  unbiased  judgment, 
would  have  been  binding  on  the  county.  It  was  not  binding, 
because  of  the  fraudulent  combination  and  conspiracy  by 
which  it  was  obtained.  But,  say  counsel,  the  &cts  stated . 
show  the  fraudulent  intent,  and  the  conspiracy;  therefore  a^y 
further  statement  of  the  means,  nature,  and.  extent  of  the 
fraud  and.  conspiracy,  wte. unnecessary. 

Let  us  look  for  a  moment  at  the  fiicts  alleged,  omitting  all 
averments  of  fraud,  conspiracy,  corruption,  and  the  like:  On 
6th  February  1867,  a  proposition  was  submitted  to  the  quali- 
fied electors  of  Douglas  county  to  subscribe  for  $800,000  stock 
in  the  railroad  company,  and  issue  a  like  amount  of  county 

bonds  therefor.     This  proposition  was  carried.    By 
S?°^fo?     ^^  authority  was  given  to  the   commissioners  to 

subscribe  for  the  stock  and  issue  the  bonds.  The 
county  was  not  bound  as  a  subscriber,  for  the  vote  was  no  sub- 
scription. But  it  had  given  authority  for  the  subscription.  It 
had  placed  this  authority  in  its  commissioners.  It  had  given 
them  discretion  to  bind  the  county  by  subscription.  If  that 
discretion  was  honestly  exercised,  and  tlxe  subscription  actually  * 
made,  the  county  (waiving  for  the  present  the  question  of  con- 
dition) would  be  bound  thereby.  If  that  discretion  was  not 
honestly  exercised,  but  the  subscription  was  obtained  by  the 
bribery  and  corruption  of  the  commissioners, .  the  county 
would  not  be  bound.  Nor  was  a  mere  formal  subscription  on 
the  books  of  the  company  an  essential  prerequisite  to  the  issue 
of  the  bonds.  A  delivery  of  proper  certificates  of  stock  by  the 
ooznpsmy  to  the  county  at  the  time  of  the  issue  of  the  bonds, 
would  have  been  sufficient,  and  valid,  and  binding  on  both 
parties.    And  this  stockvthus  received,  was  within  the  power 
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Off  the  oommissioners  to  mil  and  transfer.  Jfo;  i2«  M.  S.^ 
Gfidf  BUL  Co.  V.  Mmni  Oomty,  12  Kas.  482.  Npr  was  there 
any  legal  objection  to  the  coihmissioners  negotiating  and  mak- 
ing arrangements  to  sell  the  stock  prior  to  its  aotoal  receipt. 
Having  determined  to  issae  bonds  ahd  receive  the  stock,  it 
^was  perfectly,  legitimate  for  them,  if  they  deemed  it  more  for 
the  interests  of  the  county  to  sell  than  to  retain  the  stock,  to 
make  all  arrangements  for  the  sale  before  the  actual  receipt  of 
the  certificates,  so  that  when,  the  certificates  were  received 
they  might  be  immediately  transferred  to  the  purchaser  fi^om 
the  county.  There  remain  therefore  but  two  bloyeetiotis  to.  the 
biuding  force  and  validity  of  the  acts  of  the  commissions^  in 
respect  to  both  bonds  and  stock,  £rst,  that  the  conditions  pre- 
scribed in  the  vote  were  not  complied  with,  and  that  therefore 
the  authorily  to  act  at  all  never  vested  in  the  commissioners; 
and  second,  that  there  wad  no  adequate  consideration  for  the 
sale  of  the  stock.  Several,  conditions  were  named  in  the  sub- 
mission to  tiie  people,  and  prescribed  by  the  vote.  A  fikilqre 
of  only  one  of  those  conditions  is  alleged,  viz.,  a  failure  to 
complete  and  equip  twenty-four  miles  of  railroad  tra(^  before 
the  1st  of  January  1868.  The  allegation  of  the  petition  is, 
^'that  np  to  the  1st  of  January  1868,  and  for  some  time^  there- 
after, twenty-four  miles,''  etc  How  soon  thereafter  this  con- 
dition was  complied  with,  is  not  di^dosed — perhaps  one  day, 
perhaps  a  yean  Was  time,  in  this,  so  much  a  matter  of  sub- 
stance that  a  failure  in  this  respect  was  an  absolute  revocation 
of  authority  in  the  commissioners,  or,  more  correctly,  an  abso- 
lute bar  to  the  vesting  of  any  authority  in  them?-  or,  was  it  a 
matter  which  could  be  waived  by  the  commissionera;  or 
if  not-  bixiding  on  the  county  when  waived  by  the  com- 
missioners alone,  yet  binding  when  waived  by  tiie  commis- 
sioners in  issuing  the  bonds  and  by  the  pe6ple  in  playing 
the  interest  thereon  for  a  series  of  years?  It  b  doubtless 
.  true,  that  Aie  power  to  issue  bonds  in  aid  of  railroads  is  not 
one  of  the  ordinary  powers  of  a  county.  Indeed,  in  the  judg- 
ments of  many,  and  among  them  ot  the  writer  of  this  opinion, 
it  is  a  power  which  can  never  be  granted  to  a  county,  or  any 


Digitized  by 


Google 


184      SUPREME  OOURT  OF  KANSAS. 

Lw  L.  A  G«  Bid.  Co>  ▼,  Ooimn'ts  of  DooglaB  Co.  

otiier  municipal  organization.  Thk  question  was  brought  be^- 
fore  this  court  years  since,  and  the  opinion  then  expressed  by 
the  writer  has  only  strengthened  with  passing  years  and  in- 
creasing information.  If  he  may  be  permitted  to 
'^'SSS^.^  paraphrase  the  words  of  the  wisest  of  men,  he' 
would  say  to  every  one,  Look  not  thou  upon  the 
voting  of  railroad  bonds  when  it  is  new,  for  at  the  last  it  biteth 
like  a  serpent,  and  stingeth  like  an  adder.  But  the  judgment 
of  the  court  then  sustained  the  power,  and  repeatedly  since 
that  time  has  the  power  been  recognized  by  both  ih»  judicial 
and  legislative  branches  of  the  government  Gty  of  Troy  v* 
A.  ^  N.  Bid.  Oo.j  11  Kas.  519;  Lewis  v.  Oomm'rs  Bourlnm  Cb., 
12  Kas.  186;  Qidf  Bid.  Oo,  v.  Miami  Gounty,  12  Kas.  280;  BcdL 
way  Oo.  V.  Gty  of  Ft.  Seottj  15  Eas.  434;  Bailway  Oo.  v.  OommWs 
Anderson  Oo.,  16  Kas.  802;  A.  T.  ^  8.  F.  Bid.  Go.  v.  Oomm'rs 
Jefferson  Co.,  17 Kas.;  Leavenworth  Oo.  CommWs  v.  Higyinboiham, 
17  Kas.  62;  Laws  of  1872,  p.  110,  ch.  68;  Laws  of  1878,  p.  214, 
ch*  109;  Laws  of  1874,  p.  41,  ch.  89;  Laws  of  1876,  p.  44,  ch. 
89;  Laws  of  1875,  p. 68,  ch.  50;  Laws  of  1875,  p.  85,  ch.  59; 
LawB  of  1875,  p.  190,  ch.  125;  Laws  of  1876,  p.  212,  ch.  106; 
Laws  of  1876,  p.  217,  ch.  107;  Laws  of  1877,  p.  190,  ch.  141; 
Laws  of  1877,  p.  191,  ch.  142;  Laws  of  1877,  p.  198,  fih.  143; 
Laws  of  1877,  p.  194,  oh.  144.  And  the  people  have  accepted 
these  declarations  of  the  legislative  and  judicial  departments 
as  conclusive,  and  voted  and  issued  bonds  to  the  extent  of 
millions  of  dollars.  Whatever  therefore  may  be  individual 
opinidis,  it  seems  clear  that  at  the  present  we  must  look  upon 
the  issue  of  railroad-aid  bonds  as  the  settled  policy,  and  iimr 
validity  as  the  settled  law  of  the  state.  This  power  is,  as 
stated,  n^t  one  of  the  ordinary  powers  of  a  county.  It  is  an 
extraordinary  power,  for  which  express  authority  is  required. 
Lewis  vj  Comm'rs  Bourbon  Oo.y  supra.  Btat  though  an  extraor- 
•.Antbority  diaary  power,  when  attempted  to  be  exercised, 
^^"^  the  validity  of  such  exerciee  is  to  be  detemdned  by  . 
general  rules  regarding  municipal  action.  It  requires  plain 
warrant  of  aathority.  It  must  be  exercised  in  oonformify  to 
prescribed  forms.     I^othing  is  taken  by  implication,     l^ut  it  is 
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not  a  penal  proceeding,  demanding^  all  the  Btriotneas  of'tiie 
aacient  rolea  of  the  criminal  law.  Qb  validity  does  not  depend 
oppa  the  croasiog  of  every  ty  or  the  dotting  of  every  t.  Any 
sabetantial  departnre  is  fatal.  Thus,  in  A.  T.  ^  8.  F.  Sid.  Q>. 
v»  OommWa  J^eram  Cb.,  the.  minority  of  the  qualified  electors 
actually  voted  against  the  proposition.  In  LewiB  v.  Oommr^s 
Bourbon  Oo.j  the  same  was  troe  when  the  proposition  was  pre- 
sented by  itself,  and  while  afterward  an  apparent  majority  was 
secared  to  an  equivocal  indorsement  of  it,  it  was  only  by 
uniting  two  propositions,  enabling  the  strettglb  of  th6  one  to 
overcome  the  weakness  of  the  other,  and  thus  secure  a  ma- 
jority for  both.  There  never  was  a  direct  and  uneqoiyocal 
assent  of  the  people  to  the  single  proposition  InrBaUwajf 
Compansf  v^  Qnma'rs  Anderson  Co.^  the  aathoritjgi^anted  to  ihe 
commissioners  was  never  fairly  exercised  by  them.  Through 
the  wrongful  eforts  of  the  railroad  company  two  of  the  com- 
missioners were  gotten  together  in  an  illegal  session,  and  with* 
out  consultation  with  the  other  attempted  to  bind  the  county 
by  a  subscription  of  stock  and  an  issae  of  bonds;  The  discre- 
tion vested  in  the  three  commissioners  was  never  exercised, 
and  its  exercise  was  prevented  by  Hie  wrongful  and  fraudulent 
acts  of  the  railroad  company. 

ISpw  the  &ilure  charged  against,  the  railroad  company  in 
this  case,  is  a  failure  to  complete  the  specified  number  of 
miles  of  road. within  the  given  time;  nob  a  fiiilure  to  com-* 
plete  at  all.  The  work  was  done,  but  not  when  it  was  stip* 
ulated  tQ  be.  done.  How  great. : was  the  delay,  we  are  not 
T.w«i^«rof  informed.  One  day  would  satisfy  the  allegations 
•dondition..  ^£  ^^  petition.  This  matter  of  time  was  waived 
by  the  commissioners,  and  the  bonds  were  issued.  If  this 
eommissiopiere  had  refused  to  make  the  waiver,  it  is  a  differ- 
ent question  whether  the  company  could  have  compelled  them 
to  make  it  But  they  did  waive  it^  and  did  issue  the  bonds. 
Cflin  this  waiver  inow  be  repudiated,  and. the  bonds  or  their 
v^lue  be  recovered  ?  But  it  is  said  that,  being  agents,  and  only 
sgentS|.the.cQipmififiioners  had  no  authority  to  bind  the  county, 
the  principal  by  any  waiver.    It  was  n6t  a  part  of  the  author* 
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ity  given^  which  was  to^do  an  act  upan  and  only  apo^  cdrtain 
nam^  conditione.  But  the  failure  on  the  part  of  the  railroad 
company  was  in  a  matter  of  public  knowledge.  Whether  a 
railroad  is  completed  to  a  certain  point  within  a  certain  time^ 
is  a  matter  which  cannot  be  concealed  from  public  knowledge. 
Anybody  who  had  any  interest  in  the  matter  could' ascertain 
for  himself.  The  people  generally,  the  county/  the  principal 
in  this  matter^  the  obligor  and  payor  of  these  bonds,  had  ful- 
lest and  amplest  opportunity  and  meand  of  ascertaining  this 
&ct.  Yet  with  this  matter  eo  public  and  open  as  this,  the 
county  not  only,  raised  no  question  as  to  this  waiter  for  over 
two  years,  not  only  thus  by  silence  gave  oonsentj  but  also  paid 
the  coupons  on  these  bonds  for  tiie  two  years  as  they  were 
presented  when  due,  thus  in  aboat  the  clearest  way*  possible 
acquiescing  and  ratifying  this  waiver  by  their  agents. 

So  fiair  as  the  oliier  matter  is  concerned,  the  adequacy  of  the 

consideration  for  the  sale  of  the  stock,  we  scarcely  need  do 

more  than  refer  to  the  case  of  the  M.  R,  Fi.  Scott 

*2^Cln.  #  ^-  ^^-  ^-  ^-  CS^^»^'^*  Miami  (hmiy^  12  Kas.  482. 
The  completion  of  an  additional  twenty-five  inilea 
of  road,  and  through  rates  for  local  freight  and  passengers^ 
seem  as  adequate  consideration  for  the  stock  as  the  stock  was 
for  the  bonds.  But  it  is  unnecessary  to  pursue  this  branch  of 
the  case.  From  the  considerations  we  have  already  named, 
it  seems  to  us  tiiat  if  all  allegations  of  fraud,  combination, 
corruption,  and  conspiracy,  are  stricken  from  the  petition,  no 
cause  of  action  remains.  There  was  therefore  substantial  error 
in  overruling  the  motion  to  make  the  petitic^n  more  definite 
and  certain,  and  for  this  the  judgment  must  be  reversed^  and 
the  case  remanded  for  a  new  trial. 

The  magnitude  of  the  amount  involved,  the  interest  felt  in 
the  case  by  the  parties,  and  the  effect  which  it  Will  hav«  as  a 
precedent  in  other  controversies  betweeu  municipedities  and 
8. 8p«rifl«.ut#-  ^*il"'^>*^fi>  ^Mtve  caused  us  to  give  the  questions  in- 


iiiegedfraad,  volvcda TOost  carefiil  examination.    We  have  con* 
"^^''•^     '  duded  that,  if  good  failh  charaoteriwd  all  tiie 
conduct  of  the  commissioners*,  the  comity  is  bbuttd  by  tiieir 
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action;  if  fratid  and  coituptioii,then  the  company  was  entMed 
to  have  the  facts  showing  such  fraud  and  corruption  folly 
stated,  that  it  might  go  into  trial  knowing  specifically  wliat 
accosatioDS  it  had  to  meet  It  seems  to  m  that  this  is  tight, 
beyond  all  mere  technical*  considerations,  and  independent  of 
aH  purely  legal  questions.  As  it  now  stands,  three  citizens 
of  the  county,  honored  by  it  with  official  trust,  stand  brancted 
by  the  charge  of  ihe  county  and  the  judgment  of  the  court 
witli  personal'  infamy.  A  like  brand  rests  upon  the  officers 
of  the  company.  It  is  due  to  all  parties,  the  county  making 
the  charge,  the  commissioners  of  the  county  against  whom  the 
charge  is  made,  that  there  be  no  indefiniteness  in  this  accusa- 
tion, but  that  it  be  made  foil,  specific,'  and  definite. 

Another  objection  is,  that  the  record  discloses  no  finding 
upon  which  to  predicate  the  judgment  The  entry  on  the 
journal  is  as  follows: 

"And  the  court  having  duly  considered  the  pleadings j  evi- 
dence, and  arguments,  dom  adjudge  and  decree  that  the  board 
of  county  commissioners  of  the  county  of  Douglas,  plaintifi', 
do  recover  of  and  against  the  said  LeavenMfortn,  Lawrence 
&  Galveston  Railroad  Company,  defendant,  the  sum  of  $489,- 
539.43  damages,  and  the  costs  of  the  plaintiff  herein  ex- 
pended.** 

The  statute  in  reference  to  findings  is  section  290  of  the 
code,  Oen.  Stat,  p.  684,  and  is  as  follows: 

"Upon  the  trial  of  questions  of  fact  by  the  court,  it  shall 

not  be  necessary  for  the  court  to  state  its  findings  except  gen- 

eralfy  for  the  plaintiff,  or  defendant,  unless  one  of  the  parties 

request  it,  with  the  view  of  excepting  to  the  decision  of  the 

court  upon  the  questions  of  law  involved  in  the  trial ;  in  which 

case  the  court  shall  state  in  writing ^  the  conclusions  of  fact  found, 

separately  from  the  conclusions  of  law." 

.    On  the  part  of  the  defendant  in  error  it  is  insisted,  that  by 

plain  implication  of  the  language,  a  general  finding  need  not 

be  in  writing,  and  that  therefore  we  must  presume  that  the 

court  orally  announced  one;  and  further,  that  if 

{vtt|n^&Mm)d  a  written  finding  is  required,  the  omission  in  this 

ease  it  not  a  substantial  error^  or  one  working  any 

prefu^oe,  as  the  judgment  show^  e:taetly  what  the  finding 
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was*  The  plaintiff  in  error  cites  very  many  authorities  ^m 
differeDt  states  holding  that  a  written  finding  is  essential,  and 
thftjt  a.failure  in  the  record  to  shqw  one  is  fal^  to  the  Judge- 
ment In  addition  to  this  long  list  of  authorities^  see  a  late 
<^ase  from  CaUfornia^  reported  in  8  Law  &  Bq.  Bep.,  P'  ^7, 
in  which  the  supreme  cQurt  of  that  state  hold  that  a  findings 
'^that  all  the  material  &cts  set  forth  in  the  .complaint  are 
true,"  will  not  support  a  judgment  for  the  plaintiff.  We  are 
all  of  the  opinion  that  the  statute  requires  a  writt^i  finding, 
and  that  a  failure  to  incorporate  one  in  the  record  is  error; 
and  Mr.  Justice  Valbntins  is  inclined  to  the  opinion  that 
such  an  omission  is  fotal  to  the  judgment,  and  of  itself  suffix 
cient  to  compel  a  reversal,  while  tiie  Chief  Justice,  and  the 
writer,  of  this  opiniqn,  ar^  on  the  other  hand  inclined  to  re- 
gard the  error,  as  in  a  case  liJbre  the  preseat,  worM^g  no  prej- 
udice to  the  substantial  rights  of  the  defendant.  We  do  not 
deem  it  necessary  to  consider  any  other  question.  , 

The  judgment  will  be  reversed,  and  the  case  remanded  for 
a  new  trial. 

All  the  Justices  concurring. 


MiGHABL  MiTCHBLL  V.    CoMH'RS   OF  LbAVBNWOBTH   Co. 

1.  Jails,  and  Guards;  Powers  of  County  Board,  The  board  of  county  com- 
missioners  of  Leavenwoartb  oountj  have  the  authority  to  make  contracts 
for  the  services  of  guards  at  the  oounty  Jail  of  that  counlgr,  vhen  in  their 
judgment  there  exists  a  public  necessity  for  the  employment  of  pezsons 
for  such  purpose. 

%  — ^  LiahUUy  of  Courdy.    Where  a  guard  at  the  county  jaU  of  Leav^ 

enworth  county  was  originally  employed  by  the  sherlfiT  of  the  county, 
without  eontuUstionwitiiithe  members  of  ttie  boardiaad  the  servivces 
of  the  guard  wefeneoesaary,  and  required  ^r ti^ protier  ^r& fulfl ^A&ty 
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of  the  poblic  jail«  and  priflonen,  and  the  servaces  of  the  goard  werp  ren- 
dered with  the  knawledgjB  of  the  board,  and  the  board  at  a  regular  ses- 
sion,  in  consideration  of  such  89ryices,  fixed  the  compensation  therefor, 
and  ordered  that  the  person  so  employed  should  be  paid  said  compensa- 
tion, and  had  said  orders  duly  enters  upon  the  journal  of  their  pro- 
cseedingSy  and  the  servicea  of  the  guard  weie  of  the  fUll  value  of  the 
oompensation  allowed,  held,  that  the  county  is  liable  in  an  action  to  re- 
Qover  for  such  services,  the  compensation  so  allowed  by  .the  board. 

JEhror  from  Leavenworth  District  Court. 

MiTCHRLL  claimed  two  hundred  and  fifty  dollars  for  five 
months'  services  as  guard  at  the  county  jail.  The  Board  of 
Oounfy  Comrmsumers  disallowed  his  claim,  and  Mitchell  ap- 
pealed to  the  district  courts  where,  at  the  September  Term 
1875,  the  action  of  the  commissioners  was  sustained,  and  judg- 
ment rendered  against  Mitchell,  for  costs.  Mitchell  now  brings 
the  case  here  on  error. 

StiUmgs  ^  Fenlon^  for  plaintiflfl 
Zf.  M.  Ghddardy  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoKTOH,  0.  J.:  The  plaintiff  Mitchell  sought  to  recover 
firom  the  county  of  Leavenworth  oompensation  for  his  services 
as  guard  at  the  county  jaiL  The  court  below,  on  the  agreed 
state  of  facts,  found  for  the  defendant,  and  the  action  is  here 
for  review.  The  &ct8  are  as  follows :  Mitchell  was  employed  by 
the  sheriff  of  said  county,  at  the  county  jail,  as  a  guard  of 
prisoners  confined  in  said  jaiL  His  services  in  such  capacity 
were  rendered  with  the  knowledge  of  the  board  of  commis- 
sioners, on  the  engagement  of  the  sheriff  as  aforesaid,  and 
were  necessary,  and  required  for  the  proper  care  and  safety  of 
the  public  jail,  and  prisoners  therein  confined.  The  sum  of 
fifty  dollars  per  month  is  a  reasonable  and  fair  oompensation 
for  such  services.  Said  plaintiff  rendered  such  services  during 
the  months  of  January,  February,  March,  April  and  May, 
1875.  He  duly  presented  his  account,  duly  verified,  for  each 
of  the  aforesaid  months,  to  the  county  clerk  of  said  county, 
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which  accounts  were  disallowed  by  the  said  board  of  commia- 
sioners.  On  the  7th  of  June  1876,  the  board  of  county  com- 
missioners of  said  county  adopted  the  following  resolution, 
to-wit:  <*That  the  guardjs  at  the  county  jail  be  allowed  $50 
per  month  salary,  from  January  let  1876  until  further  order/* 
The  question  presented  is,  whether  the  defendant  in  error  is 
liable  to  the  plaintiff  in  error. 

The  objections  to  the  right  of  Mitchell  to  recover  for  the 
services  from  the  county,  are — firsts  because  he  was  not  em- 
ployed by  the  county,  or  by  any  one  authorized  to  employ  him 
in  its  behalf;  second^  that. the  statute  imposes  upon  the  sheriff 
the  duty  of  employing  guards  at  his  own  expense  in  counties 
of  this  class,  and  the  county  could  in  no  event  become  liable 
to  pay  for  such  services.  The  facts  show  that  the  services  were 
necessary,  and  required  for  the  proper  care  and  safety  of  the 
public  jail,  and  prisoners;  that  they  were  rendered  with  the 
knowledge  of  the  board  on  the  engagement  of  the  sheriff,  and 
that  the  board  by  authorized  action,  (if  such  action  could  be 
authorized,)  at  a  regular  session  fixed  the  compensation  at  the 
monthly  salary  of  $50,  and  provided  that  the  guards  at  the 
jail  should  receive  their  salary  at  this  rate  from  January  Ist 
1875.  This  was  a  sufficient  ratification  of  the  action  of  the 
sheriff  in  the  employment  of  guards  during  said  time  as  to  fix 
the  liability  of  the  county  for  such  services,  unless  the  statute 
imposes  upon  the  sheriff  of  Leavenworth  county  the  duty  rf 
employing  guards  at  his  own  expense.  The  statute  relied  upon 
to  establish  the  proposition  that  the  county  could  not  be  bound 
to  pay  for  the  services  of  guards,  even  by  an  express  agree- 
ment made  by  the  board  of  county  commissioners,  is  section  1 
of  ch.  Ill,  laws  of  1872,  page  249.  This  section  prescribes, 
that— 

"In  counties  of  thirty  thousand  inhabitants  or  over,  the 
sheriff  of  the  county,  by  himself  or  deputy,  shall  keep  the 
jail,  and  shall  be  responsible  for  the  manner  in  which  the  same 
is  kept  He  shall  keep  separate  rooms  for  sexes,  except  where 
they  are  lawfully  marriea.  He  shall  supply  proper  bread, 
meat,  drink  and  fuel  for  the  prisoners,  at  his  own  expense,  and 
everything  else  necessary  for  keeping  said  prisoners,  and  shall 
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receive  such  pay  as  may  be  fixed  by  the  couDty  commissioners, 
but  not  to  exceed  the  sum  of  forty  cents  per  day  for  each  pris- 
oner." . 

In  our  view,  there  is  nothing  in  the  provisions  of  said  sec- 
tion militating  against  the  power  of  ike  county  commissioners 
to  employ  guards,  if  in  their  jodgment  the  condition  of  the 
jail,  or  otiber  circumstances,  should  so  demand.  The  require- 
ment to  keep  the  jail,  does  not  Impose  upon  the  sherifi*  the 
duty  to  construct  a  jail,  or  famiBh  the  bolts,  bars,  and  key9  of 
the  prison;  if  insufficient  for  the  safe^-keeping  of  prisoners,  the 
county  commissioners,  within  the  scope  of  their  general  pow- 
ers and  authority,  could  employ  guards  to  aid  the  sheriff  in 
preventing  th^  persons  in  3uch  jail  from  escaping.  The  pro- 
vision of  the  sectionyithst  ^^He  (die  sheriff)  shall  supply  proper 
bread,  meat,  drink  and  fuel  for  the  prisoners,  at  his  own  ex- 
pense, and  everything  else  necessary  for  keeping  said  pris- 
oners," etc.,  refers  to  the  mamtmance  of  the  prisoners,  and  not 
to  the  protection  of  the  prisoners  from  escaping — neither  to 
their  safe  custody.  Generally  it  would  be  unnecessary,  with  a 
sufficient  and  properly-constructed  jail,  to  employ  any  guard 
to  watch  the  jail,  or  aid  in  securing  the  persons  confined  there- 
in; but  circumstances  might  arise,  which,  from  the  condition 
of  the  jail,  thelarge  number  of  persons  committed  thereto,  or 
from  other  matters  occurring,  in  the  judgment  of  the  county 
commissioners  a  guard  of  one  or  more  persons  would  be  abso- 
lutely requisite,  and  in  such  cases,  the  law  authorizes  the  com- 
misaioners,  by  virtue  of  their  duty  "to  establish  and  keep  at 
the  expense  of  the  county  a  jail  for  the  safe-keeping  of  pris- 
oners," to  employ  and  pay  such  guards.  There  is  nothing  in 
eh.  Ill,  laws  of  1872,  to  prohibit  or  restrict  this  power. 

The  judgment  will  be  reversed,  and  upon  the  agreed  state 
of  &ct8  the  court  below  is  required  to  render  judgment  for 
plaintiff.     . 

All  the  Justioes  concurring* 
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Milton  Tootlb  v.  L  O.  Bavagb,  as  Treas.^  ^. 

.  ScHooirDisTBZCT  BoNDS;  Toxet  to  Pay  Iniere$ty  and  far  BinUng-^md? 
StaMe  Repeolfd,  Section  5,  of  ''an  act  to  enable  school  districts  in  the 
state  of  Kansas  to  issue  bonds/'  approved.  26th  February  1866,  publisbed 
as  ch.  19,  laws  of  1866,  and  published  in  the  general  statutes  of  1868  aa 
chapter  93,  and  amended  and  published  in  the  laws  of  1871  aa  section  1 
of  ch.  38,  was  repealed  .by  section  6  of  diapter  94  of  the  laws  of  1872» 
page  173.    [A  A  «.  }7t«tom»,  ie-198.] 

AmowU  V  Levy,  Ab<  lUitricted,    In  1876,  the  county  commia- 

stoners  of  a  county  were  not  so  restricted  in  their  power  to  levy  taxes  to 
pay  interest  on  school-district  bonds  and  to  create  a  sinking-fund  for  the 
final  Redemption  of  such  bonds,  that  they  could  levy  only  two  per  caaU 
of  the  taxable  property  in  the  district  for  such  pnipofleo. 


Error  Jrcm  Bepublie  IHstriei  •  QmrL 

Injunction,  brought  by  Tootle  against  Savage^  as  county 
treasurer.  The  commissioners  of  Republic  county  in  1875,' 
**for  the  purpose  of  paying  interest,  and  raising  sinking-fiind 
to  pay  principal  of  school-bonds,**  levied  taxes  upon  the  prop- 
erty of  the  respective  school  districts,  as  follows :  in  one  district, 
80  mills;  in  each  of  three  districts,  85  mills;  in  one  district, 
40  mills;  in  another  (Ustrict,  45  mills;  in  each  of  two  other 
districts,  60  mills;  in  another  district,  80  mills,  and  in  another, 
100  mills.  Tootle  owned  lands  lying  in  each  of  said  districts, 
and  he  claimed  that  the  county  board  was  restricted  to  "two 
per  cent.,"  (20  mills,)  for  the  purposes  named,  and  that  all  in 
excess  of  that  amount  was  void.  He  paid  and  tendered  all 
other  taxes;  and  when  the  county  treasurer  advertised  hifii 
lands  to  be  sold  at  tax-sale,  for  said  school-district  taxes.  Tootle 
commenced  this  action,  and  moved  for  a  temporary  injunction. 
The  judge  of  the  district  court,  at  chambers,  on  the  18th  of 
August  1876,  refiised  to  grant  the  order,  and  from  such  re- 
ftisal  Tootle  appeals,  and  brings  the  case  here  on  error. 

Dmiphan  ^  Reed^  for  plaintiff  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  to  restrain  the  collection 
of  certain  school-district  taxes,  levied  by  the  county  commis- 
sioners of  Republic  county  for  the  year  1875.  These  taxes 
were  levied  for  the  purpose  of  paying  interest  on  certain 
school-district  bonds,  and  of  creating  a  sinking  ftmd  for  their 
final  redemption.  These  bonds  were  issued  during  the  year^* 
1871  and  1872.  In  some  of  said  districts  said  taxes  amounted 
to  more  than  two  per  cent  of  the  taxable  property  in  said 
districts  respectively.  The  only  question  now  presented  is, 
whether  the  county  commissioners  had  the  power  to  levy  a  tax 
for  such  purpose  of  more  than  two  per  cent  on  the  taxable 
property  in  said  district  for  any  one  year.  In  1866  an  act  of 
the  legislature  was  passed  authorizing  school  districts  to  issue 
bonds.  (Laws  of  1866,  page  60,  et  seq.)  Section  6  of  that  act 
authorized  the  levying  of  a  tax  to  pay  interest  on  said  bonds, 
and  to  create  a  sinking  fund  for  their  final  redemption,  but  did 
not  limit  the  amount  of  the  tax.  In  1867  sections  1  and  7  of 
the  act  of  1866  were  amended,  but  the  amendments  do  not 
affect  this  case.  (Laws  of  1867,  pages  207,  208, 209.)  The  act 
of  1866,  with  amended  sections  1  and  7,  was  published  in  the 
general.statutes  of  1868  as  chapter  98,  (Gen.  Stat  938  to  941.) 
Up  to  this  time  there  was  no  restriction  upon  the  amount  of 
tax  that  might  be  levied  for  interest  and  sinking-fund  on 
school-district  bonds.  But  in  1871  section  6  of  the  act  of  1866, 
and  of  chapter  98  of  the  general  statutes,  was  so  amended  as 
to  provide  ^'that  in  no  case  shall  the  total  amount  of  tax  so 
levied,  both  to  pay  the  interest  on  said  bonds,  and  as  a  sinking- 
fund  for  the  final  redemption  of  said  bonds,  together,  exceed 
two  pa:  cent  on  the  taxable  property  in  the  district"  (Law? 
of  1871,  page  80.)  In  1872  an  act  was  passed  *'  amendatory  oi 
and  supplemental  to  chapter  98  of  the  general  statutes  relating 
to  Bchool-distriot  bonds,"  and  also  specially  mentioning  in  the 
first  section  and  amending  *'  an  act  entitled  an  act  to  authorize 
school  districts  to  issue  bonds,  approved  February  26th,  1866." 
Section  6  of  this  act  of  1872,  reads  as  follows; 


Digitized  by 


Google 


194  SUPREME  COURT  OF  KANSAS. 

Tootle  V.  Savage. 

^^That  sections  fouvyjiyey  and  eight  of  the  act  to  which  this 
is  amendatory  and  Bupplemental,  be  and  the  same  are  hereby 
repealed."— (Laws  of  1872,  page  173.) 

Now  the  only  section  "five*'  of  the  act  of  1866,  and  of 
chapter  93  of  the  general  statutes,  was  said  section  five  as 
amended  in  1871,  and  as  embodied  in  section  1  of  the  act  of 
1871.  Said  section  1  of  the  act  of  1871,  provides  in  these 
words : 

"That  section  6  of  an  act  entitled  an  act  to  enable  school 
districts  in  the  state  of  Kansas  to  issue  bonds,  approved  Feb- 
ruary 26th  1866,  be  and  the  same  is  hereby  amended  to  read 
as  follows:  Section  5,"  etc. 

Here  follows  section  five  in  full,  taking  the  place  of  the 
original  section  five  as  published  in  the  laws  of  1866,  and  ia 
the  general  statutes;  and  the  original  section  five  was,  by 
virtue  of  this  amendment,  and  of  section  16  article  2  of  the 
constitution,  repealed.  This  section  five,  as  amended  in  1871, 
is  the  section  that  contains  the  restriction  upon  the  power  to 
levy  a  tax  of  more  than  two  per  cent,  and  also  is  by  virtue  of 
the  act  of  1871,  and  of  said  section  16,  article  2,  of  the  constitu- 
tion, section  five  of  the  original  Act  of  1866,  and  of  chapter  98 
of  the  general  statutes  of  1868.  This  section  five  as  contained 
in  section  one  of  the  act  of  1871  was  repealed  by  said  sectioii 
6  of  the  act  of  1872.  This  has  already  been  so  decided  by 
this  court;  but  the  learned  counsel  for  plaintifi*  in  error  have 
seemingly  overlooked  the  decision.  In  the  case  of  A.  T.^8.  -Fl 
md.  Co.  V.  Williams,  (16  Ka*.  198, 199,)  this  court  used  the  fol- 
lowing  language:  "Section  5  of  ^ an  act  to  enable  school  dis- 
tricts in  the  state  of  Kansas  to  issue  bonds,'  approved  February 
26th  1866,  (Oen.  Stat.  940,)  is  section  1  of 'an  act  to  amend  an 
act  to  enable  school  districts  in  the  state  of  Kansas  to  issue 
bonds,'  approved  February  27th,  1871,  (Laws  of  1871,  page 
80,)  and  is  section  101  of  the  school  laws  of  1871,  (Supt.  Mo- 
Carty's  edition,  page  29;)  and  it  was  repealed  February  29th, 
(  March  21st,)  1872,  (Laws  of  1872,  page  178,  §  6.)  Hence,  said 
section  5,  or  section  1,  or  section  101,  whichever  it  may  be 
called,  can  have  but  little  force  or  influence  in  the  decidon  of 
this  case."    Now  as  said  section  5  of  the  act  of  1866,  or  section 
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1  of  the  act  of  1871,  was  repealed  iu  1872,  there  was  no  re- 
striction left,  limiting  iu  1875  the  power  of  the  county  com- 
missioners in  levying  said  taxes,  and  therefore  the  judgment 
of  the  court  helow  must  be  affirmed. 

All  the  Justices  concurring. 


John  P.  Usher  v.  Oliver  S.  Hiatt  et  dL 

L  Plbading;  SUOemerU  of  the  Fact$^  Sufficient;  Motion  to  Make  D^ite. 
Where  a  petition  sets  forth  a  copy  of  a  contract  whereby  H.  &  M.  are  to 
reset,  cnltivate  and  complete  forTJ.  a  hedge  upon  three  sections  of  land, 
and  to  BO  cultivate  and  maintain  it  in  such  a  skillful  manner  that  the 
same  shaU  be  sufficient  to  turn  orderly  stock,  and  become  such  a  f^ce 
as  is  contemplated  by  the  laws  of  this  state,  and  so  that  when  com- 
pleted it  will  divide  the  sections  of  land  into  quarter-sections,  and  for 
the  said  work,  labor,  and  the  maintaining  and  cultivating  of  such 
hedge,  XT.  is  to  pay  H.  A  M.  ^1,000  on  July  Ist  1871,  $600  on  July  Ist 
1872,  and  upon  the  completion  and  turning  over  of  the  hedge  to  U.,  H. 
&  M.  are  to  receive  another  $1,000,  or  the  third  thereof  on  the  comple- 
tion of  the  hedge  upon  a  section,  as  the  case  may  be,  and  the  petition 
alleges  that  H.  A  M.  continued  during  1871,  1872,  1873,  to  June  24th 
1874,  to  cultivate,  train,  plash  and  furnish  plants,  as  agreed,  and  that  H. 
&  M.  performed  the  said  contract  and  had  grown  on  the  land  a  good 
fence,  such  as  is  contemplated  by  the  laws  of  Ejinsas,  excepting  on  the 
wet  and  §eepy  ground,  and  except  where  U.  had  destroyed  the  same,  and 
that  there  was  at  the  filing  of  the  petition  a  good  and  lawful  fence  of 
over  sixteen  miles  in  length  of  hedge,  on  the  land,  planted  and  grown 
by  the  labor,  skill  and  materials  of  H.  <&  M.,  and  which  said  petition 
further  states  in  detail  the  acts  of  H.  &  M.  in  performing  their  contract, 
that  said  work,  labor,  care,  diligence  and  materials  are  and  were  when 
furnished  and  bestowed  of  the  value  of  $2,500,  the  payment  by  TJ.  of 
the  first  $1,000,  in  August  1871,  and  the  refusal  of  TJ.  to  make  any  other 
payments,  and  sets  forth  certain  acts  of  omission  and  com  mission  of  TJ. 
whereby  H.  A  M.  were  prevented  from  completing  the  hedge  as  agreed, 
and  the  said  petition  contains  the  proper  prayer  for  relief:  held,  that  the 
petition  states  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of 
H.  k  M.  again<tt  TJ..  and  that  the  district  court  did  not  err  in  overruUng 
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the  motion  of  TJ.to  compel  H.  &  M.  to  make'sach  petition  more  definite 
and  certain,  so  that  it  should  appear  whether  H.  A  M.  sought  to  recover 
the  contract-price  for  the  performance  of  the  contract,  or  on  a  quantum 
meruU  outside  of  the  contract,  as  the  allegations  of  the  petition  were 
sufficiently  definite  and  certain  to  fully  inform  XT.  of  the  precise  nature 
of  the  claim  against  him.    lAkin  v,  Davis,  11-580.] 

2.  Gomtbaot;  ImpambU  and  Absurd  Acts,  not  Required,    A  contract,  such  as 
above  described,  does  not  require  the  cultivation  and  maintaining  of  the 

I  hedge  on  such  portions  of  the  ground  as  were  so  wet  and  seepy  as  to 
render  the  growing  of  a  hedge  thereon  an  impossibility,  as  the  law  does 
not  require  a  party  to  a  contract  to  perform  impracticable  acts  which 
could  not  have  been  expected  or  contemplated  by  the  parties  when  the 
contract  was  made,  and  the  effort  to  perform  which  would  be  palpably 
absurb.    [  Usher  v.  Etatt,  21-548.] 

3.  Pbovincb  of  Jubt — Exclusive  Judges  of  Fouis,  Untrammeled  by  the  CbuW.* 
The  jury  are  the  sole  and  exclusive  judges  of  the  facts,  from  the  testi- 
mony in  the  case,  and  the  district  court  has  no  right  upon  controverted 
questions,  where  there  is  a  conflict  of  evidence,  to  suggest  or  dictate  to 
the  jury  the  answers  to  particular  questions  of  &ct  submitted  to  them 
for  findings  thereon ;  and  it  is  error  for  a  trial  court,  when  the  special  find* 
ings  of  fact  returned  by  the  jury  are  inconsistent  with  the  general  ver- 
dict, to  take  the  special  findings  into  its  own  hands  and  change  materially 
the  purport  of  such  findings,  and  write  other  questions  and  answers 
thereto,  and  then  submit  the  same  for  the  signature  of  the  foreman,  and 
thereby  make  the  general  verdict  and  the  special  findings  agree. 
IHome  9.  State,  1-42;  Williams  v.  Townsend,  15-564;  State  v.  PoUer,  lfi^2; 
Seip  V.  Patrie,  19-13.] 

4.  Contract — When  Severable,  and  not  Entire;  Damages.  The  contract  above 
stated  is  a  severable  one,  and  not  an  entire  and  indivisible  one;  and  held^ 
therefore,  that  if  H.  &  M.  were  prevented  from  completing  the  hedge  by 
the  wrongful  acts  of  TJ.,  they  could  recover,  and  invoke  the  contract  for 
the  purpose  of  determining  the  measure  of  their  recovery;  and  if  H.  & 
M.  have  been  guilty  of  committing  a  breach  of  the  contract,  H.  it  M.  can 
recover  for  their  part  performance,  in  accordance  with  the  contract- 
price,  but  their  claim  will  be  subject  to  all  damages  resulting  to  U.  from 
a  non-performance  of  the  agreement  by  them,  which  would  include  a 
consideration  of  the  amount  necessary  to  enable  TJ.  to  have  the  contract 
completed  and  carried  out  according  to  the  original  intention  of  the 
contracting  parties.    IDuncan  v.  Baker,  21-99;  Qui^ley  «.  Omm*rt,  24-800.] 

JSrror  from  Leavenworth  District  QmrL 
Action  by  Hiatt  and  MariSj  counting  on  a  contract  set  out 
in  full  in  the  opinion,  infra.    The  district  court,  at  the  Janu- 
ary Term  1875,  gave  judgment  in  favor  of  plaintiffi  for 
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$584.66,  and  Usfier^  defendaDt,  brings  the  case  here  for  re^ 
view. 

John  P.  Usher ^  plaintiff  in  error,  for  himself 
JT.  T.  Greeny  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J.:  The  parties  to  this  suit  made  the  following 
contract: 

"It  is  agreed  between  John  P.- Usher,  0.  S.  Hiatt  and  0.  F. 
Maris,  as  follows:  Said  Hiatt  &  Maris  agree  to  reset,  cultivate 
and  complete  the  hedges  upon  sections  28  and  24  of  township 
10,  range  22,  in  Leavenworth  county,  and  section  19,  in 
Wyandotte  county,  immediatelv  east  of  said  sections,  which, 
were  undertaken  to  be  grown  by  A.  S,  Penfield;  to  cultivate 
and  maintain  said  hedges  in  a  skillful  manner,  until  the  same 
shall  be  sufficient  to  turn  orderly  stock,  and  such  as  is  con- 
templated by  the  laws  of  Kansas  relating  to  hedge  fences. 
The  above  sections  of  land  belong  to  said  Usher,  and  the 
hed^e,  when  completed,  will  divide  these  lands  into  quarter- 
sections.  In  consideration  of  this  agreement  to  construct,  and 
the  construction  of  said  hedges  for  the  said  Usher,  he  agrees 
to  and  with  the  said  Hiatt  and  Maris  that  if  thev  shall  have 
said  hedges  set  and  reset  in  good  and  proper  condition,  and  in 
proper  cultivation,  on  or  before  the  Ist  day  of  Julv  next,  1871, 
the  said  Usher  will  pay  them  at  that  date  one  tliousand  dol- 
lars; and  if  the  said  parties  continue  to  cultivate  and  maintain 
said  hedges,  as  before  agreed,  said  Usher  will  pay  them  five 
hundred  dollars  on  the  1st  day  of  July  1872,  and  upon  the 
completion  and  turning  over  of  said  hedges  to  said  Usher,  he 
will  pay  them  one  thousand  dollars,  or  the  third  thereof  on 
the  completion  of  the  hedge  upon  a  section,  as  the  case  may 
be.  If  it  shall  then  happen  that  in  consequence  of  rains  the 
parties  cannot  put  all  of  said  hedges  in  good  condition  bv  the 
1st  of  July  next,  as  above  agreed,  then  said  Usher  will  pay 
the  $1,000,  as  soon  as  tJie  hedges  are  in  such  condition^  and 
the  parties  mutually  agree  with  each  other,  that  the  said 
Hiatt  &  Maris  will  set  and  reset  and  cultivate  said  hedges  as 
aforesaid  without  any  delay  on  their  part,  and  said  Usher  will 
promptly  and  faithfiilly  pay  them-  as  agreed  herein.  J.  P. 
UsHBB,  O.  B,  Hiatt,  C.  F«  Maris. 

"  Leaimwortk,  Kas,,  Nov»  5, 1870/' 

In  the  spring  of  1871,  Hiatt  &  Maris  commanded  work  on 
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tbfe  hedges  under  the  contract,  and  in  August  1871,  Usher  paid 
them  the  first  installment  of  $1 ,000.  Differences  having  arisen 
between  the  parties  as  to  the  performance  of  the  contract  by 
Hiatt  and  Maris,  and  no  other  payment  being  made  by  Usher, 
on  24th  June  1874  the  defendants  in  error  brought  suit  against 
the  plaintiff  in  error  to  recover  the  other  $1,500  mentioned  in 
the  contract,  with  interest  on  $500  from  Ist  July  1872.  Plain- 
tiffs in  the  court  below,  after  setting  forth  the  contract  men- 
tioned, stated  anqiong  other  things  in  their  petition,  "that  they 
contmued  during  1871,  1872,  1878  and  1874,  to  the  date  of 
'said  petition,  to  cultivate,  train,  plash,  and  furnish  plants,  as 
lihey  had  agreed,  and  the  defendant  had  full  knowledge  of 
what  they  were  doing,  and  made  no  objection  thereto,  and 
that  they  performed  their  said  contract;  that  they  had  grown 
on  said  land  a  good  fence,  such  as  is  contemplated  by  the  laws 
of  Kansas,  and  except  in  the  wet  and  seepy  ground,  and  wher^ 
the  defendant  had  destroyed  the  same,  there  was  at  the  com- 
mencement of  the  suit,  a  good  and  lawfdl  fence,  over  sixteen 
miles  in  length,  planted,  and  grown  by  their  labor,  skill  and 
materials;  and  but  for  the  acts  and  omissions  of  Usher,  all  of 
«aid  fence  would  at  the  filing  of  the  petition  have  been  com- 
pleted as  was  agreed;  that  said  work,  labor,  care,  diligence 
and  materials  are  and  were,  when  furnished  and  bestowed,  of 
the  value  of  $2,500;  that  said  Usher  did  not  keep  and  perform 
the  contract  and  promises  on  his  part;  that  he  did  not  protect 
the  hedges  after  July  Ist  1872,  nor  did  he  keep  said  hedges 
fenced  as  agreed;  that  he  rented  the  lands  on  which  the 
hedges  were  being  grown  to  some  sixteen  tenants,  and  erected 
tenement  houses,  and  constructed  cattle  and  horse  lots,  upon 
and  across  the  line  of  hedges,  and  that  stock  were  confined  in 
said  lots  near  many  of  the  tenant  houses;  that  Usher,  since 
1872,  had  placed  large  herds  of  cattle,  horses,  and  hogs  on 
three  quarter-sections,  on  which  there  were  then  growing  good 
a^d  thrifty  hedges,  iand  without  protecting  said  hedges;  and 
without  the  fault  of  plaintiffs,  said  animals  trampled  over  and 
ate  the  young  cultivated  and  tender  growth  of  each  year, 
whereby  said  hedge  is  not  a  fence;  that  said  Usher  by  his  sons 
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and  tenants,  who  were  his  agents  duly  authorized,  cut  down 
the  hedges  and  made  wagon-and-cattle  ways  through  and 
across  the  various  lines  of  hedge;  that  said  Usher  did  in  the 
beginning  require  his  tenants  to  protect  said  hedges,  but  since 
1873  said  Usher  and  his  tenants  had  permitted  the  fire  to  de- 
stroy about  two  miles  of  good  fence  agreed  to  be  protected, 
whereby  its  growth  was  destroyed;  and  finally,  in  May  1874, 
fiaid  Usher  commenced  plowing  said  hed^e  where  his  stock 
had  destroyed  it,  and  in  some  places  where  said  hedge  had 
•  been  turned  out,  and  was  a  good  and  lawful  fence,  protecting 
the  crop  of  defendant;  and  then  that  said  Usher  wholly  re- 
fused to  pay  any  sum,  and  claimed  that  Hiatt  and  Maris  had 
not  fenced  the  land,  and  that  he  should  not  pay  any  sum  for 
what  had  been  done,  and  wholly  repudiated  and  denied  that 
Hiatt  and  Maris  had  any  demand  or  right  to  any  pay  on  ac- 
count of  the  contract,  work,  labor,  care,  diligence  and  material 
furnished.  Defendant  Usher  filed  an  answer,  also  setting  up 
the  contract,  and  denied  any  bad  faith  upon  his  part,  denied 
any  wrongful  acts  by  him,  either  of  omission  or  commission, 
and  alleged  a  non-performance  of  the  contract  on  the  part  of 
Hiatt  and  Maris,  and  claimed  damages  on  account  of  breach 
of  contract  by  Hiatt  and  Maris,  and  their  actions  in  the  premi- 
ses of  $5,000.  On  the  general  verdict  of  the  jury,  and  the 
findings  of  fact,  as  finally  returned  by  the  jury,  with  the  aid 
and  direction  of  the  court,  judgment  was  rendered  against 
Usher  for  S584.55.  The  jury,  also,  returned  the  following 
answers  to  certain  questions  submitted  by  Usher,  viz. : 

Question  i,-Did  they,  the  plaintiflfe,  continue  to  properly, 
cultivate  and  maintain  the  hedge  until  July  Ist  1872?  Ans.- 
No. 

Ques.  iP.-What  is  the  value  of  the  hedge  plants  furnished, 
and  labor  bestowed,  by  the  plaintiffs,  in  cultivating  the  hedge 
where  practicable  to  cultivate  and  grow  the  same?  Ans.-'Don^i 
know. 

Ques.  ^.-By  what  time  ought  the  plaintiffs  to  have  com- 

{leted  the  hedge,  ao  as  to  be  suficient  to  turn  stock?    Ans.^ 
)on*t  know. 
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Ques.  4.-If  you  find  they  hadn't  done  so,  by  what  time,  after 
waiting  a  reasonable  time  for  plaintiflfb  to  complete  it,  coald 
defendant  complete  it  himself?    Ans.^Dou^t  know.    None. 

Ques.  ^.-During  the  interval  between  such  times,  what  dam- 
age did  or  will  defendant  sufier  in  consequence  of  the  hedge 
being  insufficient?    Ans.-'None.    Don't  know. 

Ques.  e.-Ovy  during  such  interval,  by  loss  of  rental,  or  other 
direct  consequences  of  plaintiffs  not  completing  their  contract? 
ATis.-None. 

Ques.  7.-What  would  be  the  cost  of  constructing  a  fence  to 
take  the  place  of  the  hedge  at  points  wherein  the  plaintiffs . 
have  not  attempted  the  growth  of  any  hedge?    ^n^.- Don't 
know. 

The  transcript  then  states  that — 

"  The  jury  having  been  out  for  about  twenty-four  hours,  and 
their  answers  being  as  above,  the  court  entered  into  a  colloquy 
\vith  the  jurv  which  resulted  in  the  court  taking  the  veraict 
into  its  own  hands,  and  striking  out  the  answer  of  the  jur^  to 
the  second  question,  and  writing  for  the  answer  of  the  juiy 
thereto,  ^$584.55  in  addition  to  the  |1,000  paid  by  the  defend- 
ant in  August  1871.'  The  court  also  struck  out  the  answer  of 
the  jury  to  the  third  question,  and  wrote  thereunder,  *Five 
years  from  date  of  contract'  The  court  also  struck  out  the 
answers  of  the  jury  to  the  fourth  Question,  and  wrote  there- 
under, *By  May  1876.'  The  court  also  struck  out  the  last  two 
words  of  the  answer  of  the  jury  to  the  fifth  question.  The 
court  also  struck  out  the  answer  .of  the  jury  to  the  seventh 
question,  and  wrote  thereunder,  *  There  were  no  such  places, 
except  where  the  hedge  crossed  running  streams.'  And  the 
court  at  the  same  time  wrote  the  following  questions  and  an- 
swers thereto : 

*' Question:  Did  the  defendant  take  possesion  of  the  hedges,  and  pat  an 
end  to  the  contract?    Answer— Yea,  about  the  first  of  May  1874. 

*' Question:  Did  the  plaintiffs  continue  to  cuhivate  the  hedge  up  to  May 
last?    Answer — Yes,  hut  not  as  well  as  they  should. 

Which  questions  and  answers  were  submitted  to  the  jury,  and 
the  jury  without  retiring  or  consultation,  other^than  as  above 
stated,  signed  the  same  by  their  foreman,  which  the  court  re- 
ceived as  the  verdict  of  the  jury,  and  discharged  them." 

L-  The  first  alleged  error  is,  the  action  of  the  court  in  overrul* 
ing  the  objection  of  Usher  to  the  introduction  of  any  evidence. 
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The  objection  seemed  to  be  based  mainly  upon  the  admisBion 
n«u«ii»*er  ^^  *^®  petition  tiiat  there  was  no  hedge  grown 
I5£'S^nwiJ^  "^  ^®  ^®*  *^d  seepy  ground/'  and  that  hence 
tanpoiiibuuf.  -g^^f^  gjj^  Maris  had  not  performed  their  part  of 
the  contract  The  petition  stated  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  court  committed  no  error  in  allow- 
ing evidence  to  be  introduced  in  the  case.  The  contract  did 
not  require  the  cultivation  and  maintaining  of  a  hedge  in  run- 
ning streams,  nor  in  such  portions  of  the  ground  as  it  was  im- 
practicable to  grow  a  hedge.  The  law  does  not  require  a  party 
to  perform  impossibilities  or  impracticable  acts,  which  could 
not  have  been  expected  or  contemplated  by  the  parties  when 
the  contract  was  made,  and  the  effort  to  perform  which  would 
be  a  palpable  absurdity.  As  the  petition  shows  that  there  was 
no  willful  departure  from  the  terms  of  the  contract,  or  any 
omission  in  essential  points  by  Hiatt  and  Maris,  and  as  they 
claimed  therein  they  had  fully  performed  the  contract  in  all  its 
material  and  substantial  particulars,  the  law  will  not  hold  that 
they  forfeited  their  right  to  compensation  by  reason  of  mere 
technical,  or  unimportant  omissions,  or  their  failure  to  grow 
BUCcessfuUy  the  hedge  on  the  wet  and  seepy  ground* 

IL  Pendiilg  the  trial  the  defendants  in  error  amended  their 
petition  by  inserting,  f '  and  said  plaintiffi  aver  that  said  work, 
labor,  care,  diligence  and  materials  are  and  were  when  fur<^ 
nished  and  bestowed  of!  the  value  of  |2,500;''  and  thereupon 
plaintiff  in  error  moved  the  court  to  require  Hiatt  and  Maris 
y^^  ^^  to  make  their  petition  more  definite  and  certain,  so 
firlrL^J?"  that  it  might  appear  whether  they  soi^ght  to  re- 
dtflaiM.  cover  the  contract-price  for  the  perfom^ance  of  the 
contract,  or  on  a  quantum  meruit  outside  of  the  contract,  and 
that  in  de&ult  of  such  amendment,  defendant  have  judgment 
on  the  pleadings.  The  motion  was  overruled,  and  thepl^ntiff 
in  error  now  complains  of  such  ruling;  and  in  support  of  his 
complaint  says: 

•'It  will,  be  seen  that  by  the  decision  of  the  court  in  ovef^ 
ruling  defendants  motion,  the  plaintifi.had  a  sort  of  §  dou^]i|B^ 
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barreled  affair.  In  the  same  paragraph  of  their  petition  they 
are  claiming  to  recover  on  a  contract  performed,  and  for  worK 
and  labor  bestowed  in  performing  such  contract  The  action 
of  the  court  permitted  the  plaintiffs  to  have  an  undue  advan-. 
tage.  The  court  ought  to  have  required  plaintiffs  to  have  ten- 
dered the  issue  directly  upon  the  performance  of  the  contract^ 
or  upon  the  quantum  meruit     This  was  error" 

We  cannot  agree  with  the  learned  counsel.  By  the  code, 
the  rules  of  pleading  heretofore  existing  in  civil  actions  have 
been  abolished.  Technical  issues  have  been  set  aside.  Where 
the  plaintiff*  claims  he  has  a  right  of  action  against  a  defend- 
ant, he  must  state  the  fects  in  his  petition  on  which  he  grounds 
his  •right  of  action.  These  are  to  be  stated  in  ordinary  and 
concise  language,  and  without  repetition.  The  defendants 
in  error  having  set  forth,  within  the  meaning  of  the  code,  a 
statement  of  the  fitcts  constituting  their  cause  of  action,  and 
as  the  allegations  of  the  petition  were  sufficiently  definite  and 
certain  to  ftilly  inform  the  plaintiff  in  error  of  the  precise 
nature  of  the  charge  against  him,  the  court  committed  no 
error  in  refusing  to  compel  them  to  inform  him  whether  they 
were  seeking  to  recover  the  contract-price  for  the  perform- 
ance of  the  contract,  or  on  a  qua7itum  meruit  outside  of  the  con- 
tract 

m.  The  jury  retired  to  consider  of  their  verdict  on  the  8d 
of  December  1874,  and  the  next  day  returned  into  court  with 
a  verdict  as  follows:  "We  the  jury  find  for  the  plaintiflfe  the 

sum  of  1500,  with  interest  from  July  1st  1872  '* — 
*•  jSy.*"'**'    and  reported  that  they  were  unable  to  agree  upon 

the  questions  submitted  by  the  court  to  be  answered 
by  them.  The  court  thereupon  instructed  them  to  return  a 
verdict  for  the  amount  of  |500,  and  to  include  the  interest 
from  July  1st  1872,  and  ordered  the  jury  to  retire  and  bring 
in  the  verdict  as  directed,  and  to  answer  the  questions  sub- 
mitted. The  jury  on  the  same  day  rendered  the  following 
verdict:  "We  the  jury  find  for  the  plaintiffs,  and  assess  their 
damages  at  the  sum  of  $584.55'' — and  the  questions  were  an* 
•wered  as  before  stated. 
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Under  the  contract  Hiatt  &  Maris  were  to  have  $500  on 
Jtuly  Ist  1872,  in  addition  to  the  prior  sum  of  J1,000  paid  in 
August  1871,  if  they  continued  to  cultivate  and  maintain  the 
hedge  as  agreed  upon  until  that  time,  not  otherwise.  In  their 
findings  upon  the  questions  of  fact,  the  jury  in  answer  to  the 
question,  "Did  they,  the  plaintiffs,  continue  to  properly  cul- 
tivate and  maintain  the  hedge  until  July  Ist  1872?"  said  No; 
and  to  the  question,  "What  is  the  value  of  the  hedge  plants 
furnished  and  labor  bestowed  by  the  plaintiflfe  in  cultivating 
the  hedge,  where  practicable  to  cultivate  and  grow  the  same?" 
answered,  "Don't  know."  If  these  findings  had  been  per- 
mitted to  stand,  the  judgment,  subsequently  entered  upon  the 
general  verdict,  wouFd  have  been  inconsistent  therewith.  It  is 
evident  that  the  jury  intended  the  verdict  of  $584.65  to  be  for 
the  installment  due  July  1st  1872,  with  the  interest  on  the 
$500,  from  that  date;  but  as  they  found  that  Hiatt  &  Maris 
had  not  properly  continued  to  cultivate  and  maintain  the 
hedge  until  that  time,  the  $500  could  not  have  been  due  on 
July  Ist  1872,  and  hence  the  verdict  of  $500,  with  interest 
thereon  from  July  Ist  1872,  could  not  be  supported  on  said 
findings.  It  appears  however  that  the  court  below  must  have 
noticed  the  difficulty  of  rendering  judgment  for  the  $584.55  in 
opposition  to  the  said  special  findings  of  fact,  as  it  thereafter 
changed  the  answers  as  above  stated,  and  also  wrote  the  two 
additional  questions  and  answers  set  forth  in  the  statement  of 
&ct8  of  the  case.  The  answers  thus  changed  were  very  ma- 
terial, and  the  new  questions  of  fact,  with  the  answers  written 
by  the  court,  were  equally  important  The  evidence  as  to  the 
findings  of  fact  returned  by  the  jury,  prior  to  the  changes 
made  by  the  court  in  the  verdict,  is  not  brought  here  with  the 
record,  but  it  seems  to  us  impossible  that  the  evidence  on  the 
particular  questions  submitted  to  the  jury,  and  the  answers 
which  were  afterward  modified  by  the  court,  was  all  one  way, 
as  the  jury,  after  having  been  out  about  twentj-four  hours, 
answered  to  the  question,  Ko.  2,  "  don't  know,"  and  this  an- 
swer was  changed  by  the  court  to,  "$584.55,  in  addition  to  the 
$1,000  paid  by  the  defendant  in  August  1871." 
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As  to  the  question,  ''Did  the  defendant  take  possession  of 
the  hedges,  and  put  an  end  to  the  contract?"  and,  the  answer 
thereto  written  by  the  judge,  the  record  presents  all  the  evi- 
dence, pro  and  eon.  It  mdkes  over  twenty  pages  of  manuscript; 
and  after  reading  it  carefully,  we  cannot  say  that  the  answer 
is  conclusively  proven.  If  tiie  question  was  a  proper  one  to 
have  been  submitted  under  the  pleadings,  the  jury  should 
have  been  permitted  to  have  taken  it  to  their  jury  room,  and  to 
have  then  passed  upon  it,  free  from  any  order,  influence,  or  in- 
timation of  the  court  The  act  of  the  court  in  writing  the  in- 
terrogatory respecting  the  taking  possession  of  the  hedge,  and 
the  answer  of  the  jury,  was  not  justified  by  the  record,  and 
Ww  maiiifest  error.  The  evidence  is  not  all  one  way  upon  the 
point;  and  there  was  in  fact  no  submission  of  the  question  to 
the  jury.  The  jury  already  had  had  several  of  their  answers 
erased,  changed  and  modified  by  the  court;  and  when,  under 
such  circumstances,  the  court  wrote  out  the  question  and  an- 
swer, and  handed  them  to  the  jury,  the  latter  body  only  obeyed 
the  direction  of  the  court  in  signing  the  same  through  their 
forenian. '  There  was  no  fitting  consultation,  no  retiring  to  delib- 
erate thereon,  no  real  agreement  thereto.  The  dictation  of  the 
court  was  as  patent  as  if  an  order  had  been  issued^  requiring 
the  facts  to  be  found  by  the  jury  according  to  the  dicta  of  the 
court.  The  only  matter  causing  serious  trouble  in  the  case, 
owing  to  the  condition  of  the  record,  is,  whether  the  action  of 
the  court,  in  thus  presenting  to  the  jury  the  question  and  the 
answer  already  written,  afiected  the  substantial  rights  of  the 
party  complaining.  As  the  jury  originally  returned  their  ver- 
dict for  the  full  amount  of  the  second  installment,  with  inter- 
est from  July  1st  1872,  and  afterward,  upon  the  changes  and 
modifications  of  the  court,  to  undo  the  fatal  finding  of  the  juiy 
under  which  said  sum  was  not  due  on  July  1st  1872,  a  verdict 
Was  rendered  upon  the  basis  that  the  value  of  the  hedge  plants 
ftirnished  and  labor  bestowed  by  the  plaintiff  in  cultivating 
tile  hedge  to  the  commencement  of  the  suit  (not  including  the 
parent  of  $1,000)  was  the  like  suna  of  $500,  with  interest 
fr^m  July  1st  1872,  we  cannot  say  but  that  the  rights  of  the 
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petitioner  in  error  were  prejudiced.  It  is  certain,  the  verdict 
was  transformed  from  the  money  supposed  to  be  due,  in  the 
first  general  verdict,  July  Ist  1872,  to  the  value  of  the  plants 
and  services  of  Hiatt  and  Maris;  and  in  this  change  the  jurors 
acted  as  automatons,  directed  by  the  will  of  the  court.  It  is 
impossible  to  come  to  any  intelligent  conclusion,  from  a  review 
of  the  action  of  the  jury  and  court,  upon  what  facts  the  judg* 
ment  was  supported.  The  trial  of  the  case  in  the  court  below 
seems  to  have  taken  about  sixteen  days'  time;  and  as  one  of 
the  parties  suggests,  '^  the  court  was  doubtless  weary  of  the 
cause,  and  felt  justified  in  taking  effective  measures  to  dispose 
of  it"  Perhaps  substantial  justice  would  be  accomplished  by 
allowing  the  judgment  to  stand,  but  upon  the  exceptions  taken, 
we  have  no  right  to  sanction  the  errors  committed,  and  must 
therefore  reverse  the  judgment 

IV.  To  fiwilitate  the  proceedings  in  another  trial,  we  make 
additional  comments.  In  the  court  below,  and  in  this -court, 
the  plaintiff  in  error  insisted  and  still  insists,  that  the  contract 
ccontnwt-  8^^^  ^^  ^*s  entire  and  indivisible.  We  are  of  a 
whenMT«tmu«.  ^iff^f^nt  opiuiou.  Thc  contract  made  providon 
for  the  payment  of  |1,000  on  July  1st  1871,  upon  certain  work 
being  done  and  material  furnished;  then  J500  to  be  paid  on 
July  Ist  1872,  when  additional  work  was  done;  and  upon  the 
completion  and  turning  over  of  the  hedge,  the  remaining 
$1,000,  or  the  third  thereof,  on  the  completion  of  the  hedge 
upon  a  section,  as  the  case  might  be,  was  to  be  paid.  Within 
the  authorities  the  contract  was  a  separable  one,  and  Hiatt  and 
Maris  became  entitled  to  the  various  installments  named  there- 
in, if  at  the  dates  thereof  they  had  complied  with  their  part  of 
the  contract  If  they  have  been  prevented  by  the  plaintiff  in 
error  from  completing  the  hedge,  by  acts  of  omission  or  com- 
mission, they  can  recover,  and  invoke  the  contract  for  the  pur- 
pose of  determining  what  the  measure  of  their  recovery  shall 
be;  and  if  it  be  admitted  that  there  was  a  breach  of  the  con- 
tract by  Hiatt  and  Maris,  they  can  also  recover  for  their  part 
performance,  in  accordance  with  the  contract  price,  bat  their 
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claim  would  be  subject  to  any  damages  resultiiig  to  the  plaintiff 
in  error  from  a  non-performance  of  the  contract  by  them.  We 
use, .in  this  connection,  the  word  "damages/'  in  its  broadest 
sense.  It  would  include  a  consideration  of  the  amount  nec- 
essary to  enable  Usher  to  get  the  contract  completed  and  car- 
ried out  according  to  the  original  intention  of  the  contracting 
parties* 

Other  errors  are  alleged,  but  as  they  may  not  arise  in  a  new 
trial  of  the  case,  we  do  not  think  it  necessary  to  refer  to  them. 

The  judgment  will  be  reversed,  and  the  case  remanded  for 
a  new  triaL 

All  the  Justices  concurring. 


Charles  Douohbrtt  v.  Wm.  Pobtbb. 

1.  AcnovB,  When  Tbiablb;  Issuet  Made  vp.  Under  the  statute  of  1871, 
(ch.  116,  { 5,)  actions  are  triable  at  a  term  whenever  the  issnes  were 
actually  made  up  ten  days  before  the  term,  and  it  is  immaterial  whether 
they  were  so  made  up  by  the  filing  of  the  pleadings  before  or  after  the 
time  fixed  therefor  by  the  statute.  [See  Qapen  v.  Stephenson^  ante,  140,  and 
cases  there  cited.] 

2. Where  issues  were  joined  in  an  action  by  the  filing  of  a  reply, 

and  such  reply  was  filed  on  the  27th  of  August,  the  action  was  triable  at 
the  term  which  commenced  on  September  6tb,  following. 

3.  CoMPtTTATiON  OF  Timb;  BuU;  SUxhOe  Oonstrued,  In  computing  the  time 
in  such  a  case,  the  rule  is  to  exclude  the  first  day  of  the  term  and  in- 
clude the  day  of  joining  the  issues  by  the  filing  of  the  last  pleading. 
[Hook  V.  Bixhy,  13-164,  168;  Neiizd  v.  Hunter,  19-222,  223;  Lanons  v.  M4h 
Kinnon,  1^-411;  Reed  «.  Sexton,  20-189,  201;  Qaevm  v,  Stephen$on,  20-371, 
373;  StiUingg  v.  Forter,  22-18;  Northrop  v.  Cooper,  23-432;  Warmr  9.  BwAer, 
24-478;  English  v.  WUliamson,  34-216.] 

4. Quaere:  Whether  the  use  of  the  words,  "ten  dear  days,"  or  "d 

least  ten  days,"  might  not  have  enlarged  the  time,  suggested  in  connec- 
tion with  the  provision  of  the  statute  concerning  the  tinie  fbr  filing 
dspositions. 
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JSrror  from  Leavenworth  District  OovrU 

The  only  question  here  is  one  of  practice.  Porter  and  two 
others,  as  plaintifis,  commenced  an  action  against  Dougherty 
and  another,  as  defendants.  Their  petition  was  filed  27th 
July  1875.  The  answer-day  fixed  in  the  summons,  was  26tli 
August,  and  on  that  day  the  defendants  filed  their  answer. 
The  reply  of  plaintiffs  was  filed  the  next  day,  27th  August. 
Court  convened  on  the  6th  of  Beptember,  and  at  that  term  the 
case  was  called  for  trial,  and  was  tried.  Defendants  objected, 
claiming  that  as  the  plaintifis  were  allowed  ten  days  from  the 
day  on  which  the  answer  was  filed,  in  which  to  file  their  reply, 
the  issues  were  to  be  deemed  to  be  made  up,  not  on  the  day 
the  reply  was  actually  filed,  but  as  of  the  last  day  on  which  it 
might  have  been  filed — and  that  therefore  the  action  was  not 
triable  at  said  Beptember  Term.  The  objection  was  overruled 
— the  action  tried — and  plaintiffi  had  judgment  The  defend- 
ants appeal,  and  bring  th^  case  here  on  error. 

E.  SixtlingB,  for  plaintiff  in  error. 
Clough  ^  Wheat,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbewsr,  J. :  The  only  question  presented  is,  whether  the 
action  was  toiable  at  the  term  at  which  it  was  tried;  and  that 
depends  upon  whether  the  issues  were  made  up  ten  days  be- 
fore the  term.  The  statute  of  1871  was  in  force,  a  statute  we 
have  recentiy  had  occasion  to  examine  in  the  case  of  Gnpen  v, 
iS^A^n^on,  just  decided;  (onto,  p.  140.)    In  that  case 

bto/tea«  we  held  tiiat  the  statute  referred  to  the  time  the 
issues  were  actuaUjf  made  up,  and  not  to  the  time 
they  ouffhi  to  have  been  made  up.  And  it  makes  no  difference 
whether  they  were  so  made  up  by  the  filing  of  the  pleading 
before,  or  after,  the  times  fixed  by  statute.  If  the  issues  were 
actQAlIy  made  up  in  this  case,  ten  days  before  the  term,  the 
action  was  triable;  otherwise  not.    The  term  commenced  Sep- 
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tember  6th.  The  reply  was  filed  August  27th.  Including  the 
first  day  of  the  term,  and  the  day  upon  which  the  reply  was 
filed,  there  were  eleven  days;  excluding  both,  nine  days; 
while  including  one,  and  excluding  the  other,  would  give  the 
requisite  ten  days.  The  language  of  the  statute  is,  ^^are  made 
up  ten  days  before  the  term."  In  other  words,  if  ten  days  be- 
fore the  term  the  issues  are  made  up,  the  action  is  triable. 
And  it  seems  to  us,  that  in  computing  these  ten  days,  the  first 

day  of  the  term  should  be  excluded,  and  the  day  in 
^  ^t^ung     which  the  issues  were  made  up  by  the  filing  of  the 

reply,  included.  This  appears  to  be  in  accordance 
with  the  authorities.  In  the  case  of  the  soldier's  voting  bill, 
45  Kew  Hamp.  618,  it  was  held,  ^^  that  in  the  computation  of 
time  from  a  daie^  or  from  the  day  of  a  daU,  the  day  of  the  date 
is  to  be  excluded;  but  that  where  a  computation  is  to  be  made 
from  an  aet  dories  or  from  the  time  of  an  act^  the  day  in  which 
the  act  is  done,  is  to  be  included."  To  like  efifect  are  the  cases 
oi  Jacobs  V.  Graham^  1  Blackf.  891,  and  Chiles  v.  Smith's  Hdrs, 
13  B.  Monroe,  461.     In  the  latter  case  the  court  says: 

"  It  was  decided  by  this  court  in  the  case  of  Woods  v,  Patrick^ 
Har.  457,  that  in  calculating  liie  thirty  days,  which  were  re- 
quired by  the  statute  to  intervene  between  the  lodging  of  the 
order  and  the  commencement  of  the  next  term,  to  entitle  the 
party  to  a  change  of  venue,  the  day  of  depositing  the  order 
should  be  included.  So  where  process  is  required  to  be  served 
a  certain  number  of  days  before  the  term,  the  day  on  which 
the  process  was  executed  is  reckoned  as  one  of  the  days  in  the 
<jomputation  of  the  time." 

Applying  this  rule,  and  the  day  of  filing  the  reply  and  join- 
ing the  issue,  the  day  of  an  act  done  will  be  included.  In 
Walshj  Trustee^  v.  Boyle^  80  Maryland,  266,  a  distinction  was 
noticed.  In  that  case,  by  order  of  the  court,  teistimony  was  to 
be  taken  upon  giving  one  day's  notice.  Notice  was  given  on 
the  28th,  and  the  testimony  taken  on  the  29th,  and  t3ie  notice 
^as  held  sufficient  The  court  says,  ^^Now  it  is  true  that 
when  a  statute  or  rule  of  court  requires  notice  to  be  given  of  a 
certain  number  of  clear  days^  both  the  day  on  whioh  the  notice  ia 
served  and  the  day  of  the  proceeding,  must  be  excluded.  King 
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o.  Justices^  ^.,  8  B£u*n.  &  Aid.  58L  It  has  also  been  lield  that 
»  statute  requiring  fourteen  days  at  leasts  meaus  fourteen  clear 
days,  and  the  same  rule  must  be  adopted.  The  Queen  v.  The 
Justices  of  Shropshire f  8  Adol.  4  Ellis,  178;  O'Qmnor  v.Toums, 
1  Texas,  107.''  But  we  take  the  law  to  be  well  settled,  how 
ever,  in  matters  of  practice,  where  any  particular  number  ol 
days  not  expressed  to  be  dear  days  is  prescribed,  the  rule  in 
BiotionBOT  regard  to  the  computation  of  time,  is,  not  to  exclude 
^^^  both  the  day  on  which  the  notice  is  served,  and  the 
''^  *  day  on  which  the  act  is  to  be  performed,  but  to  ex- 
clude the  one  and  include  the  other.  This  distinction  may  be 
important  in  determining  when  depositions  must  be  filed,  for 
the  statute  reads  that  they  '^must  be  filed  at  least  one  day  be- 
fore the  day  of  trial."  Gen.  Stat  p.  698,  §861.  In  Vahin  v. 
JEdmonsoTiy  5  Gilman,  270,  where  a  section  of  the  attachment- 
act  required  that  sixty  days  should  intervene  between  the  first 
publication  of  notice,  and  the  term  of  court,  the  court  held 
that  in  computing  the  time  the  day  of  the  first  publication  of 
notice  was  to  be  excluded,  and  the  first  day  of  the  term  in- 
cluded. Doubtiess  a  correct  result  was  thus  reached,  but  it 
occurs  to  us  that  the  ruling  would  have  been  more  in  harmony 
witii  the  course  of  decision  if  the  day  excluded  had  been  in- 
cluded, and  the  day  included  excluded.  In  Black  v,  JohnSy  68 
Penn.  St  88,  it  was  held  that  "  a  service  of  the  28th  of  Octo- 
ber, the  return-day  being  the  7th  of  November,  is  ten  days 
before  the  return-day,  that  day  being  left  out  of  the  count" 
The  spirit,  if  not  the  letter  of  our  statute  sustains  this  compu- 
tation. It  provides  that  ^Hhe  time  within  which  an  act  is  to 
be  done  shall  be  computed  by  excluding  the  first  day,  and  in- 
cluding the  last.''  Gen.  Stat  p.  771,  §722.  If.  the  statute  re- 
quired ten  days  after  a  term  of  court,  we  should  exclude  the 
last  day  of  the  term  and  include  the  day  of  filing.  We  com- 
pute forward  in  that  case,  because  the  close  of  the  term  is  the 
point  firom  which  the  computation  dates.  In  the  case  at  bar, 
&r  lUqs  reason  we  opp^pute  backward. .  The  commencement 
of  the  term  is  the  starting  point,  and  we  measure  firom  that,  to 

1^—18  Km. 
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determine  how  long  before,  the  issae  has  been  joinad.  In  Did* 
ton  V.  Hbbson,  7  'Kbjr.  196,  cited  by  counsel  for  plaintiff,  we  held 
that  a  summons  could  not  regularly  be  served  on  the  return- 
day,  for  the  statute  says  before  the  return-day.**  That  ex- 
cluded the  return-day;  so,  "before  the  term,'*  excludes  the 
first  day  of  the  term.  But  computing  from  the  term,  as  the 
starting  point,  and  omitting  the  first  day  of  the  term  and  in- 
cluding the  day  of  the  act,  the  day  of  filing  the  reply  and  mak- 
ing up  the  issue,  and  we  find  that  the  issues  were  made  up  ten 
days  before  the  term. 

The  judgment  must  be  affirmed. 

All  the  Justices  concurring. 


Thb  Statb  of  Kansas  v.  B.  Obisst  et  oL 

I,  Plkabino;  Action  on  ForfeUed  Recognizance,  Where  a  party  relies  apoa 
the  liberal  provisions  of  section  154  of  the  code  of  criminal  procedure, 
to  sustain  his  petition,  he  most  see  that  all  the  matters  named  therein 
clearly  appear. 

2. In  such  case  the  petition  must  affirmatively  show,  that  the 

prisoner  was  discharged  from  costody  by  reason  of  the  giving  of  the  r^ 
cognizance. 

Error  from  MUchdl  District  Court. 

Action  in  the  name  of  The  State,  brought  by  the  county- 
attorney  on  a  forfeited  recognizance,  against  Oiissy,  as  princi- 
paly  and  another  as  surety.  A  demurrer  by  defendants  was 
sustained  at  the  August  Term  1875,  and  The  State  now  ap- 
peals, and  brings  the  case  here  on  error. 

Wllard  DaviSy  Attorney  General,  aiid  J.  W.  Bertram^  fbr 

The  State. 
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The  opiDioD  of  the  court  was  delivered  hy 

Bbbwbr,  J.:  Action  on  recognizance.  Demuirer  to  petition 
was  sustained,  and  this  ruling  is  the  alleged  error.  The  peti- 
tion alleges  in  substance,  the  filing  of  an  information  against 
CrisBy,  his  appearance  in  court,  entering  into  a  recognizance, 
(a  copy  of  which  is  given,)  the  filing  of  the  recognizance, 
Crissy's  &ilure  to  appear  at  the  next  term,  and  the  forfeiture 
of  the  recognizance.  It  is  not  claimed  by  the  attorney  gen- 
eral that  this  petition  was  sufficient  under  the  rules  of  common- 
law  pleading,  but  it  is  insisted  that  under  the  liberal  provisions 
of  section  154  of  the  code  of  criminal  procedure,  (Gen.  Stat. 
844,)  it  must  be  held  to  be  sufficient  But  we  think  under 
that  section  there  is  still  a  fatal  omission.  That  section  pro- 
vides that  no  action  upon  a  recognizance  shall  be  defeated  on 
account  of  any  irregularities,  omission,  etc.,  ^so  that  it  be 
made  -  to  appear,  that  the  defendant  was  legally  in  custody, 
charged  with  a  public  offense,  that  he  was  discharged  there- 
firom  by  reason  of  the  giving  of  the  recognizance,'^  etc.  Now 
this  last  matter  does  not  appear  from  the  petition.  It  does 
not  follow,  from  the  mere  giving  of  a  recognizance,  that  the 
accused  was  disl^harged  from  custody  by  reason  thereof,  or  in- 
deed that  he  was  discharged  at  alL  For  all  this  petition  dis- 
doses,  the  accused  may  never  have  been  discharged  from 
custody,  and  the  reason  why  he  did  not  appear  was  because 
he  was  confined  by  the  sheriff  in  the  jail,  and  could  not  come 
to  the  court-houE(e.  Where  a  party  relies  upon  the  liberal 
provisions  of  this  section  to  sustain  his  pleading,  he  must 
make  all  the  matters  named  therein  clearly  appear,  or  his 
pleading  will,  on  demurrer,  be  held  insufficient. 

The  ruling  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


Digitized  by 


Google 


212  SUPREME  COURT  OP  KANSAS- 

St.  L.  L.  <Sb  W.  Rid.  Co.  v.  MUler. 

St.  Louis,  Lawbbnoi  ft  Wbsterk  Railroad  Co.  y.  William 

MiLLBB. 

Bill  of  PABnciTLABs;  Pleading;  Sufficiency;  Claim  for  AUcmeff-Futy  in  Ad- 
dUian  to  Damages.  M.  commenced  an  action  in  a  justice's  court  against  a 
railroad  company,  under  the  "act  relating  to  killing  or  wounding  stock 
by  railroads,"  and  set  forth  in  hia  bill  of  particulars  a  good  cause  of  ac- 
tion for  $35  damages  for  killing  his  cov,  and  then  alleged  "that  $10  is  a 
reasonable  attorney-fee  for  the  prosecution  of  this  suit/'  and  "prayed 
for  judgment  against,  the  said  defendant  for  the  said  sum  of  $35,  his 
damages  sustained  as  aforesaid,  and  910  attorney-fee  for  the  prosecution 
of  this  m\%  and  costs."  In  the  district  court,  to  which  the  case  was 
afterward  taken  on  appeal,  the  jury  found  firom  the  evidence  for  the 
plaintiff,  and  assessed  his  damages  at  "thirty-five  dollars,  and  ten  dol- 
lars attorney-fee,"  and  judgment  was  rendered  accordingly,  and  it  ap- 
pears from  the  record  that  the  plaintiff  was  assisted  by  an  attorney. 
Hidd^  That  the  judgment  for  the  attom^-fee  will  not  be  reversed  where 
no  reason  for  such  reversal  can  be  given  except  that  the  said  bill  of  par- 
ticulars does  not  state  &cts  sufficient  to  authorize  such  a  judgment 
[Oases  relating  to  attorney's  fee  in  such  actions:  E,  R,  v.  Tanz,  16-583; 
R.  R.  9.  Ireland,  1^-405, 406;  R,  R,  t.  Van  Riper,  19-317;  R.R.9.  SMHey,  20- 
660;  R.  R.  v.  Nichols,  24-242;  R.  R.  v.  Armstrof^,  25-561;  JL  J2. «.  Ahneyt 
30-41.] 

JEhror  from  Johnson  District  CowrL 

MiLLBB  had  judgment  at  the  Kovember  Term  1875,  of  the 
district  court,  and  the  Railroad  Company  brings  the  case  here 
on  error.     All  the  iaota  appear  in  the  opinion. 

J,  P.  Usher y  ptnd  C.  E.  Brethfrton^  for  pUintiff  in  error. 
John  P.  St.  John,  for  defendant  in  error. 

The  opinion  of  the  court  waa  delivered  by 

Valentine,  J. :  This  was  an  action  brought  by  William  Mil- 
ler, under  *^an  act  relating  to  killing  or  wounding  atock  by 
railroads,"  (laws  of  1874,  page  148,)  against  the  St.  Louis, 
Lawrence  &  Western  Railroad  Company,  for  killing  his  cow. 
Judgment  was  rendered  in  the  court  below  in  &vor  of  Ifiller 
and  against  the  railroad  company  for  $36  damages  for  killing 
the  cow,  and  for  $10  attorney-fees.     The  railroad  company 
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brings  the  case  to  this  court,  and  assigns  for  error  that,  "  said 
court  erred  in  rendering  said  judgment  for  the  following  rea- 
sons, to-wit,  that  the  bill  of  particulars  on  which  said  judgment 
was  founded  does  not  contain  facts  sufficient  tb  constitute  a 
cause  of  action  against  Hie  defendant  below/'    This  is  the  only 
assignment  of  error  in  the  case.     The  plaintiff  in  error  now 
seems  however  to  admit  by  its  brief  filed  in  this  court  that 
said  bill  of  particulars  does  "  contain  fects  sufficient  to  cotisti- 
tute  a  cause  of  action  against  the  defendant  below/*    The 
counsel  for  plaintiff  in  error  now  say  in  their  brief,  "we  do 
not  make  any  point  on  the  judgment  for  value  of  the  cow,  but 
only  that  for  attorney-fees."    It  will  therefore  be  seen  that 
the  entire  object  of  the  litigation  in  this  court  is  to  avoid  the 
payment  of  an  attorney-fee  of  ten  dollars,  supposed  to  have 
been  erroneously  allowed,  not  because  attorney-fees  may  not 
be  recovered  in  this  class  of  cases,  and  not  because  the  evi- 
dence was  not  amply  sufficient  to  authorize  such  recovery  in 
this  particular  case,  but  merely  because  it  is  supposed  that  the 
allegations  of  the  plaintiff's  bill  of  particulars  are  not  tech- 
nically sufficient  to  authorize  such  a  recovery.     The  action 
was  originally  commenced  before  a  justice  of  the  peace.     The 
plaintiff  below  filed  a  bill  of  particulars,  setting  forth  a  good 
cause  of  action  for  $35  damages  for  killing  his  cow,  and  then 
alleges,  "that  |10  is  a  reasonable  attorney-fee  for  the  prosecu- 
tion of  this  suit,"  and  then  "  prays  for  judgment  against  said 
defendant  for  the  said  sum  of  $85,  his  damages  sustained  as 
aforesaid,  and  $10  attorney-fee  for  the  prosecution  of  this  suit 
and  costs."     This  bill  of  particiJars  was  evidently  drawn  by  a 
lawyer,  but  the  plaintift*  in  error  has  not  seen  fit,  in  bringing  it 
here,  to  make  it  or  any  other  part  of  the  record  show  whether 
it  was  signed  by  the  plaintiff  below  himself,  or  by  his  attorney, 
or  whether  it  was  signed  at  all,  or  not.    Neither  does  the 
plaintiff  in  error  bring  any  portion  of  the  proceedings  of  the 
justice  to  this  court,  except  said  .bill  of  particulars,  and  the 
appeal  bond  filed  when  it  (the  plaintiff  in  error)  appeil^d 
from  the  judgment  of  the  justice  in  this  case  to  the  district 
court.     And  heiice  we  cannot  tell  whether  the  plieiiiitiff  beW 
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was  assisted  by  counsel  in  the  justice's  court  or  not.  Keither 
has  the  plaintiff  in  error  brought  any  of  the  proceedings  of 
the  district  court  to  this  court,  except  the  journal  entry  of  the 
proceedings  on  the  trial,  and  the  judgment  This  journal 
entry  shows  that  the  case  was  regularly  called,  that  the  plain* 
tiff  below  appeared  by  John  P.  St.  John,  his  attorney,  that  the 
defendant  did  not  appear,  that  a  jury  was  impaneled  to  try 
the  cause,  that  the  cause  was  tried,  and  that  the  jury  upon  the 
evidence  found  the  following  verdict,  to-wit: 

**  We  the  jurv  find  for  the  plaintiff,  and  assess  his  damages 
at  thirly-five  dollars,  and  ten  dollars  attorney-fee.*' 

Whether  the  plaintiff  below  was  assisted  by  counsel  at  any 
time  except  during  the  trial,  we  cannot  telL  Whether  the 
plaintiff's  bill  of  particulars  was  amended  at  any  time,  either 
in  the  justice's  court  or  in  the  district  court,  we  cannot  tell; 
and  what  the  evidence  was  respecting  attorney-fees,  or  indeed 
respecting  anything  else  in  the  case,  we  cannot  tell.  We  have 
only  detached  portions  of  the  record  of  the  case  before  us  from 
which  to  ascertain  any  of  these  things.  We  have  ''the  bill 
of  particulars  of  the  plaintiff,"  ''the  appeal  bond  of  the  de- 
fendant," and  "the  journal  entry  of  the  trial  and  judgment" 
These  are  all  that  the  plaintiff  in  error  has  chosen  to  submit 
to  us;  these  are  all  that  the  clerk  of  the  district  court  has  cer- 
tified to,  and  the  certificate  mentions  them  in  the  above  words. 
What  other  proceedings  were  had  in  the  case,  we  cannot  telL 
It  does  not  appear  that  any  bill  of  exceptions  was  drawn.  In- 
deed, it  does  not  even  appear  that  any  exception  was  taken. 
And  it  does  not  appear  that  any  case  was  made  under  the 
statute  for  the  supreme  court.  This  is  not  such  a  case-made, 
nor  does  the  plaintiff  in  error  even  claim  that  it  is.  It  is 
merely  a  petition  in  error  founded  upon  three  detached  and 
isolated  fragments  of  the  record.  But  even  these  detached, 
isolated,  and  selected  fragments  of  the  record,  do  not  show 
that  the  court  below  erred.  We  would  even  infer  from  them 
that  the  court  below  did  not  err.  The  judgment  of  the  court 
below  must  therefore  be  afiirmed. 

It  is  understood  by  counsel  for  the  parties,  that  precisely  the 
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same  legal  qaestions  are  involved  in  the  cases  of  this  same 
plaintiff  in  error  against  Anson  Saners,  and  Robert  Wilson,  as 
are  involved  in  this  case.    Therefore  the  judgments  in  those 
cases  will  also  be  affirmed. 
All  the  Justices  concurring. 


JOSBPH  KSBMBTXR  V.  EaNSAS  PAOmO  RlT.  Oo. 

Obdkb  SimNO  Aside  Judokbnt— TFftai  not  Appealable.  An  order  of  the 
district  court  yacating  a  judgment  rendered  on  a  default,  is  not  sacih  an 
order  as  may  be  reviewed  by  the  supreme  court,  while  the  suit  is  still 
pending  in  the  district  court  .  IMcCSdloch  v.  Dodoe,  S-476.] 

Mror  from  Leavenworth  District  CowrL 
Action  by  Kermeyer  as  plaintiff,  against  the  RaHway  Com- 
pony  as  defendant     The  only  question  here  is  one  of  practice, 
and  all  the  proceedings  taken  in  the  court  below  are  stated  in 
the  opinion.    The  plaintiff  brings  the  case  here. 

F.  P.  MizwUUam^  for  plaintiff. 
T.  A,  Surd,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Yalentikb,  J. :  This  action  was  commenced  in  the  district 
court  of  Leavenworth  county  on  June  29th  1875,  during  the 
May  term  of  said  court  The  defendant  failed  to  answer,  or 
demur,  or  to  make  any  other  appearance  in  the  case  during 
that  term.  On  August  80th,  the  May  twm  still  being  in  ses- 
sion, a  judge  pro  tern,  of  said  court  was  elected — the  regular 
judge  being  absent — and  the  plaintiff  obtained  a  judgment  by 
de&ult  against  the  defendant.  On  the  first  Monday  of  Sep- 
tember 1876  a  new  term  of  the  district  court  was  commenced. 
On  October  16th,  during  said  September  term,  the  defendant 
made  a  motion  to  vacate  said  judgment,  and  on  October  28d, 
during  said  September  term,  said  motion  was  sustained.  The 
plaintiff  immediately  made  a  case  for  the  supreme  court,  and' 
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afterward  brought  the  caae  to  this  court.  Ko  other  proceed- 
ings appear  to  have  been  had  in  the  district  court  The  plain- 
tiff now  claims  that  the  court  below  erred  in  setting  aside  and 
vacating  said  judgment  This  is  the  only  ruling  of  the  court 
below  complained  of.  The  first  question  arising  in  the  case  is, 
whether  this  ruling  of  the  court  below  is  at  this  time  reviewa- 
ble. This  exact  questdoh,  arising  in  another  case,  has  already 
been  decided  in  this  court.  In  the  case  of  McOuUoch  v. 
Dodgcj  8  Kas.  476,  it  was  held  that  "an  order  of  the  district 
court  setting  aside  a  judgment  rendered  on  a  default,  and 
allowing  the  defendant  to  answer  to  the  petition  of  the  plain- 
tifis,  is  not  such  an  order  as  may  be  reviewed  by  the  supreme 
court  while  the  suit  is  still  pending  in  the  district  court**  We 
do  not  think  that  the  order  vacating  the  judgment  in  the  pres- 
ent case  is  reviewable  at  the  present  time.  The  case  is  still 
pending  in  the  district  court,  so  far  as  the  record  brought  to 
this  court  shows.  The  petition  in  error  in  this  case  will  be 
dismissed. 
All  the  Justices  concurring. 


0.  H.  Bradford  v.  Lorenzo  Fault  et  oL 

Ikzk>bs]ibb;  lUghU,  and  jAobililiea.  Whenever  a  negotiable  promissory 
note  is  drawn  up  and  is  signed  by  the  maker  thereof,  and  is  then  in- 
dorsed in  blank,  first  )>y  the  payee  thereof  and  then  by  a  third  person, 
dnd  the  note  is  then  delivered  by  the  maker  thereof  for  a  sufficient  con- 
sideration to  still  another  person,  who  thereby  becomes  the  holder 
thei:«of,  the  presumption  in  such  a  caae  should  be,  and  is^  that  the  payee 
and  judd  third  person  intended  to  assume,  and  did  assume,  all  the  rights 
and  privileges,  as  well  as  all  the  obligations  and  liabilities,  usually  as- 
sumed by  indorsers  of  negotiable  instruments.  [Firman  «.  Blood,  2-496; 
FvUerv.  SooU,  8^26;  JoupK  t.  Bank,  17-256.] 

'  WhevB  a  note  is: executed,  indorsed  and  delivered  in  the  fore- 

going manner,  the  indorsers  will  be  dischaiged  ijinless  -due  demand  of 
payment  is  made,  and  due  notice  of  non-payment  given  to  the  indorsers. 
ISuHxrU  V.  Recf/ietd,  13-^0;  StarOey  v.  Bank,  17-592;  Ocnich  v.  ShetriU,  17- 
622;  DoolMe  v.  Ferry; 20^230;  Braiof  v.  Buchanan,  31-274;  Shdby  tr.  ludd, 
S!«61;  iSstowr  f.  ^wrfyk  .2^72.] 
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Error  from  Shavmee  District  Cburi, 

AonoH  by  Bradford  as  plaintiff,  commenced  originally 
against  Nelson,  Johnacrij  and  Pavly,  and  charging  all  as  mak- 
ers of  a  promissory  note.  ISo  service  on  Nelson,  and  the  ao- 
taon  was  dismissed  as  to  him.  Trial  at  the  August  Term 
1875  of  the  district  court,  and  findings  and  judgment  in  favor 
of  Paub/  and  Johnson.    Bradford  brings  the  case  here. 

Maartbi  ^  Case,  for  plaintiff,  cited  and  relied  on  Mrman  v. 
Blood,  2  E:as.  496,  and  Ihdler  v.  Scott,  8  E:as.  26« 

David  Brockway,  for  defendants,  cited,  Cody  v.  Shepard,  12 
Wis.  689;  Davis  v.  Barron,  18  Wis.  227;  Snyder  v.  Oatman,  16 
Ind.  265;  Clapp  9.  JRice,  18  Gray,  408;  Oreenongh  v.  Smead,  3 
Ohio  St  416, 420;  Heath  v.  Van  Cott,  9  Wis.  616;  Vose  v.  Mwrst^ 
13  Ind.  661. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  This  was  an  action  on  a  certain  promissory 
note,  which  reads  as  follows: 

"175.00.  ToPBKA,  Kansas,  Jawuakt  11th,  1874. 

March  Ist  after  date,  for  value  received,  I  promise  to  pay  to 
the  order  of  N.  A.  Johnson  seventy-five  dollars  at  the  Topeka 
National  Bank,  Topeka,  Kansas,  with  twelve  per  cent  interest 
after  maturity,  and  cost  of  collecting,  including  reasonable  at- 
torney-fees if  suit  be  instituted  on  this  note.    F.  G.  Nelson.** 

Indorsed — ^** N.  A.  Johnson,"  "Lorenzo  Pauly.*' 

G.  H.  Bradford,  the  plaintiff  in  error,  was  also  plaintiff'  be- 
low, and  is  the  owner  and  holder  of  said  note.  It  does  not 
appear  that  any  demand  of  payment  of  said  note  was  made  at 
the  time  the  same  became  due,  or  that  any  proper  notice  of 
non-payment  was  ever  given  to  the  indorsers,  and  therefore 
the  question  arises,  (and  it  is  the  only  question  in  this  case,) 
are  the  indorsers,  N.  A.  Johnson  and  Lorenzo  Pauly,  liable? 
The  court  below  found  the  facts  with  reference  to  the  ezecu* 
tion  and  indorsement  of  said  note  to  be  as  follows: 
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^^The  note  in  suit  in  this  case  was  payable  to  the  order  of 
the  defendant  Johnson,  and  was  ^ven  as  a  renewal  in  part  of 
a  larger  note  made  and  executed  in  the  same  manner  that  this 
note  was,  the  difference  in  amount  between  the  notes  having 
been  paid  in  money  at  the  time  of  making  the  note  in  suit 
The  Topeka  National  Bank  acted  as  agent  for  the  plaintiff,  and 
drew  the  note  for  the  purpose  of  having  it  executed.  The  de- 
fendant Nelson  took  me  note,  signed  it  himself,  and  then  the 
defendant  Johnson  wrote  his  name  across  the  back  of  the  note, 
and  after  Johnson  had  so  written  his  name  the  defendant  Pauly 
wrote  his  name  upon  the  back  of  the  note.  ^  After  the  note 
had  been  executed,  and  the  names  of  defendants  Johnson  and 
Pauly  placed  upon  it  as  aforesaid,  Nelson  delivered  the  note 
and  some  money  to  the  said  Topeka  National  Bank,  and  re- 
ceived the  above  note  referred  to.  Johnson  and  Pauly  never 
had  any  further  interest  in  the  note  than  as  above  shown/' 

The  judgment  of  the  court  below  was  in  favor  of  the  de- 
fendants Johnson  and  Pauly,  and  against  Bradford  for  costs. 
We  think  this  judgment  was  correct.  Whenever  a  negotiable 
?  o^ntimctofin-  p^omissory  note  is  dawn  up  as  this  was,  and  is 
/tonement.  ^^^  sigucd  by  thc  makcr  thereof,  and  is  then 
indorsed  in  blank,  first  by  the  payee  thereof,  and  then  by  a 
third  person,  and  the  note  is  then  delivered  by  the  maker 
thereof  for  a  sufficient  consideration  to  still  another  person, 
who  thereby  becomes  the  holder  thereof,  the  presumption  in 
such  a  case  should  be,  and  is,  that  the  said  payee  and  said  third 
person  intended  to  assume  and  did  assume  all  the  rights  and 
privileges,  as  well  as  all  the  obligations  and  liabilities,  usually 
assumed  by  indorsers  of  negotiable  instruments.  (See  author- 
ities cited  in  brief  of  counsel  for  defendants  in  error.)  And  it 
can  make  no  difference  in  this  case  whether  such  presumption 
is  conclusive,  or  only  prima  facie;  for  there  is  nothing  in  this 
case  that  tends  in  the  slightest  degree  to  rebut  such  presump- 
tion. All  the  parties  connected  with  this  note  chose  to  make 
it  appear  as  though  Nelson,  for  value  received,  executed  the 
note  to  Johnson,  that  Johnson  then  indorsed  the  note  to  Pauly, ' 
that  Pauly  then  indorsed  the  note  to  the  holder,  and  that  the 
holder  took  the  note  thus  executed  and  indorsed.  And  the 
holder  in  this  case  is  more  responsible  for  making  the  note  so 
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appear  than  any  other  person  connected  with  the  note. .  He, 
through  his  agent,  the  Topeka  National  Bank,  drew  the  note, 
and  then  had  it  executed  and  indorsed  in  the  very  manner  in 
which  it  was  executed  and  indorsed.  If  the  holder  of  the 
note  had. desired  to  hold  Johnson  and  Pauly  as  makers  of  the 
note,  or  as  guarantors,  or  as  indorsers  waiving  demand  and  no- 
tice, instead  of  indorsers  with  the  usual  rights  and  liabilities, 
he  could  easily  have  had  it  so  arranged  at  the  time  of  the  exe- 
cution and  indorsement  of  the  note,  and  have  made  the  note 
itself  BO  show  it,  provided  of  course  that  the  other  parties  had 
30  agreed.  But  probably  (as  counsel  for  the  holder  admit,)  the 
holder  himself  (through  his  agents)  wanted  to  hold  Johnson 
and  Pauly  liable  only  as  ordinary  indorsers,  so  that  he  might 
afterward  recover  protest  fees  and  damages,  in  case  of  non-pay- 
ment of  the  note  and  suit  thereon.  Johnson  and  Pauly  were 
probably  only  accommodation  indorsers.  It  does  not  appear 
that  they  had  any  interest  in  the  note,  and  it  was  Nelson,  the 
payor,  who  finally  delivered  the  same  to  the  holder,  and  gave 
it  force  and  effect.  There  is  nothing  in  this  case  that  tends  to 
show  that  any  person  connected  with  the  note  intended  that 
Johnson  and  Pauly  should  assume,  or  supposed  that  they  did 
assume,  any  obligation  or  liability  different  from  those  ordi- 
narily assumed  by  indorsers  of  negotiable  instruments.  Hence 
we  think  that  they  did  assume  just  such  obligations  and  liabili- 
ties, no  more,  and  no  less. 

This  case  differs  from  the  cases  of  Firman  v.  Bloody  2  B[as. 
496,  and  FaUer  v.  Scotty  8  Kas.  25,  in  essential  particulars. 
In  those  cases  the  notes  were  indorsed  by  third  persons^  prior 
to  any  indorsement  made  by  the  payees^  and  without  any 
knowledge,  intention  or  expectation  that  the  notes  ever  would 
be  indorsed  by  the  payees;  and  the  obligations  of  the  indors- 
ers in  those  cases  were  to  the  payees;  and  the  notes  them- 
selves were  in  those  cases  prima  facie  evidence  of  those  facts. 
Now  in  this  case,  Johnson  was  not  a  third  person,  but  was  the 
payee  of  the  note;  and  Pauly  did  not  indorse  the  note  until 
wfter  Johnson,  the  payte^  had  done  so;  and  the  obligation  of 
Johnson  was  not  to  himsdf  as  payee^  nor  was  the  obligation  of 
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Paaly  to  Johnson^  hvit  prima  fade  the  reverse.  Prima  fadt^ 
Johnson  was  under  obligation  as  a  prior  indorser  to  Paul  j,  a 
subsequent  indorsen  But  prim/i  fam^  and  in  &ct,  all  the 
parties,  Nelson,  Johnson,  and  Pauly,  were  under  obligation 
to  Bradford,  the  holder  of  the  note — Nelson  as  maker,  John- 
son as  first  indorser,  and  Pauly  as  second  indorser.  And  as 
this  was  the  only  obligation  which  Johnson  and  Pauly  were 
under  to  Bradford,  and  as  no  proper  demand  of  payment  was 
ever  made,  and  as  no  proper  notice  of  non-payment  was  ever 
given,  we  think  Johnson  and  Pauly  as  indorsers  were  dis- 
charged. 

The  judgment  of  the  court  below  was  correct,  and  must  be 
affirmed. 

All  the  Justices  concurring. 


Wm.  J.  LaRub  v.  Wm.  L.  Gilbert  ei  dL 

Homestead  Rights,  of  Debtor  and  Family^  Superior  to  Rights  of  Oeneral  Ored- 
iiors.  A.  and  wife  executed  a  mortgage  to  6.  on  their  homestead,  and  on 
other  real  estate.  Subsequently  L.  obtained  a  judgment  against  A. 
After  A/s  death,  his  wife  and  children  continued  to  occupy  the  home- 
stead. G.  foreclosed  his  mortgage,  and  in  the  decree,  with  his  consent, 
it  was  ordered  that  the  real  estate  other  than  the  homestead  be  first  sold. 
L.,  who  was  a  party  to  the  foreclosure  proceedings,  objected,  and  in- 
sisted that  the  homestead  be  first  sold.  Heldf  That  there  was  no  error  in 
the  order,  and  that  the  equities  of  the  family  of  the  mortgagor  in  the 
homestead  were  superior  to  the  claims  of  the  judgment<7editor.  [ifon- 
roe  V.  Jfay,  9-466;  Htxon  v,  George,  poet,  253;  Colby  v.  Crocker,  17-527; 
Sprout  V,  Bank,  22-342.] 

Error  from  Coffey  District  Oourt. 

Pbbvious  to  April  1878,  Allen  Crocker  was  indebted  to 
LaEue^  and  an  action  was  pending  in  favor  of  LaJRue  upon 
his  claim^t  ^n^*  judgment  waa  given  therein  against  Crocker, 
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17ih  May  1878,  for  $1,752.88.  April  17th  1873,  Crocker  and 
wife  executed  their  mortgage  on  800  acres  of  land  to  and  in 
&vor  of  Henry  Qay^  to  secure  the  sum  of  $2,500  then  due  and 
owing  by  Crocker  to  the  firm  of  GiUberi  ^  Gay.  Noveniber 
17th  1878,  said  Crocker  and  wife,  sold  and  conveyed  to  Qeo. 
W.  Welch  by  quitclaim  deed  160  acres  of  the  mortgaged 
premises.  In  February  1874,  Crocker  died.  For  several 
years  before  his  death,  and  at  that  time^  Crocker  resided  with 
his  fiEimily  on  that  portion  of  the  mortgaged  premises  (140 
acres)  not  sold  to  Welch,  and  claimed  said  140  acres  as  his 
homestead.  Since  his  decease,  his  widow  and  children  still 
reside  on  said  land,  and  claim  it  as  a  homestead.  In  Octo- 
ber 1875,  Gilbert  ^  Gray  commenced  an  action  against  the 
administrator,  widow,  and  heirs  of  Crocker,  to  foreclose  the 
mortgage  given  to  Gay  by  Crocker  and  wife.  LaRue  was 
joined  as  a  defendant  by  reason  of  his  judgment-lien  on  that 
p^rt  of  the  mortgaged  premises  sold  to  Welch.  He  ansfwered, 
setting  up  the  foregoing  facts,  and  asked  that  Gilbert  ^  Gay  be 
ordered  and  decreed  to  proceed  first  against  the  140  acres  oc- 
cupied by  the  family  of  Crocker  as  a  homestead  before  pro- 
ceeding against  the  160  acres  sold  to  Welch,  and  on  which  his 
(LaMue's)  judgment  was  a  lien.  His  motion  was  denied.  The 
case  was  tried  at  the  December  Term  1875.  The  amount 
found  due  Gilbert  ^  Gay  from  Crocker's  estate  was  $3,060. 
A  decree  was  entered,  the  plaintiffs  consenting,  that  the  160 
acres  quitclaimed  to  Welch  be  appraised  as  one  tract,  and  the 
homestead  tract  of  140  acres  be  appraised  separately,  and  that 
the  former  tract  be  first  offered  for  sale  and  sold  to  satisfy  said 
mortgage-debt,  the  surplus  if  any  to  be  paid  to  LaRue  on  his 
judgment;  but  if  it  should  fail  to  bring  a  sum  sufficient  to  pay 
the  mortgage-debt  and  costs,  that  then  the  homestead  tract 
should  be  sold  for  such  deficiency,  and  the  surplus  if  any  to  be 
paid  to  the  widow  and  other  heirs  of  Crocker.  LaRw  ap- 
pealed, and  he  brings  the  case  here  on  error. 

Wttl  L.  McConneU,  for  plaintiflT  in  error. 
GUlett  ^  Fordej  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  The  controversy  in  this  case  grows  out  of  the 
same  facts  as  in  the  case  of  Colby  v,  Orocker^  17  Kas.  527,  and 
which  are  fiilly  stated  in  the  opinion  filed  therein.  Gilbert 
and  Gay  foreclosed  their  mortgage,  and  in  the  decree,  with 
their  consent,  it  was  ordered  that  the  property  other  than  the 
homestead  be  first  sold.  To  this  LaRue,  the  administrator  of 
the  estate  of  the  mortgagor,  and  holder  of  a  judgment  ren- 
dered against  the  mortgagor  in  his  lifetime,  and  which  was  a 
lien  subsequent  to  the  mortgage  upon  the  property  other  than 
the  homestead,  objected,  and  insisted  that  the  order  should  be 
for  the  sale  of  the  homestead  first.  We  held  in  that  case  that 
an  unsecured  creditor  had  no  superior  equities  over  the  fiEimily 
of  the  deceased  mortgagor,  which  was  continuing  to  occupy 
the  homestead,  and  that,  therefore,  the  mortgagee  would  not 
be  required  to  exhaust  his  security  in  the  homestead  before 
touching  the  other  property  mortgaged.  Does  the  holder  of  a 
judgment-lien  stand  in  any  better  condition?  Are  his  equities 
paramount  to  the  homestead  right?  We  think  not.  The 
same  reasoning  which  led  to  the  decision  in  that  case,  compels 
an  aflirmance  of  the  judgment  here.  It  is  useless  to  restate  it 
The  preservation  of  the  homestead  is,  under  the  policy  of  our 
law,  considered  more  important  than  the  payment  of  debts. 
That  is  what  a  homestead  means,  exemption  from  debts.  It  is 
not  given  so  much  for  the  debtor,  as  for  the  debtor's  family. 
And  the  family  of  the  debtor  have  in  this  respect  equities 
superior  to  the  creditor.  In  giving  a  mortgage  on  the  home- 
stead, the  debtor  waives  this  homestead  right,  but  only  to  the 
mortgagee,  and  does  not  therefore  open  the  door  to  other  cred- 
itors, or  increase  their  equities.  The  case  of  Chapman  v.  Lester^ 
12  Kas.  595,  cited  by  counsel  for  plaintiff  in  error,  does  not 
conflict  with  these  views.  In  that  we  held  that  a  mortgagee, 
holding  a  mortgage  on  both  homestead  and  other  property, 
might  release  the  latter  and  still  maintain  his  lien  on  the 
former.  Both  kinds  of  property  were  given  as  security,  with- 
out any  express  preference  of  the  one  over  the  other,  and  we 
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held  that  nothing  was  to  be  interpolated  into  the  contract)  no 
implied  agreement  to  treat  the  outside  property  as  the  pri- 
mary, and  the  homestead  as  only  secondary  security.  But 
thia  was  between  the  mortgagee  and  mortgagor,  and  the  latter 
•  ^7  g^^^S  ^^  mortgage  had  waived  his  homestead-rights  as 
against  the  mortgagee.  We  closed  the  opinion  however  by  a 
recognition  of  the  right  of  a  court  in  foreclosure  proceedings 
to  direct  that  mortgaged  premises  be  sold  in  parcels,  and  that 
the  homestead  be  the  last  property  offered  for  sale. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring.^ 


Thomas  W.  Waterson  v.  Mathias  Dbvob. 

1.  Tax  Dksd;  A$tignment  of  (krtificaU;  When  Deed  Void  on  Us  Face.  A  tax 
deed,  which  shows  that  the  land  intended  to  be  conveyed  thereby  was 
sold  to  the  county  for  delinquent  taxes  on  May  5th  1863,  and  that  the 
county  treasurer  on  the  10th  day  of  February  1865,  assigned  the  tax- 
sale  certificate  to  the  person  to  whom,  on  May  11th  1865,  the  deed  was 
executed,  is  void  upon  its&ce.  iShoai  «.  Walker,  6-65;  Sapp  v,  MarriU, 
S-682.], 

2.  Limitation  of  Action  on  Tax  Dxkd;  Possession,  and  Color  of  TiUe,  The  ' 
ikct  of  possession,  and  claim  of  color  of  title  in  good  fiaith  under  a  tax 
deed,  does  not  enter  into,  or  constitute  an  element  in  the  limitation  pre- 
scribed by  section  11  of  the  tax-law  of  1862,  or  by  subdivision  third  of 
section  16  of  the  civil  code  of  1868,  to  the  effect  that  "an  action  for  the 
recovery  of  real  property  sold  for  taxes  can  only  be  commenced  within 
two  years  after  the  date  of  the  recording  of  the  deed." 

8w  When  Deed  Void  on  its  Face,    The  statute  of  limitation  pre- 

scribed by  said  section  U,  (page  879,  Comp.  Laws  1862,)  or  by  said  sub- 
division third,  (Gen.  Stat.  1868,  page  633,)  will  not  run  in  favor  of  a  tax 
deed,  void  upon  its  face,  even  when  the  land  intended  to  be  conveyed 
by  the  tax  deed  has  been  in  the  actual,  oi>en  and  notorious  possession  of 
the  holder  of  the  void  tax  deed  for  two  years-  after  the  date  of  the  re- 
cording of  such  deed.  iShoat  v.  Walker,  6-74;  Sapp  v.  Morrill^  8-682; 
ffubbard  v.  Johnson,  9-632;  Entreken  v.  Hovnird,  16-^1, 553;  Larkin  v.  Wil- 
son,  28-575.] 

4.  Taxbi  on  Mobigaokd  FasiciBBB;  Mwigagee^  nU  Bound  to  Pay^  or  Redeem, 
A  mortirsgee,  not  in  the  poflsession  of  real  estate,  is  under  no  obligation 
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to  pay  the  taxes  on  the  mortga^d  premises.  Under  section  186  of  th« 
tax-law  of  1868,  (Gen.  Stat.  1062,)  if  the  mortgagor  failed  or  neglected  to 
pay  the  taxes,  or  permitted  the  land  mortgaged  to  he  sold  for  taxes,  the 
mortgagee  could  pay  the  taxes,  or  redeem  the  land  sold,  and  the  taxes 
so  paid  were  a  lien  on  the  mortgaged  property  until  paid  hack ;  but  this 
section  does  not  render  it  the  duty  of  the  mortgagee  to  pay  the  taxes, 
nor  to  redeem  the  land  from  tax  sale.  iClark  v.  Reybum,  1-281;  CMck 
V.  WUUtU,  2-384,  385;  Standift  «.  Norton,  11-218;  Sharp  «.  Barker,  11-381; 
Opdyke  v.  Crawford,  19-604 ;  Vander$liee  v.  Knapp,  20-647;  Alexander  «. 
Shonyo,  20-707;  Seaman  v.  Hiffaker,  21-268;  Eoblnm  v.  SackeU,  23-301; 
SeclOer  v.  Del/*,  2&-159, 165. 

5. The  mere  relation  of  mortgagee,  will  not  prevent  the  person  so 

related  from  acquiring  title  to  the  mortgaged  premises  by  purchase  at  a 
tax  sale. 

6.  PBAonoB,  SuFRKMB  Court;  Party  Oomplammg  of  Error,  Mtul  Bring  hie 
Separate  Action  to  Obtain  Review.  Where  a  party  brings  an  action  in  the 
supreme  court  to  have  a  judgment  of  the  district  court  reviewed,  and 
upon  the  hearing  the  alleged  errors  are  held  insufficient  to  reverse  or 
modify  the  judgment,  this  court  will  not  examine  any  errors  in  the  judg- 
ment below,  at  the  instance  of  the  defendant  in  error,  when  such  de- 
fendant has  made  no  motion  for  a  new  trial,  and  has  brought  no  separate 
action  to  have  those  errors  corrected,  or  the  judgment  reversed.  [See 
cases  cited  in  JR.  R  v.  ^ihlman,  17-224;  Maynes  v.  Veale,  20-386;  Ferley  v* 
Taylor,  21-717.] 

Error  from  Marshall  District  Court 
Ejectment,  for  the  E.J  of  KE.:^,  the  KW,J  of  N.E.i,  and 
KE. J  of  S.E.J  of  section  80,  township  2,  range  7—160  acree 
of  land  lying  in  Marshall  county.  Devoe^  plaintiff,  claimed 
as  patentee.  Defendant  Waterson  claimed  under  a  tax  deed 
issued  to  him  and  duly  recorded  in  1865,  for  taxes  assessed  in 
1862.  Action  commenced  in  the  spring  of  1874.  Second  trial 
at  November  Term  1874,  and  judgment  in  favor  of  plaintiff. 
Defendant  Waierson  brings  the  case  here  on  error. 

J".  D.  BrwmJbaugh^  for  plaintiff  in  error. 
A.  E.  Parkj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  Action  of  ejectment  by  Devoe  against  Wat- 
erson. Defense,  tax  deed,  mid  possession  thereunder  for  moie 
than  two  years  after  the  date  of  the  recording  of  the  tax  deed. 
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Reply,  that  the  tax  deed  was  void  upon  its  &ce,  and  that  as 
Waterson  was  the  mortgagee  of  Devoe,  and  had  foreclosed  his 
mortgage  prior  to  the  purchase  of  the  tax  certificate,  he  was 
stoMmuitaf  ^^^^^^  ^uch  obligation  to  pay  the  taxes  as  to  be  pre- 
tiMOMe.  eluded  from  acquiring  and  holding  a  tax  deed 
against  his  mortgagor.  The  cause  was  tried  by  the  court,  a 
jury  being  waived.  The  court  stated  in  writing  the  conclu- 
sions of  fiict  found,  separately  from  the  conclusions  of  law. 
Among  other  findinigs  of  fact,  the  court  found  the  following : 

"  On  the  1st  of  May  1861  a  patent  from  the  United  States 
was  issued  to  Devoe,  conveying  to  him  the  land  in  question,- 
and  said  patent  was  recorded  December  16th  1873. 

"  On  the  11th  of  May  1865,  the  tax  deed  was  executed  to 
Waterson  for  said  land,  by  the  county  clerk  of  the  county  of 
Marshall,  and  the  tax  deed  was  recorded  July  24th  1865. 

"  Defendant  Waterson  took  possession  of  and  made  lasting 
and  valuable  improvements  on  the  land  in  controversy,  in  the 
spring  of  the  year  1869,  and  has  been  in*  peaceable  possession 
ever  since. 

"Defendant  Waterson  paid  for  the  assignment  of  the  tax 
certificate  February  10th  1865,  $37.38,  the  same  being  the 
taxes,  interest  and  penalties  on  said  land  at  that  time;  and  de- 
fendant paid  subsequent  taxes  on  said  land  as  follows:  No- 
vember 18th  1865,  ?8.65,  being  the  taxes  for  the  year  1865 ; 
February  8th  1867,  $11.84,  being  the  taxes  for  1866;  Decem- 
ber 16th  1867,  $17.78,  being  the  taxes  for  1867;  January  4th 
1869,  $17.15,  being  the  taxes  for  1868;  January  8th  1870, 
$16.57,  being  the  taxes  for  1869;  December  5th  1870,  $23.75, 
being  the  taxes  for  1870;  December  25th,  1871,  $25.86,  being 
the  taxes  for  1871;  December  31st  1872,  $24.68,  being  the 
taxes  for  1872;  January  10th  1872,  $27.65,  being  the  taxes  for 
1878 ;  and  December  8d  1874,  $30.72,  being  the  taxes  for  1874. 

"  The  land  was  regularly  assessed  for  the  year  1862,  and  the 
plaintiff  did  not  pay  tihe  taxes  levied  thereon  for  that  year,  nor 
the  taxes  for  any  sub8e(][oent  vear. 

**A  description  of  said  land  was  not  entered  on  the  tax-roll 
for  the  year  1862.  A  description  of  said  land  was  not  pub- 
lished or  advertised  in  the  list  of  lands  advertised  for  sale  for 
taxes  of  the  year  1862.*    The  tax-sale  record  in  the  county 


[•TBS  Umd  iB  controTortx  Ues  In  aeetion  (Mr^r,  and  mm  properly  ■■■nwei  and  deicrib«d  bf 
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treasurer's  office,  of  lands  sold  in  May  1863  for  taxes  of  the 
year  1862,  showed  that  the  land  in  question  in  thb  case  was 
sold  to  Marshall  county. 

"  The  plaintiff  executed  and  delivered  to  the  defendant  a 
mortgage  on  the  land  in  dispute  on  the  28th  of  January  1862, 
to  secure  the  payment  to  the  defendant  of  the  sum  of  $72.48, 
and  said  mortgage  was  foreclosed  at  the  December  term  of  the 
district  court  for  Marshall  county,  in  the  year  1864,  but  the 
land  was  never  sold  under  such  judgment  Such  judgment,  so 
far  as  it  was  in  personam^  was  kept  alive  by  the  issuing  of  ex- 
ecutions, and  was  finally  paid  and  satisfied  in  Ml  on  uie  26th 
of  December  1878,  by  the  voluntary  payment  thereof  by  plain- 
tiff," 

The  conclusions  of  law  were  — 

"  1st,  That  the  tax  deed  above  set  out  is  void  on  its  face. 

"  2d,  That  the  possession  of  the  defendant  together  witli  the 
tax  deed  did  not  start  the  statute  of  limitations  to  running  in 
favor  of  said  deed. 

^^  8d,  That  plaintiff-'s  right  of  action  is  not  barred  by  the 
statute  of  limitations. 

^'  4th,  That  the  defendant,  being  a  mortgagee  of  the  land  in 
dispute,  could  acquire  no  tax  deed  for  the  same  under  a  sale 
for  taxes  for  the  year  1862. 

"5th,  That  the  defendant  has  a  lien  on  said  land  for  the 
amount  paid  for  the  assignment  of  the  certificate,  and  for  the 
amount  of  all  subsequent  taxes  paid  on  said  land,  and  that  he 
is  entitled  to  interest  on  the  amount  paid  for  the  assignment 
of  the  tax  certificate  at  the  rate  of  twenty  per  cent  per  annum, 
and  also  to  interest  on  the  amount  of  taxes  paid  subsequent  to 
the  date  of  said  tax  deed  at  the  rate  of  twenty-five  per  cent, 
per  annum,  and  said  defendant  also  has  a  lien  on  said  land  for 
the  amount  of  said  interest.  The  amount  of  defendant's  lien 
for  taxes  and  interest  is  $434.17,  that  being  the  total  amount 
said  defendant  paid  as  taxes,  and  for  the  assignment  of  cer- 
tificate, and  interest  to  the  first  day  of  this  term  of  court 

"6th,  That  the  defendant  has  a  lien  for  the  improvements 
made  on  said  land."  (The  plaintiff  excepted  to  the  fifth  con- 
clusion of  law.  Defendant  excepted  to  all  the  findings  and 
conclusions.) 

The  material  questions  presented  in  this  case  for  our  deter- 
mination relate,  first  to  the  effect  of  a  tax  deed,  void  upon  its 
face,  in  starting,  or  setting  in  motion  the  statute  of  limitation, 
(which  statute  is,  "that  an  action  for  the  recovery  of  real 
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property  sold  for  taxes  can  only  be  brought  within  two  years 
after  the  date  of  the  recording  of  the  tax  deed,")  when  the 
party  claiming  title  thereunder  has  actual,  open  and  notorious 
possession  of  the  premises  described  in  the  tax  deed;  and  sec- 
ond, to  the  validity  of  the  purchase  of  a  tax  certificate  by  a 
mortgagee,  and  of  the  deed  to  him  on  the  certificate,  before  a 
sale  under  foreclosure,  and  when  the  mortgagee  is  not  in  the 
possession  of  the  mortgaged  premises. 

la  this  case,  the  tax  deed  was  made  to  Waterson  on  May 
11th  1865.  It  recites  that  on  the  6th  of  May  1863,  the  land 
in  dispute  was  sold  to  Marshall  county  for  the  taxes  of  the 
year  1862,  and  that  on  the  10th  of  February  1865,  the  tax-sale 
i.Tas-ni«       certificate,    which    had    been    issued  to    Marshall 

S^RnmSLt    county  for  said  land,  was  assigned  by  the  county 

•»'■••»»"•  treasurer  of  Marshall  county  to  Waterson.  Within 
the  decision  of  Shoat  v.  Walker^  6  Kas.  65,  the  deed  relied  upon 
by  Waterson  is  void  upon  its  face.  This  court  has  frequently 
held  that  the  statute  of  limitation  will  not  run  in  favor  of  such 
t.nizdMd-      *  *^^  deed,  while  the  land  intended  to  be  conveyed 

iimiuttoB.  ^y  |.jjg  ^j  ^jgg^  remains  vacant  and  unoccupied. 
ShxxU  V.  Walker y  supra;  Sapp  v,  Morrilly  8  Kas.  677;  Hubbard  v. 
JohnsoTij  9  Eas.  632.  This  court  has  also  held,  that  the  statute 
of  limitations  will  not  run  in  favor  of  a  tax  deed  void  upon  its 
face,  where  the  owner  of  the  land  is  in  possession  of  and  oc- 
cupies the  same.  Sapp  v,  Morrill^  supra. 

Does  the  actual,  open  and  notorious  possession  of  the  prem- 
ises by  the  holder  of  a  tax-deed,  void  upon  its  face,  change  the 
rule,  as  above  cited?  The  authorities  upon  this  question  are 
conflicting.  The  Wisconsin  decisions  support  the  doctrine,  that 
a  person  who  has  be^n  in  the  possession  of  the  real  estate  for 
the  time  within  which  an  action  can  be  brought  to  recover 
&  rjuiMion  property  sold  for  taxes,  after  the  date  of  recording 
tLfSSSli  >  of  the  tax  deed,  (and  in  that  state  the  time  is  three 
*^^  y^^i)  claiming  title  in  good  faith  under  the  tax 

deed,  can  successfully  plead  the  statute  of  limitations,  although 
the  deed  is  void  upon  its  face.     We  are  however  not  satisfied 

with  the  reasoning  of  the  decisions  of  that  state  in  reaching 
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this  coQclusion.  The  decision  strongly  relied  upon,  is  the  case 
of  Lindsay  v.  Fay,  25  Wis*  460.  That  decision  is  based  mainly 
upon  the  case  of  EdgerUm  v.  Bird,  6  Wis.  527,  decided  in  1858. 
That  the  opinion  in  Edgerton  v.  Bird  was  not  so  luminous  and 
satisfactory  as  to  be  entirely  acceptable  to  the  bar  of  that  state, 
is  evident  from  some  of  the  remarks  in  the  decision  rendered 
in  the  case  of  Lindsay  v.  Fay.  In  commenting  upon  the  cases 
of  Edgerton  v.  Bird,  supra,  and  Sprecker  v.  Wakeley,  11  Wis.  432, 
Dixon,  C.  J.,  says: 

''And  yet,  notwithstanding  those  decisions,  the  question  has 
of  late  years  been  often  raised  in  this  court,  as  if  it  was  still  ad 
open  one;  and  now  this  case  comes  up,  and  most  elaborate 
printed  arguments  have  been  submitted  on  the  same  supposi- 
tion. It  is  certainly  tijne  the  question  was  put  at  rest,  and  an 
end  had  of  argument  upon  it.  Aside  from  the  considerations 
generally  prevailing  to  induce  an  adherence  to  past  decisions, 
and  settled  points,  the  question  here  is  one  to  which  the  doc- 
trine of  stare  decisis  applies  with  somewhat  peculiar  force.  It 
is  certainly  better  that  almost  any  question  should  be  settled, 
if  even  upon  doubtful  principles,  than  that  it  should  not  be 
settled  at  all.'' 

The  case  of  Edgerton  v.  Birdy  from  the  argument  therein  ad- 
duced, was  decided  principally  upon  some  statute  of  that  »tate 
making  possession  an  aid  of  a  tax  deed,  or  making  adverse 
possession  or  claim  under  color  of  title  a  basis  for  the  statute 
of  limitation.  The  court  discusses  at  considerable  length  "color 
of  title,"  and  holds,  "that  the  tax  deed  was  sufficient  to  show 
color  of  title  in  Bird,  v/ithout  regard  to  its  intrinsic  worth  as  a 
title,  or  the  informality  in  its  execution,"  and  is  of  the  opinion, 
"that  the  tax  deed  was  properly  admitted  in  evidence  in  that 
case  to  show  colorable  title  in  the  husband  of  the  defendant, 
and  the  character  of  that  possession."  •  In  the  conclusion  of 
the  opinion,  "the  limitation  of  three  years"  within  which  an 
action  must  be  brought  from  the  time  of  recording  the  tax 
deed  of  sale,  is  referred  to  as  also  decisive  of  the  case,  but  no 
authorities  are  stated  in  support  of  this  conclusion,  and  the 
judge  merely  adds : 

**If  any  force  or  effect  is  given  to  this  provision  of  law,  it 
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must,  ander  the  fiEicts  and  ciroamstances  of  this  case^  defeat 
the  action.  The  defendant  has  possession  under  a  recorded 
tax  deed,  and  had  had  possession  under  such  a  deed  more  than 
three  years  at  the  time  the  suit  was  brought.  The  tax  deed 
was  given  in  1841,  and  it  does  not  seem  very  inequitable  to 
apply  this  statute  of  repose  as  a  shield  to  protect  the  possession  ' 
of  the  defendant" 

In  the  ease  of  Sprecker  v.  WakeUjfj  11  Wis.  482,  the  case  of 
JEdgerUm  v.  Bird,  supra,  is  cited  and  affirmed,  and  the  only 
additional  argument  added  to  the  former  opinion,  as  to  the 
three-years  statute  of  limitation,  is  the  language  of  Oole,  J.,  to 
the  effect,  that,  ^^this  is  substantially  the  plain,  positive  and 
express  language  of  the  statute,  and  must  be  regarded  by  the 
courts,  unless  they  are  able  to  discover  some  principle  by 
which  they  can  overrule  and  disregard  it.  I  have  not  been 
able  to  discover  any  ground  upon  which  I  could  declare  this 
provision  of  law  void,  unless  I  went  to  the  extent  of  denying 
to  the  legislature  power  to  pass  statutes  of  limitations,  a  posi- 
tion which  would  be  contrary  to  all  the  authorities.'^  In  the 
opinion  in  Lindsay  v.  Fay^  supra,  the  learned  judge  concedes, 
*^  that  as  the  statute  is  silent  upon  the  question  of  possession, 
and  bona  fide  claim  of  title,  if  it  is  extended  to  tax  deeds  void 
upon  their  face,  it  must  be  by  the  spirit  of  it,  and  by  analogy 
to  the  provisions  of  the  other  statute,  cmd  not  because  such  etzses 
are  within  the  letter  of  it.^*  We  do  not  note  the  cases  of  HUl  v. 
Krick,  11  Wis.  442;  Knox  v.  Cleveland,  18  Wis.  245,  and  others 
of  like  character,  holding  that  the  recording  of  a  tax  deed 
draws  after  it  the  constructive  possession  in  a  case  where  the 
premises  are  unoccupied,  as  this  court  in  cases  already  decided, 
and  hereinbefore  cited,  has  not  sanctioned  this  rule,  when  ap- 
plied to  tax  deeds  void  upon  their  face. 

We  have  thus  fully  quoted  from  the  Wisconsin  decisions, 
because  they  are  relied  upon  in  this  case  to  sustain  the  claim 
of  plaintiff  in  error,  and  are  so  frequently  cited  as  conclusive 
upon  this  question.  The  case  of  JUoore  v.  Braum,  11  How; 
414,  is  in  direct  conflict  with  the  decisions  in  6  Wis^  527, 11 
Wis.  482y  and  25  Wis.  460,  as  the  supreme  court  of  the  United 
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States  thereiD  halds,  that  a  tax  deed,  void  upon  its  face,  does 
not  .bring^  »  defendant  within  the  benefit  of  the  statute  of 
limitations.  Most,  if  not  all  of  the  adjudged  cases  referred 
to  in  the  text-books  in  support  of  the  propositions  maintained 

-  by  the  Wisconsin  decisions  on  this  point,  are  made  under 
statutes  differing  materially  from  those  of  Kansas.  Notably 
is  this  true  in  the  case  of  CSj/fer  v.  Brooks,  20  Ark.  642;  Hoffman 
V.  Harrington^  28  Mich.  90,  and  Waahbume  v.  Cutler^  17  Minn. 
861.  All  of  these  latter  cases  are  upon  the  question  that  tax 
deeds,  even  if  irregular  and  worthless,  are  admissible  in  evi- 
dence, in  connection  with  proof  of  possession,  to  show  claim 
under  color  of  title  in  good  faith  to  let  in  the  statute  of  limita- 
tions. While  such  decisions  to  some  extent  tend  to  support 
the  position  of  counsel  for  plaintiff  in  error,  they  are  not  ex- 
actly in  point,  and  hence  not  conclusive,  even  if  sustained  by 
reason.  The  fact  of  possession,  and  claim  or  color  of  title  in 
good  faith  under  a  tax  deed  in  this  state,  does  not  enter  into, 
or  constitute  an  element  in  the  limitations  prescribed  in  the 
two-years  statute  of  1862,  (Comp.  Laws,  §  11,  p.  879,)  or  in  the 
statute  now  in  force,  (Gen.  Stat,  of  1868,  688,  §16,  subdivision 
8d.)  We  cannot  change  said  subdivision  third  to  read  that, 
"  an  action  for  the  recovery  of  real  property  sold  for  taxes,  can 
only  be  brought  within  two  years  after  the  date  of  the  record- 
ing of  the  tax  deed,  where  the  person  holding  such  deed  has 
been  in  possession  of  the  premises  from  the  date  of  such  re- 
cording under  claim  or  color  of  title  made  thereunder  in  good 
faith.'^  The  law,  as  it  stands  upon  the  statute  book,  is  the  same 
as  to  persons  out  of  possession,  and  claiming  title  to  property 
under  tax  deeds,  as  to  those  in  possession.     The  statute  of  the 

^two  years,  by  its  terms,  applies  as  much  to  the  one,  as  to  the 
other.  Possession  is  not  referred  to  therein;  nor  does  any 
elaim  of  title,  or  entry  under  color  of  title  in  good  fidth,  or 
otherwise,  make  a  part  of  the  provision  of  limitation.  We 
have, no  right  to  extend  its  conditions.  We  are  only  interpre- 
ters of  the  law;.  This  court  having  already  held  that  a  tax 
deed,  void  upon  its  face,  will  not  start  ^e  statute  of  limitation 
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of  two  years,  it  follows  also,  that  a  tax  deed  void  upon  its  fitce 
will  not  protect  a  person  iu  possession  of  the  premises  for  two 
years  nnder  a  like  deed. 

In  answer  to  the  conclusion  to  which  we  haye  arrived,.it  may 
be  argedy  that  no  distinction  should  be  made  against  a  party 
in  possession,  claiming  title  in  good  faith,  between  a  tax  deed 
void  upon  its  fiu^,  and  one  regular  in  form,  but  which  on  ac- 
count of  a  fact  existing  outside  of  the  deed  may  be  invalidated 
in  a  court  by  the  introduction  of  evidence  dehors  the  deed. 
We  do  not  think  this  suggestion,  or  rather  objection,  of  any 
great  weight  The  law  makes  a.  tax  deed,  valid  on  its  face, 
prima  facie  evidence  of  the  regularity  of  all  proceedings,  from 
the  valuation  of  the  land  by  the  assessor,  inclusive,  up  to  the 
execution  of  the  deed;  and  a  person  receiving  such  a  deed 
may  justly  and  properly  rely  on  its  recitals.  He  need  not. 
look,  and  indeed  is  not  expected  to  look,  into  the  facts  appear- 
ing elsewhere  in  the  recorded  proceedings  for  the  levy  and 
collection  of  the  tax.  The  legislature  intended  to  extend  its 
protection  of  the  two-years  statute  of  limitation  to  persons 
holding  tax  deeds,  regular  in  form,  against  proof  aliunde  which 
would  rebut  or  destroy  such  prima  facie  title,  when  such  tax 
deeds  have  been  duly  recorded,  whether  the  party  claiming 
title  thereunder  takes  possession  of  the  premises  or  not.  If  he 
takes  possession,  the  law  wisely  provides,  that  he  shall  recover 
for  all  lasting  or  valuable  improvements  made  upon  the  prem- 
ises, whether  the  tax  deed  be  void  upon  its  face,  or  may  be 
avoided  by  a  fact  existing  in  the  proceedings  for  the  assess- 
ment and  collection  of  the  tax  for  which  the  land  was  sold. 
Smith  V.  Smithy  16  Kas.  290.  Kor  do  we  think  the  principle  we 
have  adopted,  inequitable  or  unjust  At  the  time  Waterson 
took  the  assignment  of  the  tax  certificate  from  the  treasurer, 
the  treasurer  had  no  more  authority  to  assign  the  same  to  him, 
than  the  counsel  appearing  in  this  case,  or  any  other  person 
not  an  officer  of  Marshall  county.  In  March  previous  to  the 
assignment  of  the  tax  certificate,  the  law  giving  the  county 
treasnrers  the  right  to  make  such  transfers,  was  repealed.    Be- 
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ferring  again  to  the  case  of  Shoat  v.  WaUcer^  supra,  we  qaote: 
''A  tax  deed  to  be  sufficient,  when  recorded,  to  set  the  statute 
of  limitation  in  operation  must  of  itself  be  prima  facie  evi- 
dence of  title.  It  is  not  necessary  that  the  deed  be  absolutely 
good  under  all  circumstances.  It  is  not  necessary  that  it  be 
sufficient  to  withstand  all  evidence  that  may  be  brought  against 
it  to  show  that  it  is  bad;  but  it  must  appear  to  be  good  upon 
its  face;  it  must  be  a  deed  that  would  be  good,  if  not  attacked 
by  evidence  aliunde.  When  the  deed  discloses  upon  its  fkce 
that  it  is  illegal,  when  it  discloses  upon  its  face  that  it  is  exe- 
cuted in  violation  of  law,  the  law  will  not  assist  it.  TSo  statute 
of  limitations  can  then  be  brought  in  to  aid  its  validity.  The 
party  accepting  it,  and  claiming  under  it,  has  full  notice  of  its 
illegality,  and  must  abide  the  consequences  of  such  illegality. 
•He  has  no  reason  to  complain/^  And  we  add,  that  actual, 
open  and  notorious  possession  will  not  bring  such  a  deed  within 
the  provisions  of  the  two-years  statute  of  limitations. 

This  conclusion  disposes  of  the  case  against  the  claim  of  the 
plaintiff  in  error;  but  as  a  very  important  question  has  been ' 
presented  by  the  defendant  in  error,  which  is  in  the  record, 
and  which  has  been  argued  to  the  court  in  regard 
Blhte^a'XK'  ^  ^"®  relations  of  mortgagors  and  mortgagees  in 
Sortlllirand   tax  mattcrs,  we  will  consider  whether  the  situation 
mortgagM.       ^^  Waterson,   as  mortgagee,  would  prevent  him 
from  acquiring  title  to  the  mortgaged  premises  by  his  pur- 
chase of  the  tax  certificate,  if  the  assignment  had  been  valid, 
and  obtaining  thereon  a  tax  deed,  so  as  to  cut  off  the  rights 
of  Devoe,  his  mortgagor,  in  the  premises.     This  involves  two 
inquiries — first,   was   there   any   obligation  on  the  part   of 
Waterson  to  pay  the  taxes?   and  second,  was  there  such  a 
relation  of  trust  or  confidence  existing  between  Waterson,  the 
mortgagee,  and  Devoe,  the  mortgagor,  as  to  preclude  the 
former  from  becoming  the  purchaser  of  a  tax  title  on  the 
mortgaged  premises  in  his  own  behalf?    It  is  settled,  that  a 
party  under  obligation  to  pay  taxes,  cannot  acquire  a  title  at 
a  tax  sale.     In  tiiis  state,  the  common-law  attributes  of  mort* 
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gages  have  been  by  statute  wholly  set  aside,  and  the  ancient 
theories  demolished.  The  mortgagee  has  a  mere  security, 
creating  a  lien  upon  the  property,  but  vesting  no  title,  and 
giving  no  right  of  possession  whatever,  either  before  or  after 
breach.  The  statute  confines  the  remedy  of  the  mortgagee  to 
an  ordinary  action,  and  sale  of  the  mortgaged  premises.  Clark 
V.  Beybvm^  1  Eas.  281;  Chick  v.  WiUeta,  2  Eas.  885.  Waterson 
neither  had  the  actual  possession,  nor  the  right  of  possession 
of  the  premises,  as  mortgagee.  He  was  required  to  pay  taxes 
to  the  state  on  his  note  and  mortgage,  and  he  performed  his 
obligation,  so  far  as  his  note  and  mortgage  were  concerned, 
when  he  discharged  that  duty.  By  loaning  money  to  Devoe, 
and  taking  mere  security,  it  cannot  be  said  that  he  either 
covenanted  or  promised  to  pay  Devoe's  taxes.  The  contrary 
is  true.  Devoe  was  not  only  under  obligation  to  pay  the  taxes 
on  the  land  he  owned,  but  he  was  under  duty  to  protect  the 
lien,  or  security,  of  Waterson,  by  providing  for  the  payment 
of  the  taxes,  so  that  such  lien  or  security  should  not  be 
destroyed  by  his  default  or  negligence.  It  is  a  well-settled 
rule  of  equity,  that  a  party  shall  not  take  advantage  of  his 
own  wrong.  Yet  the  argument  is  made  in  this  case,  that 
because  Devoe  refused  to  perform  his  obligation  to  pay  taxes, 
refused  to  comply  with  his  written  promise  to  pay  his  note, 
so  acted  as  to  compel  Waterson  to  advance  additional  moneys, 
not  contemplated  when  the  loan  was  made  and  the  security  taken, 
in  order  to  save  his  security,  that  thereby,  such  a  relation  of 
confidence  existed  between  Waterson  and  Devoe  as  to  make  the 
taking  of  a*  tax  deed  by  the  former  an  act  of  fraud  against  the 
rights  of  the  latter.  The  argument  is  fallacious.  The  reasons 
are  all  in  favor  of  holding  that  a  mortgagee,  under  our  laws, 
not  in  possession  of  the  premises  may  obtain  title  to  the  mort- 
gaged property  by  a  fair  purchase  at  a  tax  sale.  It  cannot  be 
said  that  Waterspn  was  under  obligation  to  pay  the  taxes,  he 
not  having  been  in  possession  at  .the  time  of  the  assessment; 
nor  were  the  lands  assessed  against  him,  uor  was  lihere  any 
agreement  with  the  mortgagor  to  pay  the  same*    He  cannot 


Digitized  by 


Google 


284  SUPREME  COURT  OP  KA:NSAS. 

Waterson  v.  Devoe. 

be  held  liaible  as  having  any  title  in  the  land,  as  oar  statute 
negatives  the  idea  of  title  in  the  mortgagee.  Kthe  theory  be 
advanced,  that  the  mortgagee  is  precluded  from  accepting  a 
tax  deed  for  his  own  benefit,  because  the  law  will  presume 
that  he  did  so  for  the  protection  of  his  own  interest  merely, 
and  not  to  acquire  title,  we  answer,  then,  in  this  case  such  a 
presumption  of  the  law  cannot  be  sustained*  Waterson  did 
not  step  forward  and  redeem  the  property  from  sale,  but  he 
took  or  attempted  to  take  a  transfer  of  the  tax  certificate,  and 
thereafterward  obtained  the  tax  deed.  This  action  on  his 
part,  and  like  action  on  the  part  of  any  mortgagee  similarly 
situated,  shows  an  intention,  or  an  election  on  the  part  of  such 
person,  to  occupy  the  relation  of  purchaser,  with  all  the  rights 
and  incidents  which  the  law  attaches  to  it  The  acts  of  a  per- 
son, under  such  circumstances,  do  not  support  the  presumption 
which  the  authorities  holding  contrary  to  the  doctrine  herein 
expressed  would  have  the  law  imply.  The  &ct  that,  under 
our'  statute,  the  mortgagee  may  pay  and  discharge  the  taxes 
on  the  mortgaged  premises,  and  collect  the  amount  so  paid  in 
his  foreclosure  suit,  does  not  change  the  rule.  Such  provision 
of  the  law  g^ves  him  the  choice,  if  he  desires,  of  paying  the 
taxes,  and  secures  him  in  the  way  of  a  lien  for  the  amount  so 
paid.  It  does  not  make  it  obligatory  upon  him  to  do  so,  nor 
does  it  create  the  relation  of  trust  and  confidence  between  him 
and  the  mortgagor.  This  statute  does  not  change  the  obliga- 
tion, in  this  respect,  of  the  mortgagee.  Section  185,  G^n.  Stat 
1868,  p.  1062;  §148,  Laws  1876,  p.  97.  We  think  that  a  re- 
view  of  the  authorities  will  sustain  our  Conclusion.  In  the 
case  of  WiiUams  v.  Toxonsendy  81  Kew  York,  415,  the  question 
was  directly  presented  and  decided,  as  above  stated.  Smith  v. 
LewiSy  20  Wis.  869,  is  in  support  of  the  same  view.  In  Chap- 
man V.  MuOy  7  Ind.  Eq.  R.  (N.  S.)  292,  it  is  held,  ''that  the 
principle  in  relation  to  dealings  between  trustee  and  cestui  que 
truatj  as  adopted  by  courts  of  equity,  do  not  apply  to  the  case 
of  mortgagor  and  mortgagee.  Dependence,  and  the  duty  of 
protection,  are  not  involved  in  this  relation,  and  they  may 
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deal,  subject  only  to  the  ordinary  priaciples."  In  WalthaWs 
Ez'rs  V,  BioeSj  84  Ala.  91,  it  is  held,  ^'.that  the  acceptance  of 
a  mortgage  does  not  estop  the  mortgagee  from  purchasing  the 
mortgaged  property  under  judgments  having  alien  paramount 
to  that  of  the  mortgage/'  In  Harrison  v.  Roberta^  6  Florida, 
711,  it  is  also  held,  ^^  that  there  is  no  rule  of  law,  or  principle 
of  equity,  which  prevents  the  first  mortgagee  from  purchasing 
the  mortgaged  property  when  sold  at  sheriff  sale  under  a  judg- 
ment prior  to  the  mortgage;  and,  in  such  a  case,  he  takes  ab- 
solute title."  The  cases  that  support  the  rule,  that  a  mortgagee 
cannot  affect  the  rights  of  a  mortgagor  by  purchasing  the.  prop- 
erty at  a  sale  for  delinquent  taxes  accruing  on  the  premises, 
are  either  made  in  states  where  the  common  law  prevays  as  to 
the  character  of  mortgages,  or  in  actions  in  which  th^  mort- 
gagee was  in  the  actual  possession  of  the  premises.  In  Chick- 
ering  v.  FaUe^  26  HI.  607,  the  argument  of  the  court  shows  that, 
in  ^at  state,  by  the  mortgagerdeed  the  legal  title  passes  to  the 
mortgagee,  but  in  equity  the  right  of  redemption  remains  in 
the  mortgagor,  even  after  condition  broken.  Upon  a.  failure 
to  perform  the  condition,  the  title  apparently  becomes  absolute 
in  the  mortgagee,  and  is  clearly  color  of  title,  and,  after  condi- 
tion broken,  the  mortgagee,  at  law,  may  bring  his  action  of 
ejectment  and  recover  possession.  This  is  not  so  in  Kansas; 
and  hence,  in  this  state,  the  Illinois  authorities  are  not  in  point 
on  the  question  decided.  In  Brown  v.  LemonSy  44  N.  H.  475, 
where  it  was  held  the  mortgagee  could  not  acquire  title  against 
the  mortgagor,  the  mortgagee  was  in  actual  possession,  taking 
the  rents  and  profits.  The  court  below  held  differently  in  its 
conclusions  of  law  as  to  the  rights  of  a  mortgagee,  than  here 
decided;  but  as  the  deed  was  properly  held  void  on  its  face, 
and  the  statute  of  limitations  held  not  applicable,  and  as  Water- 
son  was  allowed  by  the  court  the  benefit  of  both  the  occupying- 
claimant  act,  and  section  117  of  the  tax-law,  (Gen.  Stat  1868, 
p.  1067,)  no  error  was  committed  affecting  any  right  of  the 
plaintiff  in  error  to  his  prejudice. 
The  counsel  for  the  defendant  in  error,  assuming  that  tljus 


Digitized  by 


Google 


286  SUPREME  COURT  OF  KANSAS. 

EndresB  v.  Ent. 

court  would  hold  the  purchase  of  the  tax  certificate,  and  the 
acceptance  of  the  tax  deed  by  the  mortgagee,  as 
**  iSSSSiinf  redemption  of  the  land  from  taxes  for  the  benefit 
of  the  mortgagor,  asks  us  to  modify  the  judgment 
of  the  court  below,  so  as  to  allow  to  Waterson  only  seven  per 
cent,  interest  upon  the  taxes  paid  by  him,  and  to  refuse  him 
the  benefits  of  the  occupying-claimant  act  We  do  not  think 
the  questions  can  be  raised  by  the  defendant  in  this  way.  The 
only  party  who  has  filed  a  petition  in  error  here,  is  Water- 
son.  Devoe  does  not  come  to  this  court  alleging  error  in  the 
action  of  the  court  below.  He  has  filed  no  motion  for  a  new 
trial,  and  he  cannot  now,  simply  on  his  brief,  ask  the  rulings 
of  the  court  below  to  be  reversed  or  modified  at  his  instance. 
He  is  not  the  complaining  party.  He  has  filed  no  petition 
in  error.  He  is  held  satisfied  with  the  judgment  ori^nally 
rendered. 

The  judgment  will  be  afiirmed. 

Brewbr,  J.,  concurring. 

Valentinb,  J.,  not  expressing  any  opinion. 


William  Endbbss  v.  M.  L.  Ent  et  oL 

1.  Undkrtakino,  To  Bdeau  Attached  Property;  Not  Affected  by  SarpLuaag^^ 
Where  E.  causes  ah  undertaking  to  be  executed,  in  a  civil  action  pending 
before  a  justice  of  the  peace  in  which  an  order  of  attachment  has  issued, 
and  a  levy  made  on  E.'s  personal  property,  to  obtain  a  release  of  the 
property  from  attachment,  in  which  undertaking  the  defendant  and  hia 
surety  bind  themselves  ^to  the  plaintiff^  in  the  sum  of  eighty-five  dol- 
lars that  .the  defendant  shall  perform  the  judgment  of  the  said  magis- 
trate in  this  action  touching  the  attachment  herein"  and  such  undertaking 
is  approved  by  the  justice  and  filed  with  him:  Held,  That  the  undertak- 
ing is  in  effect  a  statutory  bond;  that  the  words,  '^touching  the  attach* 
ment  herein,"  should  be  treated  as  surplusage,  and  that  the  defendants 
are  liable  on  the  undertaking,  on  fiiiling  to  pay  the  judgment  in  the 
original  action. 
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-^ Adkn  <m  Vndmidkmg;  Pardes;  D^ente,    All  the  parties  in  an 

undertaking  in  attachment  may  be  sued  thereon,  without  ieaning  execa- 
tion  against  the  principal.  It  is  sufficient  to  set  forth  in  the  bill  of 
particulars  the  bond,  a  release  of  the  attached  property  thereon,  the 
judgnnent,  and  its  non-payment  It  is  a  matter  of  defense  to  show  a  sat> 
iafaction  of  the  judgment 


JSrrar  from  Leavenioorth  District  Court. 

Action  brought  by  JEkdress  on  an  undertaking  given  by  MrU 
as  principal,  and  Douglass  as  surety,  in  July  1876,  to  release 
certain  property  of  MU's  which  had  been  seized  and  was  held 
nnder  an  order  of  attachment  At  the  trial  in  the  district 
court,  at  the  December  Term  1876,  when  Endreas  rested,  the 
defendants  demurred  to  the  evidence.  The  court  sustained 
the  demurrer,  and  gave  judgment  in  favor  of  defendants  for 
costs.    Plaintiff  brings  the  case  here. 

C.  F.  W.  DasskTy  for  plaintiff. 

Douglass  ^  Eat^  defendants,  for  themselves. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  Endress  sued  Ent  before  a  justice  of  the 
peace  on  an  account  for  goods  sold,  payment  to  be  made  on 
delivery.  Ent  failing  to  pay,  the  identical  property  sold  was 
seized  on  attachment.  To  release  the  property  from  attach- 
ment, Ent  as  principal,  with  John  0.  Douglass  as  surety,  exe* 
cuted  the  following  undertaking: 

{Courty  and  J^ile.)  "We* bind  ourselves  to  the  plaintiff,  Wil- 
liam Endress,  in  tiie  sum  of  eighty-five  dollars,  ttiat  the  de- 
fendant, M.  L.  Ent,  shall  perform  the  judgoient  of  the  said 
magistrate  in  this  action  touching  the  attachment  herein.'' 

This  undertaking,  and  the  security  therein,  were  approved 
and  accepted  by  the  justice  of  the  peace.  Endress  recovered 
judgment  against  Ent,  and  the  judgment  remaining  unsatisfied, 
suit  was  brought  against  Ent  and  Douglass  on  said  undertake, 
ing,  and  judgment  rendered  by  the  justice  of  the  peace  against 
them.    From' this  judgment  an  appeal  was  taken  to  thedis* 
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triot  coart,  and  jadgment  rendered  in  favor  of  defendants  for 
costs.  The  only  question  raised  is,  whether  defendants  are 
liable  on  the  undertaking,  on  failing  to  pay  the  judgment  in 
the  original  action.  Section  52  of  the  justices  act,  (Gen.  Stat. 
1868,  p.  787,)  provides,  that— 

^^If  the  defendant,  or  other  person  in  his  behalf,  at  any  time 
before  judgment,  cause  an  undertaking  to  be  executed  to  the 
plaintiff,  by  one  or  more  sureties,  resident  in  the  county,  to  be 
approved  by  the  justice,  in  double  the  amount  of  the  plamtiff 'a 
cbim,  to  be  stated  in  his  affidavit,  to  the  effect  that  the  de- 
fendant shall  perform  the  judgment  of  the  justice,  the  attach- 
ment in  such  action  shall  be  discharged,  and  restitution  made 
of  any  property  taken  under  it,  or  the  proceeds  thereof  Such 
undertaking  shall  also  discharge  the  liability  of  a  eamishee,  in 
such  action,  for  any  property  of  the  defendant  in  his  hands.'' 

Omitting  the  words,  *' touching  the  attachment  herein,"  the 
bond  in  question  conforms  to  the  above  section  of  the  statute. 
Does  the  addition  of  these  words  avoid  the  bond,  as  a  statutory 
obligation?  We  think  not.  Technically,  there  could  be  no 
judgment  ^'touching  the  attachment  herein."  These  words 
are  meaningless.  In  an  action  where  an  order  of  attachment 
has  been  issued,  and  a  levy  made  thereunder,  if  judgment  be 
LUndtrteUac  rcuderod  for  the  plaintiff,  and  no  bond  has  been 
h?^^^  executed  that  the  defendant  shall  perform  the  judg- 
*■*'  ment  of  the  justice,  the  property  attached  is  sold,  by 

order  of  the  justice,  under  the  same  restrictions  and  regula- 
tions as  if  levied  upon  by  execution,  and  the  judgment  is  sat- 
isfied from  the  proceeds  of  such  sale,  if  sufficient  therefor.  An 
order  to  sidll  the  attached  property,  made  by  a  justice,  is  not  a 
judgment  touching  the  attachment.  The  words,  so  unneces- 
sarily added  to  the  undertaking,  as  used,  have  no  certain 
meaning,  and  must  be  treated  as  surplusage.  With  the  words, 
^Houching  the  attachment  herein,"  disregarded,  the  undertak- 
ing was  executed  in  full  compliance  with  the  provisions  of  said 
section  52,  and  we  hold,  under  this  view,  that  the  defendants 
are  liable  on  the  undertaking,  on  failing  to  pay  the  judgment 
in  tiie  original  action. 
It  is  insisted  by  the  defendants,  that  the  undertaking  was 
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intended  aa  a  forthcoming  bond,  as  described  in  section  88  ol 
the  justices  act,  (Gen.  Stat  782,)  and  thej  cite  the  action  of  thi 
justice  in  overruling  the  motion  of  Ent  to  discharge  the  attach- 
ment. The  bond  is  very  dissimilar  from  the  undertaking  re- 
quired by  said  section  83,  and  cannot,  by  us,  be  construed  into 
an  undertaking  that  the  property  attached  in  this  action,  or  its' 
appraised  value  in  money,  should  be  forthcoming  to  answer 
the  judgment  of  the  court.  The  constable  did  not  take  the 
bond  in  question,  and  no  appraisement  was  had;  it  was  ap- 
proved by  the  justice,  and  filed  by  him,  and  thereupon  the 
property  was  left  with  Ent  by  the  order  of  the  justiqe.  At  the 
time  Ent  made  the  motion  to  discharge  the  attachment,  there 
was  in  fact  no  attachment  in  the  case  to  be  discharged,  the 
attachment  issued  and  levied  having  been  previously  dis- 
charged by  virtue  of  the  acceptance  by  the  justice  of  the 
undertaking  given  by  the  defendants,  and  the  release  of  all 
the  property  thereon  to  Ent  Upon  the  rendition  of  the  judg- 
ment, no  order  was  made  to  sell  the  attached  property,  and 
this  shows  that  the  justice  considered  the  undertaking  con- 
ditioned for  the  payment  of  the  judgment,  and  not  for  the 
forthcoming  of  the  property,  or  its  value  in  money,  on  the  day 
of  sale.  Afterward,  the  same  justice  rendered  judgment  on 
the  undertaking  in  this  action  against  the  defendants,  thus 
conclusively  proving  that  he  treated  the  undertaking  as  given 
in  pursuance  of  said  section  62,  and  not  under  section  88. 

The  defendants  further  insist,  that  the  court  below  prop- 
erly sustained  the  demurrer  to  the  evidence,  and  rendered 
judgment  for  the  defendants,  because  there  was  no  evidence 
introduced  on  the  trial  that  the  judgment  against  Ent  re- 
mained unsatisfied.     On  the  hearing  of  the  case, 
tm^ilSti   the  plaintiff  produced  the  undertaking  sued  on,  the 
execution  of  which  defendants  admitted,  and  then 
gave  in  evidence  all  the  proceedings  in  the  case  of  the  plain- 
tiff against  the  defendants  in  the  action  to  recover  on  tho 
undertaking,  and  also  all  the  proceedings  in  the  original  case 
of  the  {>laintiff  against  Ent,  including  the  release  of  the  at- 
tached property  on  the  undertaking,  and  the  rendition  of  the 
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original  judgment  of  $42.50,  and  $8.85  costs.  This  evidence 
was  sufficient.  The  production  of  the  judgment  against  Ent, 
with  the  docket  of  the  justice,  and  all  the  proceedings  and 
papers  in  that  case,  showed  that  the  judgment  had  been  duly 
rendered,  and  still  remained  unsatisfied.  If  the  defendants 
contested  the  question  as  to  said  judgment  being  unsatisfied, 
that  was  a  matter  of  defense,  and  they  should  have  offered  the 
proof,  if  any  existed,  to  the  contrary. 

The  judgment  of  the  court  below  will  be  reversed,  and  a 
new  trial  ordered. 

All  the  Justices  concurring. 


John  B.  Munson  v.  Oomm'bs  ov  Mobbis  Countt. 

CouKTY  Attornbt;  jEfta  Power  to  Represent  Ommty,  OeaseB  wUh  ^m  TVmt  qf 

Office.  The  authority  of  a  county  attorney  to  represent  the  county  ter- 
minates with  his  term  of  office.  Payment  to  him  thereafter,  by  the 
derk  of  the  district  coart,  with  knowledge  of  the  expiration  of  his  term 
of  office,  of  money  collected  on  a  judgment  in  &Tor  of  the  county,  is  not 
payment  to  the  county,  notwithstanding  such  judgment  was  rendered  in 
an  action  brought  by  him  as  county  attorney  during  his  term  of  offioe. 

Error  from  Morris  District  (JowL 
The  board  of  county  commissioners  recovered  a  judgment 
against  Munson  and  five  others,  at  the  November  Term  1875, 
of  the  district  court.    The  defendants  bring  the  case  here. 

T.  K.  Johnston^  for  plaintiffs  in  error. 

A.  MoseTj  county  attorney,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbewbr,  J. :  Thie  was  an  action  brought  by  the  board  <rf 
^commissioners  of  Morris  county  against  John  B.  Munson,  as 
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derk  of  the  district  court,  and  the  other  defendants  below,  aa 
Mb  bondsmen,  to  recover  the  sum  of  $600,  which  plaintiff  be- 
low  alleged  had  been  received  by  the  ssdd  Munson  in  his 
official  capacity  as  said  clerk,  as  a  part  payment  upon  two  sev- 
eral judgments  before  that  time  obtained  by  said  board  oi 
commissioners,  against  John  R  Horner  and  others,  and  which 
said  judgments  were  then  remaining  of  record  unsatisfied  in 
eaid  clerk's  office;  and  which  said  sum  of  money  the  said 
Munson  had  refused  to  pay  over  to  said  board  on  demand. 
The  defendants  answered,  by  admitting  that  Munson  was  clerk 
of  said  court,  that  said  defendants  executed  the  bond  as 
alleged  in  the  petition,  and  that  said  board  had  recovered  a 
judgment  against  Horner  and  others,  but  denied  generally  all 
the  other  allegations  of  the  petition.  (Tpon  these  pleadings 
the  case  was  tried,  and  judgment  was  rendered  in  favor  of  the 
board  of  commissioners  for  the  sum  of  $600,  and  costs. 

Upon  the  trial,  it  appeared  that  the  cilses  against  Horner 
and  others  had  been  commenced  for  the  board  of  commission- 
ers by  Duncan  McDonald,  who  was  at  that  time  county  attor- 
ney of  Morris  county,  but  that  before  the  judgments  were 
obtained  his  term  of  office  had  expired,  and  A.  Moser  had 
been  elected  as  his  successor  at  the  election  held  in  November 
1874.  There  was  also  the  testimony  of  the  county  clerk,  that 
the  records  of  his  office  showed  no  employment  of  McDonald 
in  the  cases  subsequent  to  the  expiration  of  his  term  of  office; 
the  testimony  of  the  chairman  of  the  county  board  that 
McDonald  was  not  employed,  and  of  Moser  that  he  never 
recognized  McDonald  as  having  any  connection  with  the  case. 
It  alto  appeared  that  $3,000  had  been  properly  received  by 
the  clerk  on  the  Horner  judgments  above  referred  to,  and  paid 
by  him  over  to  McDonald,  and  by  the  latter,  save  $600  which 
he  claimed  as  attorney-fees,  paid  over  to  the  county  treasurer. 
The  journal  entries  of  the  two  judgments  read,  that  the  plain- 
tiff appeared  by  McDonald  as  well  as  by  Moser.  Munson  was 
clerk  at  the  time  of  these  entries,  but  by  whom  they  were  pre^ 
parody  does  not  appear.  There  was  testimony  aUo  4hAt  Mun- 
son said  he  knew  that  McDonald's  term  of  office  had  expired, 
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bat  thought  it  was  his  daty  to  prosecute  the  cases  be  com- 
menced to  final  judgment,  and  that  the  county  commissioners 
were  trying  to  beat  him  out  of  his  fees.  No  special  findings 
were  made,  but  only  a  general  finding  for  plaintiff. 

The  clerk  having  in  his  ofiScial  capacity  properly  received 
the  money  due  on  the  judgments  to  the  plaintiff  therein,  can 
defeat  this  action  only  by  showing  that  he  had  paid  the  same 
over  to  the  plaintiff,  or  some  party  legally  entitled  to  receive 
it    It  is  no  defense,  that  he  paid  the  money  to  some  creditor 
of  the  plaintiff;  and  it  matters  not  therefore  whether  McDon- 
ald had  a  legal  claim  against  the  county  for  the  money  by  him 
retained.     When  a  private  party,  who  has  been  represented 
in  a  litigation  by  an  attorney  whom  he  had  employed,  dis- 
charges such  attorney  firom  Airther  employment  in  that  liti* 
gation,  he  is  no  longer  bound  by  the  acts  of  such  attorney; 
and  if  knowledge  of  this  discharge  is  brought  to  the  clerk, 
the  latter  cannot  thereafter  relieve  himself  firom  liabilily  to 
the  party  by  payment  to  the  attorney.    Employment  of  an 
attorney,  does  not  constitute  a  permanent  agency,  but  is  as  a 
rule  terminated  at  the  will  of  the  employer;  and  the  author- 
ity of  the  attorney  ceases  immediately  upon  the  termination 
of  the  employment     Now,  the  relation  of  attorney  and  client, 
between  the  county  attorney  and  the  county,  subsists  only  by 
virtue  of  the  occupancy  of  the  office,  and  terminates  with  the 
end  of  the  official  term.    So  long  as  he  holds  the  office  of 
county  attorney,  he  is  authorized  to  represent  the  county. 
This  authority  comes  with  his  office,  and  goes  when  hb  official 
term  expires.    Whenever  the  people  elect  a  successor,  it  is 
tantamount  to  a  revocation  of  authorily.    Bo  when  McDon- 
ald's term  of  office  expired,  and  Moser  succeeded  him  there- 
in, his  authority  to  represent  the  county  ended.    Payment  to 
him  thereafter,  discharged  no  liability  to  the  county.     That 
his  term  of  office  had  expired,  the  clerk  as  a  matter  of  fiust 
knew,  even  if  he  was  not  charged  with  notice  thereof.     The 
testimony  discloses  no  private  employment;  in  &ct,  it  ahows 
there  was  none.    He  had  no  authority  to  receive  tfaia  xftoney, 
and  the  clerk  in  paying  it  to  him  in  no  manner  discharged 
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his  liability  to  the  county.    We  see  no  error,  and  the  judg- 
ment muBt  be  affirmed. 
All  the  Justices  concurring. 


Eliza  G.  Abebl  v.  Georgb  H.  Harrinoton. 

1.  PLBADiva;  AvermerU  a$  to  Execution  rf  Note.  Where  a  petition  alleges, 
that  "the  defendant,  by  Charles  A.  Phillip  and  John  T.  Abeel,  her  attor* 
neyB-in-foct,  made  and  delivered  to  one  L.  M.  Taylor,  her  promifisory 
note  of  that  date,  and  thereby  promised  to  pay  to  said  L.  M.  Taylor  or 
order/'  etc.,  and  a  copy  of  said  note  is  attached  to  said  petition  as  a  part 
thereof,  which  is  signed  as  follows:  "Eliza  0.  Abeel,  by  Charles  A.  Phil- 
lip and  John  T.  Abeel  "-^C  Eliza  0.  Abeel  being  the  defendant,  and  the 
soffidency  of  the  petition  not  being  in  any  manner  attacked  until  after 
Judgment )—Ae{d,  that  the  allegations  of  the  petition,  with  regiucd  to  the 
execution  of  the  note,  are  sufficient  to  charge  the  defendant. 

S,  Attosney-Fkb;  Judgmeni  upon  Default,  Where  the  court  in  rendering 
judgment  on  a  promissory  note  includes  in  such  judgment  an  attorney- 
f(Be  of  fifty  dollars,  and  afterward,  on  a  motion  being  made  by  the  de- 
fendant to  vacate  the  entire  judgment,  overrules  said  motion,  but  at  the 
same  time  so  modifies  the  judgment  as  to  make  it  a  judgment  only .  for 
the  amount  of  the  note  and  interest,  and  costs,  hdd^  that  the  judgment 
as  thus  modified  is  not  erroneous,  even  if  it  was  erroneous  to  tiie  extent 
of  laid  attorney-fee,  as  originally  rendered. 

Error  frcm  Sedgwick  District  Ckmrt. 

Action  by  Harrington^  on  a  promissory  note,  and  judgment 
at  the  May  Term  1874.  The  facts,  and  proceedings,  are  fully 
stated  in  tiie  opinion.    Abed  brings  the  case  here. 

Qeo.  JET.  English^  for  plaintiff  in  error. 
Stanley  ^  SatUmj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinx,  J. :  This  was  an  action  on  a  promissory  note. 
The  first  question  presented  in  this  court  is,  whether  the  peti- 
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tion  below  Bufficiently  alleged  that  the  note  was  executed 
by  Abeel,  defendant  below.  With  regard  to  this  matter,  tbe 
petition  below  alleged  as  follows:  ^<0n  the  26th  of  May  1873, 
the  defendant,  by  Charles  A.  Phillip  and  John  T.  Abeel,  her 
iittorneys-in-fact,  made  and  delivered  to  one  L.  M.  Taylor 
her  promissory  note  of 'that  date,  and  thereby  promised  to 
pay  to  said  L.  M.  Taylor  or  order,  four  months  i^r  the  date 
thereof,  the  sum  of  two  hundred  and  eighty  dollars.  *  *  * 
A  copy  of  said  note,  with  all  th«  indorsements  thereon,  is 
hereto  attached,  marked  exhibit  ^A/  and  made  a  part  of  this 
petition*"  Exhibit  "A,"  attached  to  the  petition,  was  a  writ- 
ten instrument,  dated  ^Wichita,  £ansas,  May  26th,  1873,'' 
and  commenced  as  follows:  ^^For  value  received,  four  months 
after  date,  I  promise  to  pay,"  etc. ;  and  it  was  signed  as  fol- 
lows: "Eliza  C,  Abeel,  by  Ohas.  A.  Phillip  &  John  T. 
AbeeL" 

The  defendant  made  no  appearance  in  the  court  below  un- 
til after  judgment  was  rendered  against  her  on  the  allegations 
of  said  petition.  The  judgment  was  by  default.  We  think 
the  petition  sufficiently  alleged  that  the  defendant  executed 
said  note.  But  if  the  defendant  had  desired  that  the  plaintiff 
should  state  more  specifically  in  his  petition,  in  what  manner 
she  gave  authority  to  Charles  A.  Phillip  and  J.  T.  Abeel  to 
execute  Baid  note  for  her,  she  should  have  appeared  in  the 
case,  and  have  moved  the  court  to  require  the  plaintifiT  to 
make  a  more  specific  statement  concerning  such  matter.  In 
the-  absence  of  any  such  a  motion,  the  allegations  which  were 
actually  made  in  said  petition  we  think  are  amply  sufficient. 

The  next  and  only  other  question  is,  whether  the  court  he- 
low,  by  including  in  the  judgment  as  originally  rendered,  an 
attorney-fee  of  fiily  dollars,  so  vitiated  the  entire  judgment, 
that  no  part  of  it  could  afterward  be  allowed  to  stand.  The 
facts  upon  which  this  question  is  raised  are  as  follows:  The 
summons  which  was  served  upon  the.  defendant  was  indorsed 
as  follows :  "  Suit  brought  for  the  recovery  of  money;  amount 
claimed  $280,  with  interest  from  the  23d  of  September  1878, 
1^  the  rate  of  twelve  per  cent  per  annum,  and  an  attorney-fee 
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Oft. 


— ,  and  costs  of  suit'*    The  court  rendered  judgment 
^ginally,  not  only  for  the  amount  of  the  note  and  interest, 
1  ^d  costs,  but  also  for  an  attorney-fee  of  fifty  dollars.    After- 

^Mthe  defendant  appeared  in  the  case,  and  moved  the  court 
^  Vacate  the  entire  judgment,  tipon  various  grounds.    The 
^urt  overruled  the  motion,  but  at  the  same  time  so  modified 
^^  judgment  as  to  make  it  a  judgment  only  for  the  amount  of 
tte  note  and  interest  thereon  from  October  28d  1878,  and  for 
<^08ta,  not  including  the  costs  of  said  motion.    There  can  cer- 
tainly  be  no  valid  objection  to  the  judgment  as  tiius  modified, 
eiren  if  it  was  erroneous  as  originally  rendered.    And  the  court 
^fopir  certainly  did  not  commit  any  error  against  the  defendant 
l!^^  by  thus  modifying  the  judgment 
^^  Judgment  as  thus  modified  will  be  affirmed. 

"^^  tJie  Justices  concurring. 


isov,  ToPBXA  k  Saitfa  Fk  Rlb.  Oo.  t.  John  L. 

Rbtford. 

tog^?^^^*'^cnos8;  Particuiar  FtictB;  Error,    It  is  often  imwise  for  a  trial  court 
asj^^^^^^^  a  single  eircomstance  from  the  evidence,  and  thereupon  found 


Qi^^^  ^^-^al  and  sepaiate  instruction  to  the  jury.  Such  action  may  cause  a 
th^  ^  ^  ^^^ection  to  the  jury,  and  be  considered  substantial  error,  although 
2.  _^^^  ^^^^  «truction  itself  is  not  clearly  erroneous.  IHead  v.  Dyson,  31-74, 76.] 
fler^.— ^^2Zr^ —  iVacfic«;  Excepting  to  Instructions.  Where  the  court  gives  a 
an^J^^^^  of  instructions,  each  of  which  is  separately  stated  and  numbered, 
in^  ^^^e  record  of  the  exception  reads  fis  follows:  ''At  the  time  of  read* 
all  '  ^^^e  above  instructions  to  the  jury,  the  defendant  duly  excepted  to 
tJjL^^.^^'^id  to  each  and  every  of  them" — the  supreme  court  will  presume 
^J^i;^*  exceptions  were  duly  taken  to  each  of  the  instructions  separately. 
.ZI^'^^'  •'•  ^^^>  31-274,  276.] 

«*  xlw"*"^"^  Evidence;  Prep&nderanee  of  Ta»xmofKii,    An  instruction  steting, 

l^^.^^^t  a  preponderance  of  the  evidence  does  not  necessarily  imply  the 

^^^^ter  amount  of ,  eyidjence,  but  that  which  is  most  reasonable  and 

|[^^^  of  belief^  under  all  the  circumstances  surrounding  \i^\hdd^  mis- 

^<Jing.  *  [See  Chttwon  «.  BmiOi,  20-28;  QciHvn  «.  JeMierwon,  20-373.] 
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JEhrar  from  Lyon  District  Court. 

Bbtford  Bued  the  BaUroad  Company,  and  recovered  judg- 
ment at  the  March  Term  1875,  of  the  diatrict  court.  T/ie 
MaSroad  Company  brings  the  case  here  on  error.  The  facts^ 
and  the  proceedings  in  the  court  below,  sufficiently  appear  in 
the  0ubjoined  opinion. 

Boss  Bwms^  and  J.  Q.  Waters,  for  plaintiff  in  error. 
Buggies  ^  Starry,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTbK,  0.  J. :  Retford  brought  suit  against  the  plaintiff  in 
error  to  recover  damages  for  permanent  disability  of  body  and 
mind,  resulting  from  an  injury  received  by  him  on  May  20th 
1878,  while  in  the  performance  of  his  duty  as  baggageman  on 
one  of  the-  trains  of  the  A.  T.  ft  Santa  F6  R.  R.  Co.,  in  being 
hurled  from  the  car  by  coming  in  contact  with  a  coal-chute, 
erected  by  the  railroad  company  at  a  switch,  or  station,  called 
Peterton,  and  which  coal-chute  defendant  in  error  claimed  was 
8tat«mnt«r  within  six  inches  of  where  the  cars  of  the  said  rail- 
ih«o«M.  j.^j^j  passed  in  going  along  the  track,  and  thereby 
dangerous  to  the  passengers  and  employes  upon  the  cars  pass- 
ing the  chute.  He  also  alleged  in  his  petition  that  the  accident 
occurred  without  any  fault  on  his  part,  while  he,  in  a  careful 
and  prudent  manner,  and  as  a  part  of  his  duty,  attempted  to 
throw  and  toss  letters  and  packages  he  had  in  his  possession 
for  the  station  of  Peterton,  to  the  station-agent  there,  the  train 
at  the  time  not  stopping,  but  proceeding  past  the  place  at  the 
rate  of  fifteen  miles  per  hour.  The  plaintiff'  in  error  answered, 
denying  all  the  allegations  contained  in  the  petition,  and  for 
a  second  defense  admitted  that  Retford  received  an  iiyury  of 
some  kind  about  the  time  stated,  but  averred  that  such  injury 
was  received  without  the  fault  of  the  plaintiff  in  error;  that 
afterward,  and  before  the  bringing  of  this  action,  Retford  made 
a  claim  for  damages  for  such  iiyuty,  and  the  plaintiff  in  error 
delivered  to  Retford  $146.  he  accepting  and  receiving  it  in  fiill 
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satis&ction  and  discharge  of  the  damages  and  caase  of  action 
alleged  in  his  petition.  Retford  replied,  denying  the  allega- 
tions contained  in  the  second  defense,  and  for  a  further  reply 
alleged,  that  if  he  did  receive  the  said  sum  of  money  it  was 
received  hy  him  as  and  for  wages  due  at  that  time  from  plain- 
tiff in  error  for  services  rendered  at  the  instance  and  request 
of  plaintiff  in  error,  and  not  in  satisfaction  of  his  claim  men- 
tioned in  his  petition.  On  the  trial  a  general  verdict  was  re- 
turned, assessing  the  damages  of  Retford  at  $4,500;  and  the 
following  answers  to  the  questions  of  fact  submitted  to  the 
jury  were  also  returned: 

Question  Ist-Who  located  the  coal-chute  at  Peterton,  against 
which  the  plaintiff  struck?  Arw.-Charles  Thatcher,  tie  com- 
pany's engineer. 

2d.-Wa8  or  not  the  person  who  located  and  fixed  the  dis- 
tance from  the  track  of  the  coal-chute  at  Peterton,  against 
which  the  plaintiff  struck,  a  competent  and  skillful  person  for 
that  purpose?    Arw.-We  do  not  know. 

8d.-Did  or  not  the  person  who  located  and  fixed  the  distance 
of  the  coal-chute  at  Peterton,  against  which  the  plaintiff  struck, 
use  his  best  judgment  and  skill  in  determining  the  distance 
from  the  track?    Jrw.-We  do  not  know. 

4th.~State  whether  or  not  the  coal-chute  was  located  at  the 
distance  from  the  track,  usual  and  customary  among  rail- 
roads for  such  structures  to  be  located  and  placed?  Jln^.-It 
was  not 

6th.-What  was  the  distance  from  the  track  of  that  portion 
of  the  coal-chute  a^nst  which  the  plaintiff  struck?  Ana.-- 
Three  feet,  four  inches. 

6th.- What  was  the  distance  from  the  outside  of  the  baggage 
car  in  which  plaintiff  was  at  the  time  of  the  injury,  to  that 
portion  of  the  building  against  which  the  plaintiff  struck? 
^71^.- Eleven  inches. 

7th.~  State  whether  or  not  coal-chutes  along  the  line  of  rail- 
roads should  not  be,  for  convenience  and  use,  placed  as  near 
the  track  as  is  compatible  with  the  safety  of  passing  trains? 
jlrw.-Tes. 

8th.-What  was  the  speed  of  the  train,  at  the  time  of  the  in- 
jury to  the  plaintiff?    J.n^.-Ten  miles  an  hour. 

rai.«What  was  tiie  position  of  plaintiff  while  approw^ing 
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the  coal-chute  against  which  he  struck?  J.r«.- Standing  in  the 
door,  with  his  head  and  body  partly  out. 

10th.- Did  or  not  the  plaintiif  have  his  head  and  shoulders 
protruding  from  the  side  of  the  car,  immediately  prior  to  be- 
ing struck  ?    Ans.--  Partly. 

llth.~Did  or  not  the  plaintiff  go  to  the  side  door  of  the  car, 
when  the  train  first  struck  the  switch?    J.nd.-No. 

12th.-What  was  Ihe  distance  from  the  building  against 
which  the  plaintiff  struck,  to  the  switch?  J.7is.-Six  hundred 
feet 

ISth.-Was  there,  or  not,  any  obstruction  on  or  near  the 
track  to  prevent  the  plaintiff  from  seeing  the  coal-chute,  from 
the  time  of  his  first  going  to  the  door?  and  if  so,  what  were 
the  obstructions  ?    J.rw.-There  were  no  obstructions. 

14lh.-Wa8  he  not,  immediately  before  receiving  the  injury, 
leaning  out  of  the  car-door  next  the  coal-chute,  with  his  back 
toward  the  engine  and  coal-chute,  talking  and  laughing  with 
a  person  near  the  track,  to  whom  he  had  thrown  a  paper? 
-An^.-Tes. 

16th.- If  the  jury  answer  the  last  Jor  14th)  question  in  the 
negative,  then  state  what  the  plaintiff  was  doing,  and  his  posi- 
tion immediately  before  receiving  the  iiyury?   An8. . 

16th.-Was  there  negligence  on  the  part  of  the  plaintiff^  and 
if  so,  of  what  did  it  consist?    Ans.-^'So  negligence. 

17th.-Wa8  there  negligence  on  the  part  of  the  defendant, 
and  if  so,  of  what  did  it  consist?  -4.n5.--Yes.  In  erecting  the 
coal-chute  nearer  the  track  than  usual,  or  customary. 

18th.-Did  tiie  plaintiff  execute  the  receipt  marked  "B**? 
Ans.-Yes. 

19th.-Did  the  plaintiff  execute  the  receipt  marked  "A"? 
^rw.-Tee. 

Judgment  was  rendered  for  Retford  for  $4,500.  TTpon  the 
trial,  defendant  in  error  offered  evidence,  against  the  objection 
of  the  railroad  company,  showing  that  soon  after  the  injury 

to  Retford  the  track  was  moved,  at  Peterton,  so  as 
*■  ^SSiJ"'  to  throw  it  about  eight  inches  further  out  from  the 

coal-chute.  On  the  part  of  the  plaintiff  in  error,  it 
was  shown  by  one  Norton,  who  in  June  1878  took  charge  pf 
the  track  of  the  railroad  at  the  place  of  the  iiyury,  that  in  the 
latter  month  he  ordered  the  track  moved  buds:  toward  the  coal- 
ohutft  from  four  to  six  inches,  which  was  done,  and  that'  he 
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intended  to  move  it  still  nearer  to  the  chute.  TTpon  the  pointy 
of  the  change  of  the  distance  from  the  track  to  the  coal-chute, 
the  conrt,  against  the  objection  of  the  railroad  company,  gave 
the  following  instruction  to  the  jury: 

*'If  you  are  satisfied  from  the  evidence  that  soon  after  th€ 
happening  of  the  injury  complained  of,  the  track  of  defend- 
ant's road  was  moved  back  some  distance  from  the  coal-chute, 
this  you  may  consider  as  a  circumstance  tending  to  show  neg« 
ligence  on  the  part  of  the  defendant 

We  do  not  think  that  there  was  any  error  committed  in  ad- 
mitting the  evidence  as  to  the  removal  of  the  track  after  the 
icjary.    The  jury  could  consider  it  for  what  it  was  worth,  and 
with  proper  instructions  it  might  have  aided,  in  some  degree, 
the  jury  in  determining  whether  the  railroad  company  changed 
the  track  on  account  of  it  being  in  too  close  proximity  to  the 
ooal-chute  for  the  safety  of  its  employes,  or  for  other  reasons. 
The  circumstance  was  a  slight  one  in  the  case,  but  was  not 
wholly  immaterial.    The  instruction  however,  based  upon  this 
evidence,  while  possibly  not  erroneous,  yet  placed  too  much 
prominence  upon  the  change  of  the  track,  and  in  view-  of  the 
evidence,  and  the  other  instructions,  had  the  tendency  to  mis- 
lead the  jury.    Frequentiy  it  is  unwise  for  a  trial  court  to 
select  a  single  circumstance  from  the  testimony,  and  upon  that 
found  a  special  and  separate  instruction,  thus  making  it,  as  it 
were,  the  leading  and  prominent  point  for  the  jury  to  consider. 
In  this  case,  such  action  was  more  than  usually  ii\]udicious. 
Retford  had  rested  his  case,  so  far  as  the  evidence  on  his  part 
was  concerned,  upon  his  ovm  evidence  as  to  the  injury,  and 
proof  that  soon  after  the  accident  the  track  was  thrown  out 
about  eight  inches  from  the  coal-chute.     The  railroad  com- 
pany in  rebuttal  mainly  offered  evidence  as  to  the  distance  of 
the  coal-chute  from  the  track  at  the  time  of  the  accident;  that 
it  was  erected  at  a  safe  distance  from  the  track;  and  that  the 
injuries  which  Retford  received  resulted  from  his  own  negli- 
genee  in  leaning  outside  of  the  car,  while  passing  the  coal- 
chute.    This  instruction,  so  objected  to,  brought  the  removal 
of  the  track  prominently  before  the  mind  of  the  jury,  and 
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made  this  circumstance,  to  the  exclasion  of  other  matters,  the 
great  and  absorbing  qaestion  in  the  determination  of  the 
alleged  negligence  on  the  part  of  the  railroad  company,  and 
thus  resulted,  unintentionally,  in  a  misdirection  of  the  jury. 
In  the  case  of  the  St.  Jos.  ^  D.  C.  Rid.  Co.  v.  Chase,  11  Kae. 
47,  where  evidence  was  produced  that  the  smoke-stack  of  an 
engine  was  changed  after  sparks  therefrom  set  fire  to  and 
burned  certain  hay,  because  of  the  defective  condition  of  the 
smoke-stack,  Mr.  Justice  Valentine,  in  delivering  the  opinion 
of  the  court,  held  the  instruction,  limited  and  restricted  as 
that  was,  not  erroneous,  but  said,  ^^  The  court  possibly,  how- 
ever, gave  too  much  prominence  to  a" slight  circumstance,  such 
as  this  was.''  In  that  case,  the  instruction  as  to  the  change  of 
the  smoke-stack,  after  the  firing  of  the  hay  from  the  sparks 
which  escaped  from  such  smoke-stack,  did  not  state,  as  in  this 
case,  that  such  change  could  be  considered  a  circumstanoe 
tending  to  show  negligence. 

On  the  trial,  the  counsel  for  the  plaintiff  in  error  asked  the 
court  to  instruct  the  jury,  "that  if  they  believed  from  all  the 

evidence  in  the  case  that  the  plaintiff  had  know- 
^iSi^        ingly  and  willftiUy  testified  falsely  to  some  material 

fact  in  the  case,  they  were  at  Uberty  to  disregard  the 
whole  of  his  testimony/'  This  instruction  was  refused,  and 
thereafter  the  court  gave  to  the  jury  thirteen  instructions  in 
the  case,  the  second  one  of  which  was  as  follows: 

"  Tou  are  the  exclusive  judges  of  the  evidence,  of  the  facts 
proved  or  disproved,  of  the  credibility  of  the  witnesses,  and  of 
the  weight  to  be  given  to  their  testimony.  The  law  you  will 
take  from  these  instructions;  and  if  you  believe  from  the  evi- 
dence that  any  witness  has  willfully  and  knowingly  testified 
falsely  to  any  material  fact,  you  shaU  totally  disregard  aU  such 
witness's  testimony." 

Upon  the  giving  of  said  series  of  instructions,  numbered 
from  one  to  thirteen  inclusive,  the  counsel  for  plain- 
»•  JSSiSoJIJ  tiff  in  error  excepted  "  to  all,  and  to  each  and  every 
one  of  them."    The  exception  to  said  second  in- 
struction was  duly  taken.   Kaa.  Paciju^  Sly.  Co.  v.  Nichols,  9 
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XZaa.  266.    Bach  instruction  was  erroneous.  SheUabarger  v. 
iVaM  15  Em.  647: 

The  fourth  instruction  given  by  the  court  to  the  jury,  was 
as  follows: 

"A  preponderance  of  the  evidence  does  not  necessarily  im- 
ply the  greater  amount  of  evidence,  but  is  that  which  is  most 
reasonable,  and  easy  of  belief,  under  all  the  circumstances 
surrounding  it" 

Clearness,  as  well  as  accuracy  in  an  instruction,  is  of  the 
first  importance;  and  if  an  instr action  permits  the  jury  to  draw 
an  incorrect  inference,  or  is  given  in  so  bungling  a 
•"SuSSSS"  manner  as  rather  to  make  the  case  obscure  than  to 
.  throw  light  upon  it,  the  party  aggrieved  has  just 
reason  to  complain.  This  instruction  is  justly  open  to  the 
criticism  of  being  inaccurate,  and  awkwardly  drawn.  As 
given,  it  could  not  have  aided  the  jury  in  their  deliberations. 
If  the  court  had  stated,  that  the  preponderance  or  weight  of 
evidence  did  not  reasonably  imply  the  testimony  of  the  great- 
est number  of  witnesses,  it  would  have  more  correctly  stated 
the  law  upon  the  point  sought  to  be  explained.  Neither  is  a 
^'preponderance  of  evidence''  accurately  defined  by  the  state- 
ment ''  that  it  is  that  evidence  which  is  most  reasonable,  and 
easy  of  belief,  under  the  circumstances  surrounding  it."  We 
think  that  in  this  instruction,  the  court  in  the  haste  of  the 
trial,  used  inapt  language  to  express  the  idea  intended  to  be 
conveyed. 

If  the  above  instructions  had  been  given  in  a  case  where  an 
examination  of  the  record  disclosed  clear  and  convincing 
proof  in  support  of  the  verdict  below,  we  might  not  disturb  a 
judgment  founded  thereon;  and  if  but  one  of  said  instructions 
had  appeared  in  this  case,  we  would  have  had  doubts  of  order- 
ing a  new  trial.  But  taking  all  the  instructions  above  com- 
mented upon,  and  the  closeness  of  the  case,  a  combination  of 
errors,  slight  under  some  circumstances,  but  serious  in  view  of 
the  surrounding  facts,  is  presented  which  we  cannot  overlook. 
The  spedal  findings  of  the  jury  do  not  satisfy  us  that  the 
plaintiff  in  error  suffered  no  prejudice  on  account  of  the  giv- 
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ing  of  these  instructions.  On  the  other  hand,  some  of  the 
findings  of  the  jury  can  only  be  accounted  for,  on  the  theory 
that  they  were  misled  by  the  instructionB  of  the  court 

The  judgment  is  reversed,  a  new  trial  awarded. 

Valentine,  J.,  concurring, 

Bbbwbr,  J.:  I  concur  in  the  judgment  of  reversal  in  this 
case,  but  rest  my  conclusions  upon  grounds  somewhat  differ- 
ent from  those  expressed  by  the  Chief  Justice  in  the  opinion  of 
the  court  I  am  forcibly  impressed  with  the  conviction  that 
the  conduct  of  Betford,  as  disclosed  by  himself,  and  by  the 
findings  of  the  jury,  was  negligent,  and  sudi  negligence  as 
would  bar  any  recovery.  The  coal-chute  waa  eleven  inches 
from  the  outside  of  the  baggage  car.  It  was  built  at  a  statioii 
where  the  trains  of  the  defendant  occasionally  stopped,  and 
where  was  a  switch,  and  side-track.  Betford  was  leaning  his 
head  and  shoulders  out  of  the  baggage-car  far  enough  to  reach 
the  coal-chute,  with  his  back  toward  the  engine,  and,  without 
looking  to  see  whether  there  was  anything  to  render  such  a 
position  dangerous,  was  talking  and  laughing  with  a  person 
to  whom  he  had  thrown  a  paper.  There  was  nothing  to 
have  prevented  his  seeing  the  coal-chute  if  he  had  turned  his 
face  in  that  direction.  Now  it  seems  to  me,  that  it  was  neg- 
ligence for  an  employ^  on  a  train,  familiar  with  these  fieusts, 
when  approaching  a  place  where  he  might  reasonably  ex- 
pect that  there  would  be  buildings  or  other  erections,  tem- 
porary or  permanent,  to  lean  his  body  so  far  out  of  the  car 
without  looking  to  see  what  might  be  there  to  endanger  such 
action.  It  seems  to  me  that  the  jury  failed  to  give  sufficient 
consideration  to  these  &cts.  It  seems  to  me  also,  that  the 
damages  assessed  were  very  large  for  the  injuries  testified  to 
by  the  plaintiff.  I  agree  with  the  other  justices,  that  it  is 
probable  that  the  juiy  were  milled  by  the  instruction  in  ref- 
erence to  the  moving  of  the  track,  after  the  ii\)ury,  inasmuch 
as  a  matter  of  trivial  importance  seemed  to  be  given  undue 
prominence.  I  agree  with  them  also  that  there  was  error  in 
the  instruction  as  to  disregarding  the  entire  testuftitay  of  a 
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'witnesB  who  has  willfully  testified  falsely  on  a  material  matter. 
I  cannot  think  however  that  they  were  possibly  misled  by  the 
instruction  concerning  the  preponderance  of  testimony. 


G.  0.  Hixon  &  Co.  v.  Thomas  J.  Gborgb  et  aL 

.  IssuBB,  IK  Equity  Cases;  Trial  of;  Discretion  qf  Court,  In  an  action  in 
the  nature  of  a  sait  in  equity,  the  court  may  in  its  discretion  send  any 
or  all  of  the  issues  in  the  case  to  a  jury  to  be  tried ;  and  if  it  sends  all 
snch  issues  to  a  Jury,  it  may  do  so  by  a  general  order,  without  even  men- 
tioning any  particular  issue;  and  the  jury  may  then  (unless  the  court 
should  otherwise  order,  either  on  its  own  motion,  or  at  the  request  of 
one  of  the  parties,)  find  a  general  verdict  upon  all  such  issues.  [KimbcUl 
V.  Connor,  d-432;  Clememon  v.  Chandler,  4-668;  QUUtpit  v.  Lovell,  7-424; 
Cdrlin  v.  DoMgan,  15-495;  McCdrdell  v.  McNay,  17-433;  WiUianu  v.  ElUoU, 
17-523;  HousUm  v,  Comm'rt,  19-896;  Emporia  v.  Sodm^  25-602;  Carpenter  v. 
Carpenter,  30-719;  Woodman  v.  Davis,  32-^44.] 

.  Homestead;  Purchase  by  Husband;  JiUe  in  Name  qf  Wife;  Claims  oi 
CredUors.  Where  a  husband  purchases  land  with  his  own  money,  but 
in  his  wife's  name,  for  the  purpose  of  placing  the  property  beyond  the 
reach  of  his  own  creditors,  and  then  with  his  own  money  makes  im- 
provements on  said  land,  and  then  enters  upon  said  land  and  occupies 
the  same  with  his  family  as  his  residence  and  homestead,  held,  that 
such  transactions  are  not  fraudulent  as  to  subsequent  creditors  of  the 
husband,  and  that  they  (the  creditors)  cannot  look  to  the  land  as  being 
subject  to  the  payment  of  their  claims.  IBank  v.  WJieeler^s  AdmW,  20* 
632.] 

. And  generally,  the  expenditure  of  money  in  purchasing  a 

homestead,  or  in  subsequently  pa3'ing  therefor,  or  in  making  improve- 
ments thereon,  can  never  be  charged  as  a  fraud  upon  the  rights  of  cred- 
itors or  others,  unless  the  complaining  party  had,  at  the  time  of  such 
expenditure,  some  special  interest  in,  or  claim  upon,  the  funds  used  for 
such  purpose.    {Monroe  v.  May,  9-476,  477.] 

And  it  can  make  no  diflference  in  such  a  case,  whether  the  hus- 
band, or  the  wife,  owned  the  money,  or  in  whose  name  (of  the  two)  the 
title  to  the  homestead  was  taken.  In  any  such  case  the  property  would 
be  exempt  from  farced  sale. 

Unincorporated  Village,  Probably  no  spot  can  be  found  in  Kan- 
sas where  a  homestead  may  not  be  taken  and  held  under  the  homestead- 
exemptions  laws,  provided  of  course  that  the  property  may  be  owned 
and  oecnpied  as  the  residence  of  a  private  individual.  Even  within  the 
limits  of  an  unincorporated  town  or  village,  such  a  homestead  may  prob- 
ably be  so  taken  and  held. 
Pleading;  Allegation,  ** Incorporated  Toian;"  Word, ''Cbrporatum,**  defined. 
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■ 

It  was  alleged  in  both  the  petition  and  the  answer,  that  the  property 
claimed  as  a  homestead  was  situated  in  the  town  of  Muscotah.  The  an- 
swer alleged  that  said  town  was  incorporated;  and  there  was  no  plead- 
ing in  the  case,  verified  by  affidavit,  patting  in  issue  this  allegation. 
Hdd,  That  said  allegation  must,  under  the  statute  (civil  code,  { 108,}  be 
taken  as  true,  and  that  said  property  wkB  subject  to  be  held  under  the 
homestead-exemption  laws.  The  word  ''corporation,"  as  used  in  said 
section,  means  municipal  oorporatibn,  such  as  cities,  towns,  and  villages, 
as  well  as  private  corporations.  ILeroy  v.  MeCormdL,  8-273,  276;  Ferguwn 
«.  TuU,  8-376;  Reed  v.  Arnold,  10-104;  R  K  v.  Wilson,  10-111;  Sch,  DuL  «. 
Oarter,  11-446;  WashmgUm  v,  HobaH,  17-276,  277;  Wandi  v.  Sch,  DUL,  19- 
204.] 

7.  Abandonment  of  Hombbtbad;  TUU;  Creditors  of  Husband,  Where  the 
title  to  certain  land,  which  is  the  homestead  of  the  husband  and  wife 
and  their  family,  is  in  the  wife,  and  not  in  the  husband,  and  they  all 
abandon  such  land  as  their  homestead,  this  abandonment  does  not  of 
itself  authorize  the  land  to  be  taken  for  the  husband's  debts;  and  this 
would  be  true  even  if  the  land  was  originally  purchased  with  the  hus- 
band's money.  lHandaU  v.  Elder,  1^257;  Tarrant  v.  Swain,  15-146; 
Moore  v.  Beeves,  15-160;  Dojfion  v,  Donart,  22-271;  Mouriquand  v.  Hart, 
22-697.] 

8.  Sale  of  Homestead,  No  Fraud  Against  Creditors,    A  debtor  cannot 

commit  a  fraud  upon  his  creditor  by  disposing  of  his  homestead.  A 
debtor,  in  the  disposition  of  his  property,  can  commit  a  fraud  upon  his 
creditor  only  by  disposing  of  such  of  his  property  as  the  creditor  has  a 
legal  right  to  look  to  for  his  pay.  [Morris  v.  Ward,  6-239;  Monroe  v.  Maijf, 
9-476;  Mitchell  v.  Skinner,  17-565;  Sproul  v.  Bank,  22-342.] 

9. Temporary  Absence,  No  Abandonment,    A  husband  and  wife,  who 

temporarily  leave  their  homestead  in  Kansas  and  sojourn  in  the  Indian 
country  in  the  service  of  the  United  States,  do  not  thereby  lose  their 
homestead  rights,  so  long  as  they  intend  to  return  to  their  homestead, 
and  do  not  acquire  another  residence;  and  it  makes  no  difference  that 
they  may  rent  their  homestead  to  tenants  in  the  meantime.  [ITcDotoeQ 
V,  Diefendorf,  McOahon  (Dassler),  648;  Edwards  «.  Fry,  9-425;  OUworth^, 
Cody,  21-702,  704;  Hogan  v.  Manners,  23-560.] 

Error  from  Atchison  District  CourL 
Action  by  Hixon  and  two  otherfi  as  partners,  against  Qtorge 
and  wife,  to  subject  certain  lands  claimed  by  defendants  as  a 
homestead,  to  sale  upon  an  execution.  The  opinion,  infra^ 
contains  a  full  statement  of  the  iacts  and  proceedings.  The 
district  court,  at  the  June  Term  1876,  gave  judgment  in 
&vor  of  the  defendants,  and  the  plaintiffii  bring  the  case  hei« 
on  error. 
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JJ.  P.  WaggentTy  for  plaintiffii. 
D.  Martiriy  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  The  facts  in  this  case  are  substantially  as 
follows:  On  21st  June  1869,  Thomas  J.  George  purchased  in 
the  name  of  his  wife,  Caroline  George,  lots  1,  2  and  3,  in 
block  19,  in  the  town  of  Muscotah,  in  AtchisoB  county,  fo^- 
which  he  was  to  pay  $206.  One-half  of  the  purchase-money 
statomMto  or  ^^  P*^^^  **  *^^  time,  and  the  other  half  was  to  be 
^'^  paid  in  one  year.    During  the  summer  of  1869  said 

Thomas  J.  built  a  dwelling-house,  and  made  other  improvements 
on  said  lots,  worth,  in  the  aggregate,  about  $1,200,  and  during 
the  said  summer  he  and  his  family  moved  into  said  dwelling- 
house;  and  from  that  time  till  October  1872  they  occupied  said 
property  as  their  homestead.  The  other  half  of  said  purchase- 
money  was  afterward  paid  by  George,  and  on  May  29th  1871, 
the  grantor  executed  to  Mrs.  George  a  deed  for  said  premises. 
All  of  said  purchase-money,  and  all  the  money  that  it  took  to 
pay  for  said  improvements,  belonged  to  George,  and  not  to 
Mrs.  George;  and  the  lots  were  purchased,  and  the  title  taken 
in  her  name,  for  the  purpose  of  keeping  the  property  beyond 
the  reach  of  George's  creditors.  The  jury  say  in  their  find- 
ings, that  said  lots  are  not  farming  lands,  and  whether  the 
town  of  Muscotah  is  incorporated  or  not,  is  not  shown.  The 
defendants  however  had  previously  alleged  in  their  answer 
that  the  said  town  of  Muscotah  was  incorporated,  and  this  al- 
legation is  not  denied  by  plaintiffs  by  any  pleading  verified 
by  affidavit  On  May  Ist  1871,  Thomas  J.  George  was  in- 
debted to  the  plaintiffs  Hixon&  Co.  on  an  account  for  the  sum 
of  f858,  the  first  item  of  which  account  was  made  on  May  12th 
1870;  but  what  the  nature  of  this  item  was,  is  not  shown;  and 
on  June  15th  1871,  judgment  was  rendered  on  said  account 
in  favor  of  said  Hixon  &  Co.  and  against  George  for  that 
amount  In  October  1872,  Thomas  J.  George  went  with  his 
fi^mily  to  the  Indian  country,  in  the  employment  of  the  gov- 
ernment of  the  United  States;  and  they  are  still  there»  in  such 
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employment;  but  during  all  that  time,  they  have  not  acquired 
any  otiier  residence,  but  have  always  intended  and  still  intend 
to  return  to  their  former  homestead,  which  homestead  has  dur- 
ing all  that  time  been  occupied  by  tenants  of  theirs  from  whom 
they  have  collected  rents. 

On  September  15th  1878,  Hixon  &  Oo.  commenced  this 
action  for  the  purpose  of  subjecting  said  lots  to  the  payment 
of  their  said  judgment  The  case  was  tried  by  the  court  and 
a  jury.  ^'  The  court  held  that  special  issues  or  questions  of 
fact  might  be  submitted  to  the  jury,  but  no  general  verdict 
could  be  rendered''  in  the  case.  Therefore,  only  *' special  is- 
sues or  questions  of  fact"  were  submitted  to  the  jury,  and 
upon  these  special  issues  or  questions  the  jury  made  special 
findings.  These  findings  covered  nearly  all  the  issues  in  the 
case,  and  also  some  special  matters  v  hich  were  not  in  issue. 
After  these  special  findings  were  made,  the  court  itself,  upon 
these  special  findings,  and  the  pleadings  and  the  evidence, 
made  a  general  finding  in  favor  of  the  defendants  George  and 
wife,  and  against  the  plaintiffi,  and  thereupon  the  court  ren- 
dered judgment  in  favor  of  the  defendants  and  against  the 
plaintiffs  for  costs.  This  judgment  tiie  plaintifib  now  seek  to 
have  reversed. 

We  proceed  to  consider  the  various  questions  involved  in 
this  case,  not  in  the  exact  order  in  which  they  have  been  pre- 
sented to  us  by  counsel,  nor  even  in'  the  exact  order  in  which 
we  have  stated  the  iacts  of  the  case,  but  in  an  order  equally 
as  convenient.  The  court  of  course  erred  in  holding  that  no 
general  verdict  could  be  rendered  in  the  case.  The  court 
1.  Trial  of  i«u«  could,  if  it  had  so  chosen,  have  ordered  all  the  is- 
to«qoity.        g^^g  jn  ^jj^  ^a^g  ^  \^^  \x\i^^  by  a  jury,  and  could 

have  done  so  by  a  general  order,  without  the  slightest  mention 
of  any  particular  issue;  and  then  the  jury  could,  (unless  the 
court  had  otherwise  ordered,  either  on  its  own  motion,  or  at 
the  request  of  one  of  the  parties,)  have  found  a  general  verdict 
upon  all  such  issues,  without  mentioning  any  particular  &ct  or 
issue  in  the  case.  But  the  error  was  immaterial;  for  in  an 
equity  case,  like  this,  involving  many  issues  as  this  does,  tiie 
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court  has  the  power,  without  giving  any  reason  therdfor,  to 
send  any  portion  of  the  issues  which  it  chooses  to  a  jury  to  be 
tried,  and  to  require  the  jury  to  make  a  separate  finding  upon 
each  of  such  issues;  and  the  court  m&y  try  the  other  issues  in 
the  case  itself,  or  it  may  send  them  or  any  portion  of  them  to 
another  jury,  or  to  a  referee,  to  be  tried.  (Gen.  Stat  680,  §267; 
Oarlin  v.  Doneganj  6  Ka^.  496,  497.)  In  this  case,  neither  party 
requested  that  the  court  should  make  separate  findings,  either 
of  fact  or  of  law,  and  therefore  the  court  did  not  err  in  finding 
generally.  (Gen.  Stat.  684,  §90.) 

Ujion  the  fietcts  of  the  case,  as  thus  found  by  Ihe  court  and 
jury,  and  admitted  by  the  pleadings,  can  the  plaintiffs  recover? 
We  tibink  not.  No  part  of  the  plaiotafii'  claim  accrued  prior 
td  May  12th  1870;  but  long  before  that  time  said  lots  Imd  been 
purchased  in  the  wife's  name;  long  before  that  time  all  the 
money  ever  expended  by  George,  either  for  the  land  itself  or 
1  HomMteid-  ^'^^  ***y  improvement  thereon,  except  |102.50  of  tho 

g^^S^Mit  purchase-money  for  the  land,  had  been  paid  out  and 
expended  by  George,  and  had  wholly  ceased  to  be 
his  property;  and  long  before  that  time  George  and  his  wife 
and  fitmily  were  residing  upon  said  land,  and  occupying  the 
same  as  their  homestead;  and  it  must  now  be  presumed,  as 
nothing  appears  to  the  contrary,  that  the  plaintiff  were  fully 
aware  of  all  these  facts,  not  only  at  the  time  they  gave  the  credit 
to  George  for  which  they  now  desire  to  have  said  lots  made 
liable,  but  long  before  that  time.  Therefore,  no  fraud  upon 
their  rights  can  be  imputed  because  said  lots  were  purchased 
in  George's  wife's  name,  or  because  of  his  expenditure  of  said 
money.  Nor  Qtna  any  fraud  b^  charged  even  in  regard  to  said 
$102.50  last  expended.  And  generally,  the  expenditure  of 
money  in  purchasing  a  homestead,  or  an  subsequently  paying 
therefor,  or  in  making  improvements  thereon,  can  never  be 
charged  as  a  fraud  upon  the  rights  of  creditors,  oar  others,  un* 
&oiAiQ)t«r  ki^  the  ooHaplaining  party  had  at  the  time  of  such 
.  "^'^  .  isxpendituw  some  special .  interest  or  claim  upon  thf» 
&mds  wed  ^for  ^\ich  pu^o^i  Kqw  m  this  oaise  the  plaintLfli 
had  qo  intercut  in  or  itlma  upon  said  1102.50.    AmA  &s  it  ^ai) 
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expended  in  the  payment  for  property  which  was  already  the 
homestead  of  both  George  and  his  wife,  it  passed  beyond  the 
reach  of  Oeorge's  creditors,  and  neither  it  nor  Hie  homestead 
can  be  taken  for  George's  debts.  And  it  would  have  made  no 
difference  if  the  title  to  the  property  had  been  taken  in  Gtoorge's 
name,  and  not  in  his  wife's  name.  In  either  case,  the  property 
wonld  have  been  exempt  from  the  claims  of  any  general  cred- 
itor of  either  George  or  his  wife.  And  it  cannot  make  any 
i.  Title  imma-    diffcrencc  in  any  case  whether  the  husband,  or  wife, 

**'^*'  pay  the  purchase-money,  or  which  of  the  two  takes 
the  title.  In  any  case,  the  one  may  pay  the  purchase-money, 
and  the  other  take  the  title,  without  committing  any  fraud 
upon  creditors,  or  giving  to  creditors  any  interest  in  the  home- 
stead. Monroe  v.  May,  9  Kas.  476,  477;  Cipperly  v.  HhodeSy  58 
HI.  846;  Orr  v.  Shrafi,  22  Mich.  260, 268, 264;  Dreutzer  v.  BeU^ 
11  Wis.  114;  Pike  v.  MOes,  28  Wis.  164. 

But  it  is  claimed  that  said  property  never  was  such  a  home« 
stead  as  is  contemplated  by  the  hdmestead-exemption  laws  of 
Kansas.  (Const,  art.  15,  §9;  Gen.  Stat  473.)  And  it  is  so 
ft.unincorpor»tod  <^lai°^®d  bccause  thc  property  is  neither  &rming 

TuiagM.  lan^j  nor  situated  within  the  limits  of  any  incor- 
porated town  or  city.  Now  we  would  think  that  no  spot  in 
E^nsas  could  be  found  where  a  homestead  might  not  be  taken 
and  held  under  the  homestead-exemption  laws,  provided  of 
course  that  the  property  might  be  owned  and  occupied  as  the 
private  residence  of  private  individuals — that  even  within  the 
limits  of  an  unincorporated  town  or  village  such  a  homestead 
might  be  so  taken  and  held.  But  under  the  pleadings  in  this 
case  we  hardly  think  that  this  question  was  put  in  issue  in  the 
court  below,  and  if  not,  then  the  question  need  not  be  decided 
in  this  court  Both  the  petition  and  the  answer  alleged  that 
the  property  was  situated  in  the  town  of  Muscotah.  The  an- 
swer alleged  that  the  said  town  of  Muscotah  was  incorpor- 
ated; and  there  was  no  pleading  verified  by  affidavit  denying 
said  allegation  of  the  answer.  Therefore,  under  the  statutes, 
and  the  pleadings,  it  must  be  taken  as  true  that  the 
^SltirBT  said  town  of  Muscotah  was  incorporated,  and  that 
the  property  claimed  as  a  homestead  in  this  case 
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was  subject  to  be  held  under  the  homestead-exemption  laws  as 
a  homestead.  The  statute  provides  that  *' allegations"  **©£  the 
existence  of  a  corporation,'^  "shall  be  taken  as  true,  unless 
the  denial  of  the  same  be  verified  bj  the  affidavit  of  the  party, 
his  agent  or  attorney.*'  (Gen.  Stat  650,  §  108.)  Now  we  think 
that  the  word  ^'corporation,''  as  used  in  the  statute,  means 
municipal  corporations,  such  as  cities,  towns,  and  villages,  as 
well  as  private  corporations.  K  we  are  correct  in  this,  then 
the  defendants'  property  was  situated  in  the  incorporated  town 
of  Muscotah,  and  therefore  the  claim  of  the  plaintiffi)^  that 
this  property  was  and  is  situated  in  a  place  where  no  legal 
homestead,  under  the  homestead-exemption  laws,  can  be  taken 
or  heldy  must  &iL  But  suppose  tiie  plaintifis'  reply  really  did 
Ttedingor       put  in  issue  the  allegation  in  the  answer,  that  the 

^^  said  town  of  Muscotah  was  incorporated,  still  the 

court  below  made  a  general  finding  upon  all  the  issues  in  the 
case  in  favor  of  the  defendants,  and  against  the  plaintiffs. 

But  it  is  claimed  that  the  defendants  abandoned  their  home- 
stead in  October  1872.  Now  suppose  they  did:  will  that  give 
to  the  plaintiffs  any  right  to  have  the  property  subjected  to  the 
payment  of  their  judgment?  We  think  not  It  must  be  re- 
membered that  the  property  belongs  to  Mrs.  George;  that  it 
belonged  to  her  both  before  and  at  the  time  when 


iD«at.wh«D  said  judgment  was  rendered:  that  it  never  didbe- 
long  to  George;  and  that  the  judgment  was  not 
rendered  against  Mrs.  George,  but  was  rendered  against 
George  alone.  The  property  was  purchased  in  1869;  the 
defendants  made  it  their  homestead  in  1869;  Mrs.  George's 
title  thereto  was  completed  on  May  29th  1871,  and  said 
judgment  was  not  rendered  until  June  16th  1871.  After 
said  judgment  was  rendered,  but  before  the  defendants  re- 
moved from  their  homestead,  to-wit,  in  May  1872,  they 
placed  on  record  the  deed  conveying  the  property  to  Mrs. 
George,  thereby  showing  that  they  still  intended  that  the  prop- 
erty should  belong  to  her,  and  not  to  her  husband.  The 
homestead  right  of  the  defendants  was  good  befbre  tiiey  got 
full  and  complete  title.  {Bandallv.  Elder ^  12  Eas.  267;  Tcarcmi 
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v.Swamy  15  Kas.  146;  Moore  v.  Itee9e8^  16  Kas.  160.)  It  was 
good  in  1869,  when  they  first  occupied  the  premises;  and  it 
certainly  remained  good  np  to  October  1872,  when  they  re- 
moved therefrom.  Kow  suppose  that  at  any  time  from  1869 
up  to  October  1872  George  had  owned  any  interest  in  the 
property,  still,  he  would  have  had  the  power,  with  the  consent 
of  his  wife,  to  have  transferred  that  interest  to  any  person 
whom  he  might  have  chosen^  and  with  or  without  any  consid- 
eration therefor,  and  no  such  creditor  as  the  plaintiffs  would 
have  any  right  to  complain.  (See  cases  heretofore  cited,  and 
Morris  v.  Ward,  6  Kas.  289;  MiicheU  v.  Skirmer,  17  Kas,  565; 
Orummens  «;.  BenneU^  68  N.  0.  494;  Vogler  v.  Monigomen/,  64 
Mo.  684;  Sears  v.  Hanks,  14  Ohio  St  298;  Woodv,  Chambers^ 
20  Texas,  247,  254.)  Such  a  transfer  would  not  have  been  any 
fraud  upon  the  rights  of  the  plaintifEs.  A  debtor  cannot  com- 
mit a  fr^ud  upon  his  creditor  by  disposing  of  prop- 
^'n?d£am^  erty  ^^  toward  which  the  eye  of  the  creditor  need 
never  be  turned/'  Monroe  t?.  May,  9  Kas.  476.  A 
debtor  in  the  disposition  of  his  property  can  commit  a  fr^ud 
upon  his  creditor  only  by  disposing  of  such  of  his  property  aa 
the  creditor  has  a  legal  right  to  look  to  for  his  pay.  Kow  if 
George  ever  had  any  interest  in  said  property,  he  disposed  of 
that  interest  long  before  he  abandoned  the  property  as  his 
homestead,  by  having  the  absolute  and  unconditional  title 
thereto  placed  in  his  wife's  name,  and  having,  the  deed  to  her 
for  the  property  recorded.  There  was  no  fraud  in  this;  Dreui- 
zer  v.BeUy  11  Wis.  114;  JPike  v.  Miks,  28  Wis.  164;  Cipperb/  v. 
Rhodes,  63  HI.  346. 

But  the  defendants  never  did  abandon  their  homestead. 
They  only  left  it  temporarily  while  in  the  service  of  the  gov- 
ernment in  the  Indian  country,  and  they  always  have  intended 
to  return  to  it,  and  still  intend  to  return  to  it    Such  a  removal 
from  the  homestead,  and  such  a  sqjourning  elsewhere, 
ito!^Lit.  ^^^^  ^^^  destroy  the  homestead  right  McDotceH  v. 
DUfemdorf,  supreme  court  of  Kansas,  reported  in 
Dassler's  Digest,  page  92^  &23;  TvmUnfion  v.  Swirniey^  22  Arl& 
,400;  Moi^  v»  Warner f  10  Cal.  296;  Cipper^Vi  JSAo(2ft9,, supra; 
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Oouhencmi  v.  CockreU^  20  Texas,  96;  Drury  v.  Bachelder^  11 
Oraj,  214;  LazeU  v.  LazeU,  8  Allen,  576.  And  it  makes  no 
difference  in  suoh  a  case,  that  the  owners  lease  the  premises 
dturiDg  their  absence.  Weiz  v.  Beardj  12  Ohio  St.  481;  Wiggma 
V.  Chanety  64  HI.  176;  Oampbdl  v.  Adair^  46  Miss.  170;  Shep- 
herd V.  OcLssidy^  20  Texas,  24;  Didanty  v.  Pynehany  6  Allen,  610; 
Locke  V.  RotoeUj  47  K.  H.  46. 

The  jndgment  of  the  court  below  will  be  affirmed. 

Brbwbr,  J.,  concurring. 

HoBTON,  C.  J.y  not  sitting,  having  been  of  counsel  in  the 
court  below. 


LxAYiinroBTH,  Lawrbkcb  &  Galveston  Rld.  Co.  v. 
Robert  Cook. 

1.  Practicb  IK  8i7PRisMB  Coubt;  WJien  New  THcU  Oranted  on  FacU.  Where 
a  district  court  overrules  a  motion  for  a  new  trial  profarmay  and  does  not 
approve  or  disapprove  the  verdict  of  the  jury,  the  supreme  court  will 
order  to  be  done  in  the  case  what  it  thinks  the  district  court  should  have 
done;  and  if  thd  verdict  of  the  Jury  in  such  a  case  is  not  sustained  by 
sufficient  evidence,  the  supreme  court  will  order  that  the  verdict  be  set 
aside,  and  that  a  new  trial  be  granted.  ISlate  v.  Bridges^  29-138;  IL  R,  v. 
JTtinibrf,  17-146,146.] 

2.  Firing  Praibib;  Unavoidable  CamaUy.  A  railroad  company,  in  the  usual 
and  ordinary  performance  of  its  business,  is  not  liable  for  a  purely  acci- 
dental fire  caused  by  fire  escaping  from  one  of  its  engines.  [R.  R,  o.  Befta, 
7-308;  R.R.V.  Davidson,  14-349;  R.  R.  v.  Riggi,  31-622.] 

Error  from  Alien  District  ConrL 

ACTIOK  by  Cooky  to  recover  damages  alleged  to  have  been 
caused  by  the  carelessness  and  negligence  of  the  Railroad  Com- 
pany. Judgment  for  plaintiff  at  the  lifovember  Term  1874, 
an"d  the  Mailrodd  Company  brings  the  case  here  on  error. 

S.  0.  Thacher^  for  plaintiff  in  error. 
Mwfray  ^  RiehardSj  for  defendant  inerrof*   ' 
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The  opinion  of  the  court  was  delivered  by 

Valbntike,  J. :  This  action  waa  commenced  by  Cook  against 
the  plaintiff  in  error  before  a  justice  of  the  peace,  and  thence 
appealed  to  the  district  court,  where  the  trial  resulted  in  a 
judgment  against  the  company,  and  thereupon  the  case  was 
brought  here.  The  case  was  tried  m  both  the  justice's  court 
and  the  district  court,  on  the  following  bill  of  particulars: 

The  Leavenworth,  Lawrence  &  Galveston  Railroad  Company, 
To  Robert  Cook,  Dr.: 
To  f  72.00  damages,  resulting  from  the  burning  up  and  total 
destruction  of  18  tons  of  hay  m  the  county  of  Allen,  state  of 
Kansas,  on  or  about  the  18th  of  November  1878,  by  and  on 
account  of  the  agent  and  servants  of  the  said  Leavenworth, 
Lawrence  &  Galveston  Railroad  Company,  while  in  the  ordi- 
nary and  usual  performance  of  their  duties  as  such  agents  or 
servants,  carelessly  and  negligently  setting  fire  to  the  prairie 
in  said  county  of  Allen,  on  or  about  said  date,  by  which  said 
fire  in  its  spread  and  course  said  hay  was  burned  and  consumed, 
the  same  being  reasonably  worth  at  the  time,  the  sum  of  |4.00 
per  ton,  ♦72.00. 

The  jury  returned  a  general  verdict,  in  favor  of  the  plaintiff 
below,  and  against  the  defendant  for  f  72  damages,  and  also,  in 
response  to  the  following  questions  submitted  to  them,  made 
the  following  answers,  to-wit: 

"l.-Was  the  fire  that  injured  plaintiff's  property  caused  by 
the  defendant?    Yes. 

^^  2.-Wa8  the  fire  caused  by  sparks  from  the  engine.    No. 

<<S.-Was  it  caused  by  coals  fi*om  the  ash-pan  of  the  engine? 
No. 

^*  4.-'Was  it  caused  by  fires  from  stoves  on  said  defendant's 
train?    Stoves  or  furnaces. 

"6.- If  fire  was  caused  by  fire  taken  and  thrown  firom  stoves 
on  train,  who  was  it  thrown  by?    jBy  employ  is  of  said  road. 

"O.-Was  the  fire  caused  by  the  employes  maliciously?  We 
cannot  answer.^*  *  *  ♦ 

"And  thereupon  the  defendant  moved  the  court  to  require 
the  jury  to  make  certain  answers  to  the  4th  and  6th  questions, 
and  thereupon  the  jury  retired  and  after  consideration  returned 
to  the  4th  question  the  following  answer:  'From  the  evidence 
we  cannot  say; '  and  did  not  change  their  answer  to  the  6th 
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qaeetioa,  and  thereupau  the  defendant  moved  the  court  to  re- 
quire the  jury  to  answer  said  4th  and  6th  questioiiB  certainly 
and  specifically,  which  the  court  refused  to.  do,  to  which  re- 
fusal the  defendant  excepted. 

"And  thereupon  on  the  same  day  came  on  for  hearinif  the 
defendant's  motion  for  a  new  trial  herein,  which  is  as  follows: 

'^{Oourt,  and  HUe.)  'And  now  comes  the  defendant  and  xnovee  the  court 
for  a  new  trial  herein,  for  the  following  reasons: 

"•Isi  The  court  erred  in  not  requiring  the  jury  to  render  certain  and 
specific  answers  to  each  of  the  4th  and  dth  questions  submitted  to  the  Jury. 

" '  2d.  The  said  verdict  of  the  jury  is  not  sustained  by  the  evidence,  and 
is  contrary  to  the  evidence. 

'''Sd.  The  special  findin^Bof  fact  by  the  Jury  are  contrary  to.  the  evi- 


'4th.  The  general  verdict  of  the  Jury  is  not  consistent  with  the  special 
fjidings  of  the  jury/ 

^^And  thereupon  hoth  parties  expressing  a  desire  to  have 
the  question  at  issue  passed  upon  by  the  supreme  court,  the 
court  made  the  following  order: , 

"*And  now  this  cause  came  on  for  hearing  on  the  defend- 
ant's motion  for  a  new  trial  herein,  and  the  court  doth  pro 
forma  overrule  said  motion,  inasmuch  as  the  parties  desire  the 
opinion  of  the  supreme  court  on  the  issues  involved.  To 
"miich  ruling  and:  decision,  the  defendant  excepted.'  The  court 
then  rendered  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $72,  and  costs.'' 

The  defendant  now  seeks  to  have  that  judgment  reversed; 
and  one  of  the  first  questions  raised  is,  that  the  verdict  of  the 
jury  is  not  sustained  by  sufiScient  evidence.  All  the  evidence 
introduoed  on  the  trial  in  the  court  below  has  been  brought 
to  this  court,  but  we  shall  give  only  such  portions  thereof  as 
we  may  find  necessary  in  the  discussion  of  the  different  ques- 
tions of  law  involved  in  the  case.  It  will  be  noticed,  that  the 
court  below  in  this  case  does  not  approve  the  verdict  and  find- 
ings of  the  jury,  as  is  usually  done  by  trial  courts  in  similar 
eases  when  they  overrule  a  motion  to  set  aside  the  verdict 
But  in  this  case  the  court  merely  overrules  the  motion  to  set 
aside  the  verdict  and  findings  j>ro  forma^  and  consigns  the 
whole  question  to  the  supreme  court,  unembarrassed  by  any 
approval  or  disapproval  of  the  verdict  on  the  part  of  the  dis- 
triet  court  We  jare  therefore  in  this  case  perfectly  at  liberty 
to  order  to  be  done  what  we  think  the  district  court  should 
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have  done.    Now  in  this  case  we  do  not  think  that  the  verdit  t 
18  sustained  by  sufficient  evidence;  and  acting  as  a  district 
court  should  do  in  such  a  case,  we  must  order  that  the  verdict 
be  set  aside,  and  that  a  new  trial  be  granted.    We  think  that 
the  evidence  shows  that  the  fire  was  caused  by  fire  escaping 
from  one  of  the  defendant's  engines,  but  we  do  not  think  that 
the  evidence  shows  .that  the  defendant,  or  any  one  of  its  agents 
or  servants,  was  guilty  of  any  negligence.     The  fire  in  this 
case  seems  to  have  been  a  purely  accidental  fire;  and  this  case 
seems  to  have  come  within  the  decisions  rendered  in  the  cases 
of  the  K.  P.  Bly.  Co.  v.  BuUs,  7  Kas.  808,  and  the  M.  K.  #  T. 
Rly.  Co.  V.  Davidson^  14  Eas.  849;  and  therefore  the  railroad 
compflAy  in  this  case  is  not  liable.    We'  have  said  that  we 
think  the  evidence  shows  that  the  defendant's  engine  caused 
the  fire.    This  is  not  the  verdict  of  the  jury  however.    The  jury 
say  otherwise.    In  answer  to  the  second  question,  which  was, 
^' Was  the  fire  caused  by  sparks  from  the  engine,"  the  jury 
answer,  ^'No."    In  answer  to  the  third  question,  which  was, 
**  Was  it  caused  by  coals  from  the  ash-pan  of  the  engine,"  the 
jury  also  answer  "No."    But  the  evidence  tends  to  show 
strongly  that  the  fire  was  caused  by  the  defendant's  train  as  it 
passed,  and  there  was  not  a  particle  of  evidence  tending  to 
show  that  there  was  any  fire  on  or  about  the  train  exeept  in 
the  engine.     The  theory  of  the  plaintiff  below  eeems  to  be^ 
that  the  fire  was  caused  by  fire  taken  by  some  one  of  the  com* 
pany's  employes  from  a  stove  or  furnace,  and  thrown  out 
upon  the  dry  grass.    But  there  was  not  a  particle  of  evidence 
in  the  case  from  which  such  a  theory  could  logically  be  drawn. 
And  the  entire  evidence  was  against  any  such  theory.    Every 
one  of  the  company's  employes  testifies  that  he  did  not  throw 
out  any  fire  at  that  place,  and  there  was  no  proof  that  any  one 
of  thefai  did  so.    Indeed,  there  was  no  proof  liiat  there  waa 
any  ftirnace  on  the  train  except  the  one  connected  with  the 
engine;  and  the  only  proof  that  there  wab  any  stove  on  thi^ 
particular  train,  was  the  testimony  of  the  witness  Thorp,  who 
merely  testified  ofa  this  subject  that,  **As'  baggagjS-tiiBSter  I 
file]  had  charge  of  the  stove  in  the  baggage  cfar."    Atid'tiief^ 
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was  no  proof  that  there  was  any  fire  in  even  this  stove.  In- 
deed, as  we  have  before  stated,  there  was  no  proof  that  there 
was  any  fire  about  the  train  except  that  in  the  engine. 

There  was  a  pile  of  cinders  and  ashes  afterward  found  in  a 
ditch  at  or  near  where  the  fire  started.  This  pile  of  cinders 
and  ashes  indicated  that  there  had  been  from  a  quart  to  a  half 
gallon  of  coals  and  cinders  thrown  there.  The  ashes,  coals 
and  cinders  do  not  seem  to  have  been  scattered,  but  were  all 
together;  and  the  pile  made  such  a  hot  fire  that  the  ground 
beneath  it  was  burned  red  like  brick  dost  for  from  one  to  two 
inches  deep.  This  pile  of  cinders  was  found  from  six  to  eight 
feet  east  of  the  east  end  of  the  cross-ties.  At  the  time  that 
this  fire  occurred,  the  train  was  going  north  at  the  rate  of 
about  twenty  miles  an  hour,  and  "at  that  time  a  very  ex- 
traordinary and  high  wind  was  blowing  from  the  northwest" 
against  the  train.  Kow  is  it  possible  that  said  pile  of  cinders 
eould  have  been  thrown  from  that  train  as  it  was  moving 
and  under  such  circumstances!  Two  of  the  witnesses  say 
not  It  must  be  remembered  that  the  treAn  did  not  stop  at 
that  place,  but  passed  on  north.  The  theory  of  the  plaintiff 
below,  that  the  fire  was  caused  by  fire  thrown  from  stoves,  or 
fiirnaces,  by  the  defendant's  employ^,  is  not  sustained  by  suf- 
ficient evidence,  and  the  special  findings  of  the  jury  negative 
any  other  supposable  theory  which  might  be  advanced,  and 
which  would  make  the  defendant  liable. 

The  judgment  oi,  the  Qourt  below  must.be  reversed^  and 
cause  remanded  for  a  new  triaL 

All  the  Joitfoes  eoitxcurring. 


.^  A , 
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J.  Hbkbt  Blakb  ei  oL  y.  Oomh'bs  op  Johnson  County. 

1.  Admission  of  Facib,  in  Headingt;  OorUradidory  FhcUf  in  Agreed  Siate' 
merU,  In  an  action  on  a  county  treasarer's  bond,  pleadings  were  duly 
filed-^ petition,  answer,  and  reply.  The  petition  alleged  the  ezecatioii 
of  the  bond  in  proper  form,  setting  it  out  in  full,  and  the  answer  con- 
tained no  denial  under  oath.  Thereafter  an  agreed  statement  of  facts 
was  prepared,  signed  by  the  attorneys,  and  to  which  was  attached  an 
affidavit  of  the  county  attorney,  alleging  all  the  matters  prescribed  in 
section  525  of  the  civil  code,  which  providoe  for  submitting  a  oontroveTsy 
without  action;  but  said  statement  did  not  purport  on  its  face  to  super- 
sede the  pleadings^  and  there  was  no  dismissal  of  the  action  as  presented 
by  the  pleadings;  and  the  journal  entries  of  the  trial  of  the  cause  and  of 
the  judgment  show  that  the  case  was  submitted  and  Judgment  rendered 
upon  the  pleadings  and  agreed  statement:  Held,  That  the  execution  of 
bond  disclosed  in  the  petition  was  an  admitted  fact»  and  that  the  admis- 
sion was  not  avoided  by  a  statement  in  the  agreed  statement  of  facts  that 
the  treasurer  executed  a  bond  running  to  the  wrong  i>artie&  [See  cases 
cited,  anU,  254.] 

2.  Bond  of  County  Thbasttrbb;  Board  of  Oommuiioners,  Proper  FiaM^ 
.   Where,  under  the  laws  of  1862,  k  bond  of  the  county  treasorer  was  duly 

executed  to  the  county  commissioners,  held,  that  they  were  proper  par- 
ties plaintiff  in  an  action  on  such  bond,  although  the  money  for  which 
the  action  was  brought  was  school-money,  and  to  be  distributed  to  the 
various  school  districts  of  the  county.    [Cbmm'rt «.  Crefit  6-145.] 

3.  CouNTT  Tbx4subbb;  Duties,  and  LiabUiHee,  The  county  treasurer  is  tlis 
proper  party  to  collect  and  receive  moneys  doe  the  county  on  a  judg- 
ment rendered  in  an  action  on  a  forfeited  recognizance.  He  is  not  au- 
thorized to  receive  an3rthing  but  money  thereon,  and  if  notwithstanding 
he  receive  other  property  in  fiill  satisfaction  and  discharge  of  such  a 
judgment,  he  becomes  himself  immediately  responsible  fbr  the  fall 
amount  of  such  judgment. 

4. Where  a  county  treasurer  xeoeived  on  such  a  judgment  county 

scrip  in  full  satisfaction  and  discharge  thereof,  and  thereafter  delivered 
the  county  scrip  to  the  county  superintendent,  who  sold  it  at  a  discount, 
and  handed  the  proceeds  to  the  treasurer,  hM,  that  such  treasurer  and 
his  sureties  were  responsible  for  the  amount  of  such  discount 

5.  ■  Proof  of  these  facts  disclosed  a  breach  of  official  duty,  and 
prima  facie  a  loss  to  the  county,  and  therefore  a  liability  on  his  official 
bond;  and  notwithstanding  he  claims  that  he  made  good  the  amount  of 
this  loss,  this  is  a  matter  of  defense  and  must  be  shown  by  him  affirma- 
tively. 

^  ■  Breadi  ef  Official  Duty:  Demand  Not  Neoeeeary,    In  an  action 

on  his  official  bond  brought  after  the  termination  of  his  tenn  of  office. 
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in  which  the  above  breach  of  official  duty  is  ahowiii  it  is  not  necessary 
to  prove  a  special  demand  on  the  treasurer  for  the  amount  of  the  loss 
occasioned  by  the  unauthorized  receipt  and  sale  of  the  scrip. 

Error  from  Johnson  District  Court. 

AonoN  by  the  Board  of  County  Commissumera  against  £lake 
and  others.  The  opinion,  infra^  states  the  facts  and  prooeed- 
ings.  Judgment  for  plaintiff  at  the  August  Term  1878,  of 
the  district  court,  and  the  defendants  bring  the  caae  here  foi 
review. 

A.  8.  Devmnej/y  for  plaintiflfe  in  error. 
J.  TT.  Qreemj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbb,  J. :  Action  on  coonty  treasurer's  bond.  The  first 
question  arises  on  these  &cts:  Pleadings  were  duly  filed — 
petition,  answer,  and  reply.  The  petition  alleged  the  execu- 
tion of  a  bond  payable  to  the  county  commissioners,  setting 
out  the  bond  in  full.  This  under  the  law  in  force  at  the  time, 
(Ck)mp.  Laws  1862,  p.  428,  §  104,)  was  the  proper  bond.  Ko 
denial  under  oath  was  filed.  Therefore  the  execution  of  such 
a  bond  was  admitted.  The  case  however  was  tried  on  an 
agreed  statement  of  facts,  and  the  first  fact  in  the  statement 
showed  the  execution  of  a  bond  payable  to  the  state  of  Kansas. 
This  agreed  statement  was  signed  by  the  attorneys,  and  to  it 
was  attached  an  affidavit  of  the  county  attorney  alleging  all 
the  matters  prescribed  in  section  625  of  the  code,  which  pro- 
vides for  submitting  a  controversy  without  action.  And  the 
claim  is,  that  this  agreed  statement,  fully  satisfying  all  the  re- 
quirements of  said  section,  must  be  considered  as  having  super- 
seded the  pleadings,  and  as  proceeding  under  said  section;  and 
that  therefore  the  only  matters  to  be  considered  are  the  &ots 
in  the  statement  We  cannot  assent  to  this  view,  and  for  sev- 
eral reasons.  There  was  an  action  pending.  There  was.no 
pretense  of  any  dismissal.  There  was  no  determination  of  the 
issues  raised  by  those  pleadings,  otherwise  than  by  the  judg- 
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ment  herein.  The  agreed  statement  does  not  pnrport  on  its 
face  to  supersede  the  pleadings,  or  to  be  a  matter  outside  of 
the  action  then  pending.  The  agreed  statement  is  of  facts 
embraced  in  the  issues  raised  by  the  pleadings.  The  journal 
entry  of  the  trial  reads,  that  the  parties  "submitted  their  cause 
to  the  court  for  trial  and  the  determination  of  all  the  issues,  as 
well  of  law  as  of  fact,  made  by  tiie  said  pleadings  on  fild 
herein,  upon  the  agreed  statement  of  &ct8  signed  by  the  par- 
ties respectively."  A  similar  recital  appears  in  the  entry  of 
the  judgment  Now  it  seems  to  us  a  fair  deduction,  that  court 
and  parties  alike  looked  upon  this  agreed  statement  as  made 
in  the  case  already  pending,  and  as  simply  dispensing  with 
further  or  other  evidence  in  the  case,  and  that  it  Must  be  so 
regarded  in  this  'court.  Of  course  then,  it  stands  as  admitted, 
that  the  proper  bond  was  given.  Do  the  fiirther  foots  show 
any  liability  upon  this  bond?    These  are  the  fects: 

At  the  October  term  1868,  the  State  of  E^ansas  obtained  a 
judgment  against  one  Thomas  Casad  and  his  sureties,  upon  a 
forfeited  recognizance  for  the  sum  of  J5,000  in  the  district 
court  of  Johnson  county,  which  judj^ent  was  never  vacated, 
reversed,  set  aside,  or  modified. 

On  the  2Sd  of  June  1869,  said  J.  Henry  Blake,  as  county 
tre^urpr,  received  from  the  judgment-debtor  the  sum  oif  f  4,900 
of  Johnson  county  "scrip,"  or  written  promiBes  to  pay  $4,900, 
commonly  called  "  scrip,'*  at  the  fojot  thereof,  in  full  payment 
and  satisfaction  of  said  judgment — f  100  having  been,  prior 
thereto,- paid  to  John  T.  Burris,  county  attorney,  as  his  fees  on 
said  judgment  of  $6,000. 

Said  $4,900  in  ff  scrip,''  less  the  JAwful  commission  of  8ai4 
treasurer,  was  placed  to  the  credit  of  the  "school  fund"  of 
Johnson  coun^,  by  said  treasurer;  and  afterward  the  said 
treasurer  (J.  Henry  Blake)  delivered  said  $4,'90O  of  county 
"scrip"  to  one  Rev.  C.  E.  Lewis,  the  county  superintendent 
of  schools  of  Johnson  county,  who  discounted  said  "scrip"  in 

^tbe  market  at  and  for  76  cents  on  the  dollar;  that  is  to  say,  he 
sold  said  "  scrip"  at  26  cents  less  than  its  ^e.    Johnson  county 

."scrip",  then,  and  at  the  time  said  .J.  Henry  Blake  received 

.said  $4^900  in^  'Vscrip"  from  the  juijgnient^debtor,  and  at  the 
time  sk;d  I^ewis  as  superintendent  sold  same,  v^  filing,  gen- 

"Istally,  in  lie' market  at  such  discOttdt; 
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Said  0.  E.  Lewis,  county  guperintendent,  after  the  sale  of 
the  $4,900  of  "scrip"  as  aforesaid,  paid  to  J.  Henry  Blake, 
treasurer,  the  sum  of  $8,676,  the  proceeds  of  said  sale  of 
county  "scrip,"  which  the  said  treasurer  placed  to  the  credit 
of  the  common-school  fund  of  Johnson  county,  and  which 
said  sum  was  duly  apportioned  among  the  various  school  dis- 
tricts in  Johnson  county  by  said  Lewis,  and^  was  paid  out  by 
the  said  treasurer  to  the  proper  officers  of  said  school  districts 
upon  the  written  orders  of  said  auperintendenti  from  time  to 
time. 

Said  treasurer  retained  as  his  commission,  on  the  |4,900  of 
"scrip"  the  sum  of  $147,  and  placed  the  residue,  being  the 
sum  of  $4,758  in  "scrip,"  to  the  credit  of  the  "school  fund," 
and  disposed  of  it  as  hereinbefore  stated. 

There  has  been  no  settlement  of  the  foregoinc  matters  be- 
tween the  plaintiff  and  defendants,  or  either  of  them;  and  the 
said  J.  Henry  Blake,  defendant  herein,  waives  all  statutes  of 
limitations  in  tiiis  case* 

Upon  these  facts  we  remark,  in  t&e  first  place,  that  it  has 
been  already  decided  that  the  county  commissioners  were 
proper  pariy  plaintiffi  in  an  action  like  this,  although  the 
funds  when  collected  do  not  belong  to  the  county  for  general 
use,  but  only  for  distribution  to  the  various  school  districts. 
CbmmV^  of  Jackson  Gbvnty  v.  Oraftj  6  Kas.  146.  In  the  second 
place,  the  county  treasurer  is  by  statute  made  the  proper  party 
to  collect  the  moneys  due  upon  such  a  judgment  of  forfeiture, 
as  is  disclosed  by  the  agreed  stateihent  Gen.  Btat  878,  §832; 
Gen.  Stat  929,  §  75.  Having  authority  to  collect,  if  he  receive 
anything  other  than  money  in  full  satisfaction  and  discharge 
of  the  judgment,  he  renders  himself  liable  for  the  amount 
thereof.  If  in  the  case  before  us  he  had  taken  a  certain  num- 
ber of  wagons  in  satisfection  and  discharge  of  this  judgment, 
he  could  not  have  turned  the  wagons  over  to  the  county,  or  to 
the  school  districts,  and  thus  relieved  himself  from  responsi^ 
bility.  This  is  not  like  the  case  in  which  the  treasurer  assumes 
a  personal  trust  toward  the  judgment-debtor  by  receiving 
property  upon  a  promise  to  dispose  of  it  abd  apply  thfe  pro* 
ceeds  on'the' jud^mefit^  in  which  ease  hepethitps  might  not  be 
responsible  for  anything  more  than  the  proceeds;  nor  is  it  a 


Digitized  by 


Google 


270  SUPREME  COURT  OF  KANSAS. 

Blake  v.  Comm'ra  of  Johnson  Co. 

case  in  which  there  was  only  a  partial  collection  of  the  judg- 
ment. He  was  under  no  obligations  to  receive  this  scrip  in 
payment  of  the  judgment;  and  if  he  did  so^  and  satisfied  and 
discharged  it,  he  must  make  good  the  amount  thereof.  "We, 
remark  again,  that  he  could  not  discharge  himself  from  liability 
by  turning  the  scrip  over  to  the  county  superintendent.  His 
duty  was  to  pay  over  school  moneys  to  the  school-district 
treasurers,  and  he  had  no  authority  to  intrust  either  money  or 
scrip  to  the  superintendent  Gen.  Stat.  929,  §§  74, 76. 

And  finally,  it  was  unnecessary  to  prove  a  special  demand, 
for  the  act  of  receiving  the  scrip  in  satisfaction  of  the  judg- 
ment, and  then  delivering  it  to  the  county  superintendent,  vras 
wrongful.    If  the  testimony  had  disclosed  simply  that  he  had 
received  the  fall  amount  of  the  judgment  in  money,  it  would 
doubtless  foe  incumbent  on  the  county  to  prove  that  he  had 
failed  to  pay  over  thisamount  to  the  district  treasurers,  or  to 
his  successor  in  oflice.    But  the  condition  of  his  bond  was  that 
be  should  '^  £a.ithfully  and  promptiy  perform  the  duties  of  his 
said  office,''  should  '^  well  and  truly  pay  according  to  law  all 
moneys  which  shall  c6me  to  his  hands  as  treasurer,''  and 
should  '^  deliver  to  his  successor  in  office  or  to  any  other  per- 
son authorized  by  law  to  receive  the  same,  all  moneys,  booksy 
papers  and  other  things  appertaining  thereto,  or  belonging  to 
his  said  office."    Now  he  had  not  &ithfully  performed  the 
duties  of  his  office,  for  he  had  received  scrip,  when  he  should 
have  received  money;  he  had  given  this  scrip  to  a  person  un- 
authorized to  receive  scrip  or  money  from  him,  and  in  return 
had  received  a  less  amount  in  money.    This  was  a  breach  of 
official  duty,  and  prima  facie  entailed  a  loss.    If  notwithstand- 
ing, he  claims  that  he  made  good  this  loss,  and  reimbursed  the 
county,  it  is  for  him  to  make  this  appear.    It  may  perhaps  be 
proper  to  add,  that  as  this  action  was  not  brought  for  more 
than  two  years  after  the  expiration  of  the  term  of  office  for 
.which  this  bond  was  given,  and  as  the  constitution  provides 
that  a  county  treasurer  shall  not  hold  more  than  two  terms  in 
succession,  it  is  ftpparent  that  he  had  ceased  to  be  county  treas- 
urer before  the  oommencement  of  this  action.    At  any  rate. 
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the  term  for  which  this  bond  was  given  had  long  since  expired. 

We  see  no  error  in  fhe  proceedings,  and  must  affirm  tbi 
judgment 

All  the  Justices  concurring. 


D.  S.  M.  Frbtwell  v.  City  of  Trot  et  al 

!•  MmnciPAL  Gobpobationb;  Power  to  Tax  EmploymenU,  There  being  no 
special  restriction  thereon  in  the  constitution  of  this  state,  the  legisla- 
ture naay  confer  upon  municipal  corporations  the  power  to  tax  employ- 
ments, as  well  as  property.  [CbmmVf  v.  Nelson,  19-241 ;  Neioton  «.  Atd^- 
iton,  81-154,  166,  157;  MoQrath  «.  Newton,  29-364;  Leavenworth  «.  Booth, 
15-627J 

2.  Licbnbx-Tax;  Revenue,  Section  48  of  chapter  80  of  laws  of  1871,  which 
in  terms  authorizes  cities  of  the  third  class  to  levy  and  collect  a  Itcense- 
tax  on  certain  occupations,  was  designed  for  purposes  of  revenue,  rather 
than  of  police  regulation,  and  authorizes  a  tax  on  those  occupations. 

8. Whether  it  be  true  or  not,  that  a  license-tax  falls  within  the 

general  rule  of  taxation,  that  it  knows  no  other  limit  than  the  discre- 
tion of  the  taxing  power,  it  cannot  be  doubted  that  before  an  ordinance 
of  a  dty  authorised  to  collect  taxes  should  be  declared  void  on  account 
of  the  amount  of  the  license,  it  should  appear  that  an  unjust  discrimina- 
tion has  been  made  against  the  business  licensed  by  casting  upon  it  an 
undue  share  of  the  expenses  of  the  city  government;  for  though  .the 
lieense-tax  be  large,  non  constat  but  that  all  other  occupations  and  prop- 
erty are  proportionally  taxed. 

4  I      Per  Diem  Ideense^Tax*    In  dties  of  the  third  dflss,  that  is,  dties 

containing  not  more  than  2,000  inhabitants,  and  in  which  it  is  matter  of 
common  knowledge  that  permanent  auction  stores  are  scarcely  ever 
fotmd,  a  license-tax  of  five  dollars  a  day  for  sales  by  auction,  is  not  so 
high  that  courts  can  aci^judge  it  void  as  unreasonable  and  oppressive,  or 
in  restraint  of  trade. 

ft. A  provision  in  the  statute,  that  license-taxes  "shall  be  at  such 

iBta  per  year  as  shall  be  Just  and  reasonable,"  does  not  render  void  an 
ordinance  requiring  in  cases  of  auction  licenses  the  payment  of  so  much 
"for  each  day  of  the  continuance  of  such  auction."  IMcGrath  v,  Newton^ 
29-889;  Newton  v.  Atchison,  81-154. 

8.  ^'Auction;'*  "AucnoNsiB;*'  SeparaU  lAcenses  Required,  In  the  first  sec- 
tion of  an  ordmance  it  was  provided  that  ''before  any  person  shall  pro- 
ceed to  sell  at  pabHo  auction  merchandise  of  any  dass  whatever,  he 
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shall  first  obtain  a  license  fot  an  aucticm;"  and  in  the  second,  that  "any 
person  desiring  to  exercise  the  office  or  calling  of  an  auctioneer,  shall 
first  obtain  a  license  therefor."  Held,  That  there  was  no  identity  be- 
tween these  two  sections  in  the  subject-matter  of  the  license;  that  the 
first  refers  to  the  party  who  has  goods  which  he  is  seeking  to  have  sold 
by  auction,  and  the  second  to  the  party  by  whom  the  outcry  of  the  sale 
is  to  be  made.    IStcUe  v.  Simmons,  21-686.] 

Mror  from  Doniphan  District  Court. 
Fretwell  was  an  ^actioneer,  carrying  on  his  avocation  as 
such  in  the  Gty  of  Troy,  Doniphan  county.  He  paid  the  regu- 
lar license-tax,  and  procured  an  "auctioneer's  license,*'  2l8t 
January  1875,  for  one  year  from  that  date.  On  the  3d  of  Feb- 
ruary following,  the  city  council  duly  passed  an  ordinance, 
which  was  duly  published  on  the  6th,  as  follows : 

Ordinance  No.  47— In  Relation  to  Auctions,  and  Auctionbebs. 
Be  U  Ordained  by  tiie  Mayor  and  Council  of  ilie  CUy  qf  Troy: 

Section  1.  Before  anv  person  shall  proceed  to  sell  at  public  auction  with- 
in the  limits  of  the  city  of  Troy,  merchandise  of  any  kind  whatever,  he 
shall  first  obtain  a  license  for  an  auction,  and  shall  pay  the  sum  of  five  dol- 
lars for  each  day  of  the  continuance  of  such  auction. 

Sec.  2.  Any  person  desiring  to  exercise  the  office  or  calling  of  an  auc- 
tioneer, withm  the  city,  shall  first  obtain  a  license  thereof  by  paying  into 
the  city  treasury  the  sum  of  ten  dollars  per  year;  provided,  that  a  license 
ma^  be  granted  to  an  auctioneer  for  less  than  one  year  by  the  applicant 
paying  one  dollar  per  day  for  such  license. 

Sec.  8.  Any  person  convicted  of  carrying  on  an  auction  without  license 
in  violation  of  the  provisions  of  section  one  of  this  ordinance,  shaU  be 
fibed  not  less  than  $25,  nor  more  than  $50,  for  each  ofibnae.  And  any  per- 
son acting  as  auctioneer  without  license,  in  violation  of  section  two  of  this 
ordinance,  shall  on  conviction  be  fined  not  less  than  $5,  nor  more  than  $26^ 
for  each  offense. 

Ssa  4.  Ordinances  Nos.  22  and  23,  in  relation  to  axietio&Sy  and  auetimieeia^ 
are  hereby  repealed. 

On  the  6th  of  February  Ftetwdl  waa  arrested  by  City  Mar- 
shal Bailey^  and  taken  before  Police  Judge  Soper^  charged  with 
violating  section  one  of  said  ordinance  Ko.  47.  It  does  not 
appear:  from  the  record  that  Fretmell  wa^  required  to  take  oi|t 
a  new  licenee  as  <^  auctioneer/'  bat  the  complaint  was,  that  he 
had  not  obtained  *•  a  license  for  an  auction.**  He  claimed  that 
"  he  the  said  Fretwell  had  no  interest  whatever  in  the  goods 
he  was  selUf  gy  or  that  he  proposed  to  sell^  Ji)9t  was  gelling  the 
same  for  anptber  person "-^but  it  is,  iiot  .e^hoiwn.  wbceach 
^<  other  person  "  was.    The  police  judge  fined  him  f26,  and 
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eoets.  He  thereupon  commenced  an  action  in  the  district 
court  against  the  OUj/  of  Tr&y^  and  against  Bailey  and  SopeTj 
marshal  and  police  judge,  to  ei\)oin  them  from  enforcing  the 
collection  of  said  fine  and  costs,  and  to  restrain  them  from  in- 
ierfering  with  him  in  the  farther  prosecution  of  his  business 
or  calling  of  auctioneer,  which  he  claimed  the  right  to  carry 
on  under  his  license  of  21st  January,  without  procuring  license 
to  conduct  an  "auction."  He  applied  to  the  district  judge,  at 
chambers,  on  tiie  15th  of  February,  for  a  temporary  injunc- 
tion, which  application  was  denied.  Afterward  the  defendants 
demurred  to  tiie  plaintiff's  petition,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  and 
the  district  court,  at  the  March  Term  1875,  sustained  said  de- 
murrer, and  gave  judgment  against  the  plaintiff  for  costs. 
From  the  order  refusing  a  temporary  injunction,  and  from  the 
decision  sustaining  the  defendants'  demurrer,  PreiweU  appealed, 
and  brings  the  case  here  on  error. 

D.  M.  Johnson,  and  TF.  D.  WM,  for  plaintiC 
N.  B.  Wood,  and  N.  PricCy  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brewbb,  J.:  Two  questions  are  presented  in  this  case.  The 
first  turns  on  the  validity  of  an  ordinance  of  the  dty  of  Troy, 
a  city  of  the  third  class,  imposing  a  license-tax  on  auctions. 
This  ordinance  was  passed  on  the  8d  of  February  1875,  and 
required  that  for  all  sales  at  public  auction  a  license  should  be 
obtained^  and  that  for  this  license  five  dollars  a  day  should  be 
paid.  It  is  said  that  this  ordinance  is  void. because  ^fin  con- 
travention of  common  rights,  unreasonable^  and  in.  restraint  of 
trade,"  ai^d  because  the  council  <^had  no  authority  to  tax  by 
the  day>  only  by  the  year."  Neither  of  these  objections^  we 
think,  ia  good.  Express  authority  is  giyen  by  the  statute  to 
levy  and  collect,  a  "Ziccn^e^ar"  upon  various  exhibitions,  jwro- 
fe^slons,  «i^  avooaii^ons,  iiicluding  tbereiii  ^^m^XfiimitR  of  all 
kinds; "  and  to  make  more  clear  that  it  is  not  regnlationi  Imt 
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revenue,  which  is  authorized,  the  section  closes  with  a  proviso 
as  follows:  "provided  however,  that  all  scientific  and  literary 
lectures,  ♦  *  *  shall  he  exempt  fipom  such  taxation"  etc 
(Laws  1871,  p.  ISO,  §48.)  That  in  the  absence  of  constitu- 
tional restrictions,  and  we  have  none  thereon,  the  legislature 
may  authorize  municipalities  to  tax  employments  as  well  as 
property,  must  we  think  be  conceded.  Judge  Dillon  thus 
sums  up  the  authorities:  "These  cases  show  some  diversity 
of  opinion  as  to  the  right  to  tax  particular  employments,  as 
distinguished  from  property;  but  the  correct  view,  it  is  sub- 
mitted, is  this:  unless  specially  restrained  by  the  constitution, 
the  legislature  may  provide  for  the  taxing  of  any  occupation 
or  trade,  and  may  confer  this  power  upon  municipal  corpor- 
ations. But  such  taxes  are  apt  to  be  inequitable,  and  the 
principle  not  free  from  danger  of  great  abuse.  Hence,  ordi- 
nances of  this  character  ought  not  to  be  sustained,  unless  the 
authority  be  expressly,  or  otherwise  unequivocally,  conferred," 
Dillon  on  Munic.  Corp.,  §291,  note.  See  also  Citj/  of  Leavenr 
worth  V.  Booihy  16  Kas.  635;  Cooley  on  Const  Lim.  201,  496; 
DuraUe'a  Appeal^  62  Penn.  St  491;  Hodgson  v.  New  Orleans^ 
21  La.  An.  801;  St.  Louis  v.  Boatmen's  Ins.  Co.^  47  Mo.  160; 
St.  Louis  V.  Marine  Ins.  Cfa.,  47  Mo.  168;  St.  Louis  v.  LaughUn^ 
49  Mo.  559;  St.  Charles  v.  Noble,  61  Mo.  122;  Osborne  v.  Mobile, 
44  Ala.  498;  Bates  v.  Mobile,  46  Ala.  168;  Goldthwaite  v.  Mont- 
gomen/j  50  Mo.  486;  Mason  v.  Trustees  Lancaster,  4  Bush.  (Ky.) 
406;  Kinper  v.  LouisviUe,  7  Bush.  699;  Walcottv.  The  People, 
17  Mich.  68;  Kitson  v.  Ann  Arbor,  26  Mich.  825;  Darling  v.  St. 
Paul,  19  Minn.  889;  Comm'rs  Edentm  v.  Oaplehart,  71  North 
Oar.  166;  Wiggins  v.  Chicago,  68  Dl.  872;  CoUinsvUle  v.  Cole,  78 
ni.  114 ;  Wright  v.  Mayor,  64  Ga.  645 ;  State  v.  Qagley,  6  Ohio,  14. 
Regarded  as  a  tax,  therefore,  it  comes  within  the  general 
proposition  concerning  taxation,  that  it  knows  no  limit  other 
than  the  necessities  of  the  public  treasury,  and  the  disorelioii 
of  the  taxing  power.  Or  perhaps  more  correctly,  it  may  be 
said  in  respect  to  this,  as  a  municipal  tax,  that  the  mere 
amount  of  a  tax  does  not  prove  its  invalidity.  The  amount 
of  the  city  indebtedness,  the  necessary  expendtttires  of  the 
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municipality,  may  require  an  equally  high  rate  of  taxation 
upon  all  employments,  and  all  property,  bo  that  however  large 
this  might  seem  to  he,  being  in  harmony  with  all  other  tax- 
ation, and  necessary  to  meet  the  legitimate  demands  on  the 
treasury,  it  could  not  be  said  to  be  unreasonable.  This  seems 
to  avoid  the  argument  of  the  learned  counsel,  t)iat  such  a  li- 
cense, amounting  in  a  single  year  to  over  |1,500,  is  oppres- 
sive, unreasonable,  and  in  restraint  of  trade.  For  while  it 
may  not  be  true,  that  a  city  having  authority  to  collect  rev- 
enue by  license  may  impose  any  sum,  however  large,  as  license, 
and  thus  in  effect  destroy  certain  kinds  of  business,  yet  before 
in  such  a  case  an  ordinance  imposing  a  license  is  declared 
void  on  account  of  the  amount  therefor,  it  should  appear  that 
the  necessities  of  the  city  do  not  require  so  large  a  revenue, 
or  that  there  has  been  an  unjustifiable  attempt  to  discriminate 
against  certain  kinds  of  business  by  casting  the  whole  burden 
of  taxation  npon  them. 

But  is  the  amount  charged  for  license  in  this  case  so  enor- 
mous as  to  be  unreasonable  and  oppressive?  To  pay  over 
$1,500  a  year  for  carrying  on  a  permanent  auction  business, 
would  seem  excessive.  But  we  must  notice  that  this  pro- 
vision is  for  cities  of  the  third  class,  cities  not  containing 
more  than  2,000  inhabitants,  and  that  in  places  of  such  small 
siae  a  permanent  auction-store  is  a  thing  almost  unheard  of. 
The  only  auctions  there  held,  are,  when  some  citizen  closes 
out  his  household  or  other  goods  by  an  auction  of  one  or  two 
days'  duration;  or  when  some  wandering  merchant  comes 
with  fi  flourish  of  handbills,  posters,  and  other  advertise- 
ments, to  work  off  a  stock  of  goods  by  a  week  or  two's  rapid 
sales  at  auction.  The  latter  really  interferes  with  the  busi- 
ness of  the  regular  merchant;  and  for  neither,  is  a  license-tax 
df  five  dollars  a  day  apparently  exorbitapt.  A  license  of  fifty 
dollars  a  day  is  no  uncommon  demand  upon  circuses,  and 
other  traveling  shows,  and  may  be  fair  and  reasonable,  while 
a  similar  demand  upon  permanent  eixhibitions  would  work  a 
practical  destruction  of  the  business*  Kor  does  the  provision 
that  license  taxes  **  shall  be  at  such  rate  i>er  year  as  shall  be 
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jnst  and  reasonable,"  prevent  a  charge  of  so  much  per  day. 
The  purpose  of  that  section  was  to  prescribe  the  method  of 
computing  the  amount  of  taxes,  and  that  was  by  the  time  and 
not  by  the  amount  of  business.  It  did  not  compel  the  council 
to  exact  a  year's  license  in  every  case,  or  prevent  them  from 
graduating  the  amount  of  the  license  by  the  actual  time  ena- 
ployed  in  the  business  licensed.  We  are  forced  therefore  to 
the  conclusion  that,  with  no  other  evidence  than  that  now  be- 
fore us,  the  ordinance  must  be  held  valid.  With  the  wisdom 
or  policy  of  such  municipal  legislation,  this  court  has  nothing 
to  do.  That  is  a  matter  for  the  separate  determination  of  each 
municipality. 

The  other  question  involves  the  relation  of  the  terms  "  auc- 
tion," and  "auctioneer.**  The  ordinance  purports  to  require 
licenses  for  both  auctions,  and  auctioneers.  The  first  section 
reads:  "Before  any  person  shall  proceed  to  sell  at  public  auc- 
tion, *  *  *  merchandise  of  any  class  whatever,  he  shall  first 
obtain  a  license  for  an  auction,**  etc. — ^while  the  second  is  as 
follows:  "Any  person  desiring  to  exercise  the  office  or  calling 
of  an  auctioneer,  *  *  »  shall  first  obtain  a  license  there- 
for,** etc.  Do  these  two  sections  reach  to  the  same  matter,  so 
that  obtaining  a  license  under  one,  is  equivalent  to  a  license 
under  both,  and  a  bar  to  any  prosecution  under  either?  We 
think  not.  There  is  a  clear  distinction  between  the  two.  The 
one  applies  to  the  party  who  has  goods  which  he  desires  to 
dispose  of  by  auction,  and.  the  other  to  the  party  who  makes 
the  outcry.  The  same  party  may  occupy  both  positions.  He 
may  have  goods  to  sell  at  auction,  and  he  may  be  his  own  auc- 
tioneer; but  this  is  toeither  necessarily  or  generally  so.  The 
rule  is,  for  one  to  act  as  the  salesman,  the  auctioneer,  for 
others  who  have  goods  to  sell.  •  One,  breaking  up  housekeep- 
ing, advertises  his  furniture  for  sale  at  auction.  Another,  de- 
siring to  close  out  a  stock  of  goods,  does  the  same,  and  each 
names  a  third  party  as  auctioneer.  The  latter  is  simply  the 
crier,  one  who  makes  it  tt  bnsiness  to  act  as  the  agent  of  others 
in  this  particular  manner  of  selling  goods.  Hiff  business  is 
that  of  an  atictiotieer;  and  for  carrying  on 'that  business  he  is 
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required  by  the  second  section  to  hare  a  license.  The  party 
who  has  goods  to  sell^  and  desires  to  sell  them  at  auction,  and 
obtains  the  services  of  the  auctioneer  therefor,  is  the  party 
who  muet  take  out  the  license  required  by  the  first  section. 
These  considerations  dispose  of  the  case,  and  compel  an  affirm* 
ance  of  the  judgment 

It  IB  understood  that  case  ITo.  679,  between  the  same  parties, 
10  controlled  by  the  same  questions;  and  the  same  judgment 
will  be  entered  in  that  case. 
.    All  the  Jitlstices  concurring. 


Hall's  Hbiks  v.  8.  H.  Dodgb. 

1.  EjBcrMBwr;  Oeneral  Denial;  Dtfense,  Under  a  general  dental,  in  an 
action  in  the  natnre  of  ejectment,  the  defendant  may  show,  by  any  legal 
evidence  which  he  way  have,  that  he  is  the  owner  of  the  land  in  oon* 
troversy.  IBanerrft  v.  Chamben,  10-864;  Mcatm  v.  Qray,  29-468j  Armf' 
tirong  v.  SrcwnfiM,  32-143. 

2.  Saul  fob  Taxis;  Squxrate  Parcds  or  TtaetB  of  Land,  A  tax  deed  which 
shows  upon  its  face  that  two  or  more  separate  and  distinct  tracts  of  land 
were  sold  together,  is  void  upon  its  face.  IMcQuestm  if,  Swope,  12-n32; 
MaUhew$  v.  Buckingham,  22*-169;  Corbin  t.  Imlee,  24-159;  WaHdns  v.  Inge, 
24*ei4;  OaiwrigU  v.  MeFad^m,  247662,  669;  Long  v.Walf,  25-623;  Dodge  v. 
Brnnwns,  84-736.] 

.8.  YoxD  Tax  Dsso;  Statute  of  LimUoHone,  Sacha  tax  deed,  even  when  re- 
corded, is  not  sufficient,  in  and  of  itself  to  cause  the  two-years  statute  of 
limitations  to  run  in  its  iavor.  [Shoot  v.  Walker,  6-65, 75;  Sapp  v.  Morrill, 
8-677,  685.] 

4. A  person  who  holds  such  a  tax  deed,  duly  recorded  for  more 

than  two  ywrs,  but  who  has  never  had  any  actual. possession  of  the  land 
whic}i  the  deed  purports  to  convey,  gets  no  interest  in  the  land«  [  Taylor 
v.MUee,  5-515, 516;  Bowman  v.  CocknU,  6-337,  338.] 

Efror  from  Mcrris  Diatriet  ComU 

EjECTMEirr  for  the  N.W.J  of  section  7,  and  the  B.J  of  N.W.J 

of  section  -6,  in  township  20;  of  range  12,  in  Lyon  connty, 

Brought  tr^'the  widow  atld  children  of  Wm.  Hall,  deceased. 

The  two  tracts  were  conveyed  to  said  Wm.  Hall,  by  separate 
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patents,  in  1860.  Hall  died  intestnte,  in  January  1872,  leaving 
a  widow  and  six  children,  the  plaintifis  in  this  action,  and  they 
claimed  the  land  in  fee  as  the  heirs  of  Hall.  Action  com- 
menced in  July  1872.  DodgCy  defendant,  at  the  trial,  to  show 
title  in  himself,  offered  in  evidence  two  tax  deeds.  One  of 
such  tax  deeds  recites,  that — 

*^^  Whbrbas,  the  following  described  real  property,  Tiz.,  the 
N.W.^  of  section  7,  township  20,  of  range  12,  the  8.W.^  of 
section  20,  township  18,  of  range  12,  the  S.W.J  of  section  12, 
and  N.J  and  S.W.i  of  KE. J  of  section  21,  in  township  17,  of 
range  11,  and  the  If.W.J  of  section  5,  township  18,  of  range 
11,  situated  in  the  connty  of  Lyon,  in  the  state  of  Kansas, 
were  subject  to  taxation  for  the  year  1862;  and  whereas,  the 
taxes  assessed  upon  said  real  property  for  the  year  aforesaid 
remained  due  and  unpaid  at  the  date  of  the  sale  hereinafter 
named;  and  whereas,  the  treasurer  of  said  county  did  on  the 
fifth  day  of  May  1863,  by  virtue  of  authority  in  him  vested  by 
law,  at  the  sale  begun  and  publicly  held  on  the  first  Tuesday 
of  May  1868,  expose  to  public  sale  at  the  county-seat  in  said 
county,  in  substantial  conformity  with  all  the  requisitions  of 
the  statute  in  such  case  made  and  provided,  the  real  property 
above  described,  for  the  payment  of  the  taxes,  interest  and 
costs  then  and  there  remaining  unpcdd  on  said  property;  and 
whereas,  at  the  time  and  place  aforesaid,  W.  8.  MicCurdy,  of 
the  county  of  Douglas,  and  state  of  Eiansas,  having  offered  to 
pay  the  sum  of  twenty-six  dollars  and  sixty-two  cents,  being 
the  whole  amount  of  taxes,  interest  and  costs  then  due  and  re- 
maining unpaid  on  said  property  for  the  said  [again  describing 
all  said  landsy  as  above^']  which  was  the  least  quantity  bid  for, 
and  payment  of  said  sum  having  been  by  W.  8.  McCurdy  made 
to  the  said  treasurer,  the  said  property  was  stricken  off  to  him 
at  that  price,"  etc. 

The  other  tax  deed  contained  similar  recitals,  and  described 
the  S.J  of  N.W. J  of  section  6,  township  20,  of  range  12,  and 
four  other  separate  tracts  of  land  not  contiguous  to  each  other. 
The  action  was  commenced  in  Lyon  district  court,  and  taken 
by  change  of  venue  to  Morris  county,  where  it  was  tried  at 
the  October  Term  1876.  Verdict  and  judgment  in  fityor  of 
Dodgty  defendant,  and  the  plaintiflb  bring  the  case  here  on 
error. 
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Abnerm  GiUett^  for  plaintiffs. 
JS.  S.  Waierbwryy  for  defendant 

The  opinion  of  the  ooart  was  delivered  by 

Valbntinb,  J.:  This  was  an  action  in  the  nature  of  eject- 
men  t,  commenced  under  section  695  of  the  cod6|  (Gen.  Stat. 
747,)  and  nnder  section  118  of  the  tax  law  of  1868,  (Gen.  Stat. 
i.'^ectiiient;      1057, 1058.)     Thc  answcr  of  the  defendant  was  a 
pSSS^f*"***'  general  denial.    Under  such  an  answer  we  think 
the  defendant  had  a  right  to  show,  by  any  legal  evidence  that 
fae  might  have  had,  that  he  was  the  owner  of  the  property  in 
controversy.   (Gen.  Stat.  748,  §696;  Bancroft  v.  Chambers^  10 
Kas.  864.)    In  this  respect  this  kind  of  action  is  similar  to  the 
action  of  replevin.    In  this  case,  the  defendant  attempted  to 
show  that  he  was  the  owner  of  the  property  in  controversy-, 
by  introducing  in  evidence  two  certain  tax  deeds.    If  these 
tax  deeds  were  valid,  then  he  is  undoubtedly  the  owner  of  said 
property,  and  is  entitled  to  recover  in  this  action;  but  if  on 
the  contrary  such  deeds  are  invalid,  then  he  is  not  the  owner, 
but  the  plainti£%,  who  hold  their  titie  directly  from  the  original 
patentee,  are  the  owners;  and  in  that  case  it  seems  to  be  ad- 
mitted by  the  defendant  that  they  are  entitled  to  recover. 
That  is,  the  defendant  has  raised  no  question  either  in  this 
court  or  in  the  court  below  as  to  the  right  of  the  plaintiffs  to 
recover,  provided  the  defendant's  tax  deeds  are  void.    Both 
parties  seem  to  desire  to  have  the  case  decided  upon  its  merits, 
and  do  not  raise  any  technical  objection  to  the  plaintifi'  right 
to  maintain  this  particular  action,  provided  the  property  in 
law  belongs  to  them.    The  only  question  then  for  us  to  deter-, 
mine  is,  whether  said  tax  deeds  are  valid  or  not.    They  are 
alike  in  form,  and  in  every  essential  particular,  except  as  to 
the  descriptions  of  the  land,  and  the  amounts  of  the  taxes. 
Both  were  executed  July  24th  1865,  for  the  taxes  of  1862, 
1868  and  1864,  upon  a  sale  made  5th  May  1863  for  the  taxes 
of  1862;  and  both  deeds  were  recorded  July  28th  1866.    This 
action  was  commenced  July  18th  1872. 
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Each  tax  deed  is  for  several  separate  and  distinct  tracts  of 
land,  situated  in  different  parts  af  Lyon  county,  and  in  dif- 
ferent townships  and  ranges;  and  each  d«ed  shows  that  all 
t.nucmitt  M  .^^^'^^  different  tracts  were  sold  together  in  one 
2^1^;;^  single  salew  Now,  sach  a  sale  is  void;  and  a  tax 
dtetinetMia*.  ^^^^  fihowing  suoh  a  sale,  is  also  void.  This  fol- 
lows from  general  principles,  and  is  also  in  consonance  with 
all  the  statutes  of  this  state,  which  may  in  any  manner  affect 
the  question.  Sections  81, 86,  and  88,  of  the  act  having  appli- 
cation to  this  case,  (Comp.  Laws  of  1862,  pp.  865,  866,)  tend 
to  prove  it,  and  section  40  is  not  at  variance  with  it.  Of 
course,  where  two  or  more  tracts  of  land  adjoin  each  other, 
and  are  used  and  occupied  as  one  tract,  they  may  all  he  taxed 
together  and  sold  together  as  one  tract.  {McQuesien  v.  Swope^ 
12  Kas.  82.)  But  that  is  not  this  case.  In  this  c^ae  the  differ- 
ent tracts-  do  not  a(^oin  each  other,  but  are  widely  sep- 
arated. Said  deeds  are  void  upon  their  face;  that  is,  they 
present  the  evidence  of  their  own  iijvalidity  upon  their  fiu;e. 
Such  a  deed  cannot  even  when  recorded  set  the  statute 
t.0utiitoof  uu.  of  limitations  in  operation.  (Shoat  v.  Walker,  6  Kas. 
itattons.        gg^  yg^^  j^  ^^^  ^j^^  j^g^  referred  to,  this  court  said: 

*f  A  tax  deed,  to  be  sufficient  when  recorded  to  set  the  statute 
of  limitations  in  operation,  must  of  itself  be  prima  facie  evi- 
dence of  title.  It  is  not  necessary  that  the  deed  be  absolutely 
good,  under  all  circumstances.  It  is  not  necessary  that  it  be 
sufficient  to  withstand  all  evidence  that  may  be  brought  against 
it  to  show  that  it  is  bad;  but  it  must  appear  to  be  good  upon 
its  face;  it  must  be  a  deed  that  would  be  good  if  not  attacked 
by  evidence  aliunde.  When  the,  deed  discloses  upon  its  face 
that  it  is  illegal,  when  it  discloses  upon  it9  face  that  it  is  exe- 
cuted in  violation  of  law,  the  law  will  not  assist  it.  No  stat- 
ute of  limitation  can  then  be  brought  in  to  aid  i,t9  validity. 
The  party  accepting  it,  and  claiming  under  it,  has  full  notice 
of  its  illegality,  and  must  abide  the  consequence^  of  such 
iUegalil^.  He  has.  no  reason  to  complain.",  In  the  case  of 
Scgap  V.  MarriU,  8  Kas.  §67, 6.85,  this  court  said;  "Tlj^ere  would 
seem  to  be  no  reason  why. a  void  tax  (l^ed  should;,  j^auae  the 
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Statute  of  limitations  to  ran  in  its  fevor.    Does  a  party  hold- 
ing Buch  a  deed  constructively  oust  the  original  owner  by  sim- 
ply putting  his  deed  on  record,  whether  the  original  owner  be 
in  the  actual  possession  of  the  property  covered  by  the  tax 
deed,  or  not?    A  void  tax  deed  cannot  draw  after  it,  nor  to  it, 
the  constructive  possession  of  the  property,  although  the  prop- 
erty may  be  vacant  and  unoccupied.     Then  why  should  the 
original  owner  commence  any  action  to  test  the  validity  of  the 
tax  deed?    He  need  not  commence  an  action  for  the  recovery 
of  his  property,  for  he  is  already  in  the  constructive  if  not  in 
thQ  actual  possession  thereof;  and  his  title  is  as  good  as  it  ever 
was.     He  need  not  commence  an  action  to  remove  a  supposed 
'  cloud  from  his  titie,  for  a  deed  void  upoti  its  &ce  is  no  cloud 
upon  his  title.    He  need  not  commence  an  action  to  have 
the  deed  declared  void,  for  the  deed  itself  upon  its  face  fiir- 
nishes  sufficient  evidence  of  that  fact,  and  about  as  good 
evidence  as  a  record  of  a  court  declaring  the  feet  would  be. 
Indeed,  there  would  seem  to  be  no  reason  whatever  in  any 
such  case  for  the  owner  of  the  land  to  invoke  the  interposition 
of  a  court  of  justice.     The  instrument  itself  would  always  ftir- 
nish  sufficient  evidence  to  defeat  any  claim  set  up  under  it" 
In  the  present  case  the  property  is  vacant  and  unoccupied? 
and  it  never  has  been  in  the  actual  possession  of  the  defend- 
ant    And  the  tax  deeds  of  the  defendant  being  void,  they 
could  not  draw  to  him  the  constructive  possession  of  the  prop- 
i.YoiddMii,     ^^y*    H®  ^^  therefore  never  had  any  interest  in 
SS^StRy  the  property.    His  tax  deeds,  being  void  upon  their 
^""^"^^^     face,  could  not  give  him  any  title,  or  any  possession, 
consiructive  or  otherwise,  and  he  never  had  any  actual  pos- 
session.    It  se^ms  to  be  admitted  that  the  defendant  had  no 
interest  iti  the  land  under  his  void  deeds  Until  the  two-years 
statute  of  limitations  are  supposed  to  have  run,  and  then  it  is 
claimed  that  his  title  became  complete.     That  is,  the  whole 
title,  and  thi  wtol^  possession,  (Constructively  were  in  the 
plaintifib,  and  no  part  of  the  title*  or  possession  or  any  other 
interest  was  in  the  defendant,  until  the  end  of  the  two  ydkrs, 
and  then  at  the  expiration  of  the  two  years,  and  at  the  corn- 
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mencemeut  of  the  third  year,  the  whole  title  and.  whole  coa- 
structive  possession  all  at  once  passed  from  the  plaintiffs  to  the 
defendant  simply  because  the  defendant  had  had  a  void  tax 
deed  on  record  for  two  years!  We  think  this  can  hardly  be  so. 
(With  reference  to  the  operation  of  the  statute  of  limitations, 
see  Taylor  v.  MileSj  5  Kas.  515,  516;  Bowman  v.  GockriUj  6  Kas. 
387, 888.)  It  is  claimed  that  the  supreme  court  of  Iowa  held  that 
their  five-years  statute  of  limitation  will  run  in  fiayor  of  a  tax 
deed  like  those  we  now  have  under  consideration.  The  cases 
of  Thomas  v.  Stickelj  82  Iowa,  71,  and  Dov^laa  w.  Tullack^  84  Iowa, 
262,  come  the  nearest  holding  as  defendant  claimed,  and  yet 
they  probably  do  not  intend  to  go  to  the  extent  that  he  claims. 
If  they  do,  then  we  cannot  agree  with  them.  But  see  Boards 
man  v.  Bourne^  20  Iowa,  184;  Byam  v.  Cookj  21  Iowa,  392; 
Ferguson  v.  Heathy  21  Iowa,  488;  Harper  v.  SextoUy  22  Iow% 
442;  SurUmrt  v.  Dyer,  36  Iowa,  474;  Weaver  v.  Oranty  39  Iowa, 
294;  Oreer  v.  Wheeler^  41  Iowa,  85,  86,  87^  88.  These  cases 
vnll  hardly  sustain  the  claim  of  the  defendant;  and  they  go  to 
the  extent  of  holding  that  a  tax  deed,  showing  that  two  or 
more  tracts  of  land  were  sold  together  for  a  gross  sura,  is  void- 
In  this  we  agree  with  them.  There  is  np  necessity  for  a  party 
putting  a  defective  or  void  tax  deed  upon  record  in  this  state; 
for  where  a  person  is  entitled  to  a  good  tax  deed  he  may  have 
as  many  tax  deeds  executed  as  he  desires  until  he  gets  a  good 
tax  deed. 

We  think  there  is  no  necessity  to  discuss  in  this  case  any 
distinctions  which  may  exist  between  a  tax  deed  which  is  in- 
curably void  upon  its  face,  and  one  which  though  void  on  its 
fia.ce  may  be  aided  and  cured  by  the  introduction  of  extrinsic 
evidence;  for  there  was  no  such  evidence  introduced  in  this 
case.  We  would  think  however  that  the  statute  of  limita- 
tions would  not  run  in  any  case  in  favor  of  a  tax  deed  void  on 
its  fiEice. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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Kansas  Insurancb  Compant  v.  R.  S.  Obaft  et  oL 

L  Firs  Imsubancs  Companiks;  Invesiment  of  Fundi ;  No  Power  to  Pwrehau 
Claim,  offaimt  Policyholder,  toUieaaa  Set-Off.  Under  section  20  of  chapter 
98  of  laws  of  1S71,  page  225,  which  authorizes  fire  insurance  companies 
to  "invest  their  capital  and  fiinds  accumulated  in  the  course  of  bosiness 
in  bonds  and  mortgages/'  such  an  insurance  company  has  no  power  to 
purchase  upon  credit  the  mortgage-obligation  of  one  insured  by  the  com 
pany,  and  entitled  to  indemnity  for  a  loss,  for  the  purpose  of  setting  off 
soch  mortgage  against  the  policy. 

t. The  poTcfaase  upon  credit  by  an  insurance  company  of  the 

promissory  notes  or  other  obligations  of  one  entitled  to  indemnity  from 
the  company,  involving  no  investment  of  surplus  funds,  is  not  only  with- 
out the  limits  of  the  company's  charter,  but  directly  opposed  to  its  lead- 
ing objects. 

Error  from  Marshall  District  Court 
Cbaft,  as  assignee  of  Cummings,  brought  suit  to  recover 
the  amount  due  upon  a  policy  of  insurance  issued  by  the  Kan- 
sets  Fir^  Insurance  Go.  to  Cummings  upon  a  certain  hotel  build- 
ing situated  in  Blue  Rapids.  This  action  was  commenced  in 
February  1875.  Another  action  was  then  pending  in  the  same 
court,  commenced  in  July  1874,  wherein  the  Kansas  Mrs  In- 
swance  Oo.  was  plaintiff,  and  said  Cummings,  Oraft  and  others 
were  defendants,  wherein  said  Insurance  Company  sought  to  en- 
force and  foreclose  a  certain  mortgage  given  by  one  Hiscox  to 
0.  E.  Olmstead,  the  payment  of  which  had  been  assumed  by 
Cummings  before  he  assigned  his  insurance  policy  to  Orafi. 
These  two  actions  were  afterward  consolidated,  and  tried  to- 
gether aa  one  action,  at  the  August  Term  1875.  The  material 
fitcts,  and  the  questions  involved,  are  sufficiently  stated  in  the 
opinion,  injra.  The  district  court  gave  judgment  in  favor  of 
Oraft  for  the  fall  amount  of  the  policy,  and  determined  that 
the  iTisurance  Company  had  no  such  interest  in  the  mortgage  as 
would  enable  it  to  set  off  the  same  against  its  indebtedness  on 
its  policy-contraet  The  Insurance  Company  brings  the  record 
here  for  review, 

J.  W.  EngUshj  for  plaintiff  in  error, 
B.  P.  Waggener,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Brewer,  J, :  The  facts  in  this  case  are  these.  William  Eia- 
cock  owned  certain  premises  upon  which  was  situated  a  hotel 
This  property  he  mortgaged  to  C.  E.  Olmstead.  He  then  sold 
an  undivided-half  to  Palmer  Cummings,  the  latter,  in  part 
consideration  therefor,  agreeing  to  pay  the  mortgage.  Cum- 
mings  insured  his  interest  in  the  E!ansas  Insurance  Company. 
Olmstead,  the  mortgagee,  insured  his  interest  in  the  St.  Joseph 
F.  ft  M.  Ins.  Co.  The  building  burned.  The  St  Jos.  company 
paid  Olmstead  his  policy,  taking  an  assignment  of  his  mort- 
gage. It  then  assigned  the  mortgage  to  the  E^nsas  Insurance 
Co.,  receiving  as  consideration  therefor  one  dollar  in  cash,  and 
a  due-bill  for  $600.  The  mortgage  interest  assigned  was  the 
same  in  amount  as  the  policy  in  the  Kansas  Insurance  Com 
pany,  to-wit,  $1,000.  Cummings  assigned  his  claim  on  the 
policy  to  Craft,  but  the  assignment  was  not  made  until  after 
the  assignment  of  the  mortgage  to  the  Kansas  Insurance  Com- 
pany. 

Could  the  Kansas  Insurance  Company  off-set  the  mortgage 
against  the  policy?  No  question  is  made  of  the  validity  of  the 
mortgage,  but  it  is  insisted  that  it  was  ultra  mres  of  the  corpop- 
tion  to  use  its  credit  in  purchasing  obligattons  of  the  insured 
for  the  purpose  of  discharging  its  liabilities  to  him  on  its 
policy.  It  is  not  doubted  that  an  insurance  company  may  le- 
gally invest  its  ftinds  in  obligations,  properly  secured,  of  par- 
ties whom  it  has  insured,  and  then  in  case  of  loss  off-set  the 
obligations  against  the  policy.  But  here,  aft;er  a  loss,  it  goes 
into  the  market  and  buys  upon  credit  an  obligation  of  the  in- 
sured, and  proposes  to  discharge  its  liability  therewith.  Can 
this  be  tolerated?  The  question,  in  view  of  the  immense  in- 
surance business  of  to-day,  both  fire  and  life,  is  one  of  no  little 
importance.  And  it  is  one  whose  solution  will  largely  affect 
the  practicfd  value  of  insurance.  For  if  this  is  tolerated,  it 
will  be  a  constant  temptation  to  insurance  companies  to  with- 
hold payment  for  the  purpose,  of  seeing  whether  obligiilions 
of  the  insured  cannot  b^  purchased  at  a  discount,  .ai|d  by  the 
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very  &ct  of  non-payment  diminifihing  his  credit,  and  increase 
ing  the  discount  It  is  of  course  a  question  whose  solution 
depends  upon  the  statute,  for  it  cannot  be  doubted  that  the 
legislature  may  grant  to  them  that  unlimited  control  of  their 
means  and  credit  which  will  warrant  a  transaction  like  the  one 
before  us.  Has  it  done  so?  It  is  elementary,  that  a  corpora- 
tion takes  nothing  by  implication,  that  it  possesses  only  the 
powers  expressly  granted,  and  those  necessary  for  the  execu- 
tion of  those  expressly  granted.  ^^  Being  the  mere  creature  of 
law,  it  (the  corporation)  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it,  either  expressly  or 
as  incidental  to  its  very  existence."  Oh.  J.  Marshall,  in  JJar^ 
mofuih  College  v.  Woodward^  4  Wheat  518.  The  buying  up  of 
the  obligations  of  an  insured,  is  no  part  of  an  insurance  con- 
tract, nor  essential  to  the  due  execution  of  the  power  to  insure. 
But  we  are  referred  to  §29,  p.  225,  laws  1871,  as  granting  the 
power  to  do  that  which  was  done  in  this  case.    That  reads — 

"It  shall  be  lawful  for  any  insurance  company  ♦  *  *  to  in- 
vest its  capital  and  the  funds  accumulated  in  the  course  of  its 
business  or  any  part  thereof  in  bonds  and  mortgages  on  real 
estate,  ♦  *  *  ana  to  lend  the  same  or  any  part  thereof  on  the 
security  of  such  stocks  or  bonds,  *  *  *  and  to  change  and  re- 
invest the  same  as  occasion  may  from  time  to  time  require.'' 

This  authorizes  an  investment  of  capital  and  funds,  nothing 
more.  But  here  was  no  investment  of.  capital  or  funds,  but 
simply  the  use  of  its  credit  to  purchase  a  mortgage.  It  ex- 
changed its  own  obligation  for  the  obligation  of  the  insured — ' 
for  the  cash  part  of  the  consideration  was  merely  nominal,  and 
the  real  consideration  was  its  due-bill.  The  jury  found  that 
the  purchase  was  not  as  an  investment,  but  for  the  purposes  of 
an  off-set.  And  the  circumstances  could  lead  to  no  other  con- 
clusion. The  insurance  company  proved  that  Hiscock  and 
Camminga  were  insolvent;  and  it  appeared  fro;cn  the  testimony 
of  the  secretary  of  the  St  Jos.  Ins.  Co.,  that  the  lots,  after  the 
fire,  were  no  security  for  the  mortgage.  Hence,  there  was 
nothing  to  induce  a  purchase  as  an  investment.  But*  an  in- 
vestment presupposes  something  in  hand  to  inviest,  softie  por- 
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lion  of  capital  or  surplus  funds,  to  be  placed  where  it  will  be 
secure,  and  at  the  same  time  draw  interest.  But  nothing  of 
that  kind  took  place  here.  If  it  had  any  funds,  it  did  not  use 
them  in  this  purchase.  All  that  it  invested  was  its  credit. 
Authorities  are  not  wanting  on  this  precise  question.  In  the 
case  of  Smith  v.  Alabama  Life  Ins.  ^  Thist  Co.^  4  Ala.  (N.  8.) 
558,  it  appeared  that  the  company  was  authorized  to  invest  itB 
funds  in  bonds  and  mortgages.  It  gave  its  own  bond  payable 
in  New  York  as  sole  consideration  for  a  bond  and  mortgage  it 
took  from  Smith.  The  latter  was  held  void,  and  the  transao- 
tion  unauthorized  by  its  charter.  See  also,  Ins.  Co.  v.  Eh/^  6 
Conn.  560;  F.  ^  M.  Bank  v.  Baldwin^  Sup.  Court  of  Minn.,  re- 
ported in  Al.  Law  Journal  Dec.  9th  1876,  p.  391.  But  a  case 
still  stronger  than  these,  and  almost  identical  with  the  one  be- 
fore us,  is  that  of  Strauss  v.  Eagle  Ins.  Cb.,  5  Ohio  St.  59.  In 
that  case  the  insurance  company  after  a  loss  bought  upon  credit 
the  obligations  of  the  insured,  and  sought  to  off-set  them 
against  the  policy.  It  had  authority  **to  invest  all  or  any  part 
of  its  capital  stock,  money,  fhnds  or  other  property,  in  such  a 
way  as  the  directors  may  deem  best,  for  the  safety  of  the  capital 
and  interest  of  the  stockholders,"  and  such  authority  was  re- 
lied upon  to  support  the  transaction.  But  the  court  held  it 
ultra  viresy  and  rendered  judgment  on  the  policy.  The  case  is 
so  clearly  in  point,  and  the  views  of  that  court  so  fully  in  har- 
mony with  our  own,  that  we  quote  the  following  from  their 
opinion : 

"  The  power  of  the  investment  therein  conferred  was  de- 
signed to  enable  the  company  to  make  a  profitable  use  of  its 
surplus  funds,  by  placing  them  at  interest,  with  a  view  to 
their  safety  and  the  interest  of  the  stockholders.  But  how 
the  purchase  uj)on  credit  of  the  promissory  notes  of  one  enti- 
tled to  indemnity  from  the  company,  involving  the  use  of  no 
such  funds,  can  be  regarded  as  a  fair  execution  of  this  power, 
is  not  readiljr  perceived.  Indeed,  we  are  verv  dear,  tiiat  it 
is  not  only  without  the  limits  of  the  charter,  but  directly  o|k 
posed  to  its  leading  objects.  We  are  not  to  assume  that  this 
corporation  was  created  for  the  mere  benefit  of  the  stock- 
holders,^ The  general  assemblv  must  be  supposed  to  have 
had  a  view  to  the  public  good,  when  they  authorized  the 
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company  to  make  contracts  for  indemnity  against  the  calami- 
ties of  fire.  They  must  be  presumed  to  have  known^  that 
the  largest  class  of  persons  likely  to  avail  themselves  of  this 
security  would  be  merchants,  whose  all  was  invested  in  per- 
ishable property,  and  whose  earnings  for  years  might  be  de- 
stroy ed  in  an  nour;  and  whose  credit  must,  of  necessity, 
suffer  unless  prompt  payment  was  made.  To  have  furnished 
inducements  for  withholding  prompt  payment,  for  the  purpose 
of  depressing  the  credit  of  the  insured,  thereby  enabhng  the 
company  to  purchase  his  paper  at  a  greater  discount,  would 
have  been  an  act  of  most  unaccountable  folly  and  injustice. 
If  it  had  been  plainly  proposed  to  arm  the  corporation  witii 
such  a  power,  no  one  could  for  a  moment  suppose  that  it 
would  have  received  any  favor  from  any  legislative  hody 
that  ever  sat  in  the  state.  To  engraft  it  upon  the  charter  by 
construction,  instead  of  conforming  to  the  intention  of  the 
legislature,  would  be  to  disregard  and  defeat  it.  I  should 
therefore  have  been  of  opinion  that  the  company  could  not 
use  its  surplus  funds,  even  in  a  manner  so  destructive  to  the 
purpose  of  its  creation.  But  it  is  only  necessary  now  to  say, 
that  it  could  not,  under  the  power  of  investment,  employ  its 
credit  to  purchase  claims  for  such  a  purpose;  that  it  had  no 
power  to  become  a  party  to  the  contract  of  indorsement,  by 
which  it  obtained  the  notes  in  question,  and  no  capacity  to 
take  or  hold  the  legal  title.'' 

We  see  no  other  question  in  the  case  not  already  decided 
by  this  court 

The  judgment  will  therefore  be  affirmed. 

Valentine,  J.,  concurring. 

HoBTON,  C.  J.,  not  sitting  in  the  case. 
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Wm*  F.  Gross  v*  J.  O.  Bogarb  ei  oL 

I V  BPLsynr ;  Who  may  Bring  AcHon,  Under  our  statotee  an  action  of  repleyin 
can  be  maintained  against  an  officer  for  the  recovery  of  personal  prop- 
erty which  he  holds  by  virtue  of  a  previously  existing  order  of  delivery, 
provided  the  plaintiff  in  the  last  action  waa  no  party  to  the  first  action, 
or  first  order  of  delivery.  The  same  rale  obtains  as  to  property  held 
under  an  order  of  delivery  as  to  that  held  under  an  execution  or  any 
other  mesne  or  final  process;  and  the  party  against  whom  the  writ  runs 
is  the  only  one  who  may  not  assert  his  rights  to  the  property  by  an 
action  of  replevin.    iMcKinney  i,  PuroeU,  28-452J 


JShror  from  Labette  District  Court. 

Replevin,  for  a  yoke  of  oxen,  brought  by  Oross^  as  plaintifl^ 
against  Levi  Greenfield  and  J.  C.  Bogard^  as  defendants.  Gross 
claimed  the  oxen  as  owner.  He  testified  among  other  facta, 
that  he  purchased  the  oxen  from  one  Wilson,  in  May  1876, 
and  loaned  them  to  Gi^eenfield  afterward,  to  do  some  breaking; 
that  on  the  gist  of  the  following  June  he  applied  to  Ghreenfield 
for  them,  and  ascertained  that  Bogard^  as  constable,  had  taken 
them  under  a  writ  of  replevin  issued  at  the  suit  of  a  Mrs.  Enight 
against  Wilson.  It  appeared  that  Bogard^  after  having  taken 
the  cattle  under  his  writ  had  left  them  in  GreenfieUPa  care. 
Gross  demanded  possession,  which  was  refused,  and  thereupon 
he  commenced  this  action.  Trial  at  the  November  Term  1875. 
Judgment  was  given  for  the  defendants,  upon  demurrer  to  the 
evidence,  and  Gross  brings  the  record  here  for  review. 

J".  G.  Parkhursty  for  plaintiflEl 
A.  H.  AyreSj  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  Gross  brought  an  action  of  replevin  against 
the  defendants.  Upon  the  trial  he  proved  title  in  himself, 
possession  in  defendants,  and  demand,  and  rested.  In  his 
testimony  it  appeared  that  one  of  the  defendants  claimed  pos- 
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Bession  as  constable,  and  by  virtue  of  a  writ  of  replevin  in  a 
Boit  of  £night  against  Wilson.  A  demurrer  to  the  evidence 
was  sustained. 

The  ruling  of  the  district  court  can  be  sustained  only  upon 
the  theory,  that  an  action  of  replevin  will  not  under  any  cir- 
cumstances lie  against  an  officer  to  recover  property  held  by 
him  imder  a  writ  of  replevin.  The  question  must  be  settled 
by  a  reference  to  our  statutes,  for  it  will  not  be  doubted  that, 
at  common  law,  property  in  the  hands  of  an  officer  under  a 
writ  of  replevin  was  in  cusiodia  legky  and  could  not  be  taken 
from  him  by  means  of  another  writ  And  the  same  was  true 
of  executions,  and  other  process.  1  Chitty's  PL  164.  Our 
statute  has  modified  the  common-law  rule,  at  least  as  to  all 
process  except  the  writ  of  replevin,  or  (as  it  is  termed  in  the 
code,)  the  order  for  the  delivery  of  property.  Westmberger  v. 
WhecUoTif  8  Eas.  178.  That  was  a  case  where  the  defendant 
in  an  execution  attempted  to  replevy,  and  the  court  held  that 
as  to  him  the  common-law  rule  applied.  It  however  stated 
the  exceptions  to  that  rule  in  these  words,  Ch.  Justice  King- 
man delivering  the  opinion:  **The  code  has  so  modified  this, 
that  any  person  other  than  the  judgment-debtor,  or  person 
against  whom  the  process  is  issued,  may  have  this  remedy  be* 
cause  the  issues  made  in  any  such  proceeding  by  a  stranger 
raise  no  question  as  to  the  validity  or  regularity  of  the  judgw 
ment  or  process.'*  While  this  reason  does  not  apply  with 
equal  force  in  the. case  at  bar,  because  the  command  to  the 
officer  in  a  writ  of  replevin  is  specific,  to  seize  the  particular 
property  and  deliver  it  to  the  plaintiff,  and  so  in  a  certain 
sense  the  second  action  challenges  the  propriety  of  the  first 
writ,  yet  it  must  be  remembered  that  no  question  is  made  as  to 
the  validity  of  the  proceedings,  or  regularity  of  the  process, 
as  between  Knight  and  Wilson.  The  plaintift'  claims  adversely 
to  both  Knight  and  Wilson.  And  so  far  as  appears  from  the 
testimony  ofifered,  his  property  was,  without  the  slightest  pre* 
test  iff  excuse,  seized  and  held  by  the  officer  rn  a  proceeding 
to  which  he  was  not  a  party,  and  in  which  he  could  claim  no 
benefit  of  the  plaintiff's  undertaking  as  a  protection  against 

7P— »  Kan. 
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injury.  While  he  might  have  been  made  a  party  to  that  action, 
yet  it  could  have  been  done  only  upon  leave  of  the  court, 
(Gen.  Stat.  637,  §  42,)  and  the  property  itself  might  have  been 
gotten  out  of  the  way  long  before  this  order  could  have  been 
obtained,  while  stipulations  between  the  parties  might  have 
settled  the  judgment  to  be  entered,  and  released  the  sureties 
on  the  bond.  But  turning  to  the  statute,  and  it  seems  to  as 
that  the  same  rule  there  obtains,  in  case  of  property  taken 
under  a  writ  of  replevin,  as  when  taken  under  execution.  The 
party  against  whom  the  writ  runs  cannot  litigate  its  validity 
in  an  action  of  replevin,  but  a  third  party  may  assert  his  right 
to  the  property  in  the  possession  of  the  officer.  The  statute 
provision  concerning  the  affidavit  is,  (see  sub.  4  of  sec.  177, 
Gen.  Stat.,  p.  661,)  ^^That  it  was  not  taken  in  execution  on 
any  order  or  judgment  against  said  plaintiffs  op  for  the  pay- 
ment of  any  tax,  fine,  or  amercement  assessed  against  him,  or 
by  virtue  of  an  order  of  delivery  issued  under  this  article,  or 
any  other  mesne  or  final  process,  issued  against  said  plaintiff/' 
Now  the  last  four  words  may,  it  is  true,  be  construed  as  limit- 
ing only  the  clause,  "  any  other  mesne  or  final  process,"  and 
leaving  the  clause  immediately  preceding  entirely  independent 
and  unaffected  by  them.  But  it  seems  to  us  a  better  construc- 
tion is  to  consider  both  clauses  limited  by  the  words,  ^^  issued 
against  said  plaintiff'^  While  the  punctuation  is  not  of  much 
weight,  yet  so  far  as  it  goes,  it  tends  in  this  direction,  for  we 
find  a  comma  after  the  word  "process,**  which  we  should  not 
expect  if  the  subsequent  words  only  qualified  those  immedi- 
ately preceding.  Again,  the  use  of  the  words, "  or  any  other," 
seem  to  bind  the  two  clauses  together  as  one,  so  as  to  make 
any  subsequent  limitation  applicable  to  both.  And  finally,  if 
it  was  not  the  purpose  to  have  the  same  rule  applicable  to  writs 
of  replevin,  as  to  all  other  process,  we  think  the  legislature 
would  have  made  the  intention  clear.  The  very  fact  that 
language  is  used  susceptible  of  either  construction,  seems  to 
compel  the  conclusion  that  the  legislature  intended  that  the 
same  rale  should  apply  to  all  process. 
The  district'Oourt  therefore  erred  in  sustaining  the  demurrer 
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to  plaintiif's  evidence,  and  the  case  must  be  remanded  with 
instructions  to  grant  a  new  trial. 

All  the  Justices  concurring. 


H.  M.  Mayberry  v.  a.  Sivby. 

1.  Cabelebsness;  Negligence;  Reckless  Driving;  LiabUity  for  Injury,  Where 
M^  being  the  owner  and  in  the  possession  of  a  horse  and  buggy,  driven 
by  himself,  asks  8.  to  ride  with  him,  and  S.  accepts  the  invitation,  and 
thereafter  M.  overtakes  0.  on  a  public  highway  driving  a  team  of  horsee, 
and,  attempting  to  pass  C.  and  his  team,  races  with  him  on  the  road 
against  the  protest  of  8.,  and  refuses  to  stop  and  let  8.  out  of  the  buggy 
as  he  requests,  and  drives  so  carelessly  and  negligently  that  his  buggy 
strikes  the  fence  along  the  side  of  the  road,  and  overturning  throws  8. 
violently  out  against  the  fence,  and  on  the  ground^  and  S.  is  injured 
thereby,  heldy  that  M.  is  guilty  of  such  negligence  as  to  be  liable  to  8.  for 
the  injuries  received  by  him  in  being  thrown  from  the  buggy.  IMay- 
berry  v,  Sivey,  21-679.] 

2.  WrrwESS — Must  be  9wom,  w  Affirmed,  Before  a  person  can  give  evidence 
in  a  court,  he  must  take  an  oath,  or  affirmation,  as  required  by  the  pro- 
visions of  our  statute. 


Error  from  Bourbon  District  Court. 
All  the  facts  will  appear  in  the  opinion,  infra.    Judgment 
was  given  for  iSivej/,  at  the  December  Term  1875,  and  Mayberry^ 
defendant,  hrings  the  case  here. 

Jfc  Comas  ^  McKdghan^  for  plaintiff  in  error,  that  there  was 
no  want  of  care  or  diligence,  cited  Wharton  on  Neg.,  §82; 
and  that  witness  Hayes  was  improperly  permitted  to  testify,  1 
GreenL  Ev.  §  829;  1  Phil.  Ev.,  ch,  2,  p.  7. 

C.  0.  Frenchj  for  defendant  in  error,  that  the  fact  that  Sivey 
was  riding  free,  did  not  affect  the  question  of  liability,  <^d 
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14  How.  468;  that  the  testimony  of  Hayes  was  properly  re- 
ceived^ Gten.  Stat,  p.  695,  §  839,  and  p.  598,  §§  8, 6. 

The  opinion  of  the  court  was  delivered  by 

HoBTOK,  0.  J.;  This  was  an  action  for  personal  injuries. 
The  petition  alleged  among  other  things,  that  in  the  month  of 
February  1875,  the  defendant  was  in  the  city  of  Fort  Scott, 
and  the  owner  and  in  possession  of  a  buggy  and  one  horse, 
which  he  was  then  driving;  that  defendant  lived  and  resided 
near  plaintifT,  some  four  miles  from  Fort  Scott;  that  he  aaked 
and  invited  plaintiff  to  get  into  his  buggy,  and  ride  home  with 
him;  that  plaintiff  accepted  the  invitation,  got  into  the  buggy 
with  defendant,  and  started  for  home;  that  while  on  their  way 
home,  and  when  about  one-half  mile  from  Fort  Scott,  defend- 
ant overtook  one  Clark,  driving  a  span  of  horses,  and  a  wagon; 
that  defendant  challenged  Clark  for  a  race,  and  immediately 
whipped  up  his  horse  to  pass  Clark;  that  Clark  whipped  up 
his  team  to  prevent  defendant  from  passing  him;  that  there- 
upon plaintiff,  seeing  a  race  imminent,  and  being  in  great  fear 
of  bodily  injury,  begged  and  insisted  that  defendant  should 
stop  and  let  him  out,  which  defendant  refused  to  do;  that 
against  the  repeated  protests  and  requests  of  plaintiff  to  de* 
fendant  to  stop  and  let  him  out,  defendant  continued  to  race 
recklessly,  carelessly  and  negligently,  driving  his  horse  at  full 
speed,  when,  without  the  fsiult  of  the  plaintiff,  the  defendant 
in  trying  to  pass  the  team  of  Clark  so  carelessly,  willfully  and 
negligently  drove  his  horse  and  buggy  that  the  buggy  struck 
a  stone  fence  which  overturned  the  buggy  and  threw  plaintiff 
violently  out  upon  the  ground  and  fence,  whereby  plaintiff 
was  severely  bruised  and  wounded,  and  was  by  reason  of  the 
wounds  and  bruises  caused  by  the  negligence  of  the  defend- 
ant confined  to  his  house  and  bed  for  six  weeks,  suffering  in- 
tense pain  of  body  and  mind.  Upon  the  trial  in  the  court 
below  the  jury  returned  a  verdict  for  Sivey  for  $400,  and  judg- 
ment was  rendered  accordingly.  The  defendant  brings  the 
dase  here  for  review. 

L  The  plaintiff  in  error  claims  that  the  action  cannot  be 
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maintained  upon  the  averments  of  the  petition,  and  the  evi- 
dence given  by  the  defendant  in  error.  We  think  otherwise. 
The  petition  sufficiently  set  forth  a  good  cause  of  action 
against  Mayberry,  and  the  evidence  of  Sivey  supports  all  the 
allegations  of  the  petition,  except  it  does  not  appear  therefrom 
that  Mayberry  willfully  drove  his  horse  and  buggy  so  as  to 
throw  Sivey  out.  That  Mayberry  acted  in  a  careless  and 
negligent  manner,  is  apparent;  and  the  law  requires  from 
all  persons,  including  those  who  render  gratuitous  services, 
reasonable  care  for  the  safety  of  life  and  person.  Such  care 
Mayberry  did  not  exercise.  His  conduct  was  the  more  repre- 
hensible, from  the  fact  that  he  refused  to  permit  Sivey  to  get 
out  of  the  buggy,  when  he  was  anxious  so  to  do  for  fear  of 
impending  danger;  and  in  answer  to  the  entreaties  of  Sivey 
to  let  him  out,  he  exhibited  his  recklessness  and  rashness  in 
saying,  "Never  mind,  old  man,  old  Bill  (meaning  his  horse) 
will  bring  us  through  all  right;  if  he  don't,  old  Mayberry  will 
pay  the  damages/'  Mayherry  is  not  excused  from  liability  in 
the  case,  because  Sivey  was  not  to  pay  anything  for  his  ride. 
"A  person  who  undertakes  to  do  service  for  another  is  liable 
to  such  other  person  for  want  of  due  care  and  attention  in  the 
performance  of  the  service,  even  though  there  is  no  considera- 
tion for  such  undertaking.  The  confidence  accepted  is  an 
adequate  consideration  to  support  the  duty.''  (Whar.  on  Neg. 
856.) 

n.  Upon  the  trial,  the  plaintiff  below  introduced  one  Wil- 
liam Hayes,  who,  when  placed  upon  the  stand,  declined  to  be 
sworn  or  affirmed,  on  the  ground  that  he  had  conscientious 
scruples  against  taking  an  oath  or  affirmation.  Witness  also 
said  that  he  regarded  the  scriptural  injunction,  to  ^^  let  your 
communications  be  yea,  yea,  and  nay,  nay,  and  whatsoever  is 
more  than  this  cometh  of  evil,"  as  binding  upon:  his  cott^ 
science,  and  that  to  take  the  oath  or  affirmation,  as  prescribed 
by  the  statute,  would  be  a  violation  of  his  conscience  and  re- 
ligious convictions.  The  court  then  directed  the  clerk  to 
repei^t  thQ  following  words  to  the  witness:  *^  You  do  solemnly 
state  that  the  evidence  you  shall  give  in  the  case  wherein 
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A.  Sivcfy  is  plaintiff,  and  H.  M.  Mayberry  is  defendant,  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  troth/* 
Which  was  done,  and  the  witness  signified  his  assent  thereto 
by  saying,  "/do."  To  all  of  which  the  defendant  objected. 
The  court  overruled  his  objection^  and  defendant  excepted. 
The  plaintiff  then  proceeded  to  examine  Hayes  as  a  witness, 
and  the  defendant  objected  to  Hayes  giving  in  any  testimony 
until  he  was  either  sworn  or  affirmed  in  the  manner  required 
by  statute.  The  court  overruled  the  objection,  and  permitted 
Hayes  to  make  statements  to  the  jury,  (without  being  affirmed 
or  sworn  except  as  above  stated,)  to  the  following  effect: 

^'I  am  a  physician  and  surgeon;  have  been  practicing  about 
fourteen  years;  was  called  to  see  plaintiff  when  he  was  hurt; 
his  shoulder  was  dislocated ;  the  head  of  the  humerus  was  out, 
and  his  arm  bruised  externally.  Gave  him  chloroform,  and 
reduced  the  luxation  of  the  shoulder  joint;  applied  cold-water 
dressings.  Was  not  called  in  but  once  after,  though  I  saw 
him  several  times.  He  now  has  paralysis  of  the  extensor 
muscles  of  the  hand.  I  think  the  nerve  was  damaged,  and 
this  injury  to  the  muscles,  which  prevents  the  flexing  of  his 
arm,  is  permanent." 

The  facets  attempted  to  be  proven  by  Hayes  were  material  in 
the  case,  and  the  action  of  the  court  in  permitting  the  state- 
ments of  this  witness  to  go  to  the  jury,  without  the  solemnity 
of  an  oath,  or  affirmation,  was  manifest  error.  ^^  Before  testi- 
fying, the  witness  shall  be  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  The  mode  of  administering 
an  oath  shall  be  such  as  is  most  binding  on  the  conscience  of 
the  witness.'*  (Oen.  Stat.  1868,  p.  695,  sec.  389.)  "Any  person 
having  conscientious  scruples  against  taking  an  oath,  may 
affirm  with  like  effect"  {Id.  698,  sec.  8.)  Section  4,  Gten.  Stat. 
1868,  p.  598,  provides,  that,  ^^AU  oaths  shall  commence  and 
conclude  as  follows:  *You  do  solemnly  swear,'  etc.,  ^ so  help 
you  God.'  Affirmations  shall  commence  and  conclude  as  fol- 
lows: ^You  do  solemnly,  sincerely,  and  truly  declare  and 
affirm,'  etc,  'and  this  you  do  under  the  paiBS  and  penalties  of 
perjury/''    This  section  is  supplemented  with  the  provision, 
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that  all  oaths  and  affirmations  alike  subject  the  party  who  ehall 
falsify  them  to  the  pains  and  penalties  of  peijnry. 

The  witness  was  permitted  to  make  his  statements  to  the 
jnry  on  his  declaration  to  tell  the  truth,  without  either  an  dath 
or  an  affirmation  being  administered.  The  statute  was  thus 
disregarded.  The  conscience  and  religious  convictions  of  the 
party  were  placed  by  the  court  above  the  law,  and  superior  to 
the  mandatory  clauses  of  our  statutes.  Such  procedure  can- 
not be  tolerated.  If  the  witness  was  unwilling,  on  account  of 
conscientioua  scruples,  to  splemnly  invoke  the  vengeance  of 
the  deity  upon  himself,  if  he  did  not  declare  the  whole  tmth, 
as  far  as  he  knew  it,  then  he  had  the  right  to  testify  under  the 
form  of  a  solemn  affirmation.  He  could  go  no  further,  and  do 
no  less;  and  the  court,  in  the  fullness  of  its  authprity  in  the 
premises,  should  have  compelled  the  recusant  witness  to  act  in 
obedience  to  the  requirements  of  the  statute.  Its  refusal  to 
do  so  was  error. 

The  judgment  mast  therefore  be  revwsedi  and  the  cause  re- 
manded for  a  new  trial. 

All  the  Justices  concurring. 
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Matxhbw  Ilbs  v.  John  B.  Ellbbob. 

1.  FoBHOK  JuDOMSMTB  In  Rem;  Service  by  PMicaHon  Only;  SecUab.  The 
recitalfl  of  a  judgment  in  rem,  obtained  without  personal  service  in  a  sis- 
ter state,  and  by  publication  only,  where  none  of  the  defendants  to  the 
suit  make  any  appearance  in  the  court  rendering  the  judgment,  are  no 
evidence  of  debt,  nor  evidence  of  tender  of  a  deed,  in  a  separate  action 
pending  in  this  state  between  the  same  parties  to  recover  upon  a  promis- 
sory note. 

2.  PuBCHASB-MoNXT  OF  Land;  Tender  of  Deed  Nece»$ary  to  a  Recovery^ 
Where  a  note  is  given  for  the  price  of  land,  under  a  contract  that  if  the 
note  is  paid  at  maturity  the  payee  wiU  convey  the  land  to  the  maker, 
the  Ikw  requires  a  tender  of  a  conveyance  of  the  land  in  order  to  main- 
tain a  suit  upon  the  note  given  for  the  price  of  the  land.  ISUUe  v. 
Thompson,  22-221;  Chee  v.  Dunn,  24-373;  Morrieon  v.  Terrell,  27-327;  M0- 
Mwray  v.  Fletcher,  24-574.] 

• 
Mrror  from  Brown  District  Court. 

Action  by  Elkdge^  who  had  judgment  against  Hu  for 
$5,34a80,  and  costs^  at  the  October  Term  1876.  lUs  brings 
the  case  here.    AH  the  &ct8  appear  in  the  opinion. 

Alberi  Perry y  and  (7.  W.  Johnson^  for  plaintiff  in  error,  that 
the  contract  was  mutual,  and  that  neither  parly  can  sue,  El- 
ledge on  the  note,  nor  lies  for  specific  performance,  without 
having  tendered  performance,  cited  2  Hilliard  on  Vendors,  71 
to  92,  812,  816,  448;  Layden  on  Vendors,  162,  245;  18  N.  Y. 
108;  17  Wis.  105;  21  Barb.  324;  84  Mo.  277;  8  Ohio,  49;  19 
Ohio,  854;  20  Iowa,  195;  5  Ind.  117,  518. 

Price  ^  HeaUey^  for  defendant  in  error,  argued,  that  the  laws 
of  the  place  where  the  land  is  situated  govern  the  contract  re- 
garding the  sale  of  it:  2  Pars.  Contr.  83,  571;  Story  on  Confl. 
of  Laws,  §§  868,  864.  It  is  never  necessary  for  a  party  to  fol- 
low another  out  of  the  state  to  make  a  delivery  or  tender. 
2  Pars.  Contr.  162,  649,  650;  80  Mo.  248. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  This  was  an  action  upon  a  promissory  note. 
The  defense  was,  that  the  note  sued  on  was  executed  in  con- 
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sideration  of  a  eale  of  lands  made  by  Elledge  to  William  A. 
and  Matthew  lies;  that  on  such  sale  Elledge  exeqated  and  de- 
livered to  the  said  Heses  a  bond  for  a  deed  of  the  lands  there- 
in named,  which  recited  among  other  things,  that  on  the 
payment  of  the  note,  Elledge  would  execute  a  deed  ^o  said  W. 

A.  and  M,  lies  to  the  said  real  estate.  The  case  was  sub- 
mitted to  the  court,  a  jury  being  waived,  and  the  court  at  the 
instance  of  the  parties,  stated  in  writing  the  conclusions  of  fact 
found,  separately  from  the  conclusions  of  law.  They  were  as 
follows: 

Ooncbmons  of  Fact:  1st.- On  the  15th  of  January  1865,  the 
defendant  Matthew  lies  (served  with  summons  in  this  case^ 
with  William  A.  lies  and  William  H.  Dooley,  not  served,  ana 
who  do  not  answer,  made  and  delivered  to  the  plaintiiF,  John 

B.  Elledge,  his  promissory  note  for  $8,898,  payable  on  the 
first  day  of  January  1871,  with  ten  per  cent  interest  per 
annum. 

2d.*0n  said  day,  and  as  a  consideration  therefor,  the  plain- 
tiff made  and  delivered  his  bond  to  the  said  Matthew  lies,  in 
the  sum  of  $5,000,  to  be  void  if  on  payment  of  said  sum  of 
$8,898,  being  said  note,  the  said  John  j3w  Elledge  shall  make 
to  the  said  Matthew  lies  a  deed  to  the  following  described 
lands  situate  in  Cass  county,  state  of  Missouri,  to-wit:  the 
N.E.t  of  section  16,  and  S.W.J  of  N.W.J  of  section  86,  all  in 
township  45,  of  range  88,  containing  210.90  acres,  at  $15  per 
acre,  making  $3,043.50,  and  the  further  consideration  of 
$249.50  remaining  due  for  other  lands  sold  by  plaintiff  at  the 
time  said  note  and  bond  were  executed  to  the  said  Matthew 
Bes,  and  for  which  said  Elledge  at  that  time  executed  deeds, 
all  of  which  was  one  transaction* 

8d.-Said  deed,  bond,  and  note,  were  executed  in  Doniphan 
county,  Kansas,  where  said  lies  and  other  makers  of  said  note, 
as  well  as  the  plaintiff,  resided. 

4th.«-Said  Matthew  Bes  in  1866  paid  on  said  note  the  sum 
of  $240,  and  also  in  the  same  year,  the  further  sum  of  $131^. 

6tli.-Ever  since  the  making  of  said  note  and  bond,  Matthew 
Des  has  resided  in  said  Oass  cbunty,  Missouri,  and  in  Brown 
county,  Eansas;  and  it  does  not  appear  that  ths  residence  of 
■aid  Des  was  at  any  time  unknown  to  plaintiff. 

6th.— In  1871,  the  plaintiff  commenced  an  action  for  the  spei- 
eific  performance  of  said  contract,  and  to  recover  the  amount 
of  said  note.     Such  action  was  commenced  in  the  circuit  oocuct 
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of  OasB  county^  MiBsaari,  against  Matthew  lies  aad  William 
H.  Dooley.  At  the  October  term  1871  of  said  circuit  court 
said  plaintiff  recovered. judgment  against  Matthew  lies  and 
William  H.  Dooley  on  said  note,  and  an  order  for  the  sale  of 
the  forego^n^-described  land. 

7th.-fii  said  action  neither  Matthew  lies  nor  William  H. 
Dooley,  nor  William  A.  Des,  were  personally  served,  nor  did 
either  of  them  appear  in  said  action,  by  attorney  or  otherwise, 
but  the  service  therein  was  by  publication. 

8th.- Said  land  was  sold  at  sheriff  sale,  and  plaintiff  became 
the  purchaser  thereof,  and  gave  credit  on  the  note  for  the  sum 
of  $502.48,  the  proceeds  arising  from  said  sale. 

9th.-0n  the  16th  of  March  1876,  the  sheriff  of  said  Cass 
countv  executed  a  sheriff's  deed  to  said  lands  to  said  plaintiC 

lOth.-Ko  deed  of  said  lands  has  been  tendered  said  Matthew 
lies  nor  said  William  A.  lies,  by  said  Elledge. 

llth.-The  recital  of  said  record  of  said  suit  in  said  Cass 
county  circuit  court,  shows  that  a  deed  had  been  tendered 
Matthew  lies. 

12th.- Said  Matthew  lies  never  went  into  the  possession  of 
said  lands. 

ISth.-William  A.  Des  cut  and  sold  timber  off  the  forty-acre 
tract,  and  some  of  the  timber  so  cut  by  said  William  A,  lies 
was  used  by  defendant  Matthew  in  imprdvin^  other  lands 
owned  by  said  Matthew  in  Cass  county,  Missouri. 

14th.- Since  said  sale  and  sheriff's  deed,  John  B.  Elledge 
took  possession  of  said  lands,  and  has  improved  the  same,  and 
now  occupies  them. 

15th.- Since  the  making  of  said  sheriff's  deed  to  said  Elledge, 
he  has  not  made  tender  of  any  deed  to  William  A.  Bes,  nor  to 
Matthew  lies. 

16th.*  There  is  now  due  on  the  said  note  from  the  defend- 
ant Matthew  Des  the  sum  of  $— ,  drawing  ten  per  cent  in- 
terest 

17th.- The  note  mentioned  in  plaintiff's  petition  was  exe- 
cuted for  the  said  sum  of  $8,393  mentioned  in  the  bond  of 
John  B.  Elledge. 

Conclusions  ^  Law:  Ist-The  recitals  of  said  record  of  said 
action  in  the  circuit  court  of  Cass  counly,  Missouri,  are  cofi- 
olusive,  that  a  deed  had  been  tendered  Matthew  lies. 

2d.-It  is  not  necessary  that  a  tender  of  a  deed  should  be  made 
by  plaintiff  before  a  right  of  recovery  on  the  note  accrued  to 
the  plaintiff  against  Matthew  lies  in  this  action  now  pending 
here. 
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Thereon  jadgment  was  rendered  against  said  Matthew  Bes 
for  $5^848.80,  and  eoats.  The  proper  exoeptiens  wef  e  taken, 
and  the  case  is  here  for  review. 

The  eoDclusionB  of  law  foi^niJL  by  the  court  below  are  eiro- 
neoQS,  and  upon  the  findings  of  &ct,  the  judgment  itself  w&s 
wrongfully  given  for  the  defendant  in  error.  The  recitals  con- 
tained in  the  record  of  tbe  action  of  John  Bl  SUedge  against 
Matthew  Bes,  and  others,  tried  in  the  circuit  court  of  Cass 
ooanty,  state  of  Misaoari,  were  neLbher  ^cond^iveithat  a  4eed 
had  been  tendered  to  Matthew  Besj  nor  even  yrrna  fcuAt  evi- 
dence of  such  fact  The  suit  in  that  state  was  only  a  proceed- 
ing m  rem;  and  while  sucl^  judgment  is  good  in  regard  to  the 
property  therein  appropriated,  it  ia  not  evideuoe  of  debt  in 
Kansas,  nor  of  th^  matters  therein  stated.  No  personal  ser- 
vice was  had  upon  the  defendants,  or  either  of  them,  in  that 
court;  and  none  of  them  ever  made  any  appearance  in  the 
case;  the  judgment  was  obtained  upon  service  by  publication, 
and  only  binds  the  property  converted.  The  judgment  is  only 
good  in  the  state  where  rendered,  not  here. 

The  defense  made  to  the  note  was  a  good  one^i  and  when  it 
was  shown  that  no  deed  had  been  tendered,  judgment  should 
not  have  been  rendered  in  fiivor  of  EUedge.  The  balance 
due  on  the  note  was  the  consideration  of  the  land  agreed  to 
be  conveyed  by  the  defendant  in  error  to  Matthew  and  "Wm. 
A.  lies.  The  note  and  bond  are  to  be  construed  as  depend- 
ent stipulations..  All  the  parties  to  the  papers  must  perform 
at  the  same  time,  neither  being  under  any  obligation  to  trust 
the  other.  As  it  appears  that  Elledge  has  neither  delivered 
nor  tendered  a  deed,  he  cannot  maintain  an  action  for  the 
purchase-money  embraced  in  the  note  sued  on.  Winton  v.  Sher- 
many  20  Iowa,  296;  2  Hilliard  on  Vendors^  71;  Huffnumv.Aek- 
fejr,  84  Mo.  277;  GampbeU  v.  GHUtngs,  19  Ohio,  847;  Dam  v. 
McVickerSy  11  111.,  827;  Bucker  v.  Consadt,  18  N.  Y.  108. 

The  judgment  of  the  court  below  must  be  reversed. 

All  the  Justices  concurring. 
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liTiw  York  Lifb  Iksurakob  Company  ▼•  MABaABn 
McGowAN. 

1.  iMBdBAKCB  Contract;  Waiver  of  Agent;  LiabUUy  of  Company,  Where  the 
agent  of  an  insurance  company,  whose  buBiness  it  is  to  solicit  applica* 
tiona  fbr  insurance  and  receive  the  first  premiumSi  accepts  a  written 
application  of  a  ]^rson,  duly  signed,  waives  the  payment  in  money  of 
the  first  semi-annual  premium,  and  in  lieu  thereof  takes  a  promissory 
note,  and  thereupon  executes  and  delivers  to  the  assured  a  receipt  tat 
such  note,  and  agreeing  in  such  receipt,  that  (provided  the  application 
should  be  approved  at  the  home  office^)  to  furnish  him  a  policy  upon 
his  life  within  fifteen  days  from  date,  or  if  his  application  should  be  de- 
clined, to  return  the  amount  to  bim  or  his  order  on  demand,  (it  being 
agreed  that  no  liability  Was  assumed  by  the  company  unless  the  said 

•  r&k  should' be  approved  and  a  policy  issued  at  the  home  office;)  and 
within  the  said  fifteen  days  the  application  is  aprproved.at  the  homo 
office  and  a  policy  is  issued  thereon,  and  sent  to  the  general  agent  of  the 
company  where  the  application  was  taken,  for  the  appliciuit,  and  after 
the  death  of  the  assured  the  company  has  proofs  of  death  made  out 
r  under  the  policy,  aocepts  them,  sends  a  draft  payable  to  the  beneficiary 
of  the  policy,  delivers  such  policy  to  such  beneficiary  and  obtains  the 
same  receipted  and  satisfied,  and  such  beneficiary  named  in  the  policy 
does  not  obtain  such  draft  on  account  of  the  fraud  of  the  agent,  heU 
that  notwithstanding  a  recital  in  the  policy  that  it  should  not  be  bind- 
ing until  the  premium  is  actually  paid  in  money,  and  the  note  is  not 
paid,  nor  Uie  policy  otherwise  delivered 'prior  to  the  death  of  the  aa- 
.  sured,  the  insurance  company  is  liable,  lint.  Co.  v.  Tunning,  1^381 ;  Sao. 
Bank  V,  RR,  2(h^2^'l  . 

2.  Principal,  Liable  for  Fraud  of  AgenL  An  insurance  company  is  liable  to 
third  persons  in  a  civil  suit  for  the  frauds,  deceits,  concealments,  misrep- 
resentations, and  opaissions  of  duty  of  a  gieneral  agmt  in  the  course  of 

*    his  employment,  although  the  company  did  not  authorise  or  justify 
'    such  misconduct,.  . 

3.  T — An  insurance  company  is  liable  to  a  third  person  in  a  civil 

action  for  the  frauds,  deceits  and  misrepresentations  of  its  general  agent, 
when  the  acts  so  committed  ai^  apparently  withiii'  the  general  scope  of 
his  authority,  although  mot  so  in  fiiot,  on  tbA  gtrounda  thai  sdcb  general 

. .  agent  wsf  employed  in  that  character  of  business,  and  held  out  by  the 
company  as  a  person  authorized  by  it  as  fully  to  be  tx^t^ 

i    -  ....••.  •     •       '  *  '/ 

Error  from  Leavenworth  District  Court. 

Mrs.  MARaABBT  MoGh>WAK  brought  suit  against  The  N.  T. 
Life  Insurance  Company^  and  Reuben  Partridge  and  George  H. 
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English,  to  recover  an  alleged  balance  due  her  on  a  policy 
issued  by  said  insurance  company  on  the  life  of  her  former 
huBbandL  Partridge  was  the  general  agent  for  said  insurance 
company,  having  his  office  in  Leavenworth.  As  such  agent 
be  was  authorized  to  appoint  and  did  appoint  local  and  solicit- 
ing agents,  who  reported  to  him.  One  of  such  soliciting  agents, 
Q.  M.  Pinkham,  solicited  and  received  an  application  from 
George  Roberts  (then  the  husband  of  plaintiff)  for  an  insur- 
ance on  his  life.  Roberts  resided  at  Fort  Leavenworth.  The 
premiums  were  to  be  paid  semi-annually  in  advance,  each  pre- 
mium being  $42.96.  No  part  of  this  premium  was  paid  in 
money.  Pinkham  allowed  Roberts  |5  on  account  of  the  pre- 
minm,  for  which  Roberts  agreed  to  assist  Pinkham  in  obtain- 
ing other  applications  for  insurance  at  the  Fort  For  the 
balance  of  said  first  premium,  Piukhain  took  Roberts'  note 
and  gave  the  following  receipt: 
$37.96.  Fort  Lbavbnworth,  Kas.,  Sept.  17th,  1872. 

I  have  received  from  George  Roberts,  note  for  thirty-seven 
96-100  dollars,  for  which  (provided  the  application  is  approved 
at  the  home  office)  I  agree  to  furnish  him  a  policy  upon  his 
life  for  $2,000,  from  the  New  York  Life  Insurance  Company, 
within  fifteen  days  from  date;  or,  if  this  application  shidl  be 
declined,  to '  return  the  amount  to  him  or  his  order  on  de- 
mand, it  being  expressly  understood  and  agreed,  that  no  lia- 
bility is  assumed  by  the  company  unless  the  said  risk  shall  be 
approved  and  a  policy  issued  at  the  home  office  in  New  York. 

Q.    M.   PiKKHAM. 

One  of  Partridge's  letters  to  the  Inawrance  Company^  given 
in  evidence  on  the  trial,  is  as  follows: 

Leavenworth,  Kas.,  Oct.  18th,  1872. 

Wm.  H.  Beers,  Vice  PresL-^Dear  Sir:  I  am  notified  of  the 
sadden  death  of  George  Roberts,  insured  under  policy  No. 
92,815.  Ileim:  Application  was  made  Sept  17th.  Five  dol- 
lars paid  when  application  was  made,  a  note  taken  for  $37.96, 
balance  of  first  premium,  payable  on  presentation  of  the  policy. 
The  insured  called  for  the  policy  the  day  before  it  arrived,  and 
said  he  was  ready  for  it  The  writer  of  this  saw  the  insured 
some  two  days  after  the  arrival  of  the  policy,  and  notified  him 
of  the  fact  The  same  evening,  but  after  eight  o'clock,  h^ 
called  at  the  office  with  the  agent,  Mr.  Pinkham,  to  get  the 
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policy.  Neither  myself  nor  clerk  were  in,  and  he  left  soon 
after — I  think  the  next  day — for  Port  Dodge,  with  govern- 
ment horses,  he  being  an  employ^,  where  he  was  taken 
suddenly  ill,  and  died.  His  family  and  home  are  at  Fort 
Leavenworth.  I  believe  he  was  a  man  of  good  habits,  robust 
constitution.  Am  not  informed  of  what  disease  he  died. 
Neither  do  I  know  whether  agent  Pinkham  gave  him  a  bind- 
ing receipt,  as  he  is  in  the  extreme  southern  part  of  the  state, 
working  in  our  interest  Under  the  circumstances,  shall  I 
construe  the  note  as  payment  on  the  policy  ?  Please  answer 
by  telegram,  that  we  may  satisfy  anxious,  inquiring  friends, 
who  press  us  for  an  answer. 

Truly  yours,        R.  Partridob. 

In  another  letter,  under  date  of  22d  December  1872,  from 
Partridge  to  M.  Franklin,  the  president  of  the  Insurance  Gam- 
panj/j  Partridge  transmitted  the  "  proofs  of  the  death  of  George 
Roberts; ''  and  after  making  reference  to  his  letter  of  18th  Oo- 
tober,  he  says: 

^^You  will  notice,  a  note  was  given  for  the  most  of  the 
premium.  The  money,  after  the  death  of  Mr.  Roberts,  was 
promptly  tendered  to  me,  but  not  knowing  the  facts  (only  by 
report)  as  to  the  death  of  Mr.  Roberts,  I  thought  it  prudent 
to  decline  taking  it.  The  money  however  is  deposited,  await- 
ing my  order;  and  unless  you  advise  me  to  the  contrary,  I  will 
send  it  in  our  report  of  the  Ist  of  January." 

On  the  8d  of  January  1873,  Partridge,  sent  to  the  company 
his  monthly  report,  (for  month  of  December  1872.)  This  re- 
port covered  remittances  amounting  to  $1,802.60,  and  included 
"42.96,"  "in  payment  (of  premium  on)  No.  92,815,  George 
Roberts" — of  which  premium  his  report  shows  that  Partridge 
retained  $16.11  as  commission.  On  the  7th  of  March  1878, 
the  plaintiff  received  $500  only,  on  account  of  said  policy,  and 
executed  therefor  on  the  back  of  the  policy,  the  following  re- 
ceipt: 

$2,000.  Fort  Leavenworth,  March  7th,  1878. 

Received  of  the  New  York  Life  Insurance  Company,  two 
thousand  dollars,  in  full  of  all  claims  and  demands  due  me  on 
the  within  policy  upon  the  life  of  my  late  hufiband,  Oeorge 
Roberts.  Margaret  Roberts. 

Other  facts  are  stated  in  the  opinion,  ir^a.    This  action  was 
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commenced  in  March  1876,  to  recover  the  balance  of  $1,500 
due  on  the  policy,  with  interest,  (less  $42.96,  amount  of  the 
second  semi-annual  prenuam,  which  the  company,  by  the 
terms  of  the  policy,  had  the  right  to  deduct)  The  answers 
of  Partridge  and  English  were  general  denials.  The  Insur- 
once  Company  answered,  first,  a  special  denial  of  any  indebted- 
ness; second,  that  the  policy  sued  on  was  void;  third,  that  the 
whole  amount  of  the  policy,  $2,000,  had  been  paid.  Trial  at 
the  May  Term  1876  of  the  district  court,  B.  S,,  judge  pro  tem.y 
presiding.  (During  the  trial  the  action  was  dismissed  aa  to 
English.)  The  findings  of  fact  are  voluminous.  The  conclu- 
•ions  of  law  based  thereon  are  as  follows: 

'^Ist-The  contract  made  and  entered  into  by  and  between 
said  Ekiglish  and  plaintiflF,  [of  date  20th  February  1878,  by 
which  English  agreed  to  undertake  to  collect  of  the  insurance 
company  the  amount  of  insurance  money  due  on  the  policy, 
and  providing  that  "if  he  should  be  able  to  collect  or  com- 

Eromise  said  claim  without  suit  he  was  to  have  and  retain  all 
e  could  collect  over  and  above  $500,"]  and  the  power-of-at- 
torney  from  plaintiff  to  s£ud  English,  [of  same  date,  authoriz- 
ing English  to  compromise  plaintiff's  claim,  and  to  indorse 
any  draft  payable  to  her  received  in  payment  thereof,]  are,  and 
were  at  the  time  of  the  execution  of  the  same,  void  and  of  no 
force  or  effect  whatever. 

"2d.- The  release  of  said  plaintiff  upon  said  policy  of  insur- 
ance was,  at  its  execution,  and  is,  void,  and  said  policy  should 
be  considered  as  though  the  said  receipt  or  release  had  never 
been  written  thereon. 

"8d.-The  receipt  to  said  English  from  said  plaintiff^  [of  date 
10th  March  1878,  for  $500,  in  full  for  all  claims  and  demands 
against  the  insurance  company,]  was  and  is  of  no  force  or 
effect,  and  is  void* 

"4th.-- There  is  due  to  plaintiff  from  the  defendants  the  New 
York  Life  Insurance  Company  and  Beuben  Partridge,  the  sum 
of  $1,457.04,  with  interest  from  the  28th  of  Pebruarv  1878,  the 
same  being  $822.97,  which  together  amount  to  the  sum  of 
$1,780.01,  for  which  the  plaintiff  is  entitled  to  judgment 
against  said  Kew  York  Life  Lisurance  Company  and  l^uben 
Partridge,  defendants,  and  costs  of  suif 

Judgment  accordingly.  New  trial  refused*  The  New  Tcrk 
lAfe  Insurance  Oompanjf  brings  the  case  here  on  error. 
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SHBings  ^  Ferdm^  for  plaiatifiF  in  error: 

1.  The  facts  foand  by  the  court  were  not  sustained  by  snf* 
ficient  evidence;  but  if  sustained  by  competent  evidence,  they 
were  not  sufficient  to  require  the  insurance  company  to  pay  a 
second  time  the  money  already  paid  by  it  and  receipted  for  by 
defendant  in  error,  and  now  either  in  her  hands,  or  in  the 
hands  of  her  lawfully-authorized  attorney.    Plaintiff  had  no 
right  to  go  to  the  known  agent  of  the  company  for  advice  as 
to  the  measures  she  should  take,  and  as  to  what  lawyer  she 
should  employ,  to  enforce  her  claim.     Where  an  individual  or 
corporation  employs  an  agent  in  a  distant  place  to  transact  its 
business,  such  person  or  corporation  is  not  responsible  for  any 
fraudulent  recommendations  which  may  be  given  by  such 
agent,  especially  when  such  recommendations  are  given  as  to 
matters  such  as  the  employment  of  an  attorney  to  act  against 
the  principal     The  declarations  of  the  agent  made  witldn  the 
scope  of  his  authority^  bind  the  principal;  but  it  was  never  be- 
fore supposed  that  it  was  within  the  scope  of  the  authority  of 
an  agent  to  select  the  attorney  for  an  adverse  party  pressing  a 
claim  against  his  principal.    If  the  findings  of  fact  and  law  in 
this  cr.se  are  correct,  it  comes  to  this,  that  if  a  person's  agent 
should  tell  his  creditor  that  such  person  could  not  or  would 
not  pay  some  claim  held  against  his  principal,  and  the  creditor 
under  the  delusion  caused  by  such  representations  should  sell 
the  cl^m  at  a  ruinous  sacrifice,  or  make  a  contract  with  a  law- 
yer by  which  he  would  obligate  himself  to  pay  a  heavy  fee,  the 
agent  would  thereby  make  the  principal  liable  for  the  loss  su&* 
tained  thereby.     Such  cannot  be  the  law.  8  Kernan,  865;  2 
Hilliard  on  Torts,  822;  12  East,  682;  11  Eng.  Law  &  Eq.  424 
Walker,  149;  7  Wis,  419;  Ware,  175;  10  Mass.  897,  403;  15 
Johns.  44;  6  Vermont,  884;  8  Wend.  494;  4  J.  J.  Marsh.  4&6; 
18  Johns.  868;  1  Hill,  (8.  C.)  204. 

H:  But  tile  findings  themselves  are  against  the  evidence); 
•yhe  finding  that  Partridge  knew  that  the  claim  would  be  paid, 
ik  iiot  only  n6t  sustained  by  the  evidence,  but  is  agailist  the 
reason  of  the  transaction,  and  against  the  posi^ve  evidence  ^ 
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Partridge,  corroborated  by  that  of  English.  We  objected  to 
the  introduction  of  the  evidence  of  the  conyersations  of  plain- 
tiff with  English  and  Partridge,  to  bind  the  company,  but  the 
evidence  was  admitted  and  acted  on.  It  seems  to  us  clearly 
not  competent  to  bind  the  company.  But,  taking  all  that  was 
said  in  all  the  conversations  between  plaintiff  and  her  attorney, 
English,  and  between  her  and  Partridge,  and  who  can  say  that 
Partridge's  statements  to  her  that  she  had  no  legal  claim 
against  the  company,  were  not  true,  and  his  opinion  that  the 
company  might  consider  it*  an  equitable  claim,  was  not  the 
true  state  of  the  case?  There  was'no  proof  that  Pinkham  had 
power  to  make  a  contract  to  insure  on  credit;  and  it  was  not 
pretended  that  anybody  had  paid  the  first  premium,  or  that 
the  policy  had  been  delivered  at  the  time  of  the  death  of 
Roberts,  unless  on  the  Indian's  theory,  that  the  giving  of  a  note 

Taj/lot  f  OiUpairick^  and  Joseph  McDonald^  for  defendant  in 
error: 

1.  It  is  claimed  that  the  insurance  company  was  not  liable 
on  the  policy  written  on  the  life  of  Roberts.  But  this  can 
scarcely  be  regarded  as  a  serious  objection  to  the  judgment 
below.  The  court  will  hardly  declare  void  a  policy  which 
was  by  the  company  admitted  to  be  valid  and  binding.  The 
contract  was  complete  upon  the  delivery  of  the  "binding  re- 
ceipt,"  The  receipt  given  was  on  a  blank  furnished  by  the 
company.  The  note  was  delivered  for  the  premium,  less  five 
dollars  which  was  taken  as  paid,  and  all  the  circumstances 
show  a  complete  contract.  1  Washington's  Ot.  Ct.  Rep.  93; 
20  WaL  669*  But  even  if  the  note  is  not  regarded  as  prepay- 
ment—though the  court  so  finds,  and  though  such  was  un- 
questionably the  fact— *  still  it.  must  be  taken  as  a  credit  for  the 
premium,  which  the  agent  by  general  usage  had  a  right  to 
give.  20  Wal.  568;  25  Oonn.  207;  7  Nevada,  116;  6  L.  A  A. 
In8.,5ep..l62;  101  Mass.  558;  26  Iowa,  52,72;  Sharpstein's 
Dig*  Life  Ins..  168;  Bliss  on  Insurance,  §§  150, 191^    We  90k 
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the  court  to  note  well  the  letter  of  Partridge,  the  general 
agent,  of  date  18th  Oct.  1872. 

2.  The  court  below  finds  that,  "Partridge,  by  fiarther  filse 
and  fraudulent  representations,  acting  as  such  general  agent, 
and  through  George  H.  English,  an  attorney-at-law,  at  Leav- 
enworth, induced  said  plaintiff  to  employ  sidd  English,  and 
this  with  intent  to  cheat  and  defraud  the  plaintiff  out  of  all  of 
said  policy  except  $500."  The  court  finds  that  he  did  this  to 
cheat  and  defraud;  and  this  presupposes  a  coUosion  with  the 
attorney  for  the  purpose,  as  the  evidence  clearly  enough  shows 
was  &e  case.  The  idea  of  'counsel  for  plaintiff  in  error  seems 
to  be,  that,  conceding  the  liability  of  the  company  if  Partridge 
had  taken  the  money  directly,  yet  because  he  does  it  through 
another  the  principal  is  relieved  from  all  responsibility.  Why, 
he  might  have  removed  the  receiver  of  the  stolen  swag  still 
further  from  himself,  by  taking  in  another,  or  still  another, 
into  the  game;  and  still  the  fraud  would  be  his,  and  theirs, 
and  that  of  the  principal.  It  were  a  reproach  indeed,  if  so 
simple  a  subterfuge  could  defeat  the  ends  of  justice.  The 
findings  of  fact  bring  the  responsibility  of  plaintiff  in  error 
fully  within  the  rule  as  laid  down  by  the  authorities.  Story  on 
Agency,  §452;  Story  on  Contracts,  §184;  Dunlap's  Paley  on 
Agency,  808;  1  Met  202,  562;  2  Hill,  465;  41  Ind.  288;  28 
Wend.  264;  Kerr  on  Fraud  and  Mistake,  115;  61  Penn.  881. 

8.  But  it  is  claimed  that  Partridge  was  not  acting  within 
the  scope  of  his  authority.  Exactly  what  his  authority  was, 
the  company  would  not  show.  This  however  is  certain,  the 
company  made  him  its  agent  specially  to  pay  or  pass  over  to 
plaintiff  the  draft  drawn  in  payment  of  the  amount  due.  If 
they  did  not  confide  in  him  the  whole  matter,  why  did  they 
not  send  it  to  A^f  Had  they  never  heard  of  dishonest 
agents?  Did  they  not  know  it  was  possible  for  cunning  to  de- 
vise, and  dishonesty  to  practice,  a  fraud  upon  the  payee,  even 
thenf  What  does  he  do?  He  hands  the  draft  to  a  third  per* 
■on,  through  whom  in  part  he  has  misled  and  deceived  defend* 
ant  in  error,  and  who  holds  a  power  of  attorney  known  by 
Partridge  to  be  executed  because  of  ialsehoods  and  misrepre* 
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Bentatioas  from  himself  and  the  attorney.  It  wa^  a  conspiracy 
to  rob  the  widow  under  the  forms  of  law,  and  the  court  finds 
that  defendant  in  error  is  not  bound  by  the  receipt,  the  release, 
or  the  supposed  payment.  Partridge  first  acted  fraudulently, 
as  the  general  agent,  in  matters  at  least  apparently  within  the 
scope  of  his  duties.  And  beyond  all  question,  he  in  the  second 
place  fraudulently  passed  the  draft  to  English,  as  if  indeed  be 
had  passed  it  from  his  right  hand  to  his  left;  and  except  the 
$500,  it  was  as  if  no  payment  had  been  made  at  all.  ^'  One 
who  pays  with  knowledge  of  a  firaud,  is  in  no  better  position 
than  if  he  had  not  paid  at  all.''  Am.  L.  Reg.,  April  1877, 
p.  251.  The  company  placed  Partridge  in  a  position  to  impose 
upon  plaintiff,  and  now  seeks  to  evade  responsibility  by  deny- 
ing his  authority.  18  Wal.  234.  The  testimony  of  Partridge 
shows  conclusively  that  the  company  knew  all  the  facts  eon- 
oerning  the  death  of  Roberts,  the  payment  of  the  premium, 
and  the  delivery  of  the  policy;  that  with  this  knowledge,  it 
had  decided  that  the  policy  was  a  valid  claim  against  it,  and 
promised  to  pay  it;  that  Partridge  was  notified  by  it  of  its 
conclusion,  and  that  he  deliberately  used  his  position,  intrusted 
to  him  by  the  company  as  its  agent,  to  defraud  the  defendant 
in  error  out  of  a  large  portion  of  the  amount  due  on  said 
policy,  and  that  he  did  so  defraud  her,  and  convert  the  money 
to  his  own  use.  And  as  to  English's  testimony,  we  simply  ask 
a  careful  survey  of  the  circumstances  in  that  connection.  It 
is  not  necessary  to  prove  fraud  directly.  It  may,  and  from  the 
nature  of  the  case,  must,  in  most  cases,  be  inferred  from  the 
drcumstances  and  fttcts  proved.  (Eerr  on  Fraud  and  Mistake, 
884;  19  Mich.  57.)  Taking  the  testimony  of  these  two  men 
together,  the  findings  of  the  court  are  more  than  sustained. 
A  clearer  case  of  collusion  and  conspiracy  to  defraud  the  de- 
fendant in  error  could  not  possibly  be  made  out  The  impli- 
cation of  English  in  the  fraud,  though  palpable,  is  not  at  all 
necessary  to  the  right  of  recovery  here.  51  Illinois,  880.  The 
eoort  below,  in  the  trial  of  this  case,  saw  the  witnesses,  their 
bearing,  etc.,.  upon  the  stand,  and  through  a  long  trial  care- 
fiilly  weighed  the  evidence  offered,  and  the  cqvroboratinjB;  cu^ 
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camstanceB,  and  reached    its    conclnsiona  of  law  and   &ci 
oaturally  enough;  and  to  urge  a  reversal  of  the  judgment  in 
this  case  is  to  do  violence  to  every  rule  for  the  weighing  of 
testimony,  and  every  principle  for  the  relief  of  the  victims  of 
fraud  and  imposition.    Instead  of  opinUma  having  heen  ex- 
pressed by  Partridge  to  plaintiff,  the  court  will  see  that  he 
made  positive  statements,  and  of  a  character  fatal  to  her 
claim.    She  even  wished  to  write  to  the  company,  and  note 
his  responses  when  she  spoke  of  so  doing.     Observe  with  what 
sly  deception  the  web  is  woven,  and  the  net  is  spread.    Scan 
her  statement  of  the  meeting  with  Partridge  at  the  Fort;  his 
pretense  that  he  had,  after  having  seen  her,  acddentally  met 
English,  when  in  fact  the  two  rode  together  to  the  Fort,  and 
for  the  purpose  of  fixing  up  a  job  on  her.     The  draft  was  ex- 
pected within  a  few  days — the  sixty  days  were  nearly  upr— 
and  the  power-of-attorney  should,  to  look  all  right,  be  of  an 
earlier  date  than  the  draft.    When  lawyers  expect  to  feirly  fight 
a  case,  do  they  usually  take  such  steps  as  were  used  here?    The 
contract,  and  the  power-of-attorney,  are  part  of  the  plan.     In 
eight  days  after,  the  draft  for  the  full  amount  is  forwarded  by 
mail  from  New  York.    The  whole  performance  was  an  impo- 
tent effort  to  hedge  against  possible  consequences  in  the  ftiture. 
We  ask  a  careful  examination  of  the  whole  testimony,  if  the 
second   proposition   of  plaintiff  in  error  receives   any  con- 
sideration.    The  books  are  sprinkled  thickly  with  decisions  on 
questions  of  fraud.    In  Bryant  v.  SimoneaUj  51  ID.  827,  the  rule 
as  to  proof  of  fraud  is  clearly  laid  down. 

A  humorous  writer  says:  "There  never  was  a  time  when 
the  insurance  business  was  so  safe  as  it  is  now.  All  that  a 
man  wants  to  do  after  he  gets  insured  is  to  die  right  quick, 
before  the  company  does;  but  he  doesn't  want  to  be  fooling 
around,  living  and*  having  a  good  time."  But  the  most  fruit- 
ful subject  for  the  satirist,  is  the  insurance  agent,  and  his 
adjustment  of  losses.  A  man  takes  a  chance  in  this  game  of 
life  insurance — ^where  to  win,  he  must  pay  the  penalty  of  his 
life — and  dies.  Theh  the  trouble  just  begins.-  *Th6  ecnxk- 
pany,  that  is,  the  insnrance  agent — fot  it  can  do  nothing  ex- 
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c^t  by  an  agent --t- the  president  a&d  secretary  are  at  last  but 
ageDtB — with  &cQlties  sharpened  by  long  experience,  and 
aided  by  the  multiplied  conditions  and  covenants  contained 
in  the  policy,  commences  the  work  of  evasion,  or  compromise; 
and  arts  to  this  end  are  practiced,  rivaling  those  of  tiie  devil 
hinoLBel^  That  many  agents  are  honest  and  conscientious,  is 
tme;  but  that  all  should  be  such,  is  equally  true.  And  as- 
Baming  the  innocence  of  the  company — not  safe  to  do  in 
many  cases-^it  should  be  taught  the  salutary  lesson  that,  in 
the  management  of  its  sacred  trusts,  honest  men,  and  honest 
men  only,  must  be  employed,  or  the  principal  will  be  held  re- 
sponsible for  all  knavery  and  deceit. 

The  opinion  of  the  court  was  delivered  by 

HoB,TON,  0.  J«:  This  action  concerned  iitigation  of  the 
most  deplorable  character,  and  comprised  transactions  so  dis- 
reputable that  one  could  wish  they  had  never  occurred.  The 
dishonest  insurance  agent,  who  figured  in  the  proceedings  in 
despoiling  a  woman  of  the  greater  part  of  $2,000  due  her  on 
an  insurance-policy  on  the  life  of  her  dead  husband,  deserves 
lasting  disgrace. 

The  case  arose  out  of  the  following  circumstances :  On  the 
17th  of  September  1872,  the  defendant  in  error,  then  the  wife 
of  George  Eoberts,  applied  to  the  New  York  Life  Insurance 
Company  for  a  policy  of  $2,000  on  the  Hfe  of  her  husband. 
The  first  semi-annual  premium  on  the  policy  was  paid  with  a 
note  for  f37.d6,  and  the  agent  of  the  company  es:ecuted 
therefor  a  receipt  by  which  the  policy  was  to  issue  within 
fifteen  days,  provided  the  application  was  approved  at  the 
home  offitee..  On  the  23d  of  the  same  month,  the  insurance 
eompony  issued  to  said  defendant  in  error  the  policy  applied 
for,  and  transmitted  the  same  from  the  home  office  to  their 
agent,  Beuben  Partridge,  at  Leavenworth,  and  the  same  was 
received  by  the  agent  a  few  days  after  tihe  28d,  and  during  the 
life  of  the  assured.  On  the  17tb  of  October  1872,  George 
Roberts  died.    Prooft  of  his  death  were  forwarded  by  the 
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agent  Partridge  to  the  home  office  for  the  company,  upon 
blank  proofs  furnished  from  the  office  for  that  purpose.  Some- 
time  after  the  death  of  Roberts,  the  defendant  intermarried 
with  Mr.  Theo.  L.  McGowan.  On  September  17th  1872,  and 
for  a  long  period  before  that  time,  the  said  Reuben  Partridge 
was  and  had  been  the  general  agent  of  the  insarance  com* 
pany  for  the  states  of  E^nsas  and  Nebraska,  and  the  territory 
of  Colorado,  and  other  portions  of  the  west.  He  was  in  charge 
of  .the  general  western  agency  of  the  company,  with  his  gen* 
eral  office  at  Leavenworth  city,  in  this  state,  and  he  continued 
to  be  such  agent  until  after  the  7th  of  March  1878.  On  28th 
February  1878,  within  the  ^xty  days  after  the  reception  of  the 
proofs  of  loss,  a  draft  for  the  sum  of  $1,957.04,  (that  sum  being 
the  amount  due  on  the  policy  less  the  second  semi-annual 
premium,)  was  executed  by  the  insurance  company,  payable 
to  the  order  of  the  defendant  in  error,  to  settle  and  P^J  the 
amount  of  the  policy;  and  the  insurance  company  sent  the 
draft  forthwith  to  its  agent  Partridge,  at  Leavenworth,  which 
was  duly  received  by  him.  Partridge  induced  the  defendant 
in  error  to  believe  that  the  policy  of  insurance  was  void,  by  hia 
fraudulent  and  false  representations  to  her  that  the  company 
declined  to  pay  anything,  and  that  she  had  no  valid  or  legal 
claim  under  the  policy  against  the  insurance  company.  About 
eight  days  prior  to  the  sending  of  the  draft  of  91>957.04  from 
the  home  office  to  him  to  pay  the  policy,  he  induced  the 
woman  to  employ  one  George  H.  English,  an  attomqr-at-law, 
then  living  at  Leavenworth,  to  attend  to  her  demand  agunst 
the  company,  and  thereupon  a  contract  was  entered  into  be- 
tween said  attorney  and  defendant  in  error,  by  which  she  was 
to  allow  the  attorney  all  that  he  could  recover,  or  that  the 
company  would  pay  on  the  policy,  over  ♦SOO.  Upon  the  re» 
ceipt  of  the  draft  for  91)967.04,  the  agent  Partridge -delivered 
the  same  to  English.  The  latter  indorsed  it,  under,  a  power  of 
attorney  which  he  held,  and  paid  the  defendant  in  error  ^600, 
and  retained  $1,467;04.  Throng  the  statements  of  Partridge 
and  English,  the  defendant  in  error  was  then  induced  to  a^^- 
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knowledge  in  writing  the  receipt  of  the  full  amount  of  the 
policy^  although  Bhe  only  received  |500.  The  fiict  that  the 
company  had  sent  the  draft  to  pay  the  policy  was  concealed 
from  her  by  both  English  and  Partridge.  English  commenced 
no  suit  for  the  money,  wrote  no  letters  to  the  company^  gave 
really  no  services  in  the  matter.  The  company  never  objected 
to  the  payment  of  the  policy  prior  to  sending  the  draft,  and 
Partridge  in  all  of  his  correspondence  with  the  company  as- 
sumed the  policy  was  valid  and  binding.  About  a  year  after 
the  death  of  her  husband,  the  defendant  in  error  received  an 
insurance  almanac,  in  which  she  saw  that  the  insurance  com- 
pany printed  her  name  as  having  received  $2,000,  the  full 
amount  of  the  policy,  and  thereupon  she  wrote  to  the  com- 
pany, and  began  to  iuvestigate  the  matter,  as  to  what  amount 
of  money  had  been  sent  to  their  agent  Partridge  to  pay  to  her. 
Having  ascertained  the  deceit  and  fraud  practiced  upon  her  by 
the  agent  of  the  company,  she  commenced  this  action  in  the 
district  court  of  Leavenworth  county,  on  10th  March  1876, 
to  recover  the  balance  of  the  money,  which  she  claimed  due 
on  the  insurance  policy,  to-wit,  $1,457.04,  with  interest  there- 
on. The  case  was  tried  to  the  court,  a  jury  being  waived. 
Judgment  was  rendered  in  fetvor  of  the  defendant  in  error 
for  $1,780.01,  and  costs. 

The  insurance  company  object  to  the  judgment,  and  claim 
that  it  should  be  reversed,  and  the  company  released  from  all 
liability,  because,  ^s/,  there  was  no  proof  that  the  agent  of  the 
eompany,  who  took  the  application  for  the  policy,  of  insurance, 
and  issued  the  receipt  to  George  Roberts  for  the  note  received 
in  payment  of  the  first  premium,  had  power  to  make  a  con- 
tract to  insure  on  credit,  f^nd  the  giving  the  note  was  no  pay- 
ment of  any  premium;  second^  that  the  findings  of  the  court 
were  against  the  evidence,  and  do  not  sustain  the  judgment; 
tMrdy  that  the  insurance  company  was  not  responsible  for  any 
of  the  fraudulent  recommendations  of  its  agent  Partridge,  nor 
liable  for  his  deceits,  concealments,  or  false  representations  in 
the  premises. 
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As  to  the  first  objection,  it  is  sufficient  to  say  that  the  appli- 
cation was  made  to  and  accepted  by  an  authorized  agent  of 
the  company.  The  note  was  given  and  accepted  as  payment 
An  agent  of  an  insurance  company  whose  business  it  is  to  so- 
licit applications  for  insurance^  and  receive  the  first  premiums, 
has  the  right  to  waive  the  condition  requiring  the  payment  in 
money,  and  to  accept  the  promissory  note  of  the  applicant,  or 
of  a  third  party  in  lieu  thereof.  May  on  Ins.  846,  846;  Mis- 
sissippi Valley  Life  Insurance  Oo.  v.  Neyland,  9  Bush.  (Ky.)  480, 
and  authorities  there  cited.  In  this  case  however,  there  can 
be  no  question  raised  as  to  the  authority  of  the  agent  to  give 
the  receipt,  as  the  company  issued  the  policy,  sent  it  to  their 
general  agent  Partridge,  and  when  proofs  of  the  death  of 
Roberts  were  received,  the  company  calculated  the  amount 
due  on  the  policy  after  deducting  the  amount  of  the  second 
semi-annual  premium  (stipulated  for  in  the  policy,)  and  sent 
the  sum  in  a  draft  to  their  agent,  payable  to  the  order  of  the 
defendant  in  error,  to  whom  the  policy  was  delivered  to  be  re- 
ceipted and  satisfied.  The  company  thus  fally  ratified  the 
action  of  its  agent  in  accepting  the  note  and  executing  the  re- 
ceipt for  the  policy,  and  in  treating  the  policy  as  valid,  and  as 
if  actually  delivered  before  the  death  of  the  assured. 

In  regard  to  the  second  objection,  after  a  careful  perusal  of 
all  the  evidence,  we  do  not  see  that  the  district  court  could 
have  intelligently  arrived  at  any  different  conclusions  of  fact 
than  those  stated  in  the  findings.  The  company  never  resisted 
the  legality  of  the  policy,  promptly  adjusted  the  demand,  and 
Partridge  had  no  valid  reason  to  represent  the  policy  void. 
The  attorney  recommended  was  an  intimate  friend  of  the 
agent— so  much  so  that  Partridge  himself  stated  in  his  evi- 
dence that  he  frequently  loaned  him  money,  and  when  he  had 
any  legal  business,  English  generally  attended  to  it  Partridge 
in  hie  communications  to  the  company  treated  the  policy  as  a 
valid  one,  and  had  no  reason  to  think  otiierwise.  English 
does  not  seem  to  have  done  anything*  in .  the  case,  other  than 
to  draw  up  a  contract  by  which  he  was  to  have  aU  of  the 
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money  coming  from  the  company  except  $500,  and  a  power- 
of-attomey  by  which  he  could  indorse  the  draft  when  received. 
When  the  draft  came  to  Partridge,  he  retained  it  till  Mr..En-^ 
glish  who  was  then  temporarily  absent  from  Leavenworth,  re- 
turned, and  then  he  delivered  it  personally  to  him.  The 
defendant  in  error,  as  a  witness,  gave  the  following  account  of 
the  manner  in  which  she  was  inveigled  into  the  web  spread  by 
Partridge  to  entrap  her,  and  of  the  mode  adopted  to  keep  her 
silent  as  to  the  money  she  was  paid,  while  she  was  systemat- 
ically robbed  of  the  fruits  of  the  policy  under  pretense  of  con- 
ferring great  favors  on  her: 

'*  About  a  week  after  the  death  of  my  husband,  Mr.  Roberts, 
I  waited  on  Mr.  Partridge,  the  old  man,  at  his  office  in  Laing's 
building.     I  had  never  seen  him,  and  I  introduced  myself  to 
him.     fie  said  he  was  glad  I  had  called;  that  he  had  often 
thought  about  me.    Finally  I  asked  him  if  he  thought  the 
company  would  pay  the  policy.     He  said  no,  he  did  not  think 
they  would.    He  said  my  claixo  was  not  a  legal  one.    He  said 
he  would  write  to  the  copipany  and  see  what  they  would  do. 
He  said  in  a  week  or  so  I  could  call  at  bis  office.    A  week  or 
ten  days  after  I  called  at  his  office,  and  he  said  he  had  not 
heard  from  the  company.     I  said  to  him,  *  since  I  have  been 
here  I  have  thought  that  I  had  better  write  to  the  company.' 
He  said  it  was  not  necessary  for  me  to  write  •to  thie  company; 
that  he  was  here  representing  the  company,  and  he  said  if  I 
wrote  to  the  company  the  letter  would  oe  sent  back  to  him, 
and  it  would  not  benefit  me  any  whatever.    He  said,.'!  assure 
you  I  wilV  do  what  I  can  for  you.    Since  I  saw  you  I  have 
made  a  thorough  investigation,  and  I  find  that  your  husband 
was  a  popular  man,  and  a  highly-respected  citizen.    K  I  had 
known  it^  I  could  have  withheld  the  policy,  and  paid  the  pre- 
mium for  you;  but  I  was  true  to  the  company,  and  sent  it  to 
New  York.*    He  said  if  I  would  call  any  time  I  was  in  town 
he  might  hear  from  the  company.     When  he  said  it  was  no 
use  for  me  to  write  to  the  company  myself,  I  never  gave  it  any 
more  consideration.    I  called  in  a  week  or  so,  and  he  said  he 
had  heard  from  the  company,  and  they  refused  to  pay  me; 
that  iny  claim  was  not  a  legal  one.    He  said  that  if  Mr.  Rob- 
erts had  only  paid  the  small  amount  of  •twenty-^five  centsy  it 
would  have  bee^  legale  h^t  as  he  had.  not  it  was  not^andl  had 
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no  claim  on  the  company.  I  never  called  at  Mr., Partridge's 
office  after  that  About  two  months,  or  probabljr  a  little  more, 
after  I  was  in  Mr.  Partridge's  office,  Mr.  Partridge  called  on 
me  at  the  Fort.  He  came  up  he  said  to  see  if  I  had  taken  any 
steps  in  that  matter  towards  trying  to  ffet  mjr  money  from  the 
company.  I  said  I  had  not.  He  said  if  I  intended  to  take 
any  steps  in  the  matter  I  had  better  do  so  soon.  He  said  affcer 
a  certain  length  of  time  I  could  not  do  so.  He  did  not  say 
how  long  that  time  was.  He  asked  me  if  there  was  any  per- 
son I  was  acquainted  with,  any  lawyer  I  wished  to  consult 
about  it.  I  said,  none  in  particular,  that  I  knew  no  lawyers. 
He  said  such  being  the  case,  he  would  recommend  George  H. 
English;  that  he  was  an  honest,  trustworthy  man,  and  could 
be  relied  on.  I  asked  where  his  office  was,  and  he  told  me. 
I  said,  if  it  would  not  be  too  much  trouble  I  wished  he  would 
speak  to  Mr.  English  for  me.  He  said  he  would.  He  then 
went  away. 

^*In  about  a  week  or  so  he  came  again,  and  said  he  had  not 
seen  Mr.  English  yet,  but  said  that  any  time  I  would  come 
down,  if  I  would  call  at  his  office,  he  would  take  me  to  Mr. 
English's  office  and  introduce  me  to  him.  I  said  I  would,  and 
he  went  away.  In  about  half  an  hour  after,  he  came  back  and 
said  that  as  he  was  going  home  he  had  met  Mr.  English  on  the 
road,  and  he  had  come  to  the  house  with  him.  He  said,  ^I 
want  you  to  speak  to  Mr.  English  yourself;  I  will  go  out 
and  ride  round  the  fort  in  his  buggy,  and  you  can  speak  to 
him  on  the  subject.'  He  said,  *I  want  you  to  promise  me  be- 
fore I  go  not  to  say  anything  to  Mr.  English,  that  I  have 
spoken  to  you  about  him.  Speak;,  to  him  as  though  sj^eaking 
your  own  mind.  Another  thmg  I  want  you  to  promise  me: 
whatever  the  company  gives  you,  you  will  have  to  acknowl- 
edge the  full  amount  of  it;  if  you  don't,  they  wiH  not  pay  you 
anyfliing;  you  will  have  to  acknowledge  the  receipt  of  the 
full  amount,  and  if  any  friend  asks  you  what  they  gave  you, 
don't  tell  them;  tell  them  that  the  company  satisfied  you,  but 
don't  say  in  what  way,  but  you  will  have  to  acknowledge  the 
fall  amount,  whatever  you  get'  I  said,  if  that  was  a  fiwt,  I 
would  have  to  acknowledge  a  lie,  if  I  acknowledged  the  receipt 
of  $2,000,  and  did  not  get  it.  He  smiled,  and  said,  *we  have 
to  do  many  things;  half  a  loaf  is  better  than  no  bread.'  He 
then  went  out,  and  Mr.  English  came  in.  I  did  not  know 
what  to  say  to  him,  but  finally  I  said,  *  I  suppose  Mr.  Partridge 
has  mentioned  my  case  to  you,  that  I  wished  to  see  you.'    He 


Digitized  by 


Google 


JAIJOTARY  TERM,  1877:  816 

Opinion  of  th^  Ooart. 

said,  yes,  he  knew  something  of  it;  that  Mr.  Partridge  and 
him  were  speaking  of  it  as  they  were  coming  up  toother 
from  the  city  to  the  fort  I  said  if  that  w^  the  case^  it  was 
not  necessary  for  me  to  say  anything  more.  He  said  no. ,  I 
asked  him  if  he  was  willing  to  take  the  case.  He  said  yes, 
but  it  was  seldom  he  ever  made  anything  out  of  such  cases. 
He  wanted  to  know  how  much  I  wished  to  make  the  claim. 
I  said  I  thought  I  was  entitled  to  the  whole  amount  He  said 
I  was  not,  because  no  money  was  paid,  as  Mr.  Partridge  said. 
I  asked  him  if  he  thought  tiie  company  would  be  willing  to 
pay  me  half.  He  said  he  thought  not,  he  did  not  know  but 
they  would  give  me  $500.  He  said  he  would  try  his  best  to 
have  them  give  me  $1,000.  He  said  if  they  gave  me  f  1,000, 
he  would  keep  $200  of  it  for  his  fees;  if  they  gave  me  only 
$500,  he  would  keep  only  f  100  for  his  fees.  A  row  days  after 
that  he  came  to  my  house  and  said  the  company  would  give 
me  $500,  but  I  would  have  to  acknowledge  the  receipt  of  the 
full  amount,  otherwise  they  would  not  give  me  anything;  that 
they  were  giving  me  that  as  a  gift;  that  I  was  not  entitled  to 
anything.  Of  course  I  signed  the  papers,  receipted  for  the 
full  amount,  and  he  paid  me  the  $500  down.  While  I  was 
signing  my  name  to  the  receipt  for  the  $2,000, 1  said  to  Mr. 
English  I  thought  it  was  a  strange  way  to  transact  business;  I 
was  signing  my  name  to  a  receipt  for  $2,000,  and  getting  only 
$500.  He  said  he  knew,  but  business  was  business.  That  was 
all  I  said  to  Mr.  English. 

"§Me5.-How  did  you  come  to  sign  the  receipt  on  the  back 
of  the  policy?  Was  it  for  the  reasons  you  have  stated  ?  Ans.^ 
Certainly;  they  said  they  would  not  give  me  anything  unless 
I  acknowledged  the  full  amount 

"C.-When  you  signed  it,  it  was  under  the  representation, 
as  you  say,  that  the  company  would  pay  you  $500?  jln^.-He 
said  the  company  would  not  give  me  any  more  than  $500;  that 
they  were  under  no  obligations  to  ^ve  me  anything,  because 
the  claim  was  not  a  legal  one.  Mr.Tartridge  said  afl  the  time 
that  the  claim  was  not  a  legal  claim. 

"$.-Had  Mr.  English  told  you  the  same  thing?  Ans.-^Mr. 
English  told  me,  and  Mr.  Partridge  also. 

"C.-State  whether  it  was  by  reason  of  your  reljfing  on  the 
statements  of  Partridge  and  English,  that  you  signed  these 

rpers?    jlns.-Certainly,  I  relied  on  what  Mr.  Partridge  said, 
supposed  he  spoke  the  truth.    He  said  the  claim  was  not  a 
legal  one,  and  it  would  be  better  for  me  to  employ  an  agent 
"$.-Mr.  English  paid  yon  $600?    ^n^.-Te8  sir."     . 
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Mr.  English  admitted  that  he  only  paid  defendant  in  error 
1500;  and  all  the  incidents  of  the  transaction  fiiUy  supported 
the  statements  of  Mrs.  McQowan.  That  English  and  Par- 
tridge would  deny  any  collusion  between  themselves  in  the 
matter,  is  to  have  been  expected  in  view  of  their  conduct. 
Parties  guilty  of  such  practices  as  herein  set  forth,  are  not 
accustomed  usually  to  confess  as  to  their  own  bad  acts.  "Like 
all  other  facts,  fraud  may  be  proved  by  circumstances.  We 
should  seldom,  if  ever,  hope  to  prove  fraud  by  the  admissions 
of  a  party;  nor  should  we  expect  to  find  direct  and  positive 
evidence  of  the  fact  Whatever  circumstances,  when  proven, 
convince  the  mind  that  the  fraud  charged  has  been  perpetrated, 
is  all  that  is  required.  While  fraud  cannot  be  established  by 
circumstances  that  merely  raise  a  suspicion,  yet,  when  they  are 
so  strong  as  to  produce  conviction  of  the  tmth  of  the  charge, 
although  there  may  remain  some  doubt,  then  it  is  fraud/' 
Bryant  v.  Simoneau^  61  111.  824.  Tested  by  this  rule,  the  find- 
ings are  strongly  sustained.  But  it  is  not  necessary  to  go  thus 
far.  The  findings  of  a  trial  court  are  conclusive,  if  there  is 
any  evidence  to  sustain  them:  and  we  cannot  disturb  them, 
where  the  findings  are  upon  conflicting  evidence.  We  hold 
therefore,  that  the  findings  of  the  court  upon  the  questions  of 
fact  cannot  be  reversed  by  this  court,  as  there  was  testimony 
olearly  tending  to  establish  the  facts  found.  Hobson  v.  Ogden*s 
Executors^  16  Kas.  888. 

In  conclusion,  we  are  called  to  pass  upon  the  third  objection 
presented,  and  which  has  been  so  ably  and  forcibly  urged  in 
the  argument  of  the  learned  counsel  for  plaintiff  in  error. 
This  is  really  the  main  question  in  the  case:  Is  the  insurance 
company  liable  under  the  circumstances  for  the  balance  of  the 
draft,  that  is,  for  the  $1,957.04  originally  due  on  the  policy, 
less  the  $500  paid  to  defendant  in  error?  or,  must  the  owner 
of  the  policy  be  remitted  for  her  remedy  to  a  worthless  insur- 
ance agent,  and  an  insolvent  attorney?  If  the  latter  be  the 
conclusion,  then  certainly  the  terse  remark  of  the  old  English 
vicar,  that  ^^  Law  and  equity  are  two  things  which  God  hath 
joined,  but  which  man  hath  put  asunder,"  wonld  have  some 
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foundation  in  tnith.  Fortunately,  no  such  reproach  can,  in  * 
this  case,  be  brought  against  our  jurisprudence.  Kor  need  we 
seek  any  new  principle  of  the  law  to  enforce  the  liability  of 
the  insurance  company.  It  is  our  comfort  to  stMid  super  an- 
tiqitas  vias.  Nearly  two  hundred  years  ago  it  was  decided  bv 
Holt,  C.  J.,  in  the  case  of  Hem  v.  Nichols^  1  Salkeld,  289,  that 
the  merchant  was  responsible  for  the  deceit  of  his  factor, 
though  not  crmmalUerf  yet  cmUier;  ^^for  seeing  somebody 
must  be  a  loser  by  this  deceit,  it  is  more  reason,  that  he  that 
employs  and  puts  a  confidence  in  the  deceiver,  should  be  n 
loser,  than  a  stranger."  Mr.  Waite  states  the  law  as  follows: 
^*It  is  a  universal  rule,  based  upon  principles  of  policy,  pro- 
priety, and  justice,  that  if  a  principal  puts  his  agent  in  a  con- 
dition to  impose  upon  innocent  third  persons,  by  apparently 
pursuing  his  authority,  the  principal  will  be  bound  by  his  acts, 
and  he  must  lose,  in  preference  to  such  third  persons."  Story 
says:  ^^It  is  a  general  doctrine  of  law,  that,  although  the  prin- 
cipal is  not  ordinarily  liable  (for  he  sometimes  is)  in  a  criminal 
suit  for  the  acts  or  misdeeds  of  his  agent  (unless  indeed  he  has 
authorized  or  cooperated  in  those  acts  or  misdeeds,)  yet  he  is  . 
held  liable  to  third  persons  in  a  civil  suit  for  the  frauds,  de- 
ceits, concealments,  misrepresentations,  torts,  negligence,  and 
other  malfeasances,  or  misfeasances,  and  omissions  of  duty,  of 
his  agent,  in  the  course  of  his  employment,  although  the  prin- 
cipal did  not  authorize  or  justify,  or  participate  in,  or  indeed 
know  of  such  misconduct,  or  even  if  he  forbade  the  acts,  or 
disapproved  of  them." 

In  the  case  at  bar.  Partridge  was  the  general  agent  of  the 
insurance  company.  He  had  charge  of  the  business  in  two 
states,  and  several  territories.  He  collected  money  for  pre- 
miums, solicited  insurance,  by  his  own  efforts,  and  through 
sub-agents,  transmitted  the  premiums  to  the  company  in  New 
York  city,  appointed  sub-agents,  kept  a  record  of  the  policies 
issued  in  the  agency,  received  the  drafts  or  checks  for  losses 
within  his  territory,  secured  the  policies  receipted,  when  paid, 
and  forwarded  them  to  the  company,  and  generally  had  the 
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management  of  all  the  business  of  the  company  within  the 
dtates  and  territories  under  his  control.    He  was  the  person  to 
whom  the  defendant  in  error  had  the  right  to  apply  for  the 
payment  of  her  policy.    He  was  the  person  who  received  the 
draft  with  which  to  pay  it    He  was  the  person  who  should 
have  informed  her  of  the  action  of  the  company,  and  of  its 
recognition  of  her  rights,  and  made  the  payment  of  the  snm 
due.    He  was  acting  within  the  general  scope  of  his  authority. 
If  the  company  had  sent  to  their  agent  the  $1,957.04  in  cu^ 
rency,  with  which  to  pay  the  policy,  and  this  agent  had  him- 
self retained  all  but  $500,  upon  the  plea  to  the  beneficiary 
thereof  that  this  sum  only  had  been  transmitted  him,  and  the 
company  would  pay  no  more,  would  it  be  contended  that  if 
such  beneficiary  accepted  the  $500  and  receipted  the  policy, 
relying  solely  on  the  false  representations  and  fraud  of  the 
agent,  she  could  not  recover  the  balance  of  the  sum  of  the 
company?    If  the  agent  had  forged  the  name  of  the  payee  to 
the  draft,  and  having  collected  the  amount  thereof,  and  ap- 
propriated all  of  it  but  $500  to  his  own  use,  and  had  .delivered 
the  $500  to  the  defendant  as  the  proceeds  of  such  draft,  would 
it  be  claimed  by  counsel  that  the  policy  had  been  paid,  and  the 
company  relieved  from  all  responsibility?     We  think  in  the 
reason  of  things,  both  of  these  questions  would  be  answered 
in  the  negative.     The  company  did  not  pay  the  loss  by  merely 
sending  its  draft  or  check  of  $1,957.04  to  its  agent.    The  com- 
pany had  to  pay  the  money  to  the  party.    If  the  agent  retained 
any  part  of  it,  the  part  thus  retained  was  still  unpaid — still 
remained  due.     The  fact  that,  by  collusion  between  Partridge 
and  English,  the  woman  was  induced  to  permit  the  money  to 
go  into  the  hands  of  English,  does  not  materially  change  the 
principle  contended  for.     The  denial  of  the  validity  of  the 
policy,  the  introduction  to  the  attorney,  the  recommendation 
of  his  honesty  and  ability,  the  making  of  the  contract,  the 
power  of  attorney,  and  the  delivery  of  the  draft  to  English,  in- 
stead of  the  woman,  were  all  means  adopted  for  the  sole  purpose 
of  cheating  the  policyholder  out  of  the  money  retained  from 
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her.  This  roandabout  way  was  evidently  artistically  planned 
by  Partridge,  to  lull  the  suspicions  of  his  victim,  and.  to  obtain 
the  policy  receipted,  to  return  to  the  cfompany.  It  is  also  likely 
that  he  thought  that  the  measures  adopted  by  him  in  the  trans- 
action would  conceal  his  own  criminality,  and  relieve  himself 
and  the  company  from  further  payment  The  company  ia  as 
much  responsible  for  the  action  of  Partridge,  aa  if  he  had  him- 
self drawn  the  money  on  the  draft,  and  used  it  for  his  own 
benefit.  For  his  conduct  under  these  circumstance,  the  com- 
pany must  suffer  the  loss — not  \he  person,  who  trusted  the 
authorized  agent  empowered  to  pay  the  claim.  "  It  ia  more 
reason,  that  he  that  employs  and  puts  a  trust  and  confidence  in 
the  deceiver,  should  be  a  loser,  than  a  stranger/*  It  is  not 
necessary  that  the  company,  or  even  Partridge,  should  have 
received  any  of  the  money  from  English,  or  any  benefit  there- 
fronu  If  the  agent  deemed  it  best  to  place  in  other  hands 
than  his  own,  the  proceeds  of  his  imposition,  the  company,  for 
whom  he  is  acting,  is  not  thereby  relieved  of  liability.  The 
company  is  not  bettered  by  such  action,  and  the  conduct  of 
the  agent  is  the  more  censurable,  as  he  has  neither  the  excuse 
of  his  necessities,  nor  the  motive  of  cupidity.  If  the  action 
of  the  agent  is  to  be  attributed  to  his  general  viciousness, 
rather  thac^  sudden  temptation,  the  reason  is  stronger  for  the 
accountability  of  the  company,  because  the  company  has  no 
legal  or  moral  right  to  give  influence,  position,  and  power  to 
men,  as  its  agents,  to  deal  with  others  in  its  behalf,  who  are 
generally  depraved  and  untrustworthy.  If  however  it  be  con- 
ceded^ that  the  agent  Partridge  in  doing  the  acts  complained  of, 
was  not  in  fact  directly  the  agent  of  the  insurance  company,  still, 
the  company  would  be  held  liable,  not  however  upon  the  rule 
that  the  agent  acted  for  the  company  in  that  particular  trans- 
action, but  because  he  was  employed  by  the  company  in  that 
character  of  business,  aud  was  so  held  out  as  a  person  author- 
ized and  fully  to  be  trusted.  *^  When  the  agent  in  such  a  case 
does  an  act  which  is  apparently  within  the  general  scope  of  his 
authontyy  although  not  so  in  fact,  if  the  principal  were  not 
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held  liable  for  the  act,  a  third  person^  who  had  reason  to  be> 
lieve  that  the  agent  was  reliable,  and  possessed  authority  in  the 
particular  matter  from  the  general  character  of  his  employ- 
ment, might  suffer  loss;  hence  the  law  holds  the  principal  lisr 
ble  upon  the  ground  that  he,  rather  than  a  third  person  equally 
innocent,  should  suffer."  Dougherty  v,  WeUSy  Fargo  ^  Cfa.,  7  Nev. 
368;  Clark  v.  Metropolitan  Bank^  8  Duer,  248. 

We  do  not  think  that  the  other  exceptions  taken  in  the 
proceedings  demand  any  consideration,  and  hence,  upon  well- 
settled  principles,  and  the  Stronger  equity,  we  hold  that  the 
defendant  in  error  can  recover.  The  judgment  must  therefore 
be  affirmed. 

All  the  Justices  concurring. 


Heitrt  a.  Qrbbk  v.  Wm.  W.  Embrt. 

Attachment;  Alleged  Fraud;  Motion  to  Dmolve,  Where  an  attachment  If 
obtained  upon  the  affidavit  of  a  plaintiff,  that  the  defendant  fhuidn- 
lently  contracted  the  debt  for  which  the  action  is  brought,  and  the  de- 
fendant fuUy  denies  the  charge  under  oath,  and  the  plaintiff  states  in  a 
deposition  taken  at  the  instance  of  the  defendant,  that,  the  fraud  re- 
ferred to  in  his  affidavit  was  the  attempt  of  the  defendant  to  defraud 
him  by  neglecting  to  take  such  measures  for  the  preservation  of  his  busi- 
ness as  is  usually  taken  by  ordinary  business  men,  and  that  the  suit  was 
a  friendly  one,  and  thereafter  the  plaintiff  flies  an  additional  affidavit 
stating  that  the  money  sued  for  was  obtained  by  the  fraud  of  the  defend* 
ant  in  inducing  the  plaintiff  to  deposit  the  same  in  a  bank,  from  whence 
it  was  at  once  drawn  by  the  defendant,  under  a  promise  of  a  partnership 
to  be  formed  by  plaintiff  and  defendant,  the  district  court  does  not  err 
in  sustaining  a  motion  to  dissolve  the  attachment  and  release  the  at- 
tached property. 


Mror  from  Leaomworth  District  Court 

An  attachment  against  property  was  sued  out  by  Orte^ 
and  the  ^strict  court,  at  (he  March  Term  1876,  on  motion  of 
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JBmbry  dissolved  and  set  aside  the  attachment    Qrun  brings 
the  case  here. 


Taylor  ^  GfiBpairickj  for  plaintiff,  that  the  testimony  npon  the 
whole  case  sustained  the  attachment,  cited  2  U.  S.  Dig.  p.  225, 
§2476;  4  Abb.  849;  24  La.  An.  128. 


^Bj/rcn  Shem/y  for  defendant,  contended  that  plaintiff's  own 
testimony  disproved  the  allegation  of  fraud. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J. :  The  plaintiff  seeks  in  this  proceeding  to 
reverse  the  order  of  the  court  below  discharging  an  attach- 
ment sued  out  at  his  instance  against  the  property  of  the  de- 
fendant. The  only  ground  of  attachment  relied  on  is,  "that 
the  defendant  fraudulently  contracted  the  debt  for  which  the 
action  was  brought"  The  affidavit  for  the  attachment  was 
sworn  to  January  15th  1876,  by  the  plaintiff,  H.  A.  Green. 
The  case  comes  here  upon  evidence  in  the  way  of  affidavits 
and  depositions,  as  no  oral  testimony  was  offered  or  admitted 
on  the  hearing  of  the  motion  to  discharge  the  attached  prop- 
erty. Under  these  circumstances,  if  the  order  of  the  district 
court  clearly  appeared  to  be  against  the  weight  and  prepon- 
derance of  the  evidence,  this  court  would  reverse  the  order 
for  that  reason  alone;  but  an  examination  of  the  affidavits 
and  depositions  convinces  us  that  there  can  be  no  reasonable 
doubts  as  to  the  correctness  of  the  ruling  of  the  court  below. 
The  only  evidence  necessary  to  be  commented  upon  is  con- 
tained in  the  affidavits  and  depositions  of  the  plaintiff  in  error, 
and  the  affidavit  of  the  defendant  In  the  original  affidavit 
for  the  attachment.  Green  swore,  in  the  words  of  the  statute, 
that  the  defendant  fraudulently  contracted  the  debt  After- 
ward, his  deposition  was  taken  at  the  instance  of  the  defend- 
ant, and  on  the  hearing  such  deposition  was  read  in  support 
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of  the  motion  to  discharge  the  property.    Among  other  things 
Green  testified  in  his  deposition: 

"  I  believe  I  may  have  said  to  Mr.  Embry,  in  Couch's  liquor- 
store,  in  February  1876,  in  the  presence  of  Thomas  Duniffe, 
that  this  (meaning  the  case  at  bar)  was  only  a  fiiendly  suit. 
I  then  stated  what  I  thought' to  be  true. 

^^Question,"Jf  this  was  a  friendly  suit,  why  did  you  charge 
him  with  fraud  in  your  affidavit?  Answer.-'Bec&u^e  it  was 
represented  to  me,  that  if  the  money  was  not  accounted  for, 
it  was  naturally  fraud.  I  did  not  see  at  that  time,  why  the 
fraud  should  be  pursued. 

"§.-What  do  you  mean  by  the  language,  *  the  fraud  pur- 
sued ? '    -4rw.-Following  it  up. 

"O.-What  fraud  do  you  refer  tot  Ans.-The  whole  case  at 
wilL 

"O.-Fraud  by  whom?    jlrw.-The  defendant  in  this  case. 

"$.-Do  you  now  claim  that  Embry  at  any  time  attempted 
to  defraud  you?  -47W.-Yes,  not  willfully  though,  but  by  neg- 
lect. I  mean  bv  neglecting  to  take  such  measures  for  the 
E reservation  of  his  business,  as  are  usually  taken  by  ordinary 
usiness  men. 

"§.-This  then  is  what  you  mean  by  the  fraud  vou  refer  to 
in  your  affidavit?  Ans.-l  never  accused  Mr.  Embry  of  fraud 
in  any  other  wa^.  I  do  not  think  he  would  do  it  I  do  not 
know  now  who  informed  me  Mr.  Embry  was  going  to  make  a 
chattel  mortgage  to  one  Byron  Sherry. 

"§.-Have  not  others  besides  your  attorneys  advised  you  to 
commence  proceedings'  against  Mr.  Embry?  Ans.-Thej  had 
not  advised  me  when  I  began  it,  because  as  I  said  before,  when 
I  began  it,  it  was  a  friendly  suit.  A  eood  many  have  since 
indirectly  advised  me  to  press  the  suit 

The  affidavit  of  the  plaintiff  denied  the  charge  of  having 
fraudulently  contracted  any  debt  to  plaintiff;  denied  that  he 
was  indebted  to  the  plaintiff  in  any  sura;  admitted  having 
had  business  transactions  with  him,  and  that  arrangements 
had  been  partially  effected  for  a  partnership  between  them, 
but  that  it  was  brought  to  an  end  by  plaintiff  failing  to  com- 
ply with  his  part  of  the  contract  The  plaintiff  filed  a  sub- 
sequent affidavit,  of  the  date  of  February  12th  1876,  which 
made  no  explanation  of  the  statements  in  his  deposition  taken 
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by  defendant,  but  did  state  that  he  was  led  to  place  $1,290  to 
the  credit  of  Embry  &  Green,  under  a  promise  of  a  partner- 
Bliip;  that  Embry  received  the  money  sued  for,  viz.,  |650, 
from  the  deposit,  on  a  check  drawn  by  Embry,  but  signed  by 
him,  "Embry  &  Green." 

In  onr  view,  the  statements  of  Green  are  so  conflicting  and 
contradictory  as  to  be  undeserving  of  any  consideration.  His 
testimony  was  undoubtedly  treated  by  the  district  court  as 
wholly  unreliable,  and  we  must  entirely  disregard  it  A  per- 
son who  so  recklessly,  if  not  criminally,  trifles  with  the  sol- 
emnity of  an  oath  as  to  vary  his  evidence  upon  every  different 
occasion  when  it  is  taken,  ought  not  to  merit  the  attention  oi 
the  court  with  a  claim  that  he  is  worthy  of  belief.  When  the 
golden  thread  of  truth  is  once  dropped,  it  is  impossible  to  tell 
where  it  can  be  taken  up  again. 

An  attempt  was  made  in  the  court  below  to  prove  by  aflS- 
davits  that  the  plaintiff  was  too  much  intoxicated  to  give  co- 
herent statements  of  fact,  when  his  deposition  was  taken,  and 
that  he  was  also  then  laboring  under  fear  of  personal  violence. 
The  aflldavits  on  this  point  are  very  indefinite,  and  do  not  seem 
to  have  been  made  from  the  personal  knowledge  of  the  par- 
ties. But  the  attempted  exculpation  of  the  plaintiff  in  this 
way,  ddBs  not  commend  his  conduct  greatly  to  us,  nor  add  any 
weight  to  his  credibility  at  our  hands.  We  are  charitable 
enough  to  hope  that  there  was  some  mistake  in  the  evidence 
as  written;  but  as  presented  to  us,  we  can  give  it  no  value, 
and  the  plaintiff  no  credence. 

The  order  of  the  court  dissolving  the  attachment  and  re- 
leasing the  attached  property,  will  be  affirmed. 

All  the  Justices  concurring. 
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SUPREMK  COURX 

STATE  OF  BLA.]S"SAS. 


JULY  TKRM.  1877. 


PRESENT: 
Hon.  albert  H.  HORTON ,  Chief  Justice. 
Hon.  DANIEL  M.  VALENTINE,  \  .^^^^,^^,  TTTo,,Tn«. 
Hon.  DAVID  J.  BREWER,         '  |  Associate  Justices. 


J.  H.  Tennent  etoL  y.  Richmond  T.  Battet  a  oL 

AasiONMBzns;  Debtor  and  Crbditob;  Whm  AUaeking*OredUor  Ooamoi  Al^ 
tack  Debtor^B  ABtignment^  cu  Fraudulent,  L.  made  a  general  aasignment 
for  the  benefit  of  his  creditors.  T.  commenced  an  action  against  L.,  and 
caused  an  attachment  to  be  issued  and  levied  upon  the  property  of  L. 
covered  by  the  assignment.  Immediately  thereafter,  and  before  judg- 
ment in  the  attachment-suit^  he  commenced  an  action  agailUt  L.  and 
his  assignee  to  have  the  assignment  declared  void:  Held,  That  such 
action  could  not  be  maintained;  that  an  attaching-creditor  had  not,  be- 
fore judgment  in  the  attachment-suit,  such  a  certain  claim  upon  the 
property  of  the  defendant  as  would  entitle  him  to  maintain  an  action  to 
set  aside  an  alleged  fraudulent  conveyance  of  the  defendant,  [l^hyu* 
9on  V,  Bank,  25-839;  8w^>8on  v.  V<m,  81-230;  DaggeU  v.  BeO,  32-301]. 

JError  from  Marion  District  Court. 

Action  by  Tennenty  Walker  ^  Go,y  against  Battey^  and  one 
iMcas  and  wife,  to  set  aside  an  alleged  fraudulent  conveyance 
of  property  made  by  Imcos  and  wife  to  Baitey.  The  material 
&ct8  are  stated  in  the  opinion,  infra.  The  district  court,  atthe 
April  Term  1875,  held  that  this  action  could  not  be  maintained, 
and  gave  judgment  in  favor  of  the  defendants  for  costs.  The 
plaintifis  bring  the  case  here  for  review. 
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Frank  DosteTy  iot  plaintiffi: 

The  petition  is  not  a  ^^  creditor's  bill."    A  creditor's  bill  is 
filed  to  reach  the  equitable  assets  of  a  debtor,  upon  which  the 
creditor  has  no  lien,  and  which  are  not  the  subject  of  levy  and 
sale  on  execution;  and  we  concede  that  to  maintain  such  an 
action,  a  judgment,  and  return  of  "no  goods,^'  are  necessary. 
Newman  r>.  WiUettSf  52  111.  198.    But  a  bill  to  siet  aside  a  fraud- 
ulent conveyance,  can  be  maintained  where  there  is  property 
subject  to  execution,  and  the  creditor  has  acquired  a  specific 
lien  upon  it,  whether  by  attachment,  warrant  of  distress,  judg- 
ment or  execution:  Drake  on  Attachment,  §225;  4  Minn.  18, 
17;  11  N.  H.  811,  827;  6  Foster  (K  H.)  506,  516;  40  K  H. 
516,  618;  1  Stockton  (K  J.)  86;  88  Texas,  297,  815;  27  N.  Y. 
696,  601;  28  K  Y.  45;  9  Abb.  Prac.  Rep.  1st  series,  825;  84 
K  Y.  256;  47  Ala.  685;  80  Ala.  819;  6  Cal.  876;  18  Cal.  76; 
62  HI.  218;  19  Abb.  Prac.  Rep.  469.    And  see  Beese  River 
Mining  Company  v.  AtweUj  L.  R.,  7  Eq.,  847 — a  late  English 
case,  in  which  a  bill  to  set  aside  a  fraudulent  conveyance  was' 
sustained,  though  no  judgment  or  lieu  had  been  obtained. 
These  authorities  are  all  in  point,  and  show  that  an  attach- 
ment-lien is  sufficient  to  enable  the  creditor  to  maintain  the  ac- 
tion, and  it  is  belieyed  that  in  those  states  where  a  precedent 
judgment  has  been  required,  their  legislatures  had  not  provided 
for  the  obtainment  of  an  attachment-lien  by  mesne  process,  or 
if  such  provision  was  made,  the  creditor  has  failed  to  avail 
himself  of  it  Stom  o.  Anderson^  6  Foster  (K  H.)  518.    Possibly 
an  exception  or  two  has  occurred  since  that  decision.     The 
theory  upon  which  these  cases  proceed  is,  that  property  fraud- 
ulentiy  conveyed,  as  to  creditors,  is  still  the  property  of  the 
debtor,  and  that  when  a  creditor,  in  the  effort  to  provide  a  fund 
for  the  satisfaction  of  his  anticipated  judgment,  has  obtained 
a  specific  lien  upon  it,  with  the  right  in  certain  cases,  to  sell  be- 
fore judgment,  he  has  acquired  such  a  standing  in  court  as  will 
enable  him  to  maintain  an  action  to  avoid  the  fraudulent  in* 
cumbrance,  the  same  as  though  he  had  prosecuted  his  legal 
remedies  to  the  ultimate.    It  is  no  answer  to  say  that  if  the  con- 
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veyance  is  void  the  creditor  can  treat  it  as  such,  and  sell  under  his 
attachment  True,  he  can;  but  who  would  be  the  purchaser, 
with  the  evidence  of  an  adverse  title  standing  upon  the  rec- 
ords, or  known  to  exist?  It  requires  a  judicial  dete"rniination 
of  the  fact,  and  to  clear  away  the  fraudulent  obstruc^on,  so  as 
to  permit  a  sale  at  a  fair  price.  In  some  of  the  New  York 
cases  the  question  arose  in  actions  of  trespass  against  the  sher- 
iff; but  it  is  submitted,  that  in  that  form  it  is  substantially  the 
same,  because  there  can  be  no  difference  between  the  assignee 
suing^in  trespass  or  replevin,  because  the  creditor  has  not  re- 
duced his  demand  to  judgment,  and  defending  on  the  same 
grounds  against  a  suit  of  the  creditor.    Brake  on  Att,  §  225. 

L.  F.  Keller^  and  A.  E.  Casey  for  defendants,  as  to  alleged 
frauds  and  fraudulent  assignments,  and  plaintiff's  supposed 
rights,  cited,  18  Ohio,  30;  8  Kas.  270.  As  to  creditor's  bill, 
and  when  maintainable^  and  generally  upon  the  right  of 
plaintiffs  to  maintain  the  action,  50  K  Y.  80;  17  Wis.  470;  8 
■Gilm.522;  Walker's  Oh.  (Mich.)  28;  1  Manning,  821;  4  Minn. 
14;  12  Minn.  146;  17  Ala.  685;  11  Ark.  411;  4  Fla.  844;  4 
Ga.  822;  47  Ga.  530;  13  111.  824;  81111.  822;  89  Ind.  225;  17 
Iowa,  495;  8Littell,10;  5  J.  J.  Marsh.  87;  8  Rob.  457;  25  Me. 
818;  28  Me.  282;  6  Gill  &  Johns.  424;  10  Md.  500;  MSmedes 
ft  Marsh.  11;  27  Miss.  509;  23  Mo.  56;  44  Mo.  520;  2  Johns. 
Oh.  144;  20  Johns,  Oh.  296;  13  N.  Y.  488. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  Plaintiffs  commenced  an  action  against  defend- 
ant Lucas,  on  notes  and  an  account,  and  caused  an  attachment 
to  be  issued  and  levied  on  property  alleged  to  be  his.  Before 
prosecuting  such  action  to  judgment  they  commenced  this  ac- 
tion to  set  aside,  as  fraudulent  and  void  as  against  creditors,  an 
assignment  made  by  defendant  Lucas  and  wife,  to  their  co- 
defendant  Battey,  all  of  their  property,  including  the  property 
taken  on  the  attachment  A  demurrer  to  the  petition  filed  in 
this  action  was  sustained,  and  the  case  is  here  for  review. 
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Tha  principal  qaeetion  is,  whether  the  plaintifb^  by  the  mere 
suing  out  of  an  attachment,  and  causing  it  to  be  levied  upon 
the  property  conveyed  by  the  assignment,  and  before  the  fact 
that  they  are  creditors  has  been  established  by  a  judgment, 
have  acquired  the  right  to  litigate  the  validity  of  the  assign- 
ment. Upon  this  question  elaborate  briefs  have  been  filed  by 
counsel  on  both  sides,  and  authorities  cited  and  commented  on 
from  nearly  every  state  in  the  union.  The  case  has  been  be* 
fore  us  for  some  time,  and  we  have  examined  carefully  the 
principal  authorities  cited  by  either  counsel  On  the  mere 
matter  of  aathorities,  a  decision  well  fortified  could  be  rendered 
either  way.  In  Drake  on  Attachments,  §225,  we  find  this 
eummary  of  the  question : 

'^In  connection  with  the  lien  acquired  by  an  attaching* 
creditor,  has  come  up  in  different  forms  the  question  of  his 
right  to  secure  the  benefit  of  his  lien,  as  against  fraudulent 
conveyances  of  and  incumbrances  upon  the  attached  property. 
The  mrst  shape  this  question  assumed,  was  as  to  the  right  of 
the  attaching-creditor  to  maintain  a  creditor's  bill  in  equity  to 
set  aside  such  a  conveyance  or  incumbrance.  The  doctrine 
that  a  creditor  at  large,  before  he  obtains  judgment,  is  not  en- 
titled to  such  a  remedy,  is  familiar  to  the  legal  mind.  *  The 
reason  of  the  rule,'  said  Chancellor  Kent,  *  seems  to  be,  that 
until  the  creditor  has  established  his  title  he  has  no  right  to 
interfere,  and  it  would  lead  to  an  unnecessary  and  perhaps 
fruitless  and  oppressive  interruption  to  the  exercise  of  the 
debtor's  rights.  Unless  he  has  a  certain  claim  upon  the  prop- 
erty of  the  debtor,  he  has  no  concern  with  his  frauds.'  Such 
doubtless  is  the  general  rule.  *  *  *  in  different  states  the 
attempt  has  been  made  to  establish  another  exception  in  favor 
of  attaching-creditors.  In  New  York,  a  bill  in  favor  of  such 
a  creditor  was  once  sustained  by  the  court  of  chancery;  but 
this  was  contrary  to  the  uniform  course  of  decision  in  that 
state,  before  and  since.  In  Illinois,  and  Missouri,  the  right  to 
maintain  such  a  bill  was  denied.  On  the  other  haiid,  New 
Hampshire  and  New  Jersey  have  held  that  an  attachment  con- 
fers a  lien,  in  virtue  of  which  the  bill  may  be  maintained.  In 
New  York,  too,  it  was  decided  that  an  attaching-creditor  is 
not,  before  he  obtains  judgment,  entitled  to  impeach  the  bona 
fides  of  a  judmient  confessed  by  a  debtor  to  a  third  person  be- 
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A  question,  npon  which  courts  have  ruled  so  differently^ 
cannot  be  perrectly  plain  and  easy  of  settlement.  Many  con- 
siderations of  weight  can  be  urged  on  either  side,  and  it  is  not 
easy  for  either  to  answer  fully  the  arguments  of  the  other. 
For  a  full  review  of  the  authorities  and  arguments,  we  refer 
to  the  briefs  of  counsel,  and  shall  content  ourselves  with  a 
statement  of  that  which  has  influenced  our  decision.  While 
an  attachment  is  doubtless  a  specific  lien,  it  is  a  lien  of  very 
uncertain  tenure.  It  is  subject  to  defeat  by  the  dissolution  of 
the  attachment,  on  motion,  or  a  judgment  in  favor  of  the  de- 
fendants on  the  merits  of  the  claim.  The  grounds  for  attach- 
ment given  by  our  statute,  are  many.  Some  of  them  imply 
no  wrong  on  tiie  part  of  the  defendant  Suits  in  attachment 
are  common.  Motions  to  dissolve  come,  in  almost  every  case; 
and  the  experience  of  every  practitioner  will  testify  that  a 
large  per  cent,  of  the  attachments  issued  and  levied  finally 
fail.  Attachment-liens  do  not,  with  us,  as  in  some  states,  re- 
quire a  judicial  order  for  their  creation.  The  mere  affidavit 
of  the  creditor  is  sufiicient,  and  that  affidavit  too,  alleging 
only  in  general  terms  the  existence  of  one  of  the  statutory 
grounds  for  attachment  Hence,  while  it  is  a  specific  lien,  it 
is  a  lien  for  a  very  uncertain  claim. 

Again,  it  would  seem  that  no  advantage  would  inure  to  the 
creditor,  except  in  the  mere  matter  of  time,  by  sustaining 
such  an  action  before  the  attachment  and  the  claim  are  estab- 
lished by  final  judgment  So  far  as  the  creditor's  security  is 
concerned,  the  seizure  by  the  officer  preserves  the  lien  as 
against  all  changes  and  transfers,  and  everything  that  the 
debtor  or  his  assignee  could  do  subsequent  thereto.  Except 
as  to  perishable  property,  and  property  whose  keeping  is  ex- 
pensive,^ no  sale  can  be  ordered  until  after  the  judgment;  and 
for  such  property  it  would  be  of  no  advantage  to  sustain  an 
action  like  t^iis.  Perishable  property  and  properly  whose 
keeping  is  expensive,  demands  an  immediate  sale;  and  no  ac- 
tion can  be  immediately  forced  to  trial  and  judgment 

Still  again,  it  would  seem  that  often  the  time  and  attention 
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of  the  court  would  be  occupied  with  uselesB  litigation.  At 
any  time  before  judgment  the  defendant  may  move  to  vacate 
and  dissolve  the  attachment,  inquiring,  if  need  be,  into  the 
truth  of  the  grounds  alleged  therefor.  The  judgment  on  the 
trial  may  be  for  the  defendant,  and  that  will  end  the  attach- 
ment-lien. And  whenever  the  attachment  ceases,  the  suit 
brought  to  set  aside  any  alleged  fraudulent  conveyance  or  in- 
cumbrance of  the  defendant  fiEiils  also,  and  the  whole  lime  and 
labor  of  the  court  given  thereto  will  be  wasted  time  and  labor. 
Why  should  a  court  be  subjected  to  thisT 

Is  not  the  language  above  quoted  from  Chancellor  Eent, 
•  most  apt?  Ought  not  a  party  to  have  a  ceriam  claim  upon  the 
properly  of  the  defendant  before  he  attempts  to  inquire  into 
the  bona  fides  of  the  defendant's  transactions,  and  invokes  the 
processes  of  the  law,  and  appropriates  the  time  and  labor  of 
courts  in  the  prosecution  of  such  inquiry?  and  can  a  party 
who  has  simply  asserted  a  claim,  (and  that  is  all  an  attachment 
amounts  to,  the  mere  assertion  by  the  plaintiff  of  a  claim,)  be 
8ai4  in  any  just  sense  to  have  a  certain  claim  upon  the  defend- 
ant's property?  We  of  course  concede  the  right  of  the  officer 
to  defend  the  possession  of  the  attached  property,  and  in  such 
a  proceeding  doubtless  the  b(ma  fides  of  the  defendant's  acts 
may  oftentimes  be  inquired  into;  but  it  does  not  seem  to  fol- 
low that,  because  the  officer  may  defend  his  possession,  the 
plaintiff  may  prosecute  an  independent  action,  not  to  preserve 
the  possession,  but  to  clear  up  the  title.  Until  his  claim  has 
become  certain,  he  has  no  right  to  inquire  into  the  title.  Pos- 
session must  be  preserved,  to  preserve  the  attachment-lien. 
But  nothing  more  is  necessary  until  the  claim  has  been  made 
certain.  As  counsel  for  defendant  well  say,  (we  quote  from 
their  brief,)  "the  plaintiffs'  lien  can  be  of  no  avail  to  them 
unless  they  obtain  judgment  Their  right  to  enforce  the  lien 
is  derived  from  the  judgment,  and  yet  the  judgment  might 
not  be  available  if  the  lien  of  the  attachment  was  lost  before 
the  recovery.  Therefore  in  order  to  preserve  their  lien  as  a 
security  for  the  satisfiEiction  of  any  judgment  they  may  recover, 
they  have  the  right  to  defend  that  lien  against  third  parties 
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claiming  the  goods,  and  in  that  defense  they  have  the  right  to 
show  any  fact  that  will  defeat  the  claimant's  title.  If  this 
were  not  so  they  might,  though  their  claim  against  the  debtor 
be  never  so  meritorioas,  be  compelled  to  relinquish  their 
security  to  one  claiming  under  a  title  fraudulent  as  to  them. 
But  there  can  be  no  reason  or  necessity  for  them,  in  order  to 
maintain  their  lien,  to  institute  independent  actions  against 
third  parties  who  may  have  some  kind  of  a  claim  on  the  prop- 
erty, yet  who  q^nnot  (and  are  not  attempting  to)  dispossess 
the  plaintiS  The  only  right  the  plaintii&  have  under  the 
attachment  is,  to  use  such  measures  as  may  be  necessary  to 
preserve  this  security  until  they  can  reduce  their  claim  to 
judgment.  They  have  no  right  to  harass  other  parties  with 
litigation  that  may  prove  fruitless,  in  trying  to  remove  ob- 
structions to  the  sale  of  the  property,  nntil  they  have  first 
obtained  the  right  to  have  a  sale  of  the  property  made.  When 
that  right  has  been  definitely  settled,  their  lien  having  been 
preserved  intact,  they  can  then  commence  actions  to  remove 
obstructions  in  the  way  of  their  execution.  But  until  this  is 
done,  they  have  no  right  to  interfere  with  the  claims  of  third 
parties.  There  can  be  no  reason  or  necessity  for  such  a  pro- 
ceeding." 

The  judgment  will  be  affirmed. 

Valbntinb,  J.,  concurring. 

HoBTON,  0.  J.f  not  sitting  in  the  case. 
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CiTT  OF  Kansas  v.  Kansas  Pacific  Bailwat  Compant. 

OoKDmHATXON  PnoGEKDuias;  Appeal  by  Land-Owner,  8Uiy»  ProeeediingB. 
Where  the  official  authorities  of  a  city  of  the  third  class  attempt  to 
take  private  property  for  public  use,  and  the  compensation  therefor  has 
been  determined  by  the  assessment  of  five  disinterested  householders 
of  the  dty,  and  the  land-owner  has  availed  himself  of  an  appeal  from 
the  decision  of  such  householders  to  the  district  court,  he  is  entitled^  in 
the  absence  of  provisions  of  law  to  the  contrary,  to  the  possession  of  his 
land  during  the  pendency  of  the  appeal,  and  to  an  injunction,  if  neces- 
sary, to  protect  such  possession.  [Blaektihin  «.  R.  R,  13^14;  B.B.V, 
WUder,17''2iOiB.B.v.mmmond,2&-20B',  ^»ate  «.  Oitia^  2»-386;  B.  A  «. 
M.  R,  28-153.] 

JShror  from  Wyandotte  Diatriet  Court. 

Injtjkotion,  brought  by  the  RaUiDay  Company j  to  restrain 
the  City  of  Kansas  (*^  which  ia  in  the  state  of  Kansas/')  from 
taking  and  appropriating  certain  lands  for  a  public  street, 
pending  an  appeal  taken  from  the  proceedings  on  the  part  of 
the  city  to  appropriate  snch  lands.  The  district  judge,  at 
chambers,  SOth  April  1875,  refused  to  dissolve  the  injunction, 
and  the  Qty  of  Kansas  appeals,  and  brings  the  case  here. 

Scroggs  ^  Bartlettj  for  plaintiff  in  error,  contend  that  a  mu- 
nicipal corporation  has  the  right  and  power  to  condemn  rail- 
road property  for  a  highway,  and  that  a  railroad  company  has 
no  other  or  greater  right  of  exemption  in  that  behalf  than  an 
individual:  Laws  of  1871,  ch.  60,  §66;  Dillon  Munic  Corp., 
§588;  49  Mo.  480;  14  Gray,  165;  86  N.  R  420;  47  Me.  189; 
8  Ind.  464.  The  city  council,  by  its  delegated  authority  from 
the  legislature,  has  the  exclusive  right  to  judge  of  the  neces- 
■ity  for  the  taking  of  property  for  public  use:  Cooley  Const- 
Lim.  588;  14  Wis.  616;  11  Allen,  680.  That  an  appeal  by  the 
parly  aggrieved  from  the  award  of  appraisers,  does  not  stay  all 
further  proceedings  pending  the  appeal,  compare  laws  of  1868, 
p.  900,  governing  appeals  from  awards  of  appraisers  of  roadi 
and  highways,  with  laws  of  1871,  p.  186,  governing  appeals 
from  SQch  award  in  cities  of  the  third  class.    The  former  sayii 
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the  appeal  shall  be  taken  within  the  same  time,  in  the  same 
manner,  and  with  like  effect  as  appeals  from  justices  conrts, 
while  the  law  of  1871  provides  that  the  appeal  shall  be  taken 
within  the  same  time  and  in  the  same  manner  as  appeals  from 
justices  courts,  omitting  the  words,  "and  with  like  effect" 
Also,  see  laws  of  1870,  p.  155;  14  Kas.  18;  2  Dillon  C.  C.  Rep. 
876;  18  Johns.  139;  7  Johns.  Ch.  295;  8  Estes  PL  &  Pr.  269; 
8  Watts  A  Sarg.  459. 

Wallace  Pratiy  for  defendant  in  error,  contended,  that  the 
law  mider  which  the  city  claimed  the  power  to  condemn  pri- 
vate property,  (§  65,  ch.  60,  laws  1871,)  is  unconstitutional,  be- 
cause it  does  not  provide  for  a  proper  and  impartial  tribunal 
to  assess  the  amount  of  compensation,  but  authorizes  the  party 
interested  in  appropriating  the  lands  to  select  five  of  its  own 
citizens  and  property-holders  to  determine  the  amount  the  city 
shall  pay  the  owner  of  the  land  sought  to  be  acquired,  {Powers 
V.  BearSy  12  Wis.  218,)  and  because  it  does  not  provide  for  a 
notice  to  the  owner  of  the  land  of  the  proceedings  to  deprive 
him  of  his  property;  9  Kas.  647,  654;  16  Minn.  875.  Admit- 
ting the  constitutionality  of  §65,  the  proceedings  taken  under 
it  by  the  city  are  void.  No  ordinance  of  the  city  was  in  force 
at  the  time  the  condemnation  proceedings  were  instituted,  pre- 
scribing the  selection  of  the  appraisers;  (44  Mo.  288;)  no 
notice  was  ever  given  to  the  railway  company  of  the  resolu- 
tion of  the  common  council  determining  to  extend  the  street  in 
question.  But  if  the  law  of  1871  was  constitutional,  and  all 
the  proceedings  taken  under  it  were  regular,  still  the  city  ac- 
quired no  right  to  take  possession  of  the  property  in  question. 
No  payment  or  tender  of  compensation  was  evelr  made  to  the 
railway  company.  The  notice  served  upon  the  company  by 
the  city,  that  the  amount  of  the  award  was  in  the  treasury  of 
the  city,  subject  to  the  order  of  the  railway  company,  was  no 
such  tender  as  is  required  by  the  constitution.  Prior  to  the 
atte6ipt  by  the  city  to  take  possession  of  the  property  in  ques* 
tion,''l?he  Railway  company  bad  duly  perfected  an  appeal  from 
th«  aWard'of  the  appribiserri  to  the  district  court  of  Wyandotte 
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connly.  Pending  thifl  appeal,  no  tender  conld  give  the  city 
any  right  to  enter  upon  and  take  possession  of  the  land. 
There  must  be  a  final  ascertainment  of  damages,  and  a  tender 
or  payment  of  the  same,  before  any  right  accrues  to  take  the 
property  sought  to  be  acquired  by  the  condemnation  proceed- 
ing. 8  Green's  Ch.  47;  7  Iowa,  218;  2  Dill.  Ot.  Ct  Rep.  876; 
18  Eas.  496;  18  Eas.  614.  The  attempt  by  the  city  to  take 
forcible  possession  of  the  property  in  question,  pending  the 
appeal  by  the  railway  company,  entitled  the  latter  to  the  in- 
junction. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  From  the  record  in  this  case,  it  appears  that 
steps  were  taken  to  condemn  a  right-of-way  by  the  city  author- 
ities of  the  City  of  Kansas,  over  and  across  certain  property 
of  the  Kansas  Pacific  Railway  Company,  at  a  point  where  its 
switching-yards  were  located,  and  where  there  were  twenty- 
two  railroad  tracks  to  be  crossed,  for  the  extension  of  a  street 
of  aaid  city,  called  James  street  It  is  admitted  by  the  plead- 
ings, that  prior  to  the  attempt  by  the  city  to  take  possession  of 
the  property  for  the  proposed  extenaion  of  said  James  street 
as  a  public  street  and  highway,  the  railway  company  had  duly 
perfected  an  appeal  to  the  district  court  of  Wyandotte  county, 
from  the  award  of  the  appraisers  selected  to  determine  the 
compensation  to  be  paid  therefor.  Pending  the  appeal,  the 
railway  company  obtained  an  injunction  restraining  the  city 
authorities  of  the  City  of  Kansas  from  attempting  by  force  to 
lay  out  a  street  across  the  said  premises  of  the  company.  On 
the  21st  of  December  1874,  the  plaintifi*  in  error  filed  its  veri- 
fied answer  to  said  petition,  and  on  14th  January  1876  mad^ 
application  to  the  judge  of  said  district  court,  at  chambers, 
for  a  dissolution  of  said  injunction.  The  motion  to  dissolve 
was  heard  upon  the  petition  and  answer,  and  was  overruled. 
To  reverse  this  order  this  proceeding  in  error  is  prosecuteid. 

Section  65,  laws  of  1871,  pp.  184, 186,  relating  to  cities  of 
the  third  class,  provides: 

"Private  property  may  be  taken  for  public  use,  or  for  the 
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purpose  of  giving  the  riffht-of-way  or  other  privilege  to  any 
railroad  company^  or  for  uie  purpose  of  creating  or  establish- 
ing  market-houses  and  market-places,  or  for  any  other  necessary 
purpose;  but  in  every  case  the  city  shall  make  the  person  or 
persons  whose  property  shall  be  taken  or  injured  thereby, 
adequate  compensation  therefor,  to  be  determined  by  the  as- 
sessment of  five  disinterested  householders  of  the  city,  who 
shall  be  selected  and  compensated  as  may  be  prescribed  by  or- 
dinance, and  who  shall,  in  the  discharge  or  their  duties,  act 
under  oath  feithfully  and  impartially  to  make  the  assessment 
to  them  submitted.  Appeals  may  be  taken  to  the  district 
court  from  the  decision  of  such  householders,  in  the  same 
manner  and  within  the  same  time  as  from  judgments  of  a  jus- 
tice of  the  peace." 

Under  this  provision,  and  the  proceedings  on  appeal  from 
final  judgments  of  justices  of  the  peace,  we  see  no  error  in 
the  action  of  the  district  court  This  court  decided  in  the 
case  of  Blackshire  v.  A.  T.  ^  S.  F.  BldL  Co.^  18  Kas.  514,  that, 
'^  By  the  appeal  of  the  land-owner  the  assessment  of  the  com- 
missioners is  vacated,  even  as  the  appeal  from  the  judgment 
of  a  justice  of  the  peace  vacates  that  judgment  There  is 
then  existing  no  determination  as  to  the  amount  of  compen« 
sation  to  which  the  land-owner  is  entitled.  The  parties  still 
disagreeing,  the  company  can  get  nothing  until  the  amount 
of  compensation  is  settled,  and  either  paid  or  secured  by  a 
deposit  of  money.  Until  this  question  of  compensation  is 
settled,  and  payment  made,  the  company  can  abandon  tiie 
route  selected,  and  select  another.  The  &ct  that  it  has  insti- 
tuted condemnation  proceedings,  does  not  compel  it  to  carry 
them  to  a  close,  and  pay  the  amount  awarded.  If  it  finds  the 
assessment  of  the  commissioners,  or  the  award  of  the  jury,  so 
large  as  to  render  it  expedient  to  go  round  a  farm,  instead 
of  through  it,  it  can  decline  to  pay,  and  leave  the  land-owner 
undisturbed  in  his  possession."  Substantially  the  same  result 
follows  in  this  case.  The  appeal  here  vacated  the  assessment 
of  the  five  householders.  The  deposit  of  the  amount  of  the 
award  in  the  treasury  of  the  cily,  subject  to  the  order  of  the 
railway  company,  and  the  notice  thereof  to  such  company, 
gave  no  rights  to  the  city  to  take  possession  of  the  premises 


Digitized  by 


Google 


JULY  TERM,  1877, 886 

Opinion  of  the  Oourt 

in  dispute,  after  the  appeal  was  perfected,  till  such  appeal 
was  ended,  and  the  amount  of  the  judgment  either  paid  or 
secured  by  a  deposit  of  money.  The  householders  determined 
in  their  assessment  that  $201  was  adequate  compensation  to 
the  railway  company  for  the  property  sought  to  be  appropri- 
ated; yet  from  a  report  annexed  to  the  reply  to  the  answer 
of  the  city  to  the  petition  of  the  railway  company,  made  and 
signed  by  the  engineers  of  several  railroad  companies,  and  by 
the  engineer  of  said  city,  it  appears  that  the  extension  of  the 
street  as  proposed,  would  be  dangerous  to  the  public,  and  so 
seriously  interfere  with  the  use  of  the  tracks,  and  grounds  of 
the  railway  company,  that  the  railway  company  would  eventu- 
ally find  it  necessary  to  transfer  its  yards,  tracks,  and  interests 
connected  therewith,  to  some  other  point;  and  such  report 
recommends  that  the  only  way  to  solve  the  difficulty  would  be 
to  build  a  bridge  over  the  tracks,  and  that  this  would  cost  at 
the  lowest  estimate  |21,620.  Hence  it  might  be,  that  upon  a 
full  hearing  on 'the  appeal,  so  large  a  sum  maybe  awarded 
as  compensation  to  the  railway  company,  that  the  city  would 
decline  to  carry  forward  its  intended  extension  of  James  street, 
at  the  point  sought  to  be  condemed  for  a  right-of-way.  It 
might  refuse  to  pay  the  new  award.  In  such  an  event,  the  at- 
tempted extension  would  be,  abandoned,  and  certainly  it  would 
be  very  unjust  to  allow  the  premises  in  controversy  to  be  tem- 
porarily used  or  occupied  by  the  city  during  the  litigation  as  to 
the  damages  to  be  awarded,  when  the  city  has  the  right  to 
abandon  the  route  selected,  and  withdraw  all  proceedings  to 
extend  the  street  in  a  southerly  direction  as  at  first  contem- 
plated* 

The  injunction  was  properly  granted  in  the  first  instance, 
and  the  district  court  rightly  overruled  the  motion  to  dissolve 
the  same.  St.  Jos.  ^  D.  C.  Eld.  Oo.  v.  (Mender,  18  Eas.  496; 
Blaekshire  v.  A.  T.  ^  8.  F.  Bid.  Co.,  supra;  Brcfwning  v.  C  ^  IF. 
KK^Tr.  Co.,  8  Green's  Ch«  Bep.  47;  Trustees,  ^^v.  Dave^ 
part,  7  Iowa,  218. 

The  order  of  the  district  court  will  be  affirmed* 

All  the  Justices  concurring. 
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NoBTHERN  Kansas  Town  Co.  v.  Andrew  Oswald  et  oL 

1.  TiTLS  Bond;  Oonbidxbation;  PruumpHon,  Where  a  hond,  which  re- 
quires the  ohligor  to  convey  to  the  ohligee  certain  real  estate,  does  not 
show  upon  its  face  that  it  was  ezecated  with  or  without  any  salficient 
consideration,  or  what  the  consideration  was,  such  bond  nevertheleos 
imx>orts  in  law  a  sufficient  Consideration. 

2. Heading,    Where  an  action  is  commenced  upon  such  a  bond, 

it  is  not  necessary  for  the  plaintiff  to  allege  in  his  petition  that  the  exe- 
cution of  such  bond  was  founded  upon  a  sufficient  consideration,  nor  to 
state  what  the  consideration  was.  Presumptions  of  law  are  never  re- 
quired to  be  set  forth  in  the  pleadings. 

Mror  from  Washington  District  Court 

The  district  court,  at  the  December  Term  1874,  sustained  a 
demurrer  to  the  plaintiff  ^s  petition,  and  gave  judgment  in  favor 
of  defendants  Oswald  and  wife,  for  costs.  The  plaintiff,  the 
Northern  Kansas  Land  and  Town  Company ^  appeals,  and  brings 
the  case  here  on  error. 

J.  jD.  Brumhaughy  for  plaintiff,  submitted,  that  all  contracts 
in  writing,  in  this  state,  signed  by  the  party,  import  a  consid- 
eration; (Gen.  Stat.,  §7,  page  188;)  that  the  bond  sued  upon  is 
not  void  as  against  public  policy,  unless  it  appears  that  sinister 
and  corrupting  influences  were  brought  to  bear  on  the  com- 
pany to  induce  the  location  of  the  depot;  and  where  labor  has 
been  performed,  and  money  spent,  to  secure  the  location  of  a 
depot,  it  is  a  sufficient  consideration  to  support  the  plaintiff's 
petition;  46  Mo.  305;  Pierce  on  Railways,  70;  9  Watts,  458; 
12  Wis.  612;  6  Ohio  St  119;  15  Ohio  St  226;  16  B.  Monroe, 
358,864;  62  HI.  310. 

Park  ^  Mannj  and  J.  W.  Hector^  for  defendant,  contended 
that  the  title-bond  sued  on  is  void  for  the  want  of  considers- 
:tion.  Chitty  Contr.'26,  27;  2  Washb.  Real  Prop.,  page  864, 
§102;  page  893,  §86;  4  Kent  Com.  493;  Pars.  Contr.  428. 
The  bond  must  be  so  complete  as  to  ^ve  the  defendant  as 
well  as  the  plaintiff  an  action  on  it:  1  Bouv.  Law  Diet.,  title 
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"Contract,"  17.  That  the  bond  sued  on  is  void,  as  belnj: 
against  public  policy,  see  11  E^as.  602;  46  Mo.  212;  18  Pick. 
472;  4  Comst  456;  1  Bosw.  87;  60  Dl.  188;  62  Dl.  809;  21 
Barb.  361,  872. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  This  was  an  action  on  a  certain  title-bond, 
executed  by  the  defendant  Andrew  Oswald  to  the  plaintiff,  re- 
quiring the  defendants  to  convey  to  the  plaintiff  certain  real 
estate  upon  certain  conditions.  The  bond  was  in  the  usual 
and  ordinary  form  in  which  such  instruments  are  usually  exe- 
cuted* The  plaintiff*  alleged  in  its  petition  that  all  the  con- 
ditions of  such  bond  had  been  fulfilled,  and  prayed  that  the 
defendants  be  compelled  to  convey  to  the  plaintiff  said  real 
estate,  or,  that  if  they  had  disabled  themselves  from  so  doing, 
that  they  be  compelled  to  pay  to  the  plaintiff  the  value  thereof 
in  money,  in  lieu  of  such  conveyance.  Pauline  Oswald,  one 
of  the  defendants,  is  the  wife  of  Andrew  Oswald,  the  other 
defendant  The  defendants  demurred  to  the  plaintiff's  peti- 
tion on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  below  sustained  tiie 
demurrer,  and  this  ruling  is  the  error  complained  of. 

It  would  seem  from  the  brief  of  counsel  for  defendants, 
that  the  only  ground  upon  which  they  claim  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  is, 
that  the  petition  does  not  show  that  any  legal  or  valid  consid- 
eration for  said  bond  ever  moved  from  the  plaintiff  to  the 
defendants,  or  to  either  of  them.  The  petition  gives  a  copy  of 
the  bond,  and  makes  the  same  a  part  of  the  petition;  but 
neither  the  bond  nor  the  petition  shows  what  the  consideration 
was.  Indeed,  neither  of  tiiem  states  in  terms  that  there  was 
any  consideration  for  tiie  land.  There  was  a  stip\)lation  in  ihe 
bond,  that  Oswald  was  to  convey  said  land  to  the  plaintiff  when 
the  St  Joseph  &  J>enver  Oity  raitroad  was  completed  to  th^B 
town  of  Hanover,  in  Washington  county,  Kansas,  and  a  depot 
•was  erected  at  4»r  near  said  town.  And  the  petition  states, 
-^Hhat  the  plaintiff  expended  labor  by  its  officers,  and  money 

»— 19  JToc 
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ia  traveling,  to  secure  the  location  of  the  railroad  by  the  way 
of  Hanover  in  said  county,  and  to  secore  the  erection  of  a 
depot  or  station  near  said  town  of  Hanover;  that  plaintiff 
never  paid  any  money  or  any  other  thing  to  the  St  Joseph  k 
Denver  City  Rid.  Co.  or  its  officers  to  influence  their  action  in 
locating  said  railroad  by  the  way  of  Hanover  aforesaid,  nor  did 
the  plaintiff  payor  give  any  money  or  valuable  thing  whatever 
to  influence  the  St.  Joseph  &  Denver  City  Railroad  Company 
or  its  officers  to  influence  their  action  in  locating  the  depot  at 
Hanover  aforesaid,  nor  was  any  corrupting  influence  brought 
to  bear  upon  the  officers  of  the  said  railroad  company  to  in- 
duce the  location  of  the  depot  at  or  near  the  town  of  Hanover 
aforesaid."  These  are  the  only  allegations  or  statements  in 
the  petition  or  bond  from  which  any  inference  might  be  drawn 
as  to  what  the  consideration  for  the  bond  was.  And  these  do 
not  show  it.  They  simply  show  that  the  defendant  was  to 
convey  said  land  upon  the  contingencies  of  said  road  being 
built  to  Hanover,  and  of  a  depot  being  built  at  or  near  that 
place;  that  the  plaintiff  used  some  means  to  bring  about  these 
contingencies,  but  that  it  did  not  use  any  illegal  or  immoral 
means  to  bring  about  that  purpose,  fiut  still,  nothing  is  dis- 
closed as  to  what  the  real  consideration  for  the  land  was.  Now 
we  suppose  it  will  not  be  claimed,  that  the  contract  to  convey 
was  void  because  the  conveyance  depended  upon  the  contin- 
gencies of  a  railroad  and  a  depot  being  built  It  is  not  illegal 
or  immoral  to  build  railroads,  or  depots;  nor  was  it  illegal  or 
immoral  to  build  a  railroad  to  Hanover,  or  to  build  a  depot  at 
or  near  that  place;  and  no  contract  to  build  or  cause  to  be 
built  such  a  railroad,  or  such  a  depot,  would  be  illegal,  im- 
moral, or  wrong  in  the  slightest  particular,  unless  the  ille- 
gality, the  immorality,  or  the  wrong  consisted  of  something 
aside  from  the  mere  building  of  such  depot,  or  such  railroad. 
And  the  mere  contingency  or  condition  upon  which  such  con- 
veyance was  to  be  executed  would  not  render  the  bond  void. 
No  contract  made  in  good  faith,  and  for  a  sufficient  considera- 
tion, will  be  void  merely  because  the  performance  of  its  stipu* 
lations  may  depend  upon  some  condition  or  contiDgency  where 
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it  does  not  require  the  commission  of  some  illegal,  immoral, 
indecent,  or  unjast  act  to  bring  about  such  contingency,  or 
condition. 

Bat,  returning  to  the  main  question  in  the  case,  it  was  not 
necessary  for  the  plaintiff  to  allege  or  show  any  consideration 
for  the  execution  of  said  bond.  Tonmsly  v.  OldSj  6  Iowa,  626, 
628;  Caples  v.  Brandham,  20  Mo.  244,  248;  Bush  v.  SUvens,  24 
Wendell,  256;  McCarty  v.  Beach,  10  Cal.  461;  Wills  v.  Kempt, 
17  Cal.  98.  The  bond  itself,  without  showing  any  considera- 
tion upon  its  &ce,  imports  in  legal  contemplation  a  sufficient 
consideration.  (Gen.  Stat  188,  sec.  7.)  That  is,  the  law  always 
presumes,  in  the  absence  of  anything  to  the  contrary,  that  a 
bond  apparently  executed  in  good  faith  was  executed  in  con- 
sequence of  a  sufficient  consiideration.  This  was  always  so  at 
common  law  with  reference  to  sealed  instruments,  and  it  is 
always  so  now  under  our  statutes,  with  reference  to  all  written 
contracts.  Now  as  the  law  implies  or  presumes  a  considera- 
tion for  said  bond,  it  was  not  necessary  to  allege  or  set  forth 
any  consideration  therefor  in  the  plaintiff's  petition.  Pre- 
sumptions of  law  are  never  required  to  be  set  forth  in  the 
pleadings.  (Gen.  St»t  668, 664,  §180.)  If  there  was  in  fact  no 
sufficient  consideration  for  the  execution  of  said  bond,  the  de- 
fendants should  have  set  forth  the  want  of  consideration  in 
their  answer.  They  cannot  raise  the  question  by  demurrer, 
where  the  petition  does  not  show  upon  its  face,  and  affirma- 
tively, that  there  was  no  such  want  of  consideration.  From 
anything  appearing  in  the  petition  in  this  case,  the  plaintiff 
may  have  paid  the  defendants  in  money  the  full  value  of  the 
property  which  the  defendants  agreed  to  convey.  Upon  the 
bee  of  the  title-bond,  the  law  presumes  that  there  was  a  suffi- 
cient consideration  for  defendants'  agreement  And  generally 
men  do  not  agree  to  do  a  thing  without  a  sufficient  considera- 
tion therefor. 

The  judgment  of  the  court  below  will  be  reversed^  and  cause 
remanded  for  further  proceedings. 

All  the  Justices  concurring. 
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David  Basurb  t.  H.  L.  Hart. 

ExBMPnoN;  "HbuiehM  Ooods,"  Where  the  household  goods  of  a  debtor^ 
who  18  the  head  of  a  family,  do  not  exceed  in  value  1500,  they  are  aH 
exempt  under  the  exemption-law  from  attachment;  and  it  will  make  na 
difference  that  some  of  them  may  not  he  necessary  for  the  personal  usa 
of  the  debtor  or  his  family,  or  that  they  be  kept  merely  for  the  use  of 
paying  guests,  or  boarders. 

JShror  from  Harvey  Disiriet  OmrL 

Rasurb  appeals  from  an  order  of  the  district  judge,  at  cham- 
bers, made  29th  July  1875,  reftising  to  discharge  certain  per- 
sonal property  seized  in  attachment  at  the  suit  of  SoarL  The 
facts  are  fdlly  stated  in  the  opinion. 

C.  S.  Bowmariy  and  J.  G.  Waters^  for  plaintiff  in  error,  claimed 
that  the  statute  exempts  $600  worth  of  "household  furniture," 
without  regard  to  the  kind,  or  the  purpose  for  which  it  is  used. 
Gen.  Stat.  478,  §3,  subdiv.  4;  11  Allen,  682.  The  true  con- 
struction of  our  exemption-law  is,  that  the  head  of  the  family 
is  entitled  to  hold  as  exempt,  certain  specific  and  enumerated 
articles  of  household  goods,  without  regard  to  their  value,  and 
in  addition  thereto,  other  household  furniture  not  exceeding 
in  value  five  hundred  dollars.  In  this  case  the  household  prop- 
erty sought  to  be  discharged  was  of  the  value  of  $836.80  only, 
and  therefore  clearly  within  the  amount  exempted. 

Nichols  ^  Oreene^  for  defendant  in  error,  submitted,  that  the 
motion  to  discharge  the  attachnient  was  a  summary  proceed- 
ing before  a  judge  at  chambers,  and  in  all  such  cases  the  dis- 
cretion of  the  trial  judge  is  properly  more  extensive  than  in 
o&er  proceedings,  and  his  discretion  is  almost  unlimited.  All 
presumptions  must  be  construed  in  favor  of  the  decision  of 
the  court  below.  11  Eas.  594;  16  Kas.  323.  The  evidence 
being  affidavits  only,  the  decision  of  the  court  below  should 
have  weight  here,  and  where  such  evidence  is  copflicting  and 
contradictory,  such  decision  should  be  sustained;  10  Kas.  250; 
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14  Eas.  487.    The  attachment  as  to  the  real  properly  was  dig- 
charged;  but  the  evidence  in  the  affidavits  concerning  the  real 
property  does  not  cut  any  figure  in  the  argument  concerning 
the  non-discharge  of  the  personal  property.    But  plaintiff  in 
error  insists  that  because  the  house  was  exempt,  (as  a  home- 
stead,) that  it  necessarily  follows  that  all  the  farniture  and 
household  goods  therein  contained  were  also  exempt.    The 
claim  is,  that  furniture  and  household  goods,  procured  by 
the  debtor,  iwt  for  the  use  of  himself  ani  family,  (for  guests 
and  boarders  constitute  no  part  of  his  family,)  but  procured 
solely  for  the  use,  comfort  and  accommodation  of  his  guests 
and  boarders,  are  exempt,  because  the  debtor  and  his  &mily 
live  in  the  same  house.    He  might  upon  the  same  theory  be 
keeping  a  furniture  store,  and  his  residing  in  it  would  exempt 
from  seizure  his  entire  stock.     This  claim  is  a  self-evident  ab- 
surdily.    Plaintiff  in  error  fails  to  point  out  and  affirmatively 
show  that  any  part  of  the  property  attached  is  exempt,  except 
it  be  npon  the  theory  that  his  guests  were  his  family,  and  for 
their  comfort  the  property  was  required.    The  schedule  oi 
property  set  apart  by  the  officer  for  the  use  of  the  debtor  and 
his  family,  and  the  inventory  of  the  property  attached,  reveal 
the  fiu^  Hiat  the  officer  recognized  ample  exemptions  of  house- 
hold goods  and  furniture,  giving  him  in  every  instance  the 
full  allowance  for  the  use  of  himself,  his  wife,  and  child.    This 
is  the  first  time  we  have  heard  a  debtor  complain  that  the  law 
of  Kansas  did  not  allow  him  enough,  when  by  virtue  of  its 
great  and  unconscionable  liberality  he  is  permitted  to  be  worth 
millions,  all  of  which  is  secure  from  the  ruthless  hands  of  his 
greedy  creditors,  who  have  no  rights  that  a  debtor  is  bound  to 
respect     To  complain  of  a  law,  the  liberality  of  which  sug. 
gests  that  the  members  of  the  legislature  which  passed  it  were 
all  insolvent^  or  expected  to  be,  is  unkind  indeed.    But  what 
means  the  clause,  '^  and  all  other  household  furniture  not  herein 
enumerated?"  and  what  means  the  clause,  ^^not  exceeding  in 
value  five  hundred  dollars  ? ''    The  first  of  these  clauses,  we 
contend,  is  a  general  one,  and  under  the  rules  of  construction 
it  is  to  be  construed  as  applying  to  the  particular  things  pat- 
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ticularly  mentioned  in  the  particalar  clauBes  preceding  the 
general  clause;  (Sedg.  on  Const  of  Stat  861.)  The  eecond 
applies  unquestionably  to  all  of  the  4th  subdiv.  of  said  §8,  and 
limits  the  value  of  all  property  covered  by  said  subdiviaioiiy 
enumerated  and  unenumerated.  Surely  it  does  not  mean, 
that  the  debtor  is  entitled  to  all  the  enumerated  articles,  and 
$500  worth  of  household  goods  in  addition ,  as  argued  by 
plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J, :  The  defendant  in  error  brought  this  action 
in  the  court  below  against  the  plaintiff  in  error  on  a  promis- 
sory note,  and  procured  an  order  of  attachment  upon  the  sixth, 
seventh,  and  eighth  statutory  grounds,  which  order  of  attach- 
ment was  levied  on  lot  10,  in  block  48,  in  the  city  of  Newton , 
and  also  upon  certain  personal  property.  Afterward,  the 
plaintiff  in  error  moved  to  dissolve  and  discharge  the  attach- 
ment, first,  because  the  facts  stated  in  the  affidavit  upon  which 
the  attachment  was  issued  were  not  true,  and  second,  because 
all  of  said  property  was,  under  the  law,  exempt  Said  motion 
was  based  upon  the  affidavit  of  the  plaintiff  in  error,  and  the 
papers  in  the  case.  Other  affidavits  were  also  filed  by  hoth 
parties.  The  motion  was  heard  by  the  judge  below  at  cham- 
bers, and  he,  after  taking  the  matter  under  advisement,  dis- 
charged said  attachment  as  to  said  real  estate,  and  sustained  it 
as  to  the  personal  property.  The  plaintiff  in  error  now  com- 
plains that  the  court  below  erred  in  refusing  to  discharge  the 
attachment  as  to  the  personal  property.  And  whether  the 
court  below  did  so  err  or  not,  is  the  only  question  now  pre- 
sented in  the  case. 

The  evidence  upon  which  the  motion  was  heard  was  all  in 
writing,  and  we  now  have  it  all  before  us;  and  hence  we  have 
the  same  means  of  determining  whether  the  motion  should  be 
sustained,  or  overruled,  as  the  judge  of  the  district  coart  had, 
and  we  can  therefore  act  as  intelligentiy  upon  the  question  «a 
he  oould.  Of  course  we  think  the  district  court  or  the  judge 
thereof  should  in  all  cases  be  allowed  some  discretion  in  sns- 
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taining  or  overraling  a  motion  to  dissolve  or  discharge  an 
attachment;  and  this  conrt  should  not  overrule  an  order  of 
the  district  court  or  judge  in  such  case,  unless  this  court  should 
feel  clear  that  the  district  court  or  judge  has  erred  upon  some 
material  question  of  law.  Kow  whether  the  defendant  helow, 
plaintiff  in  error,  was  disposing  or  about  to  dispose  of  his 
property  with  the  intention  of  defrauding  his  creditors,  we  are 
not  clear,  and  therefore  upon  that  point  we  should  sustain  the 
ruling  of  the  judge  below,  refusing  to  dissolve  the  attachment. 
Indeed,  we  are  inclined  to  think  that  the  preponderance  of  the 
evidence  sustains  such  ruling,  and  therefore  clearly  upon  this 
point  we  should  sustain  such  ruling. 

But  there  was  another  question  in  the  case.  Was  the  prop- 
erty exempt  from  said  attachment?  This  question  depends 
upon  the  following  facts:  The  defendant  below  was  the  head 
of  a  fitmily,  which  consisted  of  himself,  his  wife,  and  one 
child.  He  with  his  family  kept  a  hotel,  or  public  boarding- 
house,  at  ]!fewton,  and  all  resided  in  said  hotel.  They  had 
$482.16  worth  of  household  goods,  which  they  used  in  said 
hotel  for  their  own  accommodation  and  for  the  accommodation 
of  their  guests  and  boarders.  This  was  more  of  such  goods 
than  they  actually -needed  for  their  own  accommodation,  but 
not  more  than  they  needed  in  their  business.  Of  this  property 
(386.80  worth  was  attached  in  this  action,  and  the  remainder 
thereof,  to-wit,  $96.85  worth,  was  left  with  the  defendant  by 
the  officer,  as  being  exempt  The  defendant  did  not  own  or 
have  any  other  household  goods,  or  household  furniture.  Our 
statute  provides  among  other  things,  that — 

'*  Every  person  residing  in  this  state,  and  being  the  head  oi 
a  fitmily,  snail  have,  exempt  from  seizure  and  sale  upon  any 
attachment,  execution,  or  other  process  issued  from  any  court 
in  this  state,  ttie  following  articles  of  personal  property:  *  *  * 
f (north,  all  the  wearing  apparel  of  the  aebtor  and  his  family ;  all 
beds,  bedsteads,  and  beddmg  used  by  the  debtor  and  his  family; 
one  cooking-stove  and  appendages,  and  all  other  cooking  uten- 
sUs,  and  alfoHier  stoves  and  appendages  necessary  for  tiie  use 
of  tiie  debtor  and  his  fftmily;  one  sewing-machine,  all  spinning 
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'  wheels  and  looms,  and  all  other  implements  of  industry,  and 
all  other  household  furniture  not  herein  enumerated,  not  ex- 
ceeding in  value  five  hundred  dollars."  (Gen.  Stat  473,  §  8.) 

The  words,  "  all  other  implements  of  industry,"  evidently 
mean  in  this  connection,  all  other  household  implements  of  in- 
dustry, or  all  other  implements  of  industry  pertaining  to  the 
house,  such  as  sewing  machines,  spinning  wheels,  looms,  etc. 
The  words,  ^^  all  other  household  fiirniture,"  explain  themselves. 
The  word  ^^ furniture"  is  a  comprehensive  term,  embracing 
about  everything  with  which  a  house  or  anything  else  is  or  can 
be  furnished.  In  this  connection  it  evidently  means,  every- 
thing with  which  the  residence  of  the  debtor  is  fiirnished. 
Now  the  defendant  in  this  case  had  less  than  $500  worth  of 
household  goods  of  every  kind  and  description.  Therefore, 
they  must  all  have  been  exempt  under  the  statute.  While  we 
think  that  it  is  necessary  that  goods,  in  order  to  be  exempt 
under  subdivision  4  of  section  8  of  the  exemption  law,  must 
be  so  connected  with  the  residence  of  the  debtor  that  they 
may  be  denominated  his  household  goods,  yet  we  do  not 
think  that  it  is  necessary  that  they  should  all  be  in  actual  and 
personal  use  all  the  time  by  members  of  the  debtor's  family, 
or  that  they  be  actually  necessary  for  such  use.  See  Man- 
nan  V,  MerrUtf  11  Allen,  (Mass.)  682.  They  may  be  pictures 
hung  upon  the  walls,  or  other  furniture,  or  mere  ornaments, 
or  bedroom  fiirniture  for  visitors  only,  or  bedroom  furniture, 
table-ware,  etc.,  for  paying  guests,  or  boarders,  etc  In  thie 
state  a  man  must  not  give  credit  to  another  on  account  of  any 
supposed  security  furnished  by  his  debtor's  household  goods, 
unless  these  household  goods  should  be  immensely  valuable,  or 
unless  the  creditor  takes  some  specific  lien  thereon,  such  as  a  mort- 
gage, pledge,  etc.  It  would  seem  that  the  goods  attached  m 
this  case  ought  to  be  worth  more  than  $836.80,  but  still  that 
is  just  what  the  evidence  showed  they  were  worth.  We  think 
they  were  all  exempt  from  said  attachment,  and  therefore  the 
the  order  of  the  judge  of  the  court  below  refusing  tp  discharge 
the  attachment  as  to  the  personal  property,  must  be  reversed. 
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and  the  cause  remanded  with  the  order  that  said  goods  be  re- 
leased from  the  attachment. 
Ho&TON,  0.  J.,  concurring. 


Isaac  Shbllababobb  etoLv.'EL  Binns. 

1.  Kxw  Trial;  When  Error  Not  to  Grant,  Where  the* principal  question  in 
a  case  is,  whether  the  plaintiff  has  a  mechanic's  lien  on  a  certain  build- 
ing, and  all  the  evidence  in  the  case,  and  sufficient  evidence,  tends  to 
show  that  the  plaintiff  had  such  mechanic's  lien,  and  the  jury  on  said 
question  finds  against  said  plaintiff,  it  is  material  error  to  overrule  a 
proper  motion  to  set  aside  the  verdict  and  for  a  new  trial. 

2.  Application  of  Payments;  IHghia  of  Debtor,  and  Creditor;  Debts,  Secured, 
oTid  Unsecured,  Where  a  debtor  who  owes  to  his  creditor  several  distinct 
debts  makes  a  payment  to  his  creditor,  the  debtor  may  apply  such  pay- 
ment to  any  one  of  such  debts  which  he  chooses.  If  he  does  not  make 
the  application,  then  the  creditor  may  do  so.  If  neither  makes  any 
such  application,  then  the  law  will  make  the  application  in  the  manner 
which  is  most  equitable;  and  in  doing  so,  the  law  will  generally  apply 
the  payment  to  the  oldest  debt,  or  to  the  earliest  item  of  the  same  debt» 
or  to  a  debt  that  is  due  in  preference  to  one  that  is  not  due;  and  gener- 
ally, where  one  debt  is  secured,  and  the  other  is  not,  the  law  will  apply 
the  payment  to  the  debt  which  is  not  secured.    {^Fox  v.  Bank,  30-445.] 

[In  connection  with  page  351,  see  Simpson  v.  Mundee,  8-172;  Brown  v.  Simp* 
son,  4-89;  Stevens  v.  Chadvnck,  10-411;  Ogden  v.  Walters.  12-291;  Smith  v. 
Rowkmd,  13-250;  Clark  v.  Akers,  10-174;  Qreeno  v.  Barnard,  18-^20.] 

Mror  from  Shawnee  District  Gourt. 

AxmoiR  bj  Shellabarger  ^  Leidigh,  to  foreclose  a  mechanic's 
lien  claimed  by  them  on  lots  98  and  100,  on  Spruce  street,  in 
the  town  of  Rossville,  and  the  building  thereon,  for  an  alleged 
indebtednes  for  building  materials  furnished  by  them  for  use 
in  the  construction  of  said  building.  The  indebtedness  was 
not  disputed,  but  the  defendant  denied  that  plaintiffs  had  a 
valid  lien  therefor  on  said  lots  or  building.  The  material  fftcts 
are  fully  stated  in  the  opinion,  infra.  The  action  was  tried  at 
the  May  Term  1876  of  the  district  court,  D.  B.,  judge  pro  tern., 
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presiding.  The  general  charge  or  instructions  of  the  court 
contained  ten  propositions,  to  three  of  which  the  plaintiffs  ex- 
cepted.   These  three  are  as  follows: 

"7th.-If  the  jury  find  from  the  evidence,  that  the  plaintiffi' 
and  defendant's  accounts  and  demands  were  so  mingled  or  con- 
fused that  they  are  unable  to  say  from  the  evidence  that  the 
promissory  note  in  suit  was  given  for  the  materials  furnished 
by  plaintiffs  for  the  erection  of  the  defendant's  building,  then 
the  lien  of  the  plaintiffs  fails;  and  the  burden  of  proof  is  on  the 
plaintiffs  to  show,  by  a  preponderance  of  the  eviaence,  that  the 
promissory  note  in  suit  was  given  for  such  materials  so  fur- 
nished only. 

"  8th.-If  you  find  from  the  evidence  that  the  note  in  suit  was 
given  for  a  general  balance  of  accounts,  including  the  account 
for  the  materials  furnished  for  the  defendant's  house,  (if  any 
were  so  furnished,)  and  for  other  lumber  and  real  estate  sold 
by  plaintiffi  to  defendant,  then  the  lien  cannot  be  enforced, 
and  you  will  find  against  it. 

"  9th.-But  if  you  find  that  the  note  in  suit  was  given  for  ma- 
terials furnished  by  plaintiffi  for  the  erection  of  the  defendant's 
house,  under  contract  with  the  defendant,  and  for  no  other  con- 
sideration, then  you  will  proceed  to  inquire  whether  the  lien 
was  filed  within  four  months  after  the  completion  of  the 
house." 

Plaintiffs  asked  nine  instructions,  all  of  which  were  given 
except  the  third,  and  this  was  refused.  This  is  the  instruction 
refused: 

"8d.-If  plaintiffs  did  furnish  the  lumber  aforesaid,  (bought 
by  defendant  to  be  used  by  him  in  the  construction  of  his 
dwelling  on  lots  98  and  100,  on  Spruce  street,  in  the  town  of 
Rossville,J  under  such  contract  (between  plaintiffs  and  defend- 
ant, for  tne  purchase  and  sale  of  lumber  for  such  purpose,^ 
and  the  lumber  is  the  same  as  set  forth  in  the  statement  filed 
m  the  clerk's  office,  and  offered  in  evidence  to  the  jury,  then 
the  same  constitutes  a  valid  lien  upon  the  lots  and  building 
aforesaid,  if  the  other  provisions  of  the  mechanic's-lien  law 
were  complied  with  by  plaintiffs." 

The  defendant,  BinnSy  asked  seven  instructions,  all  of  which 
were  refused  except  the  third  and  fifth,  and  these  were  given, 
as  follows: 

*^8d.-K  the  plaintifis  and  defendant  had  a  current  account 
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running  through  the  years  1871  and  1872,  in  which  all  Inm 
ber  received  by  defendant  was  charged  to  him,  in  which  all 
payments  made  by  the  defendant  to  plaintiffs  were  credited, 
and  in  which  land-accounts  were  entered  and  mixed,  and  you 
find  that  this  mixed  account  was  finally  settled  on  or  about 
the  9th  of  December  1872  by  the  payment  of  $350  and  the 
ezccation  of  the  note  in  suit,  these  are  facts  which  tend  to 
ahovv  that  the  plaintifis  had  abandoned  their  mechanic's  lien 
on  the  premises  in  question,  if  they  ever  had  acquired  such 
lien. 

"  5th.-To  enable  the  plaintiffs  to  enforce  a  mechanic's  lien, 
it  was  necessary  for  them  to  file  in  thfe  office  of  the  clerk  oi 
the  district  court  of  Shawnee  county,  a  statement,  verified  by 
oath,  within  four  months  after  the  completion  of  the  building 
in  question.  It  therefore  becomes  a  question  of  importance 
for  you  to  find  whether  this  has  been  done,  and  in  order  to  do 
this  you  may  consider  the  time  when  the  building  was  erected, 
when  occupied  by  the  defendant  and  his  family,  and  the  date 
of  filing  this  statement  (if  any  was  filed)  by  the  plaintiffe; 
and  if  you  find  that  the  plaintiffs  have  failed  to  file  such  state- 
ment within  four  months  from  the  completion  of  the  building, 
then  you  must  find  for  the  defendant  on  this  branch  of  the 
case." 

The  jury  returned  the  following  verdict: 

(2Y/fe.)  "We  the  jury  find,  in  the  above  case,  that  there  is 
due  ana  unpaid  from  the  defendant  to  the  plaintiffs,  on  the 
promissory  note  in  the  plaintiffs'  petition  set  forth,  the  sum  oi 
1777.82;  and  we  find  that  said  sum  of  $777.82,  so  due  and  un- 
paid, is  not  a  lien  upon  the  lots  and  building  mentioned  in  the 
petition." 

New  trial  refused.  Judgment  in  accordance  with  the  ver- 
dict. And  because  of  the  giving  and  refusing  of  instructions 
as  aforesaid,  and  the  refusal  of  the  court  to  give  judgment  con- 
firming and  establishing  their  mechanic's  lien,  plaintiffs  apueal, 
and  bring  the  case  here  on  error. 

N.  C.  MeFarUmdj  for  plaintiff,  contended,  that  in  addition 
to  the  well-understood  rule,  that  payments  must  be  applied  on 
tiie  earlier  items,  there  is  another,  that  they  will  be  applied  on 
the  more  precarious  items  of  the  account.  As  to  application 
on  earlier  items,  see,  68  Dl.  419;  105  Mass.  266;  46  Yt  448; 
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6  Ohio  St  251.  That  when  neither  the  debtor  nor  creditco' 
has  made  any  application  of  paymenta,  the  court  will  apply 
them  to  those  debts  for  which  the  security  is  most  precariooSy 
see,  2  Eq.  Dig.  410;  80  Ind.  429;  5  Bush.  (Ky.)  11.  So  also 
the  court  will  apply  payments  on  debts  due,  as  against  those 
not  due.  15  Conn.  437.  Now  upon  the  fSsicts  undisputed,  ap- 
plicable to  the  last  two  propositions,  there  seems  to  be  no  rear 
son  why  plaintifis  should  not  have  their  lien  for  the  balance 
claimed  by  them. 

GhUhrie  ^  Brovm^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J:  This  was  an  action  on  a  promissory  note, 
and  to  foreclose  a  mechanic's  lien.  Judgment  was  rendered  iu 
the  court  below  in  favor  of  the  plaintiffs  on  the  promissory 
note,  but  against  them  on  the  mechanic's  lien,  and  they  now 
bring  the  case  to  this  court,  claiming  that  the  judgment  with 
regard  to  the  mechanic's  lien  is  erroneous.  The  facts  with 
reference  to  the  mechanic's  lien,  as  the  same  appear  from  the 
evidence  in  the  case,  are  substantially  as  follows:  The  plain- 
tiffs were  lumber  and  building-material  merchants;  the  de- 
fendant was  a  carpenter  and  builder.  The  defendant,  for 
some  time  prior  to  28th  May  1872,  purchased  building  ma- 
terials of  the  plaintiffs,  and  on  that  day  owed  them  something 
therefor,  not  to  exceed  $308.60.  Also,  prior  to  that  time,  to- 
wit,  on  28th  November  1871,  the  defendant  bought  a  town  lot 
with  a  carpenter  shop  on  it  from  the  plaintiffii,  for  which  he 
was  to  pay  them  the  sum  of  $275,  in  installments,  and  the  plain- 
tiffs were  to  make  and  deliver  to  him  a  deed  for  the  property 
when  all  the  purchase-money  therefor  was  paid.  On  said  28th 
of  May,  $75  of  said  purchase-money  had  been  paid,  and  $200 
thereof  still  remained  unpaid.  On  that  day,  (28th  May  1872,) 
the  defendant  made  a  contract  with  the  plaintiflb,  that  they 
should  furnish  him  with  building  materials  for  a  house  which 
he  was  about  to  build  for  himself.  The  materials  were  after- 
ward, and  in  May  and  June,  so  furnished,  the  bill  therefor 


Digitized  by 


Google 


JULY  TERM,  1877.  849 


Opinion  of  the  Coart. 


amounting  in  the  aggregate  to  $818.96.     The  defendant  also 
purchased  other  building  materialB  from  the  plaintiffi  during 
the  months  of  May,  June,  and  July,  amounting  in  the  aggre- 
gate to  a  sum  not  exceeding  $203.70.    The  items  however  of 
this  extra  building  material  were  kept  separate,  in  the  plain- 
tifis'  account,  from  those  for  the  defendant's  house.    None  of 
this  building  material  was  paid  for  at  the  time  it  was  delivered. 
The  defendant  however  paid  the  plaintifis  during  the  months 
of  June  and  July  the  sum  of  $460.    And  it  may  be  possible 
that  more  than  diat  sum  was  paid  during  the  summer  and  fall 
of  1872,  Dot  however  to  exceed  the  sum  of  $140.65  in  addition 
to  said  $450.     That  is,  if  the  defendant  owed  the  plaintifis,  on 
May  28th  1872,  $808.50,  and  afterward  purchased  $818.96 
worth  of  building  materials  for  his  house,  and  $208.70  worth 
of  extra  building  material,  aggregating  $1,831.16,  then  there 
must  have  been  not  only  the  said  $450  paid,  but  also  the  said 
$140.65,  aggregating  the  $590.65;  for  on  9th  December  1872 
the  defendant  was  owing  the  plaintiff,  for  building  materials, 
only  $740.51.     On  9th  December  1872,  the  plaintiffs,  by  Mr. 
Leidigh,  furnished  the  defendant  with  a  statement  which 
showed  that  the  defendant  owed  the  plaintiffs  for  building  ma- 
terials $740.51,  and  for  said  lot  and  shop  $200,  with  $8.97 
interest,  making  a  total  of  $949.48.     Two  days  later,  11th 
December,  the  parties  settled  in  accordance  with  this  state- 
ment, and  the  defendant  paid  the  plaintifis  $350,  and  gave  his 
promissory  note  (the  one  sued  on)  for  the  balance,  $599.48. 
There  was  nothing  said  by  either  of  the  parties,  at  the  time 
said  payments  were  made,  as  to  how  any  part  of  the  sum  paid 
should  be  appropriated.     That  is,  nothing  was  said   as  to 
whether  they  should  be  applied  in  payment  for  materials  for 
the  defendant's  house,  or  for  some  other  portion  of  the  de- 
fendant's indebtedness  to  plaintiffs.     The  evidence  however 
shows  that  the  defendant  was  unable  to  pay  for  any  of  said 
building  materials  at  the  time  the  same  should  have  been  paid 
for,  and  that  the  plaintifis  thereupon  agreed  to  be  lenient  with 
regard  to  the  payment  for  such  of  said  materials  as  were  put 
into  the  defendant's  house,  but  never  consented  to  extend  the 
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time  for  payment  for  any  of  tbe  other  materials.  This  would 
seem  to  indicate  that  the  parties  intended  that  any  payment 
that  might  be  made  should  first  be  applied  in  payment  of  such 
of  said  materials  as  were  not  put  into  the  defendant's  house, 
before  any  part  of  such  payment  should  be  applied  to  any  of 
the  other  indebtedness.  And  this  was  reasonable  and  equita- 
ble. For  the  most  of  the  indebtedness  which  accrued  for  the 
materials  which  were  not  put  into  the  defendant's  house  was 
contracted  prior  to  contracting  the  indebtedness  for  any  of  the 
other  materials.  And  even  where  both  classes  of  materials 
were  received  at  the  same  time,  those  which  were  not  to  be 
put  into  the  defendant's  house  were  to  be  paid  for  first  accord- 
mg  to  contract  Besides,  the  plaintifib  had  no  security,  and 
could  get  none  except  with  the  consent  of  the  defendant,  for 
payment  for  any  of  the  materials  which  were  not  put  into 
the  defendant's  house,  but  they  had  security  for  all  the  other 
indebtedness.  That  is,  the  plaintiffi  could  at  any  time  after 
furnishing  the  materials  for  the  defendant's  house,  and  within 
four  months  after  the  completion  thereof,  perfect  their  me- 
chanic's lien  on  said  house  to  secure  payment  for  the  materials 
which  were  put  into  the  house;  and  the  plaintiflfe  retained  and 
held  the  legal  title  to  the  shop  and  lot  to  secure  payment  for 
such  shop  and  lot.  Also,  at  the  very  time  that  the  parties 
made  their  said  final  settlement,  and  on  the  same  day  that  the 
defendant  paid  said  $850,  the  plaintiffs  (by  Mr.  Leidigh,  to 
whom  the  same  was  paid,)  appropriated  0208.97  thereof  to  the 
payment  of  the  indebtedness  for  said  shop  and  lotj  and  the 
balance  thereof,  to- wit,  $141.08,  in  partial  payment  for  said 
building  material.  And  probably  this  is  just  what  the  de- 
fendant expected  would  be  done;  for  it  would  seem  fi'om  the 
evidence  that  at  this  time,  and  also  sometime  in  February  or 
March  1878,  Mr.  Leidigh  told  the  defendant  that  they  (the 
plaintifis)  would  execute  and  deliver  to  the  defendant  a  deed 
for  said  shop  and  lot,  and  plaintifis  afterward  did  so  execute 
and  deliver  said  deed,  and  the  defendant  accepted  the  same 
and  said  it  was  all  right.  Before  this  deed  was  so  executed 
and  delivered,  the  defendant  himself  mentioned  the  matter  to 
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Mr.  Leidigh,  as  though  he  (the  defendant)  was  expecting  the 
deed.  Kow  according  to  the  original  contract  for  the  shop 
and  lot,  the  defendant  was  not  entitled  to  a  deed  for  the  same 
until  such  shop  and  lot  were  paid  for.  All  this  would  seem  to 
indicate  that  both  parties  thought  that  the  shop  and  lot  were 
paid  for.  At  the  time  said  sum  of  $350  was  paid,  and  even 
up  to  and  after  the  time  when  this  suit  was  commenced,  it 
would  have  made  but  little  difference  to  the  plaintiffs  whether 
ai\y  part  of  said  $850  should  be  considered  as  applied  in  pay- 
ment for  said  shop  and  lot  or  not  For  up  to  and  after  the 
time  when  this  suit  was  commenced,  the  plaintiffs  had  not  ex- 
ecuted or  delivered  the  deed  for  said  shop  and  lot,  and  there- 
fore up  to  and  after  the  time  when  this  suit  was  commenced 
they  would  have  had  their  vendor's  lien  on  said  shop  and  lot 
for  the  full  amoant  of  the  purchase-money  therefor,  if  such 
purchase-money  had  not  yet  been  paid.  {Stevens  v.  Chadvrick^ 
10  Kas.  406.)  But  it  is  now  different.  The  plaintiff^  have 
now  executed  said  deed  for  said  shop  and  lot,  and  if  the  pur- 
chase-money therefor  is  still  unpaid,  then  the  plaintiffs  have 
no  security  for  its  payment.  They  have  lost  their  vendor's 
lien  by  the  execution  and  delivery  of  said  deed.  {Simpson  v. 
Mundee,  8  Kas.  172.) 

On  11th  March  1873,  the  plaintiffs  filed  with  the  clerk  of 
the  district  court  a  statement  for  a  mechanic's  lien  for  the 
amount  of  their  claim  on  said  house  of  the  defendant.  At 
that  time  said  house  was  not  finished,  and  indeed  it  has  not 
yet  been  finished.  Said  statement  seems  to  be  formal  and 
sufficient  in  every  respect.  Said  statement  shows  that  the 
original  amount  of  the  claim  for  materials  furnished  for  said 
house  was  $818.96;  that  $219.48  thereof  had  been  paid;  that 
$599.48  thereof  was  still  due,  and  that  a  promissory  note  for 
this  last-mentioned  amount  had  been  given.  Upon  the  fore- 
going facts  the  jury  found  that  the  plaintiffs  had  no  mechanic's 
lien.  This  finding  we  think  was  wholly  against  the  evidence, 
and  should  have  been  set  aside.  The  plaintiflb  were  in  all 
probability  entitled  to  their  mechanic's  lien  for  the  full  amount 
of  their  claim.    But  they  were  certainly  entitled  to  their  me- 
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ohanic's  lien  for  some  portion  thereof.  In  our  opinion,  all  of 
said  payments  except  $219.48  thereof  should  be  applied  to  the 
payment  of  other  indebtedness  than  that  created  for  materials 
for  the  defendant's  house.  And  if  so,  then  the  plaintifb  should 
have  their  mechanic's  lien  for  the  full  amount  of  their  claim. 
The  court  below  probably  misled  the  jury  by  the  instructionB 
given  and  refused.  The  objectionable  instructions  given  are, 
the  7th,  8th,  and  9th,  given  on  the  court's  own  motion,  and 
the  8d  and  5th  given  at  the  request  of  the  defendant.  And 
the  instruction  refused,  which  should  have  been  given,  is  the 
3d  asked  for  by  the  plaintiffi.  It  would  have  been  proper  for 
the  court  to  instruct  the  jury  to  find  in  &vor  of  the  plaintiffs' 
mechanic's  lien  for  some  amount,  and  we  think  it  would  have 
been  proper  for  the  court  to  have  designated*  the  amount  as 
$599.48,  with  interest.  Where  a  debtor  owes  his  creditor  sev- 
eral debts,  we  think  the  rule  for  the  appropriation  of  payments 
is  about  as  follows:  when  the  debtor  makes  a  payment,  he  may 
apply  it  to  any  one  of  the  debts  he  chooses;  but  if  he  does  not 
make  the  application,  then  the  creditor  may  do  so;  but  if 
neither  makes  any  such  application,  then  the  law  will  make 
the  application  in  the  manner  which  is  most  equitable;  and  in 
doing  so,  the  law  will  generally  apply  the  payment  to  the  old- 
est debt,  or  to  the  earliest  items  of  the  same  debt,  or  to  a  debt 
which  is  due  in  preference  to  one  which  is  not  due;  and  gen- 
erally, where  one  debt  is  secured  and  the  other  is  not,  the 
law  will  apply  the  payment  to  the  debt  which  is  not  secured. 
(See  Phillips  on  Mechanics'  Liens,  ch.  25,  §287,  et  sej^.,  and 
cases  there  cited;  and  also,  see  cases  cited  in  brief  of  counsel 
for  plaintiffis  in  error.) 

As  we  have  before  stated,  we  think  the  verdict  with  refer- 
ence to  the  mechanic's  lien,  is  clearly  against  the  evidence  in 
the  case  and  the  law  of  the  case;  and  therefore  we  think  the 
court  below  erred  materially  in  refusing  to  set  aside  the  ver- 
dict, and  in  refusing  to  grant  to  the  plainti&.a  new  trial.  A 
proper  motion  was  made  to  the  court  for  that  purpose,  and  the 
court  overruled  the  motion.  Taking  the  most  unfavorable 
view  of  the  evidence  for  the  plaintiffis — supposing  that  every- 
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thing  in  the  evidence  nnfavorable  to  them  is  trne,  and  every 
thing  &vorable  to  the  defendant  is  true — and  still  the  verdict 
is  against  the  evidence.  There  was  no  necessity  in  this  case 
for  weighing  and  reconciling  contradictory  and  conflicting  evi- 
dence, for  there  was  no  such  evidence  of  a  material  character 
in  the  case.  All  the  evidence,  so  &r  as  it  went,  and  the  evi- 
dence was  sufficient,  showed  that  the  plaintiffs  had  a  good 
mechanic's  lien. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

All  the  Justices  concurring. 


Albx.  Mabot  v.  John  Fbiss. 

MLoAM,  AND  Mill-Damb;  Overflowing  Lands;  Damages^  and  Sen^,  F.  builds 
a  dam  and  miU  on  his  own  land.  The  dam  raising  the  water  in  the 
stream,  caused  it  to  overflow  the  land  of  M.,  an  upper  riparian  owner. 
The  mill  was  of  no  special  benefit  to  M.,  or  to  his  lands,  and  the  only  ben- 
efit that  M.  received  therefrom  was  that  general  benefit  which  accrued  to 
all  in  the  vicinity  from  the  building  a  mill  in  their  midst.  Held,  in  an 
action  by  M.  to  recover  damages  for  the  overflow  of  his  land,  tiiat  F. 
oouM  not  oOaoi  or  reduce  those  damages  by  the  general  beneflts  result- 
ing to  M.  from  the  building  and  proximity  of  the  mill.  IHarding  v, 
lMb»  a-S16;  Akin  «i  Dam,  11-580;  Shamleffer  v.  MUl  Ch.,  18-24.] 

JShror  from  Nemaha  District  OovrL 

Teh  subjoined  opimon  of  the  court  states  all  necessary  £a.ct8| 
and  proceedings.  Verdict  and  judgment  in  favor  of  Friea, 
defendant,  at  the  October  Term  1876,  and  Marcj/y  plaintiff, 
brings  the  case  here. 

0.  Wl  Johnson^  and  iZ.  C.  Bassett^  for  the  plaintiff,  contended 
lliat  the  benefits  of  the  mill,  in  which  the  plaintiff  participates 
only  in  common  with  his  neighbors  generally,  cannot  be  reck- 
oned or  deducted  from  his  special  injury  by  the  overflowing  of 
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his  land,  caused  by  the  dam.  1  Hil.  on  Torts,  648,  {18;  24 
Barb.  278;  8  Chand.  46;  Sedgw.  on  Dam.  48, 187;  17  Me.  128; 
48  Me.  168;  42  Penn.  St  68;  82  K.  H.  90;  17  Oonn«  288;  48 
Md.  678. 

J.  E.  Taylor,  for  defendant,  maintained  that  in  cases  like 
this  the  rule  of  damages  is,  the  difference  in  value  between 
the  farm  before  a  mill  had  been  erected,  and  its  value  after 
the  mill  was  erected,  and  cited  Harding  v.  Funkj  8  £as.  815; 
hence  there  was  no  error  in  the  instructions. 


The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  to  recover  damages  for  the 
flooding  of  plaintiff's  land  by  the  erection  of  a  dam  by  the 
defendant.  We  shall  notice  but  a  single  question,  for  the  error 
in  the  ruling  of  the  district  court  upon  this  was  not  only  ma- 
terial, but  changed  the  entire  scope  and  character  of  the  in- 
quiry. The  defendant  erected  both  a  dam  and  mill,  the  former 
to  famish  power  for  the  latter.  The  dam  backed  the  water 
up  the  stream  so  that  it  overflowed  plaintiff's  land.  The  mill 
was  on  defendant's  land,  and  of  no  special  benefit  to  plaintiff's 
farm,  indeed  of  no  benefit  other  than  that  general  one  which 
resulted  to  all  lands  within  the  same  distanee  from  the  erec- 
tion of  that  which  tends  to  promote  the  comfort  and  conveni- 
ence of  the  entire  community.  The  district  court  ruled  that 
the  damages  caused  to  the  plaintiff's  land  by  the  overflow, 
could  be  off-set  and  reduced  by  the  benefits  resulting  from  the 
building  of  the  mill.  In  reference  to  this,  it  will  be  noticed 
that  in  many  respects  at  least  the  dam  and  mill  may  be  consid- 
ered as  two  independent  structures.  Either  may  be  destroyed, 
and  the  other  remain.  True,  the  power  furnished  by  the  dam 
is  used  in  running  the  mill;  but  there  is  no  necessary  and  es- 
sential connection  between  the  two.  Steam  may  be  intro- 
duced as  a  motive-power  in  the  mill,  and  the  dam  be  entirely 
ignored  in  connection  therewith.  The  water-power  now  used 
in  running  the  custom-mill  may  be  entirely  phanged,  and  used 
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in  running  a  private  factory.  The  dam  may  be  the  cause  o^ 
direct  specific  injury  to  the  property  of  others,  while  the  mill 
may  he  of  no  direct  injury  or  benefit  to  any  property  other 
than  that  upon  which  it  stands.  They  may  therefore  in  this 
sense  be  looked  upon  as  separate  structures,  separate  enter- 
prises, and  not  parts  of  a  single  entity. 

It  is  clear,  we  think,  that  the  ruling  of  the  district  court  as 
stated  was  wrong,  and  for  at  least  two  very  satisfactory  rea- 
sons. First,  one  whose  improvements  on  his  own  land  (made 
in  pursuit  of  his  own  business)  tend  to  the  general  enhance- 
ment in  value  of  neighboring  and  adjacent  property,  and  who 
is  thereby  in  one  sense  conferring  a  benefit  upon  such  prop- 
erty, does  not  by  such  improvements  acquire  any  claim  against 
the  owners  of  such  property  for  compensation.  Every  fine 
residence  built,  every  business  block,  every  hotel,  factory,  and 
mill,  and  generally,  every  improvement,  tends  to  enhance  the 
value  of  the  neighboring  property;  but  who  ever  heard  of  one 
making  such  an  improvement,  maintaining  an  action  against 
his  neighbors  for  such  enhancement  in  the  value  of  their  prop- 
erty? The  defendant  has  just  as  good  a  claim  against  all  his 
neighbors  for  the  benefits  which  his  mill  has  done  to  their 
property,  as  he  has  against  the  plaintifi*.  If  he  can  sue  him, 
he  can  them.  And  if  he  cannot  bring  a  direct  action  therefor, 
neither  can  he  ofiE^set  or  recoup  those  benefits  against  any  dam- 
ages he  has  done.  And  secondly,  one  who  has  done  injury  to 
his  neighbor's  property,  and  thereby  become  responsible  there- 
for in  damages,  cannot  compel  such  injured  party  to  receive 
any  other  compensation  than  money.  If  A.  trespasses  upon 
B.'s  land,  either  by  digging  ditches  thereon,  cutting  down 
trees,  or  overflowing  it  with  water,  he  cannot  compel  B.  to  re- 
ceive in  compensation  a  horse,  or  any  other  chattel,  or  mer- 
chandise, or  labor.  In  other  words,  the  wrongdoer  has  not 
Hie  option  of  the  manner  or  means  of  compensation.  The  in- 
inred  party  has  the  right  to  demand  payment  in  money.  Thus 
in  the  case  at  bar,  if  the  defendant  damaged  plaintiff  by  over- 
flowing his  &rm,  he  must  pay  therefor  in  money,  and  cannot 
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compel  him  to  reoeive  compensatioii  in  any  other  way.  Oemsh 
x\  New  Market  Mfg.  Co.,  10  Foster  (N.  H.)  478. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause 
remanded  with  instructions  to  grant  a  new  trial. 

All  the  Justioes  concurring. 


D.  X  Jbnks  t.  School  Disteict. 

1.  Official  Bonds;  Principal,  and  Saretia;  Several  lAabilUif,  AH  official 
bonds  are  joint  and  several,  and  a  suit  may  be  maintained  on  the  bond 
of  the  treasuier  of  a  school  district  against  one,  or  all  of  the  obligors,  or 
against  any  of  them.  IHayi  v.  Cloton,  20-122;  Swerd^eger  v.  SiaU^  21- 
477.] 

2. Where  a  suit  is  brought  against  joint  and  several  obligors,  in 

which  process  is  not  served  on  all  the  defendants,  judgment  may  be 
taken  against  those  served,  and  the  Judgment  is  no  bar  to  subsequent 
proceedings  against  one  not  served  at  the- rendition  of  the  judgment 

3.  SoHooir-DiBTSiCT  Tbbabubkb;  AcHon  mi  Official  Band;  Demand,  Where 
the  treasurer  of  a  school  district  resigns  his  office,  removes  from  the  dia- 
trict and  county  in  which  he  had  lived,  conceals  his  place  of  abode,  and 
neglects  to  pay  over  to  his  successor  in  office  the  money  in  his  hands  as 
such  treasurer  belonging  to  the  district,  no  demand  therefor  is  necessary 
to  maintain  a  suit  on  the  official  bond  of  such  treasurer  f6r  i^e  recovery 
of  the  money  so  wrongfully  retained. 

4.  Errob,  Not  Reviewable,  Dnleu  Duly  Saved  by  BiU,  or  Que,  Affidavits  on  a 
motion  in  the  court  below,  to  become  a  part  of  the  record  so  as  to  be  re- 
viewable by  the  supreme  court,  must  be  included  in  the  bill  of  excep- 
tions, or  the  case  made.  [BocJbtu  v.  Clark,  1-808 ;  R.JLv.  OMweU,  5-84; 
Zone  V.  Zone,  &-138;  Qtofy  v.  Ulrich,  8-123;  E.  R.  v.  MiUikeny  8-652;  AU- 
9chiel  V.  Smithy  9-91;  Mclnlosh  v.  Oomm're,  13-177;  Mugan  v.  Haley,  18-69; 
R,  R.  V.  Kunkel,  17-168, 169;  Fattee  v.  FarkiMon,  18-467.] 

Mror  from  Coffey  District  QmrL 

Aonoir  by  School  District  No.  88^  Ooffey  countjr,  upon  an 
official  bond  given  by  Walker^  as  treasurer*  Service  was 
made  upon  Jenks  and  Fleming,  two  of  the  defendants.    Flem- 


Digitized  by 


Google 


JULY  TERM,  1877.  867 

Opinion  of  the  Qonrt. 

ing  mtule  default,  and  judgment  was  taken  against  him  fof 
tbe  full  amount  claimed.  Jenks  answered,  and  as  to  him,  trial 
was  had,  and  judgment  rendered  for  plaintiff.  Jenks  bringe 
the  case  here.  The  opinion  of  the  court  contains  a  sufficieni 
statement  of  the  &cts  and  proceedings. 

W.  L.  McQmmUj  for  pltonfaff  in  error.    (No  brief  on  file.) 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J. :  This  was  an  action  on  a  bond  of  a  treasurer 
of  a  school  district,  brought  by  the  district  against  B.  B. 
Walker,  principal,  and  D.  J.  Jenks  and  another  as  sureties. 
Service  of  the  summons  was  made  on  Jenks,  plaintiff  in  error, 
but  as  to  Walker  the  summons  was  returned  not  served,  as 
said  defendant  could  not  be  found  in  Coffey  county,  and  had 
no  place  of  residence  in  such  county.  Jenks  filed  a  general 
denial  to  the  petition,  and  also  set  forth  in  his  answer  certain 
sums  paid  out  by  Walker  as  such  treasurer,  upon  orders  duly 
drawn  upon  him,  and  which  Jenks  claimed  as  a  set-off  to  the 
cause  of  action  stated.  A  reply  was  filed  to  the  answer  of 
Jenks,  denying  the  claim  or  set-off  therein  contained.  On 
29th  August  1874,  by  consent  of  plaintiff  in  error  and  defend- 
ant in  error  given  in  court,  the  court  directed  a  reference  to 
Enos  Strawn,  Esq.,  of  the  issues  of  fact  to  be  tried  in  the  case. 
The  referee  afterward,  on  9th  December  1874,  filed  in  the 
of&ce  of  the  clerk  of  the  court  of  said  Coffey  county  his  re- 
port and  findings,  and  thereupon  the  court  rendered  judgment 
against  plaintiff  in  error  for  $1,085.06,  and  costs,  which  judg- 
ment Jenks  now  seeks  to  reverse. 

I.  The  first  errors  complained  of  are,  that  the  trial  was  pro- 
ceeded with  in  the  court  below  against  the  surety,  without  the 
service  of  a  summons  on  the  principal  to  the  bond,  and  that  the 
court  overruled  a  motion  of  plaintiff  in  error  for  a  continu- 
ance for  service  of  summons  on  said  principal.  The  reasons 
given  in  the  court  below  against  proceeding  with  the  trial  in 
the  absence  of  service  on  Walker,  were  simply,  that  said 
Walker  was  principal  on  the  bond,  and  he  had  not  been  served 
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with  process  in  the  suit,  and  as  Jenks  was  onlj  a  snrety  the 
case  should  be  continued  until  such  service  had  been  obtained. 
The  counsel  for  the  plaintiff  in  error  now  suggest  that  the 
liability  of  the  surety  is  so  dependent  upon  that  of  the  prin- 
cipaly  tiiat  until  the  liability  of  the  principal  is  fixed  by  a  suit 
to  which  the  principal  is  a  party,  the  surety  cannot  be  held  lia- 
ble. The  district  court  committed  no  error  in  its  action  in 
overruling  the  motions  for  a  stay  of  proceedings,  and  for  a  con- 
tinuance. Under  our  statutes,  the  bond  sued  on  was  a  joint 
and  several  obligation.  The  defendant  in  error  could  elect 
to  bring  a  separate  action  against  each  obligor,  or  a  joint  action 
against  all,  or  any.  Where  a  suit  is  brought  against  joint  and 
several  obligors,  in  which  process  is  not  served  on  all  the  de* 
fendants,  judgment  may  be  taken  against  those  served,  and 
the  judgment  is  no  bar  to  subsequent  proceedings  against 
those  not  served  at  the  rendition  of  such  judgment  In  this 
instance,  the  principal  obligor  had  run  away.  The  plaintiff 
in  error  was  a  proper  defendant,  and  the  court  ruled  rightly  in 
ordering  the  case  to  proceed,  and  in  refusing  any  continuance, 
n.  Error  is  also  alleged,  that  the  petition  did  not  state  fiicts 
sufficient  to  constitute  a  cause  of  action  against  said  Jenks. 
Such  is  not  the  case,  and  the  objection  thereto  was  justly  over- 
ruled. The  petition  set  forth  a  copy  of  the  official  bond  of 
the  treasurer  of  the  date  of  18th  April  1878,  which  was  in 
due  form ;  that  the  bond  was  approved  by  the  director  and 
clerk  of  the  district,  and  filed  with  the  clerk;  that  said  Walker 
at  the  date  of  said  bond  had  been  duly  elected  to  the  said  office 
of  treasurer;  that  after  the  execution  of  the  bond  he  filed  his 
oath  of  office,  and  took  upon  himself  the  duties  of  the  office, 
and  from  April  19th  to  November  3d  1873  he  continued  to  act 
as  such  treasurer;  that  on  the  8d  of  said  November  he  resigned 
the  office,  and  on  the  following  day,  Nov.  4th,  removed  from 
the  school  district;  that  one  William  J.  Bazil  was  duly  ap- 
pointed his  successor  on  Nov.  13th,  and  that  on  the  same  day 
he  duly  qualified  as  such  treasurer  and  immediately  entered 
upon  the  discharge  of  the  duties  of  the  office;  that  while 
Walker  held   the  office  he  received  $1,876  of  moneys  be- 
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longing  to  said  school  district,  and  that  there  remained  in  his 
hands  all  of  said  money;  that  his  successor  in  office  bad  been 
prevented  from  making  any  demand  of  Walker  for  the  money 
belonging  to  the  school  district  by  reason  of  his  continued 
absence  from  the  school  district,  and  from  his  usual  place  of 
residence;  that  said  Bazil  had  not  been  able  by  diligent  search 
and  inquiry,  to  find  his  whereabouts;  that  said  Walker  had 
wholly  neglected  and  failed  to  pay  over  to  his  successor  in 
office  the  (1,875  in  his  hands,  the  property  of  said  school  dis* 
trict,  or  any  part  thereof,  as  by  the  said  writing  obligatory  he 
had  bound,  himself  to  do,  but  had  converted  all  of  said  money 
to  his  own  nse;  that  none  of  the  defendants  had  paid  over  to 
said  Bazil,  successor  of  Walker  as  sach  treasurer,  the  $1,875, 
or  any  part  thereof,  and  that  thereby  the  said  school  district 
was  damaged  in  the  sum  of  $1,875,  for  which  judgment  was 
demanded*  After  Walker  had  resigned  his  office  as  treasurer, 
had  left  the  school  district  and  his  usual  place  of  residence, 
and  concealed  himself  so  that  he  could  not  be  found,  no  de- 
mand for  the  moneys  in  his  hands  belonging  to  the  school 
district  was  necessary  before  instituting  suit.  Upon  the  quali- 
fication of  his  successor  in  office,  it  was  the  duty  of  the  ex- 
treasurer  to  pay  over  any  and  all  money  in  his  hands  belong- 
ing to  the  district,  which  he  had  collected  as  such  treasurer. 
Failing  to  perform  his  duty,  a  liability  accrued  upon  his  official 
bond,  and  his  sureties  were  liable  for  all  money  so  collected 
by  him,  and  which  he  neglected  or  refused  to  pay  over  in  ac- 
cordance with  the  provisions  of  the  statute, 

in.  Error  is  further  alleged,  because  the  court  refused  to 
set  aside  the  report  of  the  referee.  No  sufficient  grounds  are 
shown  for  such  allegation.  The  report  embodies  findings  sus- 
taining the  averments  of  the  petition,  and  showing  that  on 
April  19th  1873,  and  afterward,  there  was  in  the  hands  of 
Walker  as  such  treasurer,  of  the  money  belonging  to  the  dis- 
trict, $1,010.25;  that  between  said  date  and  November  1st  he 
received  as  such  treasurer,  $122.05,  and  during  all  said  time 
he  only  paid  out  $125.25,  leaving  $1,008.05  unaccounted  for. 
For  this' sum,  with  interest  from  the  date  of  the  qualification 
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of  his  saccesBOr,  the  plaintiff  in  error  is  liable,  and  there  was 
no  error  in  rendering  judgment  therefor.  The  claim  that  the 
report  consists  of  mixed  conclusions  of  law  and  &ct  is  not 
sustained  so  far  as  any  material  finding  is  concerned.  Ample 
facts  were  reported  to  support  the  conclusions  of  law  of  tiie 
court  and. the  judgment  rendered.  The  execution  of  the  bond 
was  admitted  by  th'e  pleadings,  and  the  referee  need  not  have 
made  any  finding  thereon.  After  finding  that  Walker  had  re- 
signed his  office  as  treasurer,  had  removed  from  the  district 
and  from  Coffey  county  on  or  about  Nov.  1st  1878,  and  that 
his  successor  had  been  unable  to  find  him,  nothing  further 
was  required  to  show  a  demand,  or  any  diligence  on  the  part 
of  his  said  successor  in  hunting  him  up  to  make  a  demand. 

rV.  Complaint  is  made  concerning  alleged  misconduct  of 
the  referee,  and  in  regard  to  the  action  of  the  judge  in  consid- 
ering the  motion  of  the  plaintiff  in  error  to  set  aside  the  ref- 
eree's report,  and  the  motion  of  the  defendant  in  error  for 
judgment,  in  vacation,  and  outside  of  Coffey  county.  No  bill 
of  exceptions  was  taken  upon  the  trial;  and  as  no  ^^  case-made'' 
has  been  brought  to  this  court,  we  cannot  consider  the  ques- 
tions attempted  to  be  raised  in  the  brief,  as  to  the  alleged 
misconduct  of  the  referee,  or  the  action  of  the  judge  of  the 
court  below.  There  are  copies  of  affidavits  in  the  transcript; 
but  to  become  a  part  of  the  record,  so  as  to  be  reviewable  by 
this  court,  they  should  have  been  included  in  a  bill  of  excep- 
tions, or  preserved  in  a  case-made.  We  are  not  informed  upon 
what  proof  or  evidence  the  district  court  acted  upon  the  mo- 
tion challenging  the  report  of  the  referee  for  prejudice  and 
misconduct  on  the  part  of  the  person  to  whom  the  reference 
was  made;  and  this  conclusion  also  applies  to  the  charge  that 
the  referee  allowed  one  William  B.  Parsons  to  prepare  the  re- 
port. Backus  V.  Clark f  1  Kas.  803;  Altschid  v.  Smithy  9  Kas.  90. 
The  record  shows  that  the  proceedings  were  all  had  in  term 
time,  and  in  Coffey  county;  and  we  cannot  presume  irregu- 
larities by  the  district  court,  or  the  judge  thereof,  on  mere 
suggestion  of  counsel. 

The  judgment  of  the  court  below  must  be  affirmed. 

All  the  Justices  concurring:. 
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Julia  J.  Keynolbs  et  ed.  r.  Adah  B.  Quablt,  as  Adm%  ^ 

1.  Pabtt;  ABBtGNKSNT  09  Oaubb  ov  ACTION ;  DeaikofPUmaiff;  Succesaorw 
^UeretL  Where  the  plaintiff,  in  an  action  on  a  note  and  mortgage,  aa- 
Bigna  the  same  to  a  third  person,  and  afterward  dies,  it  is  error  to  allon 
SQch  action  to  be  prosecuted  to  a  final  Judgment  in  the  name  of  the  ad- 
ministrator  of  said  plaintiff. 

2. And  in  such  a  case,  where  such  assignee  ia  not  a  party  to  th« 

action,  it  is  error  to  render  judgment  in  favor  of  the  administrator,  even 
fhoi^  expressed  aa  being  ''to  the  use  of"  such  assignee. 

8.  —_  In  such  case  the  action  should  be  reyiYOd  and  prosecuted  in 
the  name  of  said  assignee. 

4  Waivxr  of  Apphaxssusnt;  Stay  qf  Execution*  Where  appraisement  is 
waived,  the  defendant  is  entitled  to  a  stay  of  execution  for  six  months, 
and  a  judgment  which  authorizes  the  sale  of  real  estate  without  appraise- 
ment, and  gives  a  stay  of  execution  for  only  twenty  days,  is  erroneous. 
{Bathos  V.  Nardyke  Cb.,  25-226;  Pierce  v.  BuUers,  21-125.] 


Mror  from  Labette  District  Court. 
Thb  subjoined  opinion  contains  a  sufficient  statement  of  all 
necessary  &ct8  and  proceedings.     Reynolds  and  B^fnoldSf  de* 
fendantSy  bring  the  case  here  on  error. 

A.  H.  AyreSj  for  plaintiffs  in  error. 
Cory  ^  KimAaUj  for  defendant  in  error. 

The  opinion  of  the  court  vras  delivered  by 

Valentine,  J. :  This  was  an  action  on  certain  promissory 
notes  and  a  real-estate  mortgage,  executed  by  Julia  J.  Rey- 
nolds and  Geo.  A.  Reynolds,  to  E.  S.  Stevens,  and  by  him 
transferred  to  J.  J.  A..Quaely.  In  January  1876,  Quaely  com- 
menced this  action  against  said  Julia  J.  and  Qeo.  A.  Reynolds, 
on  said  notes  and  mortgage.  Tvro  of  thfe  notes  were  then  past 
due;  the  third  note  had  four  months  yet  to  run  before  ma- 
turity. On  12th  July  1875,  Quaely  assigned  said  notes  and 
mortgage  to  his  mother,  Catheriuje  Quaely,  and  four  days  later, 
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on  July  16th,  judgment  was  rendered  on  said  notes  and  mort- 
gage in  favor  of  said  J.  J.  A.  Quaely^  and  against  siiid  defend- 
ants. On  July  19th,  the  defendants  filed  a  motion  for  a  new 
trial.  On  Sept  4thy  the  court  still  being  in  session,  said  mo- 
tion was  heard  and  sustained.  The  new  trial  was  granted  for 
the  purpose  of  permitting  the  defendants  to  inlarodnce  addi- 
tional evidence  in  proof  of  the  third  defense  set  forth  in  their 
answer.  On  Nov.  15th  1875,  the  death  of  the  plaintiff  J.  J. 
A.  Quaely  was  suggested,  and  the  action  was  revived  in  the 
name  of  Adah  B.  Quaely,  administratrix  of  the  estate  of  said 
J.  J.  A.  Quaely  deceased.  When  J.  J.  A.  Quaely  died,  is  not 
shown  by  the  record.  In  December  1875,  another  trial  was 
had.  On  this  trial  the  court  made  the  following  findings,  and 
rendered  the  following  judgment,  to-wit: 

The  court  finds,  as  conclusions  of  fact — 1st,  That  J.  J.  A* 
Quaely,  deceased,  formerly  plaintiff  in  this  action,  was  the 
owner  and  holder  of  the  notes  and  mortgage  sued  upon  herein 
at  the  time  this  action  was  commenced. 

2d,  That  the  judgment  heretofore  rendered  herein,  and  all 
rights  and  benents  accruing  therefrom,  or  to  the  proceeds  of 
said  notes  and  mortgage,  had  been  on  the  12th  of  July  1875, 
assigned  and  transferred  to  Catherine  Quaely,  who  is  now  the 
owner  and  holder  thereof. 

8d,  That  on  the  11th  of  Nov.  1875,  the  plaintiff  Adah  B. 
Quaely  was  duly  appointed  administratrix  of  the  estate,  chat- 
tels and  credits  of  J.  J.  A.  Quaely,  deceased. 

4th,  That  the  remaining  facts,  besides  the  above,  are  as 
found  and  decided  in  fiivor  of  J.  J.  A.  Quaely  on  the  former 
trial  of  this  cause. 

And  the  court  finds  as  conclusions  of  law — Ist,  That  the 
plaintiff,  under  the  amended  petition  herein,  is  entitled  to  re- 
cover upon  the  notes  and  mortgage  declared  upon,  of  and 
from  the  defendants;  2d,  That  such  recovery  should  be  for 
and  to  the  use  of  Catherine  Quaely,  now  the  real  owner  of 
the  notes  and  mortgage. 

And  thereupon,  (the  plaintiff  by  her  attorneys  consenting,) 
it  is  b^  the  court  considered,  ordered,  and  adjudged,  that  ue 
plaintiff  have  and  recover  of  and  from  said  defendants,  for  the 
use  and  benefit  of  said  Catherine  Quaely,  assignee,  $5,458.83, 
together  with  the  costs  of  this  action  taxed  at  %* .    And  it 
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18  farther  considered^  ordered,  and  decreed,  that  unless  said 
judgment,  interest,  and  costs,  be  paid  within  twenty  days  fipom 
this  date,  the  sheriff  of  this  county  shall  proceed  to  advertise 
and  sell,  without  appraisement,  the  mortgaged  premises,  and 
apply  the  proceeds  thereof  as  hereinafter  provided.  [The  de- 
tails of  bow  the  property  shall  be  advertised  and  sold,  and 
how  the  proceeds  thereof  shall  be  disposed  of  are  here  stated, 
and  then  the  judgment  proceeds  as  follows:]  And  execution 
is  awarded  for  any  balance  of.  the  judgment  remaining  unpaid 
after  the  sale  of  the  said  premises  and  application  of  the  pro- 
ceeds, as  hereinbefore  provided. 

The  defendants  below,  who  are  now  plaintiflfe  in  error,  claim 
that  this  judgment  is  erroneous  and  illegal.  And  first,  they 
claim  that  the  actual  plaintiff  in  this  action,  Adah  B.  Quaely, 
administratrix  of  the  estate  of  J.  J.  A.  Quaely  deceased,  has 
no  interest  in  the  subject-matter  of  the  action,  and  that  the  real 
party  in  interest,  Catherine  Quaely,  is  not  a  party  to  the  suit, 
and  therefore  that  no  such  judgment  as  was  rendered  in  this 
case,  could  legally  be  rendered.  They  claim,  secondly,  that  a 
judgment  which  authorizes  a  sale  of  real  estate  for  the  satisfac- 
tion of  a  debt,  and  provides  that  the  proceedings  for  such  sale 
may  be  commenced  within  twenty  daysj  and  that  the  real  estate 
may  be  sold  withovi  appraisemeniy  is  not  warranted  by  law.  And 
thirdly,  they  claim  that  the  court  below  also  erred  in  rendering 
a  judgment  (as  the  court  below  did  in  this  case)  upon  a  note 
which  was  not  due  when  this  action  was  commenced. 

We  sustain  the  first  and  second  claims  of  the  plaintifii  in 
error,  but  express  no  opinion  in  regard  to  the  third.  Said 
notes  and  mortgage  did  not  belong  to  J.  J.  A.  Quaely  at  the 
time  of  his  death.  They  do  not  now  belong  to  his  estate. 
They  are  not  assets  in  the  hands  of  the  administratrix,  and 
there  is  no  law  authorizing  the  administratrix  to  administer 
upon  them.  (See  executor-and-administrator  act.  Gen.  Stat. 
489,  §§  89,  40;  p.  440,  §§  46,  47,  48 ,  p.  461,  §  152.)  It  is  prob- 
ably  true,  under  section  40  of  the  code,  (Gen.  Stat,  687,) 
that,  if  J.  J.  A.  Quaely  had  lived,  the  action  might  have  pro- 
ceeded to  its  final  determination  in  his  name,  notwithstanding 
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hie  transfer  of  interest.  But  no  authority  is  anywhere  given 
for  allowing  such  an  action  to  proceed  in  the  name  of  a  per- 
sonal representative  of  a  deceased  person.  A  person  while 
living  niay  take  the  risks  and  chances^  and  suffer  the  incon- 
veniences and  possible  losses,  of  allowing  an  action  to  still  pro- 
ceed in  his  name  after  he  has  transferred  all  interest  in  the 
subject-matter  thereof;  but  after  his  death,  his  administrator 
has  no  such  right  The  administrator  has  a  right  to  attend 
only  to  the  affairs  of  the  estate.  The  estate  is  not  to  pay  him 
for  doing  anything  else,  and  the  estate  is  not  to  take  any  risks 
for  anything  else.  Kor  does  the  administrator  become  the 
guardian  for  those  persons  for  whom  his  intestate  was  guardian. 
Indeed,  the  administrator  is  not  guardian  for  any  person  or  for 
anything  except  for  matters  connected  with  the  estate.  When 
J.  J.  A.  Quaely  died,  the  action  should  have  been  revived  and 
prosecuted  in  the  name  of  Catherine  Quaely,  his  successor  in 
interest,  and  not  in  the  name  of  his  personal  representative  to 
whom  his  right  did  not  pass.  (Civil  code,  §^40,  425,  480.) 
There  might  be  cases  where  it  would  be  proper  for  both  the  ad- 
ministrator and  the  person  claiming  to  be  the  successor  in  in- 
terest to  be  made  parties,  and  to  allow  them  to  interplead  for 
the  purpose  of  determining  which  was  entitled  to  the  judgment 
that  might  be  recovered. 

In  this  state  all  land  sold  on  execution  must  be  appraised, 
(Gen.  Stat  716,  §  453,)  except  where  the  words,  "appraisement 
waived,"  or  other  equivalent  words,  are  inserted  in  the  con- 
tract upon  which  the  judgment  is  rendered,  (Laws  of  1872, 
p.  105.) .  "Where  the  lands  are  appraised  they  are  not  allowed 
to  be  sold  for  less  than  two-thirds  of  their  appraised  value. 
But  where  the  appraisement  is  waived,  the  debtor  is  entitled  to 
a  stay  of  execution  for  six  months,  and  then  the  property  may 
be  sold  for  what  it  will  bring.  In  this  case  the  appraisement 
was  waived;  and  therefore  the  error  of  the  court  below,  was 
not  in  ordering  the  property  to  be  sold  without  appraisement, 
but  in  not  granting  the  stay  of  execution  for  six  months.  The 
stay  actually  granted  was  for  only  twenty  days. 
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The  judgment  of  the  court  below  will  be  reversedi  and  the 
cause  remanded  for  further  proceedings. 
All  the  Justices  concurring. 


Drubt  J.  Fields  v.  William  B.  Shbbrill. 

MoBTOAGS  Liknb;  Equity,  Priority.  In  Augast  1872,  F.  and  H.  ezecated  a 
joint  note  to  6.,  i^ayable  in  one  year.  On  the  faoe  of  the  note,  each  ap- 
peared as  prindpaL  The  note  was  in  fiust  given  for  borrowed  money, 
and  the  money  waa  borrowed  for  F^  and  received  and  used  by  him.  To 
secore  this  note  H.  gave  a  mortgage  on  certain  real  estate,  which  mort- 
gage was  duly  recorded.  In  September  1873,  F.  handed  to  H.  the  amount 
of  the  loan,  and  took  i^m  him  a  receipt  therefor,  in  which  the  latter 
promised  to  pay  the  note;  but  instead  of  then  paying  it»  he  obtained  an 
extension  of  a'  year,  by  the  payment  of  advance  interest  and  a  bonus. 
In  January  1874,  H.  borrowed  money  of  S.,  and  gave  a  note  secured  by  a 
mortgage  on  the  same  and  other  property.  In  September  1874,  F.  paid 
to  G.  the  amount  then  due  on  the  note,  and  took  an  assignment  without 
recourse.  -  HM^  that  at  first  F.  was  to  be  regarded  as  the  principal  debtor, 
.  and  that  a  payment  by  him  to  the  payee  of  the  note,  prior  to  September 
1873,  would  have  discharged  both  note  and  mortgage  absolutely;  but 
that  by  the  payment  in  September  1873,  from  F.  to  H.,  the  promise  of 
the  latter  to  pay  the  note,  and  the  obtaining  of  a  year's  extension  of  the 
time  of  payment,  H.  became  in  equity  the  principal  debtor;  and  that  as 
an  this  took  place  before  the  note  and  mortgage  to  8.,  the  latter's  rights 
were  in  no  way  prejudiced,  and  that  F.  by  his  subsequent  payment  to  G., 
and  the  assignment  of  the  note,  was  entitled  to  hold  that  note  and  mort- 
gage as  a  valid  and  prior  lien  upon  the  mortgaged  premises. 

JSrror  from  Bourbon  District  Court. 

Thb  only  question  in  this  case  is,  whether  FiddSj  or  SherriUy 
holds  the  prior  lien  on  certain  real  property.  The  district 
court,  at  the  September  term  1876,  fonnd  and  determined  this 
question  in  &vor  of  SherriU,  and  Fields  brings  the  record  here. 
The  opinion  contains  a  statement  of  the  fsKSts. 
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Mc  Comas  ^  McKeigfum^  for  plaintiff  in  error,  contended  that 
a  sarety  who  pays  the  debt  of  his  principal  ie  entitled  to  an 
assignment  of  the  instrument  paid,  and  the  liens  and  securities 
held  by  the  creditor  are  in  equity  kept  alive  for  the  benefit  of 
the  creditor;  1  Story's  Equity,  §5449,  522;  46  Mo.  657.  That 
one  of  two  or  more  joint  obligors  is  surety,  can  be  shown  by 
parol;  Gen.  Stat.  720;  6  Eas.  483.  The  facts  furnish  much 
stronger  reasons  why  Fields  should  be  protected,  and  the  Giles 
mortgage  kept  alive,  than  if  be  was  a  vendor  to  Hawkins  with 
an  agreement  of  Hawkins  to  pay  off  the  mortgage;  yet  in  such 
a  case  the  mortgage  would  be  kept  alive.  1  Hilliard  on  Mort- 
gages, 544,  546;  84  Me.  299;  9  Barr,  498;  51  ^.  Y.  888. 

R.  F.  BuUeVf  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwer,  J. :  This  was  a  suit  brought  by  William  B.  Sherrill, 
defendant  in  error,  against  A.  Hawkins  and  one  John  Camp- 
bell, to  recover  judgment  on  a  note  of  |1,850,  dated  January 
9th  1874,  secured  by  mortgage  on  certain  real  estate  in  Bour- 
bon county,  executed  by  A.  Hawkins  and  Martha  E.  Hawkins, 
and  recorded  the  Siame  day.  The  plaintiff  in  error  was  made 
a  defendant  on  his  own  motion,  and  filed  his  answer  and 
amended  answer,  as  disclosed  by  the  record,  setting  up  a 
mortgage-lien  for  $810.96  against  Hawkins  and  his  wife,  which 
was  allowed  him  by  the  court,  and  is  not  here  for  review;  also, 
setting  up  a  note  of  |1,054.70,  dated  81st  August  1872,  exe- 
cuted by  plaintiff  in  error,  Drury  J.  Fields,  and  A^  Hawkins, 
and  secured  by  mortgage  recorded  Sept.  7th  1872,  on  a  part  of 
the  real  estate  described  in  Sherrill's  mortgage,  viz.,  sec.  1, 
township  25,  range  25,  Bourbon  county.  The  payee  of  this 
note,  a  Mrs.  M.  C.  Giles,  received  the  full  amount  thereof  on 
Sept  8d  1874  from  one  of  the  makers,  the  plaintiff  in  error; 
and  the  question  and  the  only  question  in  the  case  was,  whether 
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sneh  receipt  operated  as  a  payment  of  the  note,  and  a  discharge 
of  the  mortgaged  premises  from  the  lien  thereo£  The  district 
court  found  that  it  was  a  payment,  and  that  the  mortgage-lien 
was  gone,  and  gave  Sherrill's  mortgage  priority.  The  facts  in 
reference  to  this,  as  they  appear  from  the  testimony,  are  sub- 
stantially these:  The  note  was,  on  the  face  of  it,  the  joint 
note  of  Fields  and  Hawkins.  While  Fields*  name  appears 
first,  there  is  nothing  to  indicate  that  either  was  surety.  The 
mortgage  security  was  given  alone  by  Hawkins.  The  note  was 
given  for  borrowed  money.  The  money  was  borrowed  for  the 
use  ot  Fields.  He  first  spoke  to  the  payee's  agent  about  the 
loan,  and  told  him  that  Hawkins  would  not  take  the  money. 
He  (Fields)  had  no  deed  for  his  land,  and  that  was  the  reason 
why  he  did  not  give  the  security  himself.  Hawkins  agreed  to 
furnish  the  security,  and  let  Fields  have  the  money.  A  check 
for  the  money  was  given  to  Hawkins,  who  turned  it  over  to 
Fields,  and  the  latter  obtained  the  money  thereon  and  used  all 
except  the  sum  of  |100,  which  a  few  days  thereafter  he  re- 
turned to  Hawkins.  During  the  summer  and  fall  of  1878  he 
also  returned  to  him  an  amount  equal  to  the  amount  he  had 
retained  out  of  the  proceeds  of  the  check,  and  took  this 
receipt: 

"Fort  Scott,  Sept.  1, 1878. 
"Received  of  D.  J.  Fields  ien  hundred  and  fifty-four  dol- 
lars k  seventy  cents,  ($1,054.70,)  for  which  I  promise  to  pay  a 
promissory  note  indorsed  by  D.  J.  Fields  and  myself,  and  given 
in  favor  of  Mrs.  M.  0.  Giles.  A.  Hawkins." 

Hawkins  did  not  pay  said  note,  but  by  payment  of  interest 
in  advance,  and  a  bonus,  obtained  an  extension  of  the  loan  for 
a  year.  In  September  1874,  the  note  still  remaining  unpaid, 
Fields  paid  it  and  took  an  assignment  without  recourse.  Now 
while  both  the  payee  of  this  note,  and  her  agent,  testify  that 
they  regarded  Hawkins  as  the  principal,  and  Fields  as  only 
surety,  yet  we  think  that  in  the  inception  of  this  loan,  and  as 
between  Fields  and  Hawkins,  the  finding  of  the  court  that 
Fields  was  the  principal  was  unquestionably  correct  Suppose, 
that  after  having  received  the  proceeds  of  ^is  Iqan,  Fields  had 
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paid  the  same  over  to  Mrs.  Giles,  and  taken  an  assigmentr  of 
the  note  and  mortgage:  can  it  be  claimed  for  a  moment  that 
he  conld  have  held  them  as  .valid  securities  against  Hawkins^ 
and  enforce  their  collection  from  him?  Yet  if  Hawkins  was 
principal,  and  he  merely  security,  he  could.  The  reverse  was 
actually  the  case.  Hawkins  could  have  paid  the  note,  and 
claimed  the  benefit  of  it  as  against  Fields — for  Fields  was  in 
fact  the  party  who  desired  the  loan,  for  whom  it  was  made, 
and  who  received  the  proceeds  of  the  loan.  Whatever  form 
then  the  transaction  took,  and  whatever  might  be  the  rights  of 
the  payee  or  others,  as  between  Fields  and  Hawkins  the  former 
was  the  principal  debtor,  and  his  payment  of  the  npte  canceled 
it  and  discharged  the  mortgage. 

What  effect  had  the  return  of  the  amount  of  the  note  by 
Fields  to  Hawkins,  and  its  extension  by  the  latter  for  another 
year,  upon  the  subsequent  payment  by  Fields?  This  is  really 
the  difficult  part  of  the  case.  On  the  one  hand  it  is  claimed 
that  upon  the  fSace  of  the  papers  each  maker  was  equally  and 
jointly  liable  as  principal,  and  that  prima  facie  a  payment  by 
either  would  discharge  the  note  and  mortgage;  that  if  we  look 
back  of  the  face  of  the  papers,  we  find  that  Fields  was  really 
the  principal  and  Hawkins  the  surety,  and  that  this  relation, 
once  established,  must  be  held  to  remain;  that  the  makers  of 
the  note,  the  debtors,  cannot  By  simply  passing  money  back- 
ward and  forward  between  themselves,  and  without  any  knowl- 
edge or  assent  of  the  payee,  the  creditor,  keep  changing  their 
relation  to  the  debt,  so  that  to-day  one  shall  be  the  principal 
and  the  other  the  surety,  and  the  next  day  the  reverse.  WMle 
on  the  other  hand  it  is  said,  that  the  return  of  the  money  to 
Hawkins  left  him  in  the  possession  and  enjoyment  of  the  pro- 
ceeds of  the  loan;  that,  by  payment  of  advance  interest  and  a 
bonus  he  obtained  a  year's  continuance  of  such  possession; 
that  Fields  had  ceased  to  have  any  further  benefit  from  the 
loan,  while  Hawkins  was  enjoying  the  full  benefit  of  it;  that 
as  this  took  place  before  Sherrill  made  his  loan,  he  suffered  no 
wrong  by  the  transaction ;  that  the  record  disclosed  the  exist- 
ence of  this  mortgage,  and  that  it  was  apparently  unsatisfied ; 
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and  that  if  Sherrill  had  made  inquirieB  of  the  mortgagee  he 
would  have  been  infonned  that  she  considered  Hawkins  as 
the  principal  debtor,  and  that  the  note  was  unpaid;  and  that 
if  he  had  made  like  inquiries  of  Fields,  or  Hawkins,  the  exact 
facts  would  have  been  told  him,  so  that  it  is  perfectly  &ir  to 
presume  that  if  he  was  content  to  make  his  loan  upon  a  second 
mortgage,  he  has  no  right  to  complain  if  it  is  now  adjudged  to 
be  only  a  second  mortgage,  and  that  it  would  be  uiyust  to 
Helds  who  has  twice  paid  this  note  to  deprive  him  of  any  re- 
course upon  the  mortgage  security.  The  latter  view  seems  to 
us  to  be  the  most  just  and  equitable,  and  not  to  contravene 
any  settled  legal  principle.  It  may  be  true,  as  counsel  for  de- 
fendant in  error  say,  that  it  is  very  doubtful  whether  Fields  in 
fact  ever  returned  any  such  amount  to  Hawkins;  but  we  must 
take  it  that  he  did,  as  the  court  so  found.  The  matter  can  be 
inquired  into  further  on  the  Rehearing. 

The  judgment  of  the  district  court  will  therefore  be  re- 
versed, and  the  case  remanded  with  instructions  to  grant  a 
new  trial. 

All  the  Justices  concurring. 


A.  B.  Bartlbtt  v.  Chouteau  Insuranob  Company. 

Inbusahcs  Cobfobatiomb;  Stock  SubscriptionB,    A  statute  prohibiting  insur- 
ance corporations  from  '^taking  risks,''  or  transacting  any  *' business  of 
insnranoOy"  except  upon  certain  conditions,  does  not,  even  when  such 
conditions  are  not  complied  with,  invalidate  subscriptions  made  to  the ' 
capital  stock  of  such  corporations,  or  notes  given  in  payment  thereof 

JShror  from  Wyandotte  District  Court. 

Tbm  Ohouieau  Insfurance  Company  is  a  corporation  organized 
under  the  laws  of  the  state  of  Missouri,  and  has  its  principal 
office  at  the  city  of  St.  Louis,  in  said  state.    In  1870,  and 

24^18  Ecu, 
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while  5§108  to  118  of  ch.  23  of  Gen.  Stat  1868,  relating  to 
'^  insurance  corporations  ndt  created  under  the  laws  of  this 
state,"  were  in  force,  Bartlett,  a  citizen  of  Wyandotte,  sub- 
scribed to  the  capital  stock  of  said  corporation,  and  in  part 
payment  of  such  subscription  gave  what  is  called  and  known 
as  a  "  capital-stock  note."  This  action  was  brought  to  recover 
the  amount  due  on  such  note.  Trial  at  the  September  Term 
1874,  and  judgment  for  plaintiff  for  $278.65,  and  costs.  BarU 
kit  brings  the  case  here, 

E.  L.  Bartlett^  for  plaintiff  in  error. 

W.  T.  Hills  J  and  Frame  ^  Wells,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwer,  J. :  There  is  but  one  point  involved  in  this  case 
submitted  to  the  court  Section  108  of  ch.  28,  relative  to  for- 
eign insurance  companies,  provided,  ^^that  no  insurance  com- 
pany  created  by  or  under  the  laws  of  any  other  state  or  territory 
shall  directly  or  indirectly  take  risks,  or  transact  any  business 
of  insurance,  without  first  obtaining  a  certificate  of  authority 
from  the  auditor  of  state."  Section  105  prescribed,  in  brie^ 
that  no  insurance  company  should  transact  any  business  of 
insurance  unless  it  was  possessed  of  one  hundred  thousand 
dollars  in  paid-up  capital.  It  is  admitted  that  the  Chouteau 
Insurance  Company  never  had  such  certificate  from  the  au- 
ditor of  state,  and  that  it  is  a  foreign  corporation. 

The  plaintiff  in  error  subscribed  for  stock  in  this  company, 
paid  part  cash,  and  gave  his  notes  for  the  balance.  The  whole 
transaction  took  place  in  this  state.  Was  the  plaintiff  in  error 
liable  on  these  notes?  Clearly  so.  The  only  prohibition  in 
the  statute  is  on  "risks,"  and  "business  of  insurance."  But 
"stock  subscriptions"  are  neither.  At  least,  not  in  legal  par- 
lance, though  when  taken  in  some  corporations  there  is  a  sense 
in  which  they  may  well  be  called  risks.  But  in  legal  phrase- 
ology, they  are  as  distinct  as  any  transactions  known  to  the 
law.    Stock  subscriptions  are  for  the  building  up  of  the  cor- 
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poration,  and  antedate  the  business  of  insurance  and  the  tak- 
ing of  risks  for  which  it  is  chartered.  They  fall  no  more 
within  the  term ^^ risks/'  an^  ^'business  of  insurance/'  than  do 
contracts  for  rent  of  offices,  purchase  of  paper  and  other  sta- 
tionery, advertisements,  etc.  I£  they  were  included  within  the 
prohibition,  we  should  have  the  legislature  gravely  declaring 
that  no  insurance  corporation  could  take  a'valid  subscription  oi 
stock  until  it  had  a  capital  of  one  hundred  thousand  dollars. 
The  comments  of  counsel  upon  the  effects  of  §91  of  said  act 
upon  the  question,  have  no  foundation  in  the  case  made,  and 
need  not  be  considered. 
The  judgment  will  be  affirmed. 

All  the  Justices  concurrinc:. 


Margaret  Powell  v.  Jambs  L.  Powell. 

1.  Divobgb;  IruanUy,  after  Marriage.  Insanity,  occurring  after  marriage,  is 
not  cause  for  divorce;  and  nothing  which  is  a  conBequence  of  it  can  be. 
Neither  is  impotence  caused  by  sach  insanity,  nor  extreme  craeity, 
while  80  insane,  ground  for  divorce.    IQribbm  v,  MaxwdL^  34-S,  9, 12.] 

S. InpoUney.    The  provision  of  the  statute,  that  the  district  court 

may  grant  a  divorce  for  im potency,  is  to  be  construed,  that  the  impo- 
tence must  have  existed  at  the  time  of  the  marriage. 

S. InmnUy  at  Ihne  of  Marriage,  A  marriage  with  an  insane  per- 
son, is  absolutely  void  for  want  of  sufficient  mental  capacity  on  the  part 
of  such  insane  person  to  consent  to  the  marriage. 

4.  ■  Sentence  of  NuUUy.    If  a  marriage  is  void  by  reason  of  the  in- 

sanity of  either  of  the  contracting  parties,  while  no  judgment  annulling 
sach  marriage  as  void  abinUio  is  necessary  to  restore  the  parties  to  their 
original  rights,  yet  a  sentence  of  nullity  in  such  a  case  is  conducive  to 
good  order  and  decorum,  and  to  the  peace  and  conscience  of  the  party 
seeking  it. 

9.  — ^— ^-  Relief,  where  Party  {f  Ineapahle  to  OoTUraet  Mairriage;  JurieduUion 
ef  CbyrC  Section  648  of  the  civil  code  makes  provision  only  for  incapables 
to  bring  action  to  have  a  marriage  to  whidbi  such  person  is  a  party,  de- 
clared void ;  but  independent  of  this  statute,  and  the  sections  of  the  law 
relating  to  divorce,  the  district  court,  on  the  application  of  either  party 
to  sach  a  marriage,  has  jurisdiction  to  hear  the  cause,  investigate  the 
charge,  and  to  afllbrd  the  requisite  relie£     [Attif  v.  JRitter,  33-686.] 
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Action  for  divorce,  commenced  in  October  1874.  Defend- 
ant was  then  in  the  asylum  for  the  insane.  Service,  copy  of 
summons  left  with  one  T.  P.  T.,  guardian  of  defendant 
Trial,  as  upon  defendant's  default,  at  January  Term  1875,  T. 
W.  0.,  judge  pro  tern.,  presiding,  and  decree  of  divorce  en- 
tered. At  the  December  Term  1875,  the  district  court,  P.  B. 
presiding,  the  decree  was  vacated  and  set  aside.  Prom  this 
order  vacating  said  decree,  the  plaintiff  appeals.  The  allega- 
tions of  the  petition,  and  the  fiEicts,  will  appear  in  the  opinion, 
infra. 

Hutchings  ^  Denison,  for  plaintiff: 

The  writers  of  this  brief  first  became  connected  with  this 
case  after  the  filing  of  the  motion  to  vacate  the  judgment,  and 
hence  are  not  responsible  for  the  pleadings.  Both  the  peti- 
tion and  amended  petition  are,  perhaps,  subject  to  severe  criti- 
cism, for  indefiniteness,  uncertainty,  and  surplusage;  but  as 
neither  these  infirmities  of  the  petitions,  nor  mere  errors  i; 
the  proceedings,  are  sufficient  to  justify  the  coart  in  holding  a 
judgment  void,  (Preeman  on  Judgts.,  §§101-185,)  and  as  the 
plaintiff  acted  under  the  advice  of  counsel,  and  in  the  utmost 
good  faith,  and  as  the  sweeping  away  of  the  decree  for  divorce 
and  alimony,  upon  the  mere  suggestion  of  the  insufficiency  of 
the  petition,  has  left  her  in  a  most  embarrassing  position,  we 
deem  ourselves  justified,  and  in  duty  required,  to  present  the 
case  to  this  court. 

The  only  grounds  of  the  motion  to  vacate  the  judgment 
were,  first,  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  second,  that  the  court  had  no 
jurisdiction  of  the  person  or  subject-matter.  Upon  the  hear- 
ing no  evidence  of  any  kind  was  produced,  and  the  court  sus- 
tained the  motion  solely  upon  the  ground  of  the  insufficiency 
of  the  petition.  We  contend  that  the  court  got  jurisdiction 
of  the  person  by  the  service  of  the  summons  and  appearance 
of  the  guardian.  (Gen.  Stat.  554,  §18;  p.  557,  §86.)    That  an 
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insane  pereon  may  sue  and  be  sued  in  all  ordinary  aetiond^  tlie 
same  as  a  person  not  under  disability^  and  for  that  purpose 
may.  appear  by  hts  committee  or  guardian,  and  be  bound  by 
judgments  rendered,  seems  to  be  settled  by  all  the  authorities. 
(Freeman  on  Judgts.,  §  152;  28  Wend.  85;  1  Hill,  97;  14  Barb. 
488;  8  Barb.  552;  2  Bishop  Mar.  &  Div.,  §808.)    The  action 
proceeds  against,  and  the  judgment  is   properly  rendered 
agmnst  the  lunatic,  as  in  this  case,  and  not  against  his  guar- 
dian. (21  Ala.  797.)    We  cannot  find  that  any  discrimination 
is  made  against  actions  for  divorce,  or  that  in  reason  and  pub- 
lic policy  any  such  discriminatioA  should  be  made.    (6  How. 
Pr.  194;  18  Maas.  412;  7  Mms.  474.)    This  being  settled,  does 
the  petition  or  amended  petition  state  a  cause  of  action  ? .  The 
pleadings  on  this  motion  will  be  judged  by  no  stricter  rules 
than  those  applicable  upon  a  general  demurrer  to  the  same 
pleadings.    We  claim  for  the  amended  petition,  that  it  suffi- 
ciently states  a  cause  of  action  for  extreme  cruelty,  (sub.  6, 
§  689,  civil  code,)  and  nothing  more.     The  allegations  concern- 
ing impotency  should  be  treated  as  surplusage.    But  it  will  be 
claimed  that,  inasmuch  as  the  petition  alleges  that  defendant 
was  insane  before  the  marriage,  and  ha&  continued  to  be  so, 
that  this  must  be  construed  to  mean  total,  absolute,  and  hab- 
itual insanity;  and  that  extreme  cruelty  cannot  be  predicated 
of  an  act  done  by  a  person  in  a  state  of  insanity.     We  are  not 
called  upon  to  dispute  this  latter  proposition,  but  we  deny  tiiat 
any  such  construction  is  to  be  given  to  the  petition.    It  is  per- 
haps true,  that  the  appointment  of  a  guardian  is  conclusive 
proof  of  incapacity,  and  no  subsequent  act  of  the  lunatic  can 
form  the  basis  of  an  action,  civil  or  Criminal;  but  the  act  of 
extreme  cruelty  in  this  case  was  committed  on  the  1st  day  of 
June  1872,  and  the  defendant  was  not  taken  into  any  kind  of 
custody  until  the  11th  of  srid  month.    A  person  may  be  sane 
upon  one  subject,  and  at  the  same  time  insane  upon  another, 
and  in  such  cases  would  be  liable,  civilly  or  criminally,  for 
his  acts  not  influenced  by  his  infirmity.     "A  lunatic  is  indeed 
properly  one  that  hath  lucid  intervals;  sometimes  enjoying  his 
senses,  sometimes  not."    Now  in  this  case,  according  to  tiie 
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allegations  of  the  petitions,  while  the  defendant  was  insane  at 
the  time  and  before  the  marriage,  yet  the  plaintiff  did  not 
know  it  nntil  a  long  time  afterward,  and  it  would  be  a  very 
narrow  and  ungenerous  construction  of  these  allegations,  to 
say  that  they  exclude  the  idea  of  lucid  intervals,  and  that 
under  them  proof  could  not  be  introduced  to  show  that  the 
defendant  was  sane  and  responsible  for  his  acts  on  the  1st  day 
of  June.    Of  course,  if  such  proof  could  liave  been  introduced, 
the  court  will  presume  that  it  was,  and  that  the  decree  was 
entered  on  sufficient  evidence.    But,  we  go  further:  If  the 
same  rules  applicable  on  the  hearing  of  general  demurrers 
govern  this  case,  then  the  allegation  that  the  defendant  was 
guilty,  of  extreme  cruelty,  though  perhaps  the  allegation  of  a 
conclusion  of  &ct,  is  sufficient,  (12  Kas.  124,)  and  is  equiva- 
lent to  alleging  that  the  defendant  committed  the  acts  under 
such  circumstances,  and  in  such  a  state  of  mind,  as  to  consti- 
tute extreme  cruelty,  and  excludes  the  idea,  that  the  defendant 
was  influenced  by  insane  impulses  when  he  committed  the  acts. 
If  the  petition  alleged  in  terms  that  the  defendant  on  the 
first  day  of  June,  and  at  the  time  of  committing  the  acts  con- 
stituting extreme  cruelty,  was  in  a  lucid  interval,  there  would 
be  no  doubt  of  the  sufficiency  of  the  petition;  and  we  think 
the  petition  does  clearly,  by  implication,  say  this,  and  any 
other  construction  is  forced  and  unreasonable.    But,  if  this 
rigid  construction  is  to  prevail,  then  upon  the  same  construc- 
tion we  insist,  the  defendant  being  insane  before,  at  the  time, 
and  ever  since  the  marriage,  as  alleged  in  both  petitions,  and 
the  presumption  and  possibility  of  lucid  intervals  being  ex- 
cluded, the  defendant  must  be  held  to  have  been  incapable  of 
contracting  the  marriage,  or  ratifying  it  afterward.    If  the  de- 
fendant was  ncn  compos  mentis^  the  contract  could  not  have 
been  mutual,  there  was  no  contract,  and  the  marriage  waa 
void.  1  Pars.  Gontr.  810;  1  Foster,  62;  12  Mass.  863;  1  Bishop 
Mar.  &  Div.,  §  124.    Insanity  occurring  after  the  marriage,  is 
*not,  and  ought  not  to  be  ground  for  divorce;  and  our  divorce 
statute  does  not  in  terms  provide  for  declaring  marriages  en- 
tered into  by  persons  ran  compos  mentis,  void.    Yet  such  con- 
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tracts,  like  all  other  contracts  entered  into  by  persons  not 
possessed  of  a  consenting  mind,  are  void,  and  courts  of  equity 
will  pronounce  decrees  of  nullity,  independent  of  the  statute; 
and  we  submit  that  actions  for  this  purpose  are  not  technically 
actions  for  divorce,  (2  Ire.  Eq.  470;  8  id.  91, 192,)  and  courts 
having  full  equity  powers  are  not  limited  or  restricted  by  the 
divorce  statutes,  but  under  their  ordinary  powers  will  inter- 
fere and  pronounce  sentences  of  nullity  against  contracts  of 
marriage  which  are  in  law  void  ab  initio.  But  the  position  of 
defendant's  cuuusel  is,  that  the  court  should  construe  the  peti- 
tion to  mean  that  the  defendant  has  been  totally  insane  since 
before  the  time  of  the  marriage,  and  consequently  that  no  act 
or  omission  of  his  during  this  interval  can  furnish  the  ground 
for  divorce.  That  while  the  coart  should  adopt  this  construc- 
tion of  the  petition,  it  should  also  hold  that  the  defendant  at 
the  time  of  the  marriage  had  a  consenting  mind  and  was  capa- 
ble of  contracting,  and  that  he  may  discard  his  guardian  and 
appear  by  counsel  to  resist  any  action  to  have  the  marriage 
annulled — indeed  that  the  divorce  statute  is  a  restriction  upon 
the  power  of  the  court  to  pronounce  a  sentence  of  nullity  on 
any  ground  except  the  causes  for  divorce  therein  specified,  and 
the  single  exception  provided  for  in  §  648  of  the  code.  If  this 
contention  shall  prevail,  then  there  is  7io  relief  for  the  plaintiff, 
nor  is  there  any  me^ns  of  procuring  a  judicial  declaration  of 
nullity  in  any  case  where  the  marriage  is  void  in  law  for  rea- 
sons existing  at  its  inception,  as  in  cases  of  marriage  within 
the  prohibited  degrees  of  consanguinity,  etc 


John  (X  Carpenter,  for  defendant: 

Oounsel  for  plaintiff  has  truly  said,  '^the  petition  and 
amended  petition  in  this  case  are  perhaps  subject  to  severe 
criticism,  for  indefiniteness,  uncertainty,  and  surplusage."  It 
Is  doubtful  if  by  strict  search  through  the  files  of  the  various 
courts  of  this  state  a  judgment  was  ever  before  rendered  in 
favor  of  a  party  upon  a  document,  called  ^^  petition,"  that 
would  begin  to  compare  in  worthlessness  with  the  one  in  this 
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case.    CouDBel  aleo  stAte  that  the  district  court  *^  sustained  the 
motion  to  vacate  the  judgment  solely  upon  the  ground  of  the 
insufficiency  of  the  petition.''    This  is  also  correct.    The  dis- 
trict court  in  effect  declared  the  petition  insufficient,  and  heni  6 
a  nullity.    The  plaintiff  bases  her  claim  for  relief  upon  the 
grounds,  1st,  insanity;  2d,  cruelty;  3d,  impotency.     Section 
639  of  the  code  gives  the  causes  upon  which  a  divorce  may  be 
granted.    Insanity,  whether  existing  at  the  time  of  the  mar- 
riage, or  accruing  subsequent  thereto,  is  not  in  terms  by  the 
code  made  ground  for  a  divorce.     The  marriage  relation  or 
contract  can  only  be  dissolved  on  some  one  of  the  grounds 
named  in  the  statute,  and  insanity  is  not  one  of  these.    But 
plaintiff's  counsel  think  the  allegation  of  ^^  extreme  cruelty," 
is  good  on  general  principles.    The  '^  extreme  cruelty  "  upon 
which  plaintiff  relies  occurred  a  few  days  only  before  defend* 
ant  was  taken  to  the  insane  asylum,  while  the  defendant  was 
insane  and  mentally  incapable  of  knowing  what  he  did.     It  is 
the  accepted  doctrine,  that    adultery  committed  while  the 
party  is  insane,  is  not -a  ground  of  divorce;  (Bishop  on  Mai- 
riage  and  Divorce,  §612.)    If  this  be  true,  why  should  conse- 
quences flow  from  acts  of  cruelty,  which  do  not  from  the 
adultery  of  the  party?    There  is  a  clear  and  well-deflned  dis- 
tinction between  cruelty  committed  while  sane,  and  while 
insane.    The  former  has  the  consent  of  the  mind,  the  party 
knows  the  consequences,  and  accepts  the  possibility  and  con- 
tingency of  the  act    In  the  latter  case,  these  are  wanting. 
There  is  no  evidence  or  allegation  that  the  ^' lucid  interval" 
was  upon  the  mind  of  this  unfortunate  defendant  at  the  time 
the  ^^  extreme  cruelty"  is  alleged  to  have  been  committed.  But 
on  the  contrary,  plaintiff 's  petition  says 'Hhe  defendant  was, 
at  the  time  of  their  marriage,  and  has  continued  to  be,  and 
still  remains  insane,  and  that  his  insanity  has  continually 
grown  worse."    Hence  the  two  or  three  pages  of  plaintiff's 
brief  about  'Mucid  intervals,"  are  simply  outside  the  case. 
**  Insanity  of  the  wife,  is  not  cause  for  divorce,  although  such 
insanity  may  be  permanent    Neither  is  impotency^  caused  by 
such  insanity;    nor  cruel  and  inhumbn  treatment,  while  so 
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insane,  any  ground  for  divorce."  Wertz  v,  WeriZy  Bupreme 
court  of  Iowa,  June  term  1876,  reported  in  10  Western  Jomt, 
468. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  An  action  was  commenced  in  January  1876 
in  the  district  court  of  Neosho  county,  by  Margaret  Powell  tc 
obtain  a  divorce  from  James  L.  Powell.  The  causes  alleged 
in  the  petition  were  the  impotency  of  thie  defendant,  and  ex- 
treme cruelty  on  his  part  toward  the  plaintiff.  The  petition 
also  stated  that  the  defendant  was  at  the  time  of  the  marriage, 
and  at  the  time  that  the  plaintiff  contracted  to  marry  the  de- 
L  iJUMnitjju  fendant,  afflicted  with  insanity,  which  then  and  long 
S?S«*.  after  the  marriage  was  wholly  unknown  to  the 
plaintiff;  that  the  defendant  had  continued  insane  from  the 
dme  of  the  marriage  to  the  commencement  of  the  action,  and 
that  his  insaniiy  had  continually  grown  worse;  that  on  or 
about  June  11th  1872,  he  was  committed  to  the  insane  asylum 
at  Osawatomie,  and  had  since  that  time  been  confined  in  the 
asylum.  Service  of  the  summons  was  made  on  the  guardian 
of  the  defendant  in  pursuance  of  sec.  86  of  ch.  60,  Gen.  Stat. 
557.  No  answer  was  filed,  and  on  proof  offered,  the  court  en- 
tered a  decree  of  divorce  releasing  the  parties  from  the  obliga- 
tions of  the  marriage,  giving  the  custody  of  the  children  bom 
in  wedlock  to  the  plaintiff,  and  adjudging  that  the  plaintiff 
should  have,  enjoy,  and  possess  as  alimony,  certain  real  estate 
with  the  right  to  sell  the  same  at  her  pleasure.  Eleven 
months  afterward,  a  motion  was  made  by  James  L.  Powell,  by 
his  counsel  John  C.  Carpenter,  Esq.,  to  vacate  and  set  aside 
the  judgment,  as  wholly  void,  because  the  petition  did  not 
state  fiicts  sufilcient  to  constitute  a  cause  of  action.  On  29th 
December  1876,  the  court  sustained  the  motion,  and  ordered 
an  entry  to  be  made  that  the  judgment  should  be  set  aside  as 
void,  and  held  for  naught.  To  this  action  of  the  court  the 
plaintiff  excepted,  and  asks  that  it  be  reversed. 

Under  the  allegations  in  the  petition,  we  must  assume  that 
the  defendant  was  insane  at  the  time  of  the  alleged  acts  of 
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cruelty,  and,  as  a  sequence,  was  mentally  incapable  of  know- 
ing  wiiat  he  did.  Under  such  circumstances^  on  very  &miliar 
principles,  he  could  not  be  held  responsible  for  his  acts,  and 
we  do  not  think  the  acts  thus  committed  a  sufficient  cause  of 
divorce.  As  insanity  itself,  after  marriage,  is  no  cause  for  a 
livorce,  nothing  which  is  a  consequence  of  it  can  be.  The 
counsel  for  plaintiff  do  not  dispute  this  conclusion,  but  insist 
that  the  petition  should  be  so  construed  that  the  defendant 
had  lucid  intervals,  and  that  thereupon,  proof  was  introduced 
that  the  defendant  was  s^ne  at  the  commission  of  the  acts 
complained  of.  Unfortunately  for  this  theory,  there  is  no 
room  for  this  construction.  The  allegations  in  the  petition 
are  broad  and  sweeping.  It  is  asserted  ^^  that  the  defendant 
waa  at  the  time  of  the  marriage,  and  has  continued  to  be  and 
still  remains  insane,  and  that  his  insanity  has  continually 
grown  worse."  The  extreme  cruelty  alleged,  occurred  June 
1st  1872,  and  ten  days  afterward  the  defendant  was  taken  to 
the  insane  asylum.  If  the  defendant  had  lucid  intervals,  and 
committed  any  act  for  which  he  was  responsible  during  such 
times,  upon  which  a  decree  of  divorce  could  be  based,  the 
petition  should  have  so  stated.  In  the  absence  of  any  such 
allegations,  we  cannot  presume,  against  the  averment  to  the 
contrary,  that  the  defendant  was  sane  at  the  commission  of 
the  alleged  acts  of  cruelty.    The  petition  excludes  the  idea. 

Counsel  for  plaintiff  admit  that  the  statements  concerning 

impotency  set  forth  in  the  petition  are  insufficient,  and  should 

be  treated  as  surplusage;  hence,  we  need  only  say,  as  to  that 

alleged  cause  for  divorce,  that  our  statute  in  that 

2.  ImpotADCV. 

regard  is  to  be  interpreted  in  harmony  with  the 
common  law ;  and  when  the  legislature  enacted  that  a  divorce 
might  be  granted  for  impotency,  it  was  intended  that  the  im- 
potence must  have  existed  at  tiie  time  of  the  marriage.  If  a 
person  should  become  impotent  qfter  marriage,  the  marriage 
is  good,  and  no  ground  of  divorce  exists  therefor.  Such  is  the 
universal  doctrine. 
The  only  serious  question  in  this  case  is^  the  effect  of  the 
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averments  of  the  insanity  of  *the  defendant  at  the  time  plaintiff 
luXiuMiiitjai  contracted  to  marry  him,  his  insanity  at  the  date  of 
ri«i?  """^  such  marriage,  and  the  continuance  of  sach  insanity. 
The  marriage  o^  an  insane  person  is  absolutely  void,  by  reason 
of  the  want  of  capacity  of  such  a  party  to  contract;  and  in 
this  case,  if  the  allegations  in  the  petition  are  true,  th^  mar- 
riage of  the  plaintiff  and  defendant  was  null  and  void,  and 
has  never  since  obtained  any  validity,  because  the  defendant 
has  never  been  in  any  mental  condition  to  ratify  or  consum- 
mate it.  Not  only  was  there  no  marriage  de  jurCy  but  it  would 
also  be  a  misnomer  to  call  it  a  marriage  de  fuctOy  although 
law-writers  thus  frequently  designate  it  It  was  a  nullity,  and 
the  plaintiff  is  in  no  way  bound  to  defendant  by  any  marriage 
relation.  The  concurring  assent  of  the  two  minds  was.wanir 
ing.  The  plaintiff  is  as  free  from  the  defendant  as  if  the 
court  below  had  pronounced  a  decree  of  nullity,  as  no  judg- 
ment was  necessary  to  restore  the  parties  to  their 
*'!??JSiiS.  original  rights.  The  fitness  and  propriety  of  a  ju- 
dicial decision  pronouncing  the  nullity  of  such  a 
marriage,  is  supported,  because  conducive  to  good  order  and 
decorum,  and  to  the  peace  and  conscience  of  the  party  seek- 
ing it.  Weightman  v.Weiffhtmany  4  Johns.  Ch.  848;  Bawdon  v. 
Bawdon,  28  Ala.  565.  Another  reason  why  a  judicial  determi- 
nation of  such  a  marriage  ought  to  be  sanctioned,  is,  that  an 
opportunity  should  be  given,  when  the  evidence  is  obtainable 
and  the  parties  living,  to  have  the  proof  of  such  marriage  be- 
ing void  preserved  in  the  form  of  a  judicial  record,  so  that  it 
cannot  be  disputed  or  denied.  But  in  the  case  at  bar,  the 
cause  was  prosecuted,  tried,  and  decided,  as  a  "divorce  suit*' 
under  the  provisions  of  the  code.  This  is  more  apparent  when 
we  fully  examine  the  record.  Permission  was  obtained  to 
amend  the  petition,  and  two  statutory  causes  for  which  di- 
vorces are  granted,  were  inserted;  the  maiden  name  of  the 
plaintiff  was  omitted;  the  petition  was  verified;  the  children's 
names  were  set  forth,  with  the  surname  of  the  defendant;  the 
real  estate^  of  the  defendant  was  specifically  described,  and  in 
the  prayer  for  relief  the  court  was  asked  to  grant  a  divorce,  to 
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divide  the  real  estate,  to  give  |3,000  as  alimony,  aud  to  award 
the  custody  of  the  children  to  plaintiff  The  court  in  render- 
ing judgment  granted  all  the  relief  prayed  for,  but  instead  of 
dividing  the  real  estate,  decreed  all  of  it  a4  alimony  to  the 
plaintiff,  who  has  assumed  and  retained  the  name  of  the  de- 
fendant Under  the  particular  circumstances  of  this  case,  we 
cannot  construe  the  action  as  one  prosecuted  to  have  the  void 
marriage  pronounced  a  nullity,  and  that  therefore  the  action 
of  the  court  below,  in  vacating  and  setting  aside  the  judgment 
for  being  void,  was  not  erroneous. 

It  is  immaterial  whether  the  defendant,  or  his  attorney,  had 
the  right  to  appear  and  make  such  motion  or  not  If  the 
judgment  was  void,  no  injury  resulted  to  the  plaintiff  from 
status  of  i»rtt«t,  the  order  of  the  court;  and  holding  the  judgment 
riJjJfJJid  void,  we  cannot  interfere  with  the  action  of  the 
ab  niuo.  district  court  If  the  judgment  in  this  case  could 
be  construed  as  a  decree  annulling  a  void  marriage,  so  much 
of  the  judgment  as  awards  alimony  to  the  plaintiff  would  be 
nugatory.  We  view  the  case  as  the  court  below  considered  it, 
an,d  treat  it  as  that  court  treated  it,  simply  as  an  action  for 
divorce  and  alimony,  under  the  provisions  of  the  code.  Any 
other  construction  by  us  would  be  grossly  unjust  to  all  the 
parties  to  the  proceeding,  and  especially  so  to  the  plaintiff.  It 
is  doubtful  whether  the  plaintiff  would  be  willing  to  accept 
the  original  judgment  attempted  to  be  rendered,  if  she  was 
fully  acquainted  with  the  consequences  which  would  result  if 
we  were  to  hold  the  judgment  valid  so  far  as  determining  the 
marriage  void  ab  initio  by  reason  of  the  insanity  of  the  defend- 
ant A  sentence  of  nullity  like  this  would  strip  her  of  all  ali- 
mony, deprive  her  of  all  interest  in  the  property  of  defendant, 
and  bastardize  her  children.  We  make  these  last  remarks 
more  freely,  because  the  counsel  for  the  plaintiff  in  this  court 
state  in  their  brief  '^that  they  first  became  connected  with  the 
case  after  the  filing  of  the  motion  to  vacate  the  judgment,  and 
hence  are  not  responsible  for  the  pleadings." 

If  upon  frill  consideration,  the  plaintiff  still  wishes  to  end 
the  mesalliance  between  herself  and  the  defendant  by  a  sen- 


Digitized  by 


Google 


JULY  TERM,  18T7.  881 

Opinion  of  the  Coort. 

tence  of  nullity  declaring  void  the  marriage  for  want  of  suffi- 
ft.  Bditf;  juzto.  cient  mental  capacity  of  the  defendant,  with  consent 
ooort."  of  tjae  court  below  she  can  amend  her  petition,  and 

prosecute  the  suit  to  final  judgment,  or  she  may  disregard  the 
proceedings  had  and  commence  de  novo.  Sea  648  of  the  code 
(Gen.  Stat.  p.  759,)  does  not  in  any  manner  restrict  the  plain- 
tiff from  prosecuting  or  instituting  her  action  to  annul  a  void 
marriage.  Said  section  applies  only  to  incapables,  who  are 
unable  to  contract  marriage  from  want  of  age,  or  understand- 
ing. Independently  of  the  provisions  relating  to  divorce,  the 
district  court  has  full  jurisdiction  to  afford  the  plaintiff  requi- 
site relief.  If  she  wishes  no  judicial  determination  of  the 
question,  and  the  defendant  was  insane  at  the  time  of  the 
marriage,  and  has  had  no  lucid  intervals  since,  she  may  treat 
such  marriage  as  wholly  void.  So  it  is  not  correct,  as  the 
counsel  for  plaintiff  suggest  in  their  brief,  that  if  this  judg- 
ment is  not  upheld  the  unfortunate  plaintiff  has  no  relief. 

The  order  of  the  district  court  in  vacating  the  said  judg- 
ment will  be  affirmed. 

All  the  Justices  concurring. 
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Wm.  Ort  V.  David  Patrick. 

Pbacticb;  Samng  and  Prenermng  AUeged  Errors,  Where  the  ground  of  error 
is,  that  the  verdict  is  against  the  evidence,  the  record  must  disclose  not 
only  what  the  evidence  is,  but  also  what  the  issues  are;  for  no  evidence 
is  material  which  does  not  bear  upon  the  issues,  and  none  is  to  be  re* 
garded  which  contradicts  the  admitted  facts.   IMartin  v.  Qraham,  20-305.] 


JSrror  from  Harvey  District  Court 

Action  by  Patrick.  Trial,  and  judgqpent  against  Or/,  at  the 
April  Term  1874,  of  the  district  court  Ort  brings  the  case 
here. 

Ady  ^  Heed,  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwer,  J. :  Defendant  in  error  recovered  a  judgment  in  tbe 
district  court  of  Harvey  county,  for  one  dollar  and  fifly  cents, 
to  reverse  which  this  proceeding  in  error  has  been  brought 
We  think  that  for  several  reasons  it  must  be  affirmed.  One 
only  will  be  noticed.  While  the  testimony  is  preserved  in  the 
record,  the  pleadings  are  not.  They  are  neither  copied  in  fall, 
nor  referred  to,  nor  their  substance  given,  nor  any  statement 
of  the  issues  raised  by  them,  or  the  admissions  made  in  them. 
While  the  case  was  tried  by  a  jury,  no  instructions  were  pre- 
served, so  that  we  can  only  infer  the  nature  of  the  issues  from 
the  character  and  drift  of  the  evidence.  The  complaint  of  coun- 
sel is,  that  the  verdict  was  against  the  evidence,  in  this,  that 
it  showed  that  the  cellar  wall  (for  the  building  of  which  the 
action  was  in  part  brought,)  was  not  completed  according  to  con- 
tract Now  the  pleadings  may  have  admitted  that  the  contract 
was  fully  completed;  or,  that  the  wall  was  accepted  as  com- 
pleted,  notwithstanding  the  defect;  or,  that  the  principal  pay- 
ments made  were  to  be  applied  on  thecellarwall,leavingtheother 
matters  about  which  there  was  no  dispute  unpaid  for,  in  whole 
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or  in  part.  And  the  instructions  may  have  properly  directed 
the  attention  of  the  jury  to  these  very  matters  of  admission, 
and  so  avoided  all  inquiry  upon  the  question  presented  by 
counsel.  How  then  can  we  say  that  there  was  error  in  the  pro- 
ceedings? Indeed,  it  may  be  laid  down  as  a  general  proposi- 
tion,  that  where  the  ground  of  complaint  is,  that  the  verdict  is 
against  the  evidence,  the  record  must  disclose  not  only  what 
the  evidence  is,  but  also  what  the  issues  are;  for  no  evidence  is 
material  which  does  not  bear  upon  the  issues,  and  none  is  to 
be  regarded  which  contradicts  the  admitted  facts. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


L.  W.  Mohon  v.  John  Harerbadbe. 

TasAh^Ouldde  (he  Qmrt-Room;  IrreguIarUy.  Where  a  district  jadge,  while 
holding  a  r^polar  session  of  court  designates  a  law-office  in  the  neighbor- 
hood of  the  court-house  for  the  trial  of  a  civil  action,  and  thereupon 
leaves  the  regular  court-room  and  proceeds  to  such  law-office,  accom- 
panied by  the  under-sheriff  and  the  jurors,  and  there  tries  such  cause, 
and  all  the  parties  thereto  are  present  and  participate  in  all  the  proceed- 
ings, and  no  exceptions  are  taken  or  objections  made  other  than  the 
defendant  protests  against  leaving  the  court-room,  and  against  having 
the  trial  in  said  law-office,  fidd,  that  the  proceedings  had  at  the  place 
thus  designated  are  not  void,  and  that  no  snbstantial  error  is  thereby 
committed  affecting  materially  the  rights  of  such  defendant. 


Error  from  Crawford  District  CourU 

SEarkrbabbr  had  judgment  at  the  April  Term  1877,  and 
Mohon  hrings  the  case  here. 

J.  T.  Bridgen3y  and  M.  A.  Woody  for  plaintiff  in  error. 
John  T.  VosSj  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  The  plaintiff  in  ^rror  complains  of  certain 
alleged  irregularities  in  the  proceedings  of  the  district  judge, 
and  asserts  that  his  case  was  heard  and  determined  ontdde  the 
court-room,  and  that  he  has  had  in  fact  no  trial  by  any  court, 
as  required  by  law.    The  record  shows  that  the  case  was  tried 
under  the  following  circumstances:  The  district  court  of  Craw- 
ford county  was  in  session  at  the  court-house  in  Oirard,  in  that 
county,  and  the  trial  of  the  case  of  The  State  of  Kansas  v.  Noah 
T.  Miles  had  progressed  until  the  evidence  had  all  been  sub- 
mitted to  the  jury.    Whereupon  his  honor,  B.  W.  Perkins, 
presiding  judge  of  the  court,  suspended  said  trial  for  a  few 
moments,  and  thereupon  called  the  case  of  John  Harkreader 
V.  L.  W.  Mohon,  and  asked  if  the  parties  were  ready  for  the 
trial  of  that  cause,  when  the  plaintiff  announced  his  readiness, 
and  the  defendant  said  he  would  be  ready  upon  the  regular  call 
of  the  docket     The  judge  then  placed  D.  B.  Vansycle,  Esq., 
on  the  bench  to  preside  during  the  arguments  of  counsel  in  the 
criminal  case,  and  ordered  and  directed  the  regular  jury,  the 
under-sheriff  of  the  county,  and  the  respective  parties,  together 
with  their  witnesses,  to  repair  to  the  law-office  of  John  T. 
Voss,  Esq.,  in  said  city  of  Qirard,  which  the  defendant  obeyed 
under  protest     The  court  then  directed  the  counsel  in  the 
state  case  to  proceed  with  their  arguments;  and  the  presiding 
judge  then  proceeded,  accompanied  by  the  under-sheriff  and 
jurors  aforesaid,  to  the  law-office  of  John  T.  Voss,  almost  one- 
fourth  of  a  mile  from  the  regular  court-room,  and  did  then  and 
there,  under  protest  of  said  defendant,  proceed  to  try  the  cause 
of  Harkreader  v.  Mohon,  two  sessions  of  the  district  court  be- 
ing held  at  the  same  time  in  the  same  county.     Counsel  for 
the  defendant  protested  against  a  dual  court,  and  asked  that 
his  exceptions  be  noted,  which  said  presiding  judge  fidled  to 
do;  and  in  such  trial  the  presiding  judge  called  and  swore  the 
jury,  swore  all  the  witnesses,  received  the  verdict,  and  dis- 
charged the  jury  at  the  said  law-office  aforesaid,  and  delivered 
the  proceedings  to  the  clerk  of  said  district  court,  who  was  not 
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out  of  the  regular  court-house  at  any  time  during  the  trial  of 
the  cause.  After  reaching  the  regular  court-room  the  presiding 
judge  took  the  bench,  vacated  by  the  said  D.  B.  Vansycle;  and 
conducted  the  business  of  said  court  as  usual. 

The  judgment  rendered  against  said  plaintifF  in  error  was 
for  $65  debt,  and  {13.20  costs.  The  evidence  is  not  preserved 
in  the  record,  and  no  other  exceptions  were  ta^en  on  the  trial 
than  as  above  stated.  The  action  of  the  judge  was  in  some  de- 
gree irregular,  and  his  proceedings  a  subject  of  criticism;  but 
no  substantial  error  was  committed  to  the  prejudice  of  the 
plaintiff  in  error.  He  attended  with  his  attorney  at  the  place 
designated  by  the  judge  for  the  trial  of  the  cause,  and  pro- 
ceeded with  and  participated  in  the  trial.  It  is  true,  he  pro- 
tested against  leaving  the  court-room,  and  against  the  hearing 
being  had  in  a  law-office;  but  he  afterward  took  part  in  all  the 
proceedings,  and  thereby  waived  his  objection  to  the  place  of 
trial.  Under  the  fiacts  in  the  case,  and  the  conduct  of  the  plain- 
tiff in  error,  nothing  was  really  done  affecting  the  substantial 
rights  of  such  party;  nor  does  the  complaining  party  show  that 
a  different  judgment  should  have  been  rendered,  or  that  he  was 
prevented  from  having  a  fair  ttial,  or  even  that  he  had  any  de- 
fense to  the  claim  sued  on.  Under  the  circumstances,  a  judg- 
ment thus  rendered  is  not  void,  and  there  is  certainly  no  suffi- 
cient error  apparent  upon  the  record  to  require  or  even  author- 
ize a  reversal  of  the  judgment. 

The  judgment  will  be  affirmed. 

AU  the  Justices  concurring. 

»-lt  Kat. 
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W.  J.  Oliphant  v.  Oomm'&b  of  Atchison  County. 

.  iKJVvanov,  by  LandrOumer;  Road  Oveneen,  A  party  purchased  a  tract 
of  land  oyer  which  was  a  road  used  and  traveled  upon  hy  the  public  aa 
a  public  highway,  but  which  he  claimed  was  so  used  and  traveled  upon 
without  ever  having  been  in  any  manner  legally  appropriated  to  the 
public  use.  After  his  purchase  he  attempted  to  fence  up  his  tract  of 
land,  and  close  up  the  road.  The  authorities  resisted  his  attempt  and 
prevented  him  from  closing  up  the  road :  Held^  That  injunction  to  restrain 
them  ftova  further  interfering  with  his  closing  up  the  road  was  a  proper 
remedy.    [Carlxm  C,  A  M,  Cb.  v.  Drake,  28-248;  Poirier  v.  FOter,  20-47.] 

.  Highway;  PrescripHon;  User;  LtmitatiorL  The  public  acquire  no  right  to 
the  possession  of  a  highway  by  mere  prescription,  any  sooner  than  an 
individual  does  to  land  he  occupies.  Use  of  a  highway  for  Ave  years 
vests  no  title  to  it  in  the  public  as  against  the  prior  owner;  and  if  at  the 
end  of  five  years  he  attempts  to  take  possession,  and  such  attempt  is 
resisted,  an  action  of  injunction  is  not  barred  by  any  statute  of  limita- 
tions.   [Omm'rsv.  BechwUh^  10-603 ;  Ometery  Ass'nv,  Meninger,  14-812, 313.] 

, Laying  out  Hightoays;  Powere  of  County  Oommimoner$.    Unde^ 

the  general  grant  of  power  in  section  16  of  the  act  concerning  counties 
and  county  ofiicers,  '*  to  lay  out,  alter  or  discontinue  any  road,"  and  in 
disregard  of  the  proceedings  prescribed  in  the  statute  concerning  roads 
and  highways,  the  county  commissioners  have  not  power  of  their  own 
motion,  and  without  a  previous  petition,  to  cause  a  road  to  be  laid  out 
and  opened  by  viewers  by  them  appointed^  lOmm'r$  v,  MiMenbacker, 
18-129.] 

Qtialiflcaiions  of  Petiiumere  for  Eighiigay,    Where  neither  upon 

the  papers  nor  the  proceedings  of  the  county  board  does  it  afiBrmatively 
appear  that  at  least  twelve  of  the  petitioners  were  householders,  resident 
in  the  vicinity  of  the  proposed  road,  and  the  proceedings  are  attacked 
directly  by  petition  in  error,  the  defect  is  fatal,  and  the  proceedings  must 
be  set  aside  as  void.  When  attacked  collaterally,  the  iBLCt  that  such 
petitioners  are  qualified  householders  may  be  shown  by  testimony 
aliunde  the  record ;  and  when  no  such  testimony  is  offered,  the  party  who 
produces  the  record,  and  rests  upon  it  alone,  has  made  out  a  prima  faeie 
case  that  the  proceedings  were  void,  and  is  entitled  to  judgment  accord- 
ingly. lOomm^rs  v.  MuJdenbacker,  18-129 ;  Weleford  v.  Weidlein,  23-601,  606^ 
SUU€  V.  EggleiUm,  34-721 ;  WiUis  v.  SprouU^  13-257;  R.  R.  v.  Moeeman,  30- 
336.] 

Findings  of  Fact;  What  to  Contain.  Findings  of  fiftct  should  not  be  re- 
citals of  testimony,  but  statements  of  the  fkcts  deemed  by  the  court  to 
have  been  proved  by  such  testimony;  and  a  recital  in  a  finding,  that  such 
evidence  was  or  was  not  given,  may  be  entirely  ignored. 
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Errcr  from  Atchison  District  OmrL 
iHJtJNCTiON,  brought  by  Oliphant  against  the  Board  of  Cknmiy 
Commissioners  of  the  county  of  Atchison,  and  John  MoorCj  as 
trustee  of  Walnnt  township,  Atchison  county,  and  Henry  Socks^ 
BB  overseer  of  road  district  No.  2  in  said  Walnut  township,  to 
restrain  and  enjoin  them  from  exerjcising  any  further  jurisdic- 
tion or  control  over  plaintiff's  land  for  the  purpose  of  a  pub- 
lic road,  highway,  or  other  public  road  use.  The  district  court, 
at  the  June  Term  1875,  refused  the  injunction  prayed  for,  and 
gave  judgment  against  Oliphant  for  cosi».  Plaintiff  now  brings 
the  case  here  for  review.     The  facts  will  appear  in  the  opinion. 

W.  W.  Guthrie^  for  plaintiff,  contended  that  injunction  is 
proper  remedy  of  land-owner  to  prevent  appropriation  of  his 
land  for  a  road;  (SO  Md.  436, 446;)  that  the  same  reason  gov- 
erns in  preventing  unauthorized  use,  as  unauthorized  opening. 
In  no  other  action  can  the  entire  case  be  finally  determined. 
In  trespass  for  throwing  open  a  fence,  (as  in  Willis  v.  Sproule, 
18  Xhs.  257,)  only  between  the  parties,  is  the  case  res  adjudi- 
cata;  not  in  a  prosecution  for  obstructing  a  road,  under  §17, 
p.  904,  Gen.  Stat  Here  the  public,  by  its  proper  road  authori- 
ties, and  the  land-owner,  are  before  the  court,  and  their  re- 
spective rights  adjudicated,  and  thereafter  their  privies  are 
bound;  (see  §§6, 18,  ch.  89,  Gen.  Stat;  Laws  of  1871,  p.  888.) 
No  legal  steps  were  taken  to  lay  out  this  supposed  road  under 
§1,  ch.  89.  Only  a  petition,  by  ^^  persons  liable  to  do  road 
work,"  to  "the  commissioner  of  highways  in  Walnut  town- 
ship,'' was  signed,  and  no  bond  was  given.  Under  §  2,  such 
petition,  when  presented,  was  for  a  road  one  mile  long, 
one  half-mile  west  of  this  location,  and  contained  no  de- 
scription by  natural  objects.  Under  §  8,  previous  notice  must 
have  been  given  "by  advertisement  set  up  in  the  county 
clerk's  office,  and  in  Walnut  township."  No  such  notice 
was  given.  All  such  requirements  were  jurisdictional  facts; 
(12  Eas.  816-^2;  8  Eas.  248-256.)  How,  except  from  notice 
as  required,  could  the  land-owners  know  that  their  land  was 
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to  be  taken  for  a  road,  or  have  an  opportunity  to  contest  sach 
proceedings,  or  claim  damages  for  land  taken?  (§4,  art.  12, 
Const.)  The  road  proceedings  were  in  a  court  of  limited  ju- 
risdiction, and  defendants  must  affirmatively  show  valid  pro- 
ceedings; 19  Johns.  88;  6Cranch,178;  8Cowen,811;  2  Phil, 
on  Ev.  906.  While  such  jurisdictional  facts  may  not  appear 
by  record,  they  must  m  foci  exist,  and  be  proven  in  a  contro- 
versy where  a  claim  of  right  is  made  tiiereunder.  When 
plaintiff  showed  the  record,  which  showed  the  proceedings 
void,  and  that  a  valid  road  was  claimed  thereunder,  and  actu- 
ally kept  open  by  defendants  under  claim  of  valid  proceed- 
mgs,  his  case  was  prima  facie  made  out  Plaintiff  bought  of 
Henderson  and  Taylor,  who  owned  the  land  in  1870,  when  the 
road  proceedings  were  had.  He  now  occupies  their  place. 
If  they  still  held  title,  and  could  sustain  this  action,  so  can 
plaintiff.  If  such  proceedings  are  valid,  then  the  road  exists, 
and  no  one  can  controvert;  while  if  invalid,  plaintiff  is  land- 
owner, and  entitled  to  his  land.  Neither  does  limitation  apply. 
Easement,  like  title,  is  only  acquired  by  purchase  or  prescrip- 
tion, and  prescription  requires  fifteen  years.  If  suing  in  tres- 
pass, limitation  would  cut  off  only  damages  back  of  two  years. 

D.^MartiUf  for  defendant,  maintained  that  the  authority  of 
the  county  board  "  to  lay  out,  alter  or  discontinue  any  road 
running  through  one  or  more  townships  in  such  county,  and 
also  to  perform  such  other  duties  respecting  roads  as  may  be 
provided  by  law,"  is  given  in  broad  terms;  Gen.  Stat.  267, 
§16.  If  no  other  statute  restrained  or  qualified  this  power, 
the  county  board  might  act  without  any  application,  and  with- 
out notice.  The  act  in  relation  to  roads  and  highways  does 
not  expressly  limit,  restrain,  or  qualify  this  power.  When 
an  application  is  made  by  twelve  householders,  and  a  bond 
entered  into  as  provided  in  §1,  and  the  notice,  given  as  re- 
quired by  §8,  then  it  is  the  duty  of  the  board  to  act;  but 
the  right  of  the  board  to  act  on  its  own  motion,  is  not  nega- 
tived. Our  laws  £arnish  many  analogous  cases;  a  reference 
to  one  will  suffice  to  illustrate :  It  is  the  duty  of  a  disqualified 
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judge  to  ^rant  a  change  of  venue  under  the  act  of  1870, 
when  application  is  made  by  either  party;  while  if  no  appli- 
cation be  made^  he  may/o/  Ms  own  motion^  either  change 
the  venuCy  or  .order  the  election  of  a  judge  pro  tern,;  (8  Eas. 
628.)  It  may  well  be  questioned  whether  any  application, 
bond,  or  notice  is  necessary  to  authorize  the  county  board 
to  lay  out  and  open  a  highway.  This  court  has  held  that 
the  notice  to  the  land-owner  required  by  section  4  is  not 
jurisdictional;  (12  Eas.  531.)  This  notice  is  intended  to  ap- 
prise the  land-owner  directly,  if  residing  in  the  county,  that 
his  land  or  a  portion  thereof  may  be  required  for  public  pur- 
poses, so  that  he  may  appear  at  the  proper  time  and  place  to 
protect  his  interest.  Now  neither  the  application  nor  the  no- 
tice advertised  in  a  newspaper,  and  posted  in  the  township, 
seems  to  be  intended  for  the  benefit  of  the  land-owner;  for  it 
is  only  required  that  the  application  and  the  notice  shall  state 
*'  the  place  of  beginning,  the  intermediate  points,  if  any^  and 
the  place  of  termination"  of  the  road;  (Gen.  Stat.  898,  §§2, 
3.)  We  suppose  a  petition  or  application  and  notice  for  open- 
ing a  road  "from  Lancaster  to  Atchison,"  or,  *'from  Muscotah, 
via  Effingham  and  Monrovia,  to  Atchison,"  would  be  suf- 
ficient; and  yet  no  land-owner  would  know  therefrom  that  the 
taking  of  any  part  of  his  land  was  contemplated.  It  has  been 
repeatedly  decided  in  New  York,  that  commissioners  of  high- 
ways may,  upon  their  own  motion,  and  without  any  appli- 
cation therefor,  lay  out  a  highway.  20  K  Y.  252,  255;  28 
N.  Y.  297,  305;  19  Barb.  179,  187,  189. 

The  plaintiff  rested  his  case  upon  proof  that  he  bought 
twenty  acres  of  land  nearly  a  year-and-a-half  after  the  open* 
ing  of  the  road  on  the  west  line  of  the  tract,  well  knowing  of 
the  actu^  existence  of  the. road.  He  then  assumed  that  it  lay 
upon  the  defendants  to  show  that  every  proper  step  was  taken 
for  a  statutory  appropriation  of  the  latid  of  his  grantor  to  pub- 
lic use  as  a  rpad.  The  exhibit  attached  to  plaintiff's  petition, 
shows  that  a  written  application,  signed  by  more  than  /twelve 
persons,,  was  presented  to  the  county  board.  The  plaintiff 
does  not  aittempt  to  show  that  they  were  not  ^<  householders  of 
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the  eountyi  residing  in  the  vicinity"  of  the  propoeed  road^  but 
assomeB  that  it  devolved  upon  the  defendants  to  prove  that 
the  petitioners  were  such  householders  of  the  vicinity.  This 
point  has  been  expressly  ruled  against  the  plaintiff  in  Willis  v. 
Sproide^  13  Eas.  257,  265.  He  does  not  even  allege  in  his 
petition  that  no  bond  was  entered  into  as  required  by  §  1  of 
the  road  law;  but  he  claims  that  it  rested  upon  the  defendants 
to  prove  that  such  a  bond  was  given,  with  sufficient  security. 
He  does  not  allege  that  no  notice  was  advertised  or  posted  as 
required  by  §  3,  yet  it  does  come  out  in  evidence  that  such 
notice  was  pablished.  But  he  claims  that  it  was  fatal  to  the 
defense  that  we  did  not  prove  tiie  posting  of  the  notice  in  the 
township  and  in  the  county  clerk's  office.  The  plaintiff  al- 
leges that  no  legal  highway  exists  upon  these  premises,  and 
it  devolves  upon  him  to  show  this  to  the  satis&ction  of  the 
court,  as  the  first  step  toward  the  extraordinary  remedy  which 
he  seeks.  If  the  application,  the  bond,  and  the  notice  are  jur* 
isdictional,  and  want  of  jurisdiction  is  relied  upon,  then  it  de- 
volves upon  the  plaintiff  to  show  the  absence  of  at  least  one  of 
them.  Here  he  is  asserting  a  right  as  against  the  public — at- 
tempting to  deprive  the  people  of  an  easement  which  they 
have  been  enjoying  for  years  past  If  the  public  were  plain- 
tiffii,  asserting  against  Oliphant  as  defendant  a  right  not  before 
claimed,  and  which  had  been  previously  enjoyed  by  him  ex- 
clusively, the  rule  might  be  different  It  rests  upon  the  plain- 
tiff to  support  the  allegations  of  his  petition,  not  upon  the 
defendants  to  disprove  them;  (16  HI.  548.)  It  is  alleged  in  the 
petition  and  admitted  by  the  answer,  that  the  road  in  question 
was  platted  and  recorded  in  the  proper  public  office.  It  ap- 
pears from  the  transcript  that  all  the  proceedings  were  re- 
corded which  the  law  requires  to  be  recorded.  And  the 
statute  makes  this  record  prima  facie  evidence  of  the  state- 
ments therein  contained;  (Gen.  Stat  264,  §  49.)  The  record 
is  regular,  and  shows  that  the  viewers  were  required  to  and 
did  lay  out  the  road  over  the  southeast  quarter.  Has  the 
plaintiff  disproved  this  prima  facie  case  made  against  himself? 
He  presents  what  be  claims  to  be  tiie  original  application. 
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Bat  for  aught  we  know,  an  amended  one  may  have  been  sub- 
stitated,  and  afterward  lost  from  the  files.  The  misdescription 
was  amendable,  and  as  the  record  is  correct  and  regular,  this 
coTirt  should  treat  the  application  as  amended.  (53  Penn.  St 
887,  890;  15  Iowa,  218,  216.)  It  is  true  that  the  original  ap- 
plication presented  describes  the  land  as  the  southwest  quarter. 
But  it  shows  the  initial  point  to  be  White  Oak  Grove,  which 
-vras  on  the  south  line  of  the  southeast  quarter.  It  describes 
the  course  of  the  road  as  northwest^  and  the  terminal  point  as 
the  Atchison  county  road  at  Scruggs^  land.  This  terminal 
point  was  in  the  middle  of  the  north  line  of  the  souttieast 
quarter.  The  initial  point  could  not,  therefore,  be  in  the 
southwest  quarter.  It  was  an  impossible  description,  and  a 
mistake  that  could  not  mislead  any  person  familiar  with  the 
location.  Certain  and  fixed  monuments  ought  to  control,  and 
any  mistaken  description  of  the  quarte resection  should  be  dis- 
regarded. When  effect  cannot  be  given  to  every  part  of  a  de- 
scription of  land,  what  is  most  certain  and  material  should 
control:  3  Washb.  on  Real  Prop.  850;  4  Mass.  196;  2  Gush. 
892;  1  Cow.  605;  86  K  H.  91;  6  Gray,  467,  471,  472;  5  Met 
15.  Id  eertum  est  quod  certum  reddi  potest.  And  as  a  discre- 
tion is  vested  in  the  viewers  in  the  selection  of  the  route,  the 
courts  will  not  interfere  unless  to  prevent  its  abuse.  As  to 
departures  held  not  to  vitiate:  64  Penn.  St  187;  5  Allen,  221; 
14  Kas.  478. 

The  rights  of  the  plaintiff  can  in  no  event  be  superior  to 
those  of  his  grantors,  but  may  be  inferior,  as  we  think  they 
are  in  this  case.  Henderson  and  Taylor,  plaintiff's  grantors, 
could  not  have  maintained  such  an  action  as  this.  They  re- 
sided in  Leavenworth  county,  and  it  was  therefore  unnecessary 
to  give  them  the  notice  required  by  §  4  of  the  road  law.  Hen- 
derson consented  to  the  opening  of  a  neighborhood  road,  with- 
out compensation,  in  the  very  place  where  the  road  is  now 
located  and  used*  And  before  the  road  was  established,  both 
Henderson  and  Taylor  were  notified  of  the  action  of  the 
viewers  and  the  proposed  taking  of  their  land,  and  they  fully 
understood  that  they  might  claim  damages;  and  yet  they  did 
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not  do  BO.  The  plaintiff  claims  that  this  finding  is  improper; 
but  this  is  scarcely  debatable;  for,  besides.being  without  merit, 
this  objection  is  not  properly  presented  in  the  record,  and  the 
court  should  disregard  it,  because  the  objection  to  the  evi- 
dence on  which  the  finding  is  based  is  not  specific,  and  be- 
cause it  is  not  presented  either  in  a  bill  of  exceptions,  or  case 
made;  and  its  insertion  in  the  journal  entry  was  improper. 
Again,  a  verbal  consent  to  the  appropriation  of  land  for  pub- 
lic purposes  is  sufficient  ^'  The  owners  of  the  land  were  not 
contesting,  and  by  their  claiming  no  damages  were. consenting 
to  such  location  and  use.''  The  plaintiff  is  chargeable  not  only 
with  his  own  knowledge  of  the  proceedings,  but  also  the  ac- 
quiescence of  his  grantors,  and  the  delay  of  himself  and  his 
grantors  in  commencing  an  adversary  proceeding.  The  road 
was  in  actual  use  between  four  and  five  years  previous  to  the 
commencement  of  this  action,  and  the  plaintiff  knew  all  this 
time  that  it  was  established  by  the  proper  authorities  of  the 
county,  and  duly  platted  and  recorded. 

K  the  plaintiff  ever  had  a  cause  of  action,  when  did  it  ac- 
crue 7  We  think  it  accrued  to  his  grantors  in  August  1870, 
when  the  road  was  officially  established  and  opened  with  their 
knowledge;  and  by  the  conveyance  to  the  plaintiff,  his  right  of 
action,  if  he  obtained  any  under  the  purchase,  would  relate 
back  to  that  period.  But  even  if  such  right  of  action  did  not 
accrue  to  him  until  his  purchase,  still  it  is  barred,  for  he  ob- 
tained his  deed  December  7th  1871,  and  did  not  commence 
his  action  until  February  5th  1876.  (Gen.  Stat  683,  §18,  clause 
8.)  But  waiving,  for  the  present,  the  consideration  of  the 
statute  of  limitations,  and  granting  tiiat  Henderson  and  Taylor 
had  a  cause  of  action  of  some  kind,  it  does  not  follow  thfit  the 
plaintiff  obtained  it  by  procuring  a  deed  for  the  land.  The 
authorities  establish  the  doctrine  that  he  did  not  He  cannot 
maintain  this  action,  nor  any  other  kind  of  an  action  in  the 
premises;  13  Barb.  646^  664;  82  Texas,  728;  6  Dntcher,  206, 
218.  He  is  not  even  entitled  to  the  damages  which  Henderson 
and  Taylor  might  have  legally  cltiimed  at  the  time.  Those 
damages  are  only  recoverable  (if  atitU,)  by  H^  ft  T*;  11  Bicby 
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Law,  91;  25  Wis.  641,  648;  26  Vt  670;  72  Penn.  8t  886. 
According  to  the  plaintiff's  own  showing,  it  was  the  real  es- 
tate of  Henderson  and  Taylop  that  was  injared.  They  mi|^t 
insist  npon  or  waive  any  right  or  claim  which  they  had  against 
the  public.  Oliphant  had  no  interest  in  the  matter;  he  had 
no  right  to  object  to  the  proceedings  to  establish  the  road;  he 
could  not  appeal  from  the  action  of  the  board  in  failing,  to 
award  damages.  The  law  does  not  permit  him  to  get  into  a 
controTersy  with  the  public  by  a  purchase  of  the  land. 

The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  This  a  road  ease,  an  action  in  which  the  pres- 
ent owner  of  a  few  acres  attempts  by  injunction  to  close  up  a 
road  opened  and  used  by  the  public  over  said  tract  long  before 
he  acquired  any  title  thereto.  The  facts  are  these:  For  several 
years  past  the  plaintiff  has  resided,  his  wife  being  the  owner, 
upon  the  N.W.^  of  S.B.^  of  section  24,  township  7,  range  21, 
in  Atchison  county*  While  thus  residing,  and  in  June  1870, 
a  petition  was  presented  to  the  county  board  for  a  road  which 
was  intended  by  the  petitioners  to  cross  the  S.E.^  of  section  24, 
bat  in  &ct  named  the  S.W.^  of  said  section.  The  road  was 
simply  to  cross  the  quarter-section.  The  description 
sMMitor  ijj  ^jj^  petition  as  it  now  appears  reads, "  a  road  com- 
mencing at  abont  thirty  rods  west  of  the  southeast 
corner  of  the  S.W.^  section  24,  T.  7,  B.  21,  and  on  the  south 
line  of  said  quarter,  thence  running  in  a  northwesterly  direc- 
tion to  the  north  line  of  said  S.W.^,  aboitt  eighty  rods  from 
the  northeast  corner  of  said  quarter  of  section  24,  township  7^ 
range  21,  and  intersecting  the  Atchison  county-road  at  S. 
Scruggs^  land."  In  the  petition  as  originally  brought  to  the 
county  clerk's  office  the  initial  point  was  described  as,  ^^  White 
'  Oak  Grove,  on  the  Leavenworth  county^oad,''  but  was.  at  the 
time  of  filing  changed  by  the  clerk,  with  the  consent  of  the 
principal  petitioner.  The  mistake  in  the  description  was  one 
that  could  not,  as  the  court  finds,  have  misled  any  one  fkmiliar 
with  the  locality.  At  this  time  the  ST.E.^  of  the  8.2!.^  was 
owned  by  Henderson  and  Taylor,  and  the  west  sizt^  acres  of 
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the  S.^  of  S.E.^  by  one  James  Boton,  aad  the  east  twenty 
aores  by  one  Cook.  ^^At  the  time/'  as  the  findings  go  on  to 
read,  "the  viewers  met  to  lay  out  a  road  under  the  order  is- 
sued on  such  petition,  the  plaintiff  met  such  viewers  near  the 
southeast  corner  of  said  southeast  qaarter,  where  they  pro- 
ceeded to  begin  the  location  of  such  road  under  such  order, 
and  demanded  to  see  their  authority  for  laying  out  sach  road. 
The  surveyor  exhibited  the  order  of  the  county  board  requiring 
such  road  laid  out  as  now  described  in  such  petition,  and  pliun- 
tiff  then  notified  said  viewers  and  surveyor  that  they  were  then 
half-a-mile  east  of  the  proposed  location  of  such  road,  as  called 
for  in  such  order,  and  then  denied  their  right  to  proceed  to 
lay  out  a  road  anywhere  on  such  southeast  quarter,  but  under 
such  order  they  must  go  half-a-mile  west  of  where  they  then 
were,  to  locate  such  road. 

^^On  further  conversation,  Oliphant  offered  to  permit  the 
road  to  run  across  the  northwest  quarter  of  said  southeast 
quarter,  on  the  line  of  the  old  Indian  trail,  for  $500,  or  to  per- 
mit it  to  run  on  the  east  line,  giving  one-half  the  road,  for 
$200,  which  the  viewers  declined  to  give;  and  on  the  repre- 
sentation of  a  bystander,  that  Henderson  and  Taylor  would 
give  the  right-of-way  for  such  road  over  their  land,  the  viewers 
informed  said  Oliphant  that  they  would  not  take  any  of  said 
northwest  quarter  of  said  southeast  quarter,  but  would  locate 
the  road  east  of  the  east  line  of  said  northwest  forty  acres; 
and  thereupon  Oliphant  said  that  he  had  nothing  to  say,  if 
they  did  not  disturb  his  forty  acres.  And  the  said  Oliphant 
then  went  away,  ani  said  viewers  then  proceeded  to  lay  out 
such  road  on  the  west  side  of  the  northeaat  quarter  of  said  • 
southeast  quarter,  taking  forty  feet  off  said  west  side,  and 
allowed  damages  to  Boton,  but  none  to  Cook,  or  Henderson 
and  Taylor,  over  whose  land  the  road  was  located;  and  no 
damages  have  ever  been  allowed  or  paid  for  the  location  of 
such  road  across  the  northeast  quarter  of  said  southeast  quar- 
ter. The  said  Henderson  and  Taylor  resided  in  Leavenworth 
county. 

"  Neither  Henderson  nor  Taylor  was  present;  and  the  entire 


Digitized  by 


Google 


JULY  TERM,  1877-  896 

Opinion  of  the  xCourt 

road,  forty  feet  wide,  was  located  on  the  weat  side  of  their  land, 
and  from  a  point  on  the  county-line  about  thirty  rods  west  of 
the  soatheast  corner  of  the  southeast  quarter  of  said  section, 
thence  northerly,  to  the  center  of  said  quarter,  thence  due 
north  across  said  quarter,  the  initial  point  as  actually  located 
being  at  White  Oak  Grove,  on  the  line  of  Leavenworth  county, 
and  the  terminal  point  being  at  the  intersection  of  the  AtcM- 
son  road  at  Scruggs'  land 

"After  the  report  of  said  viewers  was  confirmed,  such  road 
was  cut  out  through  the  timber  on  said  land,  twenty  feet  wide, 
and  the  timber  thrown  to  one  side,  and  left  there,  and  a  road 
as  so  opened,  has,  ever  since  August  1870,  been  opened  and 
traveled  as  a  public  highway,  the  same  having  been  opened  by; 
the  road  overseer  by  order  of  the  board  of  county  commission- 
ers, of  which  &ct  plaintiff  had  full  knowledge." 

Neither  upon  the  face  of  the  petition,  nor  upon  the  county 
records,  does  it  appear  affirmatively  that  the  petitioners  were 
householders.  The  language  of  the  petition  is,  "  the  under- 
signed persons  liable  to  be  assessed  for  highway  labor."  And 
it  is  stated  in  one  of  the  findings,  that  ^^  no  evidence  was  of- 
fered showing  that  any  of  the  signers  to  such  petition  were 
householders  of  said  county,  or  that  any  bond  was  entered 
into,  or  that  any  notice  that  such  petition  would  be  presented 
was  given  by  any  advertisement  set  up  in  the  county  clerk's 
office,  and  in  the  township  of  Walnut  in  which  such  proposed 
road  was  designed  to  be  laid  out;  but  the  then  county  clerk 
was  a  witness,  and  testified  that  he  filed  all  papers  and  proofs 
brought  to  his  ofiGice  in  such  matter,  and  had  no  knowledge  of 
any  notice  whatever  having  been  given,  and  he  thought  that 
the  change  in  the  description  in  such  petition  was  in  &ct  made 
at  the  time  when  the  county  board  acted  on  same  on  July  8th. 
The  above  finding  is  made  because  true,  and  to  avoid  a  formal 
bill  of  exceptions/' 

The  report,  survey,  and  plat  seem  to  be  regular,  and  duly 
recorded.  In  December  1871  plaintiff  bought  the  W.^  of 
'S.K^  of  S.E.(  of  section  24  firom  Henderson  and  Taylor, 


Digitized  by 


Google 


896  SUPREME  COURT  OF  KANSAS. 

Oliphant  y.  Comm'n  of  Atchison  Co. 

and  received  a  warranty  deed  therefor.  After  plaintiffs  pur- 
chase  in  1871,  he  petitioned  the  county  board  for  a  vacation  of 
this  road,  and  appealed  from  the  decision  of  the  board  to  the 
district  court,  but  thereafter  dismissed  the  appeal,  and  in  Feb- 
ruary 1875  commenced  this  action  of  injunction.  It  also  ap- 
pears that  he  cleared  up  a  portion  of  this  twenty  acres,  and 
made  several  attempts  to  fence  up  the  cleared  land,  together 
with  the  road,  but  was  each  time  prevented,  so  &r  as  the  road 
is  concerned,  by  the  defendants.  The  testimony  taken  on  the 
trial  was  not  preserved,  so  that  we  have  only  the  pleadings  and 
findings  before  ns.  To  the  petition  was  attached  a  transcript 
of  the  record  and  papers  in  the  proceedings  of  the  county 
board. 

Upon  these  fkcts  we  remark — first,  that  injunction  is  a 
proper  action  in  a  case  like  this;  that  a  party  having  the  legal 
title  to  and  right  of  possession  of  a  tract  of  land,  upon  which 
the  public,  without  any  legal  authority  therefor,  is  claiming  an 
easement  in  the  shape  of  a  highway,  may,  if  his  attempts  to 
take  possession  of  said  apparent  highway  and  close  it  up  are 
resisted  by  the  public  authorities,  maintain  injunction  to  re- 
strain them  from  further  interference  with  his  rights.  We  do 
not  decide  that  is  the  only  remedy  he  may  pursue,  but  that  it 
is  an  adequate  and  proper  one. 

n.  The  statute  of  limitations  has  not  run  against  this 
action.  While  it  might  have  run  as  against  an  action  of  tres- 
pass, for  the  first  opening  of  the  road,  yet  the  public  acquire 
no  rights  to  the  possession  of  property,  by  mere  prescription, 
any  sooner  than  individuals;  and  the  mere  occupancy  of  land 
by  the  public  for  a  highway  for  a  period  of  five  years,  vests  no 
title  thereto  in  them,  and  at  the  end  of  the  five  years  the 
owner  may  attempt  to  take  possession,  and  if  resisted  may 
maintain  injunction  to  restrain  such  resistance. 

UL  Plaintiff  was  in  no  manner  estopped  by  what  took 
place  at  the  time  of  the  meeting  of  the  viewers  from  now 
asserting  his  claims  to  the  land  occupied  by  the  highway.  All 
that  h)^  did  then  was  to  maintain  hh  rights  to  the  land  he  was 
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interested  in  as  occupant^  and  husband  of  the  owner*  And 
when  they  were  secnred,  and  the  viewelrs  agreed  to  locate  the 
road  over  other  lands,  his  right  to  make  objection  ceased,  and 
a  mere  declaration  that  he  had  nothing  further  to  say,  did  not 
eetop  him  from  thereafter  asserting  fall  title  and  right  of  pos- 
session  to  land  snbeequently  purchasedi  even  to  the  extent  of 
disputing  the  validity  of  the  road  then  attempted  to  be  laid 
out  over  the  land  thus  purchased.  Scarcely  a  single  element 
of  estoppel  is  present  Clark  v.  Ooolidge^  8  Eas.  196.^ 

rV.  The  proceedings  in  this  case  for  the  laying  out  of  the 
road  cannot  be  sustained  under  the  authority  granted  in  see* 
tion  16  of  the  act  concerning  counties  and  county  officers, 
(Gen.  Stat  267,)  to  county  commissioners  ^^to  lay  out,  alter, 
or  discontinue  any  road  running  through  one  or  more  town* 
ships  in  such  county,  and  also  to  perform  such  other  duties  re* 
epecting  roads  as  may  be  provided  by  law,''  and  independent 
of  the  provisions  of  the  act  concerning  roads  and  highways. 
(Gen.  Stat  oh.  89.)  For  if  it  were^  conceded  that  said  section 
grants  authority  to  the  commissioners  of  their  own  motion^ 
and  without  previous  petition,  to  lay  out  a  road,  yet  such 
grant  of  power  would  not  carry  with  it  authority  to  delegate 
the  power  to  others,  and  the  road  in  this  case  was  not  laid  out 
by  the  commissioners,  but  by  viewers  appointed  by  them. 
Qui  faeii  per  alium^  faeit  per  se^  may  be  true  of  individual 
action,  but  is  not  of  official  and  quasi  judicial  action.  The 
authority  to  appoint  viewers  is  contained  only  in  chapter  89, 
above  cited;  and  for  the  proceedings  prescribed  in  that  chap- 
ter a  petition  is  an  essential  prerequisite. 

V.  Whether  the  rule  be,  in  cases  of  this  kind,  that  the  bur- 
den of  proof  is  on  the  plaintiff  to  show  that  the  road  proceed- 
ings were  void,  or  upon  the  defendant,  after  plaintiff's  proof 
of  title  to  the  land,  to  show  -that  they  are  valid,  need  not  be 
decided;  for  conceding  (though  only  for  the  purposes  of  this 
case)  the  former  to  be  tl^e  correct  rule,  yet,  if  the  papers  and 
proceedingd  before  the  oounty  board  when  offered  in  evidence 
by  the  plaintiff  do  not  upon  their  fiice  show  jurisdiction,  he 
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has  made  oat  a  prima  facie  case,  and  is  not  compelled  to  go 
oatside  the  record  and  prove  by  parol  the  non-existence  of 
jariBdictional  facts.  In  other  words,  he  may  rest  upon  the 
record,  if  the  record  fails  to  show  jurisdiction.  There  is  no 
presumption  in  favor  of  tribunals  of  limited  mid  special  juris- 
diction of  the  existence  of  facts  oatside  of  those  named  in  the 
record.  A  party  asserting  their  existence,  must  prove  them, 
or  the  case  will  stand  as  though  they  did  not  exist. 

YI.  A  petition  signed  by  at  least  twelve  householders,  is  a 
condition  precedent  to  the  exercise  of  any  authority  on  the  part 
of  the  commissioners  under  the  roads-and-higbways  act.  Its 
existence  is  a  jurisdictional  &ct.  (  Willis  v.  Sproule^  18  Kas.  257; 
Omm'rs  Waubaunsee  County  v.  Muhknbaeker^  ante,  129,  132.) 
If  the  record  upon  its  face  fails  to  show  affirmatively  the  exist- 
ence of  this  fact,  the  proceedings  will,  when  attacked  directly 
by  petition  in  error,  be  held  void;  (ante,  p.  182.)  If  attacked 
collaterally,  as  in  this  case,  doubtless  the  fact  that  the  peti- 
tioners were  householders,  and  residing  in  the  vicinity  of  the 
road,  might  be  proved  by  evidence  aliunde  the  record ;  ( Willis 
V.  Sprotdey  18  Eas.  257,  264,  and  cases  there  cited;)  but  if  not 
thus  proved,  and  the  record  does  not  disclose  the  fact,  the  pro- 
ceedings must  be  held  void. 

We  have  been  not  a  little  embarrassed  by  the  effort  of  coun- 
sel to  make  a  finding  serve  the  purpose  of  both  a  finding,  and 
a  bill  of  exceptions.  The  purposes  and  scope  of  the  two  are 
entirely  dissimilar.  The  one  narrates  the  evidence  as  it  is  of- 
fered, the  other  states  the  facts  the  court  finds  to  have  been 
proved  by  such  testimony.  The  one  states  what  took  place  at 
the  trial,  the  other  what  existed  before  suit  was  commenced. 
A  statement  therefore,  in  a  finding,  that  such  evidence  was  or 
was  not  given,  may  be  entirely  ignored.  At  first  we  were  of 
the  impression  that  this  would  .compel  an  affirmance  of  the 
judgment,  and  are  far  from  clear  that  such  ought  not  to  be  the 
decision.  But  to  the  petition  is  attached  the  record  of  the 
proceedings  before  the  county  board,  and  this  record  is  not  de- 
nied in  the  answer.    This  record  finis  to  show  that  the  petitioners 
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were  householders.  Prima  facie  it  shows  that  the  county  board 
had  no  jurisdiction,  and  that  the  proceedings  were  void*  This 
record  was  in  evidence.  There  is  no  finding  that  the  petition- 
ers were  householders,  none  that  a  sufficient  petition  was  pre- 
sented, and  no  fact  stated  anywhere  in  the  findings  from 
which  it  can  be  Inferred  that  a  sufficient  petition  existed.  We 
therefore,  though  with  grave  doubts  of  the  correctness  of  the 
ruling,  order  that  the  judgment  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 
All  the  Justices  concurring. 


Gborob  Soabborough  et  al.  v.  Albbbt  G.  Smith. 

L  AonoNs;  Rbal  Pbopbbtt;  WJicU  Causes  of  Action  May  be  Umied,  The  fol- 
lowing caasea  of  action  may  be  united  in  the  same  action,  to-wit— a 
caase  of  action  for  the  recovery  of  real  property ;  a  cause  of  action  for 
the  value  of  the  rents  and  profits  of  such  real  property;  and  a  cause  of 
action  for  the  partition  of  such  real  property.  IBlack  v.  Dmke,  28-484; 
ScanUin  v,  AUiicn,  32-379;  Auld  v.  Smith,  23-66.] 

2. Worde  and  Phrases,  Defined,     The  meaning  of  the  following 

words  discussed,  to-wit:  "cause  of  action;"  "arises  out  of;"  ** transac- 
tions;" "connected  with;"  "subject  of  action;"  "subject-matter  of  the 
action,"  and  "  object  of  the  acti  on." 

^  ■  Parttiion;  Possession  not  Necessary,     Where   said   above-men- 

tioned caoaea  of  action  are  all  united  in  one  petition,  it  is  not  necessary 
that  the  plaintiff  should  allege  in  his  petition  that  he  is  in  the  posses- 
sion of  said  real  property,  in  order  to  maintain  his  cause  of  action  for  par- 
tition. On  the  contrary,  he  may  allege  that  he  is  not  in  possession,  and 
that  the  property  is  held  adversely  to  him  by  the  defendant,  provided 
that  he  also  alleges  that  he  is  entitled  to  the  immediate  possession  of  the 
property.  [In  connection  with  pages  406, 407, and  408,409,  see  Cwrtxs  v. 
Parker,  29-133;  HiaU  v.  Parker,  2^111.1 

Error  from  Atchison  District  CburL 

BiOTHy  defendant  in  error,  filed  his  petition  to  eiSect  a  parti- 
tion of  oertain  real  estate  situated  in  the  city  of  Atchison, 
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alleging  that  the  same  was  improved  property,  with  store- 
honse  thereon,  and  baildings  of  a  permanent  character.  He 
claimed  that  he  had  been  the  fee-simple  owner  of  the  undi- 
vided-balf  of  said  real  estate  since  1856;  that  Scarborough 
claimed  to  be  the  owner  of  the  other  undivided-half  of  said 
real  estate,  and  also  alleging  that  Scarborough  had  been  letting 
the  premises  and  enjoying  the  rents  and  profits.  In  the  same 
petition,  Avid  and  Slebbins  were  joined  as  co-defendants,  as 
claiming  some  interest  in  the  premises  nnder  a  tax-deed. 
Trial  at  the  November  Term  1874  of  the  district  court  Judg- 
ment was  rendered  in  favor  of  Smithy  that  Auld  and  Stebbins  be 
barred  from  setting  up  any  claim,  title,  interest,  lien,  or  estate 
to  the  property  in  controversy,  and  that  the  property  be  parti- 
tioned between  Smith  and  Scarborough.  The  defendants  appeal, 
and  bring  the  case  here  on  error.  The  material  £Eicts  are  fully 
stated  in  the  opinion. 

Everest  ^  Waggener^  for  plaintiffs  in  error. 
W.  W.  GhUhrie,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  This  case  is  badly  mixed.  Just  what  kind 
of  action  or  actions  the  plaintiff  intended  to  bring,  we  can 
hardly  tell.  But  even  if  that  problem  were  satisfactorily 
solved,  still  the  case  would  not  then  be  relieved  from  all  diffi- 
culty. There  are  some  inherent  complications  and  intricacies 
equally  difficult  of  solution.  The  petition  below  is  drawn  up 
in  form  as  though  it  was  intended  to  state  only  one  cause  of 
action;  and  yet  the  petition  asks  for  several  different  kinds  of 
relief,  and  such  as  are  usually  granted  only  in  different  kinds 
of  action.  It  in  substance  asks  that  the  plaintiff  shall  recover 
the  undivided-half  of  certain  real  property  of  which  he  is  not 
now  in  possession;  that  a  certain  tax  deed  on  said  real  prop- 
erty be  set  aside  and  held  for  naught;  that  a  certain  supposed 
cloud  upon  the  plaintiff's  title  be  removed;  that  certain  rents 
and  profits  received  by  the  several  defendants  for^the  Qee  of 
said  property  be  accounted  for  by  each  of  the  defendants,  re- 
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spectivelj;  fhat  the  said  real  property  be  partitioned,  and  one- 
half  thereof  given  to  the  plaintiff  in  severalty,  "  and  that  each 
of  the  defendants,  their  heirs  and  assigns,  be  barred  from  set- 
ting ap  any  claim  to,  interest  or  estate  in,  or  title  to,  or  lien 
upon  the  same.''   Now  whatever  this  action  or  any  part  thereoi' 
may  be  called,  still  it  is  all  brought  or  intended  to  be  brought 
under  the  ix)de  of  civil  procedure;  and  therefore  under  such 
code  we  suppose  that  ^^  the  court,  in  every  stage  of  action,  must 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  pf  the  adverse 
party;  and  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect"  (Gen.  Stat.  655,  §  140.)    "And  all  pro- 
ceedings under  it,  (said  code,)  shall  be  liberally  construed,  with 
a  view  to  promote  its  object,  and  to  assist  the  parties  in  ob- 
taining justice.'' .  (Gen.  Stat  681.)     Said  petition  was  not 
attacked  in  the  court  below  in  any  manner  except  by  demurrer. 
Ko  motion  was  made  to  require  that  it  be  made  more  definite 
and  certain;  or  that  the  several  causes  of  action  therein  stated, 
be  separately  stated  and  numbered;  or  that  any  portion  thereof 
be  stricken  out  for  immateriality,  irrelevancy,  or  redundancy; 
and  indeed,  no  motion  was  made  attacking  the  petition  in  any 
manner  whatever.    The  demurrer  attacked  the  petition  on  the 
grounds,  first,  that  several  causes  of  action  were  improperly 
joined;  second,  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.    This  demurrer  was  overruled  by 
the  court  below,  and  this  is  one  of  the  rulings  now  complained 
of  by  the  defendants  below,  who  are  plaintiffs  in  error  in  this 
court    Whether  the  court  below  erred  or  not,  in  this  ruKng, 
is  the  principal  question  involved  in  this  case,  and  we  may  as 
well  consider  the  question  now,  and  before  passing  to  the  other 
questions, 

L  The  principal  question  involved  in  this  case  is,  whether 
there  were  in  fact  several  causes  of  action  improperly  joined, 
If  no  cause  of  action  was  in  &ct  stated  in  the  petition,  as  the 
defendants  below  claim  by  the  ftecond  ground  of  their  demur- 
rer,, then  of  course  several  causes  of  action  were  not  improperly 
joined.    But  supposing  that  there  was  a  cause  of  action  stated 

»-JiJroa. 


Digitized  by 


Google 


402  SUPREME  COURT  OF  KANSAS. 

Scarboroagh  y.  Smith. 

m  the  petition,  and  more  than  one:  then  were  there  several 
causes  of  action  improperly  joined?  The  question  is  not^ 
statement  of  Whether  the  several  causes  of  action  actually  stated 
piMuli^.  in  the  petition  were  stated  therein  in  an  improper 
manner;  for  such  a  question  cannot  be  raised  on  demurrer. 
But  the  real  question  is,  whether  the  several  causes  of  action 
actually  stated  in  the  petition  can  all  be  joined  or  united  in 
one  action.  The  petition  in  substance  and  effect,  though  not 
in  these  words,  states  we  think  about  as,  follows:  I\rsij  The 
plaintiff  belpw,  Albert  G.  Smith,  is  the  owner  and  entitled  to 
the  immediate  possession  of  the  undivided-half  of  the  west  55 
feet  of  lots  8  and  9,  in  block  12,  of  the  city  of  Atchison;  but 
he  is  not  in  the  possession  thereof,  and  has  not  be^i  in  the 
possession  thereof  for  several  years;  nor  has  he  received  any  of 
the  rents  or  profits  thereof  for  several  years.  Second^  George 
Scarborough,  one  of  the  defendants  below,  is  the  owner  of  the 
other  undivided-half  of  said  real  property,  (he  having  received 
bis  title  thereto,  by  a  deed  for  said  undivided-half  of  said  prop- 
erty from  Thomas  A.  and  Wm.  L,  Irvine,  who  were  formerly 
tenants  in  common  with  the  plaintiff.  Scarborough  was  for- 
merly in  possession  of  said  properly,  and  received  the  entire 
rents  and  profits  therefrom  for  several  years,  and  has  refused 
and  still  refuses  to  account  to  the  plaintiff  therefor,  or  for  any 
part  or  portion  thereof.  But  whether  Scarborough  is  still  in 
the  possession  of  said  real  property,  or  of  any  part  or  portion 
thereof,  is  not  very  clear.  If  he  is  not  in  possession  of  any 
part  or  portion  thereof,  then  Auld  and  Stebbins,  the  other  de- 
fendants, are  in  the  actual  possession  of  the  whole  of  it  Third, 
Auld  and  Stebbins  are  in  the  possession  of  at  least  an  undivided- 
half  of  said  property,  and  unless  Scarborough  is  in  possession 
of  the  other  half  they  are  in  actual  possession  of  the  whole  of 
it;  and  they  have  been  receiving  tlie  rents  and  profits  thereof 
for  several  years,  but  they  refuse  to  account  to  the  plaintiff  for 
any  part  or  portion  thereof.  They  hold  said  property  under  a 
quitclaim  deed  firom  Wm.  L.  Irvine  to  themselves,  and  a  tax 
deed  firom  the  county  clerk  of  Atchison  county  to  Wm.  L. 
Irvine.    Said  quitdaim  deed  was  executed  subsequently,  and 
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fiaid  tax  deed  prior,  to  the  execation  of  said  deed  for  the  andi- 
yided-half  of  said  property  from  Thomas  A.  and  Wm.  L.  Ir* 
Tine  to  Scarborough.  Said  tax  de^  is  void  on  its  face,  for 
reasons  stated  in  the  petition.  Thomas  A.  and  Wm.  L.  Irvine, 
the  plaintiff's  former  co-tenants,  are  not  parties  to  this  action, 
but  it  would  seem  from  the  petition  that  even  they  had,  long 
prior  to  their  transferring  any  interest  to  Scarborough,  ousted 
the  plaintiff  from  the  said  premises,  and  thereafter  received 
all  the  rents  and  profits  therefrom,  and  have  ever  since  refused 
to  account  to  the  plaintiff  for  any  part  or  portion  thereof  and 
Wm.  L.  Irvine  (one  of  the  plaintiff's  co-tenants)  took  a  tax 
deed  to  himself  for  the  whole  of  said  premises.  The  plaintifi 
closes  his  petition  by  asking  for  the  relief  heretofore  stated. 

We  suppose  the  plaintiff  sets  forth  in  his  petition  three 
causes  of  action :  first,  an  action  in  the  nature  of  ejectmenti 
under  section  596  of  the  civil  code,  for  the  recovery  of  his 
undivided-half  interest  in  said  real  property;  second,  an  action 
to  recover  the  value  of  his  portion  of  the  rents  and  profits  of 
said  real  property;  (see  Gen.  Stat  p.  541,  §  22,  p.  646,  §  88,  sub. 
6;)  and  third,  and  an  action  for  partition  of  said  real  property; 
(see  Gen.  Stat  753  to  755,  §§614  to  629.)  We  do  not  think 
^Mtinnii  ^^**  ^^  plaintiff  sets  forth  a  cause  of  action  to 
taMS^«r^it  quiet  title  or  possession,  or  to  remove  a  cloud 
an  proflts.  thcrefrom,  for  he  does  not  show  that  he  is  in  the 
possession  of  the  property  either  actually  or  constructively*-* 
a  necessary  element  in  that  kind  of  actions;  but  he  does  show 
that  others  are  in  the  actual  possession  of  the  property,  deny- 
ing his  right  and  title  to  the  property,  and  enjoying  the  pro- 
ceeds thereof.  By  the  plaintiff's  action  of  ejectment  however, 
he  can  virtually  quiet  his  title  and  possession,  and  remove  said 
supposed  cloud  from  his  title,  and  have  said  tax  deed  declared 
void,  provided  that  he  recovers  in  the  action;  for  such  an  ac- 
•  tion,  where  the  plaintiff  recovers,  settles  all  questions  between 
the  plaintiff  and  defendant  with  respect  to  the  property.  The 
said  causes  of  action  for  ejectment  and  for  partition  may  virtu- 
ally and  in  fact  be  only  one  cause  of  action.    The  plaintiff  has 
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8  right  in  law  to  possess  and  enjoy  some  specific  portion  of 
said  real  property,  and  the  defendants  deprive  him  of  this 
right  This  would  seem  to  constitute  the  elements  of  only  one 
cause  of  action;  and  yet  this  includes  both  the  causes  of  action, 
for  ejectment,  and  for  partition.  That  both  of  these  causes  of 
action  in  fact  constitute  only  one  enlarged  cause  of  action,  may 
be  the  view  that  the  supreme  court  of  Ohio  took  in  the  case 
of  Tabler  v.  Wiseman,  2  Ohio  St  208,  211.  In  that  case  the 
court  decided  that,  "In  Ohio,  a  right  of  entry  will  entitle  a 
party  to  the  proceeding  in  partition,  without  the  actual  seisin 
required  in  some  other  states.  If  the  tenant  is  not  prevented 
by  some  intervening  estate,  from  recovering  the  possession  by 
an  action  at  law,  he  will  not  be  disabled  to  prosecute  his  writ 
of  partition."  Now  if  the  two  causes  of  action  for  ejectment 
and  partition,  when  united,  constitute  only  one  enlarged  cause 
of  action,  then  it  is  entirely  unnecessary  to  inquire  in  this  case 
what  causes  of  action  may  be  united,  or  to  inquire  whether  the 
cause  of  action  for  rents  and  profits  may  be  united  with  this 
enlarged  cause  of  action;  for  on  the  final  determination  of  this 
action,  in  the  court  below,  nothing  was  allowed  the  plaintiff 
for  rents  and  profits.  We  shall  however  suppose,  for  flie  pur- 
poses of  this  action,  that  the  two  causes  of  action,  for  ejectment, 
and  for  partition,  are  two  separate  causes  of  action.  Then  can 
these  two  causes  of  action  be  united  in  one  action?  And  can 
they  both  be  united  with  another  fcause  of  action  for  rents  and 
profits  taken  from  the  same  real  property  ?  That  the  cause  of 
action  for  ejectment,  and  that  for  the  rents  and  profitis,  may  be 
united  in  the  same  action,  there  can  be  no  question.  Section 
88  of  the  code  provides,  that — 

"  The  plaintiflT  may  unite  several  causes  of  action  in  tiie  same 
petition,  whether  they  be  such  as  have  heretofore  been  denom- 
mated  legal,  or  equitable,  or  both,  where  they  all  arise  out  of 
either  one  of  the  following  classes:  *  ♦  *  Sixth,  Claims  to  . 
recover  real  property,  with  or  without  damages  for  the  with- 
holding thereof,  and  the  rents  and  profits  of  me  same."  (Gen. 
Stat.  645,  646.) 
'  The  question  however  still  remains,  as  to  whether  the  cause 
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of  action  for  partition  may  be  anited  with  tiie  other  two  causes 
of  action.  This  depends  upon  another  provision  of  said  sec- 
tion 88  of  the  code.    Said  section  provides,  that— * 

^^The  plaintiff  may  unite  several  causes  of  action  in  the 
same  petition,  whether  they  he  such  as  have  heretofore  been 
denominated  legal,  or  equitable,  or  both,  where  they  all  arise 
out  of  either  one  of  the  following  classes:  Firsts  The  same 
transaction,  or  transactions  connected  with  the  same  subject  of 
action.*' 

Now  whether  these  three  causes  of  action  may  all  be  united 
in  one  action,  or  rather  whether  the  cause  of  action  for  parti- 
tion may  be  united  with  the  other  two  causes  of  action,  de- 
pends upon  the  meaning  of  the  words,  <^  causes  of  action," 
"arise  out  of,"  "transactions,"  "connected*  with,"  and  "sub- 
xiamentoor  j^ct  of  actioD."  Wc  shall  uot  attempt  to  define 
**''"^  these  words  any  further  than  is  necessary  to  apply 
them  to  this  case.  Now  in  this  case  we  have  three  causes  of 
action:  First,  for  gectment — the  elements  of  which  are  as  fol- 
lows: the  plaintiff  has  a  right  to  the  possession  and  ei\jbyment 
of  said  real  property  in  common  with  his  co-tenant  or  co- 
tenants  ^^he  one-half,  and  his  co-tenant  or  co-tenants  the  other 
half — but  the  defendants  deprive  him  of  that  right  Second, 
for  rents  and  profits — the  elements  of  which  are  as  follows: 
the  plaintiff  has  a  right  to  the  use  and  enjoyment  of  oue-half 
■  of  the  rents  and  profits  of  said  real  property,  but  the  defend- 
ants deprive  him  of  that  right.  Third,  for  partition — the  ele* 
ments  of  which  are  as  follows:  the  plaintiff  has  a  right  to  the 
use  and  enjoyment,  if  he  prefers  it,  to  some  specific  moiety  of 
said  real  property,  the  same  to  be  set  off  to  him  in  severalty, 
but  the  defendants  deny  and  resist  such  right.  These  three 
causes  of  action  are  in  fact  all  founded  upon,  or,  in  other 
w<Mrds,  "arise  out  of,"  three  classes  of  infringements  upon  one 
single  right  of  tiie  plaintiff.  These  infringements  are  the 
^transactions"  out  of  which  the  plaintiff's  several  causes  oi 
action  arise,  and  are  jiist  such  "transactions"  as  are  eont^to- 
ptated  in  said  section  88  6f  the  code;  and  they  consist  merely 
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of  the  acts  of  the  defendants  in  contravention  of  the  said 

vofdiftiid         right  of  the  plaintiff.  .  The  word  ^^transactions," 

phnMadeflned.  ^  ^^^^  ^^  ^j^  section,  probablj  means,  whatever 

may  be  done  by  one  person  which  affects  another's  rights^  and 
out  of  which  a  cause  of  action  may  arise.  Said  single  right  of 
the  plaintiff  in  this  action,  consists  in  his  right  to  use  and  en- 
joy, in  the  manner  he  chooses,  his  said  interest  in  said  real 
property,  with  all  the  proceeds  and  avails  thereof.  This  right 
is  the  ''subject  of  action"  in  this  case.  It  is  the  basis  and 
foundation  of  the  whole  action.  Each  of  the  several  causes 
of  action  depends  entirely  for  its  support  upon  the  soundness 
and  validity  of  this  right;  and,  unless  such  right  can  be  main- 
tained, this  whole  action  must  fail.  The  phrase,  '^  subject  of 
action,"  would  probably .  ordinarily  have  a  broader  significa- 
tion than  we  have  given  it.  It  would  probably  ordinarily 
mean,  as  to  each  cause  of  action,  the  entire  '^subject-matter  of 
the  action."  But  for  the  purposes  of  uniting  various  causes  of 
action  it  cannot  have  a  broader  signification  than  we  have 
given  it  Of  course,  it  does  not  include  the  several  '^  transac- 
tions" "connected  with"  it,  and  out  of  which  the  several 
causes  of  action  arise;  for  the  "  subject  of  action  "  (the  ^^sams^* 
subject  of  action)  must  be  common  to  all  the  several  causes  of 
action  which  are  united,  while  the  several  "transactions"  can- 
not be  thus  common.  Each  transaction  or  class  of  transactions 
must  ordinarily  belong  to  a  different  cause  of  action.  And  of* 
course,  the  '•^subject  of  action"  is  not  the  ^^cawit  of  action,"  or 
the  cause  of  any  action,  or  any  cause  of  action.  It  is  simply 
one  of  the  elements  of  each  of  the  several  causes  of  action, 
uniting  and  binding  them  together  in  one  action.  The  legis- 
lature did  not  commit  the  folly  of  enacting,  that  several 
'^causes  of  action "  may  be  united  when  they  all  arise  out  of 
transactions  connected  w'.t^  the  same  ^^cauae  of  action."  Bat 
they  enacted,  that  several  ^^ causes  of  action"  may  be  united 
when  they  all  arise  out  of  transactions  connected  with  the 
same  ^^subjeet  of  action."  Neither  can  the  ^'subject  of  action" 
be  the  ^^  object  of  the  action."    The  >^  subject  of  actioa  "  must 
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exist  prior  to  the  creatioa  of  the  oausea  of  action  which  are  to 
be  united;  for  the  causes  of  action  are  such  as  ^^arise  out  of^* 
transactions  ^^connected  with**  the  "subject  of  action.*'  But  the 
"object  of  action"  is  only  brought  into  existence  by  the  com- 
mencement of  the  action  itself,  loag  after  both  the  "subject  of 
action"  and  the  "causes  of  action"  have  had  an  existence. 
The  "  object  of  the  action  "  is  the  thing  sought  to  be  attained 
by  the  action.  It  is  the  remedy  demanded,  the  relief  prayed 
for,  and  is  no  part  of  the  "subject  of  action,"  or  tl;ie  " cause  of 
action."  The  "subject  of  action,"  then,  not  being  the  whole 
of  the  "  subject-matter  of  the  action,"  nor  the  "  cause  of  ac- 
tion," nor  the  "object  of  the  action,"  we  think  it  is  just  what 
we  have  heretofore  stated  it  to  be.  It  is  in  this  case,  the  orig- 
inal right  of  the  plaintiff  to  enjoy  his  said  property  as  he 
pleases.  Now  this  right  being  the  "subject  of  action,"  and 
the  various  infringements  upon  this  right  being  the  "  transac- 
tions "  out  of  which  the  plaintiff's  several  "  causes  of  action  " 
arose,  it  is  clear  that  all  of  said  "transactions"  are  "connected 
with  the  same  subject  of  action; "  and  therefore,  that  all  of  the 
said  several  causes  of  action  may  be  united  in  one  action. 
This  view  of  the  law  is  also  in  accordance  with  the  general 
policy  of  the  code,  which  seems  to  be  to  have  the  whole  sub- 
ject-matter of  any  controversy  settled  in  one  action.  (See  Page 
V.  Webstetj  8  Mich.  278.)  We  would  also  refer  to  the  following 
sections  of  the  code  as  throwing  some  light  upon  the  question 
now  under  consideration: 

"  Sec  36.  Any  person  may  be  made  a  defendant,  who  has, 
or  claims,  an  interest  in  the  controversy  adverse  to  the  plain- 
tiff, or  who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  question  involved  therein." 

"  Sec.  41.  The  court  may  determine  any  controversy  be- 
tween parties  before  it,  when  it  can  be  done  without  prejudice 
to  the  rights  of  others,  or  by  saving  their  rights;  but  when 
a  determination  of  the  controversy  cannot  be  had  without 
the  presence  of  others,  the  court  must  order  them  to  be 
brought  in." 

"  Sbo.  616.  Creditors  having  a  specific  or  general  lien  upon 
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all  or  any  portion  of  the  property ^  [in  an  action  for  partition,] 
may  be  made  parties," 

'<  Sbo.  617.  The  answers  of  the  defendants  [in  an  action  for 
partition]  must  state,  among  other  things,  the  amount  and 
nature  of  their  respective  interests.  They  may  also  deny  the 
interests  of  any  of  the  plaintiffii,  or  any  of  the  defendants." 

<*Sbo.  629.  The  court  shall  have  fall  power  [in  an  action 
for  partition^  tamake  any  order,  not  inconsistent  with  the  pro- 
visions of  this  article,  [relating  to  partition,]  that  may  be  neo- 
essary  to  naake  a  just  and  equitable  partition  between  the 
parties,  and  to  secure  their  respective  interests." 

IL  Does  the  petition  state  fietcts  sufficient  to  constitute  a 
cause  of  action  for  partition?  It  may  be  said,  that,  admitting 
tumon,po^  that  all  the  several  causes  of  action  set  forth  in  the 
aM«^.  plaintiff's  petition  may  be  properly  joined  in  one 
action,  and  that  all  the  persons  made  parties. to  this  action  may 
properly  be  made  parties  thereto,  still,  can  a  plaintiff  in  parti- 
tion, who  is  not  in  possession  of  the  property  sought  to  be 
divided,  maintain  the  action?  (This  question  does  not  prop- 
erly arise  here;  but  as  it  is  in  the  case  we  shall  consider  it  now.) 
Whether  such  action  can  be  maintained,  we  think  depends 
upon  whether  the  plaintiff  is  entitied  to  the  immediate  posses- 
sion of  the  property,  or  not,  and  whether  his  petition  shows 
that  he  is  so  entitled  to  such  immediate  possession.  If  the 
plaintiff  is  entitled  to  the  immediate  possession  of  the  prop- 
erty, we  think  he  may  maintain  the  actioQ.  {TabUr  v.Wise- 
man^  2  Ohio  St.  208,  211.)  If  the  property  were  not  held 
adversely  to  the  plaintiff,  we  would  think  that  there  could 
scarcely  be  any  doubt  as  to  the  plaintiff's  right  to  maintain 
the  action.  But  even  where  the  property  is  held  adversely  to 
the  plaintiff,  we  would  still  think  that  the  plaintiff  might 
maintain  the  action  in  connection  with  an  action  for  the  re- 
covery of  the  property.  And  possibly  botii  actions  taken  to- 
gether, as  heretofore  suggested,  are  only  one  enlarged  action, 
and  that  an  action  for  partition.  Our  code  of  civil  procedure 
authorizes  the  action  for  partition,  but  does  not  prescribe  spe- 
cifically who  shall  briag  the  action,  or  what  kind  of  an  estate 
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or  interest  in  the  land  the  plaintiff  shall  have.  It  seems  to 
leave  the  matter  open  for  any  person  who  has  any  interest  in 
land  in  which  others  also  have  an  interest,  to  commence  the 
action.  Up  to  1868  the  statute  read,  ^^that  all  joint  tenants, 
tenants  in  common,  and  coparceners  of  any  estate  in  lands, 
tenements,  and  hereditaments,  within  this  state,  may  be  com- 
pelled to  make  or  suffer  partition  of  such  estate."  (Comp. 
Laws,  740,  §1.)  Sat  in  1868  this  provision  was  repealed,  and 
in  lien  thereof  it  was  enacted,  that  ^^when  the  olgect  of  the 
action  is  to  effect  a  partition  of  real  praperttfj  the  petition  must 
describe  the  property,  and  the  respective  interests  of  the 
owners  thereof,  if  known.*'  (Qen.  Stat.  758,  §614.)  Kow  the 
words,  '^real  property ,'*  as  nsed  in  our  statutes,  ^'include  lands, 
tenements,  and  hereditaments,  and  all  rights  thereto  and  in- 
terest therein,  equitable  as  well  as  legal.*'  (Qen.  Stat.  999,  §1, 
sub.  8.)  Under  our  statutes  the  action  of  partition  is  legal  as . 
well  as  equitable,  and  the  action  of  ejectment  is  equitable  as 
well  as  legal.  (As  to  ejectment  being  an  equitable  as  well  as 
legal  action  in  this  state,  see  Simpson  v.  Boring^  16  Eas.  248, 
251.)  The  same  court  has  jurisdiction  of  both  actions,  and 
the  two  actions  may  be  united  in  the  same  proceeding,  as  we 
have  heretofore  seen.  Therefore,  whatever  may  have  been  the 
reason  at  one  time  for  refusing  to  partition  land  where  the 
plaintiff  was  not  in  the  possession  thereof,  no  such  reason  now 
exists;  and  when  the  reason  for  any  particular  rule  ceases,  so 
does  the  rule  itself  cease.  This  disposes  of  the  material  ques- 
tion in  the  case,  and  it  is  unnecessary  to  consider  any  of  the 
other  questions  suggested  by  counsel. 

The  judgment  of  the  court  below  will  be  affirmed. 

Brbwsr,  J.,  concurring. 

HoBTON,  C.  J.,  not  sitting  in  the  case. 
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aetting  up  five  defenaes,  (and  we  hi^re  uee  the  word  *' defense" 
in  its  bro^est  sense)  ~ first,  a  general  denial;  seoond,  a  plea 
in  abatement,  that  the.  plaintiff's  claim  had  never  been  pre- 
sented to  the  oonnly  board;  third,  a  plea  in  bar,  that  the 
plaintiff's  services  were  voluntary,  and  that  no  contract  had 
ever  been  made  therefor;  fourth,  a  plea  in  abatement,  that 
the  plaintiff's  claim  had  never  been  passed  npon  by  the 
county  board;  fifth,  a  counter-claim  for  money  paid  to  other 
counsel  for  services  in  the  same  cases  in  which  plaintiff  daims 
he  was  employed.  The  plaintiff  filed  a  general  denial  in  reply 
to  this  answer,  and  the  case  was  tried  upon  the  issues  so 
joined. 

The  plaintiff  made  no  objection  to  trying  said  defenses  in 
abatement,  nor  to  trying  them  at  the  same  time  with  the  other 
defenses.  And  probably  no  such  objection  would  have  been 
Boiofpartiea.   available  even  if  made.    (See  civil  code,  §§94,  and 

lajj^trUlof     2gg  ^   ggy^  ^^^    g^^^  g^g^  gg^^    ^^   ^^^^  ^^  ^g^ 

Stein  V.  St.  L.  Mu.  Life  Ina.  Co.y  57  Mo.  87.)  The  judgment^ 
however,  if  it  were  rendered  on  the  defences  in  bar,  would  be  a 
final  determination  of  the  subject-ix\atter  of  the  action;  while 
if  it  were  rendered  on  the  defenses  in  abatement,  it  would  not 
necessarily  be  final.  The  defendant  objected  to  the  introduc- 
tion of  any  evidence  under  the  plaintifi's  bill  of  particulars, 
on  the  ground  that  the  said  bill  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  objection  was  properly  over- 
ruled. The-  bill  of  particulars  not  only  stated  one  cause  of 
action,  but  it  in  &ct  stated  three  causes  of  action — not  very 
formally  or  elaborately,  it  is  true,  but  still  it  stated  them.  It 
was  not  necessary  that  the  bill  of  particulars  should  have 
Fr«enUDg<d«iiB  statcd  that  the  several  claims  of  the  plaintiff  had 
boSr^  all  been  presented  to  the  county  board  for  allow- 
ance, and  had  been  acted  upon  by  them.  Such  a  presentation 
of  a  claim  ccmstitutes  no  part  of  a  plaintiff's  capse  of  actioi^ 
It  is  naerely  a  part  of  the  mode  of  procedure  to*  enforce  the 
causes  of  action  already  existing.  And  if  the  plaintiff  tsAh  to 
resort  to  this  mode  x>f  procedure,  the  foilure  is  merely  matter 
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for  defense — merely  matter  for  plea  in  abatement,  to  be  set  up 
by  the  defendant  itself. 

The  defendant  also  objected  to  tbe  introduction  of  any  parol 
evidence  tending  to  show  any  contract  on  the  part  of  the 
county  commissioners  authorizing  the  plaintiff  to  attend  to 
Lovntnoi.       said  suits.     This  objection  was  sustained,  and  in 
ESr^'oomittM,  this  we  think  the  court  below  erred.    This  evi- 
dence did  not  tend  to  contradict  anything  stated  in  the  county 
commissioners'  records,  but  simply  to  show  facts  which  had 
actually  occurred  but  had  not  been  entered  in  the  proper 
record-book  of  the  commissioners'  proceedings.     Ordinarily, 
the  records  of  the  county  commissioners  furnish  the  best  evi^ 
dence  of  the  acts  and  proceedings  of  such  commissioners;  but 
when  such  acts  and  proceedings  amount  in  law  to  a  contract, 
and  this  contract  is  for  servix^es,  or  property,  or  something  of 
value  to  be  furnished  by  the  other  party,  and  such  contract 
has  been  executed  by  the  other  party,  and  the  county  has  re- 
ceived the  benefit  of  such  services,  or  property,  or  thing  of 
value,  it  would  certainly  not  be  proper  to  allow,  the  county 
commissioners  to  then  defeat  an  action  for  such  services  or 
property  or  thing  of  value,  merely  because  the  county  com- 
missioners and  their  clerk  had  failed  to  do  their  duty  by  mak- 
ing their  records  show  all  their  acts  and  proceedings.    This 
has  virtually  been  so  decided  in  the  case  of  JBiUler  v.  CommWs 
of  Neosho  Cb.y  15  Kas.  178.    But  we  would  now  have  to  decide 
otherwise  if  we  should  now  hold  that  the  plaintiff  in  this  action 
could  not  prove  his  said  contract  by  any  other  evidence  than 
nxHuiiMti     ,  by  the  county  commissioners'  records.     We  think 
SSSb.         he  had  a  right  to  prove  the  same  by  parol  evidence. 
While  the  statute  (Gen  Stat  263,  §  44,)  requires  that  the  county 
clerk  shall  record  all  the  acts  and  proceedings  of  the  county 
board,  yet  there  is  no  statute  that  renders  such  acts  or  pro- 
ceedings void  if  not  recorded,  and  no  statute  that  makes  the 
records  of  the  county  board  the  only  evidence  of  their  acts  and 
proceedings. 

The  defendant  claims  that  the  error,  if  error  there  was,  in 
refusiiig  to  permit  the  plaintiff  to  prove  his  said  contract  by 
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parol  evidence,  waa  wholly  immaterial;  and  several  reasons  are 
urged  for  this  claim,  none  of  which  however,  are,  in  our  opinion, 
sufficient.  Even  if  a  judgment  should  have  been  rendered  in 
favor  of  the  defendant  on  its  pleas  in  abatement,  still  we  think 
the  error  was  material.  For  such  a  judgment  would  not  be 
conclusive  against  the  plaintiff's  claim  on  its  merits,  while  the 
judgment  that  was  actually  rendered  would  probably  be  con- 
clusive. The  judgment  actually  rendered  was  evidently  ren- 
dered on  the  defendant's  pleas  in  bar;  and  if  allowed  to  stand 
would  be  conclusive  and  final  against  plaintiff's  claims  on  their 
merits.  ^  We  think  however  that  the  defendant  was  not  entitled 
to  a  verdict  even  on  its  pleas  in  abatement.  But  we  do  not 
think  it  is  necessary  to  discuss  or  decide  this  question  now. 

We  suppose  there  can  be  no  question  as  to  the  right  of  a 
person  to  sue  a  county  on  a  claim  for  money  where  the  county 
through  its  proper  officers  and  agents  refuses  to  pay  such  daim. 
Leavenworth  Co.  v.  Brewer^  9  Kas.  807;  Armstrong  v.  Tama  Oo.j 
LUbiiitT  of      ^*  Iowa,  809.     (But  see  contra^  Brown  v.  Otoe  Go.,  6 

ooaai7.  Kcb.,  and  5  Cent  Law  Jour.  6.)  Our  statutes  make 
counties  quasi  corporations,  and  provide  that  they  may  "sue 
and  be  sued."  (Gen;  Stat.  258,  254,  §§  1,  5, 6.)  And  there  is  no 
statute  providing  otherwise.  When  a  county  refuses  to  pay 
its  debts,  it  may  "be  sued"  like  any  other  corporation,  or  per- 
son, and  no  statute  can  be  found  providing  otherwise.  The 
refusal  of  a  county,  through  its  agents,  to  pay  a  debt,  is  no 
more  a  judicial  determination  that  the  county  does  not  owe  the 
debt,  than  the  refusal  of  any  other  corporation,  or  person, 
through  its  or  his  agents,  to  pay  a  debt  is  a  judicial  determi- 
nation that  it  or  he  does  not  owe  the  debt  The  doctrine  that 
suits  against  counties  for  debts  may  be  maintained,  is  almost 
everywhere  upheld  by  the  courts. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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P.  B.  Plumb  v.  John  Bay,  as  Sheriff^y  ^. 

].diXN8— Judgment,  and  Mortqagb;  Prioriiy,  how  Determined;  Ir^wiclioTL  B. 
obtained  a  judgment  in  the  district  court  against  8.  Subsequently,  S. 
being  indebted  to  P.  upon  a  promissory  note,  for  which  was  deposited  as 
oollateTal  security  a  note  and  mortgage  given  by  D.  upon  real  estate, 
made  an  arrangement  with  P.  and  D.  by  which  the  note  and  mortgage  of 
D.  were  to  be  surrendpred,  D.  was  to  deed  to  S.  certain  other  real  estate, 
and  S.  was  to  execute  a  mortgage  thereon  to  P.  to  secure  whatever  bal> 
ance  might  be  due  P.  This  arrangement  was  carried  into  effect,  though 
through  some  delay  in  executing  papers,  the  mortgage  to  P.  was  not  exe- 
cuted or  recorded  until  five  days  after  the  deed  from  D.  to  S.  had  been 
recorded.  Alter  the  record  of  the  deed  and  mortgage,  B.  caueed  an  exe- 
cution to  be  issued  on  his  judgment  and  levied  on  the  property  embraced 
in  the  deed  and  mortgage,  and  was  proceeding  to  advertise  and  sell  it  as 
the  anincumbered  property  of  S.,  when  P.  brought  this  action  to  restrain 
such  sale.  S.  had  no  property  other  than  this  real  estate,  and  was  insolv- 
ent. Held,  That  the  mortgage  to  P.  wfis  given  to  securo  the  purchase- 
money  of  the  property  mortgaged;  that  such  mortgage  was  a  prior  lien  to 
the  judgment;  that  such  priority  of  lien  was  a  fact  not  apparent  on  the 
record,  but  shown  only  by  matters  dehon  the  same ;  that  B.,  as  a  judgment- 
creditor  had  a  right  to  have  the  interest  of  the  mortgagor  in  the  real  estate 
seized  and  sold  to  satisfy  his  judgment,  and  that  the  statute  provided  a 
mode  for  reaching  and  selling  such  interest,  which  mode  was  not  the 
ordinary  process  of  seizure  and  sale  upon  execution ;  that  P.,  holding  a 
lien,  prior  in  fact,  but  whose  priority  was  not  apparent  on  the  record, 
could  maintain  an  action  to  restrain  an  attempted  sale  upon  execution  of 
the  property  as  the  absolute  property  of  the  judgment-debtor  unincum- 
bered by  any  lien. 

Mror  from  Lyon  District  CowrU 

Action  by  Plumb^  against  Bay^  as  eheriff,  and  Strong  and 
Burt^  to  restrain  a  sale  by  the  sheriff  of  certain  real  property. 
A  temporary  injunction  was  granted,  and  snch  order  was  after- 
ward, on  80th  December  1875,  dissolved  by  the  district  judge. 
From  the  order  dissolving  the  temporary  injunction,  plaintiff 
appeals. 


SuffgUs  ^  SUrry^  for  plaintiff 
Bandoiph  ^  Sedgwieky  for  defendants. 
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The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  In  this  case  the  defendants  in  error,  defendants 
below,  seem  to  concede  the  plaintiff's  right  to  relief,  but  deny 
that  he  has  pursued  the  proper  remedy.  The  action  was  for 
an  injunction,  to  restrain  a  sale  upon  execution.  A  temporary 
restraining  order  was  granted,  which  upon  motion  was  there- 
after dissolved.  The  allegations  of  the  petition  were,  in  sub- 
stance, that  at  the  September  term  1875  .of  the  Lyon  county 
district  court,  the  defendants  Strong  and  Burt  recovered  a 
money-judgment  against  one  A.  S.  Smith  for  a  large  sum  of 
money,  which  judgment  is  still  unsatisfied;  that  thereafter^  and 
on  18th  October  1876,  the  said  Smith  was  indebted  to  the  Em- 
poria National  Bank,  in  about  the  sum  of  J350,  which  was  evi- 
denced by  Smith's  note,  and  was  secured  by  the  pledge,  aa 
collateral  security,  of  a  note  from  £.  P.  Dixon,  which  last  note 
was  secured  by  a  mortgage  upon  certain  real  estate  in  Lyon 
county;  that  on  said  18th  of  October,  an  arrangement  was  en- 
tered into  between  the  Emporia  National  Bank,  (through  its 
president,  the  plaintiff  in  error,)  A.  S.  Smith,  and  R.  P.  Dixon, 
whereby  in  substance  it  was  mutually  agreed  between  the  said 
several  parties  that  Dixon  should  convey  to  the  said  Smith  two 
]  ots  in  the  city  of  Emporia,  Lyon  county,  in  consideration  (prin- 
cipally) of  the  said  Smith's  procuring  and  surrendering  up  to  the 
said  Dixon  the  note  and  mortgage  executed  by  Dixon,  and  as- 
signed to  the  bank  as  collateral  to  Smith's  note;  that  the  bank, 
through  its  president,  agreed  to  surrender  up  this  Dixon  note 
and  mortgage  to  Smith,  to  enable  him  to  procure  the  convey- 
ance of  these  lots  to  himself,  on  condition  that  Smith  should 
upon  the  conveyance  of  these  lots  to  himself  make  a  new  note 
to  the  plaintiff  in  error  for  the  use  of  the  bank,  and  secure  the 
same  by  a  mortgage  on  the  lots  so  to  be  conveyed  to  Smith/ 
that  this  new  note  and  mortgage  were  for  l^e  purpose  of  se- 
curing the  indebtedness  of  Smith  to  the  bank;  that  said  agree* 
ment  was  carried  out  on  said  18th  of  October,  to  the  extent  tiiat 
the  Dixon  note  and  mortgage  were  surrendered  to  Dixon,  and 
canceled  on  the  records  of  the  county,  aiid  Dixon  coiiyeyed  the 
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lots  in  Emporia  to  Smith;  that  on  the  23d  of  said  October  the 
agreement  was  fully  completed  by  Smith's  making  a  new  note 
for  the  balance  due  the  bank,  to  plaintiff  in  error  for  the  use  of 
the  bulk,  and  securing  the  same  by  a  mortgage  on  these  two 
town  lots  conveyed  by  Dixon  to  Smith,  which  mortgage  was  on 
the  same  day  properly  recorded;  that  the  surrender  of  the 
mortgage  to  Bizon  by  the  bank,  the  conveyance  of  the  lots  to 
Smith  by  Dixon,  and  the  mortgaging  of  the  lots  to  plaintiff  in 
error  by  Smith'  for  the  use  of  the  bank,  were  all  parts  of  one 
and  the  same  transaction;,  that  said  Smith  was  and  is  insolv- 
ent; that  on  !N^ovember  24th  1876,  the  defendants  Strong  and 
Bart  caused  an  execution  to  be  issued  on  their  judgment 
against  Smith,  directed  to  the  defendant,  John  Bay,  as  sheriff, 
who  proceeded  to  levy  the  same  upon  the  town  lots  so  mort- 
gaged to  plaintiff  for  the  use  of  the  bank,  and  the  said  Bay 
threatened  to  sell  and  convey  the  same  irrespective  of  plaintiff's 
mortgage,  under  and  by  virtue  of  said  execution. 

Upon  these  facts  the  order  was  made  restraining  the  sale. 
That  the  mortgage  to  the  plaintiff  is  to  be  deemed  a  mortgage 
for  the  purchase-money,  seems  to  be  settled  by  the  case  of 
Nichols  V.  Overacker,  16  £as.  54;  and  that  a  mortgage  for  the 
purchase-money  has  preference  over  a  prior  judgment  against 
the  purchaser,  is  prescribed  by  statute.  (Gen.  Stat.  682,  §4.) 
Such  doubtless  would  be  the  rule  independent  of  statute.  Cfur- 
tisv.  Booty  20  HI.  58;  Cake's  Appealy  23  Penn.  St.  186;  Freeman 
on  Judgments,  823.  And  we  do  not  understand  the  learned 
counsel  for  defendant  as  disputing  these  propositions.  But 
their  claim  is,  that,  conceding  the  priority  of  plaintiff's  mort* 
gage,  his  action  should  not  have  been  to  restrain  the  sale,  but 
to  determine  the  priority  of  liens,  for  the  mortgagor's  interest, 
in  the  property  was  unquestionably  subject  to  seizure  and  sale 
in  satisfaction  of  the  judgment,  and  that  to  restrain  the  sale  a1>» 
solutely,  was  to  deprive  Strong  and  Burt  of  their  right  to  have 
this  interest  thus  seized  and  sold.  It  is  said,  that  parties 
might  have  been  willing  to  give  for  the  property  the  amount 
of  fitrong  and  Burf  s  judgment,  over  and  above  l^e  mortgage  | 
and  what  right  hisis  plaintiff  to  prevent  them  from  thus  obtain-^ 
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ing  satisfaction  of  their  claim?  In  other  words,  if  property  is 
subject  to  two  liens,  and  will  sell  for  enough  to  pay  both,  whac 
right  has  the  holder  of  the  prior  lien  to  restrain  absolutely  a 
sale  under  the  second  lien?  It  seems  to  us,  that  this  is  a 
case  which  calls  for  the  interference  of  a  court  of  equity,  and 
though  the  action  suggested  by  defendants'  counsel  might 
have  been  entirely  proper,  we  are  inclined  to  hold  the  present 
also  proper.  Upon  the  face  of  the  record,  the  judgment  was 
the  prior  lien.  Title  passed  to  Smith  on  the  18th.  At  that 
time  the  judgment-lien  attached.  {Babcock  v.  JoneSy  15  £as. 
296.)  No  mortgage  was  executed  or  recorded  for  five  days 
thereafter,  so  that  apparently  the  judgment  was,  by  five  days, 
a  prior  lien  to  the  mortgage.  The  facts  giving  the  mortgage 
priority  existed  only  dehors  the  record.  And  if  the  property 
had  been  sold  upon  the  judgment,  and  passed  into  the  hands 
of  bona  fide  purchasers,  they  would  doubtless  have  taken  the 
title  discharged  of  the  mortgage.  It  was  necessary  therefore 
for  plaintiff  to  take  some  action  to  preserve  his  rights  as  a 
prior  lien-holder.  He  applied  for  an  order  restraining  an  at- 
tempted sale  upon  execution.  The  judgment  creditors  were 
proceeding  to  sell  the  property  as  though  there  were  no  mort- 
gage lien  upon  it,  and  as  though  the  judgment-debtor  had  fidl 
title  and  interest.  And  if  the  record  had  disclosed  the  fact 
of  the  priority  of  the  mortgage-lien,  doubtless  the  mortgagee 
would  have  no  right  to  interfere  with  such  a  sale,  for  the  pur- 
chaser, if  any  one  was  willing  to  buy  under  those  circum- 
stances, would  be  chargeable  with  notice  of  the  record,  and 
would  take  the  property  subject  to  the  mortgage.  As  the 
record  did  not  disclose  the  priority  of  the  mortgage,  the  mort- 
gagee had  a  right  to  interfere  and  restrain  an  attempted  sale 
of  a  full'  title  and  interest.  The  statute  provides  the  manner 
of  reaching  and  selling  a  mortgagor's  interest  in  real  prop- 
erty; Gen.  Stat.  p.  724,  §481;  p.  72g,  §§491, 492;  Riser  v.  Saio- 
yer^  4  Eas.  508.  Such  a  sale  would  preserve  the  mortgagee's 
rights,  and  at  the  same  time  give  to  the  judgment-crediton 
the  full  benefit  of  the  mortgagor's  interest  in  the  property  in 
satisfaction  of  their  judgment.     Such  a  sale  therefore  the  facts 
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and  the  law  woxQd  permit  Any  other  would  work  injuatice 
and  wrong. 

We  think  therefore,  that  upon  the  showing  made  the  plain- 
tiff was  entitled  to  a  restraining  order.  While  the  order 
shoold  be  such  as  to  restrain  the  sale  as  threatened,  it  should 
be  8o  worded  as  to  leave  the  judgment^creditors  free  toproceed 
under  the  sections  cited  to  a  sale  of  the  mortgagor's  interest 
in  the  property.  The  order  of  the  district  court  will  therefore 
be  reversed,  and  the  case  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 

All  the  Justices  oonourring. 


John  Gibbs  y.  Annib  L.  Gibbs. 

L  Tbialb;  Weight  of  Evidence;  Reviewing  Findingi  of  Fact,  Where  an 
action  has  been  tried  by  a  court  without  the  intervention  of  a  jury,  and 
the  court  makes  special  findings,  the  findings  of  the  court  are  as  conclu- 
sive in  the  supreme  court  as  the  verdict  of  a  jury ;  and  where  each  finding 
of  fact  is  sustained  by  some  evidence,  this  court  will  not  order  the  find- 
ings set  aside,  nor  grant  a  new  trial,  although  the  evidence  offered  is  of 
the  most  unsatisfactory  character,  and  although  thereon  this  court,  if 
sitting  as  a  niH  prius  court,  might  reach  different  conclusions  of  fact 
[  miam  «.  Fuller,  9-1 76;  Robion  v. Ex'n,  16-388 ;R.R,v.  Kunkel,  17-145, 146 ; 
SuUengerv,  Buck,  22-28;  Humphrey  v,  OoUiaM,  23-^9;  McCoy  v.  Whitehouse, 
80433;  Hargrove  V.  Wodf,  34-101, 107;  WinOead  v.  Standeford,  21-272;  Qreer 
V.  Qreer,  24-106 ;  WUeon  v.  Lighibody,  29-451;  Sloul  v.  Totmund,  82-425 ;  Buck 
9.  Panabaker,  32-469;  Marhovrg  v.  Mfg.  Co,,  32-636.] 

2.  Divorce;  **Extreme  Cruelty;''  Cor^/licHng  Testimony,  Where  the  conduct 
of  the  husband  is  such«  that  the  life  or  health  of  the  wife  may  be  en- 
dangered by  his  acts  towards  her,  and  upon  the  evidence  in  the  case  the 
district  court  has  granted  a  decree  of  divorce,  the  supreme  court  will  not, 
upon  review  of  the  proceedings,  reverse  such  judgment  because  the  evi- 
dence is  contradictory  and  conflicting.  [Carpenter  «.  OarpeiUer,  30-713, 
744;  Avery  v.  Avery,  33-1.] 

Error  from  Wyandotte  District  Court 

AoxiQK  for  divorce,  brought  by  Annie  L.  GHbbs.  Trials  and 
jadgmenti  at  September  Term  1874  of  the  district  court  The 
findings  and  judgment  are  as  follows: 
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(TUle.)    ♦    *    ♦    "  The  court  doth  fiad,  from  th«  plaintiff '8 

Setitiou^  and  from  the  evidence  adduced^  that  said  defendant 
ohn  Gibbs  and  said  plaintiff  were  duly  married  on  the  8d  of 
April  1871,  aa  in  isaid  plaintiff *s  petition  averred,  and  that  said 
plaintiff  is  now,  and  has  been  for  more  than  one  year  preced- 
ing^ the  filing  of  her  petition  herein,  a  bona  fide  resident  of  tiie 
coanty  of  Wyandotte,  and  state  of  E^nsas,  and  has  in  all  re- 
spects demeaned  herself  toward  said  defendant  as  a  trae  and 
loving  wife  should  do — but  that  said  defendant  has  been 
guilty  of  extreme  cruelty  toward  the  said  plaintiff,  as  charged 
in  her  petition  herein  filed. 

^^It  is  thereupon  adjudged  and  decreed  by  the  court,  that 
the  marriage  relation  heretofore  existinj^  between  the  said  par- 
ties be  ana  the  same  is  hereby  set  aside  and  wholly  annulled, 
and  the  said  parties  wholly  released  from  the  obligations  of 
the  same.  And  it  is  further  decreed  that  plaintiff  be  restored 
to  her  maiden  name  of  Annie  L.  McCoy.  And  it  is  fiirther 
ordered,  adjudged,  and  decreed,  that  the  said  defendant  do 
pay  to  the  said  plaintiff  for  her  reasonable  alimony,  the  sum 
of  three  thousand  dollars,  as  follows,  to-wit:  one-fifth  thereof, 
$600,  on  or  before  the  25th  of  September  1875;  and  one-fifth, 
$600,  in  one  year  from  the  date  of  the  same;  $600  in  two 
years;  $600  in  three  years,  and  $600  in  four  years,  from  the 
date  aforesaid,  without  interest;  and  that  in  case  any  of  the 
said  sums  remain  unpaid  for  ten  days  after  the  same  becomes 
payable,  an  execution  shall  issue  against  said  defendant  in 
favor  of  said  plaintiff  to  collect  the  same.  It  is  further 
ordered  and  adjudged,  that  the  defendant  pay  the  costs  of  this 
suit,  and  that  in  default  thereof  execution  issue  therefor." 

From  this  decree  the  defendant  appeals,  and  brings  the 
record  here  for  review. 


Oobb  ^  Alderij  for  plaintiff  in  error. 

Isaac  B,  Sharp^  and  StUlings  ^  Ferdon^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  The  error  complained  of  in  this  case  is,  that 
the  proofs  do  not  sustain  the  finding  of  the  district  court  The 
Writer  of  this  opinion  believes  that  the  marriage  contract  is 
one  that  should  be  sundered  only  for  causes  that  render  its 
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lon^r  continuance  destructive  of  Bocial  order,  and  never  for 
reaBons  that  merely  make  it  an  inconvenience  to  one  of  the 
parties..  He  agrees  with  the  counsel  for  the  plaintiff  in  error, 
that  ^^  marriage  is  a  contract  of  so  sacred  a  nature,  so  vital  to 
our  enlightened  society,  that  parties  once  having  entered  into 
the  relation,  our  courts  ought  not  for  light  and  transient  rea- 
sons, for  mere  petulance  and  rudeness^  allow  the  contract  to 
be  broken.''  If  this  case  was  here  for  trial  <le  novOj  instead  of 
review,  it  may  be  that  a  decree  of  divorce  upon  all  the  evi- 
dence would  be  denied.  But  the  many  adjudications  of  this 
court,  as  to  the  effect  of  the  findings  of  a  trial  court,  and  a 
judgment  thereon,  forbid  any  interference  in  the  decision  ren- 
dered in  this  cause.  It  is  a  well-established  rule  of  this  court, 
that  the  verdict  of  a  jury  will  not  be  disturbed  if  there  is  any 
testimony  to  sustain  it  It  is  also  settled,  that  the  findings  of 
a  court,  upon  the  questions  of  &ct  in  a  case,  are  as  conclusive 
in  this  court  as  the  verdict  of  a  jury.  Where  there  is  some 
testimony  sustaining  each  finding,  and  the  trial  court  has  had 
the  opportunity  of  hearing  the  testimony  from  the  lips  of  the 
witnesses,  and  of  seeing  the  persons  who  utter  it,  this  court 
will  not  order  the  findings  •  set  aside,  nor  grant  a  new  trial, 
although  the  evidence  offered  is  unsatisfactory,  and  although 
thereon,  this  court,  sitting  as  a  trial  court,  might  reach  a  dif- 
ferent conclusion.  We  are  certainly  not  in  a  condition  to  say, 
after  a  careful  reading  of  all  the  testimony,  that  any  finding  is 
wholly  unsupported  by  evidence;  and  we  should  be  able  so  to 
do,  to  be  justified  in  disturbing  the  findings  or  judgment  oi 
the  court  below.  Hobson  v.  OgderCa  JExecutors^  16  Kas.  888; 
Qtrsm  V.  Kerr,  7  Kas.  268;  Ulrich  v.  Ulnch,  8  Kas.  402;  Hydt 
V.  BUdsoCy  9  Kas.  899;  K.  P.Mly.  Co.  v.  Kunkd,  17  Kas.  145. 
and  the  cases  there  cited. 

It  would  occupy  much  space  to  review,  or  to  incorporate 
herein  all  of  the  evidence  produced  upon  the  trial,  and  we 
will  content  ourselves  with  a  brief  mention  of  some  of  the 
fia^cts  testified  to  on  the  part  of  the  defendant  in  erron  Gibbs, 
the  plaintiff  in  error,  was  a  farmer  in  good  cirjpumstances,  and 
was  worth  fUbout  $20,000.  *  Ei&  wife  was  a  fiirmer's  daugfateri 
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of  fiur  intelligence,  and  lived  before  the  marriage  in  the  same 
neighboiiiood,  and  near  the  residence  and  farm  of  plaintiff  in 
error.  At  the  time  of  the  marriage,  the  wife  was  possessed  of 
no  property,  and  brought  none  to  her  hasband  from  any 
source.  They  lived  together  as  husband  and  wife,  on  the 
farm  of  plaintiff  in  error,  in  Wyandotte  county,  from  6tii 
April  1871,  to  May  16th  1872,  a  little  more  than  thirteen 
months.  The  house  in  which  they  lived  was  the  home  of  Mr. 
Gibbs  prior  to  the  marriage.  Plaintiff  in  error  carried  on  an 
extensive  forming  and  wood-chopping  business,  and  employed 
from  two  to  six  men  as  help,  making  from  four  to  eight  or 
nine  in  the  family,  usually  six  or  seven.  The  husband  and 
wife  had  a  quarrel  about  August  1871,  and  came  near  having 
a  separation.  The  cause,  as  stated  by  Mrs.  Gibbs,  was,  that 
he  ^'worried  her  so."  She  called  his  conduct  brutal.  Her 
health  was  good  when  she  married,  but  soon  became  very  bad, 
from  disease  of  the  womb.  One  time,  while  thus  diseased, 
Mrs.  Gibbs  refused  to  sleep  with  her  husband,  and  he  com- 
pelled her  to  do  so,  and  used  such  language  toward  her  at  the 
time,  that  the  witness  hesitated  to  repeat  it  to  the  court  Mr. 
Gibbs  accused  his  wife  of  being  too  intimate  with  hired  men, 
and  these  accusations  were  sometimes  made  when  they  were 
alone,  and  sometimes  in  the  presence  of  others.  On  one  oc- 
casion Gibbs  attempted  to  pull  his  wife  out  of  bed,  to  drees, 
before  a  hired  man  in  the  room.  He  got  her  almost  out,  bat 
she  prevented  him  by  catching  hold  of  the  bed-rail.  Mrs. 
Gibbs  did  most  of  the  work  for  the  family  in  an  open  house 
full  of  cracks,  and  had  to  carry  water  for  the  house  a  long  dis- 
tance, about  two  hundred  yards.  A  physician  testified  that  if 
Mrs.  Gibbs  had  continued  to  carry  water,  as  she  stated  she  had 
to  do,  it  would  have  resulted  in  her  death,  considering  the  dis- 
ease with  which  she  was  afflicted.  When  Mrs.  Gibbs  asked 
her  husband  to  furnish  a  physician,  he  would  argue  the  case, 
and  would  say  he  did  not  think  she  needed  one,  but  would 
get  better  soon;  and  she  had  no  physician  to  attend  her  while 
living  with  her  husband.  When  any  of  the  hired  men  helped 
around  the  house,  Gibbs  would  say  he  did  not  hire  men  to 
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fool  aroand  the  house.     On  one  occasion,  when  Mrs.  Gibbs 
asked  her  husband  to  get  wood  for  the  house,  he  said^  ^'Anj- 
old   woman  who  could  not  pick  up  wood  enough,  ought  to 
freeze  to  death."    In  the  winter  of  1871,  Gibbs  called  his  wife 
"a  damned  liar,"  and  frequently  used  in  her  presence  to  oth- 
ers very  obscene  and  indecent  expressions.    He  said  to  her 
one  day  in  the  hearing  of  a  witness,  ^^that  if  she  left  him,  he 
would  follow  her  and  boot  her  every  step  of  the  way  back." 
The  above  is  a  summary  of  the  most  important  of  the  tes- 
timony; and  we  must  hold  it  sufficient  to  sustain  the  finding 
of  the  trial  court,  that  the  plaintiff  in  error  was  guilty  of  ex- 
treme cruelty.    All  of  the  law-writers  find  it  difficult  to  lay 
down  any  affirmative  definition  of  legal  cruelty.     The  courts 
have  been  equally  cautious,  considering  it  more  safe  not  to 
travel  much  beyond  negative  descriptions.  1  Bishop  on  Mar. 
and  Div.  716-717.    In  this  class  of  cases,  precedents  do  little 
more  than  inform  the  understanding,  and  assist  the  judgment* 
Perhaps  more  in  this,  than  any  other  character  of  causes,  the 
conclusion  to  be  reached  must  largely  depend  upon  its  own 
peculiar  circumstances,  and  the  character,  habits,  and  disposi- 
tion of  the  parties.     The  authorities  generally  agree  this  far, 
that  whatever  may  endanger  the  life  or  health  of  the  party  is 
legal  cruelty.     If  therefore,  the  evidence  in  this  case  shows 
that  the  health  of  the  wife  was  endangered  by  the  acts  and 
conduct  of  the  husband,  there  was  evidence  sustaining  the 
finding  and  judgment  of  the  court.     We  have  referred  to  the 
violent  and  indecent  expressions  of  the  plaintiff  in  error,  to 
and  in  the  presence  of  his  wifs,  not  for  the  purpose  of  inti- 
mating that  these  alone  constitute  cruelty,  within  any  legal 
sense,  but  because  the  use  of  such  language  is  important  on 
the  question  of  cruelty,  and  in  determining  the  acts  and  habits 
of  the  husband.     The  frequent  use  of  such  expressions  would 
induce  any  court  more  readily  to  believe  evidence  as  to  acts 
that  might  endanger  the  health  of  the  wife.    In  view  of  her 
bad  health,  the  accusations  to  bis  wife,  in  the  presence  of  oth- 
ers, ^^  that  she  was  too  intimate  with  the  hired  men,"  and  the 
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act  of  personal  violence  committed  upon  her,  in  the  attempt 
to  pull  her   against  her  will,  from  the  bed,  to  drees  before  a 
hired  man,  were  acts  in  themselves  of  such  character  as  to 
border  strongly  upon  extreme  cruelty.     More  serious  how- 
ever, were  the  acts  and  conduct  of  Gibbs  in  compelling  bis 
wife  to  sleep  with  him  against  her  wishes,  when  she  was 
diseased;  in  failing  and  refusing  to  furnish  her  suitable  medi- 
cal attendance,  which  he  was  amply  able  to  provide;  and  in 
having  her,  at  a  sacrifice  of  her  health,  attend  to  so  many 
household  duties  in  a  house  of  the  character  occupied  by  the 
family,  and  especially  in  rendering  it  necessary  for  her  to 
bring  water  the  long  distance  she  was  required.     These  vari- 
ous acts  on  the  part  of  the  husband  might  endanger  the 
health  of  the  wife.     What  would  impair  health,  would  en- 
danger life.    The  acts  would  reasonably  and  fairly  have  this 
effect    Mrs.  Gibbs  stated  that  the  conduct  of  her  husband 
was  such  as  to  render  her  life  intolerable.     She  continued  to 
grow  worse  with  her  disease  as  long  as  she  remained  with  her 
husband,  and  at  the  time  she  left,  she  was  very  severely 
afflicted  with  leucorrhcea,  and  ulceration  of  the  womb,  and 
also  with  displacement  of  that  organ.     She  was  so  bad  that 
the  physician  who  examined  her,  and  testified  at  the  trial, 
stated  that  he  did  not  think  she  ever  would  be  well.     During 
their  cohabitation  together,  the  husband  well  knew  of  the  dis- 
ease of  his  wife,  and  although  he  made  for  her  some  tea  of 
herbs,  got  her  some  pills,  and  a  bottle  of  medical  discovery, 
yet  he  directly  refused,  as  Mrs.  Gibbs  testified  on  her  recall  to 
the  stand,  to  get  a  physician  when  she  needed  one  and  asked 
for  one.     It  is  cruelty  in  a  husband,  having  the  means,  to  with- 
hold medical  assistance  in  sickness,  while  he  is  able  to  provide 
it.  ^ans  V.  Evans ^  1  Hag.  Con.  35;  4  Bng.  Eq.  810;  Dysartv. 
Di/sartj  1  Robertson,  106,  111;  1  Bishop  on  Mar.  and  Div. 736, 
Upon  all  the  evidence  of  the  defendant  in  error,  and  with  our 
view  of  the  law,  we  cannot  now  disturb  the  judgment    That 
the  plaintiff  in  error  denied  fully  all  the  allegations  of  the 
petition,  both  in  his  answer  and  upon  the  witnees-stand,  and 
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introduced  numerons  witneBseB  to  sastain  hifi  ride  of  the  case, 
is  unavailing  here.  ^^The  due  administration  of  the  law  de- 
mandSy  and  in  the  long  run  the  most  satisfaotory  and  tiie  most 
complete  justice  will  he  secured  hy  leaving,  the  settlement  oi 
questions  of  fact  to  the  tribunals  which  see  and  hear  the  wit- 
nesses." £  P.  JSly.  Co.  V.  Kunkdj  supra.  The  judgment  will 
be  affirmed. 

AH  the  Justices  concurring. 


W.  T.  Wbbks  v.  Charlbs  Mbdlbb. 

1.  Gasb-Madb;  NaAce  Required;  Time  for  Settling;  Duly  qf  Judge.  Where 
the  court  helow,  after  a  case  is  disposed  of  in  that  court,  gives  three  days 
to  make  a  case  for  the  supreme  court,  and  the  case  is  served  on  the  op- 
posite party  on  the  day  such  order  is  allowed,  and  on  the  same  day  the 
case  ip  presented  to  the  judge  for  settlement,  and  is  on  that  day  (and  on 
the  very  day  on  which  it  is  served,)  settled,  certified,  signed,  attested, 
sealed,  and  filed  with  the  papers  in  the  case,  without  notice  to  or  sug- 
gestion of  amendments,  or  appearance  by  the  opposite  party,  the  pre- 
tended case-made  is  erroneously  settled  and  signed,  and  the  petition  in 
error  founded  thereon  presents  no  case  for  any  review  of  the  proceed- 
ings of  the  court  below  by  the  supreme  court  [£.  R.  v.  Roach,  ld-d92; 
SuueU  V.Anthony,  21-450;  Ingereoll  v.  Yates,  21-90;  R.  R,  v.  Wingfield,  16- 
217;  Hwa  V,  Spencer,  20-128;  Dodd  ».  Abram,  27-69;  R.  R.  v.  ^M  ScoU, 
15-435, 476;  Qarmn  v^Jermmm,  20-371;  ShadweU  «.  HamUton,  24-267;  In$. 
Cb. «.  i:oimB,  26-215,  218;  RR.9.  Ooreer,  31-705,  706.] 

2.  ■  The  making  and  serving  of  a  ctfe,  are  the  acts  of  the  plaintiff 
in  error;  the  suggestion  of  amendments,  the  act  of  the  defendant  in 
error;  and  the  settling  and  signing  of  the  ca^e,  the  duty  of  the  judge. 

8. The  jurisdiction  of  the  judge  to  settle  the  ca^e'is  a  special 

and  limited  jorisdiction,  which  only  arises  at  the  timed,  and  under  the 
circumstances,  spedfled  by  law;  and  in  the  absence  of  any  appearance 
of  the  opposite  party,  or  a  waiver  of  amendments,  it  should  appear 
upon  the  face  of  the  record,  first,  that  the  case  had  been  duly  served, 
and  second,  that  amendments  had  been  suggested,  or  waived,  or,  that 
the  opposing  party  had  notice  of  the  time  and  place  of  the  settling  of  the 
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Snmuer  indorsed  to  Medler.  The  case  was  appealed  to  the 
district  court  by  WeekSy  and  was  there  tried  at  the  December 
Term  1876.  A  yerdict  was  returned  for  Medler.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  given  on  the 
verdict,  on  the  4th  of  January  1876.  From  this  date,  the  fiujts 
and  proceedings  will  fully  appear  in  the  opinion,  infra.  Weeks 
brings  the  case  here  by  petition  in  error.  Defendant  in  error 
contends  that  there  is  no  proper  record  attached  to  the  petition 
in  error. 


Li.  SUllweJl^  for  plaintiff  in  error. 

C.  F.  Hvichinqs^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTOK,  0.  J. :  This  case  is  presented  to  this  court  on  a  pe- 
tition in  error,  and  what  the  clerk  of  the  court  below  certifies 
as  '^a  true  and  correct  copy  of  a  case-made.''  The  counsel  for 
defendant  in  error  raises  the  question,  that  tiie  case-made  was 
not  properly  signed  and  settled  as  provided  by  law,  as  the  de- 
fendant in  error  was  deprived  of  opportunity  to  suggest  amend- 
ments, and  present  the  same  as  authorized  by  sec.  1,  ch.  114, 
laws  of  1871,  page  274.  The  judgment  in  the.  case  was  ren- 
dered on  January  4th  1876;  and  thereupon  counsel  for  Weeks 
^^  asked  for  three  days  ^m  said  date  to  make  a  case  for  the 
supreme  court,  which  for  good  cause  shown,  was  by  the  court 
granted  and  allowed.''  On  the  same  day,  January  4th,  the 
said  counsel  for  Weeks  presented  to  the  court  what  purported 
to  be  a  true  and  correct  case-made,  and  asked  the  court  to 
sign  and  allow  the  same;  and  the  record  shows  the  following 
action: 

'^Said  case-made  having  been  duly  served  on  counsel  for 
plaintiff  (defendant  in  error  in  this  court^  for  suggestion  of 
amendments,  and  the  court  having  oareiuUy  examined  the 
same,  and  being  satisfied  that  it  is  in  all  respects  true  and  cor- 
rect, does  thereupon  on  the  day  last  aforesaid,  (January  4th 
1876,)  sign,  settle,  and  allow  the  same,  and  orders  that  it  he 
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made  a  part  of  the  record  herein.     Given  under  my  hand  in 
open  coart,  at  Erie,  the  day  and  year  last  above  written. 

<^  Peter  Bell,  JudgL 
^tAttesty  John  D.  Corby,  CUrV^ 

And  said  "case-made"  bears  the  indorsement,  "Filed,  Jan. 
4th  1876."  The  record  nowhere  shows  that  the  defendant  in 
error  was  present  in  court  when  the  case-made  was  presented, 
or  signed,  or  that  the  defendant  had  examined  the  case,  or 
offered  or  declined  to  suggest  amendments  thereto,  or  ever 
assented  by  himself  or  counsel  to  such  case  being  settled  or 
signed,  or  filed,  or  had  any  notice  that  such  case-made  would 
on  that  day  be  presented  for  settlement  Under  these  circum- 
stances we  cannot  pass  upon  the  questions  presented  in  the 
brief  of  counsel  for  plaintiff  in  error,  as  the  paper  attached  to 
the  petition  in  error  is  no  copy  of  the  legal  case-made,  within 
the  purview  of  the  statute.  In  M.  K.  ^  T.  Ely.  Co.  v.  City  of 
Fori  Scott,  15  Kas.  485,  it  was  held,  that  "the  making  and 
serving  of  a  case,  are  the  acts  of  the  plaintiff  in.  error;  the 
suggestion  of  amendments,  the  act  of  the  defendant  in  error; 
and  the  settling  and  signing  of  the  case,  the  duty  of  the 
judge;''  and  that  the  statute  relating  to  a  case-made  "may  be 
read  so  as  to  mean  that  the  three  days  in  which  to  suggest 
amendments  shall  be  three  days  after  the  actual  service  of  the 
case,  and  not  aft;er  the  time  given  in  which  to  serve; "  but  that 
the  construction,  "making  the  three  days  to  commence  upon 
the  expiration  of  tlie  time  given  for  making  and  serving  the  case, 
while  equally  warranted  by  the  language  is  more  in  harmony 
with  the  definitions  and  regularity  of  judicial  proceedings,  and 
therefore  to  be  preferred.*'  In  this  case,  the  defendant  in  error 
had  neither  the  three  days  after  the  actual  service  of  the  case, 
nor  three  days  after  the  time  given  in  which  to  serve  the  same, 
to  suggest  amendments,  as  the  case  was  asked  for,  allowed, 
served,  settled,  attested,  sealed,  signed,  and  filed,  all  on  the 
same  day.  The  defendant  in  error  was  thereby  debarred  of 
his  rights  provided  in  the  section  of  law  making  provision  for 
a  case-made.  The  purpose  of  the  plaintiff  in  error,  asking  and 
obtaining  the  leave  of  the  court  for  three  days*  time  in  which  to 
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make  a  case,  in  view  of  the  facts  presented,  is  to  us  inconceiva- 
ble. Bat  having  attemptied  to  make  and  serve  a  case,  he  bad 
no  right,  without  the  consent  or  appearance  of  the  defendant 
in  error,  and  without  notice  tq  him,  to  so  hasten  the  proceed- 
ings as  to  have  the  case  settled,  signed,  and  filed  oni  the  day  of 
its  service  on  the  opposite  party.  This  was  in  violation  of  all 
rules  of  construction  of  said  section  1,  ch.  114,  laws  of  1871. 
The  case-made  has  no  validity;  and  as  a  conclusion,  the  result 
is  reached,  that  there  is  nothing  before  this  court  upon  which 
it  can  properly  act  to  review  the  alleged  errors  of  the  district 
court. 

The  fact  that  the  record  shows  that  the  case-made  was 
signed  in  open  court,  does  not  aid  the  legality  of  the  paper 
filed,  as  the  settling  and  signing  of  a  case-made  is  an  act  of 
the  judgCy  and  not  a  part  of  the  proceedings  in  a  suit  of  the 
cowriy  technically  speaking;  and  in  this  case  the  paper  was 
signed  by  the  jvdge.  It  is  true,  as  the  less  is  included  in  the 
greater,  thd  court  has  like  power  to  settle  a  case-made;  but  as 
it  may  be  settled  by  the  judge^  in  court,  or  out  of  court,  we 
cannot  hold  that  a  party  is  bound  to  be  in  attendance  upon 
the  court  all  the  time  from  the  service  of  a  case-made  till  it  is 
settled;  nor  can  we  presume  that  the  settling  and  signing  of  a 
"case-made"  by  a  judge,  is  with  the  consent  or  appearance  of 
the  opposite  party,  where  there  is  nothing  in  the  record  affirm- 
atively showing  this  fiict.  The  mere  signature  of  the  district 
judge  to  the  paper,  a  copy  of  which  is  presented  to  this  court, 
as  a  case-made,  is  not  a  sufficient  showing  that  the  prerequi- 
sites to  make  the  case  a  valid  one,  were  complied  with.  The 
jurisdiction  of  the  judge  to  settle  the  case,  is  a  special  and 
limited  jurisdiction,  which  only  arises  at  the  times,  and  under 
the  circumstances,  specified  by  law;  and  in  the  absence  of  any 
appearance  of  the  opposite  party,  or  a  waiver  of  amendments, 
it  should  appear  from  the  record,  that  the  case  had  been  duly 
served',  and  that  ainendments  had  been  suggested,  or  waived, 
or,  tha£  such  opposing  party  had  notice  of  tiie  time  and  place 
of  the  settling  of  the  case.  In  other  words,  the  record  should 
show  affirmatively,  the  previous  steps  necessary  to  the  settle- 
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meat  of  the  case,  in  the  absence  of  the  appearance,  or  waiver 
thereof,  by  the  opposing  party. 

The  counsel  for  plaintiff  in  error  has  sought  to  complete 
and  perfect  the  case-made  by  filing  in  this  court  a  certified 
copy  of  the  amended  bill  of  particulars,  and  also  a  certified 
copy  of  the  judgment  in  the  case;  but  these  papers  in  no  way 
cure  the  fitted  defects  in  the  original  case-made,  and  give  it  no 
new  vitality. 

Counsel  for  plaintiff  in  error  suggests,  that  if  the  case-made 
was  improperly  settled  dnd  signed,  that  the  pleadings  and  bills 
of  exceptions  present  a  full  record  of  the  proceedings  of  the 
district  court,  and  thereon,  that  l^is  court  can  review  such 
proceedings.  Unfortunately  for  the  suggestion,  the  only  paper 
filed  with  the  petition  in  error  is  what  purports  to  be  a  certi- 
fied copy  of  a  cascrmade.  There  is  not  attached  to  any  paper 
in  the  case  in  this  court  any  certificate  of  the  clerk  of  the  dis- 
trict court  showing  that  a  transcript  of  the  proceedings  of  the 
court  below  is  here,  and  there  is  no  certificate  of  the  clerk 
stating  that  any  copy  of  any  bill  of  exceptions  is  filed  in  the 
case.  The  clerk  certifies  that  we  have  a  true  and  correct  oopy 
of  the  case-made,  as  the  original  is  now  of  record  at  his  office. 
This,  and  nothing  more. 

The  case  will  therefore  be  dismissed. 

All  the  Justices  concurring. 


N.  H.  Wood  v.  Metropolitan  Uuildino  and  Loan    Asso- 
ciation. 

Mror  from  Leavenworth  District  Court. 

On  the  motion  of  the  defendant  in  error,  itnd  in  accordance 
with  the  decision  just  made  in  th^  case  of  Week9  v.  MedUr^  the 
petition  in  error  herein  is  dismissed.  ;  •  . 

All  the  Justices  concurring. 
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GsoRaB  &  Bros.  v.  Myers  &  Grbbn. 

VBEtDicis  AND  JuDaMBMTB;  WhmSkukxiMd;  Weight  of  Tutinun^fiMiadubjeeL 
for  Review  by  Appellale  Courts.  Where  the  findings  and  verdict  of  a  joiy 
have  been  rendered  npon  oral  and  written  testimony,  and  the  evidence 
taken  orally  is  conflicting,  but  there  is  clear,  positive  and  nnequivocal 
testimony  sustaining  the  findings  and  verdict,  and  the  district  court  has 
approved  the  same  by  refasing  to  set  them  aside  and  grant  a  new  trial, 
the  supreme  court  will  not  reverse  the  judgment  of  the  district  court  and 
order  a  new  trial,  where  the  only  ground  therefor  is,  that  the  findings 
and  the  verdict  are  against  the  evidence.  [^Fort  ScoU  v.  Williams^  20-456; 
Hobaon  v.  Ogden,  ld-388,  and  cases  there  cited;  R.  R.  v.  Kunkd,  17-143, 
14G,  168;  post,  432;  R,  R  v.  Young,  10-492, 493;  Qreer  v.  Oreer,  24-106;  R, 
R.  V.  RiOiardaon,  25-408,  409;  R  B.  v.  Kdler,  81-489;  JarreU  v.  Apple,  31- 
695;  Weir  v.  In$.  Cb.,  32^27;  Buck  «.  Panabaker,  32-469;  RRv.  Diehl,  33- 
422;  Wood  v,  DiokiMan,  84-138.] 

JSJrrar  from  JEUsworih  District  Court. 

AoTiON  by  John  J.  Mytrs^  and  Wm.  Green^  as  partners, 
against  George  ^  Bros.  Trial  at  the  May  Term  1874.  Ver- 
dict for  plaintiffiy  and  judgment  on  the  verdict  for  $9,758|  and 
coBta.    The  defendants  bring  the  case  here  on  error. 

L.  C.  SlavenSj  for  plaintifi  in  error. 
A.  H.  Case^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTONy  C.  J.:  This  suit  was  brought  for  a  balance  of 
$8^509,  and  interest,  claimed  to  be  due  for  1,629' head  of  cattle 
sold  and  delivered  to  plaintiffs  in  error  by  the  defendants  in 
error,  in  1871.  The  defense  was  a  general  denial  of  the  alle- 
gations contained  in  the  petition.  The  counsel  for  plaintiffe  in 
error  now  insists  in  argument,  that  upon  trial  there  was  no 
evidence  of  a  completed  and  perfected  sale,  nor  any  testimony 
of  a  delivery  of  cattle.  In  fact  however,  the  errors  complained 
of  are,  that  the  verdict,  and  findings  of  fiu^t  by  the  jury,  are 
against  the  evidence.  We  say  that  this  is  the  resuU  of  the  ob- 
jections, because  there  is  clear,  positive,  and  unequivocal  testi- 
mony supporting  the  verdict  and  each  finding.    Kot  oiily  th^^. 
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but  the  plaintiflfe  in  the  court  helow  introduced  evidence 
showing,  after  the  claimed  delivery  of  the  cattle  to  Messrs. 
Gteorge  &  Bros.,  that  M.  B.  George,  one  of  the  firm,  in  pay- 
ment of  the  cattle  accepted  the  following  order: 

Kansas  Citt,  Mo.,  December  11th,  187h 
Messrs.  M.  B.  George  &#Bros.:  You  will  pay  to  G.  W.  A. 
Iiatham,  or  order,  the  whole  amount  due  us  for  cattle  deliv- 
ered about  the  10th  of  November  1871,  and  charge  the  same 
to  account.  Mters  &  Green. 

The  amount  due  from  George,  |10,509. 

On  the  back  of  this  order  is  the  following  indorsement: 
^'Accepted— U.  B.  George  &  Bro.— December  11th  1871.'* 
And  plaintiff  also  introduced  evidence,  that  in  the  spring  oi 
1872,  the  George  Brothers  having  failed  to  pay  the  order,  the 
same  was  returned  to  Messrs.  Myers  &  Green  by  said  Latham, 
and  that  about  April  1st  1872,  J.  J.  Myers,  of  said  firm  of 
Myers  &  Green,  sent  an  order  to  said  George  &  Bros,  at 
Sequin,  Texas,  for  them  to  send  him  all  the  money  that  they 
could  spare  in  payment  of  the  money  due  on  the  cattle,  and  on 
this  order  the  said  George  &  Bros,  sent  two  thousand  dollars, 
and  this  was  indorsed  on  the  said  order  given  to  Latham  as 
follows:  ^^ April  6th  1872^  received  on  the  vnthtn^  two  thousand 
dollars  in  currency, — Myers  &  Green."  Evidence  was  also  in- 
troduced by  Messrs.  Myers  &  Green,  that  on  said  11th  of  De- 
cember 1871,  said  M.  B.  George  admitted,  in  the  presence  of 
said  Latham,  to  William  Green,  of  Myers  &  Green,  that  over 
ten  thousand  dollars  were  due  to  M.  &  G.  from  George  &  Bros, 
for  the  said  cattle,  and  that  the  case  was  continued  in  the  court 
below  over  the  October  term  1873,  by  consent  of  Myers  & 
Green,  on  the  promise  of  said  M.  B.  George  that  at  the  next 
term  of  the  court  he  would  confess  judgment  in  the  case  for 
the  amount  of  the  claim.  A  considerable  portion  of  the  brief 
of  the  plaintiffs  in  error  is  filled  with  a  discussion  of  the  ques- 
tion, that  there  was  no  completed  sale,  because  the  cattle  were 
not  identified  at  the  time  of  the  purported  sale,  and  that  then 
the  defendants  in  error  did  not  have  in  their  possession  the 
cattle  claimed  to  be  sold.    But  all  this  argument  is  useless,  in 


Digitized  by 


Google 


482  SUPREME  COURT  OF  KANSAS. 

George  ▼.  Myers  &  Green. 

view  of  the  evidence  of  the  delivery  and  acceptance  of  the 
cattle.  If  the  defendants  in  error  had  not  a  hoof  of  the  cattle 
at  the  date  of  the  contract,  still,  if  there  was  afterward  a  de- 
livery and  acceptance  of  the  cattle  sued  for,  as  testified  to,  the 
defendants  in  error  were  entitled  to  recover. 

Some  point  is  made  by  counsel^  that  as  Messrs.  Pergtison, 
Slavens  &  Co.,  of  Kansas  City,  had  made  an  agreement  with 
^yers  &  Green  to  pack  on  commission  these  cattle,  and  had 
advanced  thereon  over  ten  dollars  a  head,  and  in  all  |18,000, 
and  as  the  cattle  were  shipped  from  Ellsworth,  Kansas,  to  said 
P.,  S.  &  Co.,  the  said  George  &  Bros,  neither  saw,  nor  received 
them.  All  of  this  is  explained  by  the  testimony  produced  by 
Myers  &  Green.  It  was  shown  that  George  &  Bros,  were  in 
the  fall  of  1871  having  business  transactions  also  with  Messrs. 
F.  S.  &  Co.,  and  that  George  Bros,  agreed  to  pay  and  satisfy 
said  advances  of  Messrs.  F.  S.  &  Co.,  and  the  balance  of  the 
money  was  to  be  paid  to  Myers  &  Green ;  and  that  at  the  di- 
rection of  M.  B.  George  the  cattle  were  delivered  on  the  care 
at  Ellsworth,  and  shipped  to  Kansas  City  to  Messrs.  F.  S.  &  Co. 
Much  of  the  evidence  on  the  trial  was  conflicting,  but  this 
court  has  time  and  again  held  that  it  will  not  reverse  a  case  of 
this  kind.  "  The  case  comes  clearly  within  the  rule  so  often 
declared  by  this  court,  that  where  there  is  clear  and  positive 
testimony  sustaining  every  essential  feet,  and  the  verdict  has 
received  the  approval  of  the  trial  court,  this  court  will  not  in- 
terfere. In  other  words,  in  cases  brought  here  on  error  from 
a  trial  upon  oral  testimony,  this  court  is  not  a  trier  of  ques- 
tions of  fact."  K.  P.  Ely.  Oo.  v.  Kunkely  17  Kas.  145, 168,  and 
the  numerous  authorities  there  cited.  The  explanation  of 
Messrs.  George  &  Bros,  as  to  the  acceptance  of  the  order  of 
December  11th  1871,  payable  to  said  Latham,  and  die  pay- 
ment of  the  |2,000  in  April  1872,  is  not  satisfactory  in  support 
of  the  theory  that  there  was  no  delivery  of  the  cattle;  and  we 
cannot  say  upon  the  evidence  that  the  preponderance  was  in 
favor  of  the  plaintifls  in  error. 

The  judgment  of  tlje  court  below  will  be  aflirmed* 
*     All  the  Justices  concurring. 
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John  Sbaton  v.  Q-.  A.  Scovill  et  cU. 

1.  PBOMI880BT  NoTx;  NcgotiobUUiy;  StipuUoUm  to  Pay  AfUmuy-FeeM.  A  note 
otherwise  negotiable^  is  not  rendered  non-negotiable  by  the  addition  oi 
a  stipulation  to  pay  costs  of  collecting,  including  reasonable  attorney- 
fees,  if  salt  be  instituted  thereon..  [B/tM  v.  jBumes, McC,  91;  Blood  v. 
Norihrvp,  1-36;  Pemberton  v.  HooiUr,  1-108;  Dudley  v.  IUynold$,  1-285; 
Mou  V,  Madden,  1-445;  Jones  v,  Euler^  3-134;  Palmer  v.  Hummer,  10-464 ; 
Schnier  v.  Fay,  12-184;  Parker  v.  Pl§meU,  23-403;  KiUam  v.  Schoeps,  26- 
810,312. 

2.  Such  a  stipulation  does  not  affect  the  certainty  of  amount, 

requisite  in  negotiable  'paper,  due  at  maturity.  It  only  creates  an  un- 
certainty in  the  amount  recoverable,  in  case  of  non-payment,  after  ma- 
turity, and  after  the  element  of  negotiability  has  ceased,  and  in  event  of 
suit  being  brought  on  the  note. 

8.  Indobskbs;  Protest;  Dilioencb;  Proof  of  Notice  of  ProtesL  It  is  incum- 
bent upon  a  party  seeking  to  charge  an  indorser,  to  prove  a  legal  notice ; 
but  this  like  any  other  question  of  fact,  is  to  be  settled  upon  the  testi- 
mony as  it  is  given,  and  need  not  be  proved  beyond  the  poesibiUty  of 
mistake.  [Couch  v.  Sherrill,  17-622,  624;  Bank  v,  Ober,  81-599,  600,  607; 
Swayte  v,  BriUon,  17-626 ;  Selover  v,  Snively,  24-672.] 

4. Service  of  Notice;  Time.    Where  the  holder,  and  party  to  whom 

notice  is  to  be  given,  reside  at  different  places,  it  is  generally  sufficient 
if  notice  is  sent  by  the  mail  of  the  day  next  succeeding  the  day  of  dis- 
honor. 

6.  To  Whom  Given,     The  holder  of  dishonored  paper  may  give 

notice  directly  to  all  prior  parties,  or  only  to  his  immediate  predecessor 
on  the  paper.  In  the  latter  case,  such  predecessor  has  the 'same  time  to 
give  notice  to  his  indorser  as  though  he  himself  had  been  the  holder 
and  had  the  paper  protested. 

6.  Banker,  or  Agent,  as  Holder  for  OoUeclion,'  A  banker  or  agent  to 

whom  paper  has  been  transibitted  for  the  purpose  of  obtaining  acc^- 
ance,  or  payment^  is,  so  far  as  the  question  of  notice  is  concerned,  to  be 
considered  as  though  he  were  the  real  holder,  and  his  principal  a  prior 
indorser.     [Bank  v.  Oher,  31-599,  600,  607.] 

7. A  note  payable  in  Topeka  was,  on  August  5th,  legally  protested 

there,  and  notice  thereof  forwarded  by  mail,  by  the  bankers  who  held 
the  note  for  collection,  to  the  owneis  at  Fort  Scott.  Notice  when  re- 
ceived was  sent  by  them  by  mail  to  the,  indorser  ^%  Atchison.  It  took 
a  letter  two  days  to  go  by' mail  from  Topeka  to  Fort  Scott,  and  two  days 
to  go  in  like  manner  from  Fort  Scott  to  Atchison.  The  indorser  re- 
ceived the  notice  on  August  10th.    The  Mi  was  Sunday.    Held,  That  a 

'  finding  that  legal  notice  had  been  given  must  be  suBtained,  althou^  it 
appeared  that  there  was  a  daily  mall  between  Topeka  asid  AtchiBon',  and 
that  all  patties  except  the  notary  knewwheve  the' indorser  resided,  aoid 
althoui^h  it  wai  not  shbwn  at  what  exact  honcthe  notice  was  deposited 

2<»— M  Kng. 
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in  the  post-office  at  Topeka,  or  at  Fort  Scott,  or  reoeived  by  the  ownen, 
or  by  the  indorser,  or  what  honrs  the  mail  left  Topeka,  or  Fort  Scott,  or 
reached  Fort  Scott,  or  Atchison. 
8.  Pleading;  AUegoHons  of  Petition,  Not  ChaUmged  by  Motion,  or  Atuwer, 
Where  a  petition  alleges  that  plaintift  are  the  assignees  in  bank- 
ruptcy of  a  corporation,  and  have  fall  authority  to  prosecute  and  main- 
tain the  action,  that  the  defendant  indorsed  the  note  sued  on  to  them  Wi 
such  assigns,  (giving  copy  of  the  indorsement,)  and  that  they  are  now 
the  holders  and  owners  thereof,  Aid  these  allegations  are  not  challenged 
by  motion  or  answer,  held,  that  a  judgment  in  favor  of  the  plaintiffs  would 
not  be  reversed  because  the  petition  failed  to  allege  any  indebtedness  of 
the  indorser  to  the  corporation,  or  any  special  authority  from  the  bank* 
rupt  court  to  the  assignees  to  discount  notes. 

Mror  from  Atchison  District  Court 
Action  by  G,  A.  Scovill  and  T.  H.  Annable^  as  assigneeB  of 
the  Fort  Scott  Coal  and  Mining  Company,  against  tiie  Topeka 
RoUing-Mill  Company  and  John  Seaton,  The  action  was  upon 
a  promissory  note,  a  copy  of  which  is  given  in  the  opinion, 
infra.  The  Rolling-Mill  Company  was  sued  as  maker,  and 
Seaion  as  indoraer.  Trial  at  the  December  Term  1874  of  the 
district  court.  Judgment  in  favor  of  plaintiffs  against  both 
defendants  for  |291.50,  and  costs.  Seaton  appeals  and  brings 
the  case  here.  The  errors  assigned  are  stated  in  the  opinion. 
Elaborate  briefs  were  filed,  but  as  the  points  submitted  and  au- 
thorities cited  are  fully  stated  in  the  opinion,  the  briefs  are 
omitted.  [After  the  subjoined  opinion  was  filed,  a  motion  for 
a  rehearing  was  made  and  argued,  and  overruled.'' 

D,  Martin,  for  plaintiff  in  error. 

Eoerest  ^  Waggener,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  upon  a  promissory  note,  of 
which  the  following  is  a  copy: 
$250.00.  Topeka,  Kansas,  June  24th,  1874. 

Thirty-nine  days  after  date,  we  promise  to  ^ay  to  the  order 
of  John  Seaton,  at  the  Topeka  Bank  and  Saving  Institution, 
Topeka,  Kansas,  two  hundred  and  fifty  dollars  with  interest  at 
twelve  per  cent,  per  annum  after  due  until  paid*    AUo^  costs  of 
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collecting,  incbiding  reasonable  attomey'feeaj  \fsuii  be  insiHuUd  <m 
this  note.     Value  received. 

TOPEEA  ROLLING-MILL   COMPANT, 

By  B.  D.  Goldren,  Brest 

And  the  first  question  presented  is,  whether  this  is  a  nego- 
tiable note.  And  the  claim  is,  that  because  of  the  stipulation 
for  payment  of  costs  of  collection,  and  attorney-fees,  the 
amount  due  on  the  paper  is  uncertain,  while  both  the  common 
law  and  the  statute  define  negotiable  paper  as  drawn  for  a 
L  sia«Mto       **sum  or  sums  of  money  certain."  Story  on  Prom. 

be  sustained.    The  amount  due  at  the  maturity  of  the  paper, 
is  certain;  and  the  only  uncertainty  is  in  the  amount  which 
shall  be  collectible  in  case  the  maker  defaults  at  the  maturity 
of  the  paper  in  his  promise  to  pay,  and  the  holder  is  driven  to 
the  necessity  of  instituting  a  suit  for  collection,  and  then  only 
as  to  the  expenses  of  such  collection.    In  the  case  of  Sperry  v. 
Hart  J  82  Iowa,  184,  the  stipulation  in  the  note  was:  ^'If  not 
paid  when  due,  and  suit  is  brought  thereon,  I  hereby  agree  to 
pay  collection  and  attorney-fees  therefor;"  and  the  note  was 
held  to  be  negotiable.     The  court  says  in  the  opinion:  ^^The 
agreement  for  the  payment  of  attorney-fees  in  no  sense  in- 
1  ntiimiiiKiM.  creased  the  amount  of  money  which  was  payable 
In  notM.       Yrh&a  the  note  fell  due,  and  we  are  unable  to  see 
that  it  rendered  that  amount  uncertain  in  the  least  degree. 
It  simply  imposed  an  additional  liability  in  case  suit  should  be 
brought;  and  such  liability  did  not  become  absolute  until  an 
action  was  instituted.     This  agreemept  relates  rather  to  the 
remedy  upon  the  note,  if  a  legal  remedy  be  pursued  to  enforce 
its  collection,  than  to  the  sum  which  the  maker  is  bound  to 
pay.    It  is  not  different  in  character  from  a  cognovit,  which 
when  attached  to  promissory  notes  does  not  destroy  their  ne- 
gotiability." The  same  proposition  is  affirmed  in  Oarr  v.  Louis* 
ville  Bank  Cb.,  11  Bush,  (Ky.)  180,  in  which  the  court  declares, 
that  ^^the  reason  for  the  rule,  that  the  amount  to  be  paid  must 
be  fixed  and  certain,  is,  that  the  paper  is  to  become  a  substi- 
tute for  money;  and  this  it  cannot  be,  unless  it  can  be  ascer- 
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tained  from  it  exactly  how  much  money  it  represents.  As  long 
therefore  as  it  remains  a  substitute  for  money,  the  amount 
which  it  entitles  the  holder  to  demand  must  be  fixed  and  cer- 
tain; but  when  it  is  past  due,  it  ceases  to  have  that  peculiar 
quality  denominated  negotiability,  or  to  perform  the  oflSce  of 
money;  and  hence,  anything  which  only  renders  its  amount 
uncertain  after  it  has  ceased  to  be  a  substitute  for  money,  but 
which  in  nowise  affected  it  untH  after  it  had  performed  its 
office,  cannot  prevent  ita  becoming-negotiable  paper,^*  Dietrich 
i\  Baylie,  28  La.  An.  767;  Stmeman  v.  PyU,  85  Ind.  103.  That 
it  is  no  longer  an  open  question  in  the  latter  state,  is  evident 
from  the  cases  of  Wyant  v.  Pottorfy  87  Ind.  512,  and  Wcdker  v. 
Wooleriy  vol.  4  Cent.  Law  J.  248.  See  also  Dinsmore  v.  Duncarij 
57  N.  T.  573,  and  Zimmerman  r.  Anderson^  67  Penn.  St  421  — 
in  which  last  case  a  stipulation  waiving  appraisement,  stay  of 
execution,  etc.,  was  held  not  to  affect  the  negotiability  of  the 
paper.  Bradley  v.  IMly  4  Bissell,  478,  in  which  the  promise 
was  to  pay  a  certain  amount  with  exchange,  and  the  amount 
of  the  exchange  not  stated,  and  still  it  was  held  to  be  ne- 
gotiable. And  on  same  point  see  &nith  v.  KendaUy  9  Mich. 
241;  Johnson  v.  IHsbiej  15  Mich.  285;  Leggeti  v.  Jones^  10  Wis. 
34;  Outacap  v.  Woolwise^  2  M'Lean,  581.  (Contra,  IKrst  No- 
Hanoi  Bank  v.  Qray^  63  Mo.  33.).  It  seems  to  us  therefore  a 
just  conclusion,  that  paper  otherwise  negotiable  is  not  rendered 
non-negotiable  by  a  stipulation  for  the  payment  of  costs  of  col- 
lection, including  attorney-fees,  in  case  suit  is  brought  thereon. 
[KeUam  v.  Schoeps,  26  Kas.  812,  318.] 

A  second  proposition  of  plaintiff  in  error  is,  that  if  the  note 
be  considered  negotiable,  notice  of  nonpayment  was  not  given 
within  a  reasonable  time,  so  as  to  charge  the  indorser.  The 
evidence  upon  this  point  showed,  that  the  protest  was  made 
August  5th,  and  that  the  said  John  Seatbn  did  not  receive 
s.  indon«ra;  notlcc  thcrcof  until  the  10th;  that  said  John  Sea- 
ffiJJiie?"^  ton  resided  in  Atchison,  Kansas,  within  the  knowl- 
edge of  all  the  parties  except  the  notary  at  Topeka  making 
protest,  and  was  in  business  there,  and  attended  the  post-office 
two  or  three  times  every  day;  that  Atchison  was  and  is  the 
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terminus  of  the  Atchison,  Topeka  ft  Santa  F^  railroad,  a  daily 
mail-route,  and  is  also  the  terminus  of  the  Missouri  Pacific 
(or  Atlantic  ft  Pacific)  railroad,  a  daily  maiVroute;  that  To- 
peka is  situated  on  said  Atchison,  Topeka  ft  Santa  F6  railroad, 
fiffy  miles  from  Atchison;  that  the  notice  to  said  John  Seaton 
was  transmitted  in  the  same  envelope  with  the  certificate  of 
protest  to  the  plaintifiEb,  at  Fort  Scott,  where  they  resided^  and 
said  notice  was  sent  by  the  plainti&  to  the  said  John  Seaton, 
and  that  it  took  two  days  for  a  letter  to  go  by  mail  from  To- 
peka to  Fort  Scott,  and  two  days  from  Fort  Scott  to  Atchison, 
and  that  said  note  was  placed  in  a  Topeka  bank,  at  Topeka, 
for  collection  and  protest  if  not  paid  when  due,  and  was  in 
said  bank  when  so  due,  and  after  protest  was  returned  to 
plaintifib  at  Fort  Scott  No  question  is  made  upon  the  pro- 
test, providing  the  note  was  negotiable. 

Upon  this  we  remark,  that  it  rests  upon  the  party  seeking 
to  charge  an  indorser  to  prove  a  legal  notice.  No  presump- 
tions arise  in  his  favor.  It  is  a  question  of  fact,  and  the  onus 
probandi  is  upon  him.  But  like  any  other  question  of  fact,  it 
is  to  be  settled  upon  the  testimony  as  it  is  given,  and  need  not 
be  proved  beyond  the  possibility  of  mistake.  A  reasonable 
construction  must  be  given  to  the  testimony,  and  reasonable 
inferences  may  be  drawn  from  it  And  if  from  this  it  appears 
that  legal  notice  was  given,  it  will  be  sufficient,  although  it  at 
the  same  time  appears  that  farther  testimony  more  full,  ex<» 
plicit,  and  definite  niight  possibly  show  an  unwarrantable  de- 
lay on  the  part  of  some  one  of  the  various  parties.  "We  are 
not  to  presume  facts  that  are  not  .proven,  and  we  may  rest 
upon  the  testimony  given,  and  any  reasonable  inferences  to  be 
drawn  from  it.  We  remark  again,  that  where  the  holder  and 
the  party  to  whom  notice  is  to  be  given  reside  at  different 
places,  it  is  generally  sufficient  if  notice  is  sent  by  the  mail  of 
the  day  next  succeeding  the  day  of  dishonor.  WiUiams,  v.  Smithy 
i.  Whan  dpom  ^  B.  ft  Aid.  501 ;  Braj/  v.  Haduen^  5  Maule  &  Selwyn, 
i*i7i^«d.  ggj  ^^j^  of  Alexandria  v.  SwaUy  »  Peters,  88.  It  is 
sometimes  said  thiit  it  must  go  by  the  next  practicable  mail; 
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and  on  the  other  hand,  where  the  mail  of  the  next  sacceeding 
day  starts  at  an  unseasonable  hour,  it  will  be  sufficient  if  it  is 
deposited  in  the  post-office  at  any  time  on  that  day,  so  as  to  be 
ready  for  the  mtdl  of  the  succeeding  day.     Our  statute  says, 
"  within  a  reasonable  time,"  (Gen.  Stat  p.  115,  §  7.)   What  is 
'^  a  reasonable  time,"  is  generally,  a  question  of  law  for  the 
courts.  Byles  on  Bills,  222,  and  cases  in  note;  2  Greenl.  Evi- 
dence, §  186.    We  are  not  in  this  case  advised  as  to  the  hour  of 
the  departure  of  the  mail  from  Topeka  for  Fort  Scott,  or  from 
Fort  Scott  for  Atchison ;  and  so  no  question  of  the  seasona- 
bleness  or  unseasonableness  of  such  hour  is  before  us.    We 
can  then  only  fall  back  upon  the  general  rule,  that  the  notice 
must  be  deposited  in  the  post>office  in  time  for  the  mail  of  the 
next  succeeding  day.     In  other  words^  the  protest  having  been 
on  the  5th,  the  notice  must  have  left  Topeka  in  the  mail  of 
the  6th,  or  at  least  been  deposited  in  the  post-office  in  time  for 
such  mail.    Again,  the  holder  of  protested  paper  is  not  obliged 
s.Ko*iM.b7      ^  S^^^  notice  to  all  prior  parties.    He  may  simply 
iS^S^^'gi^^  notice  to  his  immediate  predecessor  on  the 
^'"^'       paper,  and  then  such  predecessor  has  the  same  time 
in  which  to  notify  his  predecessor,  and  so  on.    So  that  where 
there  are  many  parties  to  dishonored  paper,  the  first  indorser 
may  not  receive  notice  of  the  dishonor  for  weeks,  or  months, 
thereafter,  and  that  too  although  all  the  parties  reside  in  the 
same  vicinity.    In  the  case  before  us,  it  is  entirely  immaterial 
whether  the  notary  did  or  did  not  know  of  the  residence  of 
John  Seaton;  or  whether  said  Seaton  resided  nearer  to  To> 
peka  than  Fort  Scott,  the  residence  of  plaintiff  JSlagle  Bank 
V.  Haihawayy  6  Metcalf,  212;    TripM  v.  JEurUy  8  Dana,  128; 
Farmer  v.  Bandy  4  Shep.  458;  8  Kent's  Comm.  106,  and  note; 
2  Greenl.  on  Ev.,  §187;  1  Parsons  on  J^otes  and  Bills,  518. 
And  again,  a  banker  or  agent  to  whom  the  paper  has  been 
cBtBktr  Mid   transmitted  for  the  purpose  of  obtaining  acceptance 
*<*°^ '       or  payment,  is,  so  far  as  the  question  of  notice  is 
concerned,  to  be  considered  as  though  he  were  the  real  holder, 
and  his  principal  a  prior  indorser.    He  may  notify  only  his 
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principal,  and  crach' principal  has  the  same  amount  of  time  in 
"which  to  give  notice  to  prior  parties.  1  Am.  Lead.  Cases,  side 
page  394;  2  Qreenl.  Ev.,  §  187a;  Byles  on  Bills,  224. 

Kow  applying  these  principles  to  the  case,  and  it  was  proper 
for  the  notary  at  Topeka  to  forward  notices  to  plaintiffs  at 
Fort  Scott,  without  mailing  any  directly  to  Beaton,  at  Atchi- 
son, and  whether  he  did  or  did  not  know  of  Beaton's  place  of 
residence.  Kotice  leaving  Topeka  by  the  mail  of  the  6th,. 
T.A  itettoa  ^^^'d  reach  Fort  Bcott  on  the  7th;  leaving  Fort 
•^^  Scott  on  the  8th,  would  reach  Atchison  on  the  9th. 
It  was  received  by  Beaton  on  the  10th.  But  the  9th  was  Bun- 
day,  so  that  he  received  it  on  the  very  day  that  he  should  have 
received  it,  going  by  the  first  mall,  and  in  the  usual  time.  It 
is  true,  that  the  testimony  fails  to  disclose  the  exact  hours  at 
which  the  notice  was  mailed  at  Topeka,  or  at  Fort  Bcott;  or 
of  the  departure  of  the  mails  from  those  places;  or  of  the 
arrival  of  the  mails  at  Fort  Bcott,  or  Atchison ;  or  the  receipt 
of  the  notice  by  plaintiiSBi,  or  Beaton.  And  if  all  these  facts 
were  disclosed,  it  might  possibly  appear  that  there  was  either 
on  the  part  of  the  notary  at  Topeka,  or  of  the  plaintifis  at 
Fort  Bcott,  such  a  delay  in  forwarding  notice  as  would  dis- 
charge the  indorser.  But  upon  the  testimony  as  it  stands,  we 
think  there  was  no  error  in  finding  that  due  diligence  had 
been  used  in  giving  notice.  1  Parsons  on  Notes  and  Bills,  517, 
and  cases  cited  in  note. 

A  final  proposition  of  the  learned  counsel  for.  plaintiff  in 
error  is,  that  '^  neither  the  pleadings  nor  the  proofs  show  any 
right  of  the  plaintiflSi  below  to  recover  against  Mr.  Beaton." 
The  petition  alleges  that  plaintiff  are  the  assignees  in  bank- 
^  . ,  ruptcy  of  the  Fort  Scott  Coal  &  Mining  Company; 
^•"^•■••that  they  have  full  power  and  authority  to  prose- 
cute this  action,  and  that  John  Beaton  indorsed  and  trans- 
ferred to  plaintiffs  said  note,  (giving  copy  of  indorsement,) 
and  that  they  are  now  the  holders  and  owners  thereof.  No 
denial  is  made  of  these  allegations.  It  is  said  by  counsel,  that 
it  does  not  appear  that  Beaton  was  ever  indebted  to  the  coal 
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company,  and  that  assignees  in  bankruptcy  have  no  general 
power  or  authority  to  discount  notes,  etc.,  in  behalf  of  their 
estates,  and  that  no  special  authority  from  the  bankrupt  court 
is  alleged.  It  is  unnecessary  to  inquire  whether  the  petition 
could  not  have  been  attacked  by  motion,  or  the  authority  of 
plaintiffs  challenged  by  answer.  Nothing  of  the  kind  was  at- 
tempted* The  defendant  was  content  to  go  into  trial  upon 
the  admission  (by  failure  to  deny)  that  plaintifis  were  the 
owners  and  holders  of  the  paper,  that  they  acquired  title  to  it 
by  indorsement  to  them,  and  that  they  had  full  authority  to 
prosecute  and  maintain  this^  action.  As  they  could  not  be  the 
owners  and  holders  without  having  authority  to  receive  title 
by  the  indorsement,  and  afl  it  is  not  questioned  but  that  under 
some  circumstances  they  could  legally  take  title  to  such  paper, 
we  think  the  general  allegations  of  tike  petition,  unchallenged 
by  motion,  answer,  or  evidence,  are  sufficient  to  sustain  the 
judgment 

Upon  the  whole  record  we  see  no  error,  and  the  iudgment 
will  be  affirmed. 

Valentine,  J.,  concurring 

HoRTOH,  0.  J.,  not  sitting  in  the  case. 


Comm'rs  op  Saline  County  v.  J*  E.  Youno. 

1.  Vlj^adivq;  AlUgaH<mqf"TUU;*'  QueOumof  Fa4t,<mdN^^  Whether 
the  title  to  government  land  haa  bo  passed  from  the  government  that 
the  land  has  become  taxable,  may  be  a  qaestion  of  fact,  and  not  merely 
a  question  of  law;  and  whether  the  title  has  or  has  not  so  passed,  maj 
be  alleged,  in  a  pleading,  as  a  fact    [Leonard  ^  Bout  23-900.] 

2.  IllvqaXi  Taz-Salb;  Liability  cf  Omnty  io  Rrfund;  StahOe  itf  JjimUaioni. 
Where  land  has  been  taxed  for  several  years,  and  waa  sold  to  the  ooanty 
for  the  taxes  of  the  first  year,  and  the  other  taxes  Were  charged  up 
against  the  land,  and  Y.  afterward  purchased  from  the  county  the  tax- 
sale  certificate,  and  aften^ard  the  county  clerk  dil»oovers  that^e  land 
had  belonged  all  the  time  to  the  United  States,  and  was  therefore  not 
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taxable,  and  leiuBee  to  conyey  said  land  to  Y.  for  said  taxes;  and  the 
coonty  treasorer  then,  upon  an  offer  to  return  the  tax  certificate,  refuses 
to  pay  back  to  Y.  the  amount  paid  therefor  by  Y.,  with  interest,  etc^ 
held,  that  the  statute  which  provides  that  "no  account  against  the  county 
shall  be  allowed^  unless  presented  within  two  years  after  the  same  ac- 
crued/' does  not  apply  to  the  claim  of  Y.  for  the  moneys  due  him  on 
return  of  his  tax-certificate,  and  hence  does  not  bar  said  claim  of  Y.  in 
two  years.  lEichardB  v.  Omm'u,  28-326,  332, 334;  Oomm'n  9,  Land  Co^ 
23-201.] 

JSrror  from  Saline  District  Court, 

Action  by  Tovng  to  recover  from  the  county  the  amount 
paid  by  him  for  certain  illegal  tax  certificates,  and  Bxibsequent 
taxes  on  the  lands  illegally  aBsessed  and  sold.  The  £acts  fully 
appear  in  the  opinion,  infra.  .The  district  conrt,  at  the  No- 
vember Term  1876,  gave  judgment  in  favor  of  Yovng^  and  the 
JBoard  of  Ccnmty  Chmmissioners  brings  the  case  here. 

John  Foster  J  for  plaintiff  in  error. 

J.  O.  MohleTj  and  C  A,  HUler^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by      ' 

Valbntinb,  J. :  On  the  11th  of  August  1876,  the  defendant 
in  error,  J.  E.  Young,  who  was  plaintiff  below,  commenced 
this  action  against  the  board  of  county  commissioners  of 
Saline  county.  He  set  forth  in  his  petition  thirteen  separate 
causes  of  action;  but  as  the  legal  questions  involved  in  each 
cause  of  action  are  precisely  the  same  as  those  involved  in  the 
auumentof  ^thers,  it  will  be  necessary  to  state  the  fects  set 
^^  forth  in  only  one  of  such  causes  of  action.    The 

first  cause  of  action  sets  forth  substantially  the  following 
fiawts:  In  1868  the  proper  officers  of  Saline  county  levied  taxes 
on  the  northeast  quarter  of  section  1,  township  14  south,  of 
range  6  west.  On  28th  June  1869,  said  land  was  sold  to 
said  county  for  said  taxes,  and  afterward  the  subsequent  taxes 
for  subsequent  years  were  charged  up  against  said  land.  On 
28th  June  1872,  the  plaintiff,  for  the  purpose  <>f  purchasing 
the  tax  .title  to  said  land,  paid  into  the  treasury  of  Said  county 
$88.08,  sidd  sum  being  equal  to  the  cost  of  redemption  of  said 
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land  at  that  time.  The  county  treasurer  then  issued  to  the 
plaintiff  the  proper  certificate,  and  the  county  clerk  daly  as- 
signed the  same  to  the  plaintifEl  On  the  let  of  April  1873  the 
county  clerk  discovered  that  said  land  belonged  to  the  United 
States,  and  that  it  was  therefore  exempt  from  taxation,  and 
therefore  that  it  ought  not  to  be  conveyed  to  the  plaintiff  for 
said  taxes;  and  the  county  clerk  refused  to  convey  the  same. 
The  plaintiff  then  offered  to  return  his  said  tax  certificate  to 
the  county  treasurer,  and  demanded  that  the  treasurer  should 
refund  to  him  the  amount  he  paid  therefor,  with  interest,  etc, 
but  the  treasurer  refused.  There  are  some  other  &cts  stated 
iu  the  petition,  but  we  do  not  think  it  is  necessary  to  mention 
them.  The  defendant  below  demurred  to  this  petition,  on  the 
ground  that  neither  it  nor  any  count  thereof  stated  &cts  suf- 
ficient to  constitute  a  cause  of  action.  The  court  below 
overruled  the  demurrer,  and  the  defendant  excepted.  The 
defendant,  who  is  plaintiff  in  error,  raises  only  two  questions 
in  this  court:  First,  the  plaintiff  in  error  claims  that  the 
plaintiff  below  was  bound  to  know  that  said  land  belonged  to 
the  United  States;  that  if  he  did  not  know  the  same,  and  sup- 
posed otherwise,  it  was  a  mistake  of  law,  and  not  a  mistake  of 
fact;  and  therefore,  as  he  paid  said  money  merely  upon  a  mis- 
take of  law  he  cannot  now  recover  the  same  back.  Second, 
the  plaintiff  in  error  also  claims  that  whatever  action  the 
plaintiff  below  may  have  had,  the  same  was  barred  by  a  cer- 
tain statute  of  limitations  before  this  action  was  commenced- 

The  plaintiff  in  error  might  have  raised  still  other  ques- 
tions; but  it  has  not  done  so,  and  as  these  are  the  only  ones  it 
has  raised  in  this  court,  these  are  the  only  ones  which  we  shall 
consider  or  decide.  We  shaU  presume  that  the  plaintiff  in 
error  waives  all  other  questions. 

Was. the  plaintiff  below  bound  to  know  that  said  land  be- 
longed to  the  United  States,  and  therefore  that  it  was  not  taxa- 
ble? And  is  his  claim  for  a  return  9f  his  money  barred  by 
any  statute  of  limitations?  We  must  answer  both  of  these 
questions  in  the  negative. 

L  It  is  not  an  uncommon  thing  for  land  to  be  sold  or 
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granted  by  the  United  States  so  as  to  become  taxable  long  be** 
fore  any  public  record  shows  it  to  be  taxable.  This  has  been 
preeminently  so  with  respect  to  a  great  deal  of  land  in  Saline 
i.Mittokwof  county.  {K,  P.  Bly.  Go.  v.  Oulpi  9  Kas.  88;  RaUway 
S5:"**'  Co.v.  Prescott,  16  Wallace,  608;  Railway  Co.  v.  Me^ 
ShanCj  22  Wallace,  444.)  Such  land  was  granted  to  the  Leav- 
enworth, Pawnee  &  Western  Railroad  Company,  now  Kansas 
Pacific  Railway  Company,  upon  certain  conditions.  (12  U.  S. 
Btat.  at  Large,  489,  et  seq.;  18  U.  S.  Stat,  at  Large,  856,  et 
Beq.)  When  these  conditions  were  all  performed,  the  land  be- 
came the  property  of  the  railroad,  and  not  till  then.  But 
some  of  these  conditions  were  such  that  no  public  record 
would  show  when  they  were  performed.  For  instance,  one  oi 
these  conditions  was  that  the  railroad  company  should  com- 
plete its  road  through  these  lands  before  any  title  should  pass. 
Now  as  soon  as  this  and  the  other  conditions  were  performed, 
the  land  would  belong  to  the  railroad  company  so  as  to  be 
taxable,  although  no  record  would  then  show  such  completion, 
and  although  no  patent  would  then  have  been  issued.  (Sec 
cases  above  cited.)  Indeed,  it  never  was  necessary  that  the 
patent  for  land  granted  by  the  United  States  should  first  be 
issued  before  the  land  could  become  taxable.  (McMahon  v. 
Welsh,  11  Kas.  280,  291,  292;  Ghdf  Eld.  Co.  v.  Morris,  13  Kas. 
802.)  All  that  was  ever  necessary  was,  that  the  ^antee 
should  be  entitled  to  receive  the  patent.  Now  the  completion 
of  a  railroad  is  certainly  more  a  question  of  fact,  than  of  law; 
and  no  person  is  bound  as  a  matter  of  law  to  take  notice  of 
its  completion.  Therefore  no  person  was  bound  as  a  matter 
of  law  to  take  notice  of  the  completion  of  said  railroad 
through  Saline  county,  or  rather  through  certain  lands  situ- 
ated in  Saline  county.  And  therefore  no  one  can  be  presumed 
to  have  known  when  said  lauds  became  taxable.  But  is  any 
one,  in  any  case,  bound  to  know  as  a  matter  of  law  when  the 
title  to  land  so  passes  from  the  government  that  the  land  be- 
comes taxable?  As  we  have  before  said,  the  land  is  taxable 
as  soon  as  some  person  is  entitled  to  receive  a  patent  therefor; 
but  the  patent  may  not  be  issued  for  months,  or  even  years 
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after  such  person  is  entitled  to  receive  it.  And  if  every  per- 
son IB  bound  to  know  w|ien  land,  sold  or  granted  by  the  gov- 
ernment, becomes  taxable,  be  is  also  bound  to  know  when  all 
the  facts  transpire  which  give  to  any  person  a  right  to  receive 
a  patent  for  sach  land  from  the  government  Can  it  be  that 
the  law  requires  any  such  thing?  And  even  when  the  patent 
is  issued,  is  any  person  except  the  one  to  whom  it  is  issued 
bound  to  know  that  fact?  It  is  true,  the  patent  is  recorded  in 
Washington;  but  is  any  person  bound  to  take  notice  of  that 
record?  We  do  not  think  that  is  necessary  to  answer  these 
questions  in  this  case.  But  passing  on,  is  it  necessary  even, 
that  the  error  or  mistake  in  supposing  said  land  to  be  taxable 
should  be  one  of  fact,  instead  of  one  of  law?  The  plaintiff  in 
this  case  claims  under  section  120  of  the  tax  law  of  1868, 
{Gen.  Stat.  1058,)  and  not  under  any  general  rules  of  law  or 
equity.  That  section  provides  among  other  things  as  fol- 
lows: 

'^And  if  after  any  certificate  shall  'have  been  granted  upon 
«uch  sale,  [a  tax  sale,]  the  county  clerk  shall  discover  that,  for 
any  error  or  irregularity,  such  land  ought  not  to  be  conveyed, 
he  shall  not  convey  the  same;  and  the  county  treasurer  shall, 
on  the  return  of  the  tax  certificate,  refund  the  amount  paid 
therefor  on  such  sale,  and  all  subsequent  taxes  and  charges 
paid  thereon  by  the  purchaser  or  his  assigns,  out  of  the  county 
treasury,  with  interest  on  the  whole  amount  at  the  rate  of  ten 
per  cent  per  annum." 

Now  whether  the  said  "error  or  irregularity*'  to  be  "dis- 
covered" by  the  county  clerk,  must  necessarily  .be  one  of  feet, 
or  whether  it  may  not  be  one  of  either  law  or  fact,  we  do  not 
think  it  is  necessary  to  decide  in  this  case.  For  the  "  error  or 
irregularity"  actually  "discovered"  by  the  county  clerk  in 
this  case  was  probably  and  presumably  one  of  fiict  It  con- 
sisted in  supposing  that  the  land«did  not  belong  to  the  United 
States,  and  that  it  was  taxable,  while  in  £&ct  the  land  did  be^* 
long  to  the  United  States,  and  was  not  taxable.  Such  an 
"error  or  irregularity"  is  sometimes,  as  we  have  already  seen, 
a  mistake  of  faot  Probably  it  generally  is,  and  possibly  it 
always  is*    It  has  already  been  decided  by  this  ooort,  that  aa 
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was  commenced  August  11th  1875.  Therefore,  the  claim  of 
the  plaintiff  is  not  barred  by  said  statute.  It  is  not  didmed 
that  the  plaintiff's  claim  is  barred  by  any  other  statute  of 
limitation. 

The  order  of  the  court  below  overruling  said  demurrer  will 
be  affirmed. 

All  the  Justices  concurring. 


Isaac  Owbns  v.  Hastings  &  Saxton. 

Gonditionjil*SAlb;  No  TUle  Passes,  Until  Performance.  H.  &  S.,  owning  tfes 
along  the  line  of  road  of  the  St.  Jos.  &  Denver  City  Railroad  Company, 
made  a  contract  with  said  company  by  which  the  latter  was  antho^ 
ized  to  take  as  many  of  said  ties  as  it  needed  for  the  repair  of  its  tiack, 
in  which  contract  it  was  stipulated  that  the  ties  were  to  be  counted  and 
accounted  for  after  they  were  placed  under  the  track,  and  that  the  title 
should  not  pass  to  the  company  until  after  they  were  under  the  rail,  ffdd, 
That  such  stipulation,  as  to  the  time  of  passing  the  title,  was  valid,  and 
that  no  creditor  of  the  company,  haying  notice  of  such  contract,  oonld, 
prior  to  such  time,  acquire  any  title  to  such  ties  as  against  H.  &  8.  by  a 
levy  and  sale  on  an  execution  against  such  company,  although  the  em- 
ployes of  the  company  had  taken  possession  of  the  ties  and  moved  them 
to  different  places  along  the  line  of  the  road. 

Mrror  from  Doniphan  Disiriet  OourL 

Rbplbvust  for  428  railroad  ties,  bought  by  H.  D.  Eastmgs 
and  Alba  M.  SaxUmj  as  partners,  against  Isaac  Owens.  Trial 
at  September  Term  1875  of  the  district  court,  and  judgment 
in  favor  of  plaintiffs.  Owens  brings  the  case  here.  The  &ctB 
are  stated  in  the  opinion. 

Albert  Terry ^  for  plaintiff  in  error,  contended  that,  when  the 
railroad  company,  by  its  agents,  took  possession  of  the  ties, 
(under  the  contract  set  out  in  the  opinion,)  the  title  passed  to 
said  company,  and  the  ties  could  be  taken  on  execution  by  its 
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creditors,  as  at  such  time  there  was  a  complete  delivery  and 
separation  from  the  ties  of  Hastings  &  Saxton.  The  sale  was 
not  conditionaL  No  proidsion  was  made  in  the  contract  that 
Hastings  k  Baxton  might  reclaim  the  ties  if  not  paid  for.  This 
case  is  to  be  dbtinguished  from  the  rule  laid  down  in  Sumner 
V.  McFarUm^  15  Eas.  600,  and  HaUoweU  v.  MUne^  16  Eas.  65. 
Moreover,  H.  &  8.  provided  in  their  contract  that  the  ties,  as  a 
chatidy  should  be  (in  the  hands  of  the  railroad  company)  ut- 
terly destroyed — that  they  should  be  put  ander  the  track — 
attached  to  the  realty. 

Doniphan  ^  Reed^  and  W.  W.  Guthrie^  for  defendants  in  error, 
contended  that  it  was  competent  for  the  parties  to  make  a  con- 
tract for. the  conditional  sale  of  the  ties,  and  that  a  conditional 
vendor  can  reclaim  his  property  even  in  the  hands  of  innocent 
purchasers  at  execution  sales,  or  innocent  purchasers  for  value. 
86  Mo.  479;  44  Mo.  326,  412;  19  Me.  154;  3  Cash.  257;  4 
Cush.  195;  1  Pars.  Contr.  537;  Story  on  Sales,  §818. 

The  opinion  of  the  court  was  delivered  by 

Brewbb,  J«:  This  was  an  action  of  replevin  brought  by 
Hastings  &  Saxton  against  Owens,  for  a  lot  of  railroad  ties. 
Owens  had  theretofore  recovered  judgment  in  a  justice's  court 
against  the  St  Joseph  &  Denver  City  Railroad  Company,  and 
on  the  supposition  that  these  ties  were  the  property  of  said 
railroad  company  he  had  caused  them  to  be  levied  upon  and 
sold  to  satisfy  his  judgment,  and  Owens  at  such  sale  became 
the  purchaser.  Hastings  &  Saxton  were  in  fact  the  owners  of 
these  ties,  having  purchased  them,  together  with  a  large  num- 
ber of  others,  in  1872,  when  as  contractors  of  said  railroad 
company  they  had  undertaken  to  build  the  said  road  from 
MarysvUle,  Eansas,  to  Kearney  Junction,  in  Nebraska;  and 
the  ties  in  dispute  were  among  a  large  lot  that  were  on  hand 
when  the  said  road  failed  in  1872,  and  Hastings  &  Saxton  dis- 
continued their  work  under  said  contract  The  plaintiflb  be> 
low  had  left  these  ties,  as  well  as  all  on  hand  at  that  tune, 
scattered  along  the  line  of  bsAA  railroad  where  they  had  been 
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delivered  for  ase  in  the  construction  of  said  road,  and  they 
had  thus  remained  until  said  railroad  company  was  allowed  to 
take  them  under  the  following  circumstances:  In  May  1875, 
the  said  railroad,  needing  ties  to  replace  decayed  ones,  entered 
into  an  agreement,  in  wriiing^  with  Hastings  ft  Saxton,  of  which 
the  following  is  a  copy : 

"Agreement  between  the  St  Joseph  &  Denver  City  Rail- 
road T7o.  and  Hastings  k  Saxton.  The  following  agreement 
made  this  second  day  of  May  1875,  by  and  between  the  St 
Joseph  &  Denver  City  Railroad  Co.  of  the  first  part,  and  Hast- 
ings &  Saxton  of  the  second  part,  witnesseth :  That  the  party 
of  the  second  part  agrees  that  the  party  of  the  first  part  may 
select  as  many  ties  on  the  line  of  the  St  J.  k  D.  C.  railroad  as 
they  may  need,  and  after  they  (the  ties)  are  placed  under  the 
track  of  said  road  they  shall  be  counted,  and  accounted  for  to 
the  parties  of  the  second  part  at  the  price  of  thirty  cents  per 
tie;  and  the  party  of  the  first  part  agrees  to  pay  for  the  same 
in  monthly  payments  of  one  thousand  dollars  per  month,  and 
any  fractional  payment  in  proportion.  And  whereas,  the  party 
of  the  first  part  have  used,  previous  to  this  time,  bridge  tim- 
ber agreed  on  at  four  hundred  dollars,  they  bind  themselves 
to  pay  in  like  manner  for  any  timber  that  the  party  of  the  first 
part  may  need.  They  shall  have  the  riffht  to  use  (at  18  per 
M^)  as  long  as  the  timber  remains  in  Elwood  not  otherwise 
disposed.  The  said  ties  shall  not  be  considered  the  property 
of  the  St  Joseph  k  D.  C.  Railroad  Co.  until  placed  under  the 
rail.  L.  D.  Tuthill, 

Oeneral  Manager  for  SL  Jos.  f  D.  C.  S.  R 
Hastinos  ft  Saxton." 

No  question  of  estoppel  can  arise  in  this  case,  because 
Owens  had  ample  notice  of  Hastings  &  Saxton's  claim,  and  as 
he  himself  testified,  Saxton  offered  to  show  him  the  contract 
if  he  would  come  to  their  office.  So  that  the  only  question  is, 
whether  this  contract  is  valid,  so  far  as  it  attempts  to  fix  the 
time  at  which  title  to  the  ties  should  pass.  And  we  fail  to  see 
any  sufiicient  reason  against  its  validity.  Prior  to  the  contract, 
the  ties  were  the  unquestioned  property  of  Hastings  ft  Saxton. 
N'o  creditor  of  the  railroad  company  had  or  could  acquire  any 
mterest  in  them.  How  then  could  he  in  any  way  be  wronged 
by  any  disposition  which  Hastings  ft  Saxton  made  of  them? 
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Why  could  not  the  latter  fix  the  time  at  which  their  title 
should  pass,  and  fix  it  too  in  such  a  manner,  and  with  the 
purpose  of  cutting  off  any  opportunity  for  just  such  levies  as 
this?  They  knew  that  the  railroad  company  was  embarrassed; 
that  a  mortgage  foreclosure  was  pending;  and  they  had  a  right 
to  make  any  stipulation  like  the  one  before  us,  for  the  purpose 
of  protecting  their  own  interests,  and  securing  payment  for 
their  property.  They  might  have  been  willing  to  trust  to  the 
mortgage  creditors  to  pay  for  these  ties,  and  not  to  the  gen- 
eral creditors.  Perhaps  they  held  the  mortgage  bonds  them- 
selves. At  any  rate,  they  fixed  the  time  at  which  they  were 
willing  to  part  with  the  title;  and  until  that  time  arrived,  no 
creditor  of  the  railroad  company  could  question  their  title,  or 
acquire  any  interest  in  the  property.  It  was  a  conditional 
sale,  with  condition  not  performed,  and  therefore  no  title 
passed.  We  see  no  reason  to  doubt  their  title,  and  therefore 
the  judgment  must  be  affirmed*  « 
AU  the  Justices  concurring. 


M.  B.  Haas  &  Co.  v.  J.  W.  Lbbs. 

L  Appbal,  OperaUB  a»  Appearance,  and  (hnfetB  JwitdicHon  of  the  Penon,  If, 
in  an  action  pending  before  a  justice  of  the  peace,  a  judgment  is  ren- 
dered as  upon  default  against  a  defendant  who  has  not  been  duly  served 
with  a  summons,  and  such  defendant  appears  within  ten  days  from  the 
rendition  of  the  judgment  and  presents  an  appeal-bond  to  be  filed  and 
approved  by  the  justice,  which  is  accordingly  done,  he  thereby  appears 
in  the  action,  and  submits  to  the  jurisdiction  of  the  court,  and  cannot 
afterward  be  allowed  to  deny  such  jurisdiction.  [Freemaigi  «l  Waynmii, 
25-280;  K  R.  «.  PaJtch,  2^-470,  471;  DveUon  «.  RaiadoX,  1&-218)  Comm'n 
«.Ji«d,  33-37.] 

S.  Appxalb— 2b  he  Favored.  Appeals  are  favored,  and  mere  technical  de- 
fects or  omissions  are  to  be  disregarded,  as  far  as  possible,  without  ob- 
structing the  course  of  Justice. 

8. Tdkxng  imd  Approving  Bond;  DaU  of  Approval    Where  a  Judg- 

ment  is  rendered  before  a  justice  of  the  peace  on  December  14th,  and 

?*— M  Knit, 
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the  office  of  each  jostioe  becomes  vacant  by  hie  removal  from  the  town* 
ship,  and  his  dockets  and  papers  are  deposited  with  the  'nearest  justice 
of  the  township,  and  such  justice  receives  an  appeal-bond  signed  by  the 
defendant  and  a  sufficient  surety  on  December  24th,  and  within  ten  days 
from  the  rendition  of  the  juclgment,  and  then  retunls  the  bond  by  mail 
to  the  attorneys  of  the  defendant  to  have  the  surety  justify,  and  reoeivee 
the  bond  back  after  the  ten  ditys  have  expired,  but  indorses  the  bond  filed 
and  approved  of  the  dato  he  originally  received  the  same,  hM,  that  such 
filing  and  indorsement  relate  back  to  the  time  the  bond  was  first  received, 
and  thereby  the  appeal  is  considered  as  perfected  within  time. 

4.  Qusere:  Oan  a  justice  of  the  peaoe,  who  has  filed  and  adjudged 

an  appeal-bond  of  a  date  anterior  to  the  time  the  indorsements  are  made 
thereon,  be  permitted  thereafter,  in  a  direct  proceeding,  to  contradict 
his  official  acts  as  to  the  time  such  indorsements  were  made,  by  his  own 
testimony  to  the  court?  (The  question  suggested,  but  not  decided.) 
[In  connection  with  page  454,  see  McBride  «.  HaarUotU^  2-411;  Odhm  t. 
Trowbridge,  6-385;  MiUer  v,  Bogart,  19-117;  Bury  v.  OonlMn,  23-464;  Bur- 
detU  V.  Cbrgan,  26-102;  QreenweU  v.  QrcmwtU^  26-^30;  MdxdL  ••  Kvrlq^atnck, 
29-683;  BenU  t.  EubarHu,  32-323,  324. 

Error  from  MarshaJl  District  Court 
Action  by  LeeSy  as  plaintiff,  against  M.  B.  Haas,  and  H.  B, 
HaaSj  partners  as  ^^Haas  ^  Co"  There  is  nothing  in  the  rec- 
ord which  shows  the  nature  of  the  action,  nor  the  amount  of 
the  judgment.  The  proceedings  in  the  justices  court,  and  in 
the  district  court,  upon  which  the  questions  here  are  raised, 
are  stated  in  the  opinion,  infra.  The  district  court,  at  the 
August  Term  1875,  dismissed  the  appeal,  and  from  such  order 
of  dismissal  Haas  ^  Co.  appeal,  and  bring  the  case  here  for 
review. 

Omtgh  ^  Wheats  and  John  A  Broughlon,  for  plaintife  in  error, 
contended,  Ist,  that  the  judgment  was  improperly  rendered 
against  Haas  &  Co.,  in  the  justices  court,  because  there  was 
neither  service  of  summons  upon,  nor  general  appearance  by, 
either  of  the  defendants  in  that  court;  2d,  the  appeal  was  im- 
properly dismissed  in  the  district  court  The  summons  was 
directed  to  a  deputy  constable  of  Blue  Rapids  township,  and 
was  returned  by  him  as  such  deputy  constable.  This  was  er- 
ror, and  gave  the  court  no  jurisdiction  of  the  persons  of  said 
defendants.  (Gen.  Stat  776,  §  11.)    Nor  did  the  summons  con- 
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tain  the  namta  of  the  defendants,  nor  did  it  describe  them,  as 
required  by  said  §  11.  Thpre  was  no  appearance  by  defendants 
before  the  justice,  except  for  the  special  purpose  of  moving  to 
dismiss  the  action,  or  perhaps  more  properly  speaking,  to 
quash  the  summons.  Notwithstanding,  it  was  error  to  dismiss 
the  appeal.  The  bond  required  by  §  121  of  the  justices  act  was 
filed  within  ten  days  after  the  rendition  of  the  judgment.  The 
only  possible  objection  to  the  bond,  was  its  non-approval  by  the 
justice  within  the  ten  days.  This  is  no  ground  for  dismissal; 
8  Kaa.  419;  13  Ohio  St.  489;  28  How.  1;  8  Mass.  85;  10  La. 
An.  487,  548;  1  Disney,  118. 

The  testimony  of  the  justice  who  received  the  bond  on  the 
24th  day  of  December,  is,  that  the  bond  when  received  on  that 
day  was  signed  by  Zellers  as  surety.  It  is  not  claimed  that 
Zellers  was  not  ample  security,  but  merely  that  the  justice  did 
not  know  him.  If  the  non-approval  of  a  good  bond  can  defeat 
an  appellant's  rights,  then  the  justice  may  prevent  any  party 
from  appealing  by  neglecting  or  refusing  to  approve  any  bond 
tendered  within  ten  days  after  the  rendition  of  the  judgment. 
But  here  the  justice  indorsed  the  appeal-bond,  "Filed,  Dec 
24th,  1874,''  and  this  being  the  deliberate  recorded  act  of  said 
justice,  he  should  not  be  allowed  to  stultify  himself,  by  swear- 
ing he  did  not  do  what  he  has  said  in  writing  over  his  official 
signature  in  at  least  three  places  that  he  did  do.  7  Ohio  St.  480; 
4  Blackf.  127;  8  Mich.  260.  An  officer  cannot  "contradict 
his  official  return  by  his  oral  testimony  to  the  court,"  17 
Kas.  618. 

J.  D.  Brumbaugh^  for  defendant  in  error,  maintained  that 
appeal-bonds  must  be  approved  within  ten  days  after  the  rendi- 
tion of  the  judgment;  §121,  justices  act  The  court  properly 
dismissed  Uie  appeal,  for  the  reason  that  no  bond  had  been 
given  in  the  time  required  by  statute;  1  Mo.  696;  1  Ind.  261. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  On  the  7th  of  December  1874,  J.  W.  Lees, 
the  defendant  in  error,  filed  his  bill  of  particulars  against  Haan 
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dk  Oo.  before  Oteovge  W.  Beeoe,  a  jastioe  of  the  peace  of  Mar- 
shall county.  On  the  same  day  a  summons  was  issued  to  a 
deputy  constable  of  Blue  Rapids  township  in  said  county,  com- 
manding him  to  summon  Haas  &  Co.  to  appear,  etc.,  on  the 
14th  of  December  1874,  etc.,  which  was  returned  thus: 

"Received  this  writ  this  8th  day  of  December  1874;  served 
by  delivering  a  copy  with  the  indorsements  thereon,  duly  cer- 
tified thereto,  to  the  within-named Haas,  December  8th 

1874.  Delos  Fordham,  Dept.  Constable.** 

On  the  return  day,  14th  of  December,  Mudgett  &  Smith, 
attomeys-at-law,  appeared  specially  only  for  defendants,  and 
filed  a  motion  to  dismiss  the  action  for  reasons  therein  statec'. 
This  motion  was  overruled,  and  without  further  service  upon 
or  appearance  by  Meyer  B.  Haas  and  Hartog  B.  Haas,  judg- 
ment was  rendered  against  them  on  said  14th  of  December, 
for  $146  and  costs.  Two  or  three  days  after  said  trial, 
Messrs.  Mudgett  &  Smith,  attorneys  for  Haas  &  Co.,  prepared 
an  appeal-bond  and  "had  it  properly  signed  by  the  surety,  and 
inclosed  and  addressed  to  George  W.  Reece,  justice  of  the 
peace,  at  Irving,  Kansas,"  the  justice  before  whom  the  case 
was  tried.  Two  or  three  days  after  rendering  said  judgment, 
said  Reece  removed  from  Marshall  county,  and  from  the  state, 
and  his  docket  came  into  the  possession  of  J.  P.  Turner,  as 
justice  of  the  peace,  on  the  20th  of  said  December,  under 
the.  provisions  of  §  191  of  the  justices  act  On  the  24th  of  De- 
cember said  Turner  received  the  letter  sent  by  Mudgett  k 
Smith,  as  above  stated,  inclosing  the  bond  directed  to  said 
Reece,  justice  of  the  peace,  out  of  the  postoffice,  opened  it,  saw 
the  appeal  bond,  but  did  not  approve  it,  but  sent  it  back  by 
mail  the  same  day  to  Mudgett  &  Smith.  The  surety  had  in  the 
meantime  left  the  county  temporarily,  and  the  afl&davit  of  jus- 
tification by  the  surety  was  not  sworn  to  till  6th  January  1876. 
Bat  the  afi^davit  of  surety  was  appended  to  the  appeal-bond, 
and  the  bond  returned  into  court  with  the  affidavit  of  said 
surety  attached  thereto.  The  transcript  of  the  justice's  docket 
was  filed  (as  were  all  the  papers  in  the  case)  in  the  office  of  the 
clerk  of  the  district  court  of  Marshall  county,  on  the  29th  of 


Digitized  by 


Google 


JULY  TERM,  1877.  458 


Opinion  of  the  Court 


January  1875.  Turner,  as  justice  of  the  peace,  received  the 
bond  back  again  from  Madgett  &  Smith  in  three  or  foai 
weeks  after  it  was  returned  to  them  on  December  24th.  In 
May  following,  said  Turner  indorsed  the  appeal^bond  as  fol- 
lows: ^^ Approved  by  me  this  fB^ih  day  of  DeceTnber  1874* — J.  P. 
ThjomeTy  Justice  of  the  Peace.^*  And  he  also  wrote  on  the  back 
of  the  bond  the  following:  "iees  v.  Haas  ^  Co, — Defendants 
uppealrbond.— Filed,  Dee.  S4th  1874.— X  -P.  Turner,  J.  F.'' 

On  the  25th  of  August  1875,  the  defendant  in  error  filed  a 
motion  to  dismiss  the  appeal  in  the  case,  for  the  following 
reasons: 

"Ist,  Because  there  was  no  appeal-bond  approved  in  this 
case  within  ten  days  from  the  rendition  of  the  judgment  in  the 
court  below. 

"  2d,  Because  there  is  no  appeal-bond  in  this  case  ever  exe- 
cuted and  approved  as  required  by  law. 

'*  3d,  Because  the  appeal  was  not  perfected  as  required  by 
law,  in  this,  to-wit,  that  the  papers  were  not  transmitted  to 
this  court  within  twenty  days  from  the  rendition  of  the  judg- 
ment. 

^^4th,  Because  the  transcript,  and  an  undertaking  in  appeal, 
and  all  the  papers  in  this  cause,  were  not  transmitted  to  this 
court  witbin  twenty  days  from  the  rendition  of  the  judgment. 

"Affidavits  will  be  used  to  support  the  motion." 

This  motion  was  sustained,  and  the  appeal  dismissed,  and 
judgment  rendered  against  the  plaintiffs  in  error  for  costs. 
To  this  decision  and  judgment,  exceptions  were  properly  taken; 
and  the  plaintiffs  in  error  claim,  that  the  judgment  was  im- 
properly rendered  against  them  in  the  justices  court,  because 
there  was  neither  service  of  summons  upon,  nor  general  ap- 
pearance by,  either  of  the  defendants  in  that  court;  and  that 
ti^e  appeal  was  improperly  dismissed  in  the  district  court 

As  to  the  first  objection,  to  the  order  and  judgment  of  the 
district  court,  the  plaintiffi  in  error  are  in  no  condition. to 
take  any  advantage  of  any  defective  service  in  the  proceedingB 
before  ^e  justice  of  the  peace,  (if  there  was,  which  we  do!  not 
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decide,)  for  by  their  appeal  they  are  estopped  from  denying 
servioe  of  sammons.  Any  defect  existing  in  the  service  of 
process  is  thereby  waived.  The  action  of  the  plaintiffs  in  error, 
in  presenting  and  having  a  bond  of  appeal  filed  and  approved, 
is  a  submission  in  itself  to  the  jurisdiction  of  the  court;  and 
they  cannot  be  permitted  on  error  to  allege  a  want  of  jurisdic- 
tion. Fee  V.  Big  Sandy  Co.,  18  Ohio  St  668. 

The  second  objection  is  well  taken,  as  the  court  below  erred 
in  dismissing  the  appeal  on  the  motion  filed  by  defendant  in 
error.  The  bond  was  received  by  Tamer,  the  justice  of  the 
peace,  within  due  time;  and  although  he  returned  it  to  the  at- 
torneys of  the  plaintifb  in  error  at  once,  to  have  the  surety  jus- 
tify, yet  he  received  it  back  again,  and  before  it  was  filed  in  the 
district  court,  and  long  before  the  motion  to  dismiss  was  made, 
he  filed  and  approved  the  bond,  as  of  the  date  it  was  originally 
received,  and  that  date  was  within  ten  days  from  the  rendition 
of  the  judgment.  Under  these  circumstances,  the  appeal  bond 
is  held  to  have  been  filed  in  time,  as  shown  by  the  records  of 
the  justice,  and  the  indorsements  on  the  bond  itself.  In  this 
connection  the  question  is  suggested,  whether  the  justice,  who 
filed  and  approved  the  appeal-bond  subsequent  to  the  date  of 
its  reception  by  him,  as  of  the  time  it  was  first  received,  can  be 
permitted  in  a  direct  proceeding  to  contradict  his  official  acts, 
as  to  the  time  such  indorsements  were  made,  by  his  own  testi- 
mony to  the  court?  We  need  not  decide  this  interrogatory 
now.  The  bond  stands  as  if  filed  and  approved  when  first 
received  by  the  justice,  and  thereby  the  appeal  was  perfected 
within  time.  Before  the  court  convened,  or  the  hearing  of 
the  motion  to  dismiss,  all  the  papers  in  the  case  were  duly  filed 
with  the  clerk,  and  hence  the  failure  of  the  justice  to  transmit 
the  papers  to  the  district  court  at  an  earlier  date,  furnished  no 
good  reason  for  any  dismissal  of  the  cause.  Appeals  are  fla- 
vored, and  mere  technical  defects  or  omissions  are  to  be  disre- 
garded, as  £Eur  as  possible,  without  obstructing  the  course  of 
justice. 
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The  order  and  judgment  of  the  diatrict  oourt  are  reversed, 
and  the  cause  remanded  for  further  proceedings. 
All  the  Justices  concurring. 


B.  0.  Whitfoed  v.  Mart  B.  Hobh. 

TnnuB  BT  Gut,  Suffideni  to  Maiwlaxn  Bepltvm  againtt  AdnUniMtrator  of  Doner; 
Penonal  Judgmenl  fcr  Costs  against  AdministraUir.  N.,  being  Bolyent,  gaye 
a  watch  to  H.,  &  little  girl,  snd  placed  it  in  her  posBeflsion,  reqnesting  her 
to  wear  it  in  remembrance  of  him.  Some  months  thereafter  her  fkther 
persuaded  her  to  let  N.  take  the  watch  and  keep  it  for  her  until  she  was 
old  enough  to  take  care  of  and  wear  it  While  thus  holding  the  watch 
K.  made  no  claim  to  it^  as  his,  spoke  of  it  to  the  party  who  afterward  be- 
came his  administrator  as  the  watch  of  H.,  and  in  his  last  sickness  di- 
rected that  it  be  delivered  to  her.  Nearly  two  years  after  the  gift,  N.  died, 
insolvent,  the  watch  stiil  being  in  his  possession.  His  administrator  took 
possession  of  the  watch  as  property  of  the  estate.  Demand  having  been 
duly  made,  H.  brought  replevin  for  it  The  administrator  answered, 
disclaiming  any  personal  rights  in  the  matter,  but  alleging  that  he  held 
it  as  the  property  of  the  estate:  Held,  that  a  judgment  in  &vor  of  H.  for 
the  possession  of  the  watch,  and  against  the  administrator  for  the  costs, 
was  correct;  and  that  whether  the  administrator  could  thereafter  re- 
cover these  costs  from  the  estate  depended  upon  the  bona  Jldes  of  the 
defense. 

JSrror  from  FrarUdm  District  Court. 
Mabt  E.  Horn,  hy  her  next  friend,  brought  replevin  against 
Whitfardf  and  had  judgment,  at  the  March  Term  1876  of  the 
district  coart^  for  a  return  of  the  property  replevied,  and  for 
costs.  Whitford  brings  the  case  here.  The  opinion  contains  a 
statement  of  the  fctcts. 

John  W.  Dtfordy  for  plaintiff  in  error. 
Wl  LitUefiddy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewxb,  J*:  Action  of  replevin  for  a  watch.    Defense,  gen- 
eral  deniali  and  claim  that  the  watch  belonged  to  estate  of  L 
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NicklissoD,  of  which  defendant  was  administrator.    The  testi- 
mony is  not  preserved,  amd  the  case  is  before  ns  npon  tlie 
pleadings  and  findings.    Judgment  was  rendered  in  &vor  of 
the  plaintiff,  and  of  this,  defendant,  as  plaintiff  in  .error,  now 
complains.     And  first,  he  claims  that  upon  the  &ctB  found, 
and  admitted  by  the  pleadings,  judgment  should  have  been  in 
his  favor.    We  think  not    The  court  finds,  that  in  the  autumn 
of  1878,  Kicklisson  gave  the  watch  to  plaintiff,  a 
girl  then  about  twelve  years  of  age,  delivered  it  into 
her  possession,  requesting  her  to  keep  it  and  wear  it  in  re- 
membrance of  him;  that  some  months  thereafter  her  father 
induced  her  to  let  Nicklisson,  who  was  an  old  man,  have  the 
watch  to  take  care  of  for  her  until  she  should  become  old 
enough  to  have  the  care  of  and  wear  it;  that  Nicklisson  never 
claimed  the  watch  after  his  gift,  spoke  of  it  to  defendant  as 
Mary  Horn's  watch,  and  during  his  last  sickness  directed  the 
delivery  of  it  to  her,  and  that  at  the  time  of  the  gift  Nicklis- 
son  was  solvent.     Possession  by  Whitford,  and  demand  bj 
plaintiff,  were  also  found. 

What  more  was  necessary?  That  the  title  passed  by  the 
gift  accompanied  by  delivery  of  possession,  is  clear.  Nick- 
Titie-gtft,        lisson  being  then  solvent,  the  gift  could  not  be  set 

]S»^ioa7  aside  by  creditors  as  void  against  them.  Nor  does 
the  finding  of  the  condition  of  Nicklisson's  estate,  militate 
with  the  finding  of  his  solvency  nearly  two  years  prior  to  his 
death.  He  might  have  had  an  abundance  of  property  then, 
and  lost  or  squandered  it  all  before  his  death.  The  judgment 
awarding  her  the  possession  of  the  watch  was  right 

Again,  defendant  claims  that  no  judgment  should  have  been 
rendered  against  him  individually  for  the  costs,  as  in  his  an- 
swer he  disclaimed  any  property,  or  right  of  possession,  in  bis 
Adminbtnttor;     pHvatc  Capacity,  but  claimed  it  only  as  administra- 

BJ'toJSortl.  *  tor  of  Nicklisson's  estate.  We  think  the  judgment 
must  stand  as  it  is.  He  was  in  the  actual  possession  of  the 
watch,  and  refused  to  surrender  it  to  the  owner  when  de- 
manded.    She  had  the  right  to  recover  the  possession  from 
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him  as  the  party  in  actual  possession;  and  in  an  action  for  the 
recovery  of  specific  personal  property,  costs  are  allowed  of 
course  to  the-euccessful  party.  (Gen.  Stat  746,  §589.)  Section 
587  applies  to  cases  where  there  is  a  full  disclaimer.  When 
that  is  made,  there  is  no  need  of  further  litigation.  But  here, 
though  defendant  disclaimed  any  personal  interest,  he  never- 
theless retained  possession,  and  asserted  the  right  thereto  as 
administrator.  Perhaps  too  the  court  thought  that  the  fact 
that  Kicklisson  spoke  of  it  to  him  as  Mary  Horn's  watch,  and 
directed  in  his  last  sickness  that  it  he  delivered  to  her,  was  a 
sufficient  reason  under  that  section  for  charging  him  personally 
with  the  costs.  Whether  the  costs  thus  paid  by  defendant  can 
afterward  be  allowed  as  a  claim  against  the  estate,  will  depend 
upon  his  good  faith  in  making  the  defense.  If  made  with  fall 
knowledge  of  plaintiff's  title,  and  without  reasonable  warrant 
therefor,  he  cannot  charge  the  estate;  but  if  made  in  good 
faith,  and  in  honest  and  reasonable  belief  that  the  property  be- 
longed to  the  estate,  he  may;  but  that  is  a  question  which  can 
be  settled  in  the  probate  court 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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A.  A  P.  Rid.  Ck>.  V.  Beisner. 

Atlantic  &  Paoifig  Rld.  Co.  y.  John  C.  Rbisker. 

Aoszrra — Genera.!*,  ahd  Local;  Power  to  Bind  FrindpaL  The  general  agent 
of  a  railroad  company  is  authorized,  by  virtue  of  his  position  as  such  gen* 
end  manager  of  the  company's  affairs,  to  employ  a  hotel-keeper  to  for- 
nish  board  and  attendance,  at  the  expense  of  the  company,  to  a  brakeman 
ii^ured  while  working  for  such  company.  A  mere  station-agent  of  a 
railroad  company,  by  virtue  of  his  position  as  such  agent,  has  not  the 
like  authority.    [22.  J2.  v.  Thomaty  19-258;  R,  R.  v.  Ingram,  20-71.] 

Mror  from  Atchison  District  Omrt. 

Rbibneb  had  judgment  against  the  Railroad  Company^  and 
one  Hyde,  at  the  November  Term  1875,  and  the  Railroad 
Company  brings  the  case  here  on  error.  The  record  diBcloBes 
the  fact,  that  after  the  issue  was  joined  in  the  court  below,  a 
receiver  was  appointed  for  the  Railroad  Company,  and  that  the 
affairs  and  management  of  said  company  passed  into  the  hands 
of  such  receiver;  that  thereby  the  power  and  authority  of  the 
company's  attorney  ceased,  and  that  no  action  was  taken  by  or 
on  the  part  of  the  receiver  to  protect  the  interests  of  the  rail- 
road company  until  after  trial  and  judgment 

Merest  ^  Waggener^  for  plaintiff  in  error. 
Thomas  Metcalfe^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  In  the  trial  in  the  district  court,  it  appeared 
that  this  action  was  brought  by  Reisner,  defendant  in  error,  a 
hotel-keeper,  against  one  H.  Hyde,  and  the  Atlantic  &  Pacific 
railroad  company  to  recover  f  104,  and  interest,  for  board, 
room,  and  lodging  furnished  to  one  William  Hurdle,  a  dis- 
abled employ^  of  the  railroad  company,  from  April  2d  to  May 
1st  1878,  at  two  dollars  per  day,  and  also  for  the  services  of  an 
attendant  for  nineteen  days  at  one  dollar  per  day,  and  for  cer- 
tain bandages  of  the  value  of  three  dollars.  The  following  is 
Reisner's  testimony,  and  is  all  the  evidence  introduced  to  the 
court: 
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^^I  am  the  plaintiff  in  this  action.    In  the  months  of  April 
and  May  1873,  I  was  keeping  a  hotel,  the  same  one  that  I 
no^w^  keep,  and  it  is  callea  the  Tremont  House.    Mr.  Hyde 
"WOB  the  agent  of  the  railroad  company  at  this  place,  and  at- 
tended to  ueir  business  here.    A  man  by  the  name  of  Hurdle 
got  hurt  while  working  for  the  company  as  a  brakeman,  some- 
wbere  below  town,  on  a  bridge.    Mr.  Hyde  had  him  brought 
to  my  hotel,  and  sent  for  a  doctor  to  care  for  him,  and  em- 
ployed me  to  board,  take  care  of,  and  nurse  him,  and  said  that 
the  company  would  pay  me,  and  that  he  would  guarantee  the 
payment  of  my  account    He  employed  me  to  board  him  for 
the  railroad  company,  as  agent  for  the  said  company.    I  knew  . 
that  he  was  doing  business  for  the  company,  as  agent,  during 
thifi  time.    I  asked  him  once  or  twice  for  pay,  but  have  never 
received  a  dime.    My  account  here  in  court,  and  annexed  to 
the  petition,  is  just,  and  the  services  reasonable,  and  worth  the 
amount  charged  in  my  bill.    This  man  was  sick,  and  we 
waited  on  him  nearly  a  month.    I  hired  a  person  to  take  care 
of  him.    I  knew  Mr.  Hyde  was  the  ffenerci  agent  of  said  road 
at  Atchison,  and  station-agent  for  this  companv,  and  he  said 
the  company  would  pay  me,  and  that  he  would  guarantee  it; 
and  neitiier  said  Hyde  nor  said'  company  have  ever  paid  me 
any  part  of  my  said  account*' 

Judgment  was  rendered  against  both  defendants  in  the  court 
below,  and  the  railway  company  brings  the  record  here,  and 
seeks  to  reverse  the  judgment  against  itsel£  The  railway 
company  assumes  in  the  argument  presented  to  this  court,  that 
Hyde,  the  person  who  made  the  arrangement  with  the  defend- 
ant  in  error  for  the  board  and  services  sued  for,  was  only  a 
station-agent  of  the  railway  company,  and  that  neither  his 
duties  nor  his  authority  gave  him  power  to  bind  the  company, 
so  as  to  make  it  liable  in  this  action.  The  authorities  cited 
sustain  the  proposition  that  a  station-agent  of  a  railroad  com- 
pany is  not  authorized,  by  virtue  of  his  position  as  such  agent, 
to  employ  a  hotel-keeper,  at  the  expense  of  the  company,  to 
attend  to  one  of  its  brakemen,  iiyured  while  working  for  the 
company,  nor  to  furnish  such  employes  with  board  and 
lodging  while  disabled.  Tucker  v.  St.  LouiSj  K.  G  ^  Northern 
Bly.  Co.y  64  Mo.  177;  Cooper  v.N.  T.  Cmtral  ^  Hudson  Biver 
/fid.  Co.,  6  Hun.  276;  Stephenson  v.  N.  Y.  ^  Harlem  Sid.  Cb., 
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2  Dner,  841;  Oox  v.  Railway  Co.y  8  Exch.  268.  The  testimony 
however,  brief  as  it  is,  discloses  the  fiict  that  Hyde  was  the 
general  agent  of  the  company.  We  cannot  ignore  this  evi- 
dence. Upon  it  rests  the  liability  of  the  plaintiff  in  error. 
The  power  and  authority  of  the  general  agent  of  a  railroad 
company  is  much  greater  than  that  of  a  station-agent.  In  the 
case  of  a  general  agency,  the  principal  holds  out  the  agent  to 
the  public  as  having  unlimited  authority  as  to  all  his  business* 
When  the  witness  testified  that  Hyde  was  the  general  agent 
of  the  road  at  Atchison,  he  thereby  gave  evidence  that  the 
railroad  company  held  out  to  the  public  such  person  Ba  its 
agent  in  all  its  business  and  employment.  In  other  words,  the 
general  agent  of  the  company  is  virtually  the  corporation 
itself.  It  has  been  usual  in  the  construction  and  operation  of 
railroads  in  this  state  for  some  person  therewith  connected  to 
act  as  general  manager,  or  general  agent,  of  the  railroad  being 
constructed  or  operated;  and  such  general  manager,  or  gen- 
eral agent,  has  had  while  occupying  this  position  the  full  con- 
trol of  all  the  company's  affairs,  and  complete  direction  over 
its  treasury.  General  manager,  and  general  agent,  are  synony- 
mous terms. 

It  does  not  appear  from  the  e^ndence  that  there  was  any 
legal  liability  on  the  part  of  the  railroad  company  to  furnish 
board  and  attendance  to  the  brakeman.  Still,  we  do  not 
think  this  proof  was  necessary  to  establish  the  liability  of  the 
tJOHipaqy  to  Reisner.  It  was  proven  that  the  brakeman  was 
hurt  Svhile  in  the  employ  of  the  company;  and  it  is  not  unfre- 
qiient  for  railroad  companies  and  other  corporations  to  furnish 
board  and  medical  attendance  to  employes  disabled  in  the  ser- 
vice of .  such  companies,  even  when  the  injuries  are  not  the 
result  of  the  negligence  of  the  corporation.  Such  action, 
whether  resulting  from  humane  or  selfish  motives,  is  certainly 
to  be  commended;  and  no  court  would  hold  the  contract  of  a 
railroad  company  duly  entered  into  for  such  an  object  as.tiftra 
viresy  and  incapable  of  being  enforced.  Hyde,. being  the  gen- 
eraragent  of  the  company,  and  having  unlimited  authority  as 
to  all  its  business,  had  the  power  to  make  the  arrangements 
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witli  Keiener,  testified  to,  and  the  company  was  liable  upon 
his  engagement     The  defendant  in  error  was  not  compelled 
to  institute  inquiry  as  to  the  moral  or  legal  liability  of  the 
railroad  company  to  take  care  of  the  disabled  employ^  before 
receiving  him  into  his  hotel,  after  the  general  agent  of  the 
company  had  agreed  that  the  company  would  pay  for  the 
board  and  service.  /.  TT.  ^  W,  Rly.  Co.  v.  Prince^  60  IlL  26;  J. 
W.  ^  W.  Ely.  Co.  V.  jRodrigueSy  47  HI.  188.    See  also,  M.  ^  0. 
Hid.  Oo.  v^  Taft,  28  Mich.  289,  294.    It  may  be,  that  the  wit- 
ness was  mistaken  as  to  the  position  held  by  Hyde;  and  the 
&ct  that  the  testimony  shows  that  Hyde  was  the  general  agent 
of  the  company,  and  also  station-agent,  gives  some  force  to 
the  suggestion.   We  suppose  it  is  not  usual  for  a  general  agent 
of  a  railroad  company  to  also  occupy  the  office  of  station- 
agent  of  the  same  company.    But  in  this  case  the  evidence  is 
conclusive  upon  the  point,  and  we  are  compelled  to  accept  it  as 
true.     The  unfortunate  position  in  which  the  counsel  for  the 
plaintiff  in  error  were  placed  by  the  action  of  the  receiver  of 
the  Atlantic  &  Pacific  railroad  company  dispensing  with  their 
services  on  the  trial,  prevented  any  cross-examination  of  the 
witness  by  them,  or  the  presentation  of  any  contradictory  tes- 
timony;  in  fact,  prevented  any  defense  being  made  to  the 
account  sued  on.    For  all  this,  the  defendant  in  error  was  not 
responsible.    And  as  there  was  legal  evidence  which  tended 
to  support  and  uphold  the  judgment  of  the  district  court,  we 
cannot  now  interfere. 

The  judgment  will  be  affirmed. 
All  the  Justices  concurring. 
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Hopkins,  Warden,  v.  EL  P.  Bly.  Ck). 

Hbnry  Hopkins,  as  Warderiy  ^.,  v.  Kansas  Paoivio  Railway 

Company. 

NbqlioemcBi  op  Railboad  Cokpakt  ;  Stock- KiUing  Ad  of  1874,  ^he  purpose 
and  scope  of  the  law  of  1874,  requiring  all  railroad  companies  whose  roads 
are  unfenced  to  pay  for  injuries  done  to  stock  by  their  engines  and  cars, 
was  to  obviate  the  necessity  of  inquiring  into  the  mere  negUgence  of  the 
owners  of  the  stock,  or  of  the  parties  in  charge  of  the  trains.  Where 
cattle  get  upon  the  track  at  a  place  where  the  road  can  and  ought  to  be 
fenced,  and,  without  any  wanton  or  willful  act  of  the  owners  or  persons 
in  charge,  are  there  ii^jured  by  a  passing  train,  the  law  applies,  and  the 
company  is  responsible  for  the  injury.  [i2.  R.  v.  Mower,  16-573;  R,  R.n, 
2hytor,  17-567;  R.  R.  v.  Harper,  10-529;  R.  22.  v.  DuckeU,  20-623;  R^Rw. 
Shirley,  20-660;  R.  R.  v.  Yeate$,  21-613;  R.  R.  v.  Hegwir,  21-622;  HadUy  «. 
R R^  22-359;  R,  R.  v. BtUman,  22-639;  R, R.  v.  Ewing,  23-273;  R.R.^By- 
fon,  24-351;  R,R,  v.  McReynM$,  24-368;  R  R  v.  Landia,  24-406;  22. 12.  fL 
McHenry,  24-501;  22.  22.  v.  Wiggine,  24-588;  22.  22.  n^WdcheObavm,  24-619; 
22.  22.  «.  Piper,  26-58;  22.  22. ».  LeggeU,  27-323;  22.  22. «.  CoMh,  27-587;  22.  22. 
V.  Dyehe,  28-200;  22.  22. ».  EarrU,  28-206;  22.  22.  v.  Dudgeon,  28-283;  22. 22. 
9.  Oriffis,  28-539;  22.  22.  v.  Wilson,  28-637;  22.  22.  v.  Hay$,  2^193;  22.  22.  «. 
Abney,  30^1 ;  Gooding  v.  R,  22.,  32-150 ;  22, 22.  «.  Shcfi,  33-521 ;  22. 22.  v.  Brad- 
ehaw,  33-n533;  22.  22.  v.  Roads,  33-640;  PrickeU  v.  22.  22.,  33-748;  22.  22.  t. 
Qahbert,  34-132.    See  also,  22.  22.  v.  MiUer,  and  cases  cited,  18-212.] 

JSrror  from  Leavenworth  District  Court. 
Action  by  Henry  Hopkins  as  warden  of  the  Kansas  State 
Penitentiary,  to  recover  from  the  BaHway  Company  the  value 
of  two  mules.  The  facts  are  stated  in  the  opinion,  infra. 
The  district  court,  at  December  Term  1875,  gave  judgment 
for  defendant  ITew  trial  refused,  and  plaintiff  brings  the  case 
here. 

jr.  H  OiUpairicky  and  J.  W.  Taylor,  for  plaintiff 
jr.  P.  Usher,  and  Chas.  Monroe,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  was  an  action  brought  by  the  plaintiff  to 
recover  the  value  of  two  mules,  killed  on  the  railroad  track  of 
defendant,  by  one  of  its  trains.  The  testimony,  which  is  pre- 
served in  the  record,  is,  so  &r  as  any  question  of  negligenoe 
on  either  side  is  concerned,  as  follows: 

Hopkins,  phxnUff,  testified:  ^'The  mules  in  question,  the 
property  of  the  State  of  Elansas,  and  in  plaintiff's  possession 
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as  warden,  together  with  several  others,  a  small  herd,  were 
sent  by  him,  on  the  7th  of  June  1874,  along  a  private  or 
neighborhood  road  from  the  penitentiary,  to  be  driven  on  said 
private  road  across  the  railroad  of  defendant,  near  by,  to  graze 
on  the  timber-bottom  beyond..  He  sent  them  by  and  they 
were  under  charge  of  two  convicts  from  the  penitentiary, 
whom  witness  then  regarded  and  still  thinks  were  at  the  time 
thoroughly  competent  and  trustworthy  men  for  the  purpose, 
and  whom  he  was  in  the  habit  of  placing  in  charge  oi  said 
mules,  and  had  ever  faithfully  discharged  their  duties  aB  such 
herdsmen.** 

Charles  Franke^  witness  far  pUmtiff^  testified^  thaty  "He  was 
driving  in  a  buggv,  vnth  his  brother,  from  their  &rm  in  the 
vicinity,  along  said  neighborhood  road,  and  haid  approached 
near  the  said  railroad  of  defendant,  where  the  said  mules  were 
killed;  that  he  saw  the  mules  in  charge  of  the  two  convicts 
who  were  driving  them,  and  that  the  mules  seemed  to  be 
coming  up  from  drinking  at  the  creek,  which  makes  a  bend 
just  there,  leaving  a  narrow  strip  between  it  and  the  railroad 
track,  and  that  they  were  coming  out  from  this  bend  as  the 
train  came  around  the  curve  in  the  railroad  near  bv;  that  he 
heard  no  whistle,  or  ringing  of  the  locomotive  bell,  till  just 
before  the  en^ne  struck  the  animals;  that  there  was  no  grass 
in  the  bend  of  the  creek  where  the  mules  were  when  first  seen 
by  witness,  and  some  of  them  in  crossing  the  track  Were  struck 
by  the  locomotive.  There  was  no  other  place  where  they  could 
have  approached  the  water  in  the  creek." 

Menry  Franke^  fcr  the  plaintiff j  testified  substantially  the  same 
as  the  last  witness. 

John  Robinson^  called  as  a  witness  hy  plaintiffs  testified^  thaij  "He 
was  a  fireman  on  the  engine  and  train  which  ran  over  the 
mules  mentioned;  that  the  train  was  an  excursion  train,  char- 
tered by  the  German  Turners*  Society  of  Leavenworth,  and 
was  en  route  from  Leavenworth  to  Lawrence,  on  Sunday  morn- 
ing, at  a  point  near  the  Kansas  State  Penitentiary,  at  about 
eight  o'clock,  or  about  one  hour  and-a-half  or  two  hours  be- 
fore the  usual  time  for  the  passing  of  the  morning  train  on  the 
road  at  that  noint.  We  were  ordered  to  leave  an  hour  or 
more  before  tne  regular  leaving-time  from  the  Leavenworth 
depot,  and  were  running  at  about  the  rate  of  twelve  to  fifteen 
miles  per  hour,  which  was  within  the  time  ordered  by  schedule. 
Ooald  not  sa;^  whether  the  whistle  was  blown  before  passing 
the  curve,  which  is  from  one  to  two  hundred  yards  from  where 
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the  mules  were  killed,  but  the  whistle  was  blown  when  the 
en^neer  saw  the  animals  on  the  track  ahead,  after  and  as  the 
tram  rounded  the  curve.  The  train  was  not  supplied  with  the 
Westinghouse  air-brake,  and  could  have  been  stopped  consid- 
erably sooner  with,  than  without,  that  appliance,  but  could  not 
have  been  stopped  before  it  reached  the  place  where  the  mules 
were." 

The  value  of  the  mules  killed  was  conceded  to  be  three 
hundred  dollars,  and  it  was  admitted  that  the  defendant  had 
the  right,  but  had  not,  at  the  point  named,  fenced  its  track. 
Upon  this  testimony  the  court  found  as  matters  of  fact,  among 
other  things  that — ^^'Sd,  the  running  over  and  killing  of  said 
mules  was  not  the  result  of  any  negligence  of  the  defendant; 
but,  4th,  was  the  result  of  substantial  negligence  of  the  plain- 
tiff contributing  thereto;'*  and  as  a  conclusion  of  law,  the 
plaintiff  was  not  entitled  to  recover.     . 

It  seems  to  us  that  the  judgment  of  the  court  below  must 
be  reversed.  We  fail  to  see  any  evidence  of  negligence  on  the 
part  of  the  plaintiff  in. the  matter.  Certainly,  it  was  not  neg- 
ligence to  send  the  mules  out  to  graze,  although  to  reach  the 
place  of  grazing  they  must  be  driven  across  the  railroad  track, 
providing  4hey  were,  as  in  this  case,  driven  across  at  a  place 
where  it  is  conceded  they  might  rightfully  be  driven.  They 
were  sent  in  charge  of  trusty  and  competent  men.  Nor  is 
there  in  the  meager  statement  of  what  took  place  at  the  time 
of  the  injury,  anything  showing  negligence  on  the  part  of  the 
men  in  charge.  The  same  may  perhaps  be  said  with  equal 
truth  of  the  conduct  of  those  in  charge  of  the  train.  But  it  is 
unnecessary  to  enter  into  this  question  of  negligence,  for  we 
conceive  that  the  purpose  and  scope  of  the  stock-killing  law 
of  1874,  in  force  at  the  time  of  this  iigury,  was  to  obviate  the 
necessity  of  such  inquiry.  It  imposes  liability  for  stock  killed 
and  woundedby  running  trains,  "irrespective  of  the  fact  as  to 
whether  such  killing  or  wounding  was  caused  by  the  negli- 
gence of  such  railway  company  or  corporation,  or.  the  assignee, 
or .  lessee  thereof,  or  not"  (Laws  1874,  p.  148,  §  1.)  That  ap- 
plies to  such  a  case  as  this^  whjBve  stock  is  killed  by  a  passing 
train.    We  do  mean  to  decide  that  where  the  injury  results 
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from  the  willfnl  or  wanton  act  of  the  owner,  that  he  can  re- 
cover; nor  that  this  law  applies  where  the  stock  is  killed  at  a 
public  crossing,  or  depot-grounds,  at  which  there  can  be  no 
fence,  or  where  the  stock  get  upon  the  track  at  such  a  place, 
and  then  stray  along  the  track  to  the  place  of  injury,  or  where 
stock  which  is  being  carried  in  the  cars  is  injured.  But  where 
the  road  is  unfenced  at  a  place  where  it  can  and  ought  to  be 
fenced,  and  stock  there  gets  upon  the  track  through  no  wan- 
ton or  willful  act  of  the  owners,  or  persons  in  charge,  and  are 
injure'd  by  passing  trains,  then  the  law  applies,  and  obviates 
the  necessity  of  all  inquiry  into  the  mere  negligence  of  the 
parties  concerned,  whether  owners,  persons  in  charge  of  the 
stock,  or  managers  of  the  railroad  trains.  [Stock  law  of  1874, 
and  the  necessity  for  fencing  railroad  tracks,  further  discussed 
in  case  A.  T.  ^  S.  F.  Rid.  Go.  v,  Janes,  20  Kaa.  527.] 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

All  the  Justices  concurring. 


E.  L.  Patbb  v.  a.  a.  Parkinson. 

Practice  ;  Sawng  and  Pruening  Teatimony,  w  Agreed  Facts,  Where  the  Jour- 
nal entry  of  a  case  shows  that  the  action  was  tried  upon  an  agreed  state- 
ment of  facts,  and  the  transcript  purports  to  contun  a  statement  of  facta 
signed  enly  by  the  attorneys  of  the  parties  to  the  suit,  but  soch  statement 
of  facts  is  not  €ontain0d  in  the  joaraal  entry  of  the  judgment,  nor  other- 
wise identified  as^t^if)  facts  upon,  which  the  case  was  tried,  and  the  agreed 
statement  of  facts  is  not  preserved  in  any  bill  of  exceptions,  or  case-made, 
and  there  are  no  findings  of  fact  separately  ttiade,  and  no  motion  for  a 
new  trial,  and  no  error  is  apparent  in  the  record,  there  is  no  case  for  the 
consideration  of  alleged  errors,  and  the  supreme  court  must  necessarily 
afSrm  the  judgment  of  the  district  court  {Oallaherp,  Souihwood,  1-143 ; 
Brofwn  v.  Bhodee,  1-359;  Ins,  Co.  v.  Duffey,  2-342;  Ed.  Ass'n  v.  Hitchcock, 
4-36;  JIfcCfrew  v,  Armstrong,  5-284;  Topeka  v.  TuUte,  5-323;  Turner  9,  Hale, 
S-4tt;  8taU  v.  Montf/omary,  &-3o6;  Hale  v.  Bridge  Cb.,  a<4e6;  amith  p.  Bale, 
1(^74;  Bro^m  v.  Johnson^  14-377;  Kshinka  v.  Cb^it^r,  ld-<S8 ;  Jackson  v.  Sloner, 
.  17-«05;  E.B.  V.Wagner,  1^335;  Shumaker  v,  (TBrien,  19-476;  State  v.  Bo- 
han,  19748;  Pfeiffer  v.  Church,  20-100;  Greenwood  v.  Bean,  20-240;  If^hUney  v. 
Harris,  21-^97;  Chmm'rs  *o.  Roberts,  22-76i;  Minnis  t.  Jordan,  24-267;  State  «, 

'    SflhoepMOS;  l^tSi,  2»i;  State  v,  Nick^son,  30-645;  Mvrrmg  v.  JTeOfy,  29- 
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666;  R.  R.  v.  AndrewB,  84-^63;  Weaver  v.  HaU,  89-619.  Bee  also,  Backui  % 
Clark,  1-303;  B.  E,  v.  OoldweU,  5-84;  Zane  v.  Zone,  5-188;  Gray  v.  Ulriek, 
8-123;  AUschidv. Smith,  9-90, 91;  Porter v.HaU,  11-514;  Melnioshv.  ComaCrt^ 
13-177;  R.  R,  v.  MiUiken,  8-652;  Mugan  v.  Haley,  16-69;  R.  R.  v.  Kunkd^ 
17-168 ;  Jenka  v.  School  District,  18-360.] 

JError  from  Riley  District  Court. 

Thb  only  question  decided  in  this  court  is  one  of  practice, 

as  to  which  all  material  facta  are  stated  in  the  opinion.    The 

district  court  decided  that  the  property  in  question  was  not 

exempt,  and  Patee  appeals,  and  brings  the  case  here  on  error. 

It.  jB.  SpilmaTij  for  plaintiff  in  error. 
Samuel  Kimble^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J. :  An  attempt  was  made  in  this  case  to  have 
the  question  determined,  whether  a  two-wheeled  vehicle,  com- 
monly called  a  sulky,  with  an  attachment  thereto  speciallj 
adapting  it  to  the  use  of  a  physician  and  surgeon,  and  actually 
kept  and  used  by  a  physician  in  the  business  of  his  profession, 
is  exempt  from  seizure  and  sale.  But  no  bill  of  exceptions 
was  taken  in  the  court  below,  and  no  *^  case-made"  is  filed  here. 
The  transcript  purports  to  copy  an  agreed  statement  of  facts 
filed  with  the  clerk  of  the  court,  signed  by  the  attorneys  of  the 
parties  to  the  suit;  and  the  journal  entry  recites  that  a  jury 
was  waived,  and  the  issues  in  the  action  submitted  to  the  court 
upon  an  agreed  statement  of  facts  on  file  with  the  clerk.  But 
the  statement  of  facts  copied  in  the  transcript  is  not  contained 
in  the  journal  entry^  nor  otherwise  identified  as  the  agreed 
facts  upon  which  the  court  tried  the  case.  In  addition,  it  is 
not  set  forth  that  the  court  stated  separately  the  findings  of 
&ct  Nor  was  there  any  motion  for  a  new  trial.  An  agreed 
statement  of  facts  is  simply  the  presentation  of  evidence  to  the 
court  in  another  and  difterent  form  than  by  the  introduction  of 
witnesses  in  person,  or  the  reading  of  depositions  taken  in  the 
case.  It  takes  the  place  of  the  oral  or  written  evidence  in- 
tended to  be  submitted  by  the  parties  to  the  suit.  Perhaps, 
more  accurately  speaking,  it  may  be  said  to  be  the  written  ad- 
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miBsions  of  the  parties  to  the  suit  on  the  trial;  Nevertheless, 
such  an  agreement  is  only  regarded  as  evidence  for  the  consid- 
eration of  the  conrt  Parties  may  agree  to  all  the  facts  in  issne 
by  the  pleadings;  or  only  a  part  of  the  facts  in  dispute  may  be 
agreed  upon,  and  evidence  submitted  as  to  the  other  questions 
of  &Gt  in  controversy;  but  in  either  case,  such  an  agreement 
is  DO  part  of  the  pleadings,  nor  can  it  be  regarded  as  a  part  of 
the  record  of  the  court  This  court  has  already  decided  that 
affidavits  filed  and  read  on  a  motion  in  the  court  below,  to  be- 
come a  part  of  the  record  so  as  to  be  reviewable  by  the  supreme 
oonrt,  must  be  included  in  a  bill  of  exceptions,  or  a  case-made; 
and  an  agreed  statement  of  facts  stands  in  the  same  relation 
to  the  proceedings  in  a  trial  of  a  case,  as  affidavits  upon  the 
bearing  of  a  motion.  The  agreed  statement  of  fiM^ts  contains 
the  evidence  upon  which  the  case  is  decided.  The  affidavits 
contain  the  evidence  upon  which  the  motion  is  granted,  or  de- 
nied Y(mng  v.  The  State,  28  Ohio  St  677;  Backus  v.  Clark,  1 
Eas.  808;  AUachid  v.  Smith,  9  Kas.  90;  Porter  v.  Mall,  11 
Eas.  614.  '  Under  this  view  there. is  no  error  appparent  on 
'the  record,  and  we  cannot  question  the  correctness  of  the 
judgment  of  the  district  court  There  is  no  case  here  for 
our  consideration  by  which  we  can  review  the  decision  ren- 
dered. 

The  judgment  will  be  affirmed. 

All  the  Justices  cpncurring. 


LouiB  J.  Voss  et  aL  v.  Union  School  District  No,  11  ei  al. 

!•  Im junction;  Pabtt;  When  School  Distrid  it  Necewxry  Party,  Where  an 
action  is  commenced  against  the  county  treasurer  and  sheriff^  to  enjoin 
a  school-district  tax,  it  is  not  error  for  the  conrt  to  allow  the  school- 
district  to  be  Joined  as  a  co-defendant.  IHayt  v.  Hill,  17-800;  Beyer  «. 
JUed,  lS-9^;  CbmmVf  p.  R.  R.y  21-749.] 

t.  ScHOOL-DisTRior;  Organization,  When  Not  to  be  Queetioned.  Where  an  at- 
tempt is  made  in  1871  to  organize  a  certain  school-district,  and  such  dis- 
trict afterward  became  a  school-district  de  faeio,  being  recognized  as  a 
valid  organisation  not  only  by  the  people  of  the  diBtrict»  bat  also  by  the 
eoanty  superintendent  of  public  instraction,  and  by  other  coonty  ofi&cen» 
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and  by  the  people  generally,  and  has  elected  officers,  received  pablio 
school  money,  built  a  school-house,  and  maintained  schools  ap  to  the 
commencement  of  this  action  in  1875,  the  question,  whether  the  origiDal 
organization  of  the  district  was  legal  and  valid,  cannot  be  inquired  into 
in  an  action  to  enjoin  a  tax  levied  in  1874  by  and  for  such  school-district 
[Schaol-lHgtrict  v.  State,  29^7, 68;  22.  J2.  v.WUion,  3»-228;  ffUdman  v.  Aik- 
derBOn,  17-348.] 

Mrror  Jrom  Qrawford  District  Court. 
Injunction,  brought  by  Louie  J.  Voss,  James  A.  Hales, 
0.  W.  Whitson,  W.  H.  McGuire,  J.  W,  Woodcock,  Peter 
Patee,  H.  B.  Smith,  F.  D.  Matthias,  R  M.  Ross,  Wm.  W, 
Smith,  W.  Jett  and  Samuel  Evans,  as  plaintifis,  against  E. 
W.  Majors,  as  treasurer  of  Crawford  county,  and  8.  R  Green- 
wood as  sheriff  of  said  county,  defendants.  The  plaintiffi 
alleged  that  they  were  "  citizens  and  taxpayers  in  the  county 
of  Crawford,  and  holders  and  owners  of  both  real  and  per- 
sonal property  subject  to  taxation  in  *  School  District  No.  71* 
in  said  county,  and  are  chargeable  with  and  liable  to  pay 
legally-assessed  school-taxes  against  them  in  said  school  dis- 
trict No.  71,  and  are  willing  so  to  do,'"  but  they  alleged  that 
certain  taxes  assessed  and  levied  as  school-district  taxes  on 
their  said  property  as  being  in  "  Union  School  District  No. 
11,"  were  illegal  and  void-^and  they  prayed  that  said  sheriff 
and  treasurer  be  restrained  and  enjoined  from  collecting  such 
taxes.  A  temporary  injuriction  was  granted.  Afterward,  said 
"  Union  School  District  No.  11"  a  joint  school-district  of  Craw- 
ford, Labette,  and  Neosho  counties,  applied  to  the  court  to  be 
made  a  co-defendant.  The  application  was  granted  over  the 
plaintiffs'  objections  and  said  Union  School  District  filed  an 
answer,  and  plaintiffs  replied.  The  treasurer  and  sheriff  made 
no  defense.  The  action  was  tried  at  the  April  Term  1876 
upon  the  issues  joined  between  the  plaintiffs  and  Union  School 
District  No.  11.  The  £eicts,  as  shown  by  the  findings  of  the 
court,  and  the  testimony,  are  these:  In  March  1870,  School 
District  No.  71,  of  Crawford  county,  was  duly  organized,  com- 
prising sections  85  and  36  in  T.  30,  B.  21,  section  1,  and  the 
east-half  of  section  2,  in  T.  81,  R  21,  the  west-half  of  section 
81  in  T.  80,  R  22,  and  the  west^half  of  section  6  in  T.  81,  R 
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22;  in  March  1B71,  the  county  Buperintendents  of  the  counties 
of  Crawford,  Labette  and  Neosho  met  and  formed  a  Union 
School  District,  comprising  two  sections  of  land  lying  in  H"eo- 
aho  county,  two  sections  and-a-half  in  Labette  county,  and 
all  the  territory  in  Crawford  county,  designated  above  as  com- 
prising  school-district  No,  71,  except  the  west-half  of  section 
81,  T.  80,  R.22,  and  the  west-half  of  section  6,  T.  80,  R.  22. 
The  county  superintendent  of  Crawford  county  was  called  as 
a  witness,  and  produced  the  records  pertaining  to  his  office. 
Such  records  showed  the  proper  organization  of  ^^  District  No. 
71,"  in  March  1871.  The  first  entry  in  said  records  respect- 
ing IJvion  School  Disirid  No.  11  j  is  dated  "  September  22d 
1874,"  and  was  made  by  the  then  county  superintendent^  re^ 
citing  that  ^^a  certified  statement  pertaining  to  Union  School 
District  No,  11,  Crawford,  Labette  and  Neosho  counties,"  was 
that  day  received  and  filed.  This  entry  correctly  describes 
the  territory,  but  does  not  give  the  date  when  such  district 
was  formed;  and  the  superintendent  did  not  produce  the  "cer- 
tified statement,"  but  testified  that  there,  was  no  record  in  his 
office  tending  to  show  the  organization  of  "  District  No.  11,'^ 
except  the  above-mentioned  entry  made  by  his  predecessor,  of 
date  22d  September  1874.    Respecting  diis  district  No.  11, 

the  district  court  found  that — 

,  .  _  ( 

"  Said  county  superintendents  made  a  plat  of  such  union 
school  district,  and  a  certificate  of  their  action,  in  a  district- 
school  record-book,  which  certificate  was  signed  and  fully  con- 
curred in  by  the  county  superintendent  of  Crawford  county? 
that  thereafter  notices  were  given,  and  a  meeting  held,  and 
officers  for  such  school-district  elected  and  qualified,  and  the 
machinery  of  the  district  put  into  operation;  that  from  such 
tim€^  to  the  present,  such  aistrict  No.  11  has  done  that  which 
it  was  competent  for  school  districts  to  do,  voting  bonds,  and 
building  a  valuable  school  building,  employing  teachers, 
maintiinine'  school,  etc. ;  that  no  effort  has  been  made  by  the 
snperiatenaeuts  (^  the  ^aid  counties  to  break  up  or  change 
said  sehpoV  district  No.  ^  since  the  or^nization  thereof  in 
ij^rchjiS?!;  that  some  of  the  plaintim  have  been  officers 
in  8U(£l  school-district  since  such  tilne;  others  have  paid  taxed 
t^eriMb;  and  the  most  of  them  have  at  some  time  sent  their 
^hilrlfpu  to  its  Pcb5(^«l,  and  participated  vn  itsidistriot  meetings* 
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that  previous  to  September  22d  1874,  (when  a  sworn  copy  of 
the  original  certificate  was  filed  and  recorded  in  the  office  of 
the  county  superintendent  of  Crawford  county,)  the  officers  of 
such  school-district  had  from  time  to  time  reported  their  pro- 
ceedings to  the  superintendent  of  Crawford  connty,  and  had 
received  taxes,  school  funds,  etc/' 

All  the  property  of  the  plaintifi  is  situated  in  Hiat  part  of 
old  district  TSo.  71  now  embraced  in  district  "So.  11.  There 
was  no  claim  or  pretense,  that  plaintiffs  had  been  assessed 
with  school-district  taxes  for  both  districts.  The  district  court 
found  in  favor  of  the  defendants,  dissolved  the  temporary  in- 
junction, dismissed  the  plaintifiSb'  petition,  and  gave  judgment 
against  plaintiffs  for  costs.  The  plainti&  bring  the  case  here 
on  error. 

John  T.  Vos8y  for  plaintiflfe,  contended.that  it  was  error,  and 
against  justice  and  equity,  to  permit  the  school-district  to  be 
joined  as  a  party  defendant  As  well  make  the  state  a  party, 
when  a  state  tax  is  enjoined — or  tht  county  a  party,  when  a 
county  tax  is  enjoined.  But  Union  District  No.  11  was  never 
legally  organized.  It  does  not  in  its  answer  even  allege  that 
it  was  duly  or  legally  organized.  Some  of  the  findings  in  re- 
gard to  the  meeting  of  the  county  superintendents  in  March 
1871,  and  their  pretended  creation  of  an  union  district,  are 
not  supported  by  the  testimony.  There  is  no  evidence  of  any 
petition  being  ever  presented,  or  signed  by  five  householders, 
or  any  other  number;  no  evidence  that  the  superintendents 
ever  laid  off  **  Union  District  No.  11 ; "  nor  any  pretense  of  evi- 
dence, that  the  proper  papers,  as  the  legitimate  result  of  such 
meeting,  were  ever  filed  in  their  offices,  or  any  of  the  superin- 
tendents' offices  of  the  three  counties.  The  state  superintend- 
ent of  public  instruction  says,  that  ^Hhe  superintendents  of  the 
respective  counties,  after  they  have  formed  and  organized  the 
union  district,  should  evidence  that  &ot  by  filing  the  proper 
papers  in  their  respective  offices.''  Such  a  record  is  necessary. 
But  none  was  made,  as  required  by  law.  The  only  pretended 
record,  found  by  the  court,  was  in  the  school-district  record- 
book,  and  that  supposed  ^^ record"  is  a  nullity.  The  county 
superintendent's  records  show  a  valid  organization  of  district 
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No.  71,  and  utterly  fail  to  show  that  the  pretended  dietrict  No. 
11  was  ever  legally  organized.  But  if  it  was  organized  in 
1871,  what  became  of  it  during  the  three  years  until  1874, 
when  the  taxes  complained  of  were  levied  in  its  name?  How 
these  taxes  came  to  be  levied,  seems  to  be  a  mystery.  They 
were  levied  at  the  district  meeting  held  in  August  1874,  (laws 
1874,  p.  188,  §2,)  while  no  evidence  is  found  anywhere  in 
Crawford  county,  of  any  such  district,  until  the  22d  of  Sep- 
tember following — and  then  no  evidence  of  any  legal  ^*  dis- 
trict No.  11." 

Daniel  Scott,  for  the  sheriff  and  treasurer — filed  no  brief. 

Henry  G.  Webb,  for  Union  School  District  No.  11 — that  the 
school-district  was  a  necessary  party,  cited  Hays,  Treas.^  v. 
Hill,  17  Eas.  860;  and  that  said  school-district  had  a  legal 
and  valid  organization,  cited  Wildman  v.  Anderson,  17  Kas. 
844,  848.  Whether  such  district  was  sufficiently  proven  by 
the  records,  or  not,  its  existence  since  1871  had  been  con- 
stantly recognized  and  acquiesced  in,  and  that  is  sufficient. 
But  plaintiffs  have  mistaken  their  remedy.  The  validity  of 
taxes,  otherwise  valid,  -which  haxe  been  voted  by  a  (fe  facto 
school  district,  cannot  be  questioned  by  showing  that  such 
district  was  not  organized  in  strict  compliance  with  the  re- 
quirements of  the  statute.  Nor  can  the  validity  of  such  de 
facto  district  be  questioned  by  proceedings  to  enjoin  the  col- 
lection of  such  taxes. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J.:  This  was  an  action  to  restrain  the  collection 
of  certain  taxes  levied  by  and  for  school  district  No.  11  of 
Orawford,  Labette,  and  Neosho  counties,  on  property  situated 
in  that  part  of  said  district  which  is  located  in  Crawford 
county.  The  action  was  originally  commenced  against  the 
L  sehooLdMrtot  trcasurcr  and  sheriff  of  Crawford  county  alone,  but 
^y-  afterward  the  court  permitted  said  school-district 

to  be  made  a  party  defendant  The  plaintiffs,  who  are  also 
plaintiffl  in  error,  complain  of  this  action  of  the  court  below. 
We  think  however  that  the  action  of  the  district  court  in  this 
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respect  was  entirely  correct  {Hays  v.  MUly  17  Eas.  860.)  Said 
treasurer  and  sheriff  were  merely  nominal  parties,  and  the 
school-district  was  the  real  party  in  interest 

The  action  was  tried  in  the  court  helow  without  a  jury,  and 
jodgment:       thc  court  madc  certain  findings  of  fact,  and  then 

tS^timoSj.  rendered  judgment  upon  these  findings  of  fact  in 
favor  of  the  defendant,  and  against  the  plaintiffs;  and  of  this 
judgment  the  plaintiffs  as  plaintiffs  in  error  now  complain. 
We  think  the  judgment  is  correct;  or  at  least  we  cannot  say 
that  sufficient  error  was  committed  to  require  a  reversal 
thereof.  That  the  facts  found  sustain  the  judgment  we  think 
there  can  he  no  doubt.  And  we  think  there  is  sufficient  evi- 
dence to  sustain  all  the  material  findings  of  fact  It  is  true, 
that  the  evidence  upon  some  points  is  conflicting,  and  not 
very  conclusive;  but  still  there  is  some  evidence,  and  suffi- 
cient evidence  upon  every  material  point  to  sustain  all  the 
material  findings  of  fact 

The  only  ground  upon  which  the  plaintiflfe  claim  that  said 
taxes  are  invalid  is,  that  said  school-district  never  had  a  valid 
organization.  The  court  below  however  found  that  it  had  a 
Lsehooiduitriet;  legal  aud  Valid  organizatfon;  and  if  that  finding 
SKnyiid"*  were  really  material  in  this  case,  still  we  think  that 
this  court  could  not  under  the  evidence  set  it  aside.  That  the 
school  district  had  an  organization  de  facto^  we  think  there  can 
be  no  doubt;  and  if  it  were  competent  in  this  case  to  show 
that  it  never  had  any  organization  de  jwre^  then  we  think  it 
devolved  upon  the  plaintiflfe  to  show  tiiat  it  never  had  such 
organization.  Now  the  plaintiflfe  did  not  show  it,  and  it  was 
not  shown  in  the  case.  But  as  the  district  had  a  dt  fado  ex- 
istence, a  de  /o^^a  organization,  we  do  not  think  it  was  comp^ 
tent  in  this  case  for  any  one  to  show  that  it  did  not  have  any 
legal  existence  or  legal  organization^  That  the  district  had  a 
de  facta  existence  as  a  school-di8trict,,is  sufficiently  shown.  In 
1871  the  county  superintendents  of  public  instruction  of  the 
counties  of  Crawford,  Labette,  and  Neosho  attempted  to  or- 
ganize r  it  into  a  school  district  And  since  that .  t^Qie  it  has 
'been  recognized  as  a  valid  organization, ^[lot  only  by ;the  people 
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of  the  district,  but  also  by  county  superintendents  of  said 
coanties,  and  by  other  county  officers,  and  by  the  people  gei  - 
erally.  It  has  received  public  ftinds  from  said  counties  tLo 
same  as  though  it  was  a  valid  school-district.  It  has  elected 
officers,  built  a  school-house,  and  maintained  schools,  up  to  the 
commencement  of  this  action.  And  some  of  the  plaintiffe  in 
this  action  have  not  only  been  officers  of  the  district,  but  have 
also  sent  their  children  to  the  schools  of  the  district.  The 
taxes  which  the  plaintifib  now  wish  to  enjoin  have  been  placed 
upon  the  tax-roll  of  Crawford  county  by  the  county  clerk  of 
said  county,  and  the  county  treasurer  and  sheriflF  of  said  comity 
are  now  proceeding  to  collect  the  same.  Under  such  circum- 
stances it  is  not  competent  for  the  plaintiffs  to  show,  in  an 
action  to  enjoin  taxes,  that  said  district,  being  an  existing  de 
facto  school-district,  has  never  had  any  legal  or  valid  organiza- 
tion. If  in  fact  the  district  was  never  legally  organized,  if  in 
feet  the  attempted  organization  has  never  become  valid  by  ac- 
quiescence, {Wildman  v.  Anderson^  17  Kae.  848,)  then  the  onlv 
remedy  for  the  plaintiffs  is  by  an  action  in  the  nature  of  quo 
warranto.  They  cannot  attack  the  legality  of  the  organization 
of  the  district  in  the  collateral  manner  in  which  they  have  at- 
tempted to  attack  it  in  this  case.  The  organization  of  cor- 
porations, or  qujosi  corporations,  can  only  be  set  aside  by  a 
direct  proceeding.  If  said  school  district  were  not  a  school 
district  de  facto,  probably  such  an  action  as  this  might  be  main- 
tained. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


City  of  Watbrvtllb  v.  HuaHAN  k  McDowall. 

Evidxnck;  WRnrsN  Instbumbnt;  When  Error  to  AdmU  Copy,  It  is  error 
for  a  court,  on  the  trial  of  a  case,  to  permit  a  copy  of  an  instnmient  in 
writing  to  be  introdnoed  in  evidence,  unless  it  is  also  shown  that  the 
original  is  lost  or  destroyed,  or  placed  beyond  the  reach  of  the  party  in.•^ 
trodacing  the  evidence.  Where  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  are  founded  upon  such  evidence,  the  error  la  material 
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and  substantial.  lOuthriev.  Jferriff, 4-187;  JohnBonv.  MaihewB,^llB;8haw 
V,  Moion,  10-184;  OrarU  v.  Pendery,  15-237;  Shepard  v,  Pratt,  16-209;  Brock 
V,  OottinghaTn,  23-383;  R.  R.  v.  Walters,  24-504;  SUdnbraoh  t.  Drawtftr,  25- 
388;  Lm  t.  Birnwngham,  30-312.] 

Error  from  Marshatt  District  CkmrL 
Action  by  Alex,  Hughan  and  John  McDcwaJH^  as  partners, 
who  had  judgment  at  the  August  Term  1876.    The  CSiy  of 
WdtervUlef  defendant,  brings  the  case  here.    All  the  facts  and 
proceedings  are  stated  in  the  opinion. 

B.  P.  Waggener,  for  plaintiff  in  error. 
J.  W.  English^  for  defendants  in  error. 

The  opinion  of  the  court  was  deliyered  by 

Yalbntinb,  J. :  This  was  an  action  brought  by  Hughan  A 
McDowall  against  the  city  of  Waterville,  for  work,  labor  and 
materials  furnished  by  them  to  the  city  upon  a  certain  written 
contract  entered  into  between  the  parties  for  the  construction 
of  a  certain  dam  on  the  defendant's  land  across  the  Little  Blue 
river.  The  plaintifib  allege  in  their  petition,  among  other 
things,  that  they  constructed  said  dam  in  accordance  with  said 
contract,  and  that  the  value  of  their  labor  and  materials  fur- 
nished amounted  according  to  the  contract  to  the  sum  of 
(7,871.85;  that  at  sundry  times  the  defendant  paid  them  for 
such  labor  and  materials  various  sums,  amounting  in  the  ag- 
gregate to  the  sum  of  $4,493,  and  that  there  still  remains  due 
from  the  defendant  to  the  plaintiffs  the  sum  of  $8,378.85;  that 
for  this  sum  the  defendant,  through  its  mayor  and  clerk,  gave 
to  the  plaintiffs  a  certain  paper  in  effect  a  due-bill,  which  sum 
still  remains  due  and  unpaid,  and  for  which  with  interest  the 
plaintiffs  ask  judgment.  The  defendant  answered  to  this  pe- 
tition, putting  in  issue  substantially  all  the  allegations  of  the 
petition  except  those  setting  forth  said  payments  made  by  the 
defendant  to  the  plain ti&,  and  setting  forth  substantially  that 
said  dam  was  a  mill-dam,  and  that  said  contract  was  ultra  vires^ 
illegal,  and  void,  and  therefore  that  the  defendant  was  under 
no  legal  obligation  to  pay  the  plaintiffs  for  the  construction  of 
said  dam,  etc.     The  allegations  of  the  answer  putting  in  issue 
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the  execution  of  said  due-bill  were  duly  verified  by  affidavit 
The  plaintiffs  replied  to  said  answer,  denying  generally  all  the 
allegations  of  new  matter  contained  in  the  answer.  A  trial 
was  had  before  the  court  and  a  jury. 

On  the  trial  the  plaintiffs  introduced  in  evidence  a  copy  of 
said  due-bill,  and  did  not  introduce  the  original  in  evidence. 
This  was  allowed  to  be  done  over  the  objections  of  the  de- 
fendant; and  in  this  we  think  the  court  below  erred.  It  was 
shown  on  the  trial  that  the  original  due-bill,  after  it  was 
signed  by  the  mayor  and  clerk,  was  handed  to  the  plaintiff 
McDowall.  And  there  was  no  legal  evidence  showing  that  it 
was  ever  destroyed,  or  lost,  or  ever  went  into  the  hands  of  any 
other  person.  The  other  plaintiff,  Hughan,  testified  on  the 
trial  however,  that  McDowall  told  him  (Hughan)  that  he 
(McDowall)  gave  said  dpe-bill,  along  with  the  other  papers  in 
the  case,  to  their  attorney,  H.  P.  Cooper.  Cooper  was  the  at- 
torney who  commenced  this  action  for  the  plaintiffs.  There 
was  nothing  further  shown  with  reference  to  said  due-bill. 
There  was  no  attempt  made  to  ascertain  whether  Cooper  still 
had  it,  or  not.  This  case  was  tried  in  Marshall  county.  Mc- 
Dowall was  at  the  time  of  the  trial  in  Chase  county;  and 
Cooper  was  in  Washington  county,  about  twenty-seven  miles 
distant  from  the  place  of  trial.  Said  copy  of  said  due-bill 
showed  that  the  plaintiffs  had  done  692  5-27  yards  of  masonry 
at  $10  per  yard,  and  100  yards  at  $9.50  per  yard,  amounting 
in  the  aggregate  to  $7,871.85,  and  that  $4,493  of  that  amount 
had  been  paid,  leaving  $3,378.85  still  due  to  the  plaintiffs- 
This  due-bill  was  the  only  evidence  introduced  on  the  trial 
showing  that  the  plaintiff  did  the  amount  of  work  which  they 
claimed  to  have  done,  and  the  only  evidence  showing  the  value 
of  the  work  which  they  actually  did  do.  The  only  other  evi- 
dence  upon  this  subject  was  the  testimony  of  two  witnesses, 
one  of  whom  testified,  that  ^^  There  was  over  600  yards  of  work 
done  on  the  contract; "  and  the  other  testified,  that,  ^^As  near 
as  I  can  remember,  about  200  yards"  of  work  was  done  under 
the  ooatract  This  was  all  the  evidence  introduced  with  r^ 
spect  to  the  amount  and  value  of  the  work  done. 
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The  court  below  instructed  the  jury  in  substance,  to  find 
for  the  plaintiffs  for  the  full  amount  of  their  claim;  and  bo 
the  jury  found — finding  in  favor  of  the  plaintiflfe  and  against 
the  defendant  for  $3,792.24,  and  the  court  rendered  judgment 
in  accordance  with  this  verdict.  A  motion  in  arrest  of  judg- 
ment, and  a  motion  for  a  new  trial,  were  made  by  the  defend- 
ant, each  setting  up  various  grounds,  and  each  was  overruled 
by  the  court. 

We  think  it  will  appear  from  the  foregoing  statement  of  the 
case,  that  the  court  below  erred  in  permitting  said  copy  of  said 
due-bill  to  be  introduced  in  evidence,  and  that  the  error  was 
material  and  substantial.  There  was  no  showing  that  the 
original  was  lost  or  destroyed,  or  placed  beyond  the  reach  of 
the  plaintiflfe.  On  the  contrary,  it  was  traced  to  one  of  the 
plaintiffi  by  competent  and  legal  testimony,  and  to  an  attorney 
of  the  plaintiffi  by  incompetent  testimony;  and  there  the  evi- 
dence leaves  it.  And  without  the  evidence  furnished  by  said 
copy  of  said  due-bill,  no  such  judgment  could  have  been  ren- 
dered upon  the  evidence  as  was  rendered.  Instead  of  showing 
that  there  were  792  6-27  yards  of  work  done,  as  said  copy  of 
said  due-bill  did,  the  other  evidence  showed  that  there  were 
only  "over  600  yards,"  or  "about  200  yards,'*  done;  and  in- 
stead of  showing  that  said  work  was  worth  from  $9.50  per 
yard  to  $10  per  yard,  as  said  copy  of  said  due  bill  did,  the 
other  evidence  was  wholly  silent  upon  the  subject. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 

Brewer,  J.,  concurring. 

HoRTON,  0.  J.,  not  sitting  in  the  case. 


Morris  Center  et  al.  v.  MoQuestbn  and  Williams. 

Statutb  op  Frauds  ;  Promise  Made  to  DebUrr,  A  promise  made  to  a  debtor, 
for  a  valuable  consideration,  to  pay  his  debt  to  a  third  person,  is  not  a 
promise  to  answer  for  the  debt  of  another  person;  irithin  the  statute  of 
fraud0»  which  applies  only  to  promises  made  to  a  creditor;  and  sneh  a 
promise  made  to  the  debtor  need  not  beii;i  wriiin'z* .  l^r^mfi  v.  Herman, 
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14-e94;  ffarrimm  v,  8mpion,  17-608;  J2.  IL  v,  Hopkma^  18-494;  Floyd  v.  Ort, 
20-164;  Strang  •l  Marcy,  38-109, 112.] 

S.  Qabnibhmknt  ;  Money  in  Hands  of  Agent,  Where  a  principal  places  money 
in  the  hands  of  his  agent  to  pay  a  debt  due  from  him  to  another  person, 
aod  sach  other  person  at  the  time  has  no  knowledge  of  the  direction 
and  acta  of  the  principal,  and  the  agent,  while  on  his  way  to  make  the 
payment,  is  daly  garnisheed  at  the  instance  of  certain  jndgment- 
creditors  of  his  principal,  such  money  is  liable  to  be  applied  under 
the  proceedings  of  garnishment  to  satisfy  the  claims  of  the  judgment- 
creditors. 

8b After  such  garnishment,  the  agent  is  not  liable  for  said  money 

to  the  person  to  whom  he  was  directed  by  his  principal  to  make  the 
payment  thereof. 

Mror  from  Franklin  District  Court. 
An  action  was  brought  by  Wm.  WUUams  against  B.  C.  Mc- 
Questen^  to  recover  $506,  alleged  to  belong  to  WiUiams.  Center 
and  two  others  were  afterward  joined  as  co-defendants.  The 
district  court,  at  the  March  Term  1874,  gave  judgment  in  favor 
of  Williams  and  against  McQuesten  for  the  amount  claimed, 
and  adjudged  that  Center  and  the  other  defendants  had  no  in- 
terest in  said  moneys.  Gmter  and  the  other  two  defendants 
appeal,  and  join  WiUiams  and  McQuesten  as  defendants  in  error. 
All  necessary  fistcts  are  stated  in  the  subjoined  opinion. 

JBenson  ^  Parkinson^  and  Goodin  ^  Stoughton^  for  plaintiff  in 
error  —  after  quoting  from  the  decision  of  the  court  below, 
**  That  a  creditor  may  maintain  an  action  against  a  party  upon 
a  special  promise  made  by  such  party  to  the  debtor  to  answer 
for  the  debt;  that  in  an  action  on  such  promise,  no  one  but 
the  promisor  can  set  up  as  a  defense,  that  the  promise  was  not 
in  writing" — contended,  that  such  statement  is  exactly  the 
reverse  of  what  the  law  is  npon  the  subject;  (§6,  ch.  48,  Qen. 
Stat.  605.)  "No  action  shall  be  brought  whereby  to  charge 
a  person  upon  any  special  promise  to  answer  for  the  debt  of 
another  person,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  note  or  memorandum  thereof,  shall 
be  in  writing,  signed  by  the  party  to  be  charged  therewith." 
And  see,  6  Gush.  488;  5  Mete.  496;  98  Mass.  296;  3}  Conn. 
96;  48N.H.491;  24  Wend.  260;  108  Mass.  246;  1  Wis.  77; 
12  Johns.  291.    Again,  the  district  court  found  that  the  con- 
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Bideration  for  the  cattle  waa  f(M  by  Williams  to  Cowgill,  and 
held  that  the  subsequent  transactions  made  McQuesten  the 
owner  of  the  money  in  Williams'  hands.  Now,  admitting 
that  the  money  wou^  paid,  then  the  sum  of  $506  of  CoiogiWs 
money  was  placed  in  Williams'  hands,  and  while  so  in  his 
hands  he  was  garnisheed,  having  moneys  in  his  hands  beloD^ag 
to  the  principal  debtor,  Cowgill;  apd  by  virtue  of  their  pro- 
ceedings plaintiff  in  error  became  entitled  to  the  moneys.  So 
whether  we  treat  Williams  as  owing  Cowgill,  or  as  having 
funds  in  his  hands  belonging  to  Cowgill,  in  either  case,  the 
attachment-plaintiffs  became  entitled  to  the  funds. 

John  W.  Defordy  for  defendants  in  error,  maintained  that 
the  judgment  is  supported  by  the  facts  found;  that  the  con- 
clusions of  law,  as  explained  by  the  facts,  are  not  erroneous; 
36  Iowa,  616;  58  Mo.  589.  The  plaintiffs  in  error  had  shown 
no  right  to,  or  interest  in,  the  fund  in  court,  hence  it  did  not 
lie  in  them  to  impeach  the  promise  of  Williams  as  void  under 
the  statute  of  frauds.  But  even  if  Williams  had  set  it  up,  it 
would  have  done  him  no  good,  for  it  plays  no  part  in  this  case. 
86  Iowa,  616;  5  Wend.  235;  15  Kas.  286.  The  promise  was 
not  made  to  McQuesten,  the  creditor,  but  to  Cowgill,  the 
debtor.  But  that  McQuesten  assented  to  the  promise  of  Wil- 
liams to  Cowgill^  for  his  benefit,  is  to  be  presum^d,  until  his 
dissent  be  shown;  (58  Mo.  589;)  his  assent  is  clear  from  his 
bringing  this  suit  to  enforce  the  promise.  Hence,  if  needed 
to  sustain  the  judgment,  this  court  will  presume  that  McQues- 
ten, before  Williams  was  garnisheed,  had  seen  him,  and  re- 
ceived his  promise,  assented  to  it,  and  released  Cowgill,  and 
whatever  other  fact,  not  found,  if  any,  needful  to  an  affirm- 
ance. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  From  the  findings  of  fact  in  this  case,  it  c^ 
pears  that  the  defendant  Williams  bought  of  one  H.  E.  Cow- 
sutomtntor     ^  *  number  of  cattle,  for  the  sum  of  $1,749;  that 

*°*^  at  the  time  the  consideration  was  being  paid,  Cow- 
gill requested  Williams  to  retain  $506  of  the  money  to  pay  to 
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B.  C.  McQaesten  on  a  note  of  that  amoant  due  to  McQuesten 
from  Cowgill,  and  Williams  verbally  promised  Cowgill  to  pay 
McQuesten  said  sum.  Shortly  afterward,  Morris  Center, 
Henry  Center,  and  Joshua  Hodge  severally  recovered  judg- 
ments agaiust  Cowgill  before  a  justice  of  the  peace,  and 
caused  proper  proceedings  to  be  instituted  whereby  the  said 
Bum  of  (506  was  duly  garnisheed  in  the  hands  of  Williams  as 
the  money  of  Cowgill,  and  therefore  liable  to  be  appropriated 
to  pay  such  judgments.  After  all  these  proceedings,  McQues- 
ten brought  suit  against  Williams  to  recovjer  the  said  $506; 
and  to  this  action  said  plaintiffs  in  error  were  also  made  par- 
ties defendant  The  court  below  held  that  McQuesten  had 
the  right  to  maintain  his  action  on  the  special  promise  of 
Williams  to  Cowgill,  and  treating  the  money  in  Williams' 
hands  as  due  to  McQuesten,  gave  judgment  in  favor  of 
McQuesten,  and  ordered  the  said  $506  (which  had  been  de- 
posited in  coort)  to  be  paid  to  McQuesten,  thereby  denying  the 
claims  of  said  plaintiflb  in  error  to  any  part  of  said  sum  by 
virtue  of  their  several  judgments  against  Cowgill,  and  their 
garnishment  of  Williams.  It  does  not  appear  from  the  record, 
that  McQuesten  had  any  knowledge  of  the  promise  of  Wil- 
liams to  Cowgill  prior  to  the  garnishee  proceedings,  or  that  he 
was  privy  to  the  agreement. 

The  judgment  of  the  court  below  was  erroneous,  but  not  on 
the  principle  contended  for  by  the  counsel  for  plaintifEs  in 
error.  It  is  urged  by  them,  that  the  promise  of  Williams  to 
Cowgill  to  pay  the  debt  of  Cowgill,  was  a  special  promise  to 
answer  for  the  debt  of  another  person,  and  not  being  in  writ- 
LOtatatotr  ^°S'  signed  by  the  party  to  be  charged,  was  within 
*~**^  the  statute  of  frauds.  (Sec.  6,  ch.  48,  Gen.  Stat 
605.)  The  case  is  not.  within  such  statute.  It  is  well  settled, 
that  a  promise  to  a  dd>ior  (as  in  this  case)  to  pay  his  debt  to  a 
third  person,  is  not  a  promise  to  answer  for  tiie  debt  of  an- 
other within  the  statute.  The  statute  applies  only  to  prom- 
ises made  to  the  creditor.  {Eastwood  v.  Kenyon^  11  Ad.  k  EL 
445;  Hofward  v.  Coahow^  38  Mo.  118;  Skdton  v.  Brewster^  8 
Johns.  876.)    For  a  full  discussion  of  this  question,  and  for  a 
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eiitation  of  further  anthoritieB,  see  Throop  on  Verbal  Agree- 
ments, chapters  11  and  18,  vol.  1,  890,  458.  Neither  is  it  true 
that  an  action  cannot  be  maintained  upon  a  verbal  promise 
made  by  a  defendant,  upon  a  valid  consideration,  to  a  third 
party  for  the  benefit  of  a  plaintiff,  although  the  plaintiff 
was  not  privy  to  the  consideration.  Anthony  v.Hermanj  14 
Kas.  484;  Harrison  v.  Simpson^  17  Kas.  608.  But  while  it 
is  true,  that  the  promise  to  Cowgill  by  Williams  is  to  be 
deemed  made  to  McQuesten,  if  adopted  by  him,  though  he 
was  not  a  party,  nor  cognizant  of  it  when  made,  yet  such 
adoption  to  be  effectual  must  have  been  made  before  tlie  rights 
of  other  parties  had  intervened.  McQuesten,  by  assenting  to 
the  promise  or  agreement  of  Williams,  stands  in  no  better 
position  than  if  Cowgill  had  brought  the  suit  McQuesten  is 
subject  to  all  the  equities  that  Cowgill  would  have  been.  After 
the  proceedings  had  been  instituted  to  divert  the  $606  to  paj 
the  judgments  against  Cowgill,  McQuesten  had  no  better  right 
to  recover  the  same,  than  Cowgill  would  had  he  been  plaintiff 
in  the  court  below  instead  of  McQuesten. 

The  findings  of  fact  virtually  show  that  the  relation  of  prin- 
cipal and  agent  was  created  between  Cowgill  and  Williams. 
At  the  time  the  consideration  of  the  $1,749  was  paid  for  the 
cattle,  $506  of  the  money  was  separated  firom  the  sura,  and 
t.G*rniBhment;  WllHams,  uuder  the  direction  of  Cowgill,  was  to 
principal,  deliver  this  to  McQuesten.  It  was  his  duty  to  have 
80  delivered  the  money,  or  to  have  returned  it  to  Cowgill,  un- 
less prevented  by  legal  proceedings.  He  was  thus  prevented. 
Prior  to  the  payment,  or  delivery,  the  money  was  still  the 
property  of  Cowgill,  intended  by  him  to  be  used  to  pay  his 
note  held  by  McQuesten.  Before  the  money  could  be  deliv- 
ered to  McQuesten,  and  while  Williams  was  on  his  way  to  do 
so,  the  garnishment  orders  were  served  on  him,  and  thereby 
the  money  in  his  hands  (which  he  was  to  pay  to  McQuesten 
under  the  orders  of  Cowgill,)  became  liable  to  be  appropriar 
ted  to  the  satisfaction  of  the  several  judgments  of  the  plftin- 
tifife  in  error.  Prom  the  time  of  the  garnishment,  the  money 
in  Williams'  hands,  so  belonging  to  Cowgill,  was  in  fact  in 
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custodia  leffis;  and  after  the  money  was  deposited  in  the  court, 
and  all  the  parties  making  claim  thereto  were  before  the  court 
asserting  their  respective  interests,  the  court  should  have  dis- 
tributed the  same  in  accordance  with  the  respective  rights  of 
the  plaintifis  in  error  under  their  judgments  and  tbe  garnishee 
proceedings.  McQuesten  was  not  entitled  to  any  portion  of 
the  fund  in  controversy,  until  the  claims  of  the  plaintifis  in 
error  had  been  satisfied. 

As  the  findings  of  the  district  court  do  not  set  forth  tbe 
stuns  due  on  the  respective  judgments  of  the  plaintifEs  in 
error,  we  can  only  reverse  the  judgractnt  of  the  court  below, 
and  remand  the  case  for  further  proceedings  in  accordance 
with  the  views  expressed  in  this  opinion. 

Judgment  reversed. 

All  the  Justices  concurring. 


WiCKBRSHAM  &  KeITH  V.  CHIOAaO   ZiNC   COMPANY  tt  ol. 

L  Knowlbdgb;  Chrporation  Agent's  Knowledge^  When  Acting  for  Himself  ^  is  Not 
Knowledge  of  Corporation.  The  general  superintendent  of  a  zinc  and 
mining  corporation  conveyed  to  such  corporation  by  a  general  warranty 
deed  certain  lands,  to  which  W.  &  K.  not  being  in  possession,  asserted 
some  claim  by  Tirtne  of  a  written  lease  from  a  prior  vendor.  Of  this 
lease  said  superintendent  had  actual  notice  when  he  purchased  the  said 
premises  in  his  own  interest,  and  said  lease  was  also  recorded  in  the 
office  of  the  register  of  deeds  of  the  county  where  the  land  was  situated, 
but  was  not  acknowledged  and  certified  as  required  by  sections  9,  XI  and 
12,  of  the  act  regulating  conveyances.  Held,  That  said  superimtendent, 
having  acted  in  the  transaction,  not  for  the  corporation,  but  for  himself^ 
his  knowledge  of  the  lease  to  W.  &  K.  was  not  the  knowledge  of  the 
corporation,  and  cannot  affect  its  rights,  unless  shown  to  have  been 
communicated  to  it,  or  unless  such  facts  had  been  presented  to  it  to  have 
put  the  corporation  on  inquiry. 

ti  CoNSTBUoriVK  Nonos;  UnautJiorized  Eeeord,  Doe$  Not  Impart  Notice.  The 
provision  of  section  20  of  the  act  relating  to  conveyances,  to  the  .effect 
tluit  the  lUing  of  written  instruments  with  theregister  of  deeds  for  record 
imputi  Bofekie  to  all  psrCtes  and  persons  of  the  cafttents  thereof,  applies 

.11—18  Ka$, 
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to  such,  instramenta  only  as  are  oertified  in  the  manner  prescribed  by 
law.  [  Young  v.  Thompson^  2-83 ;  SwairU  «.  Stea,  2-236 ;  Simpson  v.  Mundee^ 
^172;  CockriU  v,  Downey,  4-426 ;  EtUchimon  v.  HarUmann,  15-134;  SeUer  «. 
Alvey,  1&-158;  Sch,  DisL  v.  Taylor,  19-288;  Oocn  v.  Browmmg,  10-85.] 
3.  Estoppbl;  What  AOb  WW.  Constitute.  W.  &  K.  in  November  1872  exe- 
cated  a  written  lease  with  one  W.,  whereby  they  could  mine  coal  on 
W.'s  land  for  a  term  of  twelve  years,  which  term  was  to  commence 
January  1st  1873.  W.  &  K.  were  to  pay  W.  (as  rent  for  the  land  and 
right  to  mine  coal)  one-half  cent  for  every  bushel  mined,  to  be  paid 
monthly.  The  lease  stipulated  that  W.  A  K.  should  have  the  right  to 
commence  mining  coal  at  any  time,  and  W.  &  K.  agreed  to  do  so  as  early 
as  they  could  make  the  necessary  preparations.  W.  &  £.  did  nothing 
under  the  lease,  but  refused  to  answer  W.,  who  wrote  them  in  the  spring 
of  1873,  asking  them  what  they  intended  to  do  as  to  mining  coal  on  his 
premises,  and  W.  in  a  few  weeks  thereafter  sent  a  letter  to  the  address 
W.  &  K.  canceling  the  lease.  W.  &  K.  thereafter  took  no  ether  steps  (o 
mine- coal  on  the  premises,  or  to  commence  work  therefor,  but  to  make 
inquiry  as  to  the  costs  of  mining  and  loading  coal  at  said  premises  on 
the  cars,  until  June  1874,  when  they  sent  their  agent  with  a  laborer  to 
mine,  and  to  make  demand  for  the  premises  if  forbidden  to  work; 
and  at  this  time  said  premises  were  owned  and  in  the  possession  of  a 
zinc  and  mining  corporation  under  a  purchase  made  in  October  1873, 
which  corporation,  with  the  knowledge  of  W.  &  K.,  and  without  objec- 
tion from  them,  or  any  assertion  of  W.  &  K.'s  claim  thereto,  had  ex- 
pended 165,000  on  the  premises  in  the  construction  of  extensive  mining 
works.  Hdd,  That  W.  &  K.  were,  by  the  terms  of  said  lease,  the  notices 
of  the  lessor,  and  their  own  acts  and  conduct,  estopped  from  asserting 
against  said  zinc  and  mining  company  any  rights  under  the  lease,  or  any 
possession  to  the  premises,  or  any  claim  for  damages. 

JError  from  Cherokee  District  OoicrL 

Action  by  J.  R.  Wickersham  and  -R.  JEC.  Keith^  against  the 
Chicago  Zinc  ^  Mining  Company ^  J.  A.  C.  Thompson^  and  W.  A. 
Wilkinson.  Trial  at  the  October  Term  1876  of  the  district 
court,  and  judgment  against  plaintiffs  and  in  favor  of  defend- 
ants for  costs.  Plaintiffs  bring  the  case  here  for  review.  The 
facts  are  stated  in  the  opinion. 

Mc  Comas  ^  McKdghan^  for  plaintiffs,  contended,  that  the 
zinc  company,  at  the  date  of  the  delivery  of  the  deed  to  them 
by  Thompson,  knew  all  about  the  lease  to  plaintifis,  as  he  was 
general  superintendent  of  the  zinc  company.    Notice^to  offi- 
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cers  and  agents  of  corporation,  is  notice  to  corporation;  Angall 
&  Ames  on  Corp.,  §§  805, 806;  16  Md.  456;  88  Mo.  228;  19  Yt. 
410. 

Slair  ^  IliUy  for  defendants,  maintained,  that,  while  it  is 
true  in  some  instances  and  under  certain  circumstances, 
knowledge  of  a  general  officer  of  a  company  is  knowledge  of 
a  company,  y^t  it  is  equally  true  that  his  knowledge  is  not  the 
knowledge  of  the  company  in  a  contract  of  sale  between  him 
and  the  company,  where  he  is  acting  as  a  private  individual, 
and  where  there  is  no  community  of  interest  between  them; 
(Angell  &  Ames  on  Corp.,  §§  308,  309;  15  Denio,  337.)  There- 
fore  the  zinc  company  had  no  knowledge  of  the  lease  through 
Thompson's  knowledge.  Again:  The  company  had  no  con- 
structive knowledge  by  the.  record  of  the  lease.  Our  statute 
of  conveyance  provides  how  instruments  affecting  real  estate 
may  be  acknowledged,  and  how  the  acknowledgment  shall  be 
certified  to  entitle  them  to  be  recorded,  and  declares  that  when 
80  certified  and  recorded  they  shall  be  notice  to  all  the  world. 

The  acknowledgment  of  the  lease  to  plaintiffs,  however,  is 
not  80  certified^  and  the  instrument  was  not  entitled  to  be  re- 
corded. Hence,  the  record  imparts  notice  to  no  one;  and  the 
defendant  corporation  had  no  actual  or  constructive  notice  of 
its  existence,  and  therefore  is  not  bound  by  its  covenants. 
But  even  if  the  lease  was  valid  and  binding  on  all  the  de- 
fendants, the  plaintiffs  have  no  cause  of  action.  This  is  a  suit 
for  damages,  and  the  court  says  the  plaintiffs  have  sustained 
none. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  On  the  2d  of  November  1872,  Wickersham 
ft  Eeith  made  a  contract  and  mining  lease  in  writing  with  one 
Wm.  A.  Wilkinson,  who  then  occupied  and  claimed  certain 
■titmiOTt  9t     ^^^^  estate  under  and  by  virtue  of  land-contracts 
*^  made  and  entered  into  before  that  time  between 

said  Wilkinson  and  the  Mo.  River,  Ft  Scott  ft  Qulf  Kailroad 
Co.,  whereby  they  had  the  right  to  mine  coal  on  said  land^ 
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aod  to  erect  such  houses  or  shelters  on  the  land  as  said  W.  & 
K4  might  deem  necessary  for  the  convenient  prosecution  of 
the  work  of  mining.  The  contract  or  lease  was  for  the  term 
of  twelve  years,  the  term  to  begin  on  the  1st  of  January  1873, 
and  also  contained  among  other  stipulations,  the  following: 

"  The  parties  of  the  second  part  shall  have  the  right  to  com- 
mence mining  said  coal  at  any  time,  and  they  agree  to  do  so  as 
early  as  they  can  make  the  necessary  preparations;  and  until  they 
shall  commence  mining,  the  party  of  the  first  part  reserves 
I  he  right  to  mine  coal  on  said  land,  but  to  desist  when  the 
parties  of  the  second  part  shall  commence  mining.  The  par- 
ties of  the  second  part  agree  to  pay  the  party  of  the  first  part, 
as  rent  for  said  land,  one-half  cent  for  every  bushel  of  coal 
they  mine,  to  be  paid  monthly  on  the  15th  of  each  month  for 
the  month  previous. 

"  When  the  parties  of  the  second  part  commence  mining 
they  agree  to  furnish  the  party  of  the  first  part  all  the  coal  he 
may  need  for  his  private  use  at  the  cost  of  mining  same,  and 
this  sum  is  to  be  credited  monthly  upon  the  monthly  payments 
of  the  parties  of  the  second  part  for  rent." 

From  the  time  of  the  signing  of  the  lease,  until  in  June 
1874,  Wilkinson  neither  saw  nor  heard  from  W.  k  K.,  and  W. 
&  K.  took  no  steps  to  mine  the  land  until  in  said  June  1874, 
when  they  sent  an  agent  to  the  land,  accompanied  by  a  laborer 
with  shovel  and  pick,  to  go  to  mining,  and  to  make  a  demand 
for  the  premises  provided  they  were  forbidden  to  work.  At 
this  time,  the  Chicago  Zinc  &  Mining  Co.  were  in  the  posses- 
sion of  the  premises,  had  their  works  in  operation,  and  had 
expended  in  the  construction  of  their  works,  etc.,  upon  the 
premises  the  sum  of  $65,000.  After  the  months  of  January 
and  February  1873  had  passed,  and  W.  &  K.  had  done  noth- 
ing under  the  lease  in  the  way  of  mining,  or  commencing 
work  therefor,  Wilkinson  wrote  to  them  at  Kansas  City,  Mo., 
wanting  to  know  what  they  were  intending  to  do;  and  not 
getting  any  reply  from  them,  or  receiving  any  information, 
he,  a  few  weeks  thereafter,  wrote  them  a  second  letter,  de- 
claring the.  con  tract  forfeited.  The  first  letter  from  Wilkinson 
was  received  by  W.  &  E^  but  not  answered;  ,the  aeocmd  letter 
.Ihey  say  they  did  not  receive.    W.  k  K.  "were  coal  mewshante 
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at  Kansas  City,  Mo.  In  the  month  of  June  1878,  Wilkinson 
got  his  contracts  with  the  railroad  company  embracing  these 
premises  renewed  and  extended,  and  in  September  of  the 
same  year  sold  the  premises  for  a  valuable  consideration  to 
one  J.  A.  C.  Thompson,  and  assigned  the  land^contracts  with 
the  railroad  to  him,*  and  executed  to  him  a  general  warranty 
deed,  in  which  his  wife  joined.  Thompson  knew  at  the  time 
of  his  purchase  of  the  lease  in  question.  On  September  12th 
1878,  said  Thompson  received  from  the  railroad  company  a 
general  warranty  deed  to  the  said  premises,  and  paid  therefor 
the  balance  of  the  purchase-money,  which  WiUdnson  yet  had 
to  pay.  On  September  11th  1878,  Thompson  made  out  a  war- 
ranty deed  from  himself  and  wife  to  the  Chicago  Zinc  &  Min- 
ing Co.  for  the  lands.  At  such  time,  the  company  was  not 
&lly  organized,  and  the  deed  was  not  delivered  until  the  28d 
of  October  1878.  The  zinc  company  completed  its  organiza^ 
tion,  so  that  a  certificate  of  incorporation  was  issued  to  it  on 
the  23d  of  September  1873.  After  such  organization,  Thomp* 
son  turned  over  the  land  to  the  company  for  $10,000,  and  re- 
ceived paid-up  certificates  of  stock  for  such  amount.  On 
September  15th  1878,  said  Thompson  was  chosen  general 
superintendent  of  the  corporation.  After  all  of  the  above 
transactions,  W.  &  E.  filed  their  petition  against  the  Chicago 
Zinc  &  Mining  Co.,  and  Thompson,  and  therein  demanded 
damages  for  $15,000,  and  that  the  defendants  be  perpetually 
enjoined  from  mining  and  digging  coal  on  the  said  premises, 
and  from  interfering  with  the  rights  of  W.  4  K.  On  the  trial 
a  jury  was  waived,  and  the  case  tried  to  the  court  Findings 
of  fact  were  filed  by  the  court,  embodying  among  other  things, 
all  the  above  facts,  and  on  all  the  findings  of  fact,  the  court 
held  that  W.  &  K.  could  not  recover. 

The  court  having  found  as  a  conclusion  of  fitct,  that  the  C. 
Z.  &  M.  Co.  had  no  actual  knowledge  of  the  lease  of  W.  k  ET. 
at  the  time  of  purchasing  the  land  from  Thompson,  such  find» 
L  Knowiftdg^r '  ing  is  conclusive  of  the  ca^e,  and  fully  su^ains  the 
Ht^'  JTfdgment,  unless,  as  the  plaintiff  in'  ettof  contends, 
the  company  wm  bound  by  the  knowledge  of  'CViOtnpiBOii)  ita 
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general  superintendent,  as  to  the  lease,  or  unlese  the  company 
is  held  to  have  had  constructive  notice  of  the  lease  through 
the  record  of  the  same  in  the  office  of  the  register  of  deeds. 
It  is  undoubtedly  true  as  a  general  proposition,  that  the  prin- 
cipal is  charged  with  the  knowledge  and  bound  by  the  acts  of 
the  agent;  but  this  general  rule,  like  most  other  rules,  has  itB 
exceptions  and  limitations.     The  general  rule  is  based  upon 
the  principle,  that,  as  it  is  the  duty  of  the  agent  to  act  upon 
the  notice  for  his  principal,  or  to  communicate  the  informatioD 
to  his  principal  in  the  proper  discharge  of  his  trust  as  such 
agent,  notice  to  the  agent  is  likewise  legal  notice  to  his  prin- 
cipal.    This  rule  applies  to  the  agents  and  officers  of  corpora- 
tions, as  well  as  others.     This  general  rule  has  no  application 
however  to  a  case  in  which  the  one  party  does  not  act  as  agent, 
but  avowedly  for  himself,  and  adversely  to  the  interests  of  the 
other.    In  other  words,  neither  the  acts  nor  knowledge  of  an 
officer  of  a  corporation  will  bind  it  in  a  matter  in  which  the 
officer  acts  for  himself,  and  deals  with  the  corporation  as  if  he 
had  no  official  relations  with  it.  Angell  &  Ames  on  Cor.,  §§308, 
809;  Winchester  v.  B.  ^  S.  Bid.  Co.,  4  Md.  281;  Fulton  Bank  v. 
N.  Y.  f  S.  C.  Co.,  4  Paige,  127;  Story  on  Agency,  §140.    In 
this  case,  Thompson  bought  the  land  for  himself  and  one  C. 
F.  Russell;  the  deeds  were  taken  to  himself;  and  in  the  trans- 
fer and  conveyance  of  the  same  to  the  company,  he  did  not 
represent  the  company.    He  was  acting  in  behalf  of  his  own 
interests,  and  in  an  adversary  character.    His  knowledge  of 
the  lease,  under  the  circumstances,  was  not  notice  to  the  com- 
pany of  which  he  was  an  officer,  unless  it  had  been  shown  by 
proof  to  have  been  communicated  to  the  company,  or  at  least 
such  facts  had  been  established  as  would  have  been  sufficient 
to  have  put  the  company  on  inquiry.    In  the  contract  or  sale 
between  Thompson  and  the  company,  he  was  acting  as  a  private 
individual,  and  there  was  no  community  of  interest  between 
him  and  the  company;  therefore  the  company  had  no  knowl- 
edge of  the  lease  through  Thompson's  knowledge.   With  these 
views,  it  is  unnecessary  to  comment  upon  the  actual  or  con- 
structive notice  to  Russell,  and  his  relations  with  the  corpora- 
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tioti,  as  the  conclusioiiB  we  have  reached,  as  to  the  knowledge 
of  Thompson  not  being  notice  to  the  corporation,  include  aU 
that  could  be  said  as  to  Bussell. 

We  must  also  hold  that  the  company  had  no  constructive 
knowledge  of  the  lease,  by  the  record  thereof  It  is  true,  that 
it  was  filed  for  record  April  14th  1878,  in  the  oiEce  of  the 
t.  BMord;ooii.  re^stcr  of  deeds  of  Cherokee  county,  and  afterward 

"«•.  recorded  in  that  office.    But  it  was  not  certified  as 

required  by  sections  9, 10  and  11  of  the  General  Statutes,  page 
186,  and  therefore  did  not  impart  notice  to  the  company.  In 
place  of  a  proper  acknowledgement  of  the  lease,  there  is  only 
the  following: 

"  Subscribed  to  this  2d  day  of  November  1871. 

"E.  A.  Pbrry,  Notary  Public,  [seal. J" 
Section  20,  Gen.  Stat  187,  prescribes  that  instruments,  certi' 
fied  and  recorded  as  provided  for  in  the  act  regulating  con- 
veyances of  real  estate,  shall  be  notice  to  all  persons  of  the 
contents  thereof  As  the  lease  was  not  certified  as  the  statute 
directs  and  requires,  the  record  of  the  lease  imparted  notice  to 
no  one. 

The  judgment  is  sustainable  again,  upon  another  proposi- 
tion. There  was  such  an  abandonment  of  the  lease  by  W.  & 
K.,  and  such  a  concellation  thereof  by  Wilkinson,  and  such 
acts  and  conduct  on  the  part  of  W.  &  K.,  that  they  were 
estopped  from  asserting  any  right  to  the  premises  against  the 
«.  xrtopMi;      Zi^^  ^°^  Mining  company,  or  to  any  claim  for  dam- 

Mtoo  putj.  ^g^g  against  this  corporation.  If  a  contract  specifies 
no  time,  the  law  implies  that  it  shall  be  performed  witiiin  a 
reasonable  time.  In  this  case,  while  the  term  of  the  lease  was 
not  to  commence  till  January  1st  1878,  it  was  specially  pro- 
vided that  W.  &  E.  should  have  the  right  to  commence  mining 
coal  at  any  time,  and  they  agreed  so  to  do  as  early  as  they  eoidd 
make  the  necessary  preparations^  and  the  said  Wilkinson  was  to 
receive  ae  rent  for  his  land  one-half  cent  for  every  bushel  of 
ooal  mined,  to  be  paid  monthly.  In  view  of  all  the  conditions 
of  the  lease,  it  certainly  must  be  apparent  that  the  parties  to 
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the  lease  bad  in  view  in  making  the  contract  an  early  com- 
mencement of  the  mining  of  coal  by  W.  &  K.    A  long  delay 
would  have  been  injurious  to  Wilkinson,  as  in  fact  it  actually 
was,  because  in  the  end,  he  became  deprived  of  bis  property, 
owing  to  his  inability  to  meet  his  payments  to  the  railroad 
company,  as  he  relied  upon  the  payments  on  the  lease  to 
obtain  funds  to  pay  installments  due  on  his  land-contracts  at 
the  date  of  the  lease,  and  for  the  nonpayment  of  which  the 
railroad  company  had  the  right  to  forfeit  his  interest  in  the 
land.    After  waiting  till  the  spring  of  1878,  and  nothing  hav- 
ing been  done,  Wilkinson  properly  wrote  to  W,  &  K.,inquiriDg 
what  they  intended  to  do  in  the  matter.    They  received  the 
letter,  and  refused  to  answer.     In  a  few  weeks  Wilkinson 
wrote  them  again,  declaring  the  contract  forfeited.    Nothing 
being  attempted  to  be  done  by  W.  &  K.  under  the  lease,  the 
Zinc  and  Mining  company  in  the  fall  of  1878  purchased  the 
premises.     When  the  company  was  commencing  work,  an 
agent  of  W.  &  E.  visited  the  premises  described  in  the  lease 
to  see  what  coal  could  be  mined  for,  and  delivered  to  the  cars 
on  the  Gulf  railroad!    After  examinations  he  reported  to  W. 
&  K.  that  it  could  not  be  mined  and  delivered  for  less  than 
eight  or  nine  cents  per  bushel,  and  at  this  time  W.  &  K.  were 
getting  their  coal  delivered  to  them  upon  the  same  railroad 
from  other  mines  at  seven  cents  per  bushel,  and  were  able  to 
fill  all  their  orders  they  secured  from  the  coal  which  they  were 
obtaining  from  other  mines.     They  watched  the  growth  of  the 
extensive  mining  works  upon  the  land  in  question,  and  the 
consequent  expenditure  of  large  amounts  of  money,  making 
no  attempt  to  assert  any  claim,  and  giving  no  notice  to  the 
company  of  the  existence  of  their  lease*    After  sixty-five  thou* 
sand  dollars  had  been  expended  by  the  company  upon  the 
land,  to  lay  a  foundation  for  a  suit  they  sent  ( in  June  1874) 
an  agent,  with  one  man  with  a  shovel  and  pick,  to  go  to  min* 
ing,  and  make  demand  for  the  premises.    They  then  sought 
to  resuscitate  their  lease,  made  in  November  1872  in  anticipa- 
tion of  immediate  work  thereunder.    They  bad  no  rigbt  00  to 


Digitized  by 


Google 


JULY  TERM,  1877-  489 

Scott  V.  Morning. 

do.  In  view  of  their  conduct  to  Wilkinson,  and  to  the  Zinc 
and  Mining  company,  they  were  too  late  in  asserting  any  claim 
under  the  lease.  It  would  be  grossly  inequitable  to  hold  other- 
wise. The  judgment  was  rightfally  given.  If  the  plaintiflb 
in  error  have  been  damaged  in  the  premises,  which  is  not  ap- 
parent from  the  record,  the  result  comes  from  their  own  lachea^ 
and  for  such  acts  innocent  parties  should  not  suffer. 

The  judgment  will  be  affirmed.  ^ 

All  the  Jufiticea  concurring. 


A.  J.  8gott  v.  Samubl  Morning  ei  oL 

Plkaoinob;  Failure  to  Reply;  Judgment  on  PUadinga.  Where  a  plaintiff  in 
«&  action  on  a  note  and  mortgage,  sets  forth  in  his  petition  that  8.,  one 
of  the  defendants  who  did  not  execate  said  note  or  mortgage,  claims  to 
have  some  interest  in  the  mortgaged  property,  hat  that  whatever  inter- 
est he  may  have  therein  is  junior  and  inferior  to  the  mortgage-lien;  and 
6.  answers,  setting  forth  in  his  answer  in  detail,  that  he  is  the  ahsolate 
and  exclusive  owner  of  the  mortgaged  property,  showing  how  he  became 
the  owner  thereof;  that  the  mortgagors  never  had  any  interest  in  the 
mortgaged  property,  and  therefore  that  the  mortgage  is  void  as  against 
him,  and  no  reply  is  filed  by  the  plaintiff  to  this  answer,  and  the  court, 
on  motion  of  the  plaintiff,  rendered  judgment  on  the  pleadings  in  &vor 
of  the  plaintiff  axid  against  all  the  defendants,  hdd^  that  said  jadgment 
is  erroneous  as  against  8. 


Mror  from  Cherokee  District  Court. 

FoKBCLOSURBy  commenced  by  Mommg  against  Charles  Har- 
mon,  Almira  Harmon  and  T.  M.  Harmon^  as  makers  of  a 
promissory  note,  and  said  T.  M.  H.  and  Margaret  his  wife  as 
iBortgagors,  and  agninst  Scott  as  a  subsequent  incumbrancer. 
The  note  and  mortage  were  executed,  and  dated  *^  January 
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10th  1871."  Scott  answered,  claiming  to  be  the  own^r  in  fee 
of  the  mortgaged  lands,  alleging  that  said  lands  were  patented 
in  May  1870,  and  that  he  purchased  the  same  in  1874  from  the 
patentees,  and  denying  that  the  mortgagors  (defendants  T.  M. 
Harmon  and  wife,)  ever  had  any  title  to  or  interest  in  said 
lands.  He  also  denies  that  the  mortgage  is  a  lien  on  the  lands, 
alleges  that  said  mortgage  is  a  cload  upon  his  title,  and  asks  to 
have  the  mortgage  adjudged  void,  and  canceled.  Afterward 
said  T.  M.  Harmon  filed  what  he  called  an  "answer,*' (evi- 
dently an  answer  to  Scoity  treating  Scotfs  answer  as  a  cross- 
petition,)  admitting  the  execution  of  the  note  and  mortgage  on 
10th  January  1871,  and  alleging  that  on  the  18th  of  February 
1871,  he  (said  T.  M.  H.)  together  with  his  wife  sold  and  con- 
veyed said  land  to  Scott  for  |1,000,  and  that  Scott  as  a  part  of 
his  contract  of  purchase,  and  as  part  payment  of  said  (1,000 
purchase-money,  promised  and  agreed  to  pay  said  note  and 
mortgage  then  held  by  Momingy  and  that  in  pursuance  of  said 
contract  Scott  did  pay  to  Morning^  in  November  1872,  $600  on 
said  note.  To  this  answer,  Scoti  filed  a  reply.  The  action 
came  on  for  trial  at  the  October  Term  1876.  The  journal  en- 
try reads  as  follows : 

{Title.)  "And  now  comes  the  said  plaintiff,  by  Kelso  4 
Barnes  his  attorneys,  and  the  said  Thomas  M.  Harmon  by 
H.  G.  Webb  and  W  •  B.  Glasse  his  attorneys,  and  the  said 
A.  J.  Scott  by  J.  N.  Bitter  his  attorney;  and  thereupon  this 
action  came  on  for  trial,  upon  the  petition  of  the  said  plaintiff^ 
the  answers  of  the  said  defendants  Thomas  M.  Harmon  and 
A*  J.  Scott,  and  the  reply  of  said  Scott  to  the  answer  of  said 
Harmon;  and  the  said  plaintiff  by  his  said  attorneys  moved 
for  judgment  upon  said  pleadings,  and  said  motion  was  argaed 
by  counsel  for  plaintiff,  and  defendants  T.  M.  Harmon  and 
Scott;  and  the  court  being  suflSeiently  advised  in  the  premiseB, 
finds  that  the  several  averments  in  said  petition  are  true  tf 
therein  averred,  and  that  there  is  due  and  unpaid  upon  the 
note  therein  described  the  sum  of  $662.96,"  etc. 

Upon  the  findings  the  court  gave  a  personal  judgment,  in 
&vor  of  Morning  and  against  defendants  Oharlea,  Almira,  and 
T.  M.  Harmon^  and  decreed  a  foreclosure  of  the  niOTtgage  and 


Digitized  by 


Google 


JULY  TERM,  1877.  491 


Briefs  of  Parties. 


sale  of  the  mortgaged  premises.  Scott  alone  appeals,  bringing 
the  case  here  on  error,  and  he  joins  Morning  and  all  the  Sar^ 
nums  as  defendants  in  error. 

John  N.  Bitter^  for  plaintiff  in  error,  contended,  that  as  the 
allegations  of  the  petition  of  Morning,  and  the  answer  of 
T.  M.  Harmon,  were  all  denied  by  Scott,  except  those  spe*- 
cially  admitted,  and  as  the  allegations  of  Scott's  answer  or 
reply  were  not  denied,  they  were  to  be  taken  as  trne,  and 
showed  the  paramount  title  in.  Scott,  freed  from  any  lien  of 
the  Harmon  mortgage.  Scott  is  not  estopped  from  denying 
the  title  of  the  mortgagors  to  said  land,  he  having  procured 
all  the  title  to  said  land  both  legal  and  equitable  from  the 
patentees.  When  the  vendee  of  a  mortgagor  purchases  an 
outstanding  paramount  title  of  a  third  person,  the  purchase 
does  not  inure  to  the  benefit  of  the  mortgagee;  88  Ala.  846. 
Admitting,  for  the  purposes  of  this  case,  that  the  mortgagee^ 
Morning,  could  upon  the  mortgage  maintain  an  action  to  fore* 
close  and  sell  any  title  to  said  land  which  Scott  derived  from 
the  mortgagors,  (Harmon  and  wife,)  and  that  Scott  stands  no 
better  than  they  in  that  respect,  yet  the  court  will  see  by  the 
pleadings,  that  neither  of  the  mortgagors  had  any  title  either 
legal  or  equitable  to  said  land,  and  hence  there  was  no  interest 
to  sell,  and  none  to  foreclose. 

W.  C.  Webby  for  defendants  in  error,  contended,  that  the 
record  shows  a  trial,  and  a  finding  a$  afact^  that  the  averments 
of  the  plaintiff's  petition  are  true;  that  the  findings  of  the 
court  authorized  and  sustain  the  decree;  that  the  presump- 
tion, from  the  record,  is,  t^at  such  trial  must  have  been  and 
was  as  upon  proper  issues  joined  between  Morning  and  Scott, 
as  upon  a  reply  by  Morning  to  Scott's  answer,  and  that  if  no 
reply  was  in  fact  filed,  it  was  waived,  (9  Ejus.  177,- 189;  17 
Kas.  178,)  and  the  case  tried  as  if  a  reply  was  duly  filed,  and 
that  there  was  testimony  sufficient  to  warrant  the  finding.  A 
trial  of  the  action^  of  course  was  a  trial.to  aU  the  parlies,  and  it 
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determined  all  their  rights.  That  it  was  so  intended,  appears 
from  the  fatct  that  the  real  contest  respecting  the  lands,  as 
shown  by  the  pleadings  in  the  record,  was  between  plaintiff 
Morning  and  defendant  Scott,  and  the  court  explicitly  finds 
that  the  claim  of  Scott  is  subsequent  and  subject  to  the  lien  of 
Morning.  It  does  not  matter  whether  this  fact  was  found 
upon  an  issue  joined  between  Morning  and  Scott,  (by  a  replj 
denying  the  claim  of  Scott  that  he  had  and  held  the  saperior 
and  anterior  title,  or  as  upon  such  denial  a  reply  beiug 
waived,)  or  whether  upon  the  issue  joined  between  Scott  and 
Harmon,  wherein  Harmon  averred  tiiat  Scott  bought -the  land 
with  full  knowledge  of  the  mortgage  and  mortgage-debt,  and 
agreed  as  part  of  the  purchase-money  to  pay  such  debt.  In 
either  case,  the  finding  of  the  court,  that  Scott's  title  waB  sub- 
sequent,  and  subject  to  Morning's  lien  under  the  mortgage,  ifr 
conclusive.  All  the  presumptions  of  the  law,  within  the  ofl- 
repeated  decisions  of  this  court,  are  in  favor  of  the  judgment; 
18  Kas.  462;  15  Kas.  828;  17  Eas.  297. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  In  this  action,  Samuel  Morning  was  the 
plaintiff  below,  and  A.  J.  Scott  and  several  others  were  the 
defendants.  Judgment  was  rendered  in  favor  of  the  plaintiff 
below  and  against  all  the  defendants;  but  as  Scott  is  the  only 
person  who  is  now  complaining  of  such  judgment,  it  will  be 
necessary  only  to  consider  whether  the  judgment  rerxdexed 
against  him  was  correct,  or  not. 

The  plaintiff  set  forth  in  his  petition  that  three  of  said  de- 
fendants (other  than  Scott)  executed  to  him  a  certain  prom- 
issory note;  that  one  of  said  three,  and  another  defa^udaot 
(other  than  Scott)  executed  to  him  a  real-estate  mortg^e  to 
secure  said  note;  and  that  Scott  claimed  to  have  some  inter* 
est  in  the  mortgaged  property,  but  that  whatever  interest  he 
might  have  therein  was  junior  and  inferior  to  plaintiff^s  mortr 
gage-lien.  Scott  answered  to  this  petition,  setting  forA  ui 
his  answer,  in  detail,  that  he  was  the  absolute  and  exclusive 
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owner  of  said  mortgaged  property,  showing  how  he  became 
the  owner  thereof;  that  the  said  mortgagors  never  had  any 
interest  in  the  mortgaged  property,  and  therefore  that  the 
mortgage  was  void  as  against  him.     There  was  no  reply  filed 
by  the  plaintiff  to  this  answer.    At  least  no  such  reply  is 
found  in  the  record.     The  record  tends  to  show  that  no  such 
reply  was  filed;  and  the  clerk  of  the  court  below  certifies  at 
the  bottom  of  the  record,  '^that  the  above  and  foregoing  is  a 
true,  full,  and  complete  transcript  of  the  above  and  foregoing 
cause,  and  the  same  contains  all  the  pleadinga  filed,  and  pro- 
ceedings had  in  said  cause."    Hence  we  must  pjresume  that 
no  such  reply  was  filed.    The  defendant  T.  M.  Harmon  also 
filed  an  "  answer,'*  and  the  defendant  Scott  filed  a  reply  to 
Harmon's  answer*    These,  and  plaintiff's  petition,  were  the 
only  pleadings  in  the  case.    Upon  these  pleadings  the  plaintiff 
Morning  moved  the  court  for  judgment,  and  the  motion  was 
sustained,  and  judgment  was  rendered  in  favor  of  the  plaintiff 
and  against  all  of  the  defendants.     The  judgment  was  a  per-, 
sonal  money-judgment,  as  against  the  said  tiiree  defendants  who 
executed  said  promissory  note,  and  a  judgment  that  the  mort- 
gaged property  be  sold,  etc.,  as  against  all  the  defendants. 
'Hiis  judgment  was  probably  correct  as  against  all  the  de- 
fendants except  Scott    As  against  him,  the  judgment  was 
erroneous.    He  was  not  in  default,  and  no  judgment  could 
properly  have  been  rendered  against  him  on  the  pleadings. 
TJpon  the  pleadings,  the  judgment  should  have  been  rendered 
in  his  favor. 

The  judgment  of  the  Qourt  below  as  against  the  defendant 
Scott  will  be  reversed,  and  cause  remanded  for  fiirther  pro* 
ceedings. 

All  the  Justices  concurring. 
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Kansas  Pacivio  Bailwat  Go.  v.  Samuel  D.  Hopkins. 

L  Ck>NBn>BBATioN;  AtnanptUm  by  EaiUway  Company,  ofAnaihe9*$  Omlrael,and 
Liabiliiy;  Pleading,  Where  the  petition  sets  out  tiie  execution  of  a  writ- 
ten agreement  between  tlie  J.  C.  A  Ft.  K.  Bailway  Co.,  and  a  land-owner 
for  a  riglit-of-way  for  a  railroad  through  the  Tatter's  premises,  upon  the 
condition  that  such  railway  company  should  construct  a  side-track,  de- 
pot, and  station  buildings  on  the  premises  of  the  land-owner,  and  fur- 
nish to  such  person  Osage  orange  plants  to  fence  the  railway,  and  also 
pay  him  for  growing  the  fence,  when  sufficient  to  turn  stock ;  the  aB- 
Bumption  of  the  obligations  therein  created  against  the  J.  0.  &  Ft.  K. 
Bailway  Company,  by  the  K.  P.  Railway  Co.;  the  fiact  that  the  only  con- 
sideration moving  the  land-owner  to  part  with  his  land  for  such  right- 
of-way  was  the  concurrent  agreement  of  the  railway  company;  the  entry 
and  possession  of  the  two  corporations  upon  the  premises  of  the  land- 
owner in  pursuance  of  the  agreement,  and  the  continued  use  and  occu- 
pation of  the  same  for  a  right-of-way  by  the  K.  P.  Bailway  Co.;  the 
failure  and  refasal  of  either  company  to  perfbrm  any  of  the  said  agree- 
ments contained  in  the  contract;  the  damage  occasioned  by  such  failare, 
and  the  demand  of  judgment,  Jidd,  that  sufficient  &cts  are  therein  set 

.    forth  to  constitute  a  cause  of  action  against  the  K.  P.  Bailway  Company. 

2.  Contract;  Otmntferaiian;  Promise  to  One  Party,  for  Benefit  of  Another, 
Where,  in  such  an  action  as  aboye  stated,  the  two  railway  companies  are 
impleaded  together,  but  a  demurrer  to  the  evidence  is  sustained  as  to 
the  one  company,  and  thereafter  the  cause  is  prosecuted  against  the 
other  company  only,  the  election  of  the  latter  company  implies  an  aban- 
donment of  the  former;  and  the  action  against  the  latter  is  maintain- 
able, on  well-settled  rules.  The  promise  of  the  K.  P.  Bailway  Co.  to  the 
.1.  C.  db  Ft  K.  Bailway  Co.,  made  upon  a  valid  consideration,  and  having 
been  adopted  by  the  land-owner,  is  to  be  deemed  as  made  to  him,  though 
he  was  not  a  party  nor  cognizant  of  it  when  made.  [See  cases  cited  in 
(knUr  V,  McQuesUn,  18-476 ;  Floyd  v.Ort,  20-164 ;  Strong  v.  Aforey, 83-109, 112.] 

8.  Bioht-of-Way,  fob  Bailboad;  Damages;  AoHon.  Where  a  land-owner 
consents  that  a  railway  company  shall  take  possession  of  a  right-of-way 
for  its  railway  on  and  through  his  lands,  under  a  written  agreement  con- 
ditioned that  the  company  should  within  a  given  time  construct  a  side- 
track, depot,  and  station  buildings  on  the  premises  of  the  land-owner, 
and  furnish  hedge  plants  to  fence  the  railway,  and  pay  the  land-owner 
for  growing  the  hedge,  and  such  railway  company  takes  possession  under 
the  agreement,  obtains  the  right-of-way  thereby,  and  oonUnues  to  use 
and  occupy  the  premises  of  the  land-owner  for  such  purpose,  and  fiuls 
and  refuses  to  comply  with  the  terms  of  the  agreement  upon  which  it 
made  entry,  took  possession,  and  acquired  the  right-of-way,  hddf  thai  the 
land-owner  can  at  once,  upon  breach  of  the  contract,  bring  his  action  it 
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law  in  the  proper  district  court  for  his  damages  against  the  railway  com- 
pany, and  need  not  resort  to  the  tribunal  prescribed  by  the  statute  to 
have  his  damages  assessed  for  the  right-of-way. 


Error  from  Davis  District  Court 

Action  brought  by  Hopkins.  Trial  at  the  November  Term 
1876  of  the  district  court.  A  demurrer  to  the  evidence  was 
BTistained  as  to  the  Junction  City  &  Fort  Kearney  Kailway  Co., 
one  of  the  defendants,  and  overruled  as  to  the  Kansas  Pacific 
Hallway  Oo.,  the  other  defendant.  Judgment  against  the  lat- 
ter company  for  |100,  and  costs,  and  said  K.  P.  Railway  (Jo. 
brings  the  case  here. 

C,  E.  Bretherion^  for  plaintiff  in  error, 
McCbire  ^  Humphrey^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoaxoN,  C.  J. :  This  case  comes  here  on  the  record,  with- 
out case-made  or  bill  of  exceptions,  and  the  only  error  alleged 
is,  that  the  petition  does  not  state  &ct6  sufficient  to  constitute 
a  cause  of  action  against  the  plaintiff  in  error.  The 
defendant  in  error  sued  jointly  the  Junction  City  k 
Fort  Kearney  Bailway  Company,  and  the  Kansas  Pacific  Rail- 
way Co.,  to  recover  ^600  as  damages  caused  by  the  &ilure  of 
the  said  J.  C.  k  Ft  K.  railway  company  to  comply  with  a 
certain  contract  entered  into  between  said  company  and  said 
Hopkins,  whereby  the  said  Hopkins  was  to  deed  the  right-of- 
way  through  a  half-quarter-section  of  land,  and  the  fee-simple 
title  of  a  piece  of  land  bordering  on  such  right-of-way,  to  the 
J.  C.  k  Ft.  K.  railway  company  upon  their  building  a  side- 
track, depot,  and  station  buildings  on  said  half-quarter-section; 
and  said  railroad  company  was  also  to  furnish  Osage  orange 
plants  to  fence  the  railroad,  and  was  to  pay  for  growing  ^e 
fence,  when  sufficient  to  turn  stock.  The  contract  was  dated 
27th  January  1878,  and  it  provided  that  the  depot  and  side- 
track should  be  constructed  on  or  before  the  Ist  of  January 
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1874.     The  petition  further  alleged  that  the  J.  C.  &  Pt  K 
railway  company  afterward  assigned,  transferred  and  conveyed 
to  the  K  P.  railway  company,  by  a  lease  for  ninety-nine  years, 
its  railroad,  property,  rights  and  franchises  pertaining  thereto, 
and  that  the  K.  P.  railway  company,  in  consideration  of  sach 
conveyance,  and  the  property  and  rights  it  thereby  received, 
agreed  and  undertook  on  its  part  to  discharge  and  perform 
all  obligations  and  contracts  to  be  performed  by  the  J.  0.  4 
Ft  K.  railway  company  and  to  pay  all  debts  and  dues  of  said 
company  which  were  or  had  been  entered  into,  incurred,  or  con- 
tracted;  that  immediately  after  the  execution  of  the  said  agree- 
ment of  January  27th,  both  of  said  railway  companies  entered 
upon  and  operated  for  a  right-of-way,  without  other  compen- 
sation than  the  said  premises  and  agreements,  a  portion  of  the 
plaintiff's  premises  stated  in  the  contract,  and  that  the  K  P. 
railway  company  has  ever  since  continued  to  occupy  and  use 
as  a  right-of-way,  for  its  road-bed  and  railway  track,  the  said 
premises,  and  continues  in  the  possession  and  enjoyment  of 
the  same;  that  neither  of  the  railway  companies  has  ever  paid 
or  offered  to  pay  for  the  land  so  appropriated,  or  for  any  dam- 
ages occasioned  to  said  Hopkins  by  reason  of  the  building  of 
the  road,  and  that  the  said  railway  companies  have  wholly 
failed,  neglected  and  refused  to  perform  any  of  the  agreements 
of  the  written  contract  to  build  the  depot,  station  buildings 
and  side-track,  or  furnish,  as  agreed,  the  Osage  orange  hedge 
plants.     The  petition  was  filed  January  30th  1876.    A  verdict 
was  returned  by  the  jury  for  the  defendant  in  error  against 
the  K.  P.  railway  company  for  JlOO,  and  thereon  judgment 
was  rendered  against  the  plaintiff  in  error. 

The  petition  is  attacked  upon  the  grounds,  that  the  aver- 
ment of  the  refusal  of  the  companies  tp  build  the  depot,  sta- 
tion buildings,  and  side-track,  on  the  premises,  or  furnish  the 
FiMding;  fcw.  Osagc  orangc  plants,  is  inconsistent  with  tte  text 
ttentoViteu.  ^f  ^jj^  agreement,  which  plaintiff  in  error  claimfl 
imposes  no  obligation  whatever  oa  tte  railroad  company  to 
build,  but  wap  in  the  nature  of  a  conditional  promise  to  con- 
vey.    This  condition  being  unperformed,  the  contract  '♦^w 
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altogether  (it  is  claimed)  determined^  and  the  rights  of  the 
parties  were  jast  the  same  as  if  it  had  never  been  entered  into 
at   all,  and  tiiat  the  pleading  cannot  be  maintained,  because 
the  plaintiff  below  does  not  therein  allege  that  either  entry  or 
possession  was  without  his  consent,  but  adopts  the  possession 
of  the  companies,  and  grounds  his  cldm  for  payment  upon  it 
'We  do  not  think  the  petition  liable  to  the  construction  placed 
upon  it  by  counsel  of  plaintiff  in  error.     The  petition  sets  out 
the  execution  of  the  agreement;  the  assumption  of  the  obliga* 
tioDS  therein  created  against  the  J.  0.  k  Ft.  K.  railway  company 
by  the  E.  P.  railway  company;  the  fact  that  the  only  consid* 
eration  moving  to  Hopkins  to  part  with  his  lands  for  a  right- 
of-way  in  this  manner  was  the  concurrent  agreement  of  the 
J.  C.  &  Ft  K.  railway  company;  the  entry  of  the  two  com- 
panies named  upon  the  land  of  defendant  in  error  immediately 
after  the  execution  of  the  agreement,  and  in  pursuance  of  such 
agreement;  the  continued  use  and  occupation  of  the  land  for 
a  right-of-way  by  the  K.  P.  railway  company;  the  failure  and 
refusal  of  either  company  to  perform  any  of  the  said  agree- 
ments; the  damages  occasioned  by  such  failure,  and  demand 
of  judgment    Under  the  agreement,  the  said  K.  P.  railway 
company,  by  its  contract  with  the  J.  0.  &  Ft.  E.  railway  com- 
pany, has  received  all  the  benefits  of  said  agreement,  has  ob- 
tained the  possession  of  the  premises  occupied  by  it,  and  it 
cannot  now  be  relieved  of  its  liability  in  the  premises.    The 
plaintiff  in  error  accepted  the  agreement  between  Hopkins 
and  the  J.  C.  ft  Ft  E.  railway  company  with  its  burdens  as 
well  as  its  benefits.    But  for  this  agreement  and  the  contract 
between  the  two  railway  companies^  Hopkins  could  have  pre- 
vented the  entry  of  either  company  on  his  land,  until  foil 
compensation  therefor  had  been  first  made  in  money,  or  duly 
secured,  irrespective  of  any  benefit  from  the  construction  of 
either  road.    He  consented  to  the  entry  and  occupation  thereof, 
relying  on  the  written  promise  of  the  J.  0.  &  Ft  -K*  railway 
company,  tot  which  the  E.  P^  railway  company  made  itself 
.Uable;  and  defenduit  in  error  did  not  adeot  the.poasesslon  of 
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the  companieB  as  his  claim  for  dama^ee,  but  the  entry  of 
8uch  companies  and  the  possession  of  the  same  by  virtue  of 
the  contract,  and  their  refusal  to  comply  with  the  terma  of 
the  contract  on  their  part  As  the  deed  to  be  executed  by 
Hopkins  was  not  to  be  made  until  after  the  construction  of 
the  depot  and  side-track,  of  course,  as  a  condition  precedent 
to  maintain  this  suit  for  damages,  it  was  not  necessary  for 
Hopkins  to  either  deliver  or  oflfer  to  deliver  to  the  railroad 
companies  a  deed. 

Counsel  for  plaintiff  in  error  cites  many  authorities  to  show 
that  the  statute  furnishes  the  only  mode  of  ascertaining  the 
damages  consequent  upon  taking  private  property  for  public 
use,  and  asserts  that  these  support  his  objection  to  the  petition. 
Bigbi-of-way:  Thc  authoritics  in  our  opinion  do  not  apply  where 
nmedy.  ^''  a  writtcu  coutract  exists  between  the  parties  as  to 
the  price  to  be  paid  for  the  right-of-way  to  be  appropriated  by 
a  railway  company.  In  this  case,  the  compensation  agreed 
upon  to  be  paid  for  the  right-of-way  was  the  erection  of  the 
structures,  the  fiirnishiog  of  the  hedge-plants,  paying  for  the 
cultivation  thereof,  etc.,  as  provided  in  the  contract;  and  the 
failure  of  the  company  to  comply  therewith,  after  entry  and 
possession  for  right-of-way,  rendered  it  necessary  to  ascer- 
tain their  equivalent  value  in  money  to  Hopkins,  or  in  other 
words  to  assess  his  damages  as  compensation  for  the  particular 
thing  the  company  agreed  to  do  for  the  right-of-way  under 
the  contract,  and  which  the  company  had  failed  to  perform. 
In  such  a  case  the  land-owner  can  at  once,  upon  breach  of  the 
contract,  have  recourse  to  a  court  of  law,  and  need  not  of  ne- 
cessity resort  to  the  tribunal  prescribed  by  the  statute  to  have 
his  damages  assessed  for  the  rightof-way  appropriated  from 
his  lands.  There  is  nothing  in  the  statute  prohibiting  parties 
from  making  their  own  agreements  as  to  the  price  to  be  paid 
for  a  right-of-way  for  a  railway;  and  when  a  contract  is  made 
therefor,  the  parties  thereto  are  equally  as  much  bound  as  the 
obligors  to  any  other  valid  agreement  When  parties  do  not 
voluntarily  agree  as  to  the  compensation  for  the  right-of-way 
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appropriated  (or'to  be  appropriated)  by  a  railway  corporation, 
the  BtatQte  provides  the  mode  of  asoertaining  the  compensation 
to  the  land-owner;  but  this  statute  in  no  manner  prohibits 
parties  from  making  their  own  agreements  as  to  snch  com- 
pensation.  The  contract  being  in  writing,  the  law  presumes 
that  there  was  a  sufficient  consideration  for  the  agreement,  and 
not  being  violative  of  any  statute,  or  against  public  policy,  ot 
necessity  is  valid  and  capable  of  being  fally  enforced,  {North- 
em  Kansas  Land  Oo.  v.  Oswald,  ante,  836-389.) 

Again,  the  petition  is  attacked  on  the  ground  that  it  is 
wholly  bad,  because  it  does  not  allege  that  Hopkins  accepted 
the  Kansas  Pacific  railway  company  instead  of  the  J.  C.  &  Ft 
El  railway  company,  and  that  as  both  companies  were  made 
defendants  in  the  court  below,  such  action  amounted  to  an 
election  to  preserve  the  liability  of  the  J.  C.  &  Ft  K.  railway 
company,  which  negatived  the  liabilily  of  the  K.  P.  railway 
onitnek-  nun.  ^^^V^^J'  Thc  couuscl  for  plaintiff  in  error  con- 
b?n!Sihf'*'  tends,  that,  "even  if  such  an  action  could  be  main- 
»notb«r.  tained  against  the  person  assuming  the  debt,  it  could 
not  coexist  with  one  against  the  original  debtor.  The  creditor 
may  assume  the  contract  made  for  his  benefit  by  the  original 
debtor,  and  so  take  the  place  of  the  original  debtor;  but  he 
cannot  hold  both.  The  new  debtor  does  not  become  co-debtor 
with  or  surety  for  the  original  debtor;  but  if  the  creditor  ac- 
cepts the  new  contract,  it  replaces  the  old  one,  and  the  original 
debtor  is  released/'  The  question  is  not  presented  in  the 
record  as  suggested  by  the  counsel.  It  is  true,  suit  was  brought 
by  Hopkins  against  both  railway  companies;  but  on  demurrer 
to  the  evidence  by  the"  J.  0.  k  Ft.  K.  railway  company,  the  de- 
murrer was  sustained,  and  judgment  rendered  in  favor  of  the 
last-named  company,  and  tiiereafter,  all  the  proceedings  were 
had  as  to  the  E.  P.  railway  company,  as  though  it  had  not 
been  impleaded  with  the  J.  C.  k  Ft  E.  railway  company. 
The  dum  against  the  latter  company  was  abandoned;  and  as 
the  case  was  given  to  the  jury,  the  action  was  maintainable  on 
the  role,  that  the  promise  of  the  K  P.  railway  company  to 
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the  J.  0.  &  Ft  K.  railway  oompanjy  made  upon  a  valid  con- 
rideration,  and  having  been  adopted  by  Hopkins,  was  to  be 
deemed  as  made  to  him,  though  he  was  not  a  party,  nor  cog- 
nizant of  it  when  made.  Anthem/  v.  Herman,  14  Kbb.  494.  In 
the  absence  of  any  motion  to  make  the  petition  more  definite, 
and  considering  all  the  pleadings,  we  do  not  think  that  the 
same  was  fotally  defective  in  not  more  clearly  setting  forth  the 
acceptance  of  the  K  P.  railway  company  in  place  of  the  J.  C. 
ft  Ft.  K.  railway  company. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Gauss  &  Sons  v.  Baikbbidob  F.  Uobbb. 

1«  Pabtnxbs;  Unauthorized  ConbraoL,  by  One,  Before  PartnerehSp  Formed,  not 
Binding  on  the  Other,  Where  P.  and  H.  have  a  conversation  about  form- 
ing a  copartnership,  but  do  not  enter  into  any  agreement  with  reference 
thereto,  P.  cannot  afterward  without  the  knowledge  or  consent  of  H., 
contract  a  debt  or  obligation  in  the  name  of  P.  ft  H.  and  thereby  make 
H.  responsible  for  such  debt  or  obligation. 

2, Partnerehip,  no  Ratification  of  Prior  Qmtrad.    And  where  each 

a  conversation  has  been  had  between  P.  and  H.,  and  such  a  debt  or  obli- 
gation has  afterward  been  contracted  by  P.  in  the  name  of  P.  A  H., 
without  the  knowledge  or  consent  of  H.,  and  P.  and  H.  afterward  fona 
a  oopartnenhip  under  the  name  of  P.  ft  H*»  and  EL  still  has  no  knowl- 
edge that  such  debt  or  obligation  was  contracted,  but  some  time  after  form- 
ing such  partnership  he  obtains  such  knowledge,  held,  that  H.  is  not  liable 
fbr  such  debt  or  obligation,  unless  after  forming  such  partnership  he  does 
something  from  which  it  may  be  inferred  that  he  intends  te  asimnei  or 
that  the  partnership  shall  assume,  such  debt  or  obligation. 

Error  from  Mitchell  District  CourL 

AonoH  by  G  TT.  €hus8  f  Sons,  merchants,  of  8t  Lonii,  Ma^ 
against  James  A.  Pope  and  Bainbridge  F.  36bb§.     Trial  st 
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December  Term  1875  of  the  didtrict  court,  and  jadgment  in 
&yor  of  plaintiffi  and  against  defendant  Pope  for  |887.02,  and 
costs,  as  upon  defeiult;  and  judgment  in  fkvor  of  defendant 
SobhSy  and  against  the  plaintifis,  for  costs.  Qauss  ^  Sons  ap- 
peal from  this  last  judgment,  and  bring  the  case  here  on  error. 
The  &ct6  are  fully  stated  in  the  opinion. 

A.  J.  BantUy  for  plaintifis. 
W.  W.  GhUhriej  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Valicittinb,  J. :  The  plaintifb  in  error  Gauss  &  Sons,  brought 
this  action  against  James  A.  Pope  and  Bainbridge  F.  Hobbs 
as  partners,  under  the  firm-name  of  '^Pope  &  Hobbs,''  on  an 
account  for  goods  alleged  to  have  been  sold  and  delivered  to 
said  Pope  k  Hobbs,  Pope  made  default,  but  Hobbs  answered, 
denying  his  liability  for  said  goods.  A  trial  was  had  by  jury 
between  the  plaintiffs  and  the  defendant  Hobbs.  Hobbs  ad- 
mitted on  the  trial  that  said  account  was  correct,  and  that 
there  was  an  unpaid  balance  due  thereon  of  1887.02,  but  sim- 
ply denied  his  own  liability  thereon.  Ko  qaestion  was  raised 
in  the  court  below  concerning  the  admissibility  of  any  evi* 
dence,  or  with  regard  to  any  of  the  instructions  of  the  court 
to  the  jury.  Kone  of  the  instructions  are  brought  to  this 
court,  and  therefore  it  must  be  presumed  that  they  were  all 
entirely  satisfsK^ry  to  the  plaintifis  below,  who  are  now  the 
plaintiffi  in  error.  The  jury  found  generally  in  ihvor  of  the 
defendant  Hobbs,  and  also  made  several  special  findings.  The 
plaintiffs  moved  the  court  for  judgment  on  the  special  findings 
of  the  jury,  which  motion  was  overruled.  The  plaintiffs  then 
moved  for  a  new  trial,  on  the  ground  that  both  the  general 
verdict  and  special  findings  were  against  the  evidence,  which 
motion  was  also  overruled.  Judgment  was  given  in  &vor  of 
Hobbs  and  against  the  plaintifi  for  costs.  The  plaintifiEs  a»* 
sign  said  three  rulings  of  the  court  below  for  error. 

L  We  shall  consider  the  second  of  said  rulings  first    Does 
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the  evidence  sustain  the  verdict  and  the  special  findings  of  the 
jury?  The  most  of  the  fiEicts  were  undoubtedly  proved  to  be 
just  as  the  jury  found  them  to  be.  But  with  respect  to  some 
of  the  other  fiEtcts,  the  evidence  was  so  contradictory  and  in- 
conclusive that  the  jury  might  have  found  either  way,  and 
might  have  given  the  verdict  to  either  party.  There  was 
really  sufficient  evidence  introduced  on  the  trial  by  each 
party,  if  it  had  been  true,  to  sustain  a  verdict  in  favor  of  such 
party.  And  there  was  also  enough  evidence  introduced  by 
each  party,  if  it  had  been  true,  to  have  defeated  the  other 
party.  But  as  the  jury  found  upon  all  the  doubtful  questions 
in  favor  of  Hobbs,  and  against  the  plaintifia,  and  as  their  find- 
ings have  been  sustained  by  the  court  below  who  saw  the  wit- 
nesses and  heard  them  testify,  this  court  which  sees  the 
evidence  only  on  paper,  cannot,  upon  the  well-settled  rules  of 
this  court,  set  aside  such  findings.  Take  all  the  evidence  pf 
the  defendant,  and  all  the  evidence  of  the  plaintiffs  not  incon- 
sistent with  the  defendant's  evidence,  and  exclude  the  balance, 
and  then  the  evidence  would  be  amply  sufficient  to  sustain  the 
verdict  and  findings  of  the  jury. 

IL  We  shall  consider  the  first  and  third  rulings  together. 
Do  the  special  findings,  and  the  general  verdict,  taken  to- 
gether, sustain  the  judgment?  If  the  special  findings  are  in 
any  respect  inconsistent  with  the  general  verdict,  they  will  of 
course  control  the  general  verdict,  and  the  judgment  should 
be  rendered  accordingly.  (G^n.  Stat  684,  §  287.)  But  we  do 
not  think  there  is  any  such  inconsistency  in  this  case.  We 
think  the  special  findings  in  this  case  are  entirely  consistent 
with  the  general  verdict  The  special  findings  are  in  sub- 
stance as  follows:  Prior  to  September  8th  1874,  Pope  was  sell- 
ing goods  at  Cawker  City,  E^ansas,  and  Hobbs'had  some  goods 
in  Nebraska.  On  the  8th  or  9th  of  said  September,  they  had 
a  talk  about  forming  a  copartnership^  but  did  not  enter  into 
any  agreement  with  reference  thereto.  Soon  after  that  time 
Hobbs  went  to  Nebraska,  and  while  gone  Pope  bought  the 
goods  for  which  the  plaintiffi  brought  this  action.  He  bought 
them  in  the  name  of  '^Pope  &  Hobbs,"  and  the  plaintifia 
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ahipped  them  to  him  in  the  same  name.  On  the  19th  of  Oc- 
tober following,  Hobbs  retarned  from  Nebraska,  and  on  the 
next  day  he  and  Pope  entered  into  a  copartnership  for  the 
purpose  of  dealing  in  merchandise  under  the  name  of  "Pope 
&  Hobbs«''  Pope,  who  had  previously  received  said  goods 
from  the  plaintifis,  invoiced  them  along  with  his  other  goods, 
and  put  item  into  the  copartnership  as  a  part  of  his  (Pope's) 
share  of  the  capital.  Hobbs  did  not  know  at  that  time  that 
any  of  said  goods  were  purchased  from  the  plaiDtiffs,  or  from 
whom  they  were  purchased,  or  in  what  manner  they  were 
purchased;  and  he  did  not  know  that  any  goods  had  been 
bought  or  shipped  by,  for,  or  to  Pope  in  the  name  of  Pope  ft 
Hobbs.  On  October  29th,  a  bill  for  a  part  of  said  goods  pur- 
chased by  Pope  from  the  plaintiffs  was  entered  by  Pope  on 
the  books  of  the  firm  of  Pope  &  Hobbs;  and  between  the  4th 
of  February  and  the  9th  of  April  1875,  a  bill  for  the  re- 
mainder of  said  goods  was  entered  by  Pope  on  the  books  of 
the  firm  of  Pope  ft  Hobbs.  On  February  4th,  March  8d, 
April  80th,  June  29th,  and  July  6th,  1876,  payments  were 
made  by  Pope  to  the  plaintiff  out  of  the  partnership  funds, 
amounting  in  the  aggregate  to  $301,  and  Pope  at  the  time  en- 
tered these  payments  on  the  partnership  books.  Hobbs  had 
access  to  said  books,  but  he  did  not  know  anything  concern- 
ing said  entries,  or  said  bills,  or  said  payments,  until  after 
April  or  May  1876.  Hobbs  never  consented  that  either  him- 
self, or  the  firm  of  Pope  ft  Hobbs,  should  become  responsible 
for  said  goods,  and  never  acquiesced  in  or  ratified  what  Pope 
had  done  with  reference  thereto.  Hobbs  did  not  inform  the 
plaintifin  that  he  would  not  be  responsible  for  said  goods  until 
October  let  1876,  but  the  plaintiffs  lost  nothing  on  account  of 
the  delay.  It  was  shown  by  the  evidence  that  Hobbs  was  a 
farmer  by  occupation;  that  he  ^'knew  nothing  about  keeping 
books,  or  the  mercantile  business,"  that  ^^  he  entrusted  every- 
thing to  Pope,"  and  that  the  partnership  was  dissolved  on  the 
20th  of  July  1876.  This  suit  was  commenced  October  18th 
1876. 

Now  there  is  nothing  in  the  foregoing  facts,  contained  in  the 
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Special  findings  of  the  jury,  which  would  override  or  ove> 
throw  the  general  verdict  of  the  jury.  Hobbs  was  not  liable 
for  said  goods  at  the  time  they  were  purchased,  or  shipped, 
and  he  never  did  anything  afterward  to  make  himself  liable. 
It  is  true,  the  goods  were  put  into  the  partnership  business; 
but  Hobbs  did  not  at  the  time  know  anything  ooncerning  the 
previous  transactions  between  Pope  and  the  plaintiffii,  and  he 
accounted  to  Pope  for  the  whole  of  the  goods  as  the  individ- 
ual property  of  Pope.  Hobbs  never  had  any  transactions 
himself  with  the  plaintiffs,  and  never  did  anything  by  way  of 
ratification,  or  afiirmance,  or  approval  of  Pope's  transactions 
with  them.  He  never  in  any  manner  recognized  Pope's  debt 
to  the  plaintifiEs  as  his  debt,  or  as  a  debt  of  the  firm  of  Pope  & 
Hobbs.  And  the  plaintifis  lost  nothing  by  any  failure  on  the 
part  of  Hobbs  to  sooner  notify  them  that  the  acts  of  Pope 
were  unauthorized.  But  why  should  Hobbs  have  notified  the 
plaintiffs  at  all?  An  incoming  partner  is  not  bound  to  notify 
the  creditors  of  the  other  members  of  the  firm  that  he  will  not 
be  responsible  for  their  debts  and  obligations  previously  con- 
tracted; but  he  may  simply  remain  silent,  and  refuse  to  pay 
or  discharge  them.  It  is  not  necessary  that  an  incoming  part- 
ner should  e2o  someihinffj  in  order  to  escape  liability  for  the  pre- 
vious debts  and  obligations  of  his  copartners,  but  on  the 
contrary  it  is  necessary  that  he  should  do  scmUhmg  in  order 
(o  make  kbnself  liable  for  such  debts  or  obligations.  It  is  in  fact 
necessary  that  the  incoming  partner  should  do  something  fi-om 
which  it  may  be  inferred  that  he  intends  to  assume,  or  that 
that  the  new  partnership  shall  assume,  the  previous  debts  and 
obligations  of  his  copartners.  The  principal  wrong  committed 
by  Hobbs  in  this  case  was  to  engage  in  a  business  of  which  he 
was  wholly  ignorant,  and  wholly  incompetent  to  manage. 

The  judgment  of  the  court  below  will  be  afiirmed. 

All  the  Justices  concurring. 
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Jamxs  J.  AvBRT  et  al  v.W.  J»  Eastibs. 

8aleb  bt  Thbolyxnt  Dsbtob;  Oood  Fawth;  InierU  0  Defraud;  Irutrwtion, 
Where  it  was  shown  that  Harris  sold  certain  property  to  Somerville,  and 
Somemlle  sold  it  Eastes  for  $250,  of  which  |185  was  paid  by  Eastes  in 
notes  of  one  Dodson  (made  payable  to  Bastes,)  and  |65  in  Eastes'  note 
(made  payable  to  Somerville,)  and  Harris  was  present  at  the  time  of  the 
sale  from  Somerville  to  Bastes,  and  Somerville  at  the  time  of  said  sale 
handed  said  Dodson  notes  to  Harris,  and  Harris  banded  them  to  his  wife, 
and  his  wife  afterward,  with  the  consent  of  Dodson,  paid  $186  of  debl 
due  from  Harris  to  Dodson  by  delivering  said  Dodson  notes  to  Dodson, 
and  Eastes  at  the  time  of  the  sale  to  him  "knew  Harris  was  indebted  to 
Dodson  about  |200,  and  believed  that  the  Dodson  notes  which  he  gave 
Somerville  were  to  be  turned  over  to  Harris  by  Somerville,  and  by  Harris 
to  Dodson,"  and  the  defendants  in  the  action  claimed  that  said  sales 
from  Harris  to  Somerville,  and  from  Somerville  to  Eastes,  were  made 
with  the  intention  of  defrauding  Harris'  creditors,  hddf  that  the  fol- 
lowing instruction  given  by  the  court  to  the  jury  was  not  erroneous,  as 
against  the  defendants,  to-wit:  "If  the  jury  believe  from  the  evidence 
that  Harris  sold  the  property  in  question  in  good  fiuth  to  pay  any  particu- 
lar creditor  of  his,  to  the  exclusion  of  others,  without  any  intention  to  de- 
fraud, but  simply  to  prefer  one  creditor  to  another,  although  the  plaintiff 
(Eastes)  may  have  had  full  knowledge  of  such  intent  on  the  part  of 
Harris,  it  would  not  vitiate  the  purchase  of  Eastes."  [Ouendet  v,  Lakmer^ 
16-^27;  QmpbeU  v.  Wamer^  22-604;  Drankhouser  v.  EUeU,  22-147;  Am  v, 
Hoenman,  26-413;  BandaU  v.  8haw,  28-419,  422}  BUhop  v.  Janes,  22-680; 
KeUey  v.  ffarnson,  29-143;  TooOe  etaLv.  OMwdl,  30-126,  184;  Ibrlin  «. 
iSboJk,  3(M04 ;  Kennedy  v.  PoweO,  34-22,  25. 

Error  from  Bourbon  District  Court 

Tbbbpabs,  brought  by  Bastes,  against  Aven/y  a  constable,  and 
Ootilieb,  an  execution-creditor  of  one  Harris.  Trial'  at  the 
September  Term  1875  of  the  district  court  Judgment  in 
&vor  of  Eastes  for  $259.75,  and  costs.  Avery  and  Gottlieb 
bring  the  case  here.     The  fieu^ts  are  stated  in  the  opinion. 

Huleit  ^  MoCleverty^  and  Me  Comas  ^  McKeighanj  for  plain- 
tifib  in  error,  contended,  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  The  testimony  sho^s  a  plain  case  of  fraud 
and  conspiracy  upon  the  part  of  Eastes,  Harris,  and  Bomer- 
▼ille,  to  assist  Harris  in  defrauding  his  creditors;  and  as  the 
general  rule  of  reviewing  courts  is  not  to  disturb  the  verdict 
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of  a  jury,  bo  long  as  there  is  evidence  to  sustain  it,  yet  when, 
as  in  this  case,  the  plaintiff's  claim  is  made  to  rest  upon  his 
evidence  alone,  which  was  so  much  weakened  in  the  cross- 
examination,  and  placed  in  such  suspicious  light  by  the  testi- 
mony for  the  defense,  the  court  will  find  plenty  of  room  to 
declare  the  verdict  to  be  against  the  weight  of  tiie  evidence. 
There  was  error  also  in  the  instruction  to  the  jury  respecting 
the  pretended  sale  made  by  Harris.  There  was  no  evidence 
to  base  such  an  instruction  upon.  There  is  nothing  in  the 
testimony  to  show  that  Harris  at  the  time  of  sale  intended  to 
satisfy  any  particular  creditor  with  the  proceeds  of  the  prop- 
erty received  firom  Eastes.  It  merely  shows  that  he,  through 
his  wife,  afterward  used  a  portion  of  the  proceeds  to  satisfy  one 
of  his  creditors;  not  that  the  sale  itself  was  made  distinctly 
for  such  purpose. 

Harris  ^  Spencer j  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J. :  Jacob  Gk>ttlieb  commenced  an  action  in  a 
justice's  court  against  T.  D.  Harris.  An  order  of  attachment 
was  issued  in  said  action,  and  delivered  to  James  J.  Avery, 
constable.  Avery  levied  the  same  upon  a  team  of  horses,  a 
wagon,  harness,  fly-nets,  blanket,  and  whip,  as  the  property  of 
said  Harris,  and  afterward  sold  the  same.  W.  J.  Eastes 
claimed  the  property,  and  commenced  this  action  in  the 
district  court  of  Bourbon  county  to  recover  its  value.  A  trial 
was  had,  and  the  plaintiff  Eastes  recovered  a  verdict  and  judg- 
ment against  the  defendants,  Avery  and  Gottlieb,  for  the  sum 
of  $259.75.  To  reverse  this  judgment  the  defendants  below 
as  plaintiff  in  error  now  bring  the  case  to  this  court  They 
assign  two  grounds  for  error:  1st,  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence;  2d,  that  the  court  below 
erred  in  giving  a  certain  instruction  to  the  jury. 

I.  The  question  presented  to  the  jury,  and  determined  by 
the  jury,  was  simply  which  side  had  the  preponderance  in  a 
great  mass  of  contradictory  and  conflicting  evidence.    Either 
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side  presented  sufficient  evidence,  if  it  had  been  true,  to  have 
obtained  the  verdict  in  &vor  of  that  side;  and  the  question 
for  the  jury  was,  simply,  which  of  the  evidence  it  would  be- 
lieve,  and  which  it  would  disbelieve.  The  jury  found  in  favor 
of  the  plaintiff  below,  upon  such  evidence,  and  this  court  can- 
not now  set  the  verdict  aside. 

IL  The  plaintiffs  in  error  claim  that  the  court  below  erred 
in  instructing  the  jury  that — 

"  If  the  jury  believe  from  the  evidence,  that  Harris  sold  the 
propertv  in  question  in  good  faith  to  pay  any  particular  cred- 
itor of  his,  to  the  exclusion  of  others,  without  an  intention  to 
defraud,  but  simply  to  prefer  one  creditor  to  another,  although 
the  plaintiff  may  have  had  full  knowledge  of  such  intent  on 
the  part  of  Harris,  it  would  not  vitiate  the  purchase  of  Eastes, 
the  plaintiff." 

We  cannot  say  that  this  instruction  was  erroneous.  It 
would  seem  from  the  evidence,  that  the  property  once  be- 
longed to  Harris;  that  Harris  sold  it  to  Somerville,  and  Som- 
erville  sold  it  to  Eastes.  Harris  was  present  at  the  time 
Somerville  sold  the  property  to  Eastes.  Mrs.  Harris  was 
probably  also  present.  Eastes  held  Dodson's  notes  for  $186, 
and  interest.  Harris  owed  Dodson  about  f  200.  When  Eas- 
tes bought  said  property  he  gave  to  Somerville  Dodson's  notes, 
and  one  of  his  own  for  ^65.  Somerville  then  handed  the 
Dodson  notes  to  Harris,  and  Harris  handed  the  same  (prob- 
ably at  that  time)  to  his  wife.  This  was  on  Saturday  after- 
noon, of  January  16th  1875.  On  the  next  Monday  morning, 
early,  Harris  left  the  state,  and  has  nevet  returned.  A  short 
time  afterward  Mrs.  Harris  sent  said  Dodson  notes  by  Eastes 
to  Dodson,  and  Dodson  accepted  the  same  as  payment  to  that 
extent  of  his  claim  against  Harris.  Eastes  testified  on  the 
trial,  among  other  things,  as  follows: 

'<  Don't  know  as  Harris  said  much  of  anything  at  sale.  He 
saw  the  trade  taking  place."  ^*I  knew  Harris  was  indebted 
to  Dodson  about  $200,  and  believed  that  the  Dodson  notes 
which  I  gave  Somerville  were  to  be  turned  over  to  Harris  by 
Somerville,  and  by  Harris  to  Dodson."  "I  turned  the  Dod- 
son notes  over  to  Somerville  at  the  time  I  made  the  trade  with 
him."  ^'I  turned  them  over  when  I  bought  the  horses.    Mrs. 
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T.  D.  Harris  got  the  notes.  Somerville  tamed  the  notes  over 
to  Harris  at  that  time."  "T.  D.  Harris  left  the  notes  with 
his  wife.  After  that,  she  asked  me  if  I  ever  saw  old  man 
Dodson.  She  asked  me  to  tarn  the  notes  over  to  him,  and  I 
did  so." 

It  woald  also  seem  from  the  evidence,  that  Harris,  prior  to 
said  transactions,  had  been  in  the  coal  business,  and  that  he 
fidled  in  such  business.  He  was  then  able  to  pay  a  portion  of 
his  debts,  but  not  all  of  them.  And  he  did  pay  a  portion  of 
his  debts,  but  not  all  of  them.  A  portion  of  the  testimony  of 
Dodson,  brought  out  by  the  defendants  below  on  cross-exam- 
ination, will  indicate  something  as  to  how  BLarris  acted  after 
his  fiskilure.  Dodson  says  that  he  went  to  see  Somerville  after 
Harris  left  the  state,  '*  and  made  inquiries  from  him  if  Mr. 
Harris  had  left  m^  [Dodson]  the  money,  because  I  had  under- 
stood that  he  had  paid  all  other  coal  men  up  for  their  coal." 
Now  it  is  fair  to  infer  from  the  foregoing  fieicts,  that  said  sale 
was  made  from  Eastes  to  Somerville  in  the  presence  of  Harris, 
for  the  purpose  of  obtaining  funds  to  pay  Dodson,  and  that  it 
was  all  in  good  ff^ith.  After  Harris  left  the  state,  and  after 
Dodson  received  said  notes,  he  had  a  settlement  with  Mrs. 
Harris,  and  she  paid  him  the  balance  of  his  claim.  Taking 
into  consideration  the  foregoing  facts,  we  do  not  think  that 
said  instruction  was  erroneous. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


W.  M.  WiokS  et  al  v.  Solomon  Smith  ei  oL 

Ejegtmbmt;  Deferue;  OenercU  Denied;  Proof.  In  action  for  the  recovery 
of  real  property,  it  is  sufficient  in  the  defendant  to  deny  generally  .the 
title  alleged  in  the  petition;  and  under  such  a  denial,  he  may  prove 
any  fkct  tending  to  show  that  plaintiff  has  not  the  title^  or  the  right  of 
possession. 

Setting  Out  IkuU.  While  a  general  denial  is  'soffldent,  tiie  de- 
fendant may,  if  he  prefer,  set  out  fhlly  and  specifically  the  foots  ooosti- 
tnting  his  defense,  and  then  his  answer  is  to  be  gOYemed  by  the  ordiasiy 
roles  of  pleadings. 
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^  Offer  of  Tbtiuont;  Bdewmioy;  DtOigqf  CowrL  Where  evidence  offered 
is  j!>n77ia/aci0  irrelevant,  the  court  may  require  the  party  offering  it  to 
show  its  relevancy  hy  connecting  it  with  other  &ct8,  and  upon  his  fail- 
ure to  do  thi8>  properly  reject  it;  but  where  it  is  pertinent,  though  in- 
saffidentk  it  ehould  as  a  rule  be  received.  [Ammtrcfng  v,  Brovrnfidd,  32-116, 
123. 

4.  TetUmonyf  FUadingz.  To  determine  the  pertinency  and  rele- 
vancy of  testimony  offered,  reference  must  be  had  to  the  pleadings;  and 
while  these  are  no  longer,  except  in  special  cases,  required  to  be  verified, 
they  are  still  the  professional  statements  of  counsel  of  the  claims  of 
^heir  clients,  and  the  matter  they  expect  to  prove. 

[ill  connection  with  page  514,  see  Durham  v.  QxU  Cb.,  22-247;  Nayv.Mfh 
gram,  24-79;  Overman  v,  Hathaway,  29-437;  EUicott  v.  Barnes,  31-173;  SlaU 
«.  McKmney,  31-676;  Clark  v.Marbourg,  33-477;  /^aul  v,  Hyatt,  13-233,  242, 
S43.] 

Srror  from  Woodson  District  OourL 

Ejiotmbnt,  for  the  KE.^  of  the  S.E.^  of  section  18,  and  a 
^fifteen-acre  tract  of  timber  land  lying  in  section  8,  in  town- 
ship 19,  range -12,  in  Lyon  county,  brought  by  Solomon  Smith 
and  Julia  Smith  as  plaintiffs,  against  W.  M.  Wicks  and  Harrison 
Mays.  The  action  was  commenced  in  Lyon  district  court, 
and  afterward  the  place  of  trial  was  duly  changed  to  Woodson 
county,  where  the  case  was  tried  at  the  June  Term  1876. 
Plainti£&  claimed  as  owners  in  fee  simple,  and  on  the*  trial 
showed  a  regular  chain  of  title  from  the  government  to  them- 
selves. The  defendants  were  in  possession,  and  they  claimed 
as  owners  under  a  contract  of  purchase  from  plainti£&,  made 
by  one  Blankenship.  The  particulars  of  defendants'  title,  and 
the  proceedings  on  the  trial,  are  fully  stated  in  the  opinion, 
infra.  The  district  court  gave  judgment  in  favor  of  the  plain- 
tiflEs  for  the  recovery  of  the  lands,  and  for  $100  damages  for 
use  and  occupation.  Defendant  Mays  died  before  trial,  and 
the  action  as  to  him  was  revived  in  the  name  of  his  widow  and 
children,  and  Wicks  and  the  heirs  of  Mays  now  bring  the  ease 
here  on  error. 

Jokfi  V.  Sanders^  for  plaintiffs  in  error,  contended,  that  the 
court  erred  in  reftising  to  permit  defendants  ;to  prove  the  facts 
they  oflS^red  to'  prove  by  the  witness  Smith..    The  second  de- 


{ 


Digitized  by 


Google 


> 


610  SUlPREME  COURT  OF  KANSAS. 

Wicks  Y.  Smith. 

fense  stated  fisicts  sufficient  to  take  the  contract  oat  of  the 
statute  of  frauds.  {Oregg  v.  JSamiltoriy  12  Kas.  838;  JEkhoards 
V.  Fryy  9  Kaa.  417;  GalbraUh  v.  GaWraiih,  5  Kas.  402.)  These 
cases  show  that  if  our  second  defense  was  true  we  could  have 
brought  suit  and  compelled  the  plaintifis  to  execute  to  as  a 
warranty  deed  to  the  premises;  and  an  editable  title  which 
is  not  strong  enough  to  enforce  specific  performance,  may  be 
a  good  defense  in  ejectment  when  the  defendant  is  in  posses- 
sion. {Courtney  v.  Woodworth,  9  Kas.  443.)  Defendants  were 
not  trespassers,  and  ejectment  would  not  lie. 

Pmkerton  f  Lynn^  and  Huggles  f  Sierry^  for  defendants  in 
in  error,  maintained  that  there  was  no  error  in  rejecting  the 
testimony  offered.  The  second  defense  set  forth  in  the  answer 
was  good,  for  the  reason  that  the  law  presumes  that  both  of 
the  sales  and  transfers  therein  stated,  (first  from  Smith  and 
wife  to  Blankenship,  and  second  from  Blankenship  to  Wicks 
and  Mays)  were  in  due  form  of  law,  and  that  there  was  some 
note  or  msmjorcatvivm  thereof  in  writing.  This  might  be  a  good 
and  sufficient  warranty  deed,  from  aught  that  appears  in  the 
allegations.  "  Where  the  plaintiff  declares,  as  he  might,  at 
common  law  upon  the  agreement  generally  without  stating 
whether  it  is  in  writing  or  not,  it  will  be  presumed  to  be  in 
writing,  and  if  the  making  of  the  agreement  is  denied,  he  is 
simply  required  to  produce  the  memorandum  in  evidence  at 
the  trial  or  hearing."  (Brown  on  Stat  of  Frauds,  §505.) 
Now  it  nowhere  appears  in  this  second  defense  or  in  the 
answer  that  these  sales  were  not  in  writing,  hence  the  law  pre- 
sumed they  were  in  writing,  and  oral  evidence  was  not  as  good 
as  the  allegations.  Then  again,  the  defense  alleges  that  Blank- 
enship paid  the  purchase  price  to  Smith,  and  that  Wicks  and 
Mays  paid  Blankenship  the  purchase  price;  but  the  offer  of 
proof  is  not  the  payment  of  the  purchase  price  by  Blanken- 
ship to  Smith,  but  an  agreement  to  pay;  the  allegations  are  that 
Blankenship  paid  Smith  divers  hundred-acre  tracts  of  land  in 
Kentucky;  but  the  offer  of  proof  is,  that  he  agreed  io  payxn 
deedsj  not  land,  and  no  offer  to  show  that  Blankenship  ever 
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pcnd  or  offered  to  pay  even  Id  deeds,  but  only  agreemeniB — a 
poor  compensation  to  Smith  for  his  homestead.  And  again, 
the  offer  of  proof  is,  that  Smith  and  wife  in  consideration  of 
said  Blankenship's  performing  said  several  acts  on  his  part 
orally  agreed  to  convey,  etc.  Now  it  was  the  jperforming^  not 
an  (igreeifMni  to  perform^  ^\i\ch  wasthp.  condition  precedent  to 
Smith's  conveying. 

There  was  no  note  or  memorandum  of  any  of  these  sales,  as 
required  by  §6,  p.  605,  Gen.  Stat.  1868;  and  the  question 
arises,  OQght  the  court  to  have  admitted  this  evidence  as  proof 
of  part  performance  such  as  would  take  the  case  out  of  the 
statute  of  frauds  and  perjuries?  We  don't  suppose  that  there 
can  be  found  a  lawyer  anywhere  that  will  claim  that  the  proof 
offered  would  be  sufficient  of  itself  to  take  the  case  out  of  the 
statute  of  frauds.  The  plaintiffi  in  error  don't  claim  so  much. 
They  only  claim  that  the  evidence  offered  was  sdme  evidence 
on  a  vital  link  in  the  chain  of  testimony — for  there  was  no 
oflfer  to  show  that  Blankenship  ever  paid  Smith  anything 
whatever  for  the  land,  and  no  offisr  to  show  Wicks  and  Mays 
overpaid  anything  whatever  to  Smith  or  Blankenkship — no 
offer  to  show  that  either  ever  took  possession  except  by  re- 
ceiving the  key  to  the  door — no  offer  to  prove  that  either  ever 
made  any  improvemmta  whatever  on  the  land — no  offer  to  show 
that  Blankenship  was  to  perform  his  part  at  a  fuJtwre  time  by 
the  terms  of  the  agreement;  but  on  the  contrary,  Blanken- 
ship's  performance  was  a  condition  precedenty  And  the  allegation 
of  the  ^answer  is  that  he  did  perform  at  the  time  as  agreed — 
showing  it  to  have  been  a  sale,  if  at  all,  for  purchase-price 
down,  and  not  a  credit;  then  all  we  have  here  to  work  a  man 
oat  of  a  valuable  estate  is  delivering  over  the  hey.  We  don't 
want  any  stronger  cases  than  those  cited  by  plaintiffs  in  error, 
to  show  that  this  is  no  part  performance;  12  Kas.  888;  9.Kas. 
417;  6  Kas.  402.  And  in  McArthwr  v.  Fry,  10  Kas.  288,  the 
court  say:  '^Before  the  plaintiff  would  be  entitled  to  the  exe- 
cutiop  of  the  contract  he  must  show  that  he  has  in  all  respects 
performed  the  stipulations  on  his  part." 

Again,  we  maintain  that  the  defendants  below  were  bound 
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to  make  farther  ofibr  of  testimony  to  make  their  exception 
good.  If  they  had  gone  forward  and  proved  the  fiusts  offered, 
and  stopped,  the  trial  court  would  have  struck  it  all  out  for 
the  reason  that  it  is  not  such  a  part-performance  ae  would 
take  it  out  of  the  statute;  and  this  court  could  not  have  said 
that  the  court  below  erred.  When  an  objection  is  made  to 
an  improper  question,  then  it  is  the  duly  of  counsel  pro- 
pounding the  question  to  show  to  the  court  by  a  statement  or 
offer  of  proof  how  the  question  may  become  competent  or 
relevant,  as  the  case  may  be.  Plaintifb  in  error  appreciated 
this  fBLOt  in  the  court  below,  for  when  there  the  question  was 
objected  to  they  did  not  wait  to  have  a  ruling  of  the  court,  and 
exception,  but  made  this  offer  then.  The  question  called  for 
cral  testimony,  and  the  offer  of  proof  was  oral  proofs  of  feicU 
which  the  statute  of  frauds  required  to  be  in  uniting^  and  the 
objection  was  well  taken,  unless  the  offer  of  proof  showed 
some  exertion  to  the  statute. 

The  opinion  of  the  court  was  delivered  by 

B^BWBR,  J.:  This  was  an  action  of  ejectment;  The  an- 
swer was,  first,  a  general  denial,  and  then  certain  equitable 
defenses.  The  -second  defense  was,  substantially,  that  in 
8utem«ntof  August  1871,  Smith  and  wife  sold  the  lands  in 
""•^"^  question  to  one  Noah  M.  Blankenship,  and  re- 
ceived of  him  the  purchafle-price  thereof^  consisting  of  other 
lands  and  some  personal  property,  (describing  the  same,)  all 
of  which  said  Blankenship  conveyed  to  said  Smith;  and  after 
said  Smith  and  wife  had  sold  said  lands  to  Blankenship,  aiid 
while  they  (the  Smiths)  were  still  in  possession  thereof,  de- 
fendants. Wicks  and  Mays,  bought  said  lands  of  Blankenship, 
and  paid  him  the  purchase-price,  and  said  Smitii  and  wife, 
knowing  of  and  acquiescing  in  the  purchase  of  said  real  estate 
by  Wicks  and  Mays,  voluntarily,  and  of  their  own  accord, 
with  the  intention  of  carrying  out  both  their  own  sale  to 
Blankenship  and  Blankenship's  sale  to  Wicks  and  Mays, 
delivered  the  possession  of  aaid  lands  to  Wicks  and  Mays, 
which  they  still  hold.    The  third  defense  supplemented  the 
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fitcts  stated  in  the  second,  with  an  allegation  that  after  plain. 
liffisy  Smith  and  wife,  had  made  their  sale  to  Blankenship, 
and  while  defendants  were  negotiating  with  Blankenship,  one 
of  them,  the  defendant  Wicks,  went  to  plaintiffs  to  ascertain 
whether  Blankenship  had  any  title  or  right  to  sell,  giving  the 
reason  for  the  inquiry,  and  was  told  hy  plaintiffi  that  they 
had  sold  to  Blankenship,  and  that  if  defendants  purchased 
from  him  it  would  be  all  right,  and  that  said  defendants  re- 
lied upon  these  statements,  etc.  The  fourth  defense  added 
still  farther  allegations  of  defendants'  equitable  title,  but  it  is 
nnnecessary  to  notice  them. 

Upon  the  trial  plaintiffs  proved  a  chain  of  title  from  the 
government,  and  rested.  Then,  as  the  record  recites,  the 
defendants  put  Solomon  Smith,  one  of  the  plaintiflfe  below, 
on  the  stand  as  a  witness,  and  after  some  preliminary  ques- 
tions, asked  the  following  question :  "  State  whether  or  not, 
you  ever  made  any  agreement  with  Noah  M;  Blankenship 
for  the  sale  of  the  lands  now  in  controversy?"  To  this  ques- 
tion the  plaintiffs  below  objected,  on  the  groands  that  the 
same  is  irrelevant,  incompetent,  and  not  the  best  evidence 
under  the  statutes  of  frauds  and  perjuries.  Upon  this  ques- 
tion there  was  no  ruling  of  the  court,  or  exception,  until  after 
the  offer  of  proof.  The  defendants  below  then  made  the  fol- 
lowing offer  of  testimony: 

"The  defendants  now  offer  to  show  and  prove  by  Solomon 
Smith,  the  witness  now  on  the  stand,  that  sometime  in  Au- 
gust 1871,  the  plaintiffs,  Solomon  Smith,  and  Julia  Smith,  his 
then  wife,  by  a  verbal  agreement  with  Noah  M.  Blankenship, 
sold  the  lands  in  controversy  to  said  Blankenship;  that  said 
agreement  was  as  follows:  Noah  M.  Blankenship  was  to  ffive 
Solomon  Smith  a  warranty  deed  to  286f  acres  of  land  in  TPu- 
laski  county,  Kentucky,  (describing  it  as  the  286J  acres  of 
land  mentioned  in  defendants'  second  defense  is  described,) 
and  said  Blankenship  was  also  to  give  said  Solomon  Smith  a 
quitclaim  deed  to  200  acres  of  land  in  Pulaski  counter,  Keti- 
tucky,  (describing  it  as  the  200  acres  of  land  is  described  in 
defendants'  second  defense,)  and  said  Blankenship  was  also  to 
assign  to  said  Solomon  Smith  a  judgment  in  the  circuit  court 
of  Pulaski  county,  Kentucky,  (describing  it  as  the  judgment; 
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in  the  defendaats'  secoad  defense  is  described,)  and  that  was 
all  that  said  Blankeasbip  was  to  give  said  plaintiff  for  said 
land  in  controversy;  and  that  in  consideration  of  said  Blank- 
enship's  performing  said  several  acts  on  his  part,  the  said 
plaintiffs  orally  agreed  to  execute  to  said  Blankenship  a  war- 
ranty deed  to  the  land  in  controversy.  That  after  the  said 
agreement  between  the  said  plaintiffs  and  said  Blankenship 
was  made,  and  while  the  plaintiffs  were  still  in  possession  of 
the  said  lands  in  controversy,  said  Solomon  Smith  was  in- 
formed by  defendants,  W.  M.  Wicks  and  Harrison  Mays,  that 
they  had  bought  the  land  in  controversy  of  said  Blankenship, 
ana  that  the  said  plaintiffs,  with  the  intention  of  carrying  out 
their  said  agreement  with  Blankenship,  and  the  agreement  they 
had  been  informed  had  been  made  between  said  Blankenship 
and  the  defendants  for  the  sale  of  said  lands,  moved  off  the  said 
lands  in  controversy,  and  delivered  up  to  said  defendants  the 
key  to  the  house  on  the  said  lands,  the  house  in  which,  up  to 
that  time,  they  had  befen  living,  for  the  purpose  of  said  de- 
fendants taking  possession  of  said  lands." 

The  court  thereupon  sustained  the  objection  and  ruled  out 
the  testimony.  Exceptions  were  duly  taken;  and  the  correct- 
ness of  this  ruling  is  the  question  now  presented  for  our  con- 
sideration. It  may  be  remarked  that  all  the  matters  alleged 
i.^j«ctment;    ^^  *^®  sccoud,  third,  and  fourth  defenses,  could 

deftu*.  have  been  given  in  evidence  under  the  mere  denial 
of  the  first  defense.  For  the  statute  has  provided,  that  in 
these  actions  it  is  sufficient  for  the  defendant  to  deny  gener- 
ally the  title  alleged  in  the  petition.  Gen.  Stat.  748,  §596; 
Stout  V,  Hyatt^  13  Kas.  233.  It  is  also  clear,  that  the  facta 
stated  in  the  second,  third,  and  fourth  defenses,  if  true,  consti- 
tuted a  perfect  defense  to  this  action,  and  established  a  com- 
plete equitable  title  in  the  defendants,  and  that  too  although 
the  allegations  therein  were  specifically  of  a  parol  agreement 
for  the  sale  of  the  property.  There  was  a  parol  contract,  re- 
ceipt of  price,  and  delivery  of  possession,  besides  matters  of 
isetungapfinto  ©stoppcl.  Edwatds  V.  -FVy,  9  Kas.  417.    And  while 

In  defeoM.  these  thrcc  defenses  were  unnecessary,  they  were 
notice  to  the  opposite  party,  and  the  court,  of  at  least  one  line 
of  defense,  and  the  scope  of  a  part  of  the  testimony.  Again, 
there  wae  no  question  as  to  this  testimony  being  in  the  line  of 
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the  defense  eet  oat  fully  in  the  answer — no  intimation  on  the 
part  of  the  court  that  it  desired  to  have  the  relevancy  of  the 
testimony  disclosed,  or  query  as  to  the  other  testimony  to  be 
1. Offeror        offered.    The  offer  was  entirely  a  voluntary  one  on 
umtimoof.     ^^  pj^j,^  ^£  ^jj^  defendants,  made  immediately  upon 
the  objection  to  the  question.     And  again,  the  offer  did  not 
purport  to  be  of  all  the  testimony  the  defendants  had,  but 
simply  of  the  matters  they  proposed  to  prove  by  the  witness 
then  on  the  stand.    Though  the  facts  stated  were  all  that 
could  be  proved  by  this  witness,  nm  constat  that  other  wit* 
nesses  were  not  present  to  prove  all  the  matters  in  the  answer. 
On  the  other  hand  it  may  be  conceded,  thsct  the  matters  stated 
in  the  proffer  of  proof  were  not  of  themselves  sufficient  to 
create  an  equitable  title.    They  disclose  simply  an  executory 
contract,  with  no  performance  on  the  part  of  either  party,  or 
at  least  with  none  on  the  part  of  the  vendee.    Now  under 
these  circumstances  was  there  error  in  the  ruling  of  the  court? 
We  think  there  was.     There  can  be  no  question  of  the  propo- 
sition, that  where  testimony  apparently  irrelevant  is  offered, 
the  court  may  properly  reject  it  unless  its  relevancy  is  dis- 
closed by  a  proffer  of  other  and  further  testimony.     The  rule 
is  well  stated  in  the  case  of  AbTiey  v.  Kingslandy  10  Ala.  855, 
where  the  court  says,  "Where  evidence  is  pertinent,  but  in- 
sufficient, the  court  should  not  assume  that  the  party  has  no 
further  proof  to  adduce,  and  reject  it;  but  if  it  is  prima  fade 
irrelevant,  it  is  incumbent  upon  the  party  offering  it  to  show 
how  it  may  become  relevant  by  connecting  it  with  other  facts, 
and  if  this  is  not  done  it  should  not  be  received.''    See  also 
Baker  v.  Lessee  of  Swariy  82  Md.  855;  Piper  v.  White,  56  Penn. 
St.  90;  Howard  v.  Coshow,  88  Mo.  118;  Depuj/  v.  Williams^  26 
Cal.  815.    Now  the  testimony  offered,  was  prima  facie  relevant 
and  pertinent    It  was  evidence  of  a  fact  specifically  alleged, 
and  which  with  the  other  facts  alleged  constituted  a  perfect 
defense.    True,  the  answer  did  not  in  terms  allege  whether 
the  contract  was  in  writing,  or  parol;  but  the  manner  in 
which  it  was  stated,  in  connection  with  other  fieicts,  was  clear 
intimation  that  a  parol  contract  was  all  that  was  intended,  for 
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if  it  were  a  written  contract  the  other  fieu^  were  nnneceBsary, 
and  Becondly,  it  was  immaterial  whether  the  contract  were 
one  way,  or  the  other,  for  either,  taken  in  connection  with  the 
other  factB  alleged,  was  suf&cient.  It  appears  therefore,  that, 
nnder  an  answer  alleging  a  series  of  fiicts  which  taken  to- 
gether constitute  a  full  defense,  a  questioa  is  asked  as  to  the 
existence  of  one  of  those  facts,  and  that  then,  withoat  any  in- 
quiry by  the  court  or  the  opposite  party  as  to  the  extent  of  the 
further  proof,  and  with  only  a  statement  by  the  defendant  that 
he  proposed  to  prove  certain  facts  by  the  witness  on  the  stand, 
without  intimation  as  to  what  other  witnesses  or  further  testi- 
mony he  had,  an  objection  is  sustained  to  the  question.  This 
we  think  was  error. 

But  say  counsel,  a  pleading  is  not  presumed  to  be  true,  ex- 
cept when  challenged  by  demurrer;  and  although  the  allega- 
4.  R«UTanay  of  tlous  of  thc  auswer  were  suflSlcient,  the  court  was 
^u^nSiJ  not  to  assume  them  to  be  true,  and  base  its  rulings 
accordingly,  but  was  justified  in  basing  its  rulings  solely  upon 
the  oral  statement  of  counsel.  We  are  aware  of  the  &ct  that 
since  verification  of  pleadings  has  been  done  away  with,  there 
has  been  a  great  laxity  of  statement  in  them.  Many  coansel 
seem  to  think  it  entirely  immaterial  how  much  of  unques- 
tioned fiction  they  incorporate  into  their  pleadings,  especially 
their  answers.  But  it  is  still  true,  that  the  issues  presented  to 
the  court  for  hearing  and  trial  arise  out  of  the  matters  set 
forth  in  the  pleadings,  and  still  true  that  the  pleadings  are 
professional  statements  by  counsel  of  the  claims  of  their  cli- 
ents, and  the  matters  they  expect  to  prove.  Th^  oral  state- 
ment of  counsel  in  the  presence  of  the  court,  as  to  what  he 
expects  to  prove,  is  not  a  whit  more  sacred  than  his  written 
statement  in  the  pleading.  True,  he  maj  often  be  mistaken 
in  either;  he  may  be  misled  or  misinformed  by  his  client,  and 
therefore  does  not  guarantee  the  truth  of  either.  But  still, 
in  both,  and  in  one  as  much  as  the  other,  he  is  presumed  to  be 
acting  in  good  faith,  and  to  state  only  those  matters  of  which 
there  is  a  reasonable  expectation  of  proof  In  this  respect  we 
are  constrained  to  think  there  is  a  great  growing  evil.    There 
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18  a  disposition  to  look  upon  pleading  as  affording  a  legitimate 
Obligation,  aad  ^^Id  foT  the  ezerciso  of  counsel's  imagination,  and 
dntyofewin.  ^  regard  the  signature  of  counsel  thereto  as  notht 
ing  more  than  a  means  of  giving  the  party  a  standing  in  court; 
while  in  fact  the  pleadings  are,  or  should  be,  the  exact  state- 
ments of  the  &cts  the  parties  expect  to  prove;  and  the  signa- 
tares  of  counsel,  their  professional  statement  that  they  believe 
those  facts  to  be  true.  If  all  counsel  would  govern  themselves 
by  this  rule,  there  would  be  less  litigation,  greater  dispatch  of 
business,  a  higher  standard  of  professional  character,  and  less 
occasion  for  severe  reflections  upon  law  and  lawyers.  We  do 
not  mean  to  decide  that  a  court  may  not,  if  it  has  any  reason 
to  doubt  the  bona  fides  of  any  pleading,  interrogate  counsel  as  to 
the  facts  he  expects  to  prove,  and  rely  upon  the  counsel's  answer 
as  a  full  statement  of  all  the  facts,  and  rule  upon  the  admissibility 
of  evidence  accordingly.  That  question  is  not  before  us. 
Nothing  of  that  kind  took  place.  The  court  asked  no  ques- 
tion. Counsel  did  not  pretend  to  disclose  all  his  evidence* 
We  may  remark  in  passing  however,  in  reference  to  such  a  case, 
that  there  should  be  no  misunderstanding  between  court  and 
counsel  as  to  the  purpose  and  scope  of  the  interrogatory,  that 
counsel  may  be  careful  to  state  all  the  facts  he  expects  to 
prove;  for  it  would  be  unjust  to  have  the  rights  of  a  litigant 
cut  off  by  an  omij^sion  of  counsel,  in  the  hurry  and  excitement 
of  a  trial,  to  gather  into  his  statement  all  the  facts  of  his  cli- 
ent's case;  and  it  must  be  remembered,  that  the  same  rule 
must  apply  to  all  cases,  whether  they  contain  but  a  single  fact, 
or  a  long  series  of  facts,  some  of  them,  it  may  be,  trivial  and 
minute,  yet,  like  the  links  of  a  chain,  absolutely  essential  to 
the  case. 

Without  pursuing  this  digression  any  further,  and  return- 
ing to  the.  case  before  us,  it  seems  to  us  that  the  ruling  of  the 
court  cannot  be  sustained;  that  the  testimony  offered  was 
relevant  and  pertinent,  and  should  have  been  received.  For 
this  error  the  judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

All  the  Justices  concurring. 
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upon  by  the  plaintiflb,  and  also  exceptiog  that  portion  of  the 
answer  admitting  that  said  several  notes  were  given  for  the 
purchase-money  of  the  premises  described  in  said  petition." 

The  defendant's  answer  was  afterward  by  leave  of  the  court 
withdrawn  from  the  case,  and  the  defendant  made  no  farther 
appearance  in  the  case.  An  entry  was  then  made  by  the 
court,  that  the  defendant  was  in  default,  and  that  the  several 
allegations  of  the  petition  would  be  taken  as  true  against  him. 
Of  course  judgment  should  then  have  been  rendered  in  favor 
of  the  plaintifis,  and  against  the  defendant,  upon  the  allega- 
tions of  the  petition.  There  was  really  nothing  in  the  case  to 
try,  after  said  answer  was  withdrawn.  But  nevertheless,  the 
record  shows  that  the  case  came  on  for  trial,  that  the  plaintifis 
waived  a  jury,  that  the  case  was  tried  by  the  court,  that  "the 
court  having  heaird  the  evidence  on  the  part  of  the  plaintiffi, 
and  being  well  advised  in  the  premises,  finds  for  the  plaintifis, 
and  assesses  their  damages "  at  $597.13,  the  amount  of  said 
notes,  that  said  amount  is  purchase-money  for  said  land  de- 
scribed in  the  plaintiffs'  petition,  and  that  the  plaintiffi  have  a 
lien  on  said  land  for  the  amount  of  said  purchase-money;  and 
the  court  then  renders  a  personal  judgment  in  favor  of  the 
plaintifis  and  against  the  defendant  for  said  amount,  and  in 
addition  thereto  renders  a  judgment  that  said  land  be  sold  to 
satisfy  said  personal  judgment. 

The  defendant  now  brings  the  case  to  this  court,  and  com- 
plains of  that  portion  of  said  judgment  which  orders  that  said 
land  should  be  sold.  He  claims  that  the  court  below  erred  in 
finding  that  the  plaintifis  had  a  lien  for  the  amount  of  said 
notes  on  defendant's  land,  and  also  erred  in  rendering  judg- 
ment for  the  sale  of  said  land.  These  are  the  only  questions 
in  the  case.  We  think  the  court  below  did  so  eiT.  There  is 
no  such  thing  in  this  state  as  a  vendor's  lien  created  by  mere 
operation  of  law,  or  by  mere  force  of  the  rules  of  equity. 
(Simpson  V.  Mundeey  8  Kas.  172;  Brown  v.  Simpson^  4  Kas.  76; 
and  as  explanatory  of  these  cases,  see  Stevens  v.  Chadwkk^  W 
Kas.  406;  Smith  v,  Rowland,  13  Kas.  245;  Sdiz  v.  U.  P.  Bly.  Go.j 
16  Kas.  183.)    Vendors'  Hens  can  be  created  in  thts  state  only 
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by  the  parties  themselveB,  and  can  be  created  only  by  express 
stipulation  in  writing  to  that  effect,  or  by  an  agreed  reservation 
of  tbe  title  in  the  vendor  at  the  time  of  the  sale  as  security  for 
the  purchase-money.  Whether  the  land  in  this  case  was  "  oc- 
cupied as  a  residence  by  the  family  of  the  owner,"  (who  is  the 
defendant,)  so  as  to  make  it  his  homestead  under  the  home- 
stead-exemption laws,  is  hardly  shown  in  this  case;  but  that 
does  not  make  any  difference.  A  lien  for  purchase-money 
cannot  be  created  on  a  homestead  in  any  different  manner  than' 
it  can  be  created  upon  any  other  real  estate.  The  homestead- 
exemption  laws  do  not  make  any  difference.  (Nichols  v.  Over- 
dicker  j  16  Kas.  58.)  Indeed,  there  is  no  homestead-exemption 
law  as  against  purchase-money.  As  to  purchase-money,  the 
homestead  is  just  like  any  other  real  estate,  and  governc^d  by 
the  same  rule  as  other  real  estate.  A  homestead  may  be  sold 
on  an  execution  for  the  purchase-money;  but  the  judgment 
rendered  for  the  purchase-money  is  no  more  a  lien  on  the 
homestead  than  it  is  on  any  of  the  other  real  estate  belonging  to 
the  judgment-debtor.  The  debt  for  the  purchase-money  would 
not  be  a  lien  on  any  of  the  real  estate  of  the  judgment-debtor 
until  the  judgment  were  rendered,  and  then  the  judgment 
would  be  a  lien  on  all  the  real  estate  of  the  judgment-debtor,  in- 
eluding  the  homestead;  and  if  there  was  no  personal  property, 
any  of  such  real  estate  might  be  sold  to  satisfy  such  judgment 
And  in  all  cases,  where  the  judgment  is  not  a  specific  lien 
upon  any  particular  property  of  the  judgment-debtor,  he  has 
an  undoubted  right  to  have  his  personal  goods  (subject  to  exe- 
cution) exhausted  first,  before  any  of  his  real  estate  is  taken 
to  satisfy  the' judgment.  (Koehler  v.  Bally  2  Kas.  161 ;  Gen,  Stat 
714,  716,  §448.)  And  after  all  his  personal  goods  have  been 
exhausted,  he  still  has  the  right  to  take  the  chances  of  the 
officer  levying  on  some  other  real  estate  befpre  levying  on  his 
homestead.  The  judgment  in  this  case  deprives  the  Judgment- 
debtor  of  these  rights,  and  is  therefore  erroneous.   , 

If  tbe  land  in  thia  case  is  a  homestead,  and  if  the  judgment- 
debtor  has  a  wife,  the  judgment  is  erroneous  for  still  another 
reason.    It  is  an  ajdjudication  concerning  the  home^teful  where 
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only  the  husband  is  a  party.  {Morris  v.  Ward^  6  Kae.  289;  DM^ 
man  v.  Harris^  5  Kafl.  697.)  The  judgment  in  this  case  should 
have  been  an  ordinary  personal  judgment  against  the  defend- 
ant for  the  amount  of  the  notes  and  costs,  authorizing  an 
ordinary  execution  to  be  issued  against  the  property  in  general 
of  the  judgment-debtor  subject  to  execution;  and  on  such  an 
execution^  the  officer,  after  exhausting  the  personal  property 
of  the  judgment-debtor  subject  to  execution,  might  levy  on 
the  real  estate  for  which  said  notes  were  given,  (or  any  other 
real  estate  of  the  judgment-debtor  subject  to  execution,) 
whether  the  real  estate  for  which  said  notes  were  given  was 
occupied  as  a  homestead  or  not. 

Perhaps  before  closing  this  opinion  we  should  say  some- 
thing with  reference  to  the  case  of  Pratt  t>.  Topeka  Bank^  12 
Eas.  570.  In  that  case  a  mortgage  was  executed  by  the  hus- 
band alone  to  secure  a  portion  of  the  purchase-money  for  tlie 
homestead  of  himself  and  wife,  and  also  to  secure  certain 
other  money.  The  mortgage  however  did  not  show  how 
much  of  the  money  was  purchase-money,  or  how  much  was 
other  money.  Now  it  thight  seem  from  the  opinion  in  that 
case,  that  the  court  intended  to  hold  that  the  mortgage  was 
void  as  to  the  purchase-money  as  well  as  to  the  other  money^ 
but  nevertheless  that  the  judgment  to  be  rendered  in  the  case 
should  be  made  a  specific  lien  upon  the  homestead  for  the 
purchase-money.  Such  was  not  intended  however  by  the 
court  The  court  intended  to  hold,  that  the  mortgage  was 
void  only  as  to  that  portion  of  the  money  it  secured  which 
was  not  a  part  of  the  purchase-money,  and  that  it  was  valid  as 
to  the  purchase-money,  and  therefore  and  for  that  reason  that 
the  judgment  for  the  purchase-money  should  be  made  a  spe- 
cific lien  on  the  homestead.  In  the  opinion  of  that  case  (page 
572,)  where  it  states  that  the  mortgage  was  'invalid  for  the 
purpose  of  establishing  any  lien  upon  the  homestead,"  it  was 
intended  to  refer  to  the  mortgage  as  an  entirety,  as  including 
both  funds  in  the  aggregate  as  one  fund,  and  had  no  reference 
to  the  purchase-money  as  a  separate  and  distinct  fund,  [fbr 
which  distinct  sum,  when  ascertained,  a  judgment  of  fore* 


Digitized  by 


Google 


JTTLY  TERM,  1877.  62? 

K.  P.  Ely.  Co.  V.  Keesler. 


ciosuFe  might  be  rendered,  which  would  be  a  lien  upon  the 
mortgaged  premises.] 

That  portion  of  the  judgment  rendered  in  the  present  case, 
which  orders  a  sale  of  the  lands  mentioned  in  such  judgment, 
will  be  reversed,  and  the  cause  will  be  remanded  with  the 
order  that  said  judgment  be  so  modified  as  to  correspond  with 
the  views  expressed  in  this  opinion. 

All  the  Justices  concurring. 


Kansas  Paoifio  Railwat  Co.  v.  Willis  Kbsslbe.  * 

1.  Gboss  NxauoBVCB;  EoBempUiary  Damaga.  Where  the  testimony  disclofles 
gross  and  wanton  negligence  on  the  part  of  the  defendant,  the  jury  may 
award  exemplary  damages,  and  an  instmction  to  that  effect  is  not  error. 
IHefley  v.  Baker,  1^12;  Fanons  v.  Lmdsctg^  26-426;  Mahne  v.  Mwphf, 
2-250;  WUey  9.  Keokuk,  6-106;  IL  IL  v.  Bios,  KM26,  486,  487;  Tucker  v. 
Qreen,  27-857;  R.  R.  v.  Frcusier,  27-463;  Farli  v.  Reed,  30-537;  R.  R.  v.  Rich^ 
ordaon,  25-391,407;  Jfoutton  «. -4Wric/i,  28-311 ;  R,R.v.WiUon,2S-6il;  R,R. 
Morgan^  Zl-79;  RRv^Pierce^  33-61,64;  R.  Rv,  Adams,  SS-AQQ;  R.R.9. 
Hauii,  12-382;  R.  R.  v.  PoirUer,  14-50;  R.  12.  v.  Young,  19-488. J 

2. ExpukUm  of  Paeunger,  from  Raihoay  Train.    Where  it  appears 

that  prior  to  January  Ist^  the  railway  company  had  been  in  the  habit  of 
carrying  passengers  on  its  iSreight-trains,  and  that  on  that  day  a  regula- 
tion went  into  effect  prohibiting  the  carrying  of  passengers  on  such 
trains  east  of  Brookyilley  but  making  no  change  as  to  such  trains  west 
thereof^  and  where  it  does  not  appear  that  any  public  notioe  was  given 
of  such  diange,  and  does  affirmatively  appear  that  the  ticket  agent  at 
Bosland,  one  of  its  stations  west  of  Brookville,  received  no  notice  thereof, 
and  did  not  in  foct  know  of  it  until  the  middle  of  March  foUowing,  and 
then  only  as  he  heard  it  from  a  passing  conductor,  and  that  on  the  2d 
of  March  he  sold  plaintiff  a  ticket  to  Salina,  a  station  east  of  Brookville* 
and  assured  him  that  it  was  good  to  carry  him  there  on  a  freight-train 
then  approaching  the  station,  and  that  plaintiff  entered  such  train  and 
rode  without  objection,  or  notioe  of  the  change  of  rule,  until  it  had 
passed  Brookville,  when  he  was  put  off  after  dark  by  the  conductor  at  a 
BmaU  station  about  half-way  between  Brookville  aiid  Salina,  and  where 
it  appears  from  the  testimony  of  the  agent  that  he  had  been  in  the 
habit  up  to  said  2d  of  March  of  selling  passenger-tickets  to  be  used  on 
freight-train^  east  of  Brookville,  and  from  tlhe  testimony  6f  the  con- 
ductor that  he  had  frequently  put  paflsengers  off  ttota  his  traitf,  but  bad 
'   never  hadany  trouble  about  it  before;  hM,  thai  ie  verdict  ef  eigtit> bun- 
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died  and  twenty  dollara,  eight  hundred  dollars  of  which  the  Jury  Bpe> 
dflcally  awarded  as  exemplary  or  panitive  damages,  would  not  be  aet 
aside  by  this  court 

Mror  from  Saline  Disfrkt  Court 

£b68LEB  bad  judgment  at  November  Term  1875,  and  the 
Railway  Company  brings  the  ease  here.    No  brie&  on  file. 

(7.  E.  Brethertony  and  C.  A.  SeHeTy  for  plaintiff  in  error. 
J.  6r.  Spiveyy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Breweb,  J.;  ^This  .was  an  action  to  recover  damages  for  a 
wrongful  expulsion  from  the  train.  The  verdict  and  judg- 
sz«Dpui7  nient  were  for  $820 — 120  of  which  the  jury  a»- 
***"^*^  sessed  for  compensatory,  and  $800  as  exemplary 
damages.  It  seems  to  be  conceded  by  the  plaintiff  in  error, 
that  the  former  was  proper;  and  the  only  question  raised  here 
is,  whether  the  case  was  one  for  exemplary  damages.  And 
first,  in  this  respect,  are  challenged  the  instructions.  The 
court  charged  as  foHows: 

"  Now  before  you  can  allow  this  kind  of  damages  at  all,  you 
must  find  that  there  was  in  this  case  on  the  part  of  the  defend- 
ant, mingling  in  the  transaction  complained  of,  either  fraud, 
malice,  gross  negligence,  oppression,  or  violence.  And  if  you 
shall  so  find  diher  of  these^  you  can  allow  for  it.  Gross  negli- 
gence means,  the  want  of  slight  diligence;  and  slight  diligence 
means,  the  lack  of  that  care  and  prudence  in  and  about  a 
transaction  which  persons  of  less  than  common  prudence 
would  use  and  exercise. 

"But  again,  our  supreme  court  has  said  that  you  must  find 
that  this  negligence  is  not  only  gross,  but  wanton  also.  And 
wanton  means,  a  licentious  act  by  one  person  toward  another, 
without  regard  to  his  rights,  or  again,  it  is  a  reckless  disre- 
gard of  another's  rights. 

The  subject  of  exemplary  damages  has  several  times  been 
passed  upon  in  this  court.  In  Wiley  v.  Keokuk^  6  Kas.  91,  it  ifr 
said:  "Whenever  the  elements  of  fraud,  malice,  gross  negli- 
gence, or  oppression,  mingle  in  the  controversy^  the  law  al- 
lows the  jury  to  gite  what  are  called  exemplary  or  vindiotive^ 
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damages."  This  case  is  followed  in  Sawyer  v.  SaueVy  10  Eas* 
466.  Again,  in  L.  L.  ^  Q.  Eld.  Co.  v.  Bice,  10  Kas.  426, 
where  it  is  said:  ^^The  ninth  instruction  is  to  the  effect,  that 
if  the  injuries  complained  of  were  caused  hy  gross  negligence, 
and  the  jury  so  found,  they  might  £nd  exemplary  damages. 
This  is  ^e  law  as  settled  by  this  court  Malone  v.  Mwrphy^ 
2  Kas.  250;  Wiley  v.  Keokuk,  6  Kas.  94.  But  the  negligence 
should  be  so  gross  as  to  amount  to  wantonness,  to  authorize 
exemplary  damages."  See  also,  M.  K.  ^  T.  Mb/.  Co.  v.  Weaver^ 
16  Kas.  456. 

Counsel  for  the  plaintiff  in  error  criticise  the  word  ^^licen* 
tious,"  as  inapt,  in  this  connection.  Even  if  this  be  conceded, 
we  do  not  think  it  at  all  misleading.  In  the  instructions 
given|  the  court  followed  the  law  as  heretofore  laid  down  by 
this  court.  We  see  no  reason  to  change  the  views  hitiierto 
expressed  by  us,  and  must  therefore  sustain  the  instructions. 

It  is  claimed  that  the  supreme  court  of  the  United  States, 
in  the  cases  cited,  of  Milwaukee  Bid,  Oo.  v.  ArmSj  1  Otto,  489, 
aro«nftgug«iu^  ^^^  Western  Union  Tel  Co.  v.  Eyster,  1  Otto,  496, 
*"*******•  has  laid  down  a  more  stringent  rule,  and  limits  the 
recovery  of  exemplary  damages  to  cases  of  intentional  wrong, 
or  its  equivalent.  Thus,  in  the  first  case,  speaking  through 
Mr.  Justice  Davis,  it  says:  '^ Gross  negligence  is  a  relative 
term.  It  is  doubtless  to  be  understood  as  meaning  a  greater 
want  of  care  than  is  implied  by  the  term  ordinary  negligence. 
But  after  all,  it  means  the  absence  of  the  care  that  was  requi* 
site  under  the  circumstances.  In  this  sense,  the  collision  in 
controversy  was  the  result  of  gross  negligence,  because  the 
employ^  of  the  company  did  not  use  the  care  that  was  re- 
quired to  avert  the  accident.  But  the  absence  of  this  care, 
whether  called  gross,  or  ordinary,  did  not  authorize  the  jury 
to  visit  the  company  with  damages  beyond  the  limit  of  com- 
pensation for  the  injury  inflicted.  To  do  this,  there  must  have 
been  some  willful  misconduct,  or  that  entire  want  of  care 
which  would  raise  the  presumption  of  a  conscious  indifference 
to  consequences."  And  in  the  other,  '^  There  was  an  act  of 
negligence  entitiing  the  plidntiff  to  <M>mpensatory  damages; 
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but  there  was  nothing  to  authorize  the  jury  to  consider  this 
omission  as  willful;  on  the  contrary,  the  evidence  rebuts  every 
presumption  that  there  was  intentional  wrong/'  It  may  be^ 
after  all,  that  the  difference  is  only  one  of  definitions,  and 
springs  from  an  evident  inclination  of  that  court  to  ignore  de- 
grees of  negligence  as  defined  by  most  law-writers  and  courts. 
But  be  that  as  it  may,  we  adhere  to  the  prior  rulings  of  this 
court,  and  hold  that  a  case  which  discloses,  on  the  part  of  the 
wrongdoer,  negligence  which  is  gross  and  wanton,  is  one  in 
which  the  jury  may  award  exemplary  damages.  The  law,  by 
tolerating  this  kind  of  punishment  by  way  of  damages,  would 
check  not  merely  intentional  wrong,  but  gross  carelessness. 

We  do  not  see  that  plaintiff  in  error  was  prejudiced  by  the 
&ilure  to  submit  to  the  jury  the  first  six  of  the  question's  pre- 
pared by  it  The  questions  that  were  submitted  brought  oat 
all  the  facts  material  in  the  case.  Neither  do  we  think  |800 
an  excessive  allowance  for  exemplary  damages.  The  purpose 
of  such  damages  being  partially  at  least  punishment  to  the 
wrongdoer,  and  to  deter  firom  similar  wrongs,  it  must  not  be 
expected  that  they  be  merely  commensurate  with  the  damages 
actually  done.  Kot  that  we  would  be  understood  as  holding 
that  even  in  a  case  properly  calling  for  exemplary  damages, 
the  action  of  the  jury  is  conclusive  and  beyond  supervision; 
But  simply  this  appears  to  us,  that  if  in  this  case  exemplary 
damages  are  proper,  |800  therefor  is  not  so  large  an  allowance 
as  to  justify  any  interference  with  the  verdict. 

This  brings  us  to  the  last,  and  to  our  minds  really  the  only 
serious  question;  and  that  is.  Was  this  case  one  in  which  ex- 
emplary damages  were  proper?  Was  there  such  gross  negli* 
gence  on  the  part  of  the  plaintiff  in  error,  such  wanton  and 
reckless  disregard  of  the  rights  of  the  defendant  in  error,  as 
stetooMtef  ^  justify  mulcting  it  in  any  more  than  the  actual 
^^  damages  its  wrongdoing  caused?     The  case  stated 

generally  is  as  follows:  The  plaintiff  below,  defendant  in  error, 
desiring  to  go  from  Bosland,  some  forty  miles  west  of  Salina, 
to  that  town,  where  he  resided,  asked  the  ticket  and  freight 
agent  (himself  having  some  doubts  about  the  matter,)  if  he 
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could  ride  to  Salina  on  a  freight-train  then  entering  Bosland 
depot.     The  agent  told  him  he  could,  and  he  bought  a  ticket, 
and  started.     The  agent  had  misinformed  him.     The  regala- 
tioiis  of  the  company  did  not  allow  passengerB  to  ride  on  that 
freigKt-train  beyond  Brookville,  which  was  the  end  of  that 
division  of  the  road,  where  a  change  of  cabooses  (the  only  ac- 
coTnmodation  for  passengers,)  and  conductors,  was  made;  and 
at  Savaria,  about  half  way  between  Brookville  and  Salina, 
the  new  conductor  put  him  off  by  force,  as  he  refused  to  go 
vrithout.    According  to  the  plaintiff's  testimony,  nothing  was 
said  about  these  regulations  until  after  the  train  had  started 
from  Brookville,  while  according  to  the  defendant's  evidence 
the  conductor  notified  him  before,  and  told  him  he  could  not 
ride  on  the  train.    It  was  early  in  the  evening  when  Bavaria 
was  reached  and  the  plaintiff  expelled  from  the  cars.     The 
regulations  prohibiting  passengers  from  riding  upon  freight- 
trains  east  of  Brookville,  were  made  on  January  1st  1875,  and 
this  transaction  took  place  on  the  2d  of  March  thereafter. 
The  ticket-agent  who  sold  the  ticket  to  Eessler,  had  not  been 
informed  of  these  regulations,  in  fact  knew  nothing  of  them 
until  the  middle  of  March,  when  he  was  told  by  a  conductor 
that  such  had  been  made.    Prior  to  the  first  of  January  1876, 
passengers  were  carried  in  freight-trains  east,  as  well  as  west, 
of  Brookville;  and  up  to  the  2d  of  March  the  agent  at  Bos- 
land, as  he  himself  testified,  had  been  in  the  habit  of  selling 
tickets  to  passengers  for  destinations  east  of  Brookville  by 
freight-trains.     The  conductor  who  put  Kessler  off  the  train 
testified,  that  "the  present  rule  came  in  force  first  January 
1876.     Conductors  all  obeyed  it.     I  have  put  persons  off  train 
frequently.    I  never  had  any  trouble  before."    In  reference  to 
the  expulsion,  Eessler  did  not  claim  that  any  insults,  indignity, 
or  unnecessary  violence  accompanied  it,  though  from  the  testi- 
mony of  a  friend  traveling  with  him  it  would  seem  that  the 
conductor  was  both  rough  and  profane.    Upon  these  filets,  can 
a  finding  of  gross  negligence  and  violence  be  sustained?    With 
much  hesitation  we  are  constrained  to  answer  this  question  in 
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the  affirmative.  It  appears  that  prior  to  January  Ist,  the 
defendant  had  been  in  the  habit  of  carrying  passengers  on 
freight-trains  both  east  and  west  of  Brookville.  On  that  date 
a  new  regulation  went  into  effect,  prohibiting  the  carrying  of 
passengers  on  such  trains  east  of  Brookville,  bat  making  no 
change  west  thereof.  Doubtless  the  company  had  power  to 
make  and  enforce  such  regulations.  Doubtless  there  were 
good  reasons  for  them,  and  for  making  the  distinction  between 
the  distances  east  and -west  of  Brookville,  though  nothing  of 
the  kind  is  disclosed  by  the  record,  and  it  there  appears  as 
simply  an  arbitrary  rule.  Having  made  such  regulations,  the 
Duty  of  nuwaj  ^^^  ^^^7  ^^  ^  P^^  pubUc  uotice  of  them,  and 
eompaay.  especially  to  see  that  the  agents  who  by  the  sale  of 
tickets  were  to  make  contracts  with  passengers  for  transporta- 
tion, were  fully  informed  of  them.  And  such  notice  should 
have  been  given  so  fully,  and  so  long  before  the  regulations 
were  to  go  into  effect,  as  to  make  it  reasonably  certain  that  no 
passenger  in  the  exercise  of  ordinary  diligence  would  have 
been  caught  in  such  a  predicament  as  the  plaintiff  in  this  case 
was.  On  the  contrary,  it  does  not  appear  that  any  public  no- 
tice of  the  change  was  given.  It  does  affirmatively  appear 
that  notice  was  not  given  to  the  ticket  agent  at  Bosland,  and 
that  he  knew  nothing  of  the  change  for  two  months  and-arhalf 
after  it  was  made,  and  then  only  as  he  heard  it  from  the  con- 
ductor of  a  passing  train.  Nor  does  it  appear  that  this  was 
the  only  instance.  The  agent  says  he  was  in  the  habit  of  sell- 
ing tickets  for  such  trains  for  over  two  months  after  the 
change;  and  it  would  seem  from  the  conductor's  testimony 
that  he  was  in  the  habit  during  the  same  time  of  putting  pas- 
sengers off  from  his  train.  It  doubtless  occurred  to  the  jury, 
that  it  was  time  that  such  habits  were  changed  on  the  part  of 
one  or  other  of  these  agents  of  the  defendant,  and  that  their 
continuance  for  such  length  of  time  indicated  gross  negligence, 
a  reckless  indifference  to  the  rights  of  passengers.  A  single 
instance  would  indicate  negligence.  Repeated  instances  im- 
ply something  more.     Such  a  rule  ought  also  to  be  enforced 
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by  preventing  passengers  from  taking  passage  on  a  freight-train, 
rather  than  by  putting  them  off  after  half  the  jonmey  is  com- 
pleted. In  this  matter  weinow  there  is  a  conflict  in  the  tes- 
timony, but  the  plaintiff's  testimony  shows  no  objection  to  his 
riding  in  that  train  until  after  it  had  started.  It  seems  to  us 
therefore,  after  a  careful  review  of  the  evidence,  and  in  mat- 
ters of  conflict  giving  ftill  weight  to  plaintiff's  testimony,  that 
it  cannot  be  said  that  there  was  absolutely  no  case  for  exem- 
plary damages,  nothing  which  would  justify  a  jury  in  a>vard- 
iug  such  damages;  and  therefore,  although  not  impressed 
with  this  as  a  case  of  very  aggravated  v^ong,  we  are  con> 
strained  to  affirm  the  judgment 
All  the  Justices  concurring; 


Roach  and  Roach  v.  Jambs  8.  Eabb. 

1.  Koncx;  Principal,  and  Agent  Notice  to  an  agent,  to  be  notice  to  the 
principal,  mast  be  of  some  matter  connected  with  the  business  in  which 
the  agent  is  engaged  for  the  principal. 

2. Where  A.  personally  made  an  agreement  with  B.  and  his  wife 

to  porchase  of  the  wife,  for  a  valuable  consideration,  and  in  good  faith, 
a  note  and  mortgage  not  yet  dae,  and  under  the  agreement  the  note  and 
mortgage  were  not  delivered  and  paid  for  ontil  a  month  afterward,  and 
before  maturity,  and  when  delivered  were  duly  indorsed,  and  at  the 
time  of  such  delivery  the  said  B.  was  the  agent  of  A.  to  collect  and  se- 
cure certain  securities,  and  B.  delivered  the  said  note  and  mortgage  to  A., 
heldi  that  the  knowledge  of  B.  as  to  the  usurious  character  of  the  note 
and  mortgage,  was  not  constructive  or  other  notice  to  A.  thereof. 

S.  Moiroagk-Dkbd;  ExeeutUm  <^,  by  lUUerate  Penon;  Bights,  and  DuHcb; 
OnmNegligenoe;  EttoppeL  Where  a  wife  signed  a  mortgage-deed  on  a 
homestead,  to  secure  a  note  executed  by  her  and  her  husband,  to  take 
np  a  prior  usurious  note  of  a  like  amount  secured  on  the  same  home- 
stead, and  the  wii^  alleged  in  her  answer  that  the  mortgage  was  given 
without  her  consent,  and  the  proof  showed  that  the  wife  was  illiterate 
and  could  only  read  a  little  by  spelling  the  words,  that  the  mortgage  was 
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not  read  to  her,  that  she  Inqtured  of  her  hnsbaDd  aa  to  its  contents  at 
the  time  of  making  her  mark  to  the  mortgage,  and  was  told  by  him 
''that  it  was  none  of  her  business,  that  it  did  not  amount  to  a  row  of 
pins — that  it  was  a  note;"  and  that  she  signed  the  instrument  believing 
it  was  a  note;  Juldj  that  if  the  wife  was  mistaken  or  deceived  as  to  the 
contents  of  the  said  written  instrument  it  was  the  result  of  her  oWn 
gross  negligence;  that  she  should  have  demanded  the  paper  to  be  read 
to  her,  and  that  if  she  relied  upon  the  representations  of  her  husband, 
it  was  at  her  peril  alone ;  and  that  after  the  delivery  of  the  mortgage  to 
the  mortgagee,  who  was  innocent  of  any  irregularity  in  the  signing  of 
the  instrument,  and  who  had  no  notice  of  the  statements  of  the  husband 
to  the  wife,  and  the  surrender  of  the  prior  note  to  the  husband,  and  the 
cancellation  of  the  prior  lien  on  the  homestead,  the  wife  could  not  aaserti 
as  against  such  innocent  mortgagee,  the  def(^nse  that  she  never  con- 
sented to  the  execution  of  the  mortgage.  {Buchanan  v.  Oibba,  26-277,879.] 


Mrror  from  Neosho  District  OourL 

FoRBOLOSURB  of  mortgage,  brought  bj  Karr  against  Boaeh 
and  wife.  Trial,  and  judgment  in  favor  of  Karr^  at  December 
Term  1875,  and  the  defendants  bring  the  case  here.  The  sub- 
joined opinion  contains  a  sufficient  statement  of  the  fetcts, 
pleadings  and  proceedings. 

L.  StiUwell,  for  plaintifi  in  error. 
dory  ^  Kimballj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J.:  This  was  an  action  commenced  by  Earr,  to 
recover  a  judgment  on  a  note  of  |1,288,  executed  by  the 
plaintiffs  in  error,  and  to  foreclose  a  mortgage  alleged  to  have 
been  given  by  the  same  parties  to  secure  the  note.  Separate 
answers  were  filed.  J.  N.  Roach  plead  usury.  Elizabeth 
Roach  alleged  in  her  answer,  that  the  premises  were  at  the 
date  of  the  mortgage,  and  for  more  than  ten  years  had  been, 
the  homestead  of  herself  and  husband,  and  occupied  as  such 
with  their  family;  that  the  mortgage  mentioned  was  given 
without  her  consent,  and  that  she  never  consented  to  the  exe> 
tion  of  the  mortgage;  that  the  pretended  certificate  of  ac- 
knowledgment attached  to  the  mortgage  was  wholly  false  and 
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firaudulenty  and  wae  procured  to  be  made  bj  the  connivanoe 
of  the  said  James  S.  Karr,  his  agents  and  attorneys,  with  the 
intent  to  defraud  and  injure  her  the  said  Elizabeth  Ro^rch. 

As  regards  the  defense  interposed  by  J.  N.  Roach^  the  facts 
are,  that  on  February  28th  1872,  the  plaintiffs  in  error  exe- 
cuted their  note  to  Mrs.  S.  C.  E^arr,  a  sister-in-law  of  James  S. 
!E[arr,  and  wife  of  one  J.  0.  Karr,  for  |840,  due  in  one  year 
from  date,  with  twelve  per  cent,  interest  from  date.    This 
note  was  confessedly  usurious.    The  plaintiffs  in  error  claimed 
they  received  on  the  note  only  $700.    The  Karrs  alleged  thi^y 
got  $785.     James  8.  Kbtt  resides  in  Canada,  but  came  to 
Kansas  in  May  1872,  to  negotiate  some  loans.    He  bought 
firom  $4,000  to  $5,000  of  securities,  and  among  them  this  note 
of  $840.    He  i^reed  with  Mrs.  8.  C.  Karr,  and  Mr.  J.  C.  Karr 
to  take  the  securities  at  their  face-value,  payment  and  delivery 
being  by  the  terms  of  the  contract  expressly  postponed  until 
they  should  want  the  money  in  an  enterprise  which  they  were 
about  to  commence.    Sometime  in  June  or  July  1872,  and 
long  before  the  maturity  of  the  $840  note,  it,  with  other 
Becurities,.was  sent  to  the  defendant  in  error,  and  he  paid  for 
them  in  accordance  with  his  contract    When  the  note  of 
$840  was  delivered  it  was  duly  indorsed  by  both  J.  C.  Karr 
and  wife.    When  this  note  fell  due  it  was  surrendered  to 
plaintiffs  in  error,  and  they  executed  in  lieu  thereof  to  James 
8.  Earr  their  note  of  $1)150,  bearing  date  February  28th 
1878,  due  in  one  year  with  twelve  per  cent,  interest  from  date. 
The  interest  due  on  the  note  of  $840,  and  an  additional  $50 
loaned  the  plaintiffi  in  error  by  James  8.  Earr,  added  to  the 
principal  of  the  original  note,  made  up  (with  usury  included) 
the  $1,150  note.    When  this  note  matured,  it  was  also  sur- 
rendered, and  the  note  sued  on,  of  $1,288,  was  given  in  lieu 
thereofl    Upon  the  trial,  the  jury  found  as  a  matter  of  fact/ 
that  the  defendant  in  error  purchased  the  note  of  $840  in  May 
1872,  and  that  the  purchase  was  made  in  good  faith  by  James 
8.  Earr,  and  without  notice  to  him  that  the  note  was  usurious. 
Thereon,  and  upon  the  general  verdict  in  the  case  for  the  de- 
fendant in  error,  the  court  rendered  judgment  against  said  J. 
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N,  Roach  for  the  full  amonnt  of  the  note  sned  on,  (less  the 
usury  included  therein  and  firsi  embraced  in  the  note  of 
$1,150,)  with  interest  and  costs. 

It  is  alleged  on  the  part  of  said  J.  N.  Roach,  that  the  special 
findings  and  judgment  were  erroneous,  for  the  reason  that  it 
appears  from  undisputed  evidence  that  the  purchase  of  the 
note  of  $840  by  James  S.  Karr  was  not  completed  till  in  June 
or  July,  the  time  the  note  was  delivered  and  paid  for;  and  as 
J.  C  Karr  was  appointed  as  the  agent  of  James  S.  Karr  in 
May  1872,  and  so  continued  to  be  for  a  long  time  thereafter, 
and  as  J.  C.  Karr  had  complete  knowledge  of  all  the  transac- 
tions incident  to  the  execution  of  the  note  of  $840,  and  the 
amount  of  usury  included  in  the  said  note,  ihttt  the  knowledge 
of  J.  0.  Karr  as  to  the  usurious  character  of  the  note  was 
notice  to  James  8.  Karr.    An  agent  for  all  the  purposes  of  his 
agency,  stands  in  the  place  and  stead  of  his  principal,  and  is 
presumed  to  communicate  to  him  every  fact  coming  to  such 
agent's  knowledge,  which  might  in  any  way  affect  the  inter- 
ests of  his  principal;  but  the  knowledge  must  be  of  some 
matter  connected  with  the  business  in  which  the  agent  is  en- 
gaged for  the  principal.     Notice  to  an  agent,  to  be  notice  to 
the  principal,  must  be  as  to  a  matter  within  thfe  scope  of  the 
agent's  employment.     In  this  cage,  whether  the  note  of  $840 
was  purchased  in  May  1872,  or  not  till  June  or  July  there- 
after, is  immaterial,  as  J.  C.  Kart*  acted  at  no  time  as  the 
agent  of  James  S.  Karr  to  purchase  or  negotiate  for  tiiis  note. 
If  he  acted  for  any  one  other  than  in  his  own  interest,  he 
acted  as  the  agent  of  his  wife.     There  is  no  evidenee  in  any 
way  tending  to  prove  otherwise;  and  James  S.  Karr  is  not 
chargeable  with  the  knowledge  of  J.  0.  Karr  as  to  the  said 
note.    James  S.  Karr  left  certain  securities  with  him  to  look 
after  in  the  way  of  collecting  them,  securing  them,  and  of  de- 
livering them  to  him ;  but  the  agency  of  J,  C.  Karr  did  not 
extend  to  the  purchase  of  this  note.    James  S.  Karr  was,  upon 
the  evidence,  an  innocent  purchaser  of  the  note  of  $840,  before 
maturity,  for  a  valuable  consideration,  and  the  said  note  bav- 
in jr  been  duly  transferred  to  him  by  indorsement,  he  could  not 
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be  charged  with  any  of  the  equities  of  J.  N.  Roach,  having 
had  no  notice  of  the  same  prior  to  its  purchase,  and  having 
made  the  purchase  personally,  and  not  through  J.  0.  Karr  or 
any  other  agent,  he  is  not  affected  in  this  one  transaction  by 
the  knowledge  of  J,  0.  Karr.  Under  this  view  of  the  case,  it 
is  unnecessary  to  discuss  the  various  instructions  of  the  court 
as  to  J.  If .  Roach's  defense,  as  the  testimony  shows  conclu- 
sively that  the  defendant  in  error  was  an«  innocent  and  bona 
fide  holder  of  the  note  of  $840  before  maturity,  and  all  usurious^ 
interest  added  to  the  subsequent  notes  was  properly  excluded 
by  the  court  and  jury. 

As  to  the  defense  of  Mrs.  Roach,  a  more  serious  question  ia 
presented.  But  assuming  the  allegations  of  the  answer  suffix 
cient,  and  that  a  verification  thereof  was  not  necessary  to  avoid 
the  mortgage  upon  the  facts  set  forth  in  the  plea,  still,  consid- 
ering all  the  evidence  given  and  offered  on  the  part  of  the  said 
Mrs.  Roach,  we  see  no  sufficient  facts  to  justify  a  judgment  in 
her  &vor.  As  to  the  execution  of  the  mortgage  in  suit,  Mrs. 
Roach  testified: 

"No  one  read  the  mortgage  to  me,  and  no  one  explained  the 
nature  of  the  mortgage  to  me.  I  inquired  the  nature  of  the 
papers  before  I  made  my  mark  to  them.  I  believed  it  to  be 
some  notes  my  husband  was  giving.  I  cannot  write,  nor  read 
writing.  I  can  read  a  little  in  the  Testament,  by  spelling  the 
words.  I  didn't  touch  the  pen  until  I  asked  questions.  I  did 
sign  the  paper-s.  I  think  my  husband  held  the  papers  on  his 
knee.  I  never  had  them  in  my  hand.  On  the  12th  of  next 
March,  if  I  live,  I  will  be  sixty-four  years  old." 

Mrs.  Roach  then  produced  one  Ann  Harkness,  and  offered 
to  prove  by  her,  that,  "just  prioir  to  the  time  that  defendant 
Elizabeth  Roach  made  her  mark  to  the  mortgage,  she  inquired 
of  her  husband,  J.  N.  Roach,  what  it  was;  that  he  told  her  it 
was  none  of  her  business;  that  the  paper  offered  her  to  sign 
cQd  not  amount  to  a  row  of  pins,  and  then  told  her  to  sign  it; 
that  he  further  told  her  that  the  paper  was  only  c^  note.''  The 
court  excluded  the  proposed  testimony.     At  the  time  of  the 
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execution  of  the  mortgage  in  suit,  it  (such  mortgage)  and  the 
note  secured  thereby  were  to  take  up  a  note  of  28th  February 
1873  of  $1,150,  bearing  twelve  per  cent  interest  from  date, 
executed  by  the  plainti£Es  in  error,  and  to  obtain  a  reconvey- 
ance of  the  title  to  the  homestead  from  Mrs.  Sarah  C.  Elarr,  to 
whom  the  same  had  been  conveyed  by  a  warranty  deed  in 
form  as  security  for  the  original  loan  of  $840  of  29th  February 
1872,  and  held  by, James  8.  £arr  to  secure  the  renewals  of 
that. note.     There  is  no  cUim  that  James  S.  Earr  had  any  no- 
tice of  the  conversation  between  Mr.  and  Mrs.  Roach,  which 
attended  the  execution  of  the  mortgage  at  the  time  it  was  ac- 
cepted by  him,  and  for  which  he  surrendered  up  the  note  of 
|1,150  and  had  the  title  to  the  homestead  placed  upon  the  rec- 
ords in  the  name  of  J.  N.  Roach.    The  mortgage  was  complete, 
except  the  signature  of  Mrs.  Roach,  when  presented  to  her  by 
her  husband  to  be  signed,  and  she  at  no  time  asked  for  it  to 
be  read  to  her.     If  she  was  in  any  manner  mistaken  or  de- 
frauded as  to  the  contents  of  the  mortgage,  such  result  was 
the  consequence  of  her  own  gross  negligence.     She  should 
have  demanded  that  the  instrument  be  read  to  her.    If  she  re- 
lied on  the  representations  of  her  husband,  it  was  at  her  peril 
alone.     The  sound  policy  of  the  law  forbids  that  a  person  thas 
situated,  as  Mrs.  Roach  was,  and  signing  a  mortgage  under 
such  circumstances  as  herein  presented,  should  thereafter,  as 
against  the  mortgage,  innocent  of  any  irregularity  in  the  exe- 
cution of  the  instrument,  assert  that  she  never  consented  to 
the  execution  thereo£   Helm  v.  Helm^  11  Kas.  21;  HaUenbeck 
and  Wife  v.  Dewitt^  2  Johns.  404.     A  different  rule  would  open 
the  door  to  the  grossest  frauds,  and  lead  to  unfortunate  results 
scarcely  to  be  realized.     With  the  view  that,  considering  all 
the  testimony  presented  by  Mrs.  Roach,  and  all  the  evidence 
offered  by  her  and  which  was  excluded  by  the  court,  the  coort 
properly  held  the  mortgage  valid,  and  of  full  force  for  all 
moneys  due  thereon,  deducting  the  usurious  interest  therein 
embodied,  the  questions  raised  as  to  the  acknowledgment,  and 
the  erroneous  instruction  as  to  the  consideration  of  the  tesd- 
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monybj  the  jury,  need  not  be  commented  npon.    These  could 
not  affect  the  validity  of  the  judgment. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring* 


Harriso]!  a  Willis  v.  Elizabeth  W.  Andrbws, 

Motion  to  Set  Asms  Sabbiit  Sals;  By  whom  Made.  The  rule  enun- 
ciated in  the  case  of  While-Ormov.  WhiU-Wing,  8  Km.  276,  that  where 
land  has  heen  sold  on  execution,  any  person  claiming  to  be  the  owner 
thereof,  and  interested  in  defeating  the  sale,  may,  although  he  may  not 
be  a  party  to  the  salt,  move  the  court  to  set  asfde  such  sale,  cited  and 
followed.  [Drq>towv.Btuef  10-170;  Sice  v.  PayrUer,  15-204;  Oreen  v.  ifo> 
Murtryt  20-193;  QmmWe  v.  McInUkh,  30-239;  Cowdin  «,  Qnodin  31-529.] 

Parol  Evidenee,  On  Motion,    Where  the  public  records,  and  all 

the  written  evidence  applicable  to  the  subject,  apparently  show  that  cer- 
tain land  was  subject  to  be  sold  on  execution,  a  party  moving  to  set  the ' 
sale  aside,  may  nevertheless  show  by  competent  and  proper  parol  evi- 
dence, embodied  in  affidavits,  that  the  land  was  not  in  &ct  subject  to  be 
sold  on  said  execution. 

, Ikdtionon  MoUon,  Not  Oondusive  of  Jllle.    The  right  of  the  party 

moving  to  set  aside  a  judicial  sale,  is  subject  to  an  extensive  discretion  in 
the  court  hearing  the  motion,  and  the  final  decision  of  the  court  upon 
such  motion  is  not  conclusive  as  the  ultimate  sights  of  either  of  the 
parties. 

.  Died;  DdUfery,  A  deed  does  not  take  effect  until  it  is  delivered;  and 
it  may  be  shown  by  parol  evidence  that  a  deed  drawn  up,  signed,  dated 
and  acknowledged  on  a  certain  day  was  not  delivered  until  a  long  time 
afterward,  or  that  it  was  never  delivered  at  alL  [i2.  R.  v,  Oioen,  8-410; 
Babfnti  v.  Johneon,  15-252;  MUcheU  v.  Skinner,  17-665;  Green  «.  Green,  34- 
745;  WaUter  9.  Newlin,  2^-109.] 

,  JuDGinKT-LiSR;  When  U  Doe$  Not  Attack,  Mrs.  A.  and  her  husband  oc- 
cupied a  certain  piece  of  land  as  their  homestead,  she  being  in  equity  the 
owner  thereof  and  he  holding  the  legal  title  thereto.  They  agreed  with 
one  H.  that  they  would  transfer  the  title  to  said  land  to  H.,  and  that  he 
should  then  transfer  the  title  to  Mrs.  A.  In  pursuance  of  this  agreement 
they,  on  May  24th,  drew  up,  signed  and  acknowledged  a  deed  conyeying 
said  land  to  H.,  but  they  did  not  deliver  said  deed  until  June  5th.  On 
that  day,  H«  executed  and  acknowledged  a  deed  conveying  said  land  to 
Mrs.  A.,  and  both  of  said  deeds  were  then  delivered  at  the  same  time. 
H.  never  had  possession  of  said  land,  nor  did  he  ever  have  any  interest 
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therein  except  as  above  specified;  hdd,  that  H.  never  had  such  an  inter- 
est in  said  land  as  conld  be  held  by  the  judgment-lien  of  any  of  his 
Judgment-creditors,  nor  did  he  have  any  such  interest  as  could  be  sold  on 
execution.  IRaruom  v,  Sargent,  22-520 ;  English  v.  Law,  27-245 ;  Long  Bnm. 
•.ifuTy/jy,  27-581.] 

<L A  judgment-lien  attaches  merely  to  the  interest  of  the  judg- 
ment-debtor in  the  land,  and  to  nothing  more;  and  the  courts  will  pro- 
tect every  equity  of  third  persons  therein. 

7,  JuDiaAL  Salb;  Purchaser;  Notice  of  Equities,  A  purchaser  of  real  estate 
at  a  sheriff's  sale,  who  has  notice  of  all  the  equities  of  third  persons  can- 
not take  any  greater  interest  in  such  real  estate  tlian  the  judgment- 
debtor  himself  possesses.    ITreptow  v.  Buse,  10-170.] 

Error  from  Montgomery  District  Court. 

Thb  district  court,  at  the  December  Term  1875,  on  the  mo- 
tion  of  Andrews  set  aside  a  sheriff's  sale  of  real  estate.     Harr^ 
sen  ^  WUUs,  the  plaintiffs  in  the  execution,  and  the  purchaser^ 
at  such  sale,  appeal,  and  bring  the  case  here  on  error.       -fe^Siw 
necessary  facts  are  stated  in  the  opinion. 

Harrison  ^  WilUSj  plaintiffs  in  error,  for  themselves^     oon. 
tended,  that  the  court  erred  in  admitting  parol  evidence  -to  he 
introduced  in  the  shape  of  affidavits  in  support  of  defeudaxife 
motion  to  vary  and  contradict  written  deeds — citing,  1  Grooul. 
Ev.§§275,276;  2,Phil.  Ev.350;  2  Stark.  E v.  544,  548;  1  IMT.* 
W.  379;  12  Wend.  573;  4KaB.429;  lKa8.115;  2Pars.  Oontr. 
647,  §10.  .  The  plain  and  obvious  import  of  the  deed    :CroiB 
Andrews  and  wife  to  Hoag,  cannot  be  varied  by  parol.        JN'or 
is  parol  evidence  competent  to  show  that  a  deed,  ab8olu'f>^   ^^ 
its  face,  was  given  in  trust  for  the  benefit  of  the  grantor  ^       ^^ 
cept  in  cases  where  fraud  in  procuring  the  deed,  or  mistal^^^  ^^ 
making  it  absolute,  instead  of  expressing  the  trust,  is  all^^^^^ 
—citing  9  Wis.  879;  7  Kas.  199;  2  Blackf.  207;  15  Mick--     ^ 
2  Iowa,  60,  860;  2  Story  Eq.,  §1199;  28  Ind.  85;  14  HI.    -^  S*  *' 
20  N.  Y.  89;  9  Kas.  549.    There  was  error  too  in  permi*::^^^^ 
defendant  in  error,  not  a  party  to  the  action  or  judgmet^-'*^^ 
xjome  in  by  motion,  and  without  pleadings,  and  try  the  C^S^^"^ 
tion  of  title  in  this  summary  way.    Where  the  "  showing  -^^4^ 
cates  the  existeace.of  a  substantial  question  as  to  the  owner^  ^ 
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between  the  debtor  and  a  third  person,  or  if  it  appear  that  the 
debtor  had  some  sort  of  an  interest  in  the  property,  the  motion 
ought  to  be  overruled/'  {Whiie-Orotv  v.  White- Wingj  8  Kaa. 
281.) 

J  B.  ZdgUry  for  defendant  in  error. 

The  opinion  of  the  court  waa  delivered  by 

VAiBNTiirB,  J. :  This  is  a  proceeding  in  error  instituted  for 
the  purpose  of  reversing  an  order  of  the  district  court  set- 
ting aside  a  sheriff *s  sale.  The  proceeding  might  properly  be 
diemissed  from  this  court,  for  the  reason  that  the  plaintiffs  in 
error  have  not  made  Hoag,  the  defendant  below,  a  party  in 
this  court  Of  course,  we  would  not  reverse  the  order  of  the 
court  below  without  first  giving  the  defendant  below  an  op- 
portunity to  be  heard.  But  as  we  expect  to  affirm  the  order 
of  the  court  below,  we  shall  do  so  without  prejudice  to  his 
.rights. 

The  facts  of  the  case  are  substantially  as  follows :  On  the 
7th  of  January  1878,  a  judgment  was  rendered  in  a  justice's 
court  in  favor  of  Thomas  Harrison  and  Frank 
•■^  Willis,  partners  as  Harrison  &  Willis,  and  against 
George  S.  Hoag,  for  the  sum  of  $231.50  debt,  and  $8  costs. 
On  the  1st  of  March  following,  an  abstract  of  this  judgment 
was  docketed  in  the  district  court  of  said  county.  On  the  6th 
of  June  1876,  two  deeds  of  conveyance  were  recorded  in  the 
office  of  the  register  of  deeds  of  said  county,  as  follows:  one 
of  said  deeds  purported  to  convey  two  certain  forty-acre  tracts 
of  land  situated  in  said  county  from  Lindley  M.  Andrews  and 
Elizabeth  W.  Andrews  to  George  8.  Hoag,  and  was  dated  24th 
May  1876;  the  other  deed  purported  to  convey  the  same  land 
from  George  S.  Hoag  to  Elizabeth  W.  Andrews,  and  was  dated 
June  6th  1876.  Both  of  said  deeds  purported  to  have  been 
acknowledged  before  Thomas  Harrison,  a  justice  of  the  peace 
of  said  county.  On  the  12th  of  October  1876,  an  execution 
was  issued  on  said  judgment  and  placed  in  the  hands  of  the 
sheriff  of  said  county.     The  sheriff  levied  the  same  on  one  of 
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said  forty-acre  tracts,  to-wit,  the  S.E.J  of  the  S.E.J  of  section 
81,  township  32,  range  16  east.  This  piece  of  land  upon  which 
the  sheriff  levied  was  "appraised  at  $1,000,  being  $26  per 
acre.'*  The  sheriff  sold  the  north  twenty  acres  of  said  land  to 
said  Harrison  &  Willis  for  the  sum  of  $838.34.  He  did  not 
sell  the  rest  of  said  land.  Whether  the  twenty  acres  sold  was 
worth  more  or  less  than  the  other  twenty  acres  levied  on  and 
not  sold,  is  not  shown.  The  twenty  acres  sold  may  have  been 
worth  $700,  and  the  other  twenty  acres  may  have  not  been 
worth  more  than  $800.  The  two  twenty-acre  pieces  taken 
together,  or  the  whole  forty-acre  tract,  was  worth  $1,000.  At 
the  next  term  of  the  court  a  motion  was  made  to  confirm  said 
sale,  and  while  said  motion  was  pending  Elizabeth  W.  An- 
drews appeared  and  moved  the  court  to  set  aside  said  sale. 
The  grounds  upon  which  she  made  her  motion  were,  that  the 
land  which  was  sold  belonged  to  her,  and  did  not  belong  to 
George  S.  Hoag.  The  motion  to  set  aside  said  sale  was  heard 
upon  the  affidavits  of  Elizabeth  W.  Andrews,  George  S.  Hoag,. 
Thomas  Harrison,  and  the  aforementioned  deeds.  The  court 
below  set  aside  said  sale,  and  the  said  Harrison  &  Willis  ex- 
cepted, and  now  bring  the  case  to  this  court  for  review. 

It  has  already  beep  decided  by  this  court,  that  where  land 
has  been  sold  on  execution,  any  person  claiming  to  be  the 
owner  thereof,  and  interested  in  defeating  the  sale,  may,  al- 
LWhoBu       though  he  may  not  be  a  party  to  the  suit,  move  the 
SSdCth^   court  to  set  aside  such  sale.  (WhUe-Orow  v.  White- 
""••  Win^y  8  Kas.  276;  Gen.  Stat  734^  §632.)    We  shall 

follow  that  decision  in  this  case;  for  this  case  clearly  M\s 
within  the  rule  enunciated  in  that  decision.  It  was  not  only 
shown  in  this  case  that  Mrs.  Andrews  was  the  owner  of^the 
land,  but  it  was  also  shown  that  except  for  parol  evidence  her 
land  was  apparently  subject  to  the  payment  of  said  judgmcDt^ 
and  therefore  that  a  sheriff's  deed  for  the  land  executed  in 
pursuance  of  a  regular  sheriff-sale  under  such  judgment  would 
cast  a  cloud  upon  her  title.  In  fact,  the  holder  of  the  sheriff'3 
deed  would,  if  he  were  an  innocent  bona  fiik  purchaser,  pro- 
CTjLre  the  whole  of  the  estate  in  the  land,  and  wholly  defeat 
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Mrs.  Andrews*  title.    Apparently,  from  the  public  records  and 
said  deeds,  which  was  all  the  written  evidence  there  was  ap- 
plicable to  the  subject,  Hoag  obtained  a  good  title  to  the  land 
on  May  24th  1876.    Apparently,  the  judgment-lien  then  at- 
tached to  the  land;  {Babcock  v.  JcmSy  15  Kas.  296;)  and  ap- 
parently, Mrs.  Andrews  obtained  her  title  to  said  land  on  June 
5th,  subject  to  said  judgment-lien.    It  will  therefore  be  seen 
that  it  was  necessary  for  Mrs.  Andrews  to  introduce  parol  evi- 
s.  p*miiTi.       dence  in  order  to  show  that  her  said  land  was  not 
d«K»oftifti«.    gQ^jj^Qi;  ^Q  gj^j^  judgment-lien.     The  plaintiffs  in 
error  claim  that  this  could  not  be  done  on  a  motion  to  set 
aside  a  sheriff's  sale.    We  would  answer  that  it  may  be  done, 
subject  to  an  extensive  discretion  in  the  court  hearing  the 
motion  to  allow  or  disallow  it  {White-Orow  v.  WkUe-Wtngy  8 
Kas.  276,  280,  281.)    But  the  final  decision  of  the  court  upon 
the  motion  in  such  a  case  would  not  be  conclusive  upon  either 
party  as  to  the  ultimate  rights  of  the  parties.  (Trejh 
••  £!2?n.*B~      tow  V.  JBuse,  10  Kas.  170, 179, 180.)    Of  course,  such 
parol  evidence  should  be  competent  and  material, 
and  such  as  would  be  admissible  under  the  rules  of  evidence 
in  other  cases.     The  parol  evidence  introduced  by  Mrs.  An- 
drews in  this  case  was  embodied  in  the  affidavits  of  herself 
and  said  Hoag.    There  is  no  objection  to  the  evidence  because 
it  was  embodied  in  affidavits,  for  proper  and  competent  parol 
evidence  may  be  embodied  in  affidavits  on  the  hearing  of  a 
motion.     Baid  affidavits  show  substantially  as  follows:  Said 
land  was  originally  purchased,  and  the  improvements  made 
thereon,  with  the  money  of  Mrs.  Andrews,  and  it  was  at  the 
time  said  deeds  were  made,  and  still  continues  to  be  the  home- 
stead of  herself  and  her  husband  and  children.     The  title  to 
the  land  was  taken  in  the  name  of  her  husband  (said  Lindley 
M.  Andrews,)  but  he  agreed  that  he  would  transfer  the  title  to 
lier.    In  pursuance  of  such  agreement  they  asked  said  Hoag, 
a  single  man,  if  he  would  receive  the  title  from^  them,  and  then 
transfer  the  title  to  Mrs.  Andrews.    He  agreed  that  he  would. 
In  pursuance  of  this  agreement,  Andrews  and  his  wife  on  said 
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May  24thy  made  out  and  signed  said  first-mentioned  deed,  and 
took  it  to  Independence,  where  they  met  said  Thomas  Harrison, 
an  attorney-at-law  and  justice  of  the  peace.  Mrs.  Andrews  tes- 
tifies that  Andrews  then  told  Harrison,  in  her  presence,  what 
they  had  come  for,  and  made  Harrison  acquamted  with  all  the 
facts,  ''and  that  said  Harrison  then  said  that  the  method  of 
transferring  title,  as  by  Mrs.  Andrews  suggested,  was  proper, 
and  was  only  doing  justice  to  this  affiant,  [Mrs.  Andrews,] 
and  that  thereupon  said  deed  to  said  Hoag  was  acknowledged." 
Harrison  took  the  acknowledgment  as  a  justice  of  the  peace. 
Mrs.  Andrews  kept  the  deed.  Her  husband  left  Kansas  to.go 
to  Illinois  the  next  day.  On  June  6th,  Mrs.  Andrews  and 
Hoag  went  to  Independence  to  Harrison *s  office,  and  there 
Hoag  was  made  acquainted  with  the  contents  of  both  deeds. 
He  then  executed  the  second  deed,  and  acknowledged  the 
same  before  Harrison,  who  took  the  acknowledgment  as  a 
justice  of  the  peace.  Mrs.  Andrews  then  handed  both  deeds 
to  Hoag,  and  gave  him  money  to  get  them  recorded  in  the 
county  register's  office,  and  he  immediately  had  them  so  re- 
corded. The  first  deed  was  not  delivered  to  Hoag  until  after 
he  had  executed  the  second  deed.  Hoag  never  had  possession 
of  the  said  land)  and  never  claimed  to  own  it.  But  on  the 
contrary,  the  land  has  all  the  time  been  iu  the  possession  of 
Mrs.  Andrews  and  her  family,  as  their  homestead,  and  she  has 
all  the  time  claimed  to  own  it  Mrs.  Andrews  was  present  at 
said  sheriff^s  sale,  and  forbade  the  sale,  and  informed  said 
Harrison  &  Willis  that  she  owned  said  land,  and  that  Hoag 
never  had  any  such  interest  therein  as  could  be  taken  in  pay- 
ment of  their  judgment  Harrison  in  his  affidavit  admits  that 
he  took  the  acknowledgment  of  said  deeds,  but  denies  that  he 
was  ever  informed,  prior  to  their  execution  or  at  the  time  of 
their  execution,  for  what  purpose  they  were  executed.  He  also 
denies  that  he  had  any  knowledge  of  their  contents,  or  what 
land  they  conveyed,  or  to  whom  they  conveyed  it  All  ibst 
he  knew  about  them  was,  that  they  were  instrumentB  in  writ- 
ing which  the  parties  wished  to  acknowledge. 
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^We  think  the  court  below  did  not  err  in  setting  aside  said 
sheriff's  sale.    It  is  possible  that  Mrs.  Andrews  was  in  equity 
the   real  owner  of  said  lands  before  either  of  said  deeds  was 
executed,  and  that  her  husband  held  only  the  mere  naked  legal 
title  thereto.   (JEYankUn  ».,  Cfa%,   10  Kas.   260;    Gen.   Stat 
1097)  §8.)    But  it  is  certain  that  Hoag  never  bad  any  such 
4.  DMd-iiiflo.  interest  in  said  land  as  could  be  sold  on  execution. 
deiiTMMi.     A  deed  has  no  force  or  effect  until  it  is  delivered. 
And  the  proof  of  the  delivery  rests  entirely  in  parol.     A  deed 
dated  May  24th,  may  be  shown  by  parol  evidence  not  to  have 
been  delivered  until  June  5th.    Indeed,  such  a  deed  or  any 
deed,  might  be  shown  by  parol  evidence  never  to  have  been  de- 
livered at  all.    Such  evidence  does  not  contradict  or  vary  any  of 
the  terms  of  the  written  instrument.    The  delivery  of  the  deed 
is  a  fact  outside  of  the  writing,  and  in  the  nature  of  things  must 
be  subsequent  to  its  execution.     The  deed  is  first  completed, 
and  then  it  is  delivered,  and  it  may  be  delivered  long  after  its 
completion,  and  long  after  its  date.     Hence  the  delivery  of 
the  deed  must  be  proved  by  evidence  outside  of  the  deed 
itself.     And  as  the  deed  from  Andrews  and  wife  to  Hoag  was 
shown  in  this  case  not  to  have  been  delivere,d  until  June  5th, 
it  therefore  had  no  force  or  effect  until  that  time.    Indeed,  it 
had  no  force  or  effect  until  the  deed  from  Hoag  to  Mrs.  An- 
drews took  effect.     That  is,  the  two  deeds  were  delivered 
simultaneously,  and  took  effect  simultaneously.     They  were 
executed  and  delivered  as  parts  and  portions  of  one  single 
contract,  taking  effect  at  the  same  time;   and  they  must  be 
considered  as  merely  parts  and  portions  of  one  single  contract 
They  must  be  considered  as  though  the  two  instruments  were 
attached  together,  and  formed  but  one  single  instrument.    The 
•w  jndKnMni-itoa  estatc  thcrcfore  in  the  land  did  not  stop  a  single 
not  attach.       momcut  lu  thc  bands  of  Hoag.     There  was  not  a 
single  instant  of  time  when  it  could  be  said  that  the  land  be- 
longed to  him.    And  in  such  cases  it  is  held  that  a  judgment- 
lien  cannot  attach.  {Scott  v.  Warren^  21  Georgia,  408.)    But  if 
any  estate  did  ever  stop  for  a  sufficient  length  of  time  in  the 
hands  of  Hoag  for  a  judgment-lien  to  attach,  it  was  a  mere 
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naked  legal  estate,  as  contradistinguished  from  an  equitable 
estate.  The  whole  equitable  estate  was  clearly  in  the  hands 
of  Mrs.  Andrews;  and  in  such  cases  it  is  held  that  the  judg^ 
ment-lien  does  not  attach.  {Lounshwrg  v.  Furdy^  11  Barbour, 
490;  Thomas  v.  Kennedy,  24  Iowa,. 898.)  That  is,  it  is  held 
that  the  judgment-lien  cannot  attach  to  a  mere  naked  legal 
estate,  when  the  entire  equitable  estate  is  vested  in  some  third 
person.  And  in  no  case  will  the  judgment-lien  attach  to  any 
interest  greater  than  the  judgment-debtor  himself  possesses  in 
the  land.  Swarts  v.  SteeSj  2  Xas.  2S6;  Blankenship  v.  Douglas, 
26  Texas,  225;  Tollman  v.  Farley,  1  Barb.  280;  AverQlv.  Loucks, 
6  Barb.  20,  26,  27;  EUs  v.  Toxisley,  1  Paige  Oh.  280;  Keirsted 
r.  Avery,  4  Paige  Ch.  9;  Dunlap  v.  Burnett,  18  Miss.  (58.* 
M.)  702;  Walker  v.  Oilbert,  1  Freeman  Ch.  (Miss.)  85;  Jenldns 
V.  JBodley,  1  Smedes  &  Marsh.  Oh.  (Miss.)  888.  The  judgment- 
lien  attaches  merely  to  the  interest  of  the  judgment-debtor  in 
the  land,  and  to  nothing  more.  (Gen.  Stat.  708,  §*419.)  Every 
pnrehAMrat  ©quity  belonging  to  other  persons  will  be  protected 
jndidaiMte.  ^^y  ^j^^  courts.  A  judgmcut-creditor  is  never  con- 
sidered as  a  bona  fide  purchaser,  or  even  as  a  purchaser  at  alL 
(Swarts  V.  Stees,  2  Kas.  241.)  In  the  present  case  however, 
the  plaintiffi  claim  both  as  judgment-creditors,  and  as  pur- 
chasers. But  they  cannot  claim  as  bona  fide  purchasers.  For, 
saying  nothing  about  Harrison's  knowledge  of  the  execution 
of  said  deeds,  the  plaintiffs  were  informed  on  the  day  of  sale, 
and  before  they  purchased  the  property,  that  it  belonged  to 
Mrs.  Andrews.  Besides,  Mrs.  Andrews  was  at  the  time  in 
the  possession  of  the  property,  occupying  the  same  as  the 
homestead  of  herself  and  family,  and  claiming  it  as  her  own, 
while  Hoag  never  had  the  possession  of  the  property,  and 
never  claimed  to  have  any  interest  therein.  As  purchasers 
therefore,  the  plaintiffi  could  not  take  any  greater  interest  in 
the  land  than  Hoag  himself  possessed. 

The  order  of  the  district  court  setting  ande  aaid  sheriff's 
sale  will  be  affirmed. 

All  the  Justices  concurring. 
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L.  L.  Todd  v.  John  W.  Allen. 

BnDSNai ;  Issub  ;  Wbitt^  Cowtbact  ;  Parol  Proof  of  Act$  Performed,  Where 
the  two  members  of  a  copartnen^ip  enter  into  a  written  contract  for 
the  dissolution  of  their  copartnership  and  for  a  sale,  at  some  future  and 
indefinite  time,  of  all  their  partnership  assets,  and  afterward  a  sale  is 
made  of  such  assets,  one  of  the  partners  becoming  the  purchaser,  the 
ether  partner  in  an  action  between  the  two  partners,  may  show  by 
parol  eyidence  that  said  sale  was  not  made  in  exact  accordance  with  the 
terms  of  the  written  contract;  and  such  evidence  cannot  be  excluded  on 
the  ground  that  it  would  contradict  or  vary  the  terms  of  said  written 
contract  {Pemherton  v.  Hootier,  1-108;  1  D.  108;  Ease  v.  Madden^  1-447; 
Logan  v.mtrtweUj  5*649;  SheUon  v.  Dunn^  6-128;  Ferguecn  v.  TuU,  &-670; 
Simpean  v,  Kimberliny  12^79;  Babeoek  «.  D^ord,  14-108;  Slupard  v.  Haae, 
14r-ii&;  Week$9.Medler,20-b7,} 


Error  from  Atchison  District  Court. 

Todd  sued  AUen^  to  recover  certain  moneys  alleged  to  have 
been  collected  and  received  by  AUen  for  the  use  of  Todd.  The 
district  court  gave  judgment  in  j&vor  of  AUen^  at  the  Novem- 
ber Term  1875,  and  Todd  brings  the  case  here. 

Everest  ^  Waggener^  for  plaintiff 
D.  Martin^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J, :  The  plaintiff  Todd  and  the  defendant  Allen 
were  formerly  partners  in  the  drug  business,  under  the  name 
of  Allen  k  Todd.  On  17th  June  1874  they  entered  into  a 
written  executory  contract  to  dissolve  their  copartnership, 
and  to  sell  their  partnership  business,  including  all  their  part- 
ship  property  and  good-will,  to  the  partner  who  would  pay  the 
most  therefor.  Afterward  they  made  an  estimate  of  their 
assets  and  liabilities,  and  on  June  18th  or  19th  sold  said  busi- 
ness and  all  their  assets,  except  certain  accounts  denominated 
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"worthless  accounts,"  and  perhaps  those  too,  to  said  Allen. 
Whether  said  accounts  were  in  fact  so  sold  or  not,  was  the 
principal  question  attempted  to  be  litigated  in  the  court  below. 
The  plaintiff  Todd  claimed  that  said  accounts  were  not  so  sold, 
but  were  reserved,  from  said  sale  with  the  agreement  that 
whatever  portion  of  them  might  be  collected  by  Allen  should 
be  equally  divided  between  the  parties,  and  whatever  portion 
of  them  might  be  collected  by  Todd  should  be  divided,  one- 
third  to  Allen  and  two-thirds  to  Todd.  On  the  other  hand, 
Allen  claimed  that  all  of  said  accounts,  as  well  as  all  the  other 
property  belonging  to  the  firm,  were  included  in  said  sale, 
and  therefore  that  all  were  sold  to  him,  and  all  belonged  to 
him  exclusively.  By  the  terms  of  said  written  contract  said 
accounts  were  to  be  included  in  the  sale  to  be  made  under 
said  contract;  and  therefore  it  was  contended  by  the  defend- 
ant in  the  court  below,  that  no  other  sale  or  kind  of  sale  could 
have  in  fact  been  made  by  the  parties;  or  at  leaat,  it  was 
claimed  that  the  plaintiff  had  no  right  to  show  on  the  trial, 
by  any  kind  of  evidence,  that  the  terms  of  said  sale  as  specified 
in  said  written  contract  were  afterward  in  any  manner  varied 
or  modified  by  the  parties.  On  the  other  hand,  the  plaintiff 
claimed  that  said  written  contract  was  not  in  fact  strictly  fol- 
lowed, if  followed  at  all,  in  making  said  sale,  and  that  he  had  a 
^  right  to  show  by  parol  evidence  just  how  the  sale  was  in  fact 

J  made,  notwithstanding  said  written  contract    Upon  this  qoes- 

'  tion  the  court  below  ruled  in  favor  of  the  defendant.     That  is, 

the  court  below  ruled  that  the  written  contract  did  not  become 
a  complete  and  binding  contract  until  the  sale  was  completed 
under  it,  and  therefore  that  no  sale  of  any  kind  could  be  shown 
except  the  one  contempleted  in  said  contract;  for,  the  court 
held,  to  show  a  sale  different  from  the  one  contemplated  in 
said  contract  would  be  to  contradict  and  vary  the  terms  of  the 
contract.  The  court  held  that  no  other  contract,  written  or 
parol,  made  prior  to  said  sale,  could  be  shown;  but  that  any 
contract,  written  or  parol,  made  subsequently  to  said  sale, 
might  be  shown. 
It  is  well  settled,  that  the  terras  of  a  written  contract  cannot 
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be   varied  by  any  previously  executed  contract,  written  or 
parol,  nor  by  any  contemporaneous  paid  contract.     It  ia 
equally  well  settled,  that  the  terms  of  a  written  contract  may 
be  varied,  modified,  waived,  annulled,  or  wholly  set  aside,  by 
any    subsequently    executed    contract,  whether*  such  subse- 
quently executed  contl-act  be  in  writing  or  in  parol.    Now 
was  said  sale  to  Allen  made  subsequently  to  the  execution  of 
said   written    contract,  or  was   it  made  contemporaneously 
therewith?    Unquestionably  the  sale  was  made  subsequently, 
and  at  least  one  day  thereafter.     The  contract  was  executed 
June  17th.     That  is,  the  instrument  constituting  the  contract 
was  executed  on  that  day,  and  became  a  completed  contract 
on  that  day.    But  the  things  stipulated  to  be  performed  under 
such  contract  were  not  however  executed  on  that  day,  and 
some  of  them  probably  never  were  executed  in  exact  accord- 
ance with  the  terms  of  such  contract.     The  stipulations  with 
regard  to  said  sale  were  certainly  not  executed  at  the  time  of 
the  execution  of  the  instrument,  but  were  certainly  all  merely 
executory.     The  contract  did  not  create  a  sale,  or  constitute  a 
sale.     It  merely  provided  for  a  sale  to  be  made  at  some  indefi- 
nite time  in  the  future.     And  who  would  be  the  purchaser,  or 
who  the  seller,  or  what  the  price  would  be,  no  one  could  tell 
from  the  contract    Each  partner  was  to  bid,  and  each  was  to 
bid  alternately,  until  his  bid  should  be  accepted  by  the  other 
partner.     The  sale  actually  transpired  on  the  18th,  or  19th,  of 
June,  and  Allen  was  the  purchaser;  but  by  the  terms  of  the 
contract  it  might  have  transpired  at  any  other  time  after  the 
contract  was  made,  and  Todd  might  have  been  the  purchaser. 
And  according  to  the  evidence  the  sale  was  not  conducted 
strictly  in  accordance  with  the  contract.     Allen  was  the  only 
bidder,  and  said  accounts  were  not  included  in  the  sale.     We 
think  the  court  below  erred  in  excluding  evidence  tending  to 
show  that  said  accounts  were  not  included  in  said  sale,  and 
that  the  plaintiff  was  to  have  one-half  of  whatever  Allen 
might  collect  of  them. 

After  the  plaintiff  rested  his  case,  the  defendant  demurred 
to  the  evidence,  and  the  court  below  sustained  the  demurrer, 

85^18  Xoi.  ^ 


Digitized  by 


Google 


^ 


'i 


646 SUPREME  COURT  OF  KANSAS. 

St  L.  L.  A  W.  Rly.  Co,  t.  Maddox, 

and  refased  to  submit  the  case  to  the  jury.  Now  upon  the 
defendant's  theory  of  the  case,  this  was  right;  bat  upon  the 
plaintiff's  theory  of  the  case,  it  was  wrong.  If  the  plaintiff 
had  no  right  to  show  a  sale  different  from  the  one  contem- 
plated in  said  written  contract,  then  there  was  no  sufficient 
evidence  to  go  to  the  jury.  But  if  the  plidntiff  had  a  right  to 
show  that  the  sale  was  such  as  he  claimed  that  it  was,  and  that 
said  accounts  were  excluded  from  the  sale,  and  that  he  was  to 
have  one-half  of  what  Allen  collected  thereon,  then  there  was 
evidence  sufficient  to  go  to  the  jury.  It  is  immaterial  how- 
ever whether  there  was  sufficient  evidence  or  not  to  go  to  the 
jury;  for,  because  of  the  said  error  in  excluding  evidence,  the 
judgmeut  of  the  court  below  must  be  reversed. 

Brbwbr,  J.,  concurring. 

HoRTON,  C.  J.,  not  sitting,  having  been  of  counsel  in  the 
court  below. 


St.  Louis,  Lawrbncb  &  Wbstbrn  Railway  Co.  v.  J.  B. 
\  Maddox. 


1.  Evidbvcb;  Hbabsat;  Letter-PresB  Cbpie$  of  RepcrU.  Where  M.  had  s  con- 
tract with  the  St.  LouIb,  Lawrence  A  Western  railway  company,  to  act  as 
its  agent  at  Wichita  to  influence  the  shipment  of  cattle  over  its  railroad 
from  Carbondale  to  Chicago  and  St.  Louis,  and  was  to  receive  sz  compen- 
sation for  his  services  a  certain  stated  sum  for  every  car-load  of  cattle 
shipped  by  the  way  of  Carbondale  in  cars  over  said  road,  and  in  an 
action  against  such  railway  company  to  recover  his  compensation  under 
the  contract,  he  proved  the  number  of  can  shipped  from  Wichita  by 
the  Atchison,  Topeka  &  Santa  F^  railroad,  billed  to  Chicago  and  St.  Louis, 
via  Carbondale  and  the  said  St.  Louis,  L.  <&  W.  railway,  by  a  book  of 
record  of  the  A.  T.  &  Santa  F6  railroad  company  containing  the  l6tte^ 
press  copies  of  quarterly  reports  of  the  shipment  of  live  9bo€k  ftoni 
Wichita,  made  by  an  agent  of  the  A.  T.  A  Santa  F6  railroad  company  to 
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the  genentl  freight  agent  of  said  last-named  company,  from  dray  ticketfli 
which  were  all  on  file«  and  said  book  not  being  a  book  of  original  entries, 
nor  an  account  book,  h4:ldf  that  such  evidence  was  clearly  inoompetenti 
as  coming  within  the  definition  of  hearsay  evidence. 
Contracts;  Aghesments;  Partly  WriUen,and  Partly  in  Parol.  A  contract 
which  is  not  required  by  statute  to  be  in  writing,  may  be  partly  ex- 
pressed in  writing  and  partly  in  an  unwritten  understanding  between 
the  parties;  and  if  so,  such  understanding  may  be  proved  by  parol. 


Mror  from  Sedgwick  District  OourL 

Maddoz  sued  the  BaUway  Ocmpany^  and  recovered  judg- 
ment at  the  September  Term  1876,  of  the  district  court  The 
Sailway  Company  brings  the  case  here.  All  necessary  facts 
are  stated  in  the  opinion. 

J.  P.  UsheTy  for  plaintiff  in  error. 
M.  C.  SbisSj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  petition  filed  in  the  court  below  in  this 
case  alleged  that  the  railway  company  was  duly  incorporated, 
and  was  in  1874  engaged  in  operating  a  railroad  from  Carbon- 
dale,  in  Osage  county,  to  Lawrence,  in  Douglas  county;  that 
said  railway  company  in  its  capacity  as  common  carrier  was 
engaged  in  transporting  live  stock  from  Wichita,  in  Sedgwick 
county,  Kansas,  to  St.  Louis,  Mo. ;  that  J.  M.  Webster  was  the 
general  agent  and  manager  of  the  railway  company;  that  on 
the  6th  of  June  1874,  the  railway  company  by  Webster  its 
agent  agreed  with  J.  E.  Maddox,  and  employed  him  to  act  as 
the  agent  of  the  company  in  procuring  live  stock  to  be  shipped 
from  Wichita,  by  and  with  said  railway  company,  and  over 
the  line  of  railroad  by  the  way  of  the  town  of  Carbondale  to 
St  Louis;  that  the  railway  company  agreed  to  pay  said  Mad- 
doz $8  for  each  and  every  car-load  of  live  stock  which  should 
be  shipped  over  the  defendant's  line  of  railway  to  the  National 
stock-yards,  at  the  city  of  St  Louis,  during  the  shipping  sear 
flon  of  1874,  and  pay  a  drawback  to  said  Maddox  of  aU  the 
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money  over  the  sum  of  $80  per  car  which  defendant  should 
charge  and  collect  of  shippers  of  live  stock  over  the  St  Louis, 
L.  &  W.  railway  to  the  said  National  stock-yards,  and  to  pay 
said  Maddox  $2  per  car-load  of  live  stock  which  should  be 
shipped  over  said  railway  to  Chicago,  HI.,  during  the  said 
shipping  season,  and  pay  Maddox  a  drawback  of  all  money 
over  $98  per  car  which  said  railway  company  should  charge 
and  receive  from  shippers  of  said  live  stock  over  its  railway 
to  Chicago;  that  to  evidence  the  amount  of  compensation  so 
to  be  paid  to  Maddox,  and  the  rates  at  which  the  railway  com- 
pany was  to  contract  the  shipment  of  cattle  and  other  live 
stock,  a  memorandum  thereof  was  reduced  to  writing,  a  copy 
of  which  is  as  follows: 

"Wichita,  Kas.,  26th,  6, 1874. 
"Agreement  by  and  between  J.  M.  Webster,  of  Lawrence, 
Kas.,  and  J.  E.  Maddox,  viz. :  for  every  car-load  of  cattle  or 
live  stock  shipped  by  the  way  of  Carbondale,  Kas.,  to  Chicago, 
HI.,  J2.00  per  car  to  be  paid  to  said  J.  E.  Maddox,  and  if  said 
live  stock  is  sold  at  St.  Louis,  then  |3.00  per  car-load  will  be 
paid.  To  be  paid  on  shipment  of  each  100  car-loads.  Rate 
to  Chicago,  $95.  Rate  to  St.  Louis,  $75.  Rate  to  National 
yards,  |80.  Jno.  E.  Maddox. 

J.  M.  W." 

The  petition  further  averred,  that  said  Maddox  spent  his 
j.  time  in  procuring  live  stock  to  be  shipped  in  the  season  of 

■2  1874  from  the  city  of  Wichita  over  the  said  St  Louis,  L.  &  W. 

r  railway  to  St.  Louis  and  Chicago;  that  there  were  shipped 

from  Wichita  over  said  railway  to  the  said  National  stock- 
yards in  the  said  city  of  St.  Louis,  during  the  shipping  season 
between  July  Ist  1874,  and  November  10th  1874,  806  cars  of 
live  stock;  and  to  Chicago  there  were  shipped  two  cars;  that 
the  said  railway  company  received  $86  per  car  for  stock  to  the 
National  stock-yards,  and  $110  per  car  for  stock  shipped  to 
Chicago;  that  the  said  railway  company  had  not  paid  Maddox 
vxcept  $128,  and  demanded  judgment  for  $2,349.00. 

The  railway  company  filed  an  answer  containing  a  general 
clenial,  and  setting  up  accord  and  sa^tis&ction  by  thei  payment 
:>{  the  $123.    Maddox  replied  with  a  general  denial,  and  that 
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be  did  not  sign  the  rieceipt  pleaded.  Upon  the  issues,  the  jury 
returned  a  verdict  for  Maddox  for  $768,  and  judgment  was 
duly  entered  therefor.  The  errors  relied  on  for  the  reversal 
of  the  judgment  are — that  there  was  no  evidence  to  justify 
the  verdict;  that  the  court  erred  in  the  admission  of  testimony 
offered  by  the  plaintiff,  and  that  the  court  erred  in  the  rejec- 
tion of  testimony  offered  by  defendant 

The  main  question  for  our  consideration  is,  whether  the 
court  below  committed  substantial  error  in  the  admission  of 
evidence  against  the  objections  of  the  plaintiff  in  error.     If 
suck  error  was  committed,  the  judgment  must  be  reversed. 
A  verdict  based  upon  improper  testimony,  prejudicial  to  the 
rights  of  a  party  to  an  action  properly  excepting  thereto,  can- 
not be  justified.     At  the  trial  of  the  case,  the  defendant  in 
^rror,  to  prove  the  number  of  car-loads  of  cattle  or  live  stock 
shipped  from  Wichita  to  Chicago  and  St  Louis  via  Carbon- 
4ale  and  the  St  Louis,  Lawrence  &  Western  railway  during 
the  shipping  season  of  1874,  produced  and  read  in  evidence, 
against  valid  exceptions,  a  book  of  record  of  the  Atchison, 
Topeka  k  Santa  F6  railroad  company,  kept  at  Wichita,  and 
purporting  to  relate  to  the  shipment  of  stock  over  that  road 
from  Wichita  in  1874,  and  billed  to  St.  Louis  and  Chicago  via 
Carbondale  and  the  St  Louis,  L.  &  W.  railway.     It  appears 
from  the  evidence  that  such  book  was  the  letter-press  copies 
of  quarterly  reports  of  the  shipment  of  live  stock  from  Wichita 
station,  made  by  an  agent  of  the  A.  T.  &  Santa  F6  railroad 
company  to  the  general  freight  agent  of  the  said  companyi 
The  statements  on  the  originals  were  made  from  dray  tickets, 
which  were  all  on  file.     From  examination,  it  seems  the  book, 
or  rather  the  letter-press  copies  therein  inserted,  contained  the 
date  of  shipment,  number  of  the  manifest,  number  of  cars, 
names  of  consignor  and  consignee,  number  of  station  mani- 
fested to,  destination,  kind,  whether  cattle  or  hogs,  number  of 
head,  rate  per  car,  and  amount.     It  must  necessarily  have 
been  made  at  intervals  of  three  months,  of  the  previous  three 
months'  transactions  of  the  A.  T.  k  Santa  Fe  railroad  com- 
pany, made  up  in  such  manner  and  form,  that  by  reference  to 
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Ihe  mauife^tB,  each  of  which  were  nambered,  approaching  one 
handred  in  all,  the  whole  transaction  would  appear.  It  was 
not  a  book  of  original  entries,  nor  ah  account  book,  and  clearly 
comes  within  the  definition  of  hearsay  evidence.  It  was  in- 
competent to  be  received,  and  should  have  been  rejected  by 
the  court  on  the  objections  of  the  plaintiff  in  error.  Such 
records  would  have  been  competent  evidence  in  an  action 
against  the  A.  T.  &  Santa  F6  railroad  company  to  charge  it 
with  the  shipment  of  cattle  therein  entered;  but  as  to  such 
book,  the  plaintiff  in  error  was  a  stranger,  and  could  not  be 
bound  in  any  way  thereby.  The  original  records  in  the  hands 
of  the  general  freight-agent  of  the  A.  T.  k  Santa  Fe  railroad 
company  could  not  have  been  used,  if  they  had  been  produced, 
in  place  of  the  press  copies.  It  is  urged  that  because  the  defend- 
ant in  error  was  the  agent  of  the  St.  Louis,  L.  &  W.  railway  at 
Wichita,  and  the  A.  T.  A  Santa  F&  railroad  was  a  connecting 
line  with  the  St.  Louis,  L.  A  W.  railway,  that  the  A.  T.  & 
Santa  F6  railroad  company  was  the  agent  of  the  St.  Louis,  L. 
&  W.  railway  company,  and  therefore  an  admission  which 
would  be  good  against  the  A.  T.  k  Santa  F6  railroad  company 
would  be  equally  binding  in  the  same  matter  upon  the  St 
Louis,  L.  &  W.  railway  company.  But  neither  by  the  plead- 
ings, written  memorandum,  or  the  evidence  of  the  contract, 
does  it  in  any  way  appear  that  the  A.  T.  &  Santa  Fe  railroad 
company  occupied  any  such  relation  with  the  St  Louis,  L.  & 
W.  railway  company.  On  the  other  hand,  it  does  distinctly 
appear  that  the  purpose  of  the  agreement,  oral  and  written, 
between  the  parties  to  this  action,  was,  that  the  defendant  in 
error  should  use  his  influence  to  ship  cattle  over  the  St  Louis, 
L.  A  W.  railway  to  Chicago  and  St  Louis,  for  certain  com- 
pensation agreed  upon;  and  if  the  cattle  had  been  driven  from 
Wiohita  to  Carbondale,  instead  of  being  conveyed  in  cars,  and 
then  shipped  in  accordance  with  the  contract,  the  defendant 
in  error  would  have  been  entitled  to  compensation.  The  evi- 
dence thus  improperly  admitted  was  very  prejudicial  to  the 
plaintiff  in  error.  It  was  the  only  definite  testimony  offered 
by  him  to  support  the  allegation  in  the  petition  as  to  the  nom- 
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ber  of  cars  shipped  daring  the  season  of  1874  under  his  con- 
tract In  the  al>8ence  of  this  proof,  he  moat  have  Mled  in 
the  trial.  The  judgment  of  the  district  court  was  therefore 
erroneous. 

In  view  of  a  new  trial,  and  the  many  objections  to  the  peti- 
tion in  this  case,  made  by  the  plaintiff  in  error,  and  of  the 
questions  raised  as  to  the  written  memorandum,  it  is  proper 
that  we  should  state,  that  a  contract  which  is  not  required  by 
statute  to  be  in  writing  may  be  partly  expressed  in  writing, 
and  partly  in  an  unwritten  understanding  between  the  parties; 
and  if  so,  such  understanding  may  be  proved  by  parol.  As  it 
cannot  be  contended  that  the  memorandum  copied  in  the  peti- 
tion contained  all  the  terms  of  the  contract,  and  as  it  appears 
from  the  evidence  that  it  was  merely  incidental  and  8ubord>- 
nate  to  the  principal  contract,  and  as  its  expressions  are  so  pb- 
Bcure  and  indefinite,  that  without  oral  testimony,  its  meaning 
cannot  be  understood,  the  oourt  below  properly  allowed  ex- 
trinsic evidence  to  explain  its  terms,  and  to  supply  all  omis- 
sions. Shepard  v.  SaaSj  14  Kas.  448;  Mope  v.  Balerif  68  K.  Y. 
880. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  case  remanded  for  further  proceedings  in  aocorduice  w^th 
this  opinion. 

An  the  Justices  concurring. 
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Albert  PsrBT  v.  N.  N.  Jovbb. 

1.  Akbndicxht,  on  Trial;  Tema;  OmUinuanee.  The  conrt  below,  after  th« 
jury  was  impanneled,  and  after  the  plaintiff  stated  hia  case,  granted 
leave  to  the  defendant  to  verify  his  answer  by  affidavit,  npon  the  condi- 
tion that  the  plaintiff  might  if  he  chose  continue  the  case  till  the  next 
term  of  court  at  defendant's  cost;  Tiddj  no  error  as  against  the  plaintiff. 

S.  Agext;  Power  to  Bind  Prindpdl,  LimiUd  to  Suhjeet-MaUer  of  HU  Agency. 
A.,  who  claimed  to  act  aa  the  agent  of  J.,  employed  P.  to  aaaiat  as  an 
attorney-at-law  in  the  defense  of  an  action  wherein  H.  was  plaintiff  and 
8.  was  defendant  A.  however  had  no  express  authority  to  bo  employ 
counsel,  nor  any  authority  from  J.  except  a  general  authority  to  manage 
certain  property  belonging  to  J.  J.  was  not  a  party  to  said  suit,  nor  inter- 
ested therein,' except  that  the  decision  of  some  of  the  legal  questions  in- 
volved therein  might  as  a  precedent  affect  some  of  the  legal  rights  of  J. 
to  certain  property  of  J.  not  involved  in  said  controversy.  P.  assisted  in 
the  defense  of  said  suit,  but  J.  in  no  manner  ever  ratified  his  employ- 
ment, ffeld,  That  J.  is  not  liable  to  P.  for  his  said  services;  that  a  gen- 
eral authority  given  to  manage  the  property  of  J.  cannot  be  considered 
as  an  authority  to  employ  counsel  in  a  case  ooncenung  some  other  per* 
son's  property. 

Error  from  Doniphan  District  Court 
Action  by  Perryy  as  plaintiff.     Trial,  aod  jadgment  in  fa?or 
of  JoneSy  at  September  Term  1876  of  the  district  court. ,  The 
plaintiff  brings  the  case  here.     The  opinion  will  show  all 
necessary  facts.    . 

Price  ^  Heatlet/,  for  plaintiff 
W.  D.  Webb,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  by  Albert  Perry 
against  N.  N.  Jones,  for  attorney-fees.  The  plaintiff^s  petition 
sufficiently  stated  a  cause  of  action,  alleging  among  other 
things  that  the  plaintiff  was  employed  by  the  defendant,  ''bj 
his  agent  John  H.  Jones,  who,  as  such  agent  of  the  defendan', 
bad  fiill  authority  so  to  do.''  The  defendant  answered  to  thU 
petition  by  filing  a  general  denial,  without  any  verification. 
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Upon  the  pleadings  as  thus  made  up,  the  parties  proceeded  to 
trial.  A  jury  was  impanneled^  and  the  plaintiff  stated  his  case 
to  the  jury.  The  defendant  then  asked  the  court  for  leave  to 
rerify  his  answer  by  afBLdavit  so  far  as  the  same  denied  the 
said  agency  of  said  John  H.  Jones.  The  court  granted  such 
leave  upon  the  condition  that  plaintiff  might  if  he  chose  con- 
tinue the  case  till  the  next  term  of  the  court,  at  the  defendant's 
coets.  The  plaintiff  however  declined  to  continue  the  case,  and 
excepted  to  the  ruling  of  the  court.  The  answer  was  then  veri- 
fied as  permitted  by  the  courts  and  the  parties  then  proceeded 
with  the  trial. 

We  think  there  was  no  error  in  the  above  ruling  of  the 
court.  The  verdict  and  judgment  finally  rendered  in  the  case 
were  for  the  defendant,  and  this  we  think  was  also  right, 
whether  any  error  intervened  during  the  trial  or  not  There 
was  a  total  failure  in  the  evidence,  as  we  think,  upon  an  essen- 
tial fact  in  the  case.  The  preponderance  of  the  evidence,  as 
we  think,  shows  that  the  plaintiff  was  employed  to  assist  in 
the  defense,  as  an  attorney-and-counselor-at-law  in  the  case  of 
O.  G.  Hyatt  against  X.  K.  Stout,  and  that  he  was  so  employed 
by  John  H.  Jones;  but  there  was  no  evidence  tending  to 
to  prove  that  John  H.  Jones  had  any  authority  from  the 
defendant  N.  N.  Jones  to  make  such  employment.  The  action 
in  which  the  plaintiff  was  then  employed  was  one  for  the  re- 
covery of  certain  real  estate.  The  defendant  was  not  a  party 
to  the  suit,  and  had  no  interest  in  the  property  involved  in  the 
controversy.  Nor  could  it  make  any  possible  difference  to 
him,  which  was  adjudged  to  own  the  land,  flyatt,  or  St^ui 
It  is  true,  the  defendant  had  an  interest  in  the  legal  questions 
involved  in  the  controversy,  for  he  had  land  which  beheld 
by  a  title  .al;mo8t  precisely  like  th-f*  title  by  which  Stout 
claimed  the  land  in  controversy.  That  is,  the  decision  ot  the 
legal  question  involved  in  the  Stout  case,  might  be  used  as 
precedents  in  the  decieiont$  of  questions  affecting  the  title  to 
land  which  the  defendant  owned,  not-  involved  in  the  Hyat^ 
Sto^t  controversy.  But  in  no 'other  way  was  the  defendant 
interestied  in- the  Hyatt- Stout  controversy..   The  decision  in 
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the  Stout  case  could  not  directly  affect  any  of  the  defendant's 
legal  rights;  nor  could  the  judgment  to  be  rendered  in  that 
case  be  used  ae  evidence  for  or  against  him.  As  the  defend- 
ant was  interested  in  the  legal  questions  involved  in  the  case, 
it  would  of  course  have  been  very  proper  for  him,  with  the 
consent  of  Stout,  to  have  employed  counsel  to  assist  Stout 
But  of  course  he  could  not  employ  counsel  to  assist  Stout  ex- 
cept with  the  consent  of  Stout.  Stout  had  the  absolute  and 
exclusive  right  to  control  and  manage  the  defense  of  that  case, 
and  the  defendant  had  no  right  whatever  in  the  case  except 
with  the  consent  of  one  of  the  parties.  No  inference  can 
therefore  be  drawn  from  the  mere  fact  that  counsel  were  em- 
ployed in  the  case,  that  the  defendant  employed  them,  or  that 
he  agreed  to  pay  anything  for  their  services.  There  is  no 
room  in  such  a  case  for  implying  or  presuming  a  contract  on 
the  part  of  the  defendant  to  pay  any  portion  of  the  counsel- 
fees. 

But  returning  to  th^  question  of  the  agency  of  John  H. 
Jones.  There  was  evidence  showing  that  John  H.  Jones  was 
an  agent  for  the  defendant  N.  N.  Jones  for  the  purpose  of 
managing  N.  N.  Jones'  property  in  Doniphan  county.  There 
was  a  power-of-attorney  introduced  in  evidence,  showing  that 
the  defendant  authorized  John  H.  Jones  ''to  donate  to  the 
state  of  Kansas  all  streets  and  alleys  in  the  Normal  addition 
to  the  town  of  Troy,  in  said  state  of  Kansas;  also  to  sell  any 
lots  or  blocks  in  said  Normal  addition,  and  execute  bonds  for 
deeds;  also  to  collect  rents  and  other  debts  owing  to  me  [K. 
N.  Jones]  in  the  state  of  Kansas.'^  There  was  also  evidence 
introduced  showing  that  John  H.  Jones  had  the  general  man- 
agement and  control  of  the  real  estate  of  the  defendant  sitna- 
ted  in  Doniphan  county;  that  he  had  previously  purchased  a 
portion  of  the  same  for  the  defendant;  that  he  rented  the 
same,  and  collected  the  rents  therefrom,  and  paid  the  taxes 
thereon.  But  there  was  not  a  particle  of  evidence  introduced 
or  offered,  that  tended  to  show  that  any  express  aathority  was 
ever  given  by  the  defendant  to  John  H.  Jones  to  employ  an 
attorney  in  the  Hyatt-Stout  case,  or  indeed  in  any  other  esse 
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institated  prior  to  the  determination  of  the  Hyatt-Btont  oaae; 
and  the  said  John  H.  Jones  never  did  employ  an  attorney  for 
the  defendant  in  any  case  prior  to  that  time.  Express  au- 
thority however  has  since  that  time  heen  given  to  said  John  H. 
Jones  to  employ  a  particular  attorney  for  the  defendant  in  this 
and  one  other  case,  upon  certain  express  conditions,  in  both 
of  which  cases  the  defendant  was  a  defendant,  and  directly  in- 
terested in  the  subject-matter  of  the  litigation.  And  there 
was  no  evidence  introduced  or  offered  tending  to  show  that 
the  defendant  ever  ratified  the  employment  of  the  plaintiff  in 
Baid  Hyatt-Stout  case.  We  would  therefore  think,  that  the 
plaintiff  wholly  failed  to  make  out  his  case.  A  general  au- 
thority given  to  manage  the  defendanf^  jproperty  can  hardly  be 
considered  as  an  authority  to  employ  counsel  in  a  case  con- 
cerning acme  other  person^s  property.  This  general  authority 
however  was  not  given  by  any  express  words.  It  is  merely 
inferred  from  the  acts  of  the  parties.  The  only  express  au- 
thority shown  to  have  ever  been  given  was  that  given  by  said 
power-of-attomey. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


SswiNO  Machinb  Compant  v.  John  S.  Rsdfibld. 

Practick;  PtAADiHo;  Issub;  (hrder,CfranHng  Leave  to  Antwer,  Plaintiff  sued 
defendant  before  a  justioe  of  the  peace  on  a  bond,  and  filed  a  fall  statement 
of  his  canse  of  action  in  a  bill  of  particnlan,  attaching  thereto  a  copy  o( 
the  bond.  Defendant  filed  no  pleading.  After  Judgment,  defendant  ap* 
pealed  to  the  district  court,  and  there,  at  one  term,  by  consent  an  order 
was  entered  for  defendant  to  answer  in  twenty  days  frova.  the  dose  of 
the  term.  At  the  next  term,  the  time  having  elapsed,  and  no  answer 
having  been  filed,  the  case  was  tried.  Defendant  offered  evidence  of 
payment,  which  was  admitted  over  the  objection  of  the  plaintiff:  Held, 
That  tlM  order  for  answer  was  mandatory  and  not  pen^isslve;  that  the 
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defendant  was  in  de&ult,  and  that  evidence  of  payment  was  inadmiasi- 
ble  under  the  pleadings,  and  that  it  was  substantial  error  to  admit  such 
eridence.    IKuhuke  v.  WrigU,  2^-467.] 


Erroft  from  Bourbon  District  Court 

Action  brought  by  the  Grover  ^  Baker  Sewing  Machine  Co. 
against  Bedfieldy  on  a  bond  given  by  one  0' Conner  as  princi- 
pal, and  Bedfield  as  surety,  for  the  faithful  performance  by 
O'Conner  of  his  duties  and  obligations  as  agent  of  said  Sewing 
Machine  Co.  The  proceedings  in  the  court  below,  and  the 
error  complained  of,  fully  appear  in  the  opinion-  The  district 
court,  at  the  December  Term  1875,  gave  judgment  in  favor  of 
Bedfield^  and  the  plaintiff  brings  the  case  here. 

Eugene  F.  Ware^  for  plaintiff. ; 
HuUtt  ^  Mc  Cleverly y  for  defendant. 

The  opinion  of  the  court  was  deli\rered  by 

Brewer,  J.:  The  plaintiff,  sued  the  defendant  before  a  jus- 
tice of  the  peace,  on  a  bond.  The  defendant  appeared  by 
himself  and  attorney,  but  introd\ice'd  no  testimony,  and  judg- 
ment was  rendered,  22d  July  1876,  in  favor  of  the  plaintiff 
stetemtniof  ^^^  ^^^  ^^^  costs.  Thc  defendant  had  not  filed,. 
thecMe.  ^^^  Yiad  not  been  required  to  file,  any  pleading  in 
the  justice's  court.  The  defendant  duly  appealed  on  July 
28th.  At  the  September  term  of  the  district  court,  and  on 
October  6th,  the  case  w^  called  ai^d  continued,  and  tjie  fol- 
lowing journal  entry  made  : 

{TiiU.)  "By  consent  of  partite,  d^efendant,  to  answer  in- 
twenty  days  from  the  rising  of  this  t^eriia  of  court,  and  plain- 
tiff five  days  to  reply.  This  ^tifHi  is  |C0[]^tinue.d  until  n^ 
term."  /    • 

The  case  was  reached  atthe  Aext  tarm^of  court  on  Decem- 
bei*  24th.  The  defendant  had  filed  no  pleading  whatevfet,  and 
the  twenty  days  had  long  expired.  Upon  tie  call  of  the  case 
the  parties  announced  themselves  r^y,  find  ^tered  upon  the 
tdalf  wheifeupon   plaintiff  m6ved  for  agudgmeot  i]]iion  the 
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pleadings,  as  for  a  default.  The  defendant  interposed  a  verbal 
plea  of  payment,  and  objected.  The  court  sustained  defend- 
ant's objection,  and  the  plaintiff  excepted.  The  plaintiff  then 
offered  in  evidence  the  original  bond  sued  on,  and  tlien  rested. 
The  defendant  offered  the  evidence  of  two  witnesses  to  prove 
payment,  to  which  plaintiff  objected,  on  the  ground  that  the 
defendant  had  not  answered  in  the  case,  and  that  there  was 
no  issue  joined,  and  that  the  evidence  offered  by  the  defend- 
ant tended  to  establish  no  issue  made  by  the  defendant,  or  by  • 
the  pleadings  in  the  case.  The  court  overruled  the  objection, 
and  the  plaintiff  duly  excepted.  Finding  and  judgment  in  far 
vor  of  defendant  Two  motions  for  a  new  trial  were  also  over- 
ruled and  excepted  to. 

Was  there  error  in  the  ruling  of  the  court  at  the  trial?  We^ 
are  inclined  to  think  there  Was,  and  that  the  error  was  one  of' 
8ufl5cient  importance  to  compel  a  reversal.  At  the  time  of 
these  proceedings,  cases  on  appeal  frcfm  a  justice's  court  to. 
the  district  court  were  to  be  tried  upon  the  original  papers,- 
unless  thelatter  court  "in  furtherance  of  justice  allow  amended 
pleadings  to  be  made,  or  new  pleadings  to  be  filed."  (Laws' 
1870,  p.  184,  §7.)  The  court  then  had  power  to  require  an 
answer  to  be  filed,  for  though  the  language  of  the  statute  is 
"allow,"  yet  we  think  this  grants  something  more  than  mere 
authority  to  consent  But  even  if  not,  the  order  in  this  case 
was  by  consent  of  parties,  and  the  court  certainly  had  the 
power  to  enforce  compliance  with  an  order  to  the  entry  of  which 
the  parties  had  consented.  It  seerns  to  us  also,  that  iit  was  the 
duty  of  the  court  to  enforce  the  order,  and  that  the  plaintiff 
had  a  right  to  rely  upon  compliance,  or  take  advantage  of  the 
default  Wd  are  aware  that  the  matter  of  filing  pleadings  is 
largely  within  the  discretion  of  tlie  trial*  ijourt,  atid  that  this 
court  will  not  interfere  unless  that  discretion  appears  to  have 
been  abused.  In  thi^  ease  the  court  might  at  the  time  of  trial 
have  allowed  an  answer  to  be  filed,  although  the  twenty  days 
named  in  the  order  had  elapsed,  though  in  sueh  event*  tKe 
plaintiff  would  doubtless  have  been  entitled  to  a  continuance. 
It  mighi  too  bpon  a  proper  showing  have  set  aside  fhiBOonsent- 
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order  for  pleading,  and  left  the  case  to  be  tried  npon  simply 
the  original  papers.  But  nothing  of  this  kind  occarred,  No 
order  was  made  before  that;  no  application  for  an  order.  The 
trial  commenced  upon  simply  the  bill  of  particulars,  with  de- 
fendant in  de&ult  for  want  of  answer.  Even  on  the  trial  no 
leave  was  sought  or  given  to  file  answer,  nor  was  any  motion 
made  to  set  aside  the  order  for  pleading.  In  short,  the  court 
ruled  as  though  no  answer  were  necessary,  and  no  order  had 
ever  been  made  to  answer.  This  ruling  was  erroneous.  There 
was  no  exercise  of  discretion  as  to  filing  pleadings,  but  a  ^• 
rect  ruling  upon  the  legal  rights  of  parties  under  existing 
pleading  and  order.  It  is  precisely  the  same  as  though  a 
petition  had  been  originally  filed  in  the  district  court,  and 
the  defendant  had  fieuiled  to  answer.  It  would  then  clearly  be 
error  for  the  court  upon  trial  to  perndit  defendant  to  prove 
payment;  and  it  would  be  none  the  less  error  because  of  the 
power  of  the  court  to  permit  defendant  to  file  an  answer  al- 
leging payment. 

For  this  error  the  judgment  must  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

AU  the  Justices  concurring. 


Thomas  Butohbb  v.  Taylor,  Wilsok  &  Co. 

Appeal;  Final  Judgment;  Order  Diseohnng  AUachmenL  An  order  of  a  Jus- 
tice of  the  peace,  dissolving  an  attachment  under  section  53  of  the  Jos- 
tioes  act,  is  not  a  ''final  Jadgmentf'  within  the  meaning  of  section  120 of 
the  justices  act  relating  to  appeals;  and  therefore  no  appeal  will  lie  from 
sach  an  order  to  the  district  court    [BosUm  v,  Wright,  3-227. 

Error  from  Atchison  District  Oowri. 

Thb  only  question  here,  is  whether  an  appeal  will  lie  from 
an  order  of  a  justice  of  the  peace  dissolving  an  attadbmient 
Such  appeal  was  dismissed  by  the  district  court,  at  the  Ko- 
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vember  Term  1876.    Butcher^  plaintiff,  and  appellant,  brings 
the  case  here  on  error. 

F.  D.  Mils,  for  plaintiff. 

JSherest  ^  WaggeneTy  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  plaintiff  in  error  commenced  an  action 
in  a  justice's  court  against  the  defendants  in  error  for  the  rent 
of  a  certain  stone  building,  and  also  at  the  same  time  pro- 
cured an  order  of  attachment  to  be  issued  against  tbe  prop- 
erty of  the  defendants.  Afterward  the  defendants  filed  an 
affidavit  denying  tbe  grounds  upon  which  said  order  of  attach- 
ment was  procured,  and  moved  the  court  to  dissolve  tbe  at- 
tachment under  section  68  of  the  justices  act  That  section 
reads  as  follows: 

*^Sec.  68.  If  the  defendant  sball,  before  the  trial  is  com- 
menced, file  an  afiidavit  denying  tbe  grounds  laid  for  the 
attachment  in  the  plaintiff's  affidavit,  the  justice  shall,  on  rea- 
sonable notice  in  writing  being  given  to  the  opposite  party, 
proceed  to  examine  into  the  truth  of  the  grounds  laid  for  such 
attachment,  and  shall  hear  such  evidence  as  may  be  produced 
by  either  party;  and  if  it  appear  that  such  grounds  are  not 
sustained  oy  the  evidence,  the  justice  shall  discharge  the  at- 
tachment" (Gen.  Stat.  787.) 

A  hearing  was  afterward  had  as  to  the  truth  of  the  grounds 
for  said  attachment — both  parties  appearing,  and  the  plaintiff 
introducing  evidence — and  on  such  hearing  the  justice  dis- 
solved the  attachment,  and  adjudged  the  costs  of  the  attach- 
ment against  the  plaintiff.  Afterward  a  trial  was  had  upon 
tbe  merits  of  the  action,  which  resulted  in  favor  of  the  plain- 
tiff. Aft^erward  the  plaintiff  took  an  appeal  to  the  district 
court  from  the  decision  of  the  justice  on  said  attachment- 
proceedings,  but  did  not  pretend  to  take  any  appeal  from  the 
judgment  of  the  justice  on  the  merits  of  the  action.  In  the 
district  court  the  defendants  moved  to  dismiss  the  appeal  on 
the  ground,  among  others,  that  such  appeal  was  null  and  void. 
The  court  thereupon  sustained  said  motion,  and  dismissed  said 
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appeal,  and  the  plaintiff  excepted,  and  now  brings  the  case  to 
this  court  for  review. 

The  plaintiff  founds  his  appeal  on  section  120  of  the  justices 
act,  which  reads  as  follows: 

"Sbc.120.  In  all  cases  not  otherwise  specifically  provided 
for  by  law,  either  party  may  appeal  from  the  final  Judgment 
of  any  justice  of  the  peace  to  the  district  court  of  the  county 
where  the  judgment  was  rendered/'  (Gen.  Stat  800.) 

It  will  be  noticed  that  this  section  authorizes  an  appeal  only 
from  a  "final  judgment."  Now  was  the  order  of  the  juatice 
discharging  said  attachment  a  final  judgment?  We  think  not« 
Boston  V.  Wright,  8  Kas.  227;  Davis  v.  Perry,  46  Mo.  449;  Arir 
derson  v,  Moberly,  46  Mo.  191;  WcUser  v.  Haley,  61  Mo.  445; 
Jones  V.  Snodgrass,  54  Mo.  597;  Bray  v.  Laird,  44  Ala.  295; 
Harrison  v.  Thitrston,  11  Fla.  807;  Abbott  v.  Zeigler,  9  Ind.  512; 
Gutter  V,  Gumberts,  8  Ark.  449.  "A  judgment  is  the  final  de- 
termination of  the  rights  of  the  parties  in  an  action."  (Gen. 
Stat.  p.  704,  §  895;  id.  p.  814,  §  185.)  And  a  final  judgment  ia 
not  less  final  than  a  mere  judgment.  The  order  taxing  coeta 
on  discharging  an  attachment,  is  not  final,  hut  may  be  reex- 
amined and  modified  by  the  same  court  at  any  time  up  to  the 
final  taxation  of  costs  in  the  action.  In  this  very  action  the 
order  taxing  costs'  in  the  attachment-proceedings  was  modified 
by  the  justice  after  the  final  judgment  on  the  merite  of  the 
action  was  rendered. 

The  judgment  of  the  court  below  dismissing  the  plaintiff'fl 
appeal  will  be  affirmed. 

Brewer,  J.,  concurring. 

HoRTON,  0.  J.,  not  sitting  in  the  case,  having  been  of  coun- 
sel in  the  court  below. 
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John  Hanhon  v.  Hbnrt  H.  Houstoh. 

1.  Agsmt,  ahd  Aobnct;  Powen  of  Agent,  LimiUd  by  Letter  of  Appointment 
H.  owned  certain  county  bonds  and  coupons  issued  by  the  county  of 
Leavenworth,  and  payable  at  the  Metropolitan  National  Bank  of  New 
York.  These  bonds  had  long  been  over-due  and  dishonored,  and  their 
negotiability  destroyed.  H.  resided  in  Philadelphia,  and  sent  said  bonds 
in  a  letter  to  M.,  who  resided  in  Leavenworth  county,  stating  in  said  let- 
ter as  follows:  "I  send  you  the  following  bonds  and  coupons  of  the 
county  of  Leavenworth  which  you  will  please  do  the  best  you  can  in  9et^ 
tlement;  treat  them  the  same  as  you  would  if  they  were  your  own/'  (giv- 
ing a  description  of  the  bonds,  and  then:)  "We  had  the  bonds  and 
coupons  that  were  due  presented  for  payment  at  the  Metropolitan  Bank^ 
New  York.  They  said  there  was  no  money  to  meet  them,  and  had  not 
been  for  some  years.  Hoping  you  may  be  able  to  make  a  setUemerU,"  etc. 
Heldf  That  said  letter  did  not  give  to  M.  any  power  to  sell  said  bonds  to 
a  third  person,  or  any  power  to  authorize  any  other  person  to  do  so. 

2. OnauthmigedScUe,  ii  Void,    Afterward  M.  delivered  said  bond^ 

to  S.,  an  attorney-at-law  and  business  agent,  though  not  a  dealer  in 
bonds,  for  the  purpose  that  S.  should  collect  the  amount  thereof  from 
the  county  in  money  or  new  bonds,  or  in  both ;  but  S.,  in  violation  of 
his  duty,  sold  said  bonds  to  J.  H.,  a  third  person,  for  a  valuable  consider- 
ation.   Meldf  That  such  a  sale  was  void.    iEgg<xn  v.  Briggs^  23-710,  716.] 

3.  Estopfbl;  WhaJt  FiKstM  hdd  No  Estoppel,  S.  had  said  bonds  in  his  posses- 
sion about  three  weeks  from  the  time  he  rec^ved  them  until  he  sold 
them.  At  first  he  informed  J.  H.  and  others  that  he  had  them  for  col- 
lection, but  afterward  he  offered  them  for  sale  to  several  persons.  M.  at 
one  time,  on  the  request  of  S.,  consented  that  8.  might  receive  offers 
for  said  bonijUi  for  the  purpose  of  sending  auch  offers  to  H. ;  but  M.  never 
authorized  S.  to  offer  said  bonds  for  sale,  and  neither  M.  nor  H.  ever 
knew  until  after  the  sale  that' 8.  ever  did  offer  the  same  for  sale.  .  S: 
reported  two  offers  for  the  bonds  to  M.,  and  M.  reported  one  of  such 
offers  to  H.,  who  declined  the  offer.  Hdd,  That,  taking  all  of  the  facts 
of  this  case  together,  they  did  not  authorize  8.  to  make  said  sale,  and 
they  do  not  estop  H.  from  denying  the  authority  of  8.  to  make  the  sale; 

Error  from  Leavenworth  District  Court. 

.  AoTioN.by  Senrj/  H:  Houston^  against  John  Hamvoriy  and  the 
iBoard  of  Ckfunty  Commismners  of  Leavenworth  conniy,  to  re- 
oover  the  moneys  4ue  on  fonr  certain  bonds  issued  by  said 
county  o£  Leavenwortb  on  the  1st  of  Angust  1865«  Plaintiff 
alkgisd  that  the  bonds  beloi;i£eid  to  him,  and  tliat  they  had 

«9— 19ra«. 


Digitized  by 


Google 


t 


662  SUPREME  COURT  OF  KAJTSAS. 

Hannon  ▼.  Hooston. 

been  unlawfully  coaverted  by  the  defendants.  The  facts  are 
fiilly  stated  in  the  opinion,  infra.  The  district  court,  at  the 
March  Term  1876,  gave  judgment  in  fiivor  of  Sonstm  and 
against  the  Board  of  County  ChmmissionerSj  for  $8,038,  and 
costs,  and  in  said  judgment  it  was  determined  that  defendant 
JSdnnon  was  personally  liable  for  |910  of  the  whole  sum  found 
due.  Defendant  Sannon  appeals,  and  brings  the  record  here 
by  petition  in  error,  joining  plaintiff  Houston  and  the  Board  of 
County  CommissionerSf  as  defendants  in  error. 

StSllings  ^  Fenlon^  for  Hannon,  plaintiff  in  error,  contended, 
that  the  bonds  in  suit  had,  through  the  agency  of  Houston's 
friend  and  his  agent,  been  hawked  about  the  streets  for  sale 
for  two  or  three  weeks,  until  Hannon  was  induced  to  purchase 
them  and  part  with  I960,  the  price  paid  for  them.  Haanou 
had  a  right  to  have  the  question  of  the  power,  actual  or  con- 
structive,  of  Martin  or  Spry,  to  dispose  of  these  bonds  sub- 
mitted to  a  jury,  and  whetiier  the  plaintiff  below  could  recover 
either  the  bonds  or  their  price  without  tendering  or  offering 
back  the  money  paid,  a  part  of  which  Spry  had,  and  a  part  of 
which  was  returned  to  the  credit  of  Martin.  The  principle  of 
law  is  a  familiar  one,  and  one  which  this  court  has  applied  in 
the  case  of  MaUmy  v.  Clarke  6  Kas.  82,  that  if  one  of  two  innocent 
persons  must  suffer  by  the  act  of  a  third,  he  who  enabled  that 
third  party  to  do  the  injury  must  bear  the  loss,  (4  Ohio  St 
629;  84  N.  T.  59;  68  Penn.  St  87;  Story  on  Agency,  §§66, 98, 
94;  42  Iowa,  118.)  There  can  be  little  doubt  that  the  acts  of 
Houston  in  placing  his  bonds  in  the  hands  of  a  firiend,  with 
instructions  to  treat  them  as  his  own,  and  allowing  them  to  be 
hawked  about  the  streets  for  offers,  resulted  in  deceiving  tihe 
plaintiff  in  error  into  buying  the  bonds  and  paying  the  money 
for  them.  It  is  the  same  in  principle  as  that  of  a  man  who 
sends  his  servant  to  a  horse-market  with  his  horse,  in  which 
case  if  the  servant  wrongfully  sell  the  horse,  the  owner  is 
boun<l,  because  by  his  acts  the  apparent  authority  is  given  to 
the  servant  to  selL  These  bonds  were  negotiable,  and  trati> 
ferable  by  delivery;  and  the  conduct  of  fhe  princi{Mil  indnoed 
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the  agent  himself,  though  as  well  a  lawyer  as  commission 
agent,  to  think  he  had  power  to  sell.  Bat  the  plaintiff  in 
error  is  told  hy  the  court  helow,  that,  although  the  manner  in 
which  Houston  conducted  this  affair,  induced  Bprj  to  helieve 
he  could  sell,  and  Hannon  to  purchase  and  place  the  I960  in 
possession  of  Spry  in  place  of  the  bonds,  yet  that  Houston 
can  repudiate  the  action  of  Spry  without  tendering  back  the 
money  or  any  part  of  it  We  submit  that  such  is  not  the 
law. 

M.  L.  Ghddard,  J.  W.  TayloTy  and  J*  d  Douglass,  for  the 
county  of  Leavenworth,  submitted,  that  the  county  board, 
although  a  defendant  in  error  upon  the  record,  was  in  &ct 
in  the  position  of  a  complaining  party,  and  could  properly 
object  and  complain  of  the  judgment  of  the  district  court 
The  county  cannot  be  a  party  to  a  conspiracy;  it  is  bound 
only  by  the  lawful  and  authorized  acts  of  its  board  of  commis- 
sioners.  To  make  the  county  liable,  the  plaintiff  relies  on 
the  alleged  illegal  and  fraudulent  acts  of  certain  officers.  The 
acts  of  Ashby  the  chairman,  of  Diefendorf  the  clerk,  and  of 
Hannon  the  chairman  of  the  committee  of  ways-and-means, 
he  alleges  to  be  unauthorized  and  unlawful.  If  so,  the  county 
was  not  affected  thereby;  19  Pick.  611;  81  Ala.  469;  8  Ool. 
205.  But  the  four  bonds  mentioned,  if  otherwise  valid,  were 
at  the  time  of  the  commencement  of  the  addon,  barred  by  the 
statute  of  limitations.  The  payment  to  Spry  was  an  un- 
lawfiil  and  unauthorized  act  of  the  treasurer,  and  was  made 
upon  outlawed  coupons,  detached  from  the  bonds.  Such 
payment  was  made  without  the  knowledge  or  sanction  of  the 
board.  By  subsequently  approving  of  the  treasurer's  account, 
it  cannot  be  held  to  have  intended  to  ratify  such  illegal  acts, 
when,  as  a  matter  of  &ct,  it  had  no  knowledge  it  had  been 
done.  The  county  is  not  estopped  from  questioning  the  allow- 
ance of  an  illegal  claim  by  the  board  of  commissioners;  76  HI. 
545;  4  Wend.  455.  If  the  commissioners  can  by  payment  of 
interest,  or  acknowledgment  in  writing,  prevent  the  statute 
from  rannitig,  such  payments  should  certainly  be  made  with 
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a  view  of  accomplishing  that  end,  and  not  inadvertentiy,  as  in 
this  case;  32  111.  882,  386.  The  only  meroher  of  the  board 
who  had  knowledge  that  the  payment  of  these  coupons  had 
been  made  at  the  time  the  treasurer's  account  was  approved 
was  Hannon,  the  party  that  the  plaintiff  charges  with  fraad, 
and  upon  whose  fraudulent  actions  he  based  his  right  to  re- 
cover, and  notice  to  him  should  not  be  considered  notice  to 
the  board. 

Clough  ^  Whsaiy  for  Houston,  plaintiff  below,  as  to  the  stat- 
ute of  limitations  set  up  in  the  answer  of  the  county,  coa- 
tended,  that  the  payment  to  Spry  and  Hannon  of  interest  on 
the  bonds,  and  the  fact  that  such  payments  were  approved, 
and  credit  therefor-  given  to  the  county  treasurer,  by  the. 
county  board,  and  the  fiekct  that  taxes  were  levied  by  the 
county  for  interest  on  eaid  bonds  in  1871,  1878,  1874  and 
1875,  and  particularly  the  paying  of  interest  to  Spry  in  May 
1875,  saved  the  case  from  being  barred  by  the  five-years' 
limitation  law,  even  if  but  for  such   payment  the  action 
against  the  county  would  have  been  barred.     And  further  \u 
this  connection,  as  to  the  effect  of  the  payment  of  interest,  we 
refer  to  49  K  Y.  155;  21  La.  An.  428;  51  Mo.  81.    But  the 
four  bonds  were  overdue  when  Houston  first  in  March  1875 
sent  them  to  Martin,  and  they  had  for  years  been  overdue  at. 
the  time  Hannon  claims  hebought  them  from. Spry.     And  as 
Houston  did  not  authorize  any  person  to  sell  the  bonds,  and 
has  not  ratified,  any  pretended  sale  thereof,  therefore,  even  if 
Haunon.had  barui  fide  purchased  the  bonds  from  Spry,  without 
the  notice  that.  Spry  had  them  for  collectidn  only,  HannoQ 
would  not  have  acquired  any  right  to  the  bonds,  ^.nd. any  pay- 
ment of  interest  or  principal  thereon  Xo*  Hannon  would  not; 
avail  the  county  as  a  payment  ad  againat  Hotistom^.  ,  An  .ove^.• 
due  note. or  bill  is,  as  to  a  sale  or  transfer  (heiretof  by  ]|  pejrson. 
not  authorised  to  sell  or  transfer  the  same,  ^vcnrned  by  the 
same  rules  as  the  sale  of  a  cord  of  wood^  or.  say  otiier  article 
of  that  description.     The  rules  in  relation  to  negotiable  pi^p^ 
have  id  auch  ease  no  applicMion,  so  &r  as  the  queation  ef 
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right  or  title  is  concerned,  even  though  the  note,  or  ot^er 
Degotiable  security  be  payable  to  bearer,  or  indorsed  in  blank. 
One  who  buys  a  note,  bill  or  other  negotiable  security,  b<ma 
Jide,  and  for  value,  after  ii  is  duey  from  one  who  has  no  title  to 
it,  acquirds  no  tiUe  against  the  true  owner;  6  Wallace,  492; 
8  G^.  421,  424,  428  to  485.  And  see  also,  89  Barb.  645;  17 
Conn.  511;  4  B.  <&  C.  830;  10  E.  C.  L.  R.  602.  Hannon  is 
liable  to  Houston  for  whatever  money  he  received  or  converted 
to  his  own  use  on  account  of  said  bonds.  As  Hannon  did  not 
acquire  any  right  to  said  bonds  by  his  purchase  thereof  from 
Spry,  therefore  any  payment  to  him  by  the  county  does  not 
operate  as  a  credit  in  favor  of  the  county  as  against  Houston, 
and  the  county  remains  liable  to  Honston  for  the  full  amount 
of  the  bonds  and  interest  thereon  from  the  timethe  same  came 
due;  Byles  on  Bills,  p.  842;  2  Pars.  Notes  and  Bills,  211;  2 
Camp.  485;  14  TSjbb.  542.  The  county  had  notice  that  Spry 
had  the  bonds  for  collection  only— -had  notice  that  he  could 
not  selL  The  whole  business  in  regard  to  the  bonds  was  be- 
tween Spry  and  agents  and  financial  agents  of  the  county; 
and  we  submit  that  Hannon  and  the  county  each  had  notice^ 
Hannon  personally,  and  the  county  by  ita  officers,  that  Spry 
had  no  authority. other  than  to  eoUeci  the  bands;  (i2  Yt  126;* 
27  Miss.  284^)  and.  that  was  sufficient  affirmative  notice  to: 
render  Hannon's  pretended  purchase  a  wrongful  and  fraudu*-' 
lent  act;  4  Kas.  412;  2  La.  An.  577,  666;  1  Freeman's  Ch. 
(Miss.)  417;  21  Wallace,  198.  An  attorney-at-la^,  who  has 
been  employed  to.  collect  a  claim-,  has  no  power  to  sell  the 
claim  unless  by  express  authority,  from  his  client;  18  Ohio, 
411;  6  Vt  846;  1  BaUey  (S.  C.)  437;  58.P«nn.'St  196;  89 
Md.  486i  One  whoihas  a  promissory  note  put  in  his  handa 
for  collection,  has  .no  authority  thereby  tO'  transfer  it;  6 'Ind.. 
216;  18.N.H.  104;  44  N.  H.  854;  10  N.  J.VEq.  21. .  AYi  at- 
torney (iannot  compromise  his  client's  cauae  WiihbuX  his  con* 
sent;  85.  Tex.  711;  23  Mo..  887.  An  attorney  clothed  with 
no  other  authbrily  than  that  conferred  by  his  retainer,  has  no 
authority  to  compromise  aiid  discharge  his  client's  claim;  8 
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Mete.  (Ky.)  488.  An  attorney  who  has  a  claim  for  collection 
cannot,  without  authority  from  his  client,  take  a  bond,  or 
anything  else  but  money,  in  satis&ction  of  the  debt;  8  Md. 
Ch.  Decis.  892;  8  Black£  291;  14  8.  &  R.  209;  8  Ind.  827. 
An  'attorney-at-law  cannot  bind  his  client  by  a  contract  en- 
tered into  on  his  behalf  without  authority  conferred,  or  subse- 
quent ratification;  86  Maine,  149;  68  N.  C.  841;  8  Blackfl  291. 
The  power  to  aeiile  given  by  Houston  to  Martin,  did  not  give 
power  to  seUy  and  general  words  in  Houston's  letter  to  Martin 
must  be  construed  with  reference  to  the  specuU  matter;  14  Gal. 
896;  88  Mo.  228;  28  Wis.  689;  10  Mich.  857.  When  one 
deals  with  another  as  an  agent,  he  is  bound  to  ascertidn  the 
extent  of  his  authority;  and  if  the  agent  exceeds  his  author- 
ity, the  principal  will  not  be  bound;  12  8.  A  M.  898.  Where 
an  agent  varies  from  a  particular  authority  given  him,  his 
acts  will  not  bind  hie  principal;  8  Eng.  227;  11  Barb.  652. 
An  agent  cannot  bind  his  principal  by  any  act  or  dedaration, 
which  is  out  of  the  scope  of  his  authority;  11  Eng.  Law  and 
Eq.  424;  Walker,  149;  7  Wis.  419;  Ware,  176;  10  Mass.  897, 
408;  15  Johns.  44;  6  Yt  884;  8  Wend.  494;  4  J.  J.  Marsh. 
456 ;  18  Johns.  868 ;  1  Hill,  (  8.  C.)  204,  Agent  deviating  from 
his  special  duty — act  void;  6  Monr.  577.  A  person  is  bound 
to  know  the  extent  of  power  of  the  agent  with  whom  he  is 
dealing;  9  Port  210;  8  Kas.  297,  800. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J.:  This  was  an  action  on  four  certain  bonds 
issued  by  Leavenworth  county  to  the  Union  Pacific  Baiiway 
Company.  These  bonds  are  part  of  the  same  issue  of  bonds 
as  those  which  were  held  to  be  valid  and  binding  obligations 
against  the  county  of  Leavenworth  in  the  cases  of  Leavenworth 
Oofwutg  V.  Miller^  7  Eiis.  479,  and  Leavenworth  CouHt}/  v.  MggtJ^ 
bothaMy  17  Eas.  62;  and  nothing  therefore  need  be  said  in  this 
case  with  regard  to  their  validity.  The  judgment  rendered 
by  the  court  below  in  this  case  was  in  fisvor  of  Houston,  plain- 
tifi*  below,  for  the  sum  of  #8,088.    It  was  so  rendered  that 
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Houston  might  collect  the  whole  of  the  judgment  from  the 
county  of  Leavenworth,  or  might  collect  $910  of  the  same 
from  John  Hannon,  (one  of  the  defendants  helow,  and  now 
plaintiff  in  error,)  and  the  balance  from  Leavenworth  county, 
Sut  in  caae  he  collected  the  whole  of  the  judgment  from 
Leavenworth  county,  then  the  county  was  given  the  right 
to  collect  said  $910  from  Hannon.  Soth  Hannon  and  the 
county  now  claim  that  said  judgment  was  erroneous,  and  both 
now  seek  to  have  the  same  reversed  so  far  as  it  was  rendered 
in  favor  of  the  plaintiff  Houston.  Both  Hannon  and  the 
county  will  therefore  be  considered  in  this  court  as  plaintiffs 
in  error,  upon  the  errors  assigned  by  each  respectively.  Said 
bonds  belonged  to  Houston,  and  were  sold  by  one  George  H. 
Spry  to  Hannon;  and  the  principal  question  involved  in  the 
case  is,  whether  Spry  had  any  authority  to  sell  said  bonds. 

The  facts  of  the  case  so  £fu*  as  it  is  necessary  to  state  them, 
are  as  follows:  Houston  resided  in  Philadelphia,  Pennsylvania. 
The  other. persons  hereinafter  mentioned  resided  in  Leaven- 
worth county,  Kansas,  and  the  most  of  them  in  Leavenworth 
city.  Said  bonds  were  for  $500  each,  and  were  numbered  re- 
sutementof  spectivcly  88, 89, 40,  and  41.  Each  bond  had  one  or 
****^  more  interest  coupons  attached  to  it,  and  there  were 

eight  coupons  in  all.  These  coupons  were  for  the  semi-annual 
interest  accruing  on  the  bonds,  and  each  coupon  was  for  |17.50. 
Both  the  bonds  and  the  coupons  were  payable  by  the  county  of 
Leavenworth  at  the  Metropolitan  National  Bank  of  New  York. 
On  the  2d  of  March  1875,  Houston,  who  was  then  the  owner 
of  the  bonds,  with  said  coupons  attached,  sent  them  all  to  one 
William  A,  Martin  at  Leavenworth  with  the  following  letter, 
to- wit: 

Philadblphia,  March  2d,  1876. 

Wh.  a.  Maetdt,  Leavenworth — Dear  Sir:  I  send  you  the 
following  bonds  and  coupons  of  the  county  of  Leavenworth, 
which  von  will  please  do  the  best  you  can  in  aeUUmmt.  Treat 
them  the  same  as  you  would  if  they  were  your  own.  Nos.  89, 
41,  two  bonds,  series  B,  each  $500,  due  Mch.  1,  1868,  with 
coupons  for  $17.50,  each.    Nos.  88,  40,  two  bonds,  series  C, 
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each  $600,  dae  Mch.  1, 1869,  with  three  coupons  for  $17.50, 
each.  Nob.  51,  56,  58,  three  bonds,  series  D,  each  $1,000,  due 
Sept  1, 1865,  with  fifteen  coupons  for  $85  each«  We  had  the 
bonds  and  coupons  that  were  aue  presented  for  payment  at  the 
Metropolitan  6ank,  N".  T.  They  said  there  was  no  money  to 
meet  them,  and  had  not  been  for  years.  Hoping  you  may  be 
able  to  make  a  settlement^  I  am  yours  truly, 

H.  H.  HousTOK,  (Pr.  Geo.  B.  B.) 
Said  bonds  numbered  51,  56  and  68  have  nothing  to  do  with 
this  case.  On  May  8d  1875,  (which  was  the  first  Monday  of 
May,)  the  board  of  county  commissioners  of  the  county  of 
Leavenworth  were  to  meet  in  session.  On  that  day,  Martin 
handed  said  bonds  and  coupons  to  Spry  to  collect,  of  to  get 
new  bonds  in  their  place,  or  partly  both.  Spry  was  at  that 
time  an  attorney-at-law  and  business  agent,  but  he  was  not  at 
that  time  a  dealer  in  bonds.  If  he  ever  was  or  had  been  a 
dealer  in  bonds,  it  is  not  shown  in  this  case.  About  three,  or 
four,  or  five  years  prior  to  that  time,  he  was  a  partner  in  the 
firm  of  Atwood  &  Russell,  who  were  real  estate  agents  and 
dealers  in  securities.  But  it  is  not  shown  in  this  case  that 
Spry  ever  sold  or  offered  to  sell  a  single  bond  except  the  bonds 
in  controversy  in  this  case.  Spry,  immediately  after  receiving 
said  bonds  and  coupons  from  Martin,  collected  so  much  of  the 
interest  due  on  said  bonds  as  was  represented  by  said  eight 
coupons,  amounting  in  the  aggregate  to  $140.  On  the  next 
day,  to-wit,  May  4th,  Spry  presented  to  the  county  board  of 
Leavenworth  county — the  board  then  being  in  session—the 
following  petition,  to-wit:. 

Office  of  Geo.  H.  Spry^  Attomey-cU-Law^  No.  816^  Delaware  SL, 

Leavsnwobth^  Kansas,  March  4th,  1875. 
To  the  Hem.  Board  of  Commissioners  of  Leavenworth  Cb.,  K(vs* 

Bear  Sits:  I  have  in  my  hands  for  collection  four  bonds  of  • 
Leavenworth  county,  which  were  issued  te^the^' Union  Pacific 
Railway  Company,  Eastern  Division."  These  bonds .  are  for 
five  hundred  dollars  each;  -  The  intereslcofupdws  attmekBd'iiihm 
have  all  been  paid^  but  the  interest  accrued .  from  maturity  of 
such  bonds  batill  due.  These  bonds  belong  .to  an  estate  ia 
which,  I  understand,  some  minor  heirs  ara  interested,  and  the 
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reason  why  they  have  not  been  previously  presented  for  pay- 
ment is  becaaae'  the  administrator  of  the  estate  was  not,  ror  a 
long  time  after  qualifying  as  such,  aware  of  their  existence. 
I  am  authorized  to  state  that  if  the  interest  now  due  on  these 
bonds  is  paid  at  oncty  and  new  bonds  for  the  principal  are  given, 
such  an  arrangement  will  now  be  accepted.  I  trust  that  your 
honorable  board  will  fully  appri^ciate  this  matter,  and  beg  a 
prompt  settlement  of  the  interest;  and  an  issue  of  new  bonds 
will  indicate  the  honor  and  credit  of  our  county. 

Tours  truly,        George  H.  Spry. 

All  the  italics  in  the  body  of  this  petition,  and  in  the  fore- 

going  letter  of  Houston's,  except  the  words  "at  once,"  and 

"  now,"  are  ours.     Said  Hannon  was  at  that  time  a  member 

of  the  board  of  county  commissioners  of  Leavenworth  county, 

and  was  also  chairman  of  the  committee  of  ways-and-means; 

and  Spry's  petition  was  referred  to  that  committee.     Hannon 

at  that  time  told  Spry  in  substance,  that  said  petition  could 

not  be  allowed,  th^t  the  bonds  were  barred,  and  the  county 

under  no  legal  obligation  to  pay  them.     No  report  was  ever 

made  by  the  committee  concerning  said  bonds.    Spry  kept  the 

bonds  for  about  three  weeks,  and  in  the  meantime  offered 

them  for  sale  to  several  persons.     He  received  several  offers 

for  them,  the  highest  of  which  was  $500.    John  Higginbotham 

offered  him  $500  for  them,  and  Herman  Markson  offered  him 

$300  for  them.    Prior  to  receiving  these  offers  however,  Spry 

asked  Martin  if  the  bonds  were  for  sale.    Martin  answered, 

**that  would  depend  on  the  owner,  Mr.  Houston.'*    Spry  then 

said :  "  Suppose  I  see  if  I  can  get  an  offer? '*    Martin  answered : 

"  That  is  all  right;  you  can  see  what  is  offered,  and  I  will  write 

to  Mr.  Houston."    Afterward  Spry  reported  Markson's  offer 

to  Martin,  and  wanted  Martin  to  write  to  Houston.     Martin 

said  it  would  be  useless.     Spry  then  said  ''perhaps  he  could 

get  a  better  offer."    Some  days  afterward  Spry  reported  Hig- 

ginbotham's  offer,  and  then  Martin  consented  to  write  to 

Houston.    Martin  did  not  write  however,  but  telegraphed  to 

Houston.     Houston  repUed  both  by  telegram,  and  by  letter^ 

declining  the  offen    As  aood  as.  Martin  received  the  telegram 

he  informed  Spry  that  Houston '  deelindd  the  offers     These 
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two  offers  were  the  only  offers  that  Spry  ever  reported  to  Mar- 
tin. And  Spry  during  all  that  time  never  informed  Martin 
that  he  had  ever  offered  said  bonds  for  sale,  or  that  he  bad 
ever  entertained  any  intention  of  selling  them  unless  he  first 
got  the  consent  of  Houston  and  of  Martin;  and  there  was  no 
evidence  introduced  tending  to  show  that  either  Houston  or 
Martin  knew,  during  any  of  said  time,  that  Spry  was  offering 
said  bonds  for  sale.  As  before  stated,  Martin  telegraphed  to 
Houston  Higginbotham's  offer.  And  in  answer  thereto  Hous- 
ton returned  the  following  telegram: 

Philadelphia,  Pbnn.,  6,  26, 1875. 
To  W.  A.  Martin:  Do  not  feel  like  selling  at  five  hundred 
Will  write.  fi.  H,  Houston. 

Martin  also  received  in  answer  the  following  letter  from 
Houston,  to-wit: 

Philadelphia,  May  27th,  1876. 
Wm.  a.  Martin,  Esq. — Dear  Sir:  We  received  your  dis- 
patch yesterday,  reporting  that  you  had  an  offer  of  1500  for 
the  #2,000  Leavenworth  county  bonds  overdue  and  unpaid, 
which  we  telegraphed  you  to  decline.  We  understand  that 
if  suit  is  brought  in  the  U.  S.  court  for  the  amount  of  over- 
due bonds,  it  could  be  collected.  Will  you  please  consult 
Mr.  Hurd,  an  attorney  of  your  town,  who  has  had  experience 
in  this  matter — he  having  brought  suit  and  collected  moneys 
on  these  bonds  for  other  parties.  If  he  advises  that  you  can 
collect  by  bringing  suit,  please  let  him  do  so  on  the  bonds  vou 
hold  in  the  name  of  H.  M.  Houston,  a  citizen  of  Philadelphia, 
if  the  name  of  a  non-resident  is  required. 

Tours  truly,  H.  H.  Houston.' 

About  May  20th,  to  28th,  1876,  Hannon  borrowed  $1,000  of 
Thomas  Leonard,  and  handed  the  same  to  one  Patrick  H. 
Madden,  with  the  instructions  for  Madden  to  purchase  said 
bonds  for  Hannon,  and  that  Madden  might  retain  all  of  said 
money  that  might  remain  after  paying  for  said  bonds.  Mad- 
den purchased  the  bonds  of  Spry,  paying  Spry  therefor  $960, 
and  retained  the  other  $40.  At  this  time  said  bonds  had  long 
been  overdue  and  dishonored,  and  their  negotiability  destroyed. 
About  this  time,  eight  new  bonds,  each  for  $250,  with  interest 
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coupons  attached,  payable  to  the  ^^  Union  Pacific  railway  com- 
pany, eastern  division,  or  bearer,"  were  issued  by   W.  T. 
Ashby,  chairman,  and  Oliver  Diefendorf  clerk  of  said  county 
board,  in  lieu  of  said  four  Houston  bonds.     These  new  bonds 
were  delivered  to  Hannon.    It  would  seem  that  the  interest 
on  the  Houston  bonds  amounted  on   1st  March  1875  to  the 
Bum  of  |910.     Of  this  interest,  |490  had  accrued  prior  to  1st 
March  1872,  and  $420  afterward,  and  up  to  Ist  March  1876. 
For  the  interest  which  accraed  subsequent  to  1st  March  1872, 
overdue  coupons  representing  the  same  were  attached  to  said 
new  bonds.    But  no  provision  was  made  in  the  new  bonds  for 
the  payment  of  the  interest  which  accrued  prior  to  1st  March 
1872.     Hannon  therefore  procured  one  Edmund  Eupert  to 
collect  said  interest  which  had  accrued  on  said  Houston  bonds 
prior  to  1st  March  1872.     Rupert  thereupon  signed  receipts 
for  the  amount  thereof,  to-wit,  $490,  on  the  backs  of  said 
Houston  bonds,  and  the  county  treasurer,  in  consideration 
thereof,  issued  to  him  a  check  for  the  same  amount  on  a  cer- 
tain bank  in  which  the  county  funds  were  deposited.     This 
check  was  dat«d  May  28th  1875,  and  was  payable  to  "  E.  Rupert 
or  order."    Rupert  then  indorsed  said  check  and  handed  it  to 
Hannon.    Hannon  then  delivered  said  check,  without  other 
indorsement,  to  Thomas  Leonard  in  part  payment  of  said 
$1,000  borrowed  of  Leonard.     Leonard  then  indorsed'  said 
check  and  drew  the  money  thereon.     This  money  belonged  to 
the  county;  and  although  Leonard  drew  it,  Hannon  was  the 
only  person  who  is  really  chargeable  therewith.     There  were 
six  of  said  overdue  coupons  attached  to  each  of  said  new 
bonds,  or  forty-eight  in  all.    Each  was  for  $8.75,  or  for  $420 
in  the  aggregate.    These  coupons,  as  before  stated,   repre- 
sented the  interest  which  had  accrued  on  said  Houston  bonds 
subsequent  to  1st  March  1872  and  up  to  1st  March  1875.    For 
these  coupons  Hannon  received,  in  June  1876,  $420  of  the 
county  funds  deposited  by  the  county  in  New  York  city. 
Hannon  therefore^  received  in  the  aggregate  $910  of  the  county 
funds  (for  past-due  interest  on  said  Houston  bonds;)  and  for 
this  amount  said  judgment  was  rendered  against  him. 
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Martin  was  not  informed  until  the  9th  of  Jane  1876  that 
Bpry  had  sold  said  bonds  of  Houston.    As  soon  as  Martin  was 
informed,  he  went  to  Spry,  and  to  Madden,  and  repudiated 
the  sale,  claiming  that  Spry  had  no  authority  to  sell  the  bonds, 
4uid  tried  to  get  the  bonds  back.     Martin  could   not  at  that 
time  ascertain  for  whom  Madden  had  purchased  the  bonds. 
Although  Madden  admitted  that  he  did  not  purchase  them  for 
himself,  yet  he  refused  to  tell  for  whom  he  did  purchase  them. 
Spry  testified  that  he  (Spry)  did  not  know  at  the  time  of  the 
sale  for  whom  ihey  were  purchased,  but  supposed  they  were 
purchased  for  Madden.     Spry  at  the  time  of  said  interview, 
iind  in  the  presence  of  Madden,  told  Martin  that  he  (Spry) 
received  $500  for  the  bonds,  and  Madden  neither  assented  nor 
•dissented.     On  that  same  day,  June  9th,  Spry  deposited  in  the 
First  National  Bank  of  Leavenworth  $475  to  the  credit  of 
Martin.     Therefore  out  of  the  $140  received  by  Spry  for 
•coupons,  and  $960  received  by  him  for  the  bonds,  (total, 
$1,100,)  he  kept  $625.     On  the  next  day  Spry  left  Leaven- 
worth and  went  to  Minneapolis,  Minnesota,  where  he  still  re- 
sides.    Martin  neve?  received  nor  accepted  any  portion  of  said 
$475,  but  it  still  remains  in  said  bank.     Afterward  Martin 
ascertained  that  Hannon  was  the  purchaser  of  said  bonds,  and 
in  July  1875  Houston  commenced  this  action.     The  county 
commissioners  of  Leavenworth  county  levied  tax^  for  the 
years  1868, 1869, 1871, 1878,  1874,  and  1876  for  the  purpose 
of  raising  funds  to  pay  interest  on  the  bonds  issued  to  the 
Union  Pacific  Railway  Company,  E.  D.     Such  funds  were 
raised,  and  the  county  treasurer  paid  interest  on  said  bonds, 
evidently  as  it  was  intended  that  he  should  by  the  county 
board  when  they  raised  the  funds.     He  paid  $140.  interest 
on  the  Houston  bonds  to  Spry;  he  paid  $490  interest  on  the 
Houston  bonds  to  Rupert;  and  he  paid  $420  interest  on  the 
new  bonds,  which  was  really  overdue  interest  on  the  Hoaston 
bonds,  to  Hannon.     And  this  was  all  done  in  May  and  Jn&e 
1875.     The  treasurer  reported  all  of  these  payments  to  the 
county  board,  and  the  county  board,  with  said  coupo;is  and 
other  vouchers  of  the  treasurer  before  them,  approved  the 
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treasurer's  report,  and  gave  to  him  fall  credit  for  all  of  said 
pajanents.  Spry  also  in  his  said  petition  to  the  county  board 
had  previously  informed  them  that  '^  the  interest  coupons  at- 
tached  to"  said  bonds  had  "all  been  paid."  (In  this  con- 
nection see  brief  of  counsel  for  Houston,  and  statutes  and 
aathorities  there  cited.) 

We  know  of  no  other  facts  than  the  foregoing  that  would 
tend  to  show  that  Spry  ever  had  any  authority  to  sell  said 
A«ne7;  powtn   bouds.    If  Spry  had  any  such  authority  it  must  be 

thoffiJd'aSJSI*"  because  such  authority  was  given  by  Houston  to 
Martin,  and  by  Martin  to  Spry,  or  because  something  had 
transpired  which  would  estop  Houston  from  denying  Spry's 
authority.  Now  certainly  Houston  never  gave  to  Martin  any 
such  authority,  nor  did  Martin  ever  give  to  Spry  any  such 
authority.  Houston  simply  said  to  Martin  concerning  said 
bonds  and  coupons,  "You  will  please  do  the  best  you  can  in 
seUlemeni;  treat  them  [in  such  settlement]  the  same  as  you 
would  if  they  were  own.  *  *  *  Hoping  you  may  be  able 
to  make  a  seitlemenij  I  am  yours,"  etc.  There  is  not  the  re- 
motest reference  to  a  sale  in  Houston's  letter.  Martin  at  first 
simply  authorized  Spry  to  make  a  settlement  with  the  county 
of  Leavenworth,  getting  what  he  could  in  money  and  the  bal- 
ance in  new  bonds.  Afterward  Martin  told  Spry  that  he  . 
might  receive  offers  to  be  sent  to  Houston,  but  Martin  never 
authorized  Spry  to  sell  the  bonds.  Martin  however  could  not 
have  given  to  Spry  any  such  authority,  even  if  he  had  so  de- 
sired, for  he  had  no  authority  himself  to  sell  the  bonds. 

Nor  is  there  any  sufficient  ground  for  setting  up  any  es- 
toppel as  against  Houston.  The  bonds  and  coupons  were  all 
overdue  and  dishonored,  and  their  negotiability  destroyed 
long  before  Hannon  purchased  them.  It  was  not  shown  that 
either  Martin  or  Spry  was  a  dealer  in  bonds,  and  the  evidence 
would  certainly  show  that  Spry  was  not  a  dealer  in  bonds. 
MoDMi  irbm  ^P^y  ^^  ^^^  claim  to.  own  the  bonds,  but  on  the 

Boien^uad.    coutrary  informed   the  county  commissioners  (of 
.whom  Hannon  was  one)  that  he  had  the  bonds  in  his  hands 
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merely  "for  collection."  Neither  Houston  nor  Martin  knew 
anything  about  the  sale  to  Hannon  until  some  days  after  it 
occurred,  and  neither  of  them  ever  ratified  the  same.  In- 
deed, neither  of  them  knew  that  Spry  was  offering  said  bonds 
for  sale.  But  Martin's  knowledge  or  acts,  whatever  tiiey 
might  have  been,  would  not  affect  Houston  except  so  &r  as 
ihey  were  within  the  scope  of  Martin's  agency,  and  connected 
with  the  business  of  the  agency.  A  principal  is  often  respon- 
sible for  the  unauthorized  acts  of  his  agent;  but  still  he  is  not 
so  responsible  unless  such  acts  are  connected  with  the  princi- 
pal's business,  and  done  within  the  course  of  the  agent's  em- 
ployment. In  this  case  Houston  would  have  been  responsible 
for  all  that  Martin  (and  probably  also  that  Spry)  might  have 
done  in  the  settlement  of  his  (Houston's)  claim  against  the 
county;  for  in  this  they  would  have  been  acting  within  the 
scope  of  their  authority,  and  their  acts  would  have  been  con- 
nected with  the  business  for  which  they  were  employed.  But 
to  sell  said  bonds,  was  wholly  outside  of  their  agency,  and 
had  no  connection  w^hatever  with  the  business  for  which  they 
were  employed.  If  a  farmer  should  take  his  horse  into  a  black- 
smith-shop to  be  shod,  and  would  step  out  for  a  short  time 
leaving  the  horse  with  the  blacksmith,  the  blacksmith  could 
not  sell  the  horse.  Of  course,  Spry  did  wrong  in  selling  said 
bonds;  but  Hannon  is  the  person  who  enabled  him  to  do 
wrong.  He  did  not  do  wrong  as  the  agent  of  Houston.  Of 
course,  neither  Martin  nor  Houston  is  responsible  for  the  |475 
deposited  by  Spry  in  the  First  National  Bank.  They  never 
had  anything  to  do  with  it.  They  never  owned  the  money. 
It  was  deposited  there  without  their  knowledge;  and  they 
have  never  ratified  the  act  of  depositing  it  there.  We  think 
that  Hannon  got  no  title  to  said  bonds;  and  in  this  connection 
would  refer  to  the  following  authorities:  Foley  v.  Smithy  6  Wall 
492;  Farrmgton  v.  Park  Banky  89  Barb.  645;  Thomas  r.  Kinsey^ 
8  Georgia,  421.  See  also  authorities  cited  in  brief  of  counsel 
for  Houston. 
We  think  the  court  below  committed  no  substanlial  error  in 
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this  case,  and  therefore  that  the  jadgment  rendered  by  it  was 
correct 

The  jadgment  will  be  affirmed. 

All  the  Justices  concurring. 


Philakdbr  Wilson  v.  Comm'rs  of  Cowlky  Coumty. 

ArrmAiMf  From  Deeiucn  of  Ommty  Board;  StahOei  Conatnud,  Section  7  of 
the  act  of  1874,  relating  to  roads  and  highways,  does  not  repeal  by  impli- 
cation or  otherwise,  any  part  of  section  30  of  the  act  of  1868,  relating  to 
oonnties  and  county  officers;  but  both  sections  may  and  do  have  force 
and  operation,  and  "any  person  feeling  himself  aggrieved  by  the  award 
of  damages  made  by  the  board  of  county  commissioners  ( in  establishing 
a  road )  may  appeal  from  the  decision  of  said  board  of  county  commis- 
aioners"  under  either  section. 

Mrcr  from  GowUy  District  Churt. 

Thk  Board  of  County  Comvmsioners  of  Cowley  county,  on 
the  4th  day  of  October  1876,  confirmed  the  report  of  road- 
viewers  declaring  a  road  through  WilstnCa  land  a  public  high- 
way,  and  awarding  Wilson  |20  for  his  damages  by  reason 
thereof.  WUson  duly  appealed  from  such  decision  to  the  dis- 
trict court  on  the  26th  of  said  October,  under  and  in  accord- 
ance with  §80  of  chapter  25,  Gen.  Stat.,  relating  to  counties 
and  county  officers.  The  county  attorney  appeared  and  filed 
a  motion  to  dismiss  such  appeal,  and  the  district  court,  at  the 
April  Term  1876,  sustained  said  motion.  WUson  now  brings 
the  case  here,  alleging  that  his  appeal  was  erroneously  dia- 
missed. 

HackMy  ^  McDcnald^  for  plaintiff  in  error. 

A.  J.  I^bum^  county  attorney,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  The  only  question  involved  in  this  case  is, 
whether  section  7  of  the  act  of  1874,  relating  to  roads  and 
highways,  so  repeals  or  modifies  section  80  of  the  act  of  1868 
relating  to  counties  and  county  officers  that  no  appeal  can  be 
taken  under  said  section  30  in  any  case  where  an  appeal 
might  be  taken  under  said  section  7.  Said  section  SO  reads  as 
follows: 

"  Sec  80.  Any  person  who  shall  be  aggrieved  by  any  de- 
cision of  the  board  of  commissioners,  may  appeal  from  the 
decision,  of  such  board,  to  the  district  court  of  the  same 
county,  by  causing  a  written  notice  of  such  appeal  to  be 
served  on  the  clerk  of  such  board,  within  thirty  days  after  the 
making  of  such  decision,  and  executing  a  bond  to  such  county, 
with  sufficient  security,  to  be  approved  by  the  clerk  of  said 
board,  conditioned  for  the  faithful  prosecution  of  such  appeal, 
and  the  payment  of  all  costs  that  shall  be  adjudged  against  the 
appellant'*  (Gen.  Stat.  260.) 

That  portion  of  said  section  7  which  applies  to  this  question 
reads  as  follows: 

"  Sec.  7.  *  ♦  *  All  allowances  for  damages,  as  provided 
in  this  act,  shall  be  subject  to  revision  by  the  said  Doard  of 
county  commissioners,  and  any  person  feeling  himself  ag- 
grieved by  the  award  of  damages  made  by  the  board  of  county 
commissioners,  may  appeal  from  the  decision  of  the  said  board 
of  county  commissioners  to  the  district  court  upon  the  same 
terms,  in  the  same  manner,  and  with  like  effect  as  in  appeals 
from  judgments  of  justices  of  the  peace  in  civil  cases."  (Law3 
of  1874,  p.  168.) 

The  statute  prescribing  how  appeals  shall  be  taken  from 
judgments  of  justices  of  the  peace  in  civil  cases  provides  as 

follows: 

^^  Sec  121.  The  party  appealing  shall  within  ten  days  from 
the  rendition  of  the  judgment,  enter  into  an  undertaking  to 
the  adverse  party,  with  at  least  one  good  and  sufficient  surety, 
to  be  approved  by  such  justice,  in  a  sum  not  less  than  fifty 
dollars  m  any  ease,  nor  less  than  double  the  amount  of 
the  judgment  aod  costs,  conditionedi  farMt^  thfit  the  appeUant 
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will  proBecute  hiB  appeal  to  effect,  and^  without  unnecessary 
delay;  aecandj  that  if  judgment  be  rendered  against  him  on 
the  appeal,  he  will  satisfy  such  judgment  and  costs.  Such 
undertaking  need  not  be  signed  by  the  appellant'*  (Gen.  Stat 
800.) 

**  Sec.  122.  The  appeal  shall  be  complete  upon  filing  and 
approval  of  the  undertaking  as  provided  iri  section  121.  The 
Bald  justice  shall  immediately  make  oat  a  certified  transcript 
of  his  proceedings  in  the  cause,  and  shall,  within  twenty  days 
from  the  rendition  of  the  judgment,  deliver  or  transmit  to  the 
clerk  of  the  district  court  of  the  county  the  said  transcript,  the 
undertaking  on  appeal,  and  all  the  papers  in  the  cause.  All 
further  proceedings  before  the  justice  of  the  peace  in  the  case 
shall  cease  and  be  staged  on  the  filing  of  the  undertaking  with 
said  justice.  No  notice  of  appeal  shall  be  required  to  be  filed 
or  served;  and  the  case  shsJI  be  tried  de  novo  in  the  district 
courfupon  the  original  papers  on  which  the  cause  was  tried 
before  the  justice,  unless  the  appellate  court,  in  furtherance  of 
justice,  allow  amended  pleadings  to  be  made,  or  new  pleadings 
to  be  filed.'*  (Laws  of  1870,  p.  184,  §7,  amending  §  122  of  the 
justices  act) 

Before  proceeding  further  we  would  say,  that  there  is  noth- 
ing to  be  found  in  any  statute  that  in  terms  repeals  or  modi- 
fies any  of  the  provisions  of  said  section  80  of  the  act  relating 
to  counties  and  county  ofiicers.  And  the  act  of  1874,  relat- 
ing to  roads  and  highways,  does  not  contain  that  general 
clause,  often  found  in  statutes,  repealing  '^all  acts  and  parts 
of  acts  inconsistent  herewith.''  The  only  question  then  is, 
simply,  whether  said  section  7  of  the  act  relating  to  roads  and 
highways,  does,  of  itself,  and  solely  by  implication,  so  repeal 
said  section  80  that  no  appeal  from  an  award  of  damages  in  a 
road  case  can  be  taken  thereunder.  Now  before  it  can  be 
held  that  said  section  7  repeals  said  section  80,  it  must  be 
held  that  there  is  an  irreconcilable  conflict  between  the  two 
sections,  or  that  one  was  unquestionably  intended  to  take  the 
place  of  the  other',  and  be  a  substitute  therefor,  or  that  one, 
includes  the  other,  and  that  by  giving  the  one  having  the 
most  extended  scope  and  operation  full  force  and  effect  it 
would  virtually  render  the  other  superfluous  and  nugatory. 
(See  Sedgwick  Const  k  Stat  Construction,  2d  ed.,  97.  et  seq.^ 

B7^18Ka$, 
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and  Pomeroy's  Notes,  and  cases  there  cited;  Potter's "Dwar- 
ries  Stat.  A;  Oonst.  154,  et  seq.y  and  cases  there  cited.)  Now 
it  cannot  be  said  that  there  is  any  conflict  between  said  sec- 
tions. Each  may  have  force  and  operation.  Neither  pur- 
ports to  be  exclusive.  Neither  purports  to  take  the  place  of 
the  other;  and  neither  includes  the  other.  Each  simply  per- 
mits ai)  appeal  to  be  taken,  and  each  provides  for  a  different 
mode  of  taking  the  appeal.  They  simply  ^ve  cumulative, 
and  not  inconsistent  modes  for  taking  an  appeal.  (Sedgwick 
Stat  &  Const.  100,  ei  seq, ;  Pomeroy's  Notes,  and  cases  there 
cited.)  Section  80  provides  that  "  any  person  who  shall  be 
aggrieved  by  any  decision  of  the  board  of  commissioners  may 
appeal  from  the  decision  of  such  board"  in  one  way,  while 
section  7  simply  provides  that  "any  person  feeling  himself 
aggrieved  by  the  award  of  damages  made  by  the  board  of 
county  commissioners  may  appeal  from  the  decision  of  the 
said  board  of  county  commissioners "  in  still  another  and  an 
additional  way.  Both  sections  prescribe  a  mode  for  taking 
the  appeal,  but  neither  section  provides  that  the  mode  it  pre- 
scribes shall  be  the  only  mode.  They  each  leave  the  appel- 
lant to  exercise  his  option  as  to  what  mode  he  will  adopt  in 
taking  his  appeal.  If  he  appeals  under  section  7  he  must 
appeal  in  ten  days,  and  must  give  a  bond  in  a  sum  not  less 
than  fifty  dollars;  but  in  such  a  case  he  is  relieved  from  serv- 
ing any  written  notice  on  the  county  clerk.  If  however  he 
appeals  under  section  80,  he  may  do  so  in  thirty  days,  and 
may  give  a  bond  in  a  sum  not  less  than  fifty  dollars,  provided 
that  such  sum  is  sufficient,  but  in  such  a  case  he  must  always 
serve  said  written  notice  on  the  county  clerk.  These  are  the 
principal  differences  between  these  two  modes  of  appeal. 
Both  are  proper,  and  both  may  be  held  to  be  in  force. 

The  decision  of  the  court  below  dismissing  said  appeal  will 
therefore  be  reversed,  and  cause  remanded  for  farther  pro- 
ceedings. 

All  the  Justices  concurring. 
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Comhb'8  07  Franklin  Co.  d  oL  y.  Sarah  A*  Pennogk. 

Baoand-Foz  Indian  Lands;  Taxable,  When  Patented.  The  lands  belonging 
to  the  mixed  and  half-bloods  of  the  Sac-and-Fox  Indians,  residing  in 
Kansas,  bat  who  have  tribal  relations  with  the  confederated  tribes  in  the 
Indian  Territory,  are  taxable,  and  alienable,  when  the  government  has 
issued  to  the  allatteeSj  nnder  amended  article  17  of  the  treaty  of  Febru- 
ary 18th  1867,  patents  in  fee  eimple  therefor.  [  Clark  v.  Libbey,  14-435 ;  Clark 
V.  Akers,  16-172;  OampbeU  v.  Paramore,  17-640;  Baldmn  v,  Squiree,  20-281 ; 
lAbbey  v.  Clark,  25-496.  See  also,  Krame  v.  Meam,  12-885;  Maiyiue  «.  Yeak^ 
20--389.] 

Error  from  Franklvn  District  Qmrt 

Injunction,  brought  by  Mrs.  Permockj  against  the  Board  of 
County  Commissioners^  and  the  county  clerk  of  Franklin  county, 
and  the  holders  of  certain  tax-certificates,  to  restrain  the  issu- 
ing of  tax-deeds  for  certain  lands  assessed  and  sold  for  taxes, 
and  to  have  said  assessment  and  sales  declared  illegal  and  void. 
Mrs.  Pennock  is  a  mixed,  or  half-blood  Sac-and-Fox  Indian,  a 
member  by  birth  and  blood,  and  from  her  birth  has  been  and 
now  is  in  tribal  relations  with  the  confedemted  tribes  of  the 
Sacs-and-Foxes  of  the  Mississippi.  Her  husband,  Henry  L. 
Pennock,  is  a  white  man,  a  resident  of  the  state  of  Kansas,  and 
a  citizen  of  the  United  States.  In  the  year  1870  the  Sac-and- 
Fox  tribe,  under  treaty  stipulations  with  the  United  States, 
removed  fVom  their  reservation  in  the  state  of  Kansas  to  their 
new  reservation  in  the  Indian  Territory,  where  they  have  since 
remained,  maintaining  their  tribal  organization.  Mrs.  Pen^ 
nock  did  not  remove  with  the  tribe  to  the  Indian  Territory,  but 
remained,  and  is  now  with  her  husband  a  resident  of  this  state. 
A  portion  of  the  lands  described  in  her  petition  were  allotted 
to  her  under  the  treaty  between  the  said  tribe  of  Indians  and 
the  United  States  on  the  Ist  of  October  1869,  (proclaimed  9th 
July  I860,)  and  the  remainder  were  purchased  by  her  from 
other  mixed  and  half-blood  members  of  the  same  tribe  between 
May  7th  1867  and  May  30th  1868.  These  lands  were  first  as- 
sessed for  taxation  in  1871.  The  district  court  held  that  the 
lands  were  not  subject  to  assessment  and  taxation,  and  decreed 
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a  perpetual  injunction  as  prayed  for,  and  the  Board  of  County 
Commissioners  and  other  defendants  appeal,  and  bring  the  case 
here  on  error. 

H.  B.  SughbankSy  and  ff.  C.  Mechemy  for  plaintiflfe  in  error: 

Mrs.  Pennock  contends  that  her  lands  are  untaxable  be- 
cause they  form  part  of  the  land  originally  in  the  reserve  of 
the  Sac-and-Fox  tribe  of  Indians.  There  have  been  three 
treaties  made,  having  provisions  concerning  these  lands  in 
them.  The  original  creation  of  the  Sac-and-Fox  reserve  in 
Kansas,  was  by  the  treaty  of  1842,  long  before  the  territorial 
organization  of  Kansas.  By  it  the  body  of  land  therein  de- 
scribed, was  ''set  apart  as  a  perpetual  home  for  the  tribe." 
The  title  was  in  the  condition  commonly  known  as  the  "In- 
dian title."  The  possessory  right  in  the  Indians — the  fee  in 
the  general  government.  While  it  so  remained,  ihe  territory 
of  Kansas  was  organized,  and  in  its  organic  act  the  rights  of 
Indians  then  within  its  boundaries,  and  the  power  of  the  gov- 
ernment to  treat  with  them  touching  their  lands,  expressly 
saved.  Of  course  they  were  untaxable,  not  because  they  were 
Indian  lands,  but  because  the  ultimate  title  being  yet  in  the 
United  States.  So  they  remained  until  the  treaty  of  Ist  Octo- 
ber 1859.  By  this  treaty  the  reserve  was  diminished  to  cer- 
tain boundaries,  and  the  remainder  directed  to  be  held  in  trust 
for  the  tribe  and  sold  for  its  benefit  By  the  10th  article  of 
the  treaty  it  was  recited  that  the  tribe,  being  desirous  to  make 
some  suitable  provision  for  their  mixed  bloods,  and  such  of 
their  full-blooded  women  as  had  intermarried  with  white  men, 
there  should  be  allotted  to  sucH  of  them  as  desired  it,  820 
acres  of  the  lands  so  cut  oft'  from  the  reserve.  No  provision 
was  made  for  conveying  to  these  assignees  the  title  of  the 
government,  and  a  prohibition  was  laid  upon  them  not  allow- 
ing them  to  alienate  to  anybody  except  the  general  gov- 
ernment and  members  of  the  tribe.  The  treaty  made  no 
provision  for  patents  to  issue,  nor  for  any  evidence  of  title 
other  than  the  mere  allotment.  The  title  of  such  •allottees 
'differed  from  that  of  an  ordiutary  Indian  title  only  in  amount, 
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aad  in  being  outside  the  n^w  reserve,  and  was  equally  in^ 
alienable,  without  regard  to  the  prohibition.  This  seems  to 
have  been  done  in  view  of  the  probability  that  at  some  time 
in  the  future,  these  persons  allied  by  blood  or  marriage  to  the 
Tirhites,  would  abandon  their  tribal  relations.  So  the  land  re- 
mained untaxable,  not  by  virtue  of  the  fact  that  it  was  an 
Indian  allotment,  but  because  the  legal  title  still  remained  in 
the  United  States,  which  thus  had  the  power  to  make  it  an 
Indian  allotment.  In  1867,  the  steady  encroachment  of  the 
whites  made  it  necessary  for  the  tribe  to  remove  to  the  com- 
mon asylum  for  disinherited  Indians,  and  they  made  a  last  and 
final  treaty,  so  far  as  these  lands  were  concerned,  with  the 
goverfiraent,  ceding  to  the  United  States  a  perfect  and  com- 
plete title  to  the  diminished  reserve,  and  to  that  portion  of 
the  old  reserve  which  yet  remained  to  be  disposed  of,  except- 
ing such  grants  as  they  therein  made  or  rather  directed  the 
United  States  to  make  for  them.  The  tribe  were  to  remove 
beyond  the  state,  and  those  who  were  therein  provided  for  on 
the  contingency  of  their  acceptance,  were  to  be  severed  from 
the  tribe  and  their  lot  cast  with  the  whites.  They  could  no 
longer  occupy  their  allotments  and  keep  up  their  relations 
with  the  tribe.  It  was  accordingly  provided,  that  patents  in 
fee  simple  should  issue  to  such  as  had  made  their  choice,  to 
sever  themselves  from  the  tribe.  No  mere  Indian  title — no 
mere  certificate  or  allotment,  but  a  grant  in  fee  simple,  con- 
veying  all  the  title  that  could  be  conveyed.  (.17th  Article,  15 
U.  S.  Stat,  at  Large,  498.)  These  Indians  did  not  take  as 
Indians,  but  as  donees  of  the  Sac-and-Fox  tribe.  They  took 
without  any  limitation,  because  the  instrument  making  the 
grant  contained  none.  The  provision  so  made  was  undoubt- 
edly made  with  a  view  to  their  remaining  on  these  lands,  and 
being  merged  in  the  white  population  about  them;  and  of 
course  it  was  necessary  that  their  title  be  a  fee  simple,  that 
they  should  be  at  liberty  to  exchange,  or  sell,  or  buy  more,  as 
Mrs.  Pennoek  has  done.  The  tribe  has  removed  to  the  Indian 
T^Titoiy,  and  these  donees  of  the  tribe  remained.  .  They  re* 
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main  here  not  as  an  Indian  tribe,  bat  as  part  of  par  popula- 
tion, as  residents  of  Kansas,  responsible  to  her  laws,  entitled 
to  her  protection,  and  liable  to  the  invariable  price  of  such 
privileges,  taxation.  If  it  were  otherwise,  what  an  anomalous 
condition  would  be  presented-^ the  tribe  has  surrendered  its 
reserve  for  a  new  one,  and  has  removed  to  it,  but  has  left  here 
a  dozen  or  twenty  separate  reserves  of  320  acres  of  land  each, 
over  which  (if  they  are  reserves  at  all)  the  state  of  Kansas  has 
no  sort  of  control  or  jurisdiction,  still  subject  to  such  rules  and 
regulations  as  the  United  States  may  see  fit  to  impose,  touch- 
ing trade  and  traffic.  It  is  not  such  a  case  as  that  of  the  Kan- 
sas Indians,  (5  Wallace,  537.)  There  the  tribe  remained  in 
the  state,  upon  its  reserve,  with  its  council  and  government, 
in  a  somewhat  compact  body,  occupying  somewhat  contiguous 
territory.  Here,  (if  Mrs.  Pennock^s  land  is  exempt  ft^m  taxsr 
tion,)  there  are  as  many  "  reserves "  as  there  are  individual 
grants.  But  this  is  not  the  worst  aspect  of  the  case.  Over 
these  reservlBs  the  power  of  the  tribe  is  gone  absolutely.  In 
the  final  treaty  they  reserved  no  shadow  of  authority.  The 
only  reserve  which  they  as  a  tribe  have  any  control  over,  is  in 
the  Indian  Territory.  Each  of  these  Indian  owners  is  for  all 
purposes,  a  "tribe,"  on  his  or  her  "reserve."  But  not  only  is 
the  authority  of  the  tribe  gone,  but  the  general  government 
has  surrendered  the  power  to  treat  concerning  these  lands 
with  anybody,  by  issuing  its  patent  in  fee  simple,  conveying  to 
the  patentee  every  shadow  of  right  or  claim  of  every  kind  and 
nature  which  it  ever  did  possess.  It  can  no  more  exercise 
control  over  or  interfere  with  the  rights  of  these  persons  to 
these  lands,  or  do  any  act  changing  in  any  way  the  relation 
which  these  lands  are  unto  the  state  of  Kansas,  than  it  can  do 
so  with  the  lands  of  their  neighboring  white  men  who  hold 
their  land  by  a  patent  not  one  whit  more  comprehensive  and 
effectual,  and  exactly  similar,  except  that  theirs  import  a 
money-consideration,  and  these  a  treaty-provision.  Now  if 
these  lands  are  exempt  from  taxation,  they  must  forever  re- 
main 80,  as  long  at  least  as  the  present  owners  or  their  de- 
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Bcendants  occupy  them.  The  power  cannot  be  found  to 
change  without  their  consent,  the  nature  and  incidents  of  their 
title. 

Again,  if  these  lands  possess  any  immunities  or  privileges, 
ho^w  many  do  they  possess?  If  untaxable,  are  they  not  inalien- 
able? Will  not  they  follow  the  Indian  law  of  descent,  and 
what  will  that  law  be  in  the  newly-fledged  tribe,  which  in  this 
case  we  may  fitly  designate  as  the  Pennocks?  All  this  may 
be  as  readily  inferred  from  the  treaty,  granting  these  lands,  as 
the  immunity  from  taxation  may  be.  There  is  no  room  to  im- 
port into  the  treaty  of  1867  the  provisions  of  the  treaties  of 
1842,  and  1869.  The  purpose  of  the  treaty  of  1867  was  not  to 
change  the  character  of  the  reserve,  but  to  abolish  it.  Mrs. 
Pennock  did  not  succeed,  by  her  allotment,  to  "Indian  rights,** 
but  to  citizenship.  Her  case  is  exactly  parallel  with  that  of 
Petchico,  in  Doe  v.  WUsoHy  23  How.  457.  The  treaties  are  in 
substance  the  same.  The  tribe  was  ceding  its  lands  to  the 
government,  but  directed  that  certain  persons,  among  whom 
was  Petchico,  should  receive  donations,  which  subsequent  to 
survey,  were  to  be  conveyed  as  these,  by  patent  in  fee  simple. 
Before  the  survey,  Petchico  conveyed,  and  the  court  held  the 
conveyance  valid,  saying  that  "the  treaty  converted  the  re- 
served sections  (those  donated  to  Petchico)  into  individual 
property,"  and  this  is  in  accordance  with  the  decision  of  this 
court  in  Krause  v.  Means^  12  Kas.  385,  which  practically  de- 
cides this  case.  We  also  refer  to  9  Kas.  88,  477;  12  Kas.  32; 
10  Ohio,  235;  16  Pet  281;  4  McLean,  82;  31  Oonn,  407;  10 
Am.  Law  Beg.  498. 

Benson  ^  Parkinson^  also  for  plaintiffi  in  error: 

By  the  terms  of  art.  17  of  the  treaty  between  the  United 
States  and  the  Sac-and-Fox  tribe,  proclaimed  14th  October 
1868,  (15  17.  B.  Stat,  at  Large,  495,)  the  restriction  imposed 
upon  the  allottees  under  art  10  of  the  treaty  of  1860,  was  re* 
moved.  The  defendant  in  error  then  occupied  the  same  rela- 
tion to  the  lands  allotted  to  her  under  the  treaty  of  1860,  as 
though  no  such  restriction  had  ever  been  in  force.    She  then 
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held  those  lands,  and  which  are  described  in  the  list  of  lands 
selected  by  the  agent  under  art.  10  of  the  treaty  of  1860,  in 
fee  simple  absolute,  divested  of  all  burdens  and  restrictions 
whatsoever.  For  more  than  two  years  before  the  lands  had 
been  listed  for  taxation,  she  had  held  them  without  a  single 
restriction,  and  under  a  title  that  had  come  into  her  hands 
without  a  shadow  of  immunity  from  taxation  by  treaty  stipa- 
lations.  The  only  reference  to  her,  or  to  the  class  to  whidi  she 
belonged,  and  the  only  recognition  of  this  class  in  the  treaty 
of  1860,  is  comprised  within  the  terms  of  art.  10.  But  for  this 
recognition,  this  desire  upon  the  part  of  the  tribe  proper  to 
make  "some  suitable  provision,"  etc.,  the  defendant  in  error 
would  have  been  landless,  unless  entitled  to  an  eighty-acrd 
tract  under  art.  2;  and  this  was  manifestly  not  the  intention 
of  the  tribe.  The  only  reference  to  this  distinct  class  of  mixed 
and  half-bloods,  and  whole-blooded  women  who  had  intermar- 
ried with  white  men,  in  the  treaty  of  1868,  is  in  art  17,  by 
which  the  lands  of  defendant  in  error  were  freed  from  all  re- 
strictions. The  only  plea,  then,  for  the  exemption  of  these 
lands  from  taxation  and  the  ordinary  burdens  of  government 
is,  that  the  white  blood  of  the  owner  is  tinctured  with  that  of 
the  Sac-and-Fox  Indian,  and  that  she  maintains  a  so-called 
"  tribal  relation  "  to  a  tribe  of  Indians  located  somewhere  in 
the  Indian  Territory;  and  the  further  fact  that  a  portion  of 
these  lands  were  patented  to  her  by  treaty  stipulations,  and  the 
remainder  purchased  by  her  from  others,  who  also  maintained 
some  vague  and  indescribable  relation  to  the  same  tribe  of  In- 
dians. Squaring  this  plea  with  the  provisions  of  our  constitu- 
tion and  statutes,  and  the  well-settled  rules  of  law  governing 
the  exemption  pf  property  from  taxation,  and  how  can  the 
lands  escape?  The  intention  to  exempt  must,  in  every  case, 
be  expressed  in  clear  and  unambiguous  terms.  Taxation  is 
the  rule^  exemption  the  exception.  All  exemptions  are  to  be 
strictly  construed.  They  embrace  only  what  is  within  their 
terms.  (Cooley  on  Taxation,  146.)  This  rule  has  many  illufl* 
jtcations,  and  the  liberal  construction  given  to  Indian  treaties 
hardly  forms  an  exception.    The  questions  decided  in  the  case 
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of  The  Kansas  Indians^  in  6  Wallace,  are  not  decisive  of  the 
question  involved  in  the  case  at  bar.    Here,  there  is  no  re- 
striction in  the  patent  under  which  the  defendant  in  error 
holds,  that  had  not  been  removed  more  than  two  years  prior 
to  the  first  assessment  complained  of;  no  question  of  whether 
the  patentee  has  but  a  portion  of  the  title,  the  remainder  being 
in  the  government,  and  of  the  other  provisions,  restrictions 
•and  guaranties  which,  in  the  case  of  the  Miamis,  Shawnees  and 
Weas,  were  construed  by  the  United  States  supreme  court  as 
evincing  a  purpose  upon  the  part  of  the  Indian  to  shield  him- 
self from  all  the  burdens  which  a  foil  and  unrestrained  pro- 
prietorship in  the  soil  imposes,  and  of  the  government  in 
making  good  its  promises  and  pledges  of  protection  from  the 
efiects  of  these  burdens.     In  both  the  treaty  of  1860  and  of 
1868,  is  clearly  manifested  the  same  care  in  protecting  the 
ignorant  Sac-and-Fox  against  the  rapacity  of  his  more  intelli- 
gent white  neighbor,  as  in  the  case  of  the  Miamis,  Shawnees 
and  Weas,  discussed  in  the  opinion  referred  to  in  6  Wallace. 
The  latter  occupied  substantially  the  same  relation  to  their  re- 
spective tribes,  to  the  state  of  Kansas,  and  to  the  general  gov- 
ernment, as  did  the  Sacs-and-Foxes  on  the  diminished  reserve 
in  their  treaty  of  1860.    In  both  cases  there  was  a  manifest 
intention  and  purpose  upon  the  part  of  the  Indian  to  invoke, 
and  of  the  government  to  grant,  all  the  protection  necessary 
to  secure  the  former  in  the  enjoyment  of  his  lands  and  his 
property;  and  hence  the  restrictions  and  guaranties — restric- 
tions and  pledges  prominent  only  for  their  absence  in  the  case 
of  the  mixed  and  half-blood  Sac-and-Fox.     To  grant  the  im- 
munity from  taxation  now  sought  by  defendant  in  error,  would 
be  to •  bestow  upon  her  a  privilege  evidently  not  thought  nec- 
essary, and  hence  not  contemplated  by  either  white  or  Indian 
>at  the  making  of  the  treaties  referred  to.     By  her  subsequent 
conduct  and  property  acquisitions  she  has  demonstrated  an 
ability  not  only  to  retain  what  she  had,  but  to  be  ever  securing 
more,  fully  justifying  the  x^onfidence  reposed  in  her»    And  if 
her  corallottees  imder  art.  10  of  the  treaty  of  1860,  have  not 
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justified  the  confidence  reposed  in  their  shrewdness  and  busi- 
ness tact,  if  they  were  induced  to  part  with  their  possessions 
for  a  songy  the  defendant  in  error  ought  not  to  complain,  for 
as  to  a  good  portion  of  these  lands,  and  which  are  now  held 
and  claimed  by  her  as  exempt  from  taxation,  she  was  the  for- 
tunate purchaser.  She  has  been  clothed  with  every  right,  and 
is  bound  to  every  duty  of  any  other  citizen  of  the  state.  Her 
lands  are  as  productive,  and  just  as  free  from  restriction  in 
their  management,  or  sale,  and  there  is  no  reason  why  they 
should  not  be  taxed  the  same  as  the  lands  of  any  other  citizen 
of  the  state. 

But  if  our  conclusion  as  to  the  liability  to  taxation  of  the 
lands  held  by  defendant  in  error  as  an  allottee^  be  incorrect,  still  • 
we  maintain  that  the  lands  held  by  her  as  grantee  must  be  sub- 
ject to  taxation.  K  there  be  any  exemption  in  either  case,  it 
is  by  reason  of  a  personal  privilege  enjoyed  by  Mrs.  Pennock. 
There  is  no  exemption  attaching  to  the  land,  qualifying  the 
estate,  and  inuring  to  the  benefit  of  all  subsequent  holders;  12 
Kas.  114;  29  Wis.  888. 

Such  of  the  lands,  then,  allotted  under  art.  10,  of  the  treaty 
of  1860,  and  described  in  the  schedule  attached  to  the  treaty 
of  1868,  as  have  since  the  date  of  the  latter  treaty  come  into 
the  hands  of  white  men,  are  properly  subjected  to  taxation. 
And  if  in  the  hands  of  white  purchasers,  why  not  of  In- 
dian or  half-blood  purchasers,  as  well  ?  When  a  white  man 
buys  land  of  an  Indian  he  takes  it  subject  to  the  ordinary  buN 
dens  of  taxation,  notwithstanding  it  may  have  been  exempt  in 
the  hands  of  the  former.  Does  a  different  rule  prevail  when 
an  Indian  is  the  purchaser?  There  is  certainly  no  pecaliar 
sanctity  about  the  trade  Imd  purchase  of  an  Indian  as  to  work 
and  exemption  from  taxation  of  lands  coming  into  his  posses- 
sion by  purchase,  simply  because  he  is  an  Indian.  Any  p6^ 
sonal  privilege  he  may  possess  as  to  his  allotment,  does  not 
follow  him,  working  a  like  effect  upon  lands  that  he  may  pur- 
chase. He  can  be  compelled  to  pay  for  lands  in  which  he  may 
desire  to  invest,  whatever  his  position  in  the  tribe,  or  whether 
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he  residee  upon  a  reservation  or  not;   {RuMdeau  v.  VaUiCf  12 
Kas«  28;)  and  why  not  to  pay  the  taxes  on  them? 

John  W.  Defordj  for  defendant  in  error: 

The  lands  described  in  the  petition  are  protected  from  state 
taxation,  first,  by  the  treaties  between  the  Sac-and-Fox  Indians 
and  the  United  States,  of  1842,  and  of  1859,  and  second,  by 
the  general  principles  of  federal  law  governing  the  relations 
between  the  states  and  Indians  resident  therein.  The  lands  in 
question  are  a  part  of  the  reserve  granted  to  the  Sac-and-Fox 
tribe,  pursuant  to  the  first  clause  of  article  2  of  the  treaty  of 
1842,  ^'  for  a  permanent  and  perpetual  residence  for  them  and 
their  descendants^'  The  broad  shield,  thus  thrown  over  this 
entire  reserve,  still  protects  the  property  in  dispute,  which  is  a 
part  of  it,  in  the  hands  of  Mrs.  Pennock,  one  of  the  descend- 
ants of  this  tribe.  No  act  of  congress  or  treaty  stipulation 
has  ever  amended  or  annulled  it  The  tax  laws  of  iBiansas 
cannot  defeat  or  overturn  it  Mrs.  Pennock,  and  all  her  de-' 
scendants,  so  long  as  they  shall  remain  members  of  this  tribe, 
recognized  as  such  by  the  general  government,  will  be  entitled 
to  hold  every  inch  of  these  lands,  however  broad,  under  its 
protection.  To  this  the  public  faith  of  the  United  States  and 
of  Kansas  (Act  of  Admission,  §  1,  Gen.  Stat  66)  is  solemnly 
pledged. 

Again,  these  allotments  were  assigned  to  Mrs.  Pennock  and 
her  vendors,  under  and  by  virtue  of  article  10  of  the  treaty  of 
1859,  which  provides  that  ^'  the  lands  granted  by  this  article 
shall  remain  inaUenabley  except  to  the  United  States,  or  mem- 
bers of  the  tribe,*'  eta  This  clause,  if  still  in  force,  is  clearly 
fatal  to  any  sale  of  these  lands  for  state  taxes;  because  thereby 
an  alienation  thereof  to  persons  {tax  purchasers)  other  than  the 
^^United  States,  or  members  of  the  tribe,''  would  be  effected. 
Has  it,  then,  been  repealed  ?  ^^  Yes,"  say  plaintiffs  in  error, 
**by  article  17  of  the  treaty  of  1867,  which  directed  ^patents 
in  fee  simple'  to  issue  to  the  allottees."  But  repeals  by  impli- 
eationare  never  favored,  especially  in  cases  like  this;  and  are 
not  sustained  in  any  case,  except  when  necessary.^   ^^ Again," 
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8aya4hi8  court,  in  Clark  v.  Libbey^  14  IKsa.  488,  "it  is  said  that 
patents  are  to  be  issued  for  these  lands  in  fee  simple,  and  this 
implies  a  fiill  title,  free  from  any  restrictions  upon  alienation. 
This  expression,  at  least  when  used  in  Indian  treaties,  carries 
no  such  necessary  implication.**  Besides  all  this,  by  article  10 
of  the  treaty  of  1859,  the  lands  themselves  vrevB  not  granted,  but 
merely  the  ancient  Indian  titles  or  right  of  occupancy — the  fee 
remained  in  the  general  government.  Article  17  of  the  treaty 
of  1867  changed  this  into  an  absolute  title.  But  article  18  de- 
clared that  no  sale  should  be  made  by  or  on  behalf  of  the 
allottees,  without  the  approval  of  the  secretary  of  the  interior 
— thus  expressly  perpetuating  the  guardianship  of  the  federal 
authority  over  these  people,  and  establishing  a  new  barrier 
against  any  interference  by  the  state  with  their  allotments. 
And  even  if  the  force  and  effect  of  article  18  should  be  lim- 
ited to  the  grantees  named  in  articles  11  and  12  of  the  same 
treaty,  the  argument  is  the  same,  particularly  as  to  Mrs.  Pen- 
nock, who  is  one  of  the  donees  mentioned  in  article  11,  (under 
her  then  name  of  **  Sarah  A.  Whistler.")  Article  20  of  the 
treaty  of  1867,  as  it  originaUy  stood,  provided  that  "  all  treaties 
or  parts  of  treaties  heretofore  made  which  conflict  with  the 
provisions  of  this  treaty  are  hereby  abrogated."  But  this  en- 
tire article  was  afterward  stricken  out — a  very  clear  indica- 
tion that  the  makers  of  this  treaty  did  not  intend  to  alter  or 
rescind  any  former  treaty  or  part  thereof,  further  than  ex- 
plicitly declared  or  absolutely  necessary. 

But  even  if  the  treaties  were  silent  on  the  subject,  the  gen- 
eral principles  of  federal  law,  governing  the  relations  between 
the  states  and  Indians,  would  uphold  the  judgment  of  the 
court  below.  It  is  admitted  that  Mrs.  Pennock  is  an  Indian, 
and  a  member  by  blood,  birth  and  descent  of  the  Sac-and-Fox 
tribe,  is  in  ^Hribal  relationship^^  and  receives  annuities  semi- 
annually from  the  United  States.  She  is  therefore  entitled  to 
all  the  privileges  and  immunities  of  an  Indian,  however  great 
her  ability,  wealth  or  accomplishments.  So  long  as  the  fed- 
eral govern metit  shall  recognise  her  as  an  Indian,  thb  state  of 
KansfliS'  must  treat  her  and  her  property  accordingly;  (8  WalL 
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407.)  In  the  event  of  her  decease,  the  probate  court  of  Franks 
liD  county  could  not  order  a  sale  of  a  single  acre  of  these 
lands,  to  pay  the  expenses  even  of  her  last  sickness  or  burial; 
(15  Minn.  869.)  Nor,  do  her  rights  "depend  entirely  upon 
the  construction  of  the  treaties  betweei^  the  United  States  and 
the  Sac-and-Fox  tribe  of  Indians.''  These  Indians  still  retain 
their  tribal  organization,  and  national  existence.  As  such, 
Hieir  property  is  exempt  from  state  taxation.  The  Kansas  In- 
dians, 5  Wall.  737;  The  New  York  Indians,  id,,  761.  "  These 
decisions  were  placed  not  simply  or  mainly  on  treaty  stipula- 
tions, but  upon  the  broad  ground,  that  these  Indian  nations 
were  under  the  protection  and  care  of  the  general  govern- 
ment, were  separate  nations,  and  outside  the  jurisdiction  of 
the  states.'*  {Rly.  Co.  v.  Morris,  18  Kas.  815.)  And  see,  86 
Ind.  310;  7  Yerg.  74;  1  Dillon  Gt.  Ct.  849;  29  Wis.  883;  28 
N.  Y.  420,  427. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  sole  question  presented  by  the  record 
in  this  case  is,  whether  the  lands  belonging  to  the  mixed  or 
half-bloods  of  the  Sac-and-Fox  Indians  residing  in  Kansas,  but 
who  have  tribal  relations  with  the  confederated  tribes  of  the 
Bacs-and-Foxes  of  the  Mississippi,  are  taxable.  The  authori- 
ties of  Franklin  county  assert  the  right,  and  the  district  court 
of  that  county  having  denied  it,  and  having  granted  a  perpetual 
injunction  against  certain  tax  deeds  being  issued  embracing 
lands  of  the  defendant  in  error,  the  question  is  properly  here 
for  consideration.  The  lands  described  in  the  petition  were 
allotted  to  Mrs.  Pennock,  and  her  vendors,  under  article  10  of 
the  treaty  with  the  Sac-and-Fox  Indians  of  1st  October  1869, 
(15  XT.  S.  Stat  at  Large,  470.)  By  virtue  of  the  amended  17th 
article  of  the  Sac-and-Fox  treaty  of  18th  February  1867,  (16 
IT.  S.  Stat  at  Large,  498,)  the  lands  were  conveyed  to  the 
allottees  by  the  government  by  patents  in  fee  simple.  It  ia 
cl»imed  on  the  part  of  the  defendant  in  error,  that  the  follow- 
ing porovisions  of  said  article  10  of  the  treaty  of  1869  exempts 
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these  lands  from  taxes,  viz. :  ^^  The  lands  granted  by  this  article 
shall  remain  inalienabley  except  to  the  United  States,  or  members 
of  the  tribe."  This  court  settled  this  question  in  Krause  ». 
MeanSy  12  Eas.  885.  In  that  case,  it  was  held  that  bj  virtue  of 
said  amended  17th  article  of  the  treaty  of  18th  February  1867, 
"the  restraint  upon  the  alienation,  imposed  by  the  old  treaty 
of  1859,  was  abrogated."  In  that  case,  Julia  Goodell,  a  half, 
breed,  and  a  member  of  the  same  Sao-and-Fox  tribe,  conveyed 
land  allotted  to  her  to  one  Mary  A.  Means. .  The  opinion  in 
that  case  fully  covers  the  question  in  dispute.  If  the  lands 
are  not  taxable,  they  cannot  be  conveyed  except  subject  to  the 
limitations  of  article  10  of  tlie  treaty  of  1859.  If  such  article 
is  abrogated  by  the  amended  article  17  of  the.  treaty  of  1867, 
the  lands  are  both  taxable  and  subject  to  sale  and  conveyance 
to  any  person. 

We  do  not  now  care  to  open  the  question  anew.  Rights  of 
property  have  undoubtedly  been  acquired  by  yarious  parties 
since  the  above  decision  was  announced,  which  would  be 
disturbed  by  an  adverse  ruling,  and  if  any  error  has  been 
committed  by  this  court,  the  defendant  in  error  can  be  folly 
protected  in  a  case  of  this  character  on  a  review  of  our  de- 
cision by  the  supremo  court  of  the  United  States.  We  are  of 
the  opinion  that  "  when  the  rules  laid  down  by  the  courts  be- 
come the  laws  which  sustain  titles  and  contracts,  they  are,  in 
general,  to  be  sacredly  adhered  to."  Church  v.  Broum^  21 K  T. 
885.  The  learned  counsel  for  the  defendant  in  error  partici- 
pated in  the  argument  in  this  court  in  the  said  case  of  Krause 
V.  Means  J  supra,  and  then  insisted  here  that  "art  10  ceased  to 
operate  in  1867,  when  the  treaty  of  that  year  took  effect,"  and 
that  "ever  since  the  United  States  conveyed  the  property  in /a 
simple  to  Julia  Goodell,  and  a  fortiori^  since  it  belonged  to  Mrs. 
Means,  it  has  been  subject  exclusively  to  the  laws  of  Eansas." 
(See  brief,  12  Eas.  886.)  If  the  argument  presented  then  by 
the  counsel  for  the  defendant  in  error  in  this  cause  was  good 
law,  and  so  this  court  assumed,  it  is  equally  applicable  now. 
To  him  under  the  circumstances,  the  writer  of  this  might  well 
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reply,  that  Bometimes  "even-handed  justice  commends  the  in- 
grediento  of  our  poison'd  chalice  to  our  own  lips."  If  it  be 
claimed  however,  that  the  expression  in  Clark  v.  Libbey^  14 
Xaa.  488,  that  "  the  issuance  of  patents  for  lands  in  fee  simple, 
under  the  terms  of  an  Indian  treaty,  does  not  necessarily  convey 
an  implication  of  a  full  title,"  sustains  the  present  argument 
of  the  counsel  for  defendant  in  error,  we  answer,  that  not 
merely  the  provision  for  the  patents  to  issue  to  the  Sac-and- 
Fox  half-breeds,  by  article  17  of  the  treaty  of  1867,  but  the 
general  object  and  purview  of  the  entire  treaty  is  in  conflict 
with  any  idea  that  after  such  last  treaty  was  proclaimed  the 
lands  allotted  by  article  10  of  the  treaty  of  1859,  and  patented 
under  article  17  of  the  new  treaty,  were  to  continue  to  be  in- 
alienable. The  purpose  of  the  latter  treaty  was  not  to  change 
the  character  of  the  reserve,  but  to  abolish  it  as  a  reserve* 
ThiB  object  of  the  treaty  was  to  remove  the  tribe  from  Kansas^ 
and  to  furnish  them  homes  in  the  Indian  country.  A  clause 
ifl  contained  in  said  treaty  of  1867  to  the  effect,  "  that  no  part 
of  the  funds  arising  from,  or  due  the  nation,  under  this  or  pre- 
vious treaty  stipulations  shall  be  paid  to  any  band,  or  parts  of 
bands,  who  do  not  permanently  reside  on  the  reservation  set 
apart  to  them  by  the  government  in  the  Indian  Territory,  as 
provided  in  this  treaty,  except  those  residing  in  the  state  of 
Iowa.''  In  obedience  to  the  obligations  of  this  treaty,  the 
tribe,  numbering  about  one  thousand,  removed  in  1870  from 
their  reservation  in  this  state  to  their  new  reservation  in  the 
Indian  Territory,  where  they  have  since  lived,  maintaining 
their  tribal  organization.  Mrs.  Fennock  remained  in  Kansas, 
and  is  now  with  her  husband,  who  is  a  white  man,  a  resident 
of  the  state.  There  is  no  longer  any  tribal  organization  of 
these  Indians  in  our  state — there  are  no  chiefs  here — no 
councils,  and  no  stated  meetings  of  the  tribe.  All  of  this  was 
anticipated  in  the  treaty  of  1867.  In  pursuance  of  this  result, 
the  government  provided  for  the  issuance  of  patents  in/ee  sim- 
pie  to  the  allottees  among  the  mixed,  or  half-blood  Sac-and- 
Foxes,  and  by  virtue  of  the  said  treaty  of  1867,  abrogated 
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the  restraint  upon  the  alienation  imposed  by  ihe  old  treaty. 
After  the  issuance  of  these  patents,  the  lands  therein  conveyed 
were  alienable,  and  taxable,  in  the  ftill  meaning  these  terms 
imply. 

The  judgment  will  be  reversed,  and  an  order  will  be  di- 
rected to  the  court  below  to  dissolve  the  injunction  heretofore 
allowed,  and  to  enter  judgment  in  favor  of  plnintiflTs  in  error 
for  all  costs. 

All  the  Justices  concurring. 


Thb  M.  K.  ft  T.  Railway  Co.  v.  James  N.  Roach  ei  aL 

Case-Madb;  Satikq  Exceftions;  When  Petition  in  Error  wiU  be  Dismiuei, 
Where  the  record  discloses  that  on  the  11th  of  January  a  motion  for  a 
new  trial  was  overruled,  and' sixty  days  from  the  rising  qf  the  court 
given  to  make  a  case;  that  on  the  first  of  March  following  a  copy  of  the 
case-made  was  served  on  the  opposing  counsel,  and  that  the  case  was 
settled  and  signed  hy  the  trial  judge,  hut  fails  to  show  that  any  amend- 
ments were  suggested,  or  that  there  was  any  waiver  thereof,  or  any  ap- 
pearance of  opposing  counsel,  or  when  the  case  was  settled  and  signed 
by  the  judge;  hdd,  that  the  record  fails  to  show  a  case-made  legally 
^ttled  and  signed,  and  that  therefore,  this  court  cannot  oonsider  any 
mattery  contained  therein. 


Mror  from  Neosho  District  Court 

Trespass,  brought  by  Hooch  and  wife^  to  recover  damages 
from  the  Raxhoajf  Company.  The  defendant  company  coii- 
structed  its  railroad  through  the  lands  of  Sodchj  and  it  wsb 
(Claimed  that  defendant  unlawfully  entered  upon  plaintiffi' 
premises,  threw  down  the  fences,  cat  down  trees,  dag  and 
plowed  up  the  soil;  etc.,  whereby  plaintifi'  crops  and>  lands 
were  injui^ed.    Trial  at  the  December  Teem  1874...  Yerdiet 
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and  jadgment  for  plaintijOb  for  (1,000  damageo.  The  SaHwa^ 
Compaany  brings  the  case  here  on  error* 

T.  CL  Sears,  and  D.  KelsOy  for  plaintiff  in  error* 
Oory  ^  Kimball^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Beewer,  J. :  A  motion  is  made  by  defendants  in  error  to 
strike  out  the  "case-made,"  and  dismiss  the  petition  in  error; 
and  it  seems  to  us  that  the  facts  as  disclosed  by  the  record 
bring  the  case  within  the  principles  announced  in  the  case  of 

Weeks  v.  Medler,  (ante,  425.)  On  January  11th  1875,  the 
motion  for  a  new  trial  was  overruled,  and  sixty  days  from 
the  rising  of  the  court  granted  in  which  to  make  a  case. 

When  the  court  adjourned  does  not  appear^  but  on  the  1st  of 
March  1875  a  copy  of  the  case-made  was  served  on  opposite 
counsel,  as  appears  by  their  acknowledgment  of  service. 
Nothing  further  then  appears  save  this  certificate  of  the  trial 
judge,  and  filing  of  the  clerk  of  the  court: 

'^Signed,  settled  and  allowed  as  and  Ibr  a  case-made  for 

the  supreme  court  of  Kansas,  this day  of ,  a.  d,  18 — . 

John  R.  Goodiw,  Judge. 
•'  Filed,  July  19th,  1875.    John  D.  Cory,  Clerk.'* 

Now  in  the  case  of  Weeks  v.  Medler,  it  was  held,  that  ^'the 
record  should  show  affirmatively  the  previous  steps  necessary 
to  the  settlement  of  the  case,  in  the  absence  of  the  appear- 
ance, or  proper  waiver  by  the  opposing  party.*'  Here  the 
record  fails  to  show  any  notice  to  the  opposite  party  of  the 
time  and  plaoe  of  the  settling  of  the  cade,  any  appearance  or 
waiver  by  such  party,  or  the  time  in  which  the  case  was  in 
fact  settled.  For  aught  the  record  discloses,  it  may  have  been 
signed  and  settled  the  very  day  the  copy  was  served  on  oppos- 
ing counsel,  as  in  Weelis  v.  Medler,  and  without  giving  them 
the  three  days^ip  which  to  suggest  amendments.  It  nowhere 
appeara  that  the  judge  considered  any  amendmients,  or  that 
lUQT  ^ere  suggested,  or  that  counsjBl  had,  none  to  suggest,  or 
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that  they  had  waived  in  any  manner  their  right  to  suggest 
them. 

For  these  reasons  the  motion  must  be  sustained,  and  the 
case  will  be  dismissed. 

All  the  Justices  concurring. 


J.  S.  8hedd  v.  Robbrt  L.  MoConnbu  ei  oL 

1.  Attachment;  Power  of  District  Judge,  cU  Chamhers.  A  jadge  of  the  difr 
trict  court  has  power,  at  chambers,  to  discharge  an  attachment.  ISey- 
bum  V.  BasteU,  McC.-S6;  Kohn  v.  Justice,  1-220;  QiUespie  v.  LoveU,  7-419; 
2  Dill.  324;  Wells  v.  Danford,  18-490 ;  KeUh  v.  SUtter,  25-101.] 

2.  Questions  with  regard  to  a  motion  to  dischar^  an  ortier  of  at- 
tachment, discussed  in  the  opinion. 

8.  Evidence,  When  Incompetent;  Its  Ej^ect,  on  Reviewing  Decision,  On  the 
hearing  of  a  motion  to  discharge  an  attachment,  it  is  error  for  the  district 
judg^  or  court  to  admit  incompetent  testimony  offered  to  sustain  such 
motion;  but  where  nearly  all  the  evidence  introduced  on  the  hearing 
of  the  motion  is  embodied  in  affidavits,  and  the  supreme  court  has  all 
the  evidence  introduced  on  such  hearing  before  it,  such  error  will  not 
require  a  reversal  of  the  decision  of  the  judge  below,  provided  a  pre- 
ponderance of  the  evidence  is  found  to  support  the  decision  of  the  judge 
discharging  the  attachment;  but  where  a  preponderance  of  the  evidence 
introduced  on  the  hearing  of  said  motion  is  against  said  decision,  the 
decision  must  be  reversed. 

4.  Atfachment,  WJiere  There  is  a  Mortgage  or  Other  lAen  for  Debt  Sued  On. 
In  an  action  on  a  note  or  mortgage,  where  an  affidavit  is  filed  setting 
forth  sufficient  grounds  for  an  order  of  attachment  to  issae,  and  such 
order  of  attachment  b  issued  and  property  is  attached  thereunder,  and 
the  defendant  then  moves  to  discharge  the  attachment,  and  on  the  hear-* 
ing  of  the  motion  it  is  shown  that  the  grounds  for  the  attachment  are 
true,  and  that  the  moTligaged  property  is  not  a  snfficient  security  for  the 
debt,  and  no  sufficient  ground  for  discharging  the  attachment  is  shown, 
held,  that  the  attachment  should  be  sustained. 

Ihrar  from  Lym  District  CowrU 

FoBEGLOStJRB  of  mortgage,  brought  by  Shedd  against  McOmr 

nell  and  wife.     An  order  of  attachment  sued  out  by  the  plain* 

tiff  against  the  property  of  both  defendants,  was  afterward, 

and  on  the  2l6t  of  December  1875,  on  defendants'  motion, 
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dissolved  by  the  district  judge,  at  chambers.  From  this  order 
dissolving  the  attachment,  the  plaintiff  appeals,  and  brings  the 
ease  here  on  error.    The  fSeusts  fiillj  appear  in  the  opinion. 

Bandolph  ^  Sedgwick^  for  plaintiff,  submitted,  that  a  judge 
at  chambers  has  no  jurisdiction  or  authority  to  discharge  an 
attachment  But  for  the  fact,  that  the  practice  of  the  judges 
in  so  doing,  has  been  for  some  time  acted  upon  and  acquiesced 
in,  both  by  the  judges  and  the  bar,  without  the  question  of 
such  jurisdiction  or  authority  ever  having  been  raised,  we  do 
not  think  this  court  would  hesitate  to  say  that  no  such  power 
or  authority  exists.  The  only  statutory  provision  we  have 
been  able  to  find  under  which  such  right  can  be  claimed  to 
exist  is  §228  of  the  civil  code,  which  reads  as  follows:  "The 
defendant  may,  at  any  time  before  judgment,  upon  reasonable 
notice  to  the  plaintiff,  move  to  discharge  an  attachment,  as  to 
the  whole  or  apart  of  the  property  attached;"  and  §  2  of  ch.  28, 
Gen.  Stat.,  which  reads  as  follows:  "  The  judges  of  the  district 
courts,  within  their  respective  districts  shall  have  *  *  *  power 
in  vacation  to  hear  and  determine  motions,  ^  ^  ^  to  discharge 
attachments,"  etc.  Now  we  submit  that  the  power  is  not 
given  to  the  judge  in  vacation  to  discharge  an  aitaohment  by 
said  §  228,  "  for  when  the  law  authorizes  or  contemplates  the 
doing  of  a  judicial  act  it  is  and  must  be  understood  to  mean 
that,  the  court,  in  term-time,  may  or  must  do  it,  and  not  the 
judge  at  chambers,  unless  such  right  is  expressly  conferred  by 
law."  (McCahon's  Bep.  86;  1  Eas.  220.)  Then,  taking  this 
section  alone,  its  necessary  construction  is,  that  the  motion 
must  be  made  in  open  court  in  term-time,  and  not  to  the  judge 
at  chambers  in  vacation.  And  we  further  submit  that  while 
the  legislature  attempted  to  confer  such  power  upon  judges  at 
chambers  by  §  2  of  ch.  28,  it  did  not  do  so,  because  said  section 
is  void  under  §  16  of  article  2  of  the  constitution.  The  title  of 
the  act  in  which  said  §2  is  found,  ia  ^^an  act  concerning  district 
courts.*^  We  insist  that  a  *^ district  court"  does  not  mean  the. 
judge  thereof  in  vacation,  for  if  it  did,  those  decisions  in  Mo- 
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and  Ist  Kansas  above  referred  to  would  never  have 

ade. 

mppose  we  admit,  for  the  sake  of  the  argument^  that 

ge  has  power  at  chambers  to  discharge  an  attachment, 

insist  there  is  a  material  distinction  between  an  order 
;hment,  and  an  attachment  of  property  made  by  the 
)j  virtue  of  the  authority  vested  in  him  by  such  order, 
fer  of  attachment  is  the  authority  given  the  officer  to 
*operty;  and  the  attachment  is,  the  seizure  of  or  levy 
1  property  by  virtue  of  such  order.  And  we  submit 
imple  authority  or  jurisdiction  is  given  to  the  judge  at 
rs  to  discharge  the  attachment,  that  is,  to  release  the 
f  seized,  or  levied  on  by  virtue  of  the  order  of  attach- 
till  there  is  no  jurisdiction  or  authority  given  him 
jr,  to  set  aside  the  order  itself  before  anything  has 
:ached,  and  if  he  has  authority  to*  set  aside  the  order  at 
3an  do  it  as  well  before  any  levy  is  made  as  he  can 
•d.  And  we  further  submit  that  if  he  has  not  juris- 
to  set  aside  the  order  itself,  he  cannot  on  a  motion 
)  him  to  do  so,  disregard  said  motion,  and  discharge 
perty  attached,  any  more  than  on  an  application  made 
idge  at  chambers  to  quash  a  criminal  complaint  or  in- 
)n  he  could  discharge  the  prisoner  from  his  arrest  or 
sance,  which  he  could  do  on  di,  habeas  corpus  brought 

purpose.  We  do  not  wish  to  be  understood  as  mean- 
:  the  court  in  term  may  not  set  aside  an  order  of  at- 
it,  for  it  has  full  control  of  all  its  process;  but  we 
lat  the  judge  in  vacation  cannot  do  so  without  express 
y,  any  more  than  he  can  set  aside  a  summons,  or  a 
sale  of  real  property,  or  many  other  things  too  numer- 
mention,  which  it  would  be  absurd  to  think  of  his 

The  court  will  perceive  that  the  motion  in  this  case 

ask  the  judge  to  discharge  any  property;  nor  did  it 
claim  that  any  property  had  been  attached;  nor  could 
;e  from  any  showing  made  to  him  know  that  any  prop- 
1  been  attached  until  evidence  was  introdaced  on  the 
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hearing  of  the  motion,  over  our  objection.  We  were  only 
notified  that  they  wanted  to  set  aside  the  orders  and  the  judge 
did  not  set  aside  the  order,  but  simply  discharged  the  prop- 
erty, thus  leaving  the  order  in  full  force,  with  nothing  to  pre- 
vent the  sheriff  from  attaching  other  property,  by  virtue  of  it^ 
if  it  was  not  returned. 

Again:  After  the  plaintiff  had  given  evidence  tending  to 
prove  that  the  mortgage  security  was  insufficient  in  value  to 
Batisfy  plaintiff's  claim,  the  defendant  offered,  and  the  court 
admitted  irrelevant  and  incompetent,  and  hearsay  testimony. 
The  reception  of  said  testimony  by  the  judge  was  error;  and 
the  fact  that  he  did  receive  it  over  our  objection  shows  that  he 
mast  have  considered  it  to  our  prejudice. 

GiUett  ^  Forckj  for  defendants,  contended  that  the  judge  had 
jurisdiction  to  hear  the  motion;  7  Kas.  422.  His  jurisdiction 
is  conferred  by  §  2,  ch.  28,  Qen.  Stat.  It  is  claimed  that  that 
portion  of  §2  conferring  power  on  a  district  judge  in  vacation 
to  discharge  attachments  is  void.  The  title  of  this  act  is  very 
broad,  and  it  seems  sufficiently  broad  to  fairly  include  the 
grant  of  powers  to  judges  in  vacation.  Tte  powers  of  a  judge 
at  chambers  or  in  vacation  are  so  nearly  related  to  the  court 
itself,  that  conferring  power  on  the  judges  at  chambers,  or  in 
vacation,  is  not  foreign  to  but  is  fairly  included  in  the  title  "an 
act  concerning  district  courts."  For  a  general  discussion  of 
the  subject  see — 18  Kas.  600;  6  Kas.  386;  Oooley  Const.  Lim. 
144;  Potter's  Dwarris  Stat.  100  to  104;  18  Mich.  449;  85  K 
Y.  193;  88  K  Y.  494;  Am.  Law  Reg.  Dec.  1875,  p.  852;  Cent. 
Law  Jour.  Feb.  18, 1876,  p.  117. 

A  distinction  has  been  attempted  by  counsel  between  a 
motion  to  discharge  and  set  aside  an  order  of  attachment,  and 
to  discharge  an  aitaehment.  The  distinction  as  applied  to  this 
ease  is  altogether  too  highly  refined  to  be  of  any  practical  ap- 
plication. It  is  claimed  that,  ^^  admitting  for  the  sake  of  argu- 
ment, lihat  the  judge  in  vacation  has  power  to  discharge  an 
Machmenty  still  his  powev  is  confined  and  limited  to  what  ia 
^pressly  granted,  asd  p6w^r  being  grafted  to  discharge  c&i 
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attachment  does  not  authome  the  judge  to  eet  aside  the  order  ol 
attachment."  We  fail  to  see  the  force  of  the  counsel's  arga- 
ment  A  motion  to  discbarge  an  attachment  is  one  thing — 
and  it  may  be  granted  for  various  reasons — as  for  instance: 
Ist,  wbere  the  order  of  attachment  is  rightfully  issued,  but 
there  has  been  an  excessive  levy;  2d,  where  the  order  is  right- 
fully issued,  but  has  been  levied  on  exempt  property;  8d,  where 
the  order  of  attachment  has  been  wrongfully  and  unlawfully 
issued.  If  ow,  a  motion  to  set  aside  (or  more  properly  to  dU- 
solve)  the  order  qf  attachment  is  in  effect  a  motion  to  discharge 
aU  the  attached  property^  and  the  power  granted  to  a  judge  in 
vacation  to  discharge  attachmeniSy  means  that  he  is.  to  discharge 
all  or  a  part  of  the  attached  property,  according  to  circum- 
stances. 

.  The  testimony  objected  to  as  incompetent,  and  hearsay,  was 
relevant  and  proper.  Testimony  had  already  been  given  show- 
ing  that  the  statements  of  Prescott  &  Prescott,  which  were  tes- 
tified to  by  Evans,  were  either  statements  of  the  then  owners 
of  the  note  and  mortgage,  or  were  statements  made  by  them 
as  agents  within  the  scope  of  their  agency,  and  in  reference  to 
the  subject-matter  of  that  agency,  which  amount  to  an  admis- 
sion of  the  principal,  and  is  admissible  on  either  of  those 
grounds.  It  is  proper  also  as  impeaching  evidence.  The  tes- 
timony of  Prescotts  was  taken  ex  parte^  by  affidavits,  and  it 
was  not  possible  to  lay  any  foundation  for  impeaching  testi- 
mony. It  is  either  competent  to  show  in  this  mode  that  a  wit- 
ness had  made  contradictory  statements  at  other  times,  or,  a 
party,  in  cases  tried  on  affidavits,  is  deprived  of  this  means  of 
impeaching  a  witness.  But  even  if  it  were  error  to  admit  the 
testimony  of  Evans,  which  we  deny,  still  it  is  an  immaterial 
error,  and  could  not  prejudice  the  plaintiff,  because  it  is  well 
proved  that  said  Prescott  &  Prescott  made  the  loan  and  took 
the  mortgage  therefor,  and  this  is  one  of  the  strongest  evi- 
deuces  that  they  then  deemed  the  security  ample. 

The  amount  sued  for,  and  which  plaintiff  is  entitled  to  re- 
cover, was  secured  by  mortgages  on  real  property.  Where 
attachment  proceedings  are  instituted ;  upon  a  secured  debt» 
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the  preBumption  is  that  the  attachment  is  wrongfal,  and  the 
burden  is  on  the  attaching  creditor  to  show  that  his  security 
is  insufficient;  {QHUespie  t?.  Lovdlj  7  Kas.  425.)  In  this  case,  if 
the  motion  had  been  made  to  discharge  on  the  papers,  it  would 
have  been  sustained,  as  the  affidavit  for  attachment  did  not 
show  that  the  security  was  insufficient  The  burden  is  on  the 
attaching  creditor  to  show  that  his  mortgage  security  is  insuf- 
ficient. The  average  valuation  of  the  mortgaged  premises,  by 
82  witnesses  of  defendant,  is  $1,887.60.  The  average  valua- 
tion by  82  witnesses  of  plaintiff  is  $618.75.  The  average  be- 
tween plaintiffs'  and  defendant's  witnesses  is  $1,228.12,  which 
is  pretty  fair  security  for  $1,000.  The  value  of  the  property 
attached  as  fixed  by  the  appraisers  is  $1,224.40.  The  motion 
to  discharge  was  made  on  several  grounds,  and  as  the  order 
discharging  the  attachment  sustains  such  motion  generally,  it 
must  appear  that  none  of  the  grounds  of  the  motion  were  sus- 
tained by  the  evidence,  before  this  court  would  reverse.  The 
same  rule  applies  as  in  reviewing  alleged  errors  in  orders 
granting  a  new  trial;  8  £as.  89;  7  Eas.  209. 

The  opinion  of  the  court  was  delivered  by 

Valbntikb,  J.:  The  object  of  this  petition  in  error  is  to 
reverse  an  order  of  the  judge  of  the  district  court,  made  at 
chambers,  discharging  an  attachment  It  appears  from  the 
Butemratof  Tccord  that  on  the  1st  of  December  1875,  J.  8.  Shedd 
""•"■^  commenced  this  action  in  the  district  court  against 
Bobert  L.  McConnell  and  Mary  A.  McConnell  on  a  certain 
promissory  note  and  mortgage,  and  at  the  same  time  procured 
an  order  of  attachment  to  be  issued  by  the  clerk  of  said  court, 
which  order  of  attachment  was  on  the  2d  of  December  levied 
on  certain  goods  and  chattels  belonging  to  the  defendants. 
Afterward  the  defendants  made  a  motion  before  said  judge  at 
chambers  ''to  discharge  and  set  aside  the  order  of  attachment 
issued  in  this  cause  on  the  1st  of  December  1875,  for  and  on 
account  of  defects  appearing  upon  the  fkce  of  the  papers,  and 
on  the  further  ground  that  it  appears  from  the  affidavit  upon 
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which  said  attachment  was  iesued  that  the  cause  of  action  ib 
in  the  nature  of  an  equitable  action,  and  that  it  is  for  the  fore- 
closure of  a  mortgage  upon  real  property,  and  Hie  said  debt  is 
fully  secured  by  the  said  mortgaged  property,  and  that  each 
and  every  of  the  grounds  for  an  attachment  stated  in  said  affi- 
davit, upon  which  the  said  attachment  issued,  are  false/'  On 
the  hearing  of  this  motion  a  small  amount  of  oral  testimony 
was  introduced,  and  a  vast  number  of  affidavits  were  read.  At 
the  conclusion  of  the  hearing  the  judge  ordered,  "  that  the 
said  attachment  be  and  the  same  is  hereby  discharged  as  to 
all  the  property  so  levied  on."  The  plaint^  excepted  to  this 
ruling,  and  assigns  error  thereon. 

It  will  be  noticed  that  the  defendants  moved  to  discharge 
the  order  of  attachment  on  three  grounds:   1st,  for  defects 
appearing  on  the  face  of  the  papers;  2d,  the  debt  was  fully 
secured  by  the  mortgage;  8d,  the  grounds  stated  in  the  plain- 
tiff's affidavit  for  the  attachment  were  all  false.     The  second 
ground  was  really  the  only  one  relied  on  by  the  defendants  on 
the  hearing  below,  as  would  seem  from  the  evidence  intro- 
duced.    And  it  was  evidently  upon  that  ground  alone  that  the 
judge  discharged  the  attachment.     At  the  close  of  the  hearing 
there  were  certainly  no  defects  appearing  on  the  face  of  the 
plaintiff's  papers  which  would  authorize  the  discharge  of  the 
attachment.    Even  if  it  devolved  upon  the  plaintiff  to  show, 
in  his  original  affidavit,  that  the  mortgage  was  not  a  sufficient 
security  for  his  debt,  still  he  showed  that  fact  so  abundantly 
by  his  subsequent  affidavits  that  the  defect  (if  it  was  a  defect) 
must  be  deemed  to  have  been  cured;  and  no  other  defect  ap- 
pearing on  the  face  of  the  papers  has  been  suggested.    The 
defendants  filed  an  affidavit  ma.de  by  themselves,  possibly  for 
the  purpose  of  py.tting  in  issue  the  grounds  stated  in  the  plain- 
D«nuior  fecit,     tiff's  original  affidavit;  but  it  certainly  does  not 
teiSfyr^q'iiirad.  p^t  in  Issue  all  of  such  grounds.    For  instance,  th« 
plaintiff's  origipal  affidavit  stated  among  other  things  that  on 
the  1st  of  December  ;tg75,  (the  ftime  when  said  order  of  attach- 
ment was  issnedi  and  one  day  before  the  defeodaote'  proper^ 


Digitized  by 


Google 


JULY  TERM,  1877.  601 

Opinion  of  the  Coart. 


was  seized,)  ^Hhe  said  defendants  have  property  and  rights  in 
action  which  they  conceal/'  The  defendants'  affidavit  states 
that  on  December  11th  1875,  "they  [the  defendants]  have  no 
property  and  rights  in  action  which  they  conceal;"  and  the 
affidavit  does  not  state  that  on  December  1st  the  defendants 
did  not  have  any  property  or  rights  in  action  which  they  were 
then  concealing.  Both  affidavits  were  probably  true  in  this 
respect  They  do  not  contradict  each  other.  At  least,  we 
ehonld  think  from  the  evidence  that  the  plaintiff's  affidavit 
was  true.  And  if  it  was  true  when  made,  and  when  the  order 
of  attachment  was  issued,  the  defendants  cannot  have  the  at- 
tachment discharged  merely  because  some  ten  or  eleven  days 
thereafter,  and  after  their  {property  had  been  attached,  they 
had  ceased  to  "have  property  and  rights  in  action  which  they 
conceal."    On  the  hearing  of  the  motion  the  plaintiff  intro- 


Baariog  duced  evidence  to  prove  that  the  grounds  of  his  affi- 

of  mobaa.  ^avit  wcTC  truc,  and  the  defendants  did  not  introduce 
any  evidence  to  the  contrary.  Hence  the  judge  could  not  have 
found  that  all  the  grounds  stated  in  the  plahitiff's  affidavit 
were  false.  As  before  stated,  we  think  the  judge  must  have 
discharged  the  attachment  solely  upon  the  ground  that  the 
plaintiff's  debt  was  amply  secured  by  the  mortgage.  It  would 
seem  from  the  evidence  introduced,  that  this  was  the  only 
question  which  the  defendants  desired  to  submit  to  the  judge. 
Whether  the  judge  decided  correctly  or  not  upon  this  ques* 
tion,  we  shall  consider  hereafter. 

The  plaintiff  claims  that  the  judge  had  no  right  to  consider 
any  of  the  questions  raised  by  the  motion  to  discharge  the  at- 
powcnofdi*.  tachment  He  claims  that  a  judge  of  the  district 
i*  «bi«&%.  court  has  no  power  or  authority  in  any  case  to  dis- 
efaarge  an  attachment  at  chambers;  and  (after  defining  that  the 
word  "attachment"  means,  the  seizure  and  holding  of  prop- 
erty by  virtue  of  an  order  of  attachment,)  he  then  claims  that, 
even  if  it  should  be  admitted  that  a  judge  of  the  district  court 
could  discharge  an  atiachrrient  at  chambers,  still  that  he  has  no 
power  or  anthocity  to  discharge  an  or€leT  of  attaehnient  at  cham- 
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bers.  And  he  further  claims,  that  as  the  motion  in  this  case 
was  to  discharge  the  order  of  attachment,  and  not  to  discharge 
the  attachment  itself,  therefore  the  judge  has  no  right  to  hear 
the  motion^  or  to  discharge  the  attachment  upon  such  motion. 
With  reference  to  the  first  claim  of  the  plaintifi",  we  would  say 
that  we  think  that  a  judge  of  the  district  court  has  power  at 
chambers  to  discharge  an  attachment;  and  without  making  any 
argument  in  answer  to  the  plaintiff's  argument,  we  would  sim- 
ply refer  to  the  statutes  and  authorities  from  which  such  argu- 
ment may  be  made.  (Laws  of  1861,  p.  121,  §8;  Comp.  Laws  of 
1862,  p.  454,  §8;  Gen.  Stat  of  1868,  p.  804,  §2;  Bawmm  v. 
CockriU,  6  Kas.  884,  885;  JXvision  of  Howard  Cb.,  15  Eas.  195, 
214,  215;  Kiser  v.  Sawyer y  4  Eas.  508,  511,  which  holds  that, 
'^the  court,  the  greater,  includes  the  judge^  the  less.''  This  is 
true  of  th(B  business  of  the  court;  it  includes  the  business  done 
before  the  judge. 

With  reference  to  the  second  claim  of  the  plaintiff,  we 
would  say,  that,  as  the  judge  did  nothing  more  than  to  dis- 
phrweoio  charge  the  attachment,  (taking  the  plaintiff's  own 
of  motion,  definition  of  the  word  "attachment,")  the  question 
is  simply,  whether  the  motion  was  sufficient  The  motion  was 
to  discharge  the  order  of  attachment  Now  would  not  a  difl- 
charge  of  the  order  of  attachment  be  also  a  discharge  of  the 
property  held  under  the  order  of  attachment?  Whether  the 
motion  was  technically  correct  or  not,  as  a  motion  to  discharge 
the  attachment,  we  do  not  choose  to  decide.  But  we  think 
that  no  material  error  was  committed  by  the  court  in  consider- 
ing it  sufficient.  The  proceedings  show  that  the  plaintiff  had 
full  notice  that  the  defendants  desired  upon  said  motion  that 
their  property  should  be  discharged  from  the  attachment,  and 
also  had  full  notice  upou  what  grounds  the  defendants  so  de- 
sired such  discbarge;  and  the  property  was  discharged  on  one 
of  these  grounds. 

On  the  hearing  of  the  motion  to  discharge  the  attachment, 
the  defendants  offered  to  introduce  the  following  testimony  of 
the  witness  John  B.  Evans,  to- wit:  ^*I  know  the  persons  corn- 
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prising  the  firm  of  PreBcott  &  Prescott,  and  had  a  conversation 
taeompetont  witb  them  in  Topeka,  in  May  1876,  in  their  office^ 
•"^oiot.  in  which  they  said  they  had  made  defendant,  R.  lu 
McConnell,  a  loan  of  $1,000  on  his  place  in  Lyon  county,  and 
that  they  thought  the  place  was  a  good  place,  and  that  McCon- 
nell was  a  fine  man,  and  that*  the  loan  was  well  secured/' 
Neither  the  firm  of  Prescott  &  Prescott,  nor  any  member 
thereof,  was  a  party  to  this  suit;  nor  was  it  shown  that  either 
bf  them  was  ever  authorized  by  the  plaintiflr",  or  by  any  per- 
son under  whom  the  plaintiff  claimed,  to  make  any  such 
statement;  nor  was  it  shown  that  the  conversation  was  con- 
nected with  the  transaction  of  any  business  for  the  plaintiff,  or 
for  any  person  under  whom  the  plaintiff  claimed;  nor  was  it 
shown  that  the  attention  of  either  member  of  said  firm  of 
Prescott  &  Prescott  was  ever  called  to  said  conversation,  so  as 
to  give  either  of  them  an  opportunity  to  explain  the  same. 
The  judge  permitted  said  testimony  to  be  introduced  over 
proper  objections  and  exceptions  made  by  the  plaintiff.  In 
this  we  think  the  judge  erred.  But  as  nearly  all  the  evidence 
introduced  on  the  hearing  of  the  motion  is  embodied  in  affida- 
vits,-and  as  we  have  all  the  evidence  introduced  on  such  hear- 
ing before  us,  this  error  vrill  not  require  a  reversal  of  the 
decision  below,  provided  a  preponderance  of  the  other  evi- 
dence is  found  to  support  such  a  decision. 

This  then  brings  us  to  the  last  question  in  the  case:  Does 
the  preponderance  of  the  evidence  sustain  the  decision  below? 
pnpond«ran<M   ^^^  ^^^  ^®  purposcs  of  this  casc,  we  shall  state  the 
S^iTS"''   question  thus:  Is  such  decision  sustained  by  at  least 
^^^'  an  equilibrium  of  the  evidence?    For  it  may  be, 

that  the  burden  of  proof  rested  upon  the  plaintiff  on  the  hear- 
ing of  said  motion,  and  that  unless  the  plaintiff  furnished  a 
preponderance  of  the  evidence  the  decision  of  the  judge  below 
must  be  sustained.  The  question  whether  the  decision  of  the 
judge  below  is  sustained  by  sufficient  evidence,  depends  en- 
tirely upon  this  other  question,  whether  said  mortgage  was 
shown  to  be  a  sufficient  security  for  the  plaintiff's  debt,  or  not 
The  mortgaged  property  consisted  of  the  N.E.  J  of  sec.  1,  town- 
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ship  17»  range  12,  in  Lyon  county,  except  two  acres  thereof 
which  had  been  previously  conveyed  to  other  partieB  by  the 
defendants.     Such  property  is  broken,  hilly,  upland  prairie^ 
<;ut  up  with  ravines^  and  has  no  improvements  thereon  except 
an  old,  dilapidated,  wooden  dwelling-house,  with  outbuildings 
to  correspond,  and  a  well,  and  about  six  acres  fenced  and  broke. 
It  is  worth  about  $1,228.    But  no  witness  testified  that  it 
would  sell  at  forced  sale  for  that  price.     One  witness  testified 
that  it  would  not  sell  at  forced  sale  for  $800;  and  no  witness 
testified  that  it  would  sell  at  forced  sale  for  more  than  that 
sum.     The  sheriff  of  the  county,  who  perhaps  testified  as  in- 
telligently upon  that  subject  as  any  other  witness  in  the  case, 
testified  that  said  mortgaged  property  would  not  sell  for  cash 
a.t  sheriff's  sale  for  |480.     Two  other  witnesses  testified  to 
eubstantially  the  same  thing.     The  defendant  himsdf  did  not 
believe  that  the  land  was  worth  the  amount  of  the  mortgage- 
debt.     He  was  anxious  that  the  plaintiff  should  take  the  land 
for  the  debt,  and  said  a  short  time  before  this  suit  was  com- 
menced, "that  if  the  mortgage  was  foreclosed,  and  said  real 
estate  sold  at  sheriff's  sale,  it  would  not  bring  enough  to  sat- 
isfy and  pay  off  said  claim  and  the  costs  of  the  proceedings." 
Soon  after  he  mortgaged  the  said  property  he  was  in  the 
county  treasurer's  office,  and  told  tiae  treasurer  that  he  would 
not  pay  the  taxes  on  said  land  for  the  reason  that  he  had  sold 
the  same.    A  person  standing  by  said  to  the  .defendant,  that 
he  thought  that  he  (the  defendant)  had  recently  mortgaged 
the  premises.     And  the  defendant  answered  saying,  "that  said 
premises  were  devilish  well  sold,  and  that  they  [the  mort- 
gagees] could  take  them;"  "that  he  had  got  one  thousand  dol- 
lars on  said  premises,  and  that  they  were  devilish  well  sold,  and 
that  they  [the  mortgagees]  might  keep  them."    And  the  de- 
fendant did  not  pay  the  taxes  on  said  premises,  although  be 
had  agreed  in  the  mortgage  that  he  would  do  so.    And  the 
defendant  also  failed  to  make,  certain  improvements  on  the 
land  which  he  :agreed  in  the  mortgage  to  make.     One  of  the 
defendant's  own  witnesses  testifier  that  it  ia  not  i^ostomsuy  for 
loan  agents  to  "loan  more  money  on  land  than  <»ie-tbird9f 
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the  actual  value  thereof,  in  Lyoa  county."    This  tends  to 
ehow  tiiat  the  y&.ue  put  upon  land  in  Lyon  county  is  yastly 
above  its  selling-price,  and  vastly  above  what  it  would  be  a 
good  security  for.    The  statutes  provide  that  real  estate  sold 
on  execution  (except  where  appraisement  is  waived)  must  sell 
for  at  least  two-thirds  of  its  appraised  value^     Generally  it  will 
not  sell  to  third  persons  for  that  amount,  and  the  judgment- 
creditor  has  to  purchase  it  himself  at  that  price  in  order  to 
bring  about  a  sale  at  all.    Ifow  while  the  evidence  in  this  case 
does  not  show  that  the  mortgaged  property  would  sell  at  sher- 
iff's sale  for  two-thirds  of  what  its  value  would  appear  to  be, 
•  but  on  the  contrary  shows  that  it  would  not  sell  for  that  much, 
yet  under  the  statutes  we  think  we  should  presume  that 
it  would  sell  for  that  much.    Now  as  the  property  is  worth 
about  $1,228,  it  should  sell  at  sheriff's  sale  for  $818.67.    And 
this  is  all  for  which  it  can  reasonably  be  considered  as  a  good 
security.     On  the  other  hand,  the  mortgage  is  for  $1,000. 
There  is  now  over  $175  of  interest  actually  due  on  the  note 
and  mortgage;    (the  coupons   show  $180;)   the  defendants 
agreed  in  the  mortgage  to  pay  a  reasonable  attorney-fee  for 
foreclosure,  and  the  evidence  shows  that  a  reasonable  attorney- 
fee  would  be  $150.     The  evidence  also  shows  that  the  defend- 
ants failed  to  pay  the  taxes  for  the  years  1874  and  1875,  and 
we  suppose  have  failed  to  pay  all  taxes  on  the  premises  up  to 
this  time.     The  evidence  also  shows  that  the  plaintiff  has  paid 
$50  of  taxes  on  the  premises.     The  costs  will  probably  be  $50 
or  $60,  and  may  be  vastly  more.     All  these  items  must  be 
considered  in  .rendering  the  judgment,  and  they  will  all  be 
liens  upon  the   mortgaged  property.     Whether  any  of  the 
items  can  be  reduced  below  the  figures  we  have  given,  when 
the  judgment  shall  be  rendered,  is  not  certain.     It  is  possible 
that  the  attorney-fee  may,  though  that  is  not  certain.     It  is 
certain  however  that  the  interest  will  be  more  than  we  have 
stated,  and  it  is  probable  that  the  taxes  and  costs  will  also  be 
more.    Now  these  items  in  the  aggregate  amoi^nt  to  $1,425. 
And  it  will  thericfore  be  seen  that  the  mortgaged  property  is 
not  sufficient  security  for  the  judgment*  that  will  probably  be 
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rendered.  But  we  will  suppose  that  the  judge  below  antici- 
pated that  the  judgment  would  be  rendered  at  as  early  a  day 
as  possible,  and  with  as  little  trouble  and  expense  as  possible, 
notwithstanding  the  extraordinary  contest  that  was  had  over 
this  motion,  and  notwithstanding  that  the  evidence  of  about 
seventy  witnesses  was  used  on  the  hearing  of  this  motion.  In 
such  a  case  the  amount  of  the  judgment  would  of  course  be 
reduced  below  the  amount  at  which  we  have  placed  it.  But 
still  we  do  not  think  that  the  amount  could  be  reduced  80  low 
as  to  make  the  mortgaged  property  a  sufficient  security  for  the 
judgment  In  fact,  we  do  not  think  that  the  mortgaged  prop- 
erty would  be  sufficient  security  for  the  mere  naked  principal 
of  the  debt  alone,  without  interest,  without  taxes,  without 
costs,  and  without  attorney-fees.  We  do  not  believe  from  the 
evidence  that  the  mortgaged  property  could  be  sold  at  sheriff 
sale  for  $800.  Indeed,  there  is  only  one  witness  who  shows  by 
his  evidence  that  he  resides  near  the  property  who  says  it  is 
worth  more  than  that  sum,  and  he  says  it  is  worth  only  $900. 
The  most  of  the  witnesses  who  show  by  their  testimony  that 
they  reside  near  the  property,  say  that  it  is  not  worth  $800, 
and  one  witness  who  has  resided  within  two  miles  of  the  prop- 
erty for  more  than  eighteen  years,  says  that  it  is  not  worth 
more  than  $400. 

It  would  seem  from  the  foregoing  £Etct8,  that  but  one  con- 
clusion can  be  reached.  In  Oillespie  v.  LoveUy  7  Kas.  419,  423, 
which  was  an  action  to  foreclose  a  mechanic's  lien,  and  in 
which  an  order  of  attachment  was  issued  and  levied,  we  held 
that  "  under  §  190  of  the  civil  code  the  plaintiff  may  have  an 
attachment  in  every  *  civil  action  for  the  recovery  of  money,'" 
and  that  an  action  to  foreclose  a  mechanic's  lien  was  a  civil 
action.  In  such  action,  and  also  in  an  action  to  foreclose  a 
real-estate  mortgage,  where  the  plaintiff  recovers,  a  personal 
judgment  is  rendered  against  the  debtor,  where  such  debtor  is 
made  a  party  defendant,  as  in  this  case.  In  the  case  cited,  the 
defendant  did  not  attempt  to  show  that  the  property  bound  by 
the  mechanic's  lien  was  a  sufficient  security  for  the  plaintifa 
claim,  but  he  did  object  to  the  plaintiff's  showing  that  soch 
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lien  was  not  a  sufficient  security.  We  held  that  ^^  if  it  had 
been  shown  that  the  lien  itself  was  a  sufficient  security  for  the 
plaintiff's  claim,  it  would  have  been  the  duty  of  the  court  be- 
low, or  judge,  to  dissolve  the  attachment."  The  logical  deduc- 
tion from  this  decision  is,  that  in  an  action  for  money  in  which 
a  personal  judgment  may  be  rendered  against  the  defendant, 
the  plaintiff  may,  if  sufficient  cause  exists,  have  an  attachment 
against  the  property  of  the  defendant,  notwithstanding  the 
fieict  that  in  the  same  action  the  plaintiff  seeks  to  foreclose  a 
lien  on  specific  property  held  as  security  for  the  debt  due,  pro- 
vided such  lien  is  insufficient  security  for  the  plaintiff's  claim; 
and  that  where  in  such  an  action  an  order  of  attachment  is 
duly  sued  out  and  levied,  and  it  Is  shown  that  the  mortgaged 
property  is  not  sufficient  security  for  the  plaintiff's  claim,  it  is 
error  for  the  district  judge  or  district  court  to  set  aside  or  dis- 
solve the  attachment  proceedings  merely  because  of  the  exist- 
ence of  such  specific  lien.  And  therefore,  in  the  present  case, 
the  order  of  the  district  judge  discharging  the  attachment  will 
be  reversed. 

All  the  Justices  concurring. 


C.  W.  MooRB  V.  E.  R.  Cutler. 

!•  REvnEwnfo  Allkged  Errobs;  Entire  Record  Necessary,  A  party  alleging 
error,  and  seeking  its  review,  must  bring  up  the  entire  record  on  which 
error  is  assigned,  or  this  court  will  dismiss  the  petition  in  error  without 
examination.  IBums  v.  BurgeU^  19-162;  Weaver  v.  HaU,  3&-e49;  Pa%d  v. 
WkUstone,  28-634.] 

2L  Where  the  record  brought  to  this  court  shows  that  the  clerk  of 

the  court  below  has  only  certified  such  portions  of  the  proceedings  of 
the  inferior  court  as  the  counsel  for  the  plaintiff  in  error  directed  to  be 
made  out  and  certified,  this  court  will  not  presume,  in  the  absence  of 
the  full  proceedings  of  the  district  court,  that  such  court  acted  without 
jurisdiction  of  the  person  or  property  of  the  defendant^  and  upon  such 
record  so  certified  this  court  must  of  necessity  affirm  the  judgment  of 
the  court  below. 

Mror  from  ChaiUauqua  District  Court. 
A  BiNQLB  question  of  practice  is  decided  in  this  case,  re- 
specting which  the  opinion  states  all  necessary  fisu^ts.     The 
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dietrict  court,  at  the  November  Term  1875,  foand  and  adjadged 
that  Moore  was  indebted  to  Cutler  in  the  som  of  $175.50,  and 
decreed  the  sale  of  certain  attached  property.  Moore  brings 
the  case  here. 

S.  P.  Moorey  for  piaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  certificate  of  the  clerk  of  the  district 
court  appended  to  the  record  in  this  case  is  as  follows: 

"  State  op  Bjlnsas,  Chautauqua  County,  ss.  : , 

I,  Thomas  N.  King,  clerk  of  the  district  court  in  and  for 
said  counly,  do  hereby  certify  that  the  above  and  foregoing  is 
a  true  and  complete  copy  of  the  records  and  papers  in  ray 
office  in  the  case  of  E.  R.  Cutler  against  0.  W.  Moore,  as  ftilly 
and  completely  as  the  same  were  directed  to  he  made  out  and  certir 
fied  by  S.  P.  Moore^  attorney  for  said  defendant 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  on  this  26th  of  November  1875. 

[seal.]  T.  N.  Kino,  CUrL'' 

The  questions  discussed  in  the  brief  of  counsel  for  plaintiff 
in  error  are,  that  the  service  made  upon  the  said  plaintiff  in 
error  in  the  court  below  was  defective,  and  that  the  attach- 
ment-proceedings had  in  said  court  failed  to  describe  the  prop- 
erty attached.  It  does  not  appear  from  the  record  in  this  case, 
that  a  full  and  complete  transcript  of  the  case  in  the  court 
below  has  been  brought  to  this  court;  and  as  it  does  affimm- 
lively  appear  that  the  counsel  for  the  plaintiff  in  error  has  had 
certified  to  this  court  only  such  proceedings  of  the  district 
court  as  he  has  thought  to  his  interest  to  present,  we  cannot 
undertake  to  consider  the  alleged  error  submitted  to  us.  The 
certificate  to  the  record  is  of  such  character  as  to  forbid  any 
review  of  the  matters  attempted  to  be  presented  to  us  for  our 
determination. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justiees  ^ooncurrin^. 


Digitized  by 


Google 


EXTRA  ANNOTATION 


TO 


PRECEDING  VOLUME 


NOTES 


ON  THE 


KANSAS  REPORTS 

CASES  IN  18  KANSAS 


18  ;KAJr.  0»  XEXEBT  t.  BABHES 

PwrohMMMi  of  Tudlaa  laads^-^^ited  in  McGannon  r.  Straightlege,  87  Kan. 
87,  14  Pae.  452,  holding  an  act  to  protect  parchasera  of  Indian  lands  to  be  inop- 
erative untfl  the  Indian  title  is  eztingnisbed. 

18  KAK.  16,  STATE  t.  1II7IJUN8 

Jniy— ttlsoonditot  of  or  affeotlAgr.— Cited  in  State  y.  Suyder,  20  Kan.  30G, 
holding  that  the  presence  of  an  officer  in  the  jury  room  was  reversible  error; 
State  y.  Lantz,  23  Kan.  728,  33  Am.  Bep.  215,  holding  that  the  unauthorized 
examination  of  an  atlas  by  the  jury  in  the  jury  room  was  reversible  error. 

Cited  in  note  in  36  Am.  Rep.  441,  on  improper  influence  on  jury. 

8«aie-nlkdm«iiitioa^— Distinguished  in  Gleason  v.  Strauss,  5  Kan.  App.  80, 
48  Pac.  881,  holding  that  the  separation  of  the  jury  without  admonition  is  not 
ground  for  a  new  trial,  where  no  injury  results;  State  v.  Staelchouse,  24  Kan« 
445,  holding  that  failure  to  admonish  the  jury  before  several  short  recesses  was 
not  reversible  error. 

18  XAJr,  20,  ATCHISON,  T.  *  8.  F.  B.  CO.  t.  WOODCOCK 

Ta»B*-^XibiiitAtlom  on  mie  or  wibotti&t«*-«Cited  in  Kansas  City,  T.  A  W.  R. 
Co.  V.  Albright,  33  Kan.  211,  6  Pac.  270,  on  the  statutory  limitation  on  levies 
for  the  support  of  the  poor;  Stewart  v^  Kansas  Town  Cob,  50  Kan.  553,  32  Pac 
121*  holding  that  a  levy  in  excess  of  10  mills  to  be  paid  out  of  the  general  revenue 
fund,  was  invalid;  Smith  v.  Haney,  73  Kan.  506,  S5  Pac.  550,  holding  that  the 
commissioners  of  Gove  County  could  use  part  of  the  general  revenue  fund  to 
build  a  courthouse. 

Bmmm  OwrafttTo  aota.— Cited  in  National  Bank  y.  Barber,  24  Kan.  534,  holding 
a  statute  to  be  void,  so  far  as  it  attempted  to  divert  a  general  tax  to  the  pay- 
ment of  railroad  bonds. 

Dtotinguished  in  State  v.  Pauley,  83  Kan.  456,  112  Pac  141,  holding  curative 
tax  atfttutea  valid. 

Cited  iB  aot«  in  37  Am.  Rep.  399^  on  cnrative  acta. 

V.18  K.N0Tia*— 1 
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18  KAK.  24,  8HAMI.£FFEB  r.  OOUITCII.  OBOVE  PEEBI.ES8  MILL 
CO. 

Water  oovrse*— Rlgliti^  of  riparlaa  awners.— Cited  in  City  of  Emporia 
▼.  Soden,  25  Kan.  588,  37  Av.  Rep*  269,  holding  tbat  one  cannot  use  percolating 
water,  so  as  to  destroy  or  diminish  the  flow  Of  a  natural  stream,  to  the  injury 
of  a  riparian  owner;  Clark  v.  Allaman,  71  Kan.  206,  80  Pac  571,  70  L.  R.  A. 
971,  on  the  use  of  water  for  irrigation  and  the  rights  of  riparian  owners;  City 
of  New  Whatcom  v.  Pairharen  Land  Co.,  24  Wash.  493,  64  Pac  735.  54  L.  R. 
A.  190,  holding  that  a  lower  riparian  owner  cannot,  without  due  compensation, 
be  deprived  of  Ms  right  to  the  usual  and  und&ninisiied  flow  of  water. 

Citaji  in  note  in  7  Am,  Dec*  532,  on  property  in  water;  in  43  Am.  Dec  275;  79 
Am.  Dec  638— on  riparian  proprietor's  right  to  use  and  detain  water;  in  41  X^  B. 
A.  740,  on  correlative  rights  of  upper  and  lower  proprietors  as  to  use  and  flow  of 
stream. 

18  KAN.  34,  KANSAS  CENT.  B7.  CO.  t.  FtT^SIMMbNS,  Some  case 
on  subsequent  appeal,  22  Kan.  686,  31  Am.  Bep.  203 

Railroad  companies— Wl&at  constitntes.— Cited  in  Beeson  v.  Busenbark,  44 
Kan.  669,  25  Pac  48,  10  L.  R.  A.  839,  holding  that  a  construction  firm  was  not 
a  railroad  company  within  the  meaning  of  a  statute  fixing  the  liability  of  railroad 
companies. 

8am^— Liability  for  aets  or  omissions  of  independent  eontraetor<— 

Cited  in  St.  Louis,  Ft  S.  &  W.  B.  Co.  v.  WiUis,  38  Kan.  330, 16  Pac  728,  holding 
a  railroad  not  liable  for  injuries  from  a  defective  track  being  laid  by  an  inde- 
pendent contractor  and  not  yet  accepted;  Kansas  City,  M.  &  O.  R.  Co.  v.  Loosp 
ley,  76  Kan.  103,  90  Pac.  990,  as  to  liability  as  master  of  an  independent  con- 
tractor's servants. 

Distinguished  in  Chicago,  K.  &  W.  R.  Co,  v.  Watkins,  43  Kan.  50,  22  Pac. 
985,  holding  a  railroad  liable  for  a  trespass  which  it  procured  to  be  committed 
by  a  contractor ;  Chicago,  K.  &  W.  R.  Co.  v.  Hutchinson,  45  Kan.  186,  25  Pac 
576,  holding  that  a  railroad  could  not  escape  liability  by  showing  that  the 
want  of  proper  cattle  guards  was  due  to  the  neglect  of  a  contractor;  St 
Louis  &  S.  F.  R.  Co.  v.  Madden,  77  Kan.  80,  93  Pac.  586,  17  L.  R.  A. 
(N.  S.)  788,  holding  a  railroad  liable  for  damages  from  a  fire  set  out  by 
an  independent  contractor;  Choctaw,  O.  &  W.  Ry.  Co.  v.  Wilker,  16  OkL  384, 
84  Pac.  1086,  3  L.  R.  A.  (N.  S.)  595,  holding  that  a  railroad  company  could  not 
escape  liability  for  failure  to  perform  a  duty  by  showing  that  the  defective  work 
was  done  by  independent  contractors. 

Cited  in  note  in  76  Am.  St.  Rep.  395,  411,  on  liability  for  negligence  and  torts  of 
independent  contractors;  in  66  L.  R.  A.  139,  on  liability  for  acts  of  independent 
contractor,  where  injuries  result  from  nonperformance  of  absolute  duties  of  em- 
ployer. 

Same— UaMlity  of  lessor  for  torts  of  company  nsins  road^— Cited  in 
note  in  44  L.  R.  A.  753,  on  liability  of  lessor  of  railroad  for  injuries  caused  by 
negligence  of  another  company  using  road. 

18  KAK.  42,  THOMPSON  t.  HIGGINBOTHAM 

Slierlft's  return— Aider  by  extrinsic  eridenoe.— Dlstfnguished  in  Evans  v. 
Bushnell,  59  Kan.  160,  52  Pac.  419,  holding  that,  where  the  sheriflTs  return  failed 
to  show  due  notice  of  the  sale,  the  error  was  not  cured  by  a  printer's  affidavit, 
disseiitlng  opinion  maintaining  that  error  was  cured  by  the  printer's  affidaWt. 

Cited  in  Price  v.  Citizens'  State  Bank  of  Mediapolis,  23  Okl.  723,  102 
Pac  800,  holding  that  evidence  and  affidavits  bearing  on  the  oflleer'fl  return  w^re 
not  part  of  the  record,  and  such  return  was  conclusive,    i  -^ 
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Verliloatioii  on  f&fomifttliiMi  tatA  beltof  jL(€ited  in  Pele^nelli  v.  McOlotid 
River  liumber  Co.,  1  Gal.  App.  508,  82  Pac.  695,  holding  that  allegatioBS  made 
in  an  aflSdavit  upon  information  and  belief  cannot  be  considered;  State  v.  Gleason, 
32  Kan.  245,  4  Pac  363,  holding  that  a  complaint  verified  on  hearsay  and  belief 
is  insufficient;  Greenwell  r.  MofFett,  77  Kan.  41,  98  Pac.  609,  holding  that  an 
affidavit  made  on  belief  was  not  proof;  Salter  y.  State,  2  Okl.  Or.  464,  102  Pac. 
719,  139  Am.  St.  Rep.  935,  holding  an  Information,  verified  on  information  and 
belief,  was  insufiicient;  Shanholtzer  v.  Thompson,  24  Okl.  198,  108  Pac.  595,  138 
Am.  St.  Rep.  877,  holding  that  affidavits,  verified  on  belief,  were  insufficient 

Same— Eridemee  ooneemins  ▼erllleation^^Distinguished  in  State  v.  Carey, 
50  Kan.  84,  42  Pac.  871,  holding  that,  where  the  complaint  was  verified  in  regular 
form,  the  justice  properly  excluded  evidence  to  show  that  it  was  in  fact  verified  on 
information  and  belief. 

18  XAK.  46,  MoCABTHT  t.  CHIOAOO,  B.  I.  *  P.  R.  CO.,  26  AM.  REF^ 

IXTronsful  death— Bisht  of  aotioa.— Cited  in  Hulbert  v.  City  of  Topeka, 
34  Fed.  510,  holding  that  representatives  of  the  deceased  had  no  right  of  action, 
under  Code  Civ.  Proc  Kan.  1879,  §  420,  for  injuries  causing  death ;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Priest,  50  Kan.  16,  31  Pac.  674,  on  instruction  on  measure 
of  damages  for  wrongful  death  from  a  crossing  accident;  City  of  Eureka  v. 
Merrifield,  53  Kan.  794,  37  Pac.  113,  holding  that  Civ.  Code  1889,  §§  422,  422a, 
apply  exclusively  when  ideath  results  from  a  wrongful  act;  Martin  v.  Missouri 
Pac  R«  Co.,  58  Kan.  475,  49  Pac.  605,  holding  that  an  action  by  an  injured  party, 
who  dies,  does  not  survive  to  his  representative;  Sewell  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  78  Kan.  1,  96  Pac.  1007,  holding  that,  where  deceased  legally  contracted 
away  his  own  right  of  action,  his  widow  could  not  sue  for  his  wrongful  death. 

Criticised  in  Missouri  Pac.  Ry.  Co.  v.  Bennett's  Estate,  5  Kan.  App.  231,  47 
Pac.  183,  holding  that  an  action  for  personal  injuries  from  a  wrongful  act  does 
not  abate  with  the  plolntifiTs  vleath. 

Cited  in  Perham  v.  Portland  Electric  Co.,  33  Or.  451,  53  Pac.  14,  24,  40  L.  R. 
A  799,  72  Am.  St.  Rep.  730,  on  the  right  of  action  by  representatives  for  the 
wrongful  death  of  the  deceased. 

Cited  in  note  in  12  Am.  St.  Rep.  869,  on  action  for  death  by  negligence;  in  34 
L.  R.  A  802,  on  several  actions  for  wrongful  death. 

Same— Wl&at  law  is^QTerns.— Cited  in  Dennick  v.  Railroad  Co.,  103  IJ.  S.  11, 
26  L.  Ed.  439,  holding  that  a  liability  imposed  by  state  statute  may,  where  the 
action  is  transitory,  be  enforced  in  any  United  States  Circuit  Court  having  juris- 
diction; Vaughn  v.  Bunker  Hill  &  Sullivan  Mining  &  Concentrating  Co.,  126  Fedi 
895,  holding  that  a  statute  did  not  give  a  right  of  action  for  fatal  injuries  in- 
flicted in  another  state;  Limekiller  v.  Hannibal  &  St.  J.  R.  Co.,  33  Kan.  83,  5 
Pac.  401,  52  Am.  Rep.  523,  holding  that  a  foreign  administrator  could  not  su^ 
for  a  wrongful  death,  where  the  laws  of  bis  own  state  prohibited  his  maintaining 
such  an  action;  Hamilton  v.  Hannibal  &.  St  J.  R.  Co.,  39  Kan.  56,  18  Pac.  57, 
holding  that  a  Missouri  statute  giving  a  right  of  action  for  wrongful  death  couM 
not  be  enforced  in  Eoinsas,  where  it  appeared  that  the  right  of  action  in  Missouri 
had  been  lost  when  the  suit  was  begun;  Dale  v.  Atchison,  T.  &  S.  F.  R.  Co., 
57  Kan.  601,  47  Pac.  521,  holding  that  a  penal  statute  of  New  Mexico,  giving  a 
fixed  sum  for  death  by  wrongful  act,  could  not  be  enforced  in  Kansas;  Matfaeson 
V.  Kansas  City,  Ft.  S.  &  M.  R,  Co.,  61  Kan.  667,  60  Pac.  747,  holding  that  the 
Missouri  statute,  authorizing  a  recovery  for  death  by  wrongful  act,  cannot  be 
enforced  In  Kansas. 

Cited  in  notes  in  15  L.  R.  A.  583;  56  L.  R.  A.  194.  197,  198,  200,  201,  213; 
48  Am.  Dec.  641  (par.  2)?  87  Am.  Rep.  16<h  14  Am.  St  Rep.  864--oA'>xtrater- 
tltorlal  effect  of  statote  giving  right  of  action  for  sleath. 
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8mit  liy  iioaresld«»t  ai^aliuit  tovigin  oov|Ki^»tio]isy«»Cite4  m  note  in  70 
Lk  R.  A.  550,  552,  553»  on  right  ot  noDreaideata  to  syye  loreifn  corporntioQB. 

18  KAK.  53,  BVBGE88  T.  MEMPHX8,  a  *  IT.  W.  B.  GO. 

8tmt«tes— BepeaL-<:;ited  in  EvaixB  v.  Adams,  21  Kan.  119,  holding  that  Laws 
1872,  c.  195,  and  Laws  1876,  c  133,  are  simj^ly  a  portion  of  the  original  act  of 
1867  and  not  independent  statutes;  Case  y.  Bartholow,  21  Kan.  300,  holding  a 
statute  relative  to  service  of  process  to  have  been  repealed  by  the  Constitution; 
Hobart  v.  Beers,  26  Kan.  329,  on  question  of  repeal  of  statute  giving  lien  for  nia- 
terials  furnished  railroad  company. 

18  KAN.  58,  CHICAGO,  B.  I.  *  P.  R.  GO.  t.  D0TI<B 

Demurrer  to  evidenoe.— <jited  in  Lee  v.  Ryder,  1  Kan.  App.  293,  41  Pae.  221 : 
Bank  of  I^e  Roy  v.  Harding,  1  Kan.  App.  389,  41  Pac.  680— holding  overruling 
pf  demurrer  not  error,  where  there  was  gome  evidence  to  sustain  all  the  material 
allegations ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ditmars,  3  Kan.  App.  459,  43  Pac. 
833,  holding  that  any  evidence  tending  to  sustain  the  material  allegations  will 
authorize  the  overruling  of  a  demurrer  to  The  evidence. 

Same— Cure  1>y  subsequent  testimony.—Cited  in  Fidelity  &  Gasualt}*  Co. 
of  New  York  v.  Walton,  24  Okl.  671,  104  Pac.  909,  holding  that  the  overruling  of 
a  demurrer  to  the  evidenoe  will  not  be  disturbed,  where  the 'record  shows  suffi- 
cient evidence,  when  considered  Avith  that  subsequently  introduced ;  St.  Louis  & 
S.  F.  R.  Go.  V.  Iroftis,  25  Okl.  496,  106  Pac.  824,  holding  that  error  in  overruling 
a  demurrer  to  the  evidence  may  be  cured  by  subsequent  testimony. 

Belease— AToidance.*Gited  in  Lumley  v.  Wabash  R.  Co.,  76  Fed.  66,  22  C. 
0.  A.  60,  holding  that  a  release  should  be  canceled  which  was  obtained  through  a 
dishonest  opinion  given  by  the  company's  surgeon;  Wagner  v.  National  life  Ins. 
Co.  of  Montpelier,  Vt,  90  Fed.  395,  33  C.  C.  A.  121,  holding  that  a  release  plead- 
ed in  the  answer  may  be  avoided  for  fraud ;  Solomon  R.  Co.  v.  Jones,  34  Kao. 
443,  8  Pac.  730,  holding  that  receipts  which  a  party  did  not  read  or  have  oppor- 
tunity to  read  were  not  binding  upon  him ;  Missouri  Pac.  R.  Co.  v.  Lovelace,  57 
Kan.  195,  45  Pac.  590,  holding  that  the  execution  of  a  relea^  by  one  while  men- 
tally incapacitated  is  not  binding ;  Sanford  v.  Royal  Ins.  Co.,  11  Wash.  653,  40 
Pac.  609,  holding  that  an  action  could  be  maintained  on  a  fire  policy  without  a 
voidable  release  having  been  first  canceled  by  a  decree  in  equity. 

Cited  in  note  in  39  L.  R.  A.  263,  on  morphinism  and  other  addictions  as  af- 
fecting responsibility  and  capacity. 

Bame—Eridence  to  al&ow  iaoompetency.— Distinguished  in  Moulton  v.  Aid- 
rich,  28  Kan.  300,  holding  that  evidence  was  competent  to  show  that  it  was  im- 
possible for  the  injured  party  to  have  entered  into  any  release  agreement 

Same— Not  necessary  to  return  money.— Cited  in  Missouri  Pac.  R.  Co.  v. 
Goodholm,  61  Kan.  758,  60  Pac.  1066,  holding  that  an  action  for  damages  may  be 
maintained  though  the  money  received  pursuant  to  a  voidable  release  has  not 
been  returned ;  St  Louis  &  S.  F.  R.  Co.  v.  Richards,  23  Okl.  256,  102  Pac  92. 
23  L.  R.  A.  (N.  S.)  1032,  holding  that  an  injured  party  was  not  precluded,  by  bi^ 
failure  to  tender  back  the  consideration  received,  from  contesting  a  release  where 
it  appeared  that  tlie  tender  would  have  been  refused. 

Cited  in  note  in  35  L.  R.  A.  (N.  S.)  661,  on  return  of  consideration  for  release 
of  claim  for  personal  injuries  set  aside  for  fraud. 

AToidanoe  of  insnrance^Tender  back  of  preminm*i-Cited  in  Geon?io 
Home  Ins.  Co.  v.  RoseJifield,  95  Fed.  358,  37  C.  C,  A.  96,  holding  that  the  failure 
of  an  insurance  company  to  tender  back  the  premium  paid  did  not  preclude  it  from 
denying  liability  because  of  overinsurance. 

JfoKlisewea^-Id^liUity  of  master  for  lapJiwciep  to  §^vw9^t.'^ited  Ip  ¥i^' 
souri  Pac.  R,  Co.  v.  Peregoy,  3Q  Kan.  424,  14  Pac,  J,  holding  an  ^n^i^oyer  iiahie 
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for  tke  deiUtir  of  an  nmkilled  apprentice  from  beiniT  pU<^  in  a  danf epous  position ; 
Ohen>l(t0  A  F.  Coal  St  Mining  Co.  v.  Picicson,  10  Kan.  APP-  3^1,  61  Fac.  450, 
holding  that  proof  that  a  pit  boss  had  ample  opportjanlty  to  learn  of.  ^  ininer's 
incompetency  tended  to  sustain  an  allegation  of  the  mining  companj'a  knowl^ge 
of  such  incompetency. 

Cited  in  notes  in  25  L.  R.  A.  717 ;  14  U  E.  A.  (N.  S.)  759 ;  36  Am.  Dec. 
285— on  liability  of  master  for  injuries  to  servant  by  negligence  or  incompetency 
of  fellow  servant;  in  41  L.  tt.  A.  5Q,  on  knowledge  as  element  of  employer's  lia- 
bility ;  in  48  L.  B.  A.  375,  on  duty  of,  master  with  respect  to  employment  of  his 
servants. 

Sane— Instniotioiui  and  •▼Idenee.-^^ited  in  Union  Bac.  By.  Oo..  v.  Hnrf ib, 
158  U.  S.  326,  15  Sup.  Ct.  843,  39  L.  Ed.  1003— holding  that  the  instructions  in 
an  action  for  negligent  injury  wer^  oorrect;  Union  Pac.  R.  Co.  v.  Toung,  19 
Kan.  488,  on  questions  relative  to  the  testimony  and  instructions  in  a  negligence 
ease 

Saane— Contribatory  n«8liKenoa.-<;ited  in  note  iA  3>2  Am.  St  Rep.  388,  on 
carelessness  as  bar  to  relief. 

Safficienoy  of  oTidence— Finding:  not  distarbed.— Cited  in  Missouri  Pac. 
R.  Co.  V.  Peregoy,  36  Kan.  424,  14  Pac.  7,  holding  that  a  finding  supported  by 
some  evidence  would  not  be  disturbed. 

18  KAH.  68,  PAI^MER  t.  MOORC 

Flooding  land— Liability.— Cited  in  note  in  59  Ia  R.  A.  837.  on  liability  for 
damming  back  stream. 

18  KAK.  72,  PR70R,  IN  RE,  86  AM.  RBP.  747 

Oontenipt— Wbat  constitates.— Cited  in  Boyd  v.  Glucklich,  116  Fed.  131, 
53  C.  C.  A.  451,  holding  that  a  court  of  bankruptcy  cannot  punish  for  con- 
tempt a  bankrupt  who  fails  to  deliver  to  the  trustee  property  not  in  his  possession 
or  control;  People  ex  rel.  Attdtney  General  v.  News-Times  Pub.  Co.,  35  Colo. 
253,  84  Pac.  912,  on  the  right  to  punish  for  contempt  committed  through  a  news- 
paper article;  In  re  Dalton,  46  Kan.  253,  26  Pac.  673,  holding:  that  criticisms 
made  of  a  trial  Judge  in  a  brief  filed  in  the  appellate  court  did  not  constitute  con- 
tempt ;  State  v.  Waugh,  53  Kan.  688,  37  Pac.  165,  holding  that  the  language  of 
a  letter  written  to  a  district  judge  was  contemptuous ;  In  re  Charts,  29  Nev.  110, 
85  Pac.  353,  5  L.  R.  A.  (K.  S.)  916,  124  Am.  St.  Rep.  915,  holding  that  certain 
Ktatements  in  an  attorney's  brief  constituted  a  contempt  of  the  Supreme  Court; 
Burke  v.  Territory,  2  Okl.  49&,  37  Pac.  829,  holding  that  certain  statements  made 
against  a  judge  in  a  newspaper  article  constituted  contempt. 

Cited  in  note  ijx  68  L.  R.  A..  256,  on  statement  with  respect  to  ended  cause  as 
conten^pt;  in  5  L.  I(.  A.  (N.  S.)  917,  on  attorney's  statement  in  court  concerning 
decisions  as  contempt;  in  50  Am.  St.  Rep,  {^80,  on  contempt  of  court  by  libelous 
newspaper  publications. 

Saaae— Jad^f  npt  disqaali^ed.— Cited  in  Lamberson  y.  Superior  Court  of 
Tulare  County,  151  CaL  458,  91  Pac.  100,  li  L.  R.  A.  (N.  S.)  619,  holding  that 
a  judge  may  sit  in  contempt  proceedings  based  on  a  charge  made  against  himself. 

Same— Relief  to  pera^n  oonTiotad.-- Cited  in  note  in  22  Am.  St.  Rep.  419, 
on  leUef  of  party  eoi^vic^ed  of  contempt. 

18  KAir.  78,  6TAT£  ▼*  ROGERS,  26  AM.  REP.  754 

UmU'det^^^*^^ite^  in  State  v.  Hawkins,  18  Qy.  476,  23  Pac.  475,  holding 
the  right  of  self-defensje  to  not  avail  the  party  who  brin^  on  the  difficulty ;  State 
V.  Shockley,  29  Utah,  2^,  80  Pac.  8Q5,  110  Am.  St,  Re^.  639,  oa  the  right  of  an 
assailant  tp  ^a|^  Ih^  life  of  the  assailed  to  protect  his  own  life. 

Cited  in  note  in  10  Am,  St.  Rep.  294  (par.  3),  pn  plea  of  self-defense ;    in  T4 
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Am.  St  IHp.  785;  dn  Taw  of  «elf -defense';  in  46  K  R.  A.  688,  008,  TOT,  708;  109 
Am.  St.  Rep.  810— on  riglit  of  self-defense  by  original  aggressor;  2  ]ji  B.  A  (X. 
S.)  68,  on  "retreat  to  the  wall"  in  homicide. 

Same— Jury  question.— Cited  in  State  v.  Hatch,  57  Kan.  420,  46  Pac.  708, 
57  Am.  St.  Rep.  337,  holding  that  the  court  should  not  assume  that  either  party 
was  chiefly  in  fault  when  that  fact  is  in  issue;  State  v.  Shockley,  29  Utah,  25. 
80  Pac.  865,  HO  Am.  St  Bep.  639,  holding  that  the  question  of  the  defendant's 
abandonment  in  good  faith  of  his  original  felonious  design  and  of  his  retreat  be- 
fore he  killed  the  assailed  should  have  been  submitted  to  the  jury. 

18  KAJr.  86,  B£TER  ▼.  BEED 

18  XAJr.  93,  MIgSOUBZ  VAI..  UFE  THU.  CO.  t.  8TUBOB8,  26  AM. 
B£P.  761 

Insitrable  interest.— Cited  in  Gordon  y.  Ware  Nat.  Bank  of  Ware,  Mass., 
132  Fed.  444,  65  a  G.  A.  580,  67  L.  R.  A.  550,  holding  that  an  aB^gnraent  of 
insurance  to  one  having  no  insurable  interest  was  valid ;  Russell  y*  Grigsby,  163 
Fed.  577,  94  0.  O.  A.  61,  holding  that  an  assignment  of  an  insurance  policy  to  one 
haying  no  insurable  interest  did  not  affect  the  liability  of  the  insurer;  Missouri 
VaUey  Life  Ins.  Co.  v.  McCrum,  36  Kan.  146,  12  Pac  517,  59  Am.  Rep.  537, 
holding  that  a  party  cannot  recover  insurance  which  he  has  procured  on  another's 
life  in  which  he  has  no  insurable  interest,  and  that  the  sale  of  an  insurance  poJicj 
by  the  beneficiaries  during  the  insured's  lifetime,  to  one  who  has  no  insurable 
interest,  is  a  fraud  on  the  insurer;  Price  v.  E^rst  Nat.  Bank  of  Atchison,  62 
Kan.  743,  64  Pac.  639,  holding  that  an  unconditional  assignment  to  a  banl: 
having  no  insurable  inteiiest  was  void;  MetropoUtan  Life  Ins.  Co*  v.  Elison,  ?2 
Kan.  199,  83  Pac.  410,  3  L.  R.  A.  (N.  S.)  934^  115  Am.  St  Rep.  189,  7  Ann. 
Cas.  909,  holding  that  an  uncle  had  no  insurable  interest  in  the  life  of  bis 
nephew. 

Cited  in  notes  in  57  Am.  Dec  103 ;  27  Am.  Rep.  327— on  insurable  interest  in 
life  of  another;  in  52  Am.  Rep.  144,  on  wager  policies;  in  58  Am.  Rep.  857: 
16  Am.  St.  Rep.  907— on  right  to  assign  policy  to  one  without  insurable  interest: 
in  6  li.  R.  A.  (N.  S.)  129,  on  validity  of  assignment  not  made  as  cover  for  wa^r 
IMlicy  of  life  insurance  to  one  having  no  insurable  interest 

Assigiiiiient  of  polioy.— Cited  in  note  in  87  Am.  St  Rep.  508,  on  assignment 
of  life  insuranoe  policies;  in  3  U  R.  A.  (N^  S.)  945,  on  validity  of  assignment 
of  interest  in  life  insurance  to  one  paying  premiums. 

18  KAN.  98,  DRABX  ▼,  WIIXIAMS 

18  KAK.  104,  SCHICUCKER  t.  8IBEBT,  26  AM.  REP.  765 

Liniitatlon  of  actions— Note  and  seonrity.— Cited  in  McGovney  v.  Gwillim, 
16  Colo.  App.  284,  65  Pac.  346;  Kulp  v.  Kulp,  51  Kan.  341,  32  Pac  1118,  21 
L.  R.  A.  550— holding  that  the  bar  of  a  note  bars  the  mortgage ;  City  of  Ft.  Scott 
V.  Schulenbcrg,  22  Kan.  648,  holding  that,  where  action  was  barred  on  a  bond, 
it  was  barred  on  the  mortgage  securing  it ;  Hubbard  v.  Missouid  Valley  Fire  Ins. 
Co.,  25  Kan.  172,  holding  on  the  bar  of  a  note  and  mortgage  by  five-year  limita- 
tions; Perry  v.  Horacfc,  63  Kan.  88,  64  Pac.  990,  88  Am.  St  Rep.  225;  Kirk  t. 
Andrew,  78  Kan.  612,  97  Pac.  797— holding  that,  where  limitations  did  not  bar 
recovery  on  a  note,  recavery  on  the  mortgage  securing  it  was  ixot  barred;  Mul- 
vane  v.  Sedgley,  63  Kan.  105,  64  Pac.  1038,  55  L.  R.  A.  652,  holding  that,  action 
against  a  principal  being  barred,  action  against  his  sureties  was  also  barred;  Mor- 
ford  V.  Wells,  68  Kan.  122,  74  PaC.  ^15,  holding  that  no  rights  were  acquired  bj 
the-  purchase  of  a  note  and  mortgage  barred  by  limitations. 

Cited  in  note  in  21  L.  R.  A.  557,  oni  effect  of  statutory  bar  of  principal  debt 
on  right  to  foreclose  mortgage  or  deed  of  trust 
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234,  28  U  lU  A.  (N^  S.)  519,  Ann,  Cas.  1912B,  605»  hoMing  that  a  re^val  of  a 
note  revives  the  mortgage  aa  to  the  paypiB ;  Damon  v.  Iieqae,  17  Wash.  573,  50 
Pac.  48((^'61  Am.  St.  Rep^  027,  holding  thajt  a  mortgagor  cannot  revive  a  debt 
to  the  prejudice  of  hit  grantee. 

<^ted  in  note  in  55  L.  B.  A.  678,  on  extension  of  mortgage  lien  by  renewal  of 
secured  debt 

Saate— Aolaiowledsnemt  end  part  pe^meiat^— Cited  in  Ft.  Scott  v.  Hick- 
man, 112  U.  S.  150,  5  Sup.  Gt.  56,  28  L.  Bd:  686,  liolding  that,  for  an  acknowl- 
edgment to  remove  the  bar  of  the  statute,  it  must  be  made  to  the  creditor  or  his 
representative;  Hedina  v.  Phelps,  39  Colo.  92,  88  Paa  848,  holding  that  the 
acts  ot  a  grantor  in  paying  interest  and  securing  an  extension  tolled  the  statute 
as  to  his  grantee  with  constructive  notice;  Du  Bois  v.  First  Nat  Bank  of  Den- 
ver, 43  Colo.  400,  96  Pad.  169,  holding  that  the  grantor  of  a  deed  of  trust  could 
by  acknowledging  the  debt  toll  the  statute  as'  to  one  subsequently  acquiring  an 
interest  in  the  premises;  McLane  v.  Allison,  60  Kan.  441,^56  Pac.  747,  holding 
that  the  payment  of  interest  tolled  the  statute;  Investment  Securities  Co.  v. 
Bergthold,  60  Kan.  (813,  58  Pac  469,  holding  that  the  payment  of  interest  to 
the  original  mortgagee  sifter  he  had  transferred  the  mortgage  did  not  toll  the  stat- 
ute ;  Skinner  v.'  Moore,  64  Kan.  360,  67  Pac.  827,  91  Am.  St  Rep.  244,  holding 
that  recbvery  on  a  note  and  mortgage  on  the  homestead  i^a^i  no^  barred  by  lim^a- 
tion,  but  the  right  was  kept  alive  by  interest  payments  by  the  husband ;  King  y. 
City  of  Frankfort,  2  Kan.  App.  580,  43  Pac.  983;  Kaiser  v.  Idlenuin,  57  Or..  224, 
108  Pac.  193,  .28  U  R.  A,  (N.  S.)  169;  Miller  v,  McDowell,  69  Kan.  453,  77  Pac 
101 — ^holding  that  payment  and  an  admission  of  liability  to  a  bank  cashier  tolled 
the  statute  as  to  the  party  nmklng  the  payment 

Cited  in  note  in  25  L.  R.  A.  (K.  S.)  808,  on  person  to  whom  acknowledgment 
or  new  promise  mubt  be  made  to  toll  statute  or  remove  bar  of  limitatibns; 
in  28  Ia  R.  A.  (N.  S.)  171,  175,  on  effect  .of  payment  or  acknowledgment  by  mort- 
gagor t;o  toll  limitations  as  agi^inst  person  holding  through  him. 

8aia»-;BlsbLt  to  iaTolce.-^ited  in  Graves  v.  Seifried,  31  Utah,  203.  87 
Pac.  674,  holding  that  a  third  person,  acquiring  an  interest  in  the  mortgaged 
premises,  may  invoke  the  statute  of  limitations,  though  it  is  not  available  to 
the  mortgagor. 

Cited  in  note  in  104  Am.  St  Rep.  763,  767,  on  who  may  plead  statute  of  lim- 
itations. 

Same-— Banning  against  one  veme«l9V*->Cited  in  note  in  81  Am.  Rey.  41, 
on  effect  of  running  pf  limitations  against  one  remedy. 

Same— CITeet  of  bar.^Clted  in  note  in  95  Am.  St  Rep.  670,  on  effect  of 
bar  of  statute  of  limitations. 

Beviror  of  JiidsiBent  llen-t-Consent  of  oivmev^— Cited  in  Manley  v,  Mayer, 
68  Kan.  377,  75  Pac.  550,  holding  that  a  judgment  which  could  be  revived  only 
by  consent  could  not  without  consent  of  tbb  owner  be  made  a  lien  on  land  to 
which  the  debtor  bad  parted  with  title. 

Contraete-^Aooeptaaoe.— Ofted  in  Re  Rabbitt,  47  Kan.  382,  27  Pac.  iMO, 
holding  that  a  vendee  is  not  bonnd  by  a  memorandum  of  sale  wliich  he  has  neitfaer 
signed  nor  accepted ;  Harris  v.  Harper,  48  Kan.  418^  29  Pac  697,  holding,  that 
a  lease,  signed  by -the  lessee  and  acoepted  by  the  lessor,  was  a  binding  obligation; 
Barhyte  v.  New  Hampshire  Real-Bstste  Co.,  66  Kan.  390,  71  Pac  837,  holding 
that  a  lease,  signed  by  the  lessor  and  accepted  by  tlie  lessee's  assignee  with 
the  lessor's  coas^at,  beoame  a  contract  in  writing  between  the  parties ;  *  Brownson 
V.  Perry,  71  Kan.  578,  81  Pac.  197,  holdtng  that  a  puitJbaser  was  bound  by  a 
contract  which  he  accepted;  Starwich  v.  Washington  Cut  Glass  Co.,  64  Wash. 
42,  116  Pac  459^  lx>lding  that  a  lessee  company  was.  Uabte  for  mnt  upon  fic- 
cepfing;  a  lease,  thqngh  it  did  not  go  into  possession  or  sign  the  lease.  <    : 
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dante— AtBumpii«i^  df  ited«1i^«diieili.^fcOted  ill  8t«f vtefit  t.  W«Btfttt 
Mortgftg«  Ck>.,  22  Colo.  28,  43  Pae.  144,  holdhiir  that  a  vehdee  coaM  ditfena  Mainst 
a  lien  which  he  had  assumed ;  Starbhd  t.  OninMoii,  24  Odlo.  20,  48  Pac  66t 
holding  that  a  mortgagee  may  enforce  ^yffi^^t  AgfetiOBt  a  grafit^  who,  by  ac- 
cepting a  deed  with  an  assumption  clause,  has  assumed  the  de^ ;  Scott  v.  Mont- 
ing,  2B  Kan.  2S3,  on  agreemeiits  by  a  grantee  to  pcty  devious  exiatteg  mortgages 
on  the  property;  Holcomb  y.  Thompson,  50  Kan.  598,  32  Pac  1091,  holding 
that  a  grantee,  taking  land  subject  to  a  mortgage,  asaumes  no  peiisonal  liability; 
Stough  V.  Badger  litimber  06.,  70  Kan.  718,  79  Pac.  737,  hohUag  that  a  grantee 
was  not  estopped  from  contesting  the  Enforcement  of  liens  which  he  had  assumed ; 
Hendricks  t.  Btooks,  80  Kan.  1,  101  Pac.  622,  188  Am^.St.  Rep.  186,  holding 
that  the  acceptance  of  a  deed  subject  to  a  mortgage,  which  grantee  "agrees  to 
pay/'  bound  the  grantee;  Oarnahah  y.  lAoyd,  4  Kan.  Ap0.  605,  46  Pac.  323, 
holding  that  a  mortgage  assumed  by  a  grantee's  aoceptatice  of  a  deed  becomes 
payable  aecoidlng  to  the  original  contract;  WiUdle  t.  Hughes,  40  Or.  1,  65 
Pac.  1058,  holdiiig  that  a  grantee  who  accepts  a  deed  specifying  an  incitmbcance. 
which  he  agrees  to  pay  as  a  part  of  the  pifice,  assumes  the  debt  as  a  personal  one. 

Cited  in  note  in  78  Am.  I>ec.  76,  82,  84,  85,  on  personal  liability  of  grantee 
to  pay  off  prior  mortgage;  in  126  Am.  St.  Rep.  360-^62,  on  liability  of  grantee 
on  covenants  arid  cofiditi6nd  in  deed. 

8atte--lteyl^al  of  ttiM*tg«ige  d^t«*^^ted  in  Disney  t.  Healey,  73  Kaiu 
326,  85  Pac.  287,  holding  that  grantee's  atetimption  of  a  mortgage  by  the  ac- 
ceptaifice  of  a  deed  Revived  the  mortgage  debt  as  to  hiin. 

Saibe— GrAiitee  iti  aiirety.— Oited  In  lloberts  y.  Fiisallen,  120  Oal.  482,  52 
Pac.  818,  holding  that  as  to  the  mortgagor,  the  grantee  who  assumes  the  debt 
becomes  the  principal  debtor,  and  the  mortgagor  the  surety;  Kuhn  v.  National 
Bank  of  Holton,  74  Kan.  456,  87  Pac.  651,  118  Am.  St  Rep.  332,  holding  that 
where  a  grantee  assumed  the  incumbran<;efer  dh  the  hind,  he  became  the  priDCi[mI 
debtor  and  his  grantor  became  the  surety. 

Same— Evidence.— Cited  in  Hopper  y.  Calhoun,  52  Kan.  703,  35  Pac.  816. 
39  Am.  St.  tlei>.  363,  holdinfe  that  it  -^ras  error  to  exclude  testimony  of  the 
notary  public  as  to  insertioh  of  the  assumption  clatrse  iii  a  deed. 

Note  and  mortsage— WKfoli  controU.— Cited  in  llutchitison  y.  Benedict 
49  Kan.  545,  31  Pac.  147,  holding  that  the  note  controlled  in  determining  the 
amount  due  on  the  mortgage. 

18  KAN.  il4,  OLOtTGR  ir.  tiicVdNAIiD 

Cited  in  Jewell  y.  Morse,  21  Kan.  7^4,  as  adthority  for  a  modification  ordered 
in  the  judgment 

Proceaa—Betitniw— Cited  in  Lanoue  v.  McKinnon  A  Co.,  19  Kan.  408,  on 
the  point  relatlhg  to  ^errioo  snd  ffetutn  day  6f  the  avmmona;  Swerdafieger  t. 
State,  21  Kan.  475,  holding  that  a  Bammoos  w^  not  ybid  ot-  yoidiJ)le  becsiifie 
i-etumaWe  in  two  days;  filler  v.  Forbes,  6  Kan.  App.  617,  49  Pac.  705,  hold- 
ing that  a  default  judgment  was  neither  y6id  nor  yoidable  becAuae  of  the  sheriff's 
failure  to  return  the  summons  until  the  day  after  the  return  day. 

MeeliaAio'a  U^Ma^^TiiiLO  for  ftUmsv-Cited  in  Crawford  y.  Blackman,  30 
Kan.  527,  1  Pac.  136,  holding  that  the  building  would  be  regarded  as  completed 
upon  completiOB  of  the  contract  and  subcontract ;  Cunningham  y.  Barr,  45  Kan* 
158^  25  Pac.  583,  holding  that  a  subcontractor's  statement  was  filed  in  time,  when 
filed  within  60  days  after  completion  of  the  main  contract 

Sttino^— Sitbottfttraidtoi*— nightii  undfev  pHnolpal  ootttnMt^-^Dited  In 
Jarvis  v.  Stat^  Bftnk  of  Ft.  Morgan,  22  Colo.  809,  45  Pac.  505,  60  Am.  St  Rep. 
129,  on  the  right  of  a  contractor  by  waiyihg  bia  Hen  to  cot  off  a  Mbcontractor's 
right  to  a  lien,  without  deciding  the  point ;  Aste  y.  Wilson,  14  Colo.  At>».  323, 
59  Pac.  846,  on  whether  aubcontraetora  were  eatopped  to  set  up  tiieir  liens;  Mac- 
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DonaH  T.  Seaton,  27  l^aii.  072,  as  autboafty  fpr  affinnii^  juclgn^ept;  Sbaxop 
Town  Co,  V.  Morris,  39  Kan.  377,  18  Pac.  230,  hoidimr  that  the  exclusion  of  , 
•evi^eaoe  as  to  ^ow  much  ^be  owner  paid  other  suljcontraqtors  was  not  material 
terror;  Chicago  Lumber  Co.  v.  Allen,  52  Kaij.  79^,  30  Pac  781,  holding  a  sul>- 
oontractor  entitled  to  enforce  his  right  to  a  PJfo  wita  share  ot  tbe  contract  price, 
though  the  owner  has  paid  the  full  price  to  the  contractor  or  other  subcontrac- 
tors. 

Distinguished  in  Fossett  v.  Rock  Island  lAimber  &  Mfg.  Co.,  76  Kan.  428,  92 
Pac.  833,  14  L.  R.  A.  (N.  S.)  918,  holding  that  it  was  not  error  to  admit  proof 
of  payment  to  other  subcontractors  who  bad  not  filed  liens. 

Cited  in  note  in  19  Am.  St.  Rep.  700,  on  stipulations  in  builder's  contract 
destroying  rights  of  subcontractors  and  materialmen  to  liens ;  in  20  L.  R.  A. 
565,  on  payment  to  contractors  or  subcontractors  as  affecting  liens  of  subordinate 
claimants. 

18  KAN.  ISO,  RATUP  yr.  TiRUITT 

AmendiiteBt  regarded  as  made.— Cited  in  Winter  t.  Shutter,  42  Kan.  544. 
22  Pac.  564,  holding  that  it  should  be  presumed,  in  order  to  uphold  the  judg- 
ment of  the  justice,  that  the  defendant's  answer  had  been  amended ;  Jung  v. 
TJebert,  44  Kan.  304,  24  Pac.  474,  holding  that  a  judgment  would  not  be  re- 
versed because  of  a  variance  which  could  have  been  avoided  by  amending  the 
bill  of  particulars ;  Western  Home  Ins.  Co.  r.  Thorp,  48  Kan.  239,  28  Pac. 
091,  holding  that  a  pleading  will  be  treated  as  ainended  in  order  to  uphold  a 
Judgment  on  review. 

18  KAN.  124,  BOSA  t.  BaSSOITRI,  K.  *  T.  R7.  CO. 

Rulltti:  on  demurrer— EiTeet  of  amendiiient.— Cited  in  Union  Pac^  li. 
Co.  V.  Bates,  87  Kan.  220,  15  Pac.  157,  holding  that  a  ruling  on  a  demurrer  to 
the  original  petition  would  not  be  reviewed  where  the  case  was  tried  on  an  amend*- 
ed  petition  and  answer  thereto ;  Kingman  &  Co,  v.  Pixley,  7  .Okl.  351,  54  Pac. 
494 ;  Carle  v.  Oklahoma  Woolen  ^fills,  10  Okl.  5lS.  80  Pac.  60 ;  Prescott  v.  Puget 
Sound  Bridge  &  Dredging  Co.,  31  Wash.  177,  71  Pac.  772— holding  that  error 
in  sustaining  a  demurrer  is  waived  b}'  amending  the  pleading  demurred  to. 

PoBseMdon  as  evidenee  of  title.— Cited  in  Anderspn  .v.  Burnham,  52  Kan. 
454,  84  Pac.  1056,  holding  that  jjossession  may  give  title,  though  destitute  of 
color  of  title. 

Cited  In  note  in  15  U  R.  A.  (N.  S.)  1229,  1238,  1256,  1258,  on  necessity  of 
«o1or  of  titJe,  not  expressly  made  a  condition  by  statute,  in  adverse  possession. 

18    KAK.     189,    COMMISSIONERS    OF    WABAVntSEi:    COITNTT    t. 
MUHUsjf  BACKER 

Cited  in  Board  of  Com'rs  of  Chase  County  v.  Carter,  24  Kan.  511. 
Higii^ay  proceedings— Jurisdlotioi^  to  be  shown  1>y  reoor^-r-Cited   in 

Board  of  Com'rs  of  Chase  County  v.  Cartter,  30  Kan.  581,  1  Pac.  814,  holding 
that  the  record  of  proceedings  to  establish  a  road  must  show  fh^  jurisdiction  of 
the  board;  Hentzler  v.  Bradbury,  5  Kan.  App.  1,.  47  Pac.  330,  holding  tliat 
jurisdiction  of  the  board  in  highway  proceedings  will  not  be  presumed,  but  must  be 
shown. 

DisUngnisbed  in  Howell  v.  Redion,  44  Kan.  558,  24  Pac.  1109,  holding  that 
the  board  conld  not  be  said  to  have  acted  wlth<AiC  Jurisdictioii  because'  its  journal 
did  not  state  that  evidence  was  offered  to  establish  the  allegations  of  the  petition. 

IXTalTer  of  defeets  In  proeeedinsi^firrors  apparent  on  r^cord^-^ited 
in  Board  of  Com*rs  of  Woodson  County  v.  Heed,  33  Kan.  34,  5  i?ac.  453,  holding 
that  the  landowner,  by  presenting  a  clafufor  damages  in  highway  proceedings, 
waived  want  of  jurisdiction  over  his  person;    Board'  of  Comers  of  tVyaudotte 
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CoQBty  T.  Arnold,  40  Kan.  279,  30  t^ac  486,  boldinir  a  filial  Jadgment  t^vfewable 
as  to  form  and  substance,  though  not  excepted  to. 

Distinguished  in  Flagel  v.  Board  of  County  Com'rs  of  Jackson  County,  8S  Kan. 
709,  112  Pac.  622,  holding  that  the  landowner,  by  appealing  from  the  assessment 
in  highway  proceeding,  did  not  waive  his  right  to  also  appeal  from  the  order  es- 
tablishing the  road. 

Cited  in  note  in  83  Am.  Dec.  457  (jM^r.  6),  on  review  of  error  apparent  in  final 
judgment. 

Petition.— <^itesi  in  Oliphant  y.  Commissioners  of  Atchison  County,  18  Kan. 
386,  on  proof  as  to  qualifications  of  petitioners  for  a  highway;  State  t.  Eggleston, 
34  Kan.  714,  10  Pac.  3,  holding  that,  where  parties  petitioning  for  the  remoTsJ 
of  a  county  seat,  request  that  their  names  be  stricken  off  before  the  petition  is 
acted  on,  such  request  should  be  granted. 

Same— As  JurlsdiotionaL^-Cited  in  Welsford  v.  Weidlein,  23  Kan.  601,  hold- 
ing that  tne  power  to  grant  a  license  to  cairy  on  a  dramshop  depends  npoD  the 
requisite  petition  being  presented;  St  Louis  &  S.  F.  B.  Co,  y.  Mossman,  30  Kan. 
336,  2  Pac.  146,  holding  that  the  legality  of  the  names  on  a  herd  law  petition 
would  be  presumed ;  Shaffer  v.  Weech,  34  Kan.  595,  9  Pac.  202,  holding  that  the 
petition  in  highway  proceedings  is  jurisdictional;  Barker  v.  Board  of  Com'rs  of 
Wyandotte  County,  45  Kan.  681,  26  Pac.  585,  holding  that  the  county  board 
could  not  establish  a  county  road  by  resolution;  Barker  y.  Board  of  Com'rs  of 
Wyandotte  County,  45  Kan.  698,  26  Pac.  591,  holding  that  the  petition  in  road 
improvenlent  proceedings  is  jurisdictional;  Steinmuller  v.  Kansas  City,  3  Kan. 
App.  45,  44  Pac.  600,  hokiing  that  the  presentation  of  a  petition  for  grading  a 
street  was  Jurisdictional. 

Distinguished  in  Griswold  y.  Huffaker,  47  Kan.  690.  28  Pac.  696,  holding  that 
the 'public  may  claim  the  right  to  use  a  road,  based  on  a  resolution  of  the  county 
board,  coupled  with  more  than  14  years'  use. 

18  KAK.  133,  HIOBEE  t.  MoMXIXAN 

Cited  in  McMillan  y.  Baker,  20  Kan.  50  (related  case). 

Husband  and  wife— «Ooaipeteiioy  as  wttmesaesy— Cited  in  People  ▼.  Lang- 
tree,  64  Cal.  256,  30  Pac  813,  holding  that  the  incompetency  of  a  wife  as  a  wit- 
ness in  a  criminal  cabe  is  limited  to  cases  in  which  she  or  her  husband  are  par- 
ties; Van  Fleet  y.  Stout,  44  Kan.  523,  24  Pac.  960,  holding  a  husband  was  a  com- 
petent witness  in  a  case  brought  by  his'wife  ap  executrix,  except  as  to  oommuni- 
rations  made  by  one  to  the  other  during  marriage;  Roesner  y.  D^rcahj  65  Kan. 
599,  70  Pac.  597,  holding  that  a  husband,  in  his  action  for  alienation  and  sedac- 
tion,  could  tostiCy  except  as  to  tcansaotions  and  commonioatioos  between  him 
and  his  wife;  Lanning  y.  Gay,  70  Kan.  353,  78  Pac.  810^  65  Paci  407,  holding 
that  one  was  not  disqualified  to  testify  to  the  du^  execution  of  a  will  because 
his  w^ife  was  a  legatee;  Kansas  City  Inyestment  Co.  y.  Fulton,  4  Kan.  App.  115. 
46  Pac.  188,  holding  that  a  wife  could  testify  as  to  communications  mad^  by  her 
husband  to  third  parties  in  her  presence  and  hearing. 

Cited  in  note  in  29  Am.  St  Rep.  ^413,  on  priyileged  communications  between 
husbalid  and  wife. 

Instmotiom  on  orediliility.— Followed  in  Garyin  y.  Jennerson,  20  Kan.  371, 
holdisig  ai)  instniotion  on  the  credibil^y  ;of  witnesses  to  be  erroneous. 

lUpUTiar-^lalatMrs  right  to  dlaaste^^Cited  in  Strauss  y.  Smith,  8  N.  M. 
391,  45  Pac.  930b  h(^din«  that  a  plaintiff  in  repleyin  cannot,  by  dismissing  his 
appeal  from  a  justice  to  the  district  court,  depriye  the  defendant  of  hia  right  to 
a  trial  on  yalue  and  damages.  . 

Saaae— Proof  of  demaiad  mmooesaavT^^Cited  in  Bliss  &  Wood  y.  Gooch^ 
46  Kan.  400,  26  Pac.  706|,  holding  that,  where,  the  vlefendant  in  repleyin  attempted 
to  show  title  in  himself,  no  proof  of  demand  and  refusal  was  required. 
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AttAtiluiieai^-AaMiidMMftt  »g  proeee<Hngi.>-<?itea'  la  Emettiion  .¥>  a^fttchfec,- 
6  KaxL  App.  S25,  51  Pae.  50,  holding  that  the  cdurt  propefly  permitted  an  onjer 
of  attachiDtent  to  be  amended  to  cure  an  imgularity;  :  *'r'i  ': 

Cited  in  note'^ia  79  Att.  Dec.  172,  on  IrregoiaritlftB  and  defecU  aYoidingattat^* 
ment.  •       •    -  '   *    ,  •  .     :  .        .  .■;.:• 

Trial-^TIme  of.— Cited  in  Race  v.  Malony,  21  kan.  31,  holding  that,  wb«re 
no  answer  or  demurrer  is  filed,  no  issue  arises;  Rice  y.  Simpson,  26  Kan.  148; 
Rice'  V.  Hodge,  26  Kan.  164;  City  of  Eureka  t.  Ross,  64  Kan.  372,  67  Pac.  84t>- 
on  time  when  issues  are  triable;  Bostwick  v.  Blair,'  2  Kan.  App.  89,  43  Pac. 
297,  holdinit  that  it  was  substahtlal  error  -to  force  a  defendant  to  trial  before  the 
action  became  Mable. 

18  KAK.  147,  BEACH  t.  SHOENMA^B 

VaeAtlon  of  Judsmeatd— Cited  in  OiUe  ▼.  Emmons,  68  Kan.  118,  48  Pac. 
569,  62  Am.  St  Rep;  609;  Angela  ^.  People's  Bank  of  Edmond.  17  Okl.  501,  87 
Pac  660— holding  that  a  Joigment  entirely  outside  the  issues  may  be  vacated  at 
any  time.  .-•.•' 

18  KAK.  150,  KJtONBEBO  t.  ELDER. 

ForelsBL  veoeftraraiF— Cited  in  note  in  8  Am.  St  9«R*  50,  on  territorial  powers' 
and  jurisdiction  of  receiyers;  in  23  Ia  R.  A.  66,  on  rii^ts  of  receiver  as  to  prop- 
erty outside  of  jorisdiction  in  which  appointed. 

Juiadlotloa  over  n0ngerido«tg^-«Oited  in  note  in  6  Am.  St,  Rep.  186,  on 
juriadiction  over  aoareaidents. 

18  KAN.  152,  BEIX  t.  PABK8  , 

Cgnslderation^-Bellnqiiiahinant  n&d  improrenieata  cat  pitblio  laad.^^ 

Cited  in  Lapham  v.  Head*  21  Kan.  332^.  holding  that  a  contxact  in  compromise  of 
disputed  rights  in  land  claimed  by  one  party  to  be  public  land  was  not, void  aa 
against  public  policy;  Merriman  v.  Blantoa,  25  Kan.  672,  as  authority  for  affiri^- 
ing  a  judgment  for  the  recovery  of  improvements;  Hardesty  v.  Service,  46  Kan. 
614,  26  Pac  29,  holding  that  a  relinquish.ment  was  a  good  consideration;  Tecum- 
seh  State  Bank  v.  Maddox,  4  Okl.  683,  46  Pac.  663,  holding  that  there  couM  be 
no  inquiry  into  the  sufficiency  of  a  good  consideration,  and  that  a  relinquishment 
and  an  agreement  to  seU  improvements  on  public  land  constituted  a  good  con- 
sideration; Coleman  v.  Territory,  6  Okl.  201,  47  Pac.  1079,  holding  that  the  for- 
gery of  an  instrument  dismissing  a  contest  on  public  land  was  a  pubHc  offense. 

J>ef  act  of  title  as  a  def  onse.*-Cited  in  Norton  v.  Stroud  State  Bank,  17  Okl. 
295,  87  Pac.  848,  holding  that,  in  an  action  on  a  note  given  in  consideration  of 
a  lease  assigned  without  warranty,  the  assignee  cannot,  in  the  absence  of  fraud, 
set  up  a  defect  of  title. 

18  KAK.  164,  OOGKKRBLIi  ir.  MOIiIi 

18  KAK.  157,  J0KN80K  t.  OLABK 

PartsLOvalUP!  propari^.— Cited  in  note  in  98  Am.  Deo.  198,  on  lands  becoming 
partnership  property  without  writinjf;  in  27  L.  R.  A.  451,  487,  as  to  when  real 
estate  will'  be  considered  partnership  property. 

Bovrndary  establialied  by  aoquiescence.— Cited  in  Sheldon  v.  Atkinson,  38 
"  Kan.  14,  16  Pac.  68,  holding  that  a  corner  and  division  line,  acquiesced  in  for  the 
limitation  period,  were  conclusive. 

Poaaapiioa  aa  avldeaoe  o^  title— Wotioe.^— Cited  in  School  District  No.  82  v. 
Taylor,  19  Kan.  287,  holding  that  the  title  of  a  school  district  under  an  unre-. 
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corded  deed  was  paramount  to  a  ufottgage  lien;  Qteift  ▼.  fii|ilQi^  M  'AL  430, 
as  authority  for  approving  an  instruction  on  possession  ab  notice  of  title (  Tseker 
V.  Yanderfaiarlci  21  KAn.  268,  holding  tltat  all  mast  take  Botioe  Af  tlie  title  of  qae 
in  possession;*  Bruce  t.  McBee,  23  Kan.  379,  hblding  that  possession  was  notice 
of  title;  Deetjen  v.  Richter,  38  Kan.  410,  6  Pac.  596,  holding  tiiat  possession 
under  an  unrecorded  deed  was  notice  of  title;  Stougli  r.  Bttdg^r  liiunher  Co., 
70  Kan.  713,  79  Pac  737;  Janes  v.  Wilkinson,  2  Kan.  App.  361,  42  Pac.  T35; 
Kansas  City  Investment  Co.  v.  Fulton,  4  Kan.  App.  115,  46  Pac  188-^n  poaaes- 
sion  as  notice  of  title. 

Distinguished  in  McNeil  v.  Jordan,  28  Kan.  7,  holding  that  the  rule  as  to  pos- 
session being  notice  of  title  does  not  apply  to  a  vendor  remaining  in  possession; 
Utley  V.  Fee,  33  Kan.  683,  7  Pac  555,  holding  that  possession  is  not  evidenee  of 
any  particular  kind  of  title. 

Cited  in  note  in  13  L.  R.  A.  (N.  S.)  51,  57,  126,  on  possession  of  land  as  notice 
of  title. 

18  KAK.  169,  Ik£AVBNWOBTH,  Im  A  G.  B.  CO.  ▼.DOUGLAS  COUHTT 
COM*B8 

Pleading^-Fraitd^-Cited  in  State  t.  Williams,  39  Kan.  517,  18  Pac  727; 
Gleason  v.  Wilson,  48  Kan.  500,  29  Pac.  698— holding  that  a  mere  general  allega- 
tion of  fraud  presented  no  issue;  Le  S*t)rce  t,  Hflymes,  25  ttfct.  190,  105  Pac.  644, 
holding  that  ad  kltegatfon  o!  *'i^r^g«llaflty  on  the  part  of  plaintiffls  amd  their 
attorney"  was  insufficient  to  sustain  a  default  Judgment  vacating  the  judgment. 

Distinguished  in  McKee  v.  Eaton^  26  Kan.  226,  holding  thai  facts  shotring  fnnd 
were  sufficiently  set  forth  as  again^it  a  df^muriBr. 

Motion  to  make  pleadinffa  oertain.— Cited  in  Hftnnihal  <ft  8t.  J.  R.  Co.  t. 
Fox,  31  Kan.  686,  3  Pac.  320,  holding  that,  if  the  petition  is  indefinite  or  uncer- 
tain, the  defendant  should  move  to  require  it  to  be  made  more  dejSnfte  and  cer- 
tain by  amendnflfent.  '  '     '  ■  ' 

Aid  bond*— Agonoy  of  liottnty  f  oi^  td^^BM]^*.-U:nted  !n  Chicago,  K.  k  W. 
R.  Co.  v:  Ozark  Township,  46  Krfn.  415,  26  Pac.  710,  6n  thfe  agency  of  cotinty 
commissioners  for  townships  in  railroad  aid  bond  proceedings. 

Estoppel  to  qnesiion  regularity  of  tionds.— Cited  in  Washington  County. 
Neb.,  V.  VSniliams,  111  Fed.  80i,  49  C.  C.  A.  621;  Keith  Coimty,  Neb.,  v.  Citi- 
zens' Savings  &  Loan  Ass'n,  llfi  Fed.  13,  53  C.  C.  A.  525— holding  that,  by  pay- 
ing interest  on  bonds  for  a  series  of  years,  a  municipality  is  estopped  to  question 
their  regularity. 

Findings— Nec98sity.-rCited  in  Clay  v.  Hildebrand  Bros.  &  Jones,  34  Kan. 
604,  9  Pac.  466,  as  authority  in  respect  to  any  defect  in  the  findings;  CrisfieW 
V.  Xeal,  36  Kan.  278,  13  Pac.  272,  holding  that  error  in  failing  to  make  a  formal 
finding  was  immaterial;  Howell  y.  Redlon,  44  Kan.  558,  24  ^'ac.  1109,  holdin? 
that  the  omission  of  a  finding  tliat  the  petition  in  highway  proceedings  was  a 
legal  one  was  not  reversible  error;  School  Dist.  No.  3,  Carbon  County,  v.  West 
em  Tube  Co.,  13  Wyo.  304,  80  Pac  tM,  Mdjag  that  the  reodition  of  jad^neat 
without  a  formal  finding  was  a  mere  irregularity,  which  was  cured  by  a  nunc  pro 
tunc  order. 

Same— iCot  ^rt  of  jtecljgili^ki.-^ited  in  Butt  v.  Hemdon,  Sd  Kan.  37!),  1'> 
Pac.  580,  holding  that  the  findings  ot  1-easons  stated  b;^  a  justice  of  the  peace  were 
no  part  of  the  judgment. 

Delegation' of  legislative  power.— Cited  in  State  v.  l^unt^r,  3^  Kan.  57$. 
17  Pac.  177,  holding  that  the  metropolitan  police  act  is  not  invalid  ks  delegating 
legislative  jjower ;  Smith  v.  Board  of  County  Com'irs  of  Atchison  Couhty,  81  Kan. 
91,  105  Pac.  37,  holding  that  a  laWfjrbvidftig  extrii  alkrwaiioe  fyt  fSoardftif  and 
lodgiUg  prfsonets  was  vaiM,  though  bp^niiivte  only  bn«  ceriaih  codditioft. 
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le  JUM.  186,  ImOHBlUbY.  lAATENWOBVK  OQUNTT  COITBS 

XiesijlatlTe  power  OTer  eountieB,— Cited  in  note  in  ^  Am.  Diea  292,  on 
mode  Of  ^fohdkt  lability  of  ttoulitSM  ^M  legfisnttive  lk»w6ir  to  nMdify  or  ittipair 


18  KAN.  192,  TOOTLE  t.  SAVAC^B 

IS  KAN.  195»  irSEBB  ▼.  HIATT>  Satn«  t^9^  on  «ii1iM«m«mi  appeal,  21 
Kan.  648 

IKaWtf^ery  Ver  partial  pevfAnaa&ee  ef  oontraet.ii«Oted  in  Quigley  t,  Boaifl 
of  Com'iB  of  Sumner  County,  24  Kan.  29S,  on  measure  o<  recovery  Ht  partial 
petfoimakice  of  a  coiitnK^t  to  49  work. 

Baoae-^leadltttf  to  tMurtalA  veeovecy  ^m,  ^uantaaa  aaervit^^^Cited  in  Ush- 
er y.  Htatt,  21  Kan.  548,  boldinig  that  under  their  petition  plaintiflB  oould  recorer 
eitlier  npon  special  contract  or  upon  quantum  nueTtift. 

BIreetias  Terdlot.— Cited  in  Kelley  v.  Ryus,  48  Kan.  120,  29  Piac.  144,  bold- 
i&S  It  error  to  direct  4  tlUrdliet  flor  Mendant,  where  plaintiffs  evidence,  if  un- 
contradicted, was  sufficient  to  entitle  him  to  recover. 

18  KAN.  206,  DOIJGHEBTT  t.  POBTBU,  Batfae  ea«e  «a  eifcWe^aeiit  ap- 
peal, 22  K«n.  17 

TiMe  wheiL  aettofta  trtalile.*-Citied  in  Lanone  v.  McKinnon  St  Co.,  19  Kan. 
408,  on  time  when  aetiona  are  triaMe,  and  computatlot  t)f  time ;    Kan^s  ft  New 
Mexico  Land  ds  Cattle  Co.  v.  Tbompaon,  57  Kanj  792,  48  Pac.  34,  on  the  time  * 
when  the  case  was  triable,  without  dedding  the  point. 

Compntation  of  time«^Cited  in  Neltael  v.  Hunter,  19  Kan.  221,  holding  that, 
where  the  summons  was  returnable  March  2dd>  it  Wae  net  error  to  set  tbe  answer 
day  for  April  12th ;  Reed  v.  Sexton's  Adm'rs,  20  Kan.  195,  holding  that  the  re- 
quirement that  the  herd  law  order  shall  be  pabUnhed  for  four  conseaitive  weeks 
wne  satisfied  by  insertion  in  four  issues  of  k  weekly  newspaper ;  Garvin  v.  Jen- 
neraon,  20  Klin*  371,  holding  that  a  depositioci  conid  not  be  used  which  was  not 
filed  one  clear  day  before  trial ;  English  v.  Williamson,  34  Kan.  212,  8  Pac.  214, 
holding  that,  where  the  last  day  for  redemption  came  on  Sunday,  the  party  could 
redeem  on  the  next  day ;  Schultz  v.  Hlne,  89  Kan.  884,  18  Pac.  221,  holding  that, 
in  comiTuting  th^  three  days  for  aervite  of  a  soihinona  out  of  Juattce  court,  the 
day  of  service  naust  be  excluded  and  the  day  of  appeiiranoe  included;  Leaven- 
worth Coal  Co.  V.  Barbel*,  47  Kan.  29;  27  Pac.  114,  holding  that  a  statute  took 
eifect  at  the  precise  time  of  its  publication,  and  tbe  honr  could  be  shown ;  How- 
bert  V.  Heyle,  47  Kan.  56,  27  Pac.  116,  holditig  that  service  ofa  the  18th  was  10 
days  prior  to  the  hearing  on  the  28th ;  City  of  Kansas  City  v.  Gibson,  66  Kan. 
901,  72  Pac.  222,  hoWittg  that  in  computing  time  the  day  on  which  an  act  is  to 
be  done  is  included. 

Cited  in  note  in  49  L.  R.  A.  221,  on  first  and  last  days  in  computation  of  time. 

18  KAN.  210,  STATB  t.  GBUHIT 

18  IKAK.  212,  ST.  I^OtTlS,  £.  &  W.  B.  CO.  ▼.  imr.T.gK 

18  KAN.  215,  KftSBMBYEK  ▼.  kANSAS  PAC.  BIT.  CO. 

AppealaUe  orders.— Cited  in  Brandi  v.  American  Nat.  Bank,  57  Kan.  608,  47 
Pac.  516,  holding  th&t  an  order  setting  aside  approval  and  reopening  consideration 
of  an  assignee's  teport  was  not  reviewable ;  Shurtleff  v.  Board  of  Co'unty  Com'ra 
of  Chase  County,  63  Kan.  645,  66  Pac.  645,  holding  tdat  an  order  vacating  a 
judgment  couM  not  be  reviewed  while  the  case  wae  yet  pending  below ;  McMaster 
V.  People's  Btank  of  £dmolid»  13  Okl.  326,  73  Pac  Ma^  faoldflig  an  appeal  does 
not  lie  from 'an  order  of  tbe  diatrict  court  dismissing  an  appeal  fitmi  tbe  probate 
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court;   Fbk  ▼.  Henari«,  15  Or.  8d,- IS  FtJL  3§0,  ^uridine  an  ovAermrtntins 'm  »w 

trial  was  not  appealable. 

.    Cited  in  note  in  00  Am.  DcjC*  431,  on  final  and  interlocutoiy  jadgments  and 

decrees. 

18  KAH.  216,  BRADFORD  t.  PA^HiY 

Indorsen.— Cited  in  Comett  ▼.  Hafer,  43  Kan.  60,  22  Pac  1016,  holding  that 
both  the  payee  and  a  third  petteo,  faidoxsinf  a  note  before  Its  transfer  .to  another 
party,  were  ordinary  indorsers;  Commercial  Nat.  Bank  v.  Atkinson,  62  Kan. 
775,  64  Pac.  617,  holding  that  one  whose  signatoce  appeared  on  the  back  of  a 
note  below  that  of  the.  payee  was  an.indorser. 

Same— Neeesslty  of  aotioo.— Cited  in  Bsalej  ▼.  Bnehanan,  21  Kan.  274, 
holding  that  an  accommodation  indocser,  to.  whom  no  notice  was  giTSDr  was  dis- 
charged.; BCalott  y.  Jewett,  1  Kan.  Appu  14,  41  Pac.  674,  holding  petition  insuffi- 
cient which  did  not  allege  demand,  notice  of  nonpayment,  and  protest,  or  state 
reason  why  not  made. 

Same— Blank  indorsomeat.— Oted  in  note  in  29  Am.  Dec.  2d9,  on  blank 
indorsement  of  note  by  stranger. 

18  KAH.  Z20,  XiA  RUS  t.  OXLBBRT 

Homestead— Abaadoiuiient.— Cited  in  Brury  ▼.  Smith,  8  Kan.  App.  62,  53 
Pac.  74,  holding  that  a  widow's  temporary  removal  from  the  homestead,  leaving 
her  cooking  utensils,  was  not  an  abandonment. 
-  Same— Inonmbraaoes.— Cited  in  Re  Bailey,  176  Fed.  9G0,  holding  the  f^ct 
that  the  bankrupt's  homestead  was  mortgaged  to  certain  creditors  did  not  make 
it  assets  to  be  administered  in  bankruptcy ;  Sproni  v.  Atchison  Nat  Bank,  22 
Kan.  336,  holding  that  it  is  not  illegal  to  zelieTe  the  homestead  by  incombering 
other  property. 

game-.  MarshaUag  soonLHUaa«-^ted  in  Frick  Co.  t.  Ketels,  42  Kan.  527, 
22  Pac.  580,  16  Am.  St.  Bep.  507,  holding  that  a  judgment  debtor  oonld  require 
that  a  mortgage  on  his  homestead  and  other  property  be  enforced  first  out  of  the 
other  property. 

18  KAN.  223,  WATERSON  t.  DEVOB 

TazAtioa^Riglit  to  aoqwire  tax  Utlo.««Cited  in  McIiaogfaUn  T.  Acom,  58 
Kan.  514,  50  Pac.  441,  holding  that  a  mortgagee  may  acquire  a  tax  title  to  the 
premises;  Shrigley  y.  Black,  66  Kan.  218,  71  Pac  301,  holding  that  a  mort- 
gagor's grantee  could  not  defeat  the  mortgage  by  purchase  at  a  tax  sale;  Gib- 
son y.  Oilman,  71  Kan.  320,  80  Pac.  587,  holding  that  the  grantees  of  the  pnr- 
chaser  at  a  sheriff's  sale,  who  failed  to  pay  the  taxes,  could  not  'take  advants^ 
of  his  default;  Cones  y.  GiBson,  77  Kan.  425,  04  Pac.  008,  16  U  R.  A.  (N.  S.) 
121,  on  the  right  of  a  guarantor  to  purchase  at  a  tax  sale  without  deciding  the 
point;  Baldwin  y.  Gibson,  85  Kan.  267,  116  Pac.  827,  holding  that  neither  a 
mortgagee  nor  his  assignee  were  precluded  from  taking  an  assignment  of  a  tax  sale 
certificate ;  Jones  v.  Black.  18  Okl.  344,  88  Pac.  1052,  90  Pac.  422,  11  Ann.  Cas. 
753,  holding  that  a  mortgagee  may  purchase  the  mortgaged  premises  at  a  tax 
sale  (dissenting  opinion  expressing  a  contrary  view). 

Cited  in  notes  in  15  Am.  Dec  687 ;  75  Anv  St.  Rep.  244— on  who  may  pu^ 
chase  at  tax  sale. 

\  Same— Void  tax  deed.— Cited  in  Larkin  y.  Wilson,  28  Kan.  513,  holding 
that  a  tax  deed  was  void  which  recited  that  the  <^unty  was  a  competitive  bidder; 
Mathews  v.  Blake,  16  Wyo.  116,  02  Pac  242,  27,  jL.  B.  As  (N.  S.)  839,  hoUiag 
that  a  tax  -deed,  not  acknowledged  as  required,  was  void  on  its  face. 

game— IAnalt»ti<ma  jiot  ntspanK*— Cited  in  Coulter  y.  StaiEord;  56  Fed.  56i 
^  C.  C.  A.  18;   Richards  y.  Thompson,  43  Kan.  209,  23  Pac  106;   Lowensteia  t. 
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Sexton,  18  OM.  822,  90  Pac.  410;  Keller  y.  Hawk,  10  OkL  407,  91  Pac.  778; 
Redfield  v.  PaiIm,  132  TJ.  S.  239,  10  Sup.  Ct.  88,  38  U  Bd.  327— holding  that  limr 
itatlons  did  not  run  Id  faror  of  a  tax  deed  void  on  its  face ;  Steinmnller  y.  Kanr 
aas  City,  8  Kan.  App.  45,  44  Pac.  800,  holding  that  limitations  do  not  run  against 
an  action  to  set  aside  a  yoid  assessment. 

Distinguished  in  O'Keefe  y.  Dillenbeck,  15  Okl.  437,  83  Pac.  540,  holding  that 
a  properly  acknowledged  tax  deed,  which  is  not  yoid  on  its  face,  cannot  be  set 
aside,  unless  action  therefor  be  commenced  within  one  year. 

Cited  in  note  in  8  L.  R.  A.  (N.  S.)  357,  on  effect  of  void  proceedings  for  sale 
of  realty  to  start  statute  running  in  favor  of  purchaser  in  possession ;  in  27  L. 
R.  A.  (N.  S.)  344,  345,  348,  340,  850,  356,  as  to  whether  void  tax  deed  sets  in  mor 
tion  special  statutes  of  limitations  governing  actions  to  recover  lands  sold  for 
taxes ;   in  88  Am.  St.  Rep.  727,  on  color  of  title. 

Same— Taxes  on  mortcaced  property.— Cited  in  Seaman  v.  Huffaker,  21 
Kan.  254,  holding  that  a  mortgagee  was  entitled  to  judgment  against  the  land  for 
taxes  which  he  was  compelled  to  pay  to  preserve  his  mortgage  Hen ;  Kerr  v.  Hosr 
kinson,  5  Kan.  App.  193,  47  Pac.  172,  holding  that  taxes  are  to  be  first  satisfied 
out  of  the  proceeds  of  a  mortgage  sale* 

Same— Pnrehase  not  a  payment  of  taxes.— Cited  in  Bender  v.  King,  111 
Fed.  60,  holding  that  a  purchase  of  property  at  delinquent  tax  sales  was  not  a 
payment  of  taxes. 

Same— Validity  of  redemption  law.^-Cited  In  Beverly  v.  Bamitz,  55  Kan. 
466,  42  Pac.  725,  31  L.  R,  A.  74,  49  Am.  St.  Rep.  257,  holding  that  the  "re^ 
demption  law,*'  whether  applied  to  existing  or  future  contracts,  does  not  impair 
the  obligation  of  contracts. 

EfPeet  of  mortsage.— Cited  in  Seckler  v.  Delfs,  25  Kan.  159,  holding  that  a 
stipulation  in  a  real  estate  mortgage  for  possession  on  conditions  broken  did  not 
transfer  to  the  mortgagee  title  to  the  rents  and  profits ;  Southern  Kansas  R.  Co. 
V.  Sharpless,  62  Kan.  841,  62  Pac.  662,  holding  that  a  mortgage  did  not  create  a 
lien  on  a  vacated  street  not  described  in  it. 

Cross-petition  in  error.— Cited  in  Maynes  v.  Yeale,  20  Kan.  374,  on  the 
necessity  of  filing  cross-petition  in  error  to  obtain  review;  Perley  v.  Taylor,  21 
Kan.  712,  holding  that,  the  defendants  having  filed  no  cross-petition  alleging  er- 
ror, the  judgment  could  not  be  modified  so  as  to  allow  them  a  sum  xieported  due 
them  by  the  referee. 

18  XAR.  236,  mmUEBB  t.  EHT 

Idaliility  on  bond  to  disoliarse  attachment.— Cited  in  Mofi!t  y.  Garrett 
23  Okl.  898,  100  Pac.  533,  32  L.  R.  A.  <N.  S.)  401,  138  Am.  St.  Rep.  818,  holding 
that  an  obligor  on  a  bond  to  discharge  an  attachment  was  liable,  regardless  of 
whether  the  attachment  was  rightfully  issued. 

Distinguished  in  Lehman  v.  Berdin,  Fed.  Cas.  No.  8^215,  holding  that  under 
the  laws  of  Arkansas  there  can  be  no  recovery  on  defendant's  bond  to  regain  pos- 
session of  the  attached  property,  unless  the  attachment  be  sustained.  ^ 

IHssolntion  of  attao]unent.**Cited  in  note  in  123  Am.  St  Rep.  1050,  on 
proceedings  to  dissolve  attachments. 

18  KAir.  240,  MtmsON  t.  MORRIS  COUNTY  COaTRS 
18  KAN.  243,  ABEIX  t.  KARRINOtON 

18  KAN.  246,  ATt«I80N,  f.  *  8.  T.  R.  CO.  ▼.  RETFORD 

Eneeptions  to  instmetions.— Cited  in  Bard  v.  Elston,  31  Kan.  274,  1  Pac. 
566,  holding  that  a  general  exception  to  "all  and  ^ach"  of  the  instructions  was 
sufficient;    Markley  v.  Kirby,  6  Kan.  App.  494,  50  Pac.  953,  liolding  that  ez- 
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ceptioDB  to  the  instructions  as  a  whole,  and  to  each  and  evexf  fnetrvctiQii  sei»- 
arately,  and  to  each  and  every  part  thereof,  were  sufficient ;  Ctankam  t.  HoUo- 
way,  3  Okl.  244,  41  Pac.  140,  holdinir  that  an  exception  to  tlie  girim  of  the 
instrnetionB,  and  each  of  tliem,  was  sufBcient ;  Rhea  v.  United  States,  6  Okl. 
249,  50  Pac  992,  holding  that  where  *'to  the  giving  of  each  and  erery  and  all 
of  said  instructions  *  *  *  the  defendant  excepted  separately  at  the  time  and 
still  excepts,"  the  exception  was  sufBcient;  Snyder  v.  Stribling,  18  Okl.  108,  SU 
Pac.  222,  holding  that  an  exception  to  "each  and  every  one"  of  certain  instruo 
tions  was  sufficient. 

B«Tlew  of  InirtraotleBLs.— Cited  in  Head  v.  Dyson,  31  Kan.  74,  1  Pac.  258. 
holding  that,  on  review  of  an  objection  that  the  court  erred  in  not  instructing 
on  a  special  fact,  the  entire  testimony  should  he  presented;  Lorie  v.  Adam<(.  al 
Kan.  692,  33  Pac.  599,  holding  that  the  petition  in  error  and  brief  presented 
errors  in  the  instructions  for  review. 

lastraotioa  on  evedfUlity  of  wltAoasofl«p-<?ited  in  Garvin  ▼.  JenaorRon. 
20  Kan.  371,  holding  erroneous  an  instrnctton  to  disregard  the  whole  of  the  testi- 
mony of  any  witness  intentionally  testifying  falsely  in  any  material  respect 

NoKliKenoe— Evidence  of  snbaeqnent  repairs^— ^ited  in  St.  Louis  &  S. 
F.  K.  Co.  v.  Weaver,  35  Kan.  412,  11  Pac.  408,  67  Am.  Rep.  176,  holding  that 
evidence  was  admissible  to  show  that  defendant  enlarged  the  capacity  of  the 
waterway  after  the  accident;  Atchison,  T.  &  S.  F.  R.  Co.  v.  McKee,  37  Kan. 
592,  15  Pac.  484,  holding  that  evidence  of  subsequent  repairs  was  admissible  to 
establish  the  fact  of  the  defect  at  the  time  of  injury ;  Qity  of  Ola  the  v.  Mizae. 
48  Kan.  435,  29  Pac  754,  30  Am^  St.  Rep.  308,  holding  that  the  admission  of 
evidence  that  the  city  marshal  placed  a  light  in  the  ditch  subsequent  to  the  ac- 
cident ^as  immaterial,  though  the  city's  negligence  was  not  in  issue;  Harter  v. 
Atchison,  T.  &  S.  F.  R,  Co.,  55  Kan.  250,  38  Pac.  778,  holding  that  there  was 
some  evidence  to  show  that  by  the  exercise  of  ordinary  care  the  defect  could  have 
been  discovered  and  remedied. 

Cited  in  note  in  32  L.  R.  A.  (N.  S.)  1137,  on  admissibility  of  evidence  of  con- 
dition before  and  after  accident  of  property  whose  defects  are  alleged  to  have 
caused  injury. 

18  KAN.  253,  HIXON  ▼.  OEOBOK 

Cited  in  Drinkwater  ▼.  Sauble,  46  Kan.  170,  26  Pac.  433. 

Jury  trial  in  oqnity  oaaes<— Cited  in  City  of  Emporia  y.  Soden,  28  Kan. 
588,  37  Am.  Rep.  266,  holding  that  the  court  may  ordinarily  decline  to  submit 
a  question  of  fact  to  a  jury  in  an  injunction  case;  Yeamans  v.  James,  27  Kan. 
195,  holding  that  it  is  discretionary  with  the  court  in  an  equity  case  whether 
issues  of  fact  shall  be  submitted  to  a  jury;  Carpenter  v.  Carpenter,  30  Kan. 
712,  2  Pac.  122,  46  Am.  Rep.  108,  holding  that  refusal  of  a  jury  trial  in  a  di- 
vorce case  was  not  an  abuse  of  discretion;  MacLellan  ▼.  Seim,  57  Kan.  471, 
46  Pac.  959,  holding  that  the  court  may  order  a  jury  trial  in  an  equity  case. 

Homestead.^^ited  in  Garlingfaouse  v.  Mulvane,  40  Kan.  428,  19  Pac  79S. 
holding  that  an  attachment  of  the  homestead  should  have  been  dissolved;  KIweli 
V.  Hitchcock,  41  Kan.  130,  '21  Pac.  109,  holding  a  homestead  exempt  from  forceil 
sale  for  the  owner's  debts. 

Same— WlLat  oonstitntes.— Cited  in  Gilwortfi  v.  Cody,  21  JCan.  702,  holding 
that  premises  purchased  and  built  on  for  use  as  a  homestead  were  exempt;  First 
Nat.  Bank  v.  Warner,  22  Kan.  587,  holding  that  leased  pireinisea  were  stiti  tbe 
lessor's  homestead. 

Distinguished  in  Mouriquand  v.  Haft,  22  ^a^.  504.  31  Am.  Re[k  20^  holdiiir 
that  a  gristmill  built  upon  a  small  part  of  the  farm  was  not  exempt  as  a  pArt 
of  the  homestead. 

Cited  in  note  in  13  L.  B.  A.  (N.  S.)  170,  on  right  of  husband  to  claim  boiue- 
stead  as  exempt  where  title  vested  in  wife.  ^ 
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«Mpa  iiAiiniijlj|y|m»iit.^*C?lted  in  Hogun  ▼.  Makers,  28  ^ftn.  651,  33  Am. 
Hep.  199,  holding  that  the  homestead  character  of  a  buJUdlng  «;as  npt  lofift  ^y  the 
uae  of  one  or  two  rooms  for  buaineas  purposes ;  Sbirack  ▼.  Shirack/  44  Ean. 
4)53,  24  Pac  1107,  holdi^  that  the  ^ardia^'s  removal  of  an  infant  and  leas.- 
in^  of  the  homestead  did  not  constitute  an  abandonment  of  the  infant's  hrne- 
stead  right;  Pitney  v.  ISdiidge,  68  Kan«  215,  48  Pac.  864,  hotding  tenipofacy 
nonoccQpttiiey  not  an  abandonment;  Withers  t.  JLova,  7^  Kan.  140,  .83  Pac. 
12Q4,  3  L.  B.  A.  <N.  S.)  514^  holding  that  a  homestead  w|U(  not  abandoned  by  the 
husband's  impxisoament  while  his  wife  was  in  an  asylum;  Shattuck  v.  Weaver, 
tOQ  Kan.  82,  101  Pac.  i640»  holding  that  temporary  absence  did  not  constitute  an 
abandonmeui. 

Diatinguii^ed  in  Atohiaon  SavAngs  Bank  v.  Wheeler's  Adm'r,  20  Kan.  $25, 
haklinig  that  Hie  acquirement  of  a  new  homestead  was  an  abandonment  of  the  old. 

Qited  in  notes  in  60  Am.  Pec  600 ;  102  Am.  St  R(^.  390,  397,  400— on  ahan- 
<loiunent  of  homestead. 

Ctawagraaee  ot  inejaaakatanm$  of  eicompt  pvnp«rt]r.-^ijbed  in  Dayton  v. 
Donart,  22  Kan.  256,  holding  that  a  widow  could  sell  the  homestead  £ree  from 
ordinary  debts,  of  the  intestate ;  Sproul  v.  Atchison  National  Oank,  .22  K^an. 
3d6»  holding  that  partjles  ^ad  a  right  to  relieve  their  homestead  by  iBcumbering 
otb^  Pf^pert^F;  Kershaw  v.  WilJey,  22  0^1.  677,  98  Pac.  908,  holding  that 
the  wife's  act  in  signing  a  deed  to  the  homestead  was  sudden t  consideration 
for  the  payment  to  her  of  the  proceeds  of  the  sale. 

SniMii  Erwid  aa  Ao  evedHfla«.r«Cited  in  First  Nat.  Bank  of  liumbol^,  Neb., 
▼.  GUasB,  79  Fed.  7i06,  25  G.  O.  A.  151,  hx>lding  that  it  la  not  a  fraud  on  creditoi-s 
for  a  debtor  to  use  nonezempt  pioperty  to  procure  a  homestead ;  Luhrs  v.  Hau- 
cock,  6  Aris.  840,  57  Pae.  606 ;  Wilson  v.  Taylor,  49  Kan.  774,  31  Pac.  697— 
lioldtsig  that  a  creditor  canuDt  question  the  oonTeyance  of  a  homestead;  Q.  Jj, 
Mull  &,  Son  V.  Jones,  «S3  Kan.  112,  5  Pac.  388,  holding  l^at  the  sale  of  an  exempt 
team  was  not  a  fraud  wpon  cneditocs;  Winter  ▼.  Eitchne,  57  Kan.  212,  45  Pac. 
505,  57  Am.  St.  Rep.  331,  holding  that  conveyance  of  a  homestead  was  not  a 
fraud  on  creditors;  Hopper  v.  Arnold,  74  Ka^i.  260,  80  Puc.  469,  iboldintf  that 
the  conveyance  of  the  homestead  w«i»  not  ground  for  attachment;  Merchants' 
Na,t.  Bank  of  Kansas  City  v.  Kopplin,  1  Kan.  App.  599,  42  Pac.  263,  holding 
that  a  creditor  could  not  inquire  into  the  debtor's  good  faith  in  deeding  the  home- 
)itead  to  his  wife. 

18  KAN.  261,  ZiEAVJJMWOATH,  L.  *  O.  R.  tJO.  ▼.  OOOK 

Rnling  on  motion  for  i&ew  trial.— Cited  in  Manhattan,  A.  &  B.  R.  Co. 
V.  Keeler,  82  Kan.  163,  4  Pac.  143;  Starrett  v.  Shaffer,  8  Kan.  App.  793,  61 
Pac  817— holding  that  it  is  error  to  Overrule  pro  forma  a  motion  for  a  new  trial. 

Rallroada— Firea^Cited  in  Manhattan,  A.  &  B.  R.  Co.  v.  Keeler,  82  Kan. 
163,  '4  Pac.  143,  holding  a  railroad  company  not  liable  for  a  purely  accidental 
fire ;  St  Louis  &  S.  F.  Ry.  Co.  v.  Hoover,  3  Kan.  App.  577,  43  Pac.  854,  hold- 
ing a  railroad  company  not  liable  for  an  unavoidable  escape  of  fire. 

Cited  in  note  in  38  Am.  Dec.  70,  on  liability  of  railroad  company  for  fires. 

8|uiiia— Praamnjption  pf  .]|eKUK«SMe.-^^ited  in  note  in  15  L.  R.  A.  41,  on 
presumption  ojC  negligence  from  occurrence  of  accidents. 

18  XAR.  266,  OKLAKX  ▼•  aOHHfiOIf  COmFTT  ^iflPnS 

Treaaurer— GoUeotioa  of  debta  d«o  to  mvalolviility^^lKted  in  Smith 
T.  ColUas,  42  Kan.  259,  21  Pac.  littiS,  on  ^e  point  that  the  ovunty  treMWirar  is 
the  proper  party  to  collect  a  judgment  on  a  forfeited  reeogniaanee ;  Ba^  y.  State, 
48  Kan.  44,  28  Pac.  986,  holding  j^h|it  tbe  entry,  on  ajpplication  of  the  state,  of 
an  order  of  revivor  of  a  jud^ent  on  a  forfeited  recognizance,  was- proper,  and 
niot  in  v^ation  of  an  injunction  granted;  Lee  t.  Roberts,  3  Okl.  106,  41  Pac. 
585,  holding  that  liquoi'  licenses  are  payable  in  money,  unless  otherwise  provided. 
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Distinguished  in  Bardsley  t.  Sternbei*,  17  Wish.  243;  49  Pacl  40*,  onUw  au- 
thority of  a  city  treasnrer. 

Same— Payment  of  mone^d— Oited  in  note  in  67  Am.  Dec.  370,  on  what 
"wrill  exonerate  public  officers  from  payment  of  money  once  tn  their  custody. 

18  KAN.  871,  FRETWEIiIi  t.'  GITT  OF  TSOY 

License*— Power  of  mnniclpaUtles.— C!ited  in  McGratli.  r.  City  of  Newton, 
29  Kan.  804,  holding  that  an  ordinance  levying  a  license  tax  on  more  than  20 
businesses  was  not  invalid  as  to  all;  Tulloss  ▼.  City  of  Sedan,  31  Kan.  166,  1 
Pac.  285,  holding  valid  a  license  tax  on  druggists;  Yount  ▼.  Denning,  IS3  Kan. 
629,  35  Pac.  207,  holding  that  an  ordinance  imposing  a  license  tax  on  real  es- 
tate agents  was  valid ;  City  of  Topeka  v.  Jones,  74  Kan.  164,  86  Pac  162,  87 
Pac.  1133,  holding  that  a  city  ordinance  imposing  a  license  tax  oa  expreM  com- 
panies was  valid ;  City  of  Lebanon  v.  Zanditon,  75  Kan.  273,  89  Pac  10,  hold- 
ing that  cities  may  punish  a  violation  of  an  ordinance  taxing  transient  meidianta 

Distinguished  in  Oity  of  Lyons  y.  Cooper,  39  Kas.  324,  18  Pac  296,  holding 
an  ordinance  void  which  levied  a  license  tax  on  druggists  for  destructioo  and 
not  for  revenue. 

flame— Oonstitntional  restrietionSd— Cited  in  Commissioners  of  Ottawa 
County  V.  Nelson,  19  Kan.  234,  27  Am.  Rep.  101,  on  the  construction  of  the 
equal  and  uniform  taxation  clause  of  the  Constitution ;  Francis  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  19  Kan.  303,  holding  that  a  statute  providing  for  taxing  railroad 
property  in  unorganized  counties  was  valid;  Oity  of  Newloo  r.  Atchison,  31 
Kan.  151,  1  Pac.  288,  47  Am.  Rep.  486,  holding  that  there  is  no  constitutional 
inhibition  on  the  legislative  power  to  levy  and  collect  license  taxes,  or  to  dele- 
gate such  power  to  municipal  corporations;  Marion  &  M.  R.  Co.  v.  Champlin, 
37  Kan.  682,  16  Pac.  222,  holding  that  a  statute  authorising  a  tax  to  be  levied 
against  the  property  of  residents  only  was  void;  Stull  v.  De  Mattos,  23  Wash. 
71,  62  Pac.  451,  51  L.  R.  A.  892,  holding  that  the  constitutional  requirement  of 
equality  and  uniformity  does  not  apply  to  license  taxes. 

Cited  in  note  in  129  Am.  Bt  Rep.  260,  263,  268^  280,  on  constitutional  limita- 
tions on  power  to  impose  license  or  occupation  taxes. 

Same— Delegation  of  power  of  Lestslatnre^^-Cited  in  City  of  Newton  ▼. 
Atchison,  31  Kan.  151,  1  Pac.  288,  47  Am.  Rep.  486,  holding  that  the  Legislature 
may  authorize  the  collection  of  license  taxes,  or  may  delegate  like  authority  to  a 
municipal  corporation;  In  re  Martin,  62  Kan.  638»  64  Pac  43,  holding  that  the 
amount  and  method  of  imposing  license  taxes  is  left  to  legislative  discretion. 

flame— Amovnt.— Cited  in  Re  Chipchase,  56  Kan.  357,  43  Pac.  264,  holding 
that  an  annual  license  of  $10  and  $12  on  telephones  was  not  excessive  as  a  mat- 
ter of  law ;  City  of  Caldwell  v.  Prunelle,  57  Kan.  511,  46  Pac.  949,  holding  that 
a  city  may  exact  a  larger  license  of  traveling  photographers  than  of  residents; 
City  of  Kansas  City  v.  Overton,  68  Kan.  560,  75  Pac  549,  holding  that  a  citj- 
license  of  $15  on  hucksters  was  valid ;  City  of  Lebanon  v.  Zanditon,  75  Kan.  273, 
89  PaC  10,  holding  that  a  license  tax  is  not  unjust  or  unreasonable,  unless  so  ex- 
cessive as  to  be  restrictive  or  oppressive. 

Cited  in  note  in  30  L.  R.  A.  425,  435,  438,  on  limit  of  amount  of  license  feei. 

Same— Time  of  expiration.— Cited  in  State  v.  Simmons,  21  Kan.  685,  hold- 
ing that  dramshop  licenses  could  be  ^made  to  expire  on  or  at  any  time  piior  to 
the  1st  of  May  next  after  being  issued- 

InJ«metlon  againat  criminal  praeeediBira^--Oited  in  note  in  21  U  B.  A 
87,  on  injunction  against  criminal  proceedings. 

IS  KAN.  277,  HAIX'fl  HEIRS  t.  DODOS 

Ejeetment— Risht  to  wain  tain  .^-Cited  in  Kelso  v.  Norton,  65  Kan.  778,  70 
Pac.  896,  93  Am.  St.  Rap.  30^  holding  that  a  mortgagor  oould  not  maintain  eiect- 
ment  against  his  mortgagee  until  the  debt  was  paid. 
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Cited  in  note  in  JIS  I«  ,Q.  ▲.  782;  on  what  title  or  interest  wHI  support  eject- 
ment. 

Same— PleAcUns  and  proof.— Cited  in  Mastin  v.  Gray,  19  Kan.  458,  27  Am. 
Rep.  149,  holding  that  the  defendant  in  ejeetment  may  plead  his  defense  in  gen« 
entl  tfenns;  Clayton  v.  School  J^strict  No.  h  20  Kan.  2^r  Armstrong  v.  Brown- 
field,  32  Kan.  116,  4  Pac.  185r*-faoldiag  that  the  defend<int  in  ejectment  may,  undec 
a  senecaJ  doiial,  show  either  legal  or  egiaitable  title  in  himself;  Eastman  v. 
Garrey,  15  Utah,  410,  49  Pac.  310,  holding  that,  under  a  general  denial  in  eject- 
ment, the  defendant  may  introduce  any  legal  proof  to  defeat  plaintiff's  title, 

TazatioA— Sale  of  separate  tvaets.— Cited  in  Emerson  ▼.  Shannon,  23  Colo. 
274,  47  Pac.  302,  58  Am.  St  Rep.  232;  Mathews  v.  Buckingham,  22  Kan.  166; 
Long  T.  Wolf,  26  Kah.  522;  Wyer  v.  Le  Kocquei  51  Kan.  710,  33  Fac.  547— 
holding  a.  tax  deed  void  wU^h  shows  the  sale  en  masse  of  several  noncontiguous 
tracts  for  a  gross  sum;  Corbin  v.  Inslee,  24  Kan.  154,  holding  a  tax  deed  void  on 
ita  face  which  showed  .the  sale  of  an  undivided  interest;  Keene  Syndicate  v. 
Denney,  9  Kan.  App.  599,  58  Pac.  242,  iiolding  that  the  several  lots  of  a  block 
may  be  described  in  a  deed  as  a  block. 

Dlstinguiflhed  in  Watkins  v,.  Inge,  24  Kan.  612,  holding  that  a  tax  deed  for 
several  tracts  was  not  void,  where  it  showed  separate  sales,  taxes,  and  consid- 
erations ;  Cartwright  v.  McFadden,  24  Kan.  662,  holding  that  a  tax  deed  de- 
scribing several  lots  aa  sold  in  bulk  was  not  void  on  its  face ;  Dodge  v.  Emmons, 
34  Kan.  732,  9  Pac.  951,  holding  that  contiguous  tracts  used  as  a  single  tract  may 
be  sold  together;  Cross  v.  llerman,  74  Kan.  554,  87  Pac.  686,  holding  that  a  tax 
deed  was  not  void  on  its  face  in  showing  the  sale  together  of  two  contiguous 
tracts;  O'Keefe  v.  Dillenbeck,  15  OkL  437,  83  Pac.  540,  holding  that  a  tax  deed 
was  not  void  on  its  face  where  it  did  not  appear  that  the  tracts  described  did  not 
adjoin  each  other. 

UmittMon  of  actAana  Void  iastntments.— -Cited  in  De  Foresta  v.  Cast, 
20  Colo.  307,  38  Pac.  244;  Gibson  v.  Kueffer,  69  Kan.  534,  77  Pac.  282;  Lowen- 
stein  Y.  Sexton,  18  OkL  322,  90  Pa(!.  410—hol(ling  that  limitations  did  not  run  in 
favor  of  a  Ux  deed  void  on  its  face ;  O Keefe  ▼.  Behrens,  73  Kan.  469,  85  Pac 
555,  8  L.  R.  A.  (N.  S.)  354,  9  Ann.  Cas.  867  (dissenting  opinion),  holding  that 
the  statute  of  limitations  does  not  apply  to  a  void  administrator's  sale;  Harris  v. 
Defenbaugh,  82  Kan,  ,765,  109  Pac  681,  holding  £hat  a  tax  deed  holder  cannot 
invoke  the  *aid  of  laches. 

Oited  in  note  in  8  L.  R.  A.  (N.  S.)  161,  on  applicability  of  statute  limiting  time 
for  attack  on  tax  sale  to  sale  under  proceedings  void  for  jurisdictional  defects,  un- 
der which  no  possession  taken;  in  27  L.  R.  A.-  (N.  S.)  345,  348,  355,  &s  to 
whether  void  tax  deed  sets  in  motion  special  statutes  of  limitations  governing 
actions  to  recorer  lands  sold  fo^  taxes. 

Color  of  titles— Cited  in  note  in  88  Am.  St.  Rep.  727,  on  color  of  title. 

18  KAK.  283,  KANSAS  INS.  CO.  ▼.  GRAFT 

18  KAK.  288,  GROSS  ▼.  BOGAKD 

Property  in  evstodia  lesis— Rlfflits  of  tUrd  persons^— Cited  In  Beiley  v. 
Haynes,  38  Kan.  259,  16  Pac.  440,  5  Am.  St  Rep.  787,  holing  that  a  third  party 
could  maintain  replevin  against  an  officer;  United  States  Electric  Lighting  Co.  v. 
Martin,  43  Kan.  526,  23  Pac.  586,  holding  that  a  receiver  for  a  company  may 
exercise  control  over  property  taken  by  it  in  a  pending  action  of  replevin;  Karr 
y.  Stahl,  75  Kan.  387,  89  Pac  669,  holding  that  replevin  would  not  lie  to  recover 
property  taken  under  a  void  ordinance. 

Distinguished  in  McRinney  ▼.  PurceB,  28  Kan.  446,  holding  tiiat  goods  held 
by  virtue  of  a  rejJlevin  bend  could  not  be  attached. 

Cited  in  note  in  25  Am.  St.  Hep.  257,  on  replevin  against  officer;  inS  K  R.  A. 
(!4;  S.)  496,  on  right  of  one  not  a  party  to  original  replevin  to  recover  property 
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seized;  in  S  L.  R.  A.  (N.  S.)  21^,  220,  222,  on  righl  oi  omk  fitom  whom  property 
xeplevied  to  maintain  similar  action  for  its  recovery. 

18  ^LAN.  291,  KATBSBAT  ▼«  SIV£T 

XiiUliiHty  fd»  HftJuHM—uCited  in  Mc^berry  y.  Si^ey,  21  Kan.  679,  u  an- 
tfaority  for  affirming  pMintilTB  judfirm^t  in  an  i,«tibn  for  penonal  Injaries. 

Cbttipetesiey  of  wltA«a«.^'^ited  in  Lee  y.  MiBsonti  Pac.  R.  Co.,  67  Kan.  402, 
73  Pac.  110,  B3  L.  R.  A.  2tl,  liolding  that  ouie  ignorant  of  the  meaning  of  an  oath 
is  not  &  competent  witness. 

18  RAH.  206v  tLBB  ir.  EAIiBOOB 

Jude^ent  in  Mmv-*<;ited  in  Smith  y.  &'eater«  6  Kskn.  Ap^.  271,  51  Pac  813; 
holding  that  a  judgment  in  rem  wkn  not  trahsfomed  into  a  jodglnent  in  persoiiani 
by  a  subsequent  a)[>pea ranee. 

Tendei^  ki  A  oolidltloil  pi*eoed«nt>-<3ited  in  Close  y.  Dunn,  24  SiJOu  872,  as 
authority  on  necessity  of  tender  of  deed;  Morritloh  y,  Terrell,  27  Kan.  826,  bold- 
iDg  that  a  suit  on  a  note  and  a  bond  for  a  deed  tod  to  foreclose  a  yendor's  lien 
could  not  be  mftlutalned  without  ft  'tender  of  conveyance;  Sanford  v.  Bartholomew,. 
33  Kau.  38,  5  Pac.  429,  holding  that  a  teuJsr  of  the  pun^hnse  tnohey  wAs  a  cod> 
ditioh  precedent  to  an  action  for  specific  performance;  Sbp^er  y.  Gab^,  55  Kan. 
640,  41  Pac.  969;  Evatts  v.  Jacobitz,  67  Kan.  249,  72  Pftc.  848;  Breutnall  v. 
Marshall,  10  Kan.  App.  488,  63  Pac.  93— holding  that  action  for  the  purchase 
money  could  not  be  maintained  until  a  tender  of  conveyance  had  been  made; 
Berry  v.  Fairmount  Town  Co.,  4  Kan.  App.  43^,  46  Pac.  28,  as  to  necessity  of  a 
tender  of  conveyance  before  suit  for  breach  oi  the  contract;  Sayre  y.  Mohney,  35 
Or.  141,  56  Pac.  526,  holding  that  a  tend6t  of  the  deed  ftnd  payment  atfe  mutbally 
dependent  covenants. 

Distinguished  in  fttate  v.  Thompson,  22  Kan.  2i9,  holding  that  pHyment  was 
not  dependent  uj^on  the  tender  of  a  deed  or  patent. 

18  KAN.  300,  WEW  TORtt  £.ffE  MB.  GO.  ^.  X«OOWAK 

£stoppel  to  deny  reoltals  hi  iiistrtiliie)it;-^ited  in  tVicfaita  Sayings  Bank 
v.  Atchison,  T.  &  S.  F.  R.  Co.,  20  Kah.  519,  holflitig  that  a  Mlroad  company  was 
estopped  to  deny  the  truth  of  recitals  of  its  bill  tyt  Ysdihg  to  the  injury  of  an  in- 
nocent party. 

Insnrance— Waiver  of  defalilt  in  paymelit  bf  p^einlta^msw-^^ited  in 
Mound  City  Mut.  Life  Ins.  Co.  v.  Twining,  19  Kan.  349,  on  WAiver  as  to  time 
for  payment  of  insurance  premiums. 

Same— Acts  of  asents.— Cited  in  Hardwick  y.  State  Ins.  Co.,  l20  Or.  547,  26 
Pac.  840,  holding  an  insurance  company  responsible  for  the  acts  of  its  agents 
within  the  scope  of  their  apparent  authority. 

18  KAN.  320,  GREEN  t.  EMBRY 

18  KAN.  St4,  TENNENT  t.  BATTET 

Creditors^  lilUs^-^JonJditlpiui  prettedents-^Cited  in  Aigeltinger  v.  Einstein, 
143  Oal  609,  77  Pac.  669,  101  Am.  St.  Rep.  131 ;  I^'erguson  v.  Bank  of  Kansas 
City,  25  Kan.  333 ;  SimpflM>n  v.  Voss,  SI  Kan.  227,  1  Pac  601 ;  Doggett,  Bassott, 
Hills  &  Co.  y.  Bell  k  Stevens,  32  Kan.  298,  4  Pac.  292 ;  Wafer  v.  Harvey  County 
Bank,  86  Kan.  292,  13  Pae.  209;  Smith  v.  Board  of  Oom'rs  of  Bourbon  County, 
43  Kan.  619,  23  Pac.  642;  Burlington  Nat.  Bank  v^  Beard,  55  Kan.  773,  42 
Pac.  320;  State  Bank  if.  Ohatt.en,  69  Kan.  303^  52  Pac.  893  {  Harrison  v.  Shaf- 
fer, 60  Kan.  176,  55  Pac.  881 ;  Ellis  v.  L.  Hays  Saddlery  &  Leathifr  Co.,  65  Kan. 
174,  69  Pftc  165;  Nelson  v.  StuU,  65  Kan.  585,  68  Pac.  617,  70  Pac.  590;  Par- 
menter  v.  I/omaXk  66  Kan.  61,  74  Pac.  634;   Breitkreu^x  v.  National  Bank  of  Hoi- 
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ton,  70  Kan.  688»  79  Pac.  686;  Taylor  v.  B«^,  8  K^.  A^  V3fl6)  87.^^0;  44; 
Talbott  V.  Randall,  3  N.  M.  367,  5  Pac.  533— on  the  qoeBtion  as  to  whether  equity 
will  aid  mere  general  creditors  wh6«fe  claiitis  are  not  ?fe<iticed  ttt  jttd^eht. 

Cit^  in  n6t6  ih  bO  An.  bsi!.  290;  on  creditors*  biltai  tind  t>roce«di«i<6  in  «i|ii(ty 
in  aid  of  ^xecntioh ;  it  66  Am.  St.  Rei».  286,  288,  289,  oil  deAiltids  wtiidi  will 
support  creditors*  bill ;  in  23  L.  R.  A.  (N.  S.)  39,  on  ct^ndlliotis  precedent  to  equi- 
table remediel^  of  creditors. 

18  iuur.  381;  dmr  Ol^  KAHSAS  ^  XAKSAS  PAO;  bt.  oo. 

Api^eal-^teflfeet— JDitfttkiimalw-i^ted  iii  KamftHtr  CJi^,  Ft.  fS.  lb  G.  R.  Oo.  v. 

Hammond,  25  Kan.  208;  Central  B.  U.  P.  R.  Co.  v.  Atchison,  T.  A  S.  F.  R. 
Co.,  28  kan.  453 ;  Sthtte  v.  Cnrtis,  29  Kan.  384  *  Aoleii»  V.  Cit^  of  Hutdiinson, 
83  Kan.  618,  112  Pac.  129— on  effect  of  appeal  AhA  dismisiHil  of  appeal. 

ZhnlAelkt  ddikUtl^.^Cited  in  note  in  11  Ani.  Bee.  507,  Oh  corpoMtiond  tfikihg 
land. 

Saone— BisJbt  to  retslaim  deposlt.-MIJited  in  Atchison,  T.  1S^  S.  F.  R.  Co.  v. 
Wilson,  66  Kan.  2.^3,  69  Pac.  342,  holding  that  a  railroad  cbmpaiiy  may  i^clhitn 
its  deposit  In  condemnation  proceedings  after  &{>andoning  its  Ibfi^htibn  to  take 
the  land  an^  giving  notice  thereof. 

18  KAK.  336,  NORTHEBN  KANAAB  TO  WIT  CO.  T.,  08WAI<D 

Coiwddayatloa'  Fresnmption.— Cited  in  Kansas  Pac.  It.  Co.  v.  Hopkins,  IS 
Kan.  494;  Electric  Plaster  Co.  v.  Blue  Rapids  City  Township,  ft  Kan.  580,  96 
Pac.  68;  Stem  y.  Deutsdi,  9  Kan.  App.  21^,  59  Pac.  687;  Olston  v.  Oregon 
Water  Power  A  Ry,  Co.,  62  Or.  343.  96  Pac.  1095,  97  Pa<*.  538,  20  L.  R.  A.  (K. 
S.)  915— on  presumption  as  to  consideration  supporting  written  instrfament. 

18  kAk.  340,  ttAStm£  4.  &ABT,  26  AM.  Rt^.  TTt 

Exemptions.— Cited  in  Donmyer  v.  Donmyer,  43  Kan.  444,  2^  Pac.  627,  hold- 
ing that  the  widow  and  children  could  ^old  as  ezem|)t  the  wa^on,  plows,  and 
harrowt  in  additioi^  to  "other  farming  Utensils  •  *  * .,  not  eiCceeding  in  Value 
$300" ;  Brady  v.  JBanta,  46  Kan.  131,  26  Pac.  441 ;  RoclcWood  v.  St  John's  Es- 
tate, 10  Okl.  476,  62  Pac.  277— -holding  that  ex^mpUon  laws  are  io  be  liberally 
construed;  Naill  v.  Kansas  Farmers'  Fire  Ins.'^Co.,  47  Kan.  223,  27  l^ac.  854, 
holding  that  an  insurance  company's  prop^sfea^»  which  .was  8j>eeificaUy  appix>priated 
by  statute  for  the  payment  of  a  certain  class  of  claims,  was  e^mpt  from  levy  for 
the  payment  of  other  claims;  Williams  y.  Vincent,  70  Kan.  SOo,  tO  Pac.  121, 
68  L.  R.  A.  634,  109  Am.  St.  Rep.  469,  holding  a  bowling  alley  h6t  exempt. 

Cited  in  note  in  32  Am.  Rep.  30,  on  who  is  a  ^'householder"  or  "head  of 
family."  .      . 

18  lULtf.  345»  ^tiklXA^AAGtlR  ▼.  RllTNS 

Applioation  of  payments.— Cited  in  Schuelenburg  Sl  Boeckler  v.  Martin,  2 
Fed.  747,  holding  that,  in  the  absence  of  any  direction,  the  chancellor  could  ap- 
ply a  payment  to  the  onsecured  portion  of  the  aocount;  DooUtUe  v,  Atchison,  T. 
A  S.  F.  R.  Co.,  20  Kan.  329,  on  doctrine  of  application  of  payments;  Fox  v. 
Bank  o^  Kansas  City,  30  Kan.  441,  1  Pac.  789,  holding  that  money  drawn  out  by 
a  depositor  was  a  payment  of  the  oldest  deposits  and  discounts;  King  v«  Satton, 
42  Kan.  600,  22  Pac,  695,  holding  that,  in  the  absence  of  any  dii'ection,  the  cred- 
itor could  apply  the  payiiieht  to  itn  fndividual  dt^bt  rather  than  to  a  firm  debt ; 
Gilbert  v.  Board  of  Education  of  the  City  of  Newton,  45  Kan.  31,  25  Pac.  226, 
23  Am.  St.  Rep.  700,  holding  that  certain  deposits  HhAde  in  a  hank  operated  in 
payment  of  the  fitst  deficit  in  the  school  fund;  State  V.  tJnited  States  Fidelity  A 
Gnarality  Go.,  81  Kab.  600,  106  Pan.  1040,  26Ia  R.  A.  (N,  6^  805,  as  to  ap- 
plication of  payments  to  secured  and  unsecured  debts.  .. 
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18  KAK.  366^  ^ENKS  t.  SCHOOL  DUT. 

SmpetysUp  oUlcatioiifl—^arties  in  i»ctiomg.^01ted  io  Hays  v.  Oloson,  20 
Kao.  120,  holding  that  failure  to  Berve  the  principal  on  a  stay  bond  in  forcible 
detainei;  proceedings  was  no  objection  to  a  judgment  againjst  the  snreties ;  Swerds- 
feger  v.  State,  21  Kan.  475,  holding  that  a  surety  may  be  sued  alone  on  a  recog- 
nizance ;  Kirkpatrick  y.  Gray,  43  Kan.  434,  23  Pac.  633,  holding  that  the  holder 
of  a  note  could  sue  the  surety  alone;  SchilllBg  ▼.  Black,  49. Kaa  66^,  31  Pac 
143,  holding  tiiat  the  constable  and  his  sureties  were  properly  joined  in  an  actioD 
on  his  bond. 

Cited  in  note  in  43  L.  B.  A.  170,  on  effect  of  judgment  in  action  against  part 
of  obligors  on  joint  or  joint  and  several  contract  upon  liability  of  others. 

BlU  inf  •xoeptioiMi.'Oited  in  Evans  Ve  Stettnisch,  149  IJ*  S.  005,  13  Sup. 
Gt.  931,  37  L.  Ed.  866,  holding  that  an  affidavit  not  incorporated  in  the  bill  of 
exceptions  was  not  part  of  the  record;  Madden  y,  Riedel,  71  Kan.  176,  80  Pac. 
45,  on  what  is  required  to  be  included  in  the  bill  of  exceptions  to  a  justice's  nilmg 
on  a  potion  to  quash;  Bruce  t,  Casey-Swasey  Co.,  13  Okl.  654,  75  Pac  280. 
holding  that  affidavits  are  not  part  of  the  record,  unless  made  part  of  the  bill  of 
exceptions  or  included'  in  the  case-made. 

18  KAN.  361,  BETKOIiDS  t.  QUAEIfT 

Substitntloia  of  parties.— Cited  in  Fischer  y.  Sheidley,  78  ^an.  610,  97  P&c. 
800,  holding  that  the  proceeds  of  a  Judgment  were  held  by  an  administrator  of 
the  deceased  plaintiff  in  trust  for  plaintiff's  assignee ;  Smith  v.  Harrington,  3 
Wyo.  503,  2t  Pac.  803,  holding  that  the  court  had  discretion  to  determine  wheth- 
er a  transferee's  application  to  be  substituted  as  a  party  should  be  granted. 

Time  of  foreolorave  sfde.— Cited  in  Pierce  t.  Butters,  21  Kan.  124,  holding 
that  a  judgment  ordering  immediate  sale  was  erroneous,  where  the  mortgage  stat- 
ed "appraisement  waived*' ;  Bashor  A  Marx  v.  Nordyke  ft  Marmon  Co.,  25  Kan. 
222,  holding  that,  where  the  foreclosure  judgment  ordered  sale  without  appnuse- 
ment,  it  was  error  to  direct  an  execution  within  six  months ;  Hancock  v.  Touree, 
25  Okl.  460,  106  Pac.  841,  holding  that  a  mortgage  foreclosure  sale  before  six 
months  without  appraisement  was  void. 

18  KAN.  366,  FIELDS  ▼.  SH£BBIIiIi 

Bttbrosation  of  surety-^Cited  in  Keel  v.  Levy,  19  Or.  450,  24  Pac  253. 
holding  that,  where  a  surety  pays  the  debt,  he  is  subrogated  to  the  creditor's 
rights. 

18  KAN.  369,  BABTLETT  V.  OHOUTEAU  IKS.  CO. 

Foreisn  corporation— Snbaoription  to  stock.— Cited  in  note  in  29  L.  B.  A. 
(N.  S.)  92,  93,  on  enforceability  of  subscription  to  stock  of  foreign  corporation 
that  has  not  complied  with  local  laws. 

18  KAN.  371,  POWEIX  ▼.  POWELL,  26  AM.  REP.  774 

DiToroo—In&^otenoy.— Cited  in  Bunger  v.  Bunger,  85  Kan.  564,  1X7  Pac. 
lOlT,  holding  on  impotency  as  ground  for  divoive.    ' 

Cited  in  note  in  116  Am.  St.  Rep.  242,  on  impotency  as  ground  for  divorce. 

Sane— Ins«nity.— Cited  in  note  in  34  L.  R.  A.  161,  164,  on  divorce  for  in- 
sanity. 

Same-^AUmony^Void  iiiarriace.«-^ted  in  Fuller  v.-  Fuller,  33  Ken.,5S2,  7 
Pac.  241,  on  question  of  right  to  alimony  where  marriage  is  void. 

Samo-^Etfeot  of  vaUd  deoireOa^rCited  in  no$e  in  65  Am.  Dec  355,  on  effect 
of  valid  decree  of  divorce. 
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fte-^-Onieltr.'-Oted  in  note  in  78  Am.  Dec.  028,  on  crnelty  ai  irrotind  for 
divorce. 

Void  mmrrimce.— Cited  in  notes  in  2  Am.  St  Rep.  293;  79  Am.  St.  Rep. 
376,  377;    96  Am.  St  Rep.  268— on  void  marriages. 

Annulment  of  maniaso^— Cited  in  note  in  25  L.  R.  A.  801,  on  jarisdiction 
of  chancery  to  decree  nnllity  or  dissolution  of  marriage. 

laMMlty^-CCoct.— Cited  in  Gribben  v.  Maxwell,  34  Kan.  8,  7  Pac.  584,  55 
Am.  Rep.  233,  holding  that  a  deed  by  a  person  not  known  to  be  insane  could 
not  be  avoided  by  him,  though  insane,  without  a  return  of  the  consideration; 
New  England  Loan  &  Trust  Co.  v.  Spitler,  54  Kan.  560,  38  Pac.  799 ;  Bethany 
Hospital  Co.  V.  Philippi,  82  Kan.  64,  107  Pac.  530,  30  L.  R.  A.  (N.  S.)  194— 
holding  a  deed  by  an  insane  person  is  void. 

Cited  in  note  in  .40  L.  R.  A.  737,  744,  on  marriage  when  insane. 

IS  XAK.  382,  ORT  ▼.  PATRICK 

Horiew  dependent  on  ^  eontents  of  records— Cited  in  Mas  tin  ▼.  Gra- 
ham, 20  Kan.  304,  holding  that,  in  the  absence  of  the  pleadings  or  any  state- 
ment of  their  contents  in  the  record,  it  could  not  be  said  that  there  was  any 
substantial  error;  Briggs  y.  Latham,  36  Kan.  206,  13  Pac.  129,  on  failure  to 
bring  up  the  evidence. 

18  XAR.  383,  XOaON  ▼.  HARKREABEB 

Courts— PlAees  of  holding  And  eqnipn&ent.*-Cited  in  note  in  22  L.  R.  A. 
399,  on  power  of  courts  to  provide  necessary  places  and  equipment  for  their 
business;  in  41  I>.  R.  A.  564,  on  validity  of  proceedings  in  course  of  a  trial 
outside  of  courtroom. 

Offteers— Territorial  limitation  of  anthority.— Cited  in  note  in  33  L.  R. 
A.  88,  on  power  of  officials  to  act,  as  determined  by  place  of  performance. 

18  KAH.  386,  OLIPHANT  t.  ATCHISON  GOXTNTT  COITRS 

Hiebways— Injunction  to  restrain  opening;.-^! ted  In  Carbon  Coal  & 
Mining  Co.  v.  Drake,  26  Kan.  345;  Hanselman  v.  Bom,  71  Kan.  573,  81  Pac. 
192— holding  that  injunction  would  lie  to  restrain  the  unlawful  opening  of  a  road. 

Cited  in  note  in  7  L.  R.  A.  (N.  S.)  58,  on  injunctive  relief  as  to  fences  or  gates. 

Same— Prescription— gomestead^— Cited  in  Qriswold  y.  Huffaker,  47  Kan. 
690,  28  Pac.  696,  as  to  homestead  right  in  a  tract  divided  by  a  highway  created 
by  prescription. 

FindinKt.^-^ited  in  State  t.  Eggleston,  34  Kan.  714,  10  Pac.  3,  holding  that 
the  finding  of  the  board  of  commissioners  sipon  a  petition  for  removal  of  a 
county  seat  was  not  conclusive. 

Jvrisdietidn  to  be  shown  by  reeord^^ited  in  Asbell  v.  Edwards,  63  Kan. 
610,  66  Pac.  641,  holding  that  the  record  must  show  the  jurisdiction  of  th«  live 
stock  sanitary  commission  to  issue  a  quarantine  order;  Hentzler  v.  Bradbury,  5 
Kan.  App.  1,  47  Pac.  330,  holding  that  the  jurisdiction  of  the  board  of  supeiv 
▼isors  to  lay  out  a  road  must  be  shown. 

18  KAH.  399»  SOABBOBOVGH  t.  SMTTK*  Same  ease  on  mtbseqnent 
appeal,  28  Kan.  65 

Cited  in  Smith  v.  Auld,  81  Kan.  262,  1  Pac.  626  (appeal  in  related  case); 
Ritchie  t.  Will»  9  Kan.  App.  367,  68  Pac.  118. 

Joinder  of  eanste  of  aetion^— Cited  in  Bradley  ▼.  Paifcbnrst,  20  Kan.  462, 
holding  that  the  question  of  Advene  and  paramount  title  may  be  litigated  in  an 
action  to  foreclose  a  mortgage ;  Black  v.  Drake,  28  Kan.  482,  holding  that  caus- 
es of  action  for  ejectment  tfnd  for  rents  and  profits  may  be  joined;  Scantlin 
T.  AUison,  32  Kan.  876,  4  Pac.  618,  holding  that  causes  of  action. for  tents  and 
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profits  and  for  ejectme^at  may  he  un^od  witff^  o^e  for  iKM^tiiign;  Ddanbmott  t. 
Parrent,  39  Kan.  548,  18  Pac.  712,  as  to  the  right  to  join  an  action  for  partition 
and  one  for  possession;  Henry  y.  McKUtrick,  42  Kan.  485,  22  P^c.  57^  hold- 
ing that  a  petition  for  specific  performance  of  a. contract  and  for  damages  for 
refusal  to  perform^  and  praying  for  such  relief  in  the  altematiye,  stated  but 
one  cause  of  action ;  Benton  v.  Fyfe,  65  Kan.  1,  68  Pac.  1074,  93  Am.  Sl  Rep. 
272,  holding  that  a  joint  tenant  or  tenant  in  common  out  of  i)os8e88ioQ  could 
not  maintain  partition  against  his  cotenants  without  joining  a  cause  for  possession ; 
Union  Pac.  Ry.  Co.  v.  Barnard  &  Leas  Mfg.  Co.,  1  Kan.  App.  23,  41  Pac.  201,  as 
to  settling  in  one  action  the  entire  controversy  in  respect  to  all  iMtrdes  interested; 
Edde  V.  Pashpaho,  5  Kan.  App.  115,  48  Pac.  884,  holding  that  actions  for  parti- 
tion and  for  rents  and  profits  may  be  joined;  Tootle  v.  Kent,  12  Okl.  674,  73 
Pac.  310,  holding  that  causes  of  action  for  dissolution  of  a  partnership  and  for 
damages  could  be  joined,  where  they  arose  out  of  the  same  transactions  connected 
iv-ith  the  subject  of  the  action;  Aylesbury  Mercantile  Co.  y.  Fitcji,  ^2  QkL  475, 
09  Pac.  1089,  23  Ia  R.  A.  (N.  S.)  573^  holding  that  causes  of  action  in  tort  and 
in  contract  could  be  joined. 

Cited  in  note  in  89  Am.  Dec.  433,  434,  on  actions  in  which  title  to  realty  may 
be  tried  or  questioned. 

Partition— Who  may  maintain.— Cited  in  Chandler  v.  Richardson,  65  Kan. 
152,  GO  Pac.  168,  holding  that  one  out  of  xiossession  could  not  maintain  parti- 
tion against  one  claiming  title,  unless  he  claimed  ^itle  and  right  of  possessiua 
to  a  portion  or  joined  a  cause  of  action  for  possession  with  bis  action  for  parti- 
tion; Howard  v.  Carter,  71  Kan.  85,  80  Pac.  61,  as  to  tlie  right  of  one  out 
of  pdfisession  to  maintain  partition  incidental  to  a  suit  to  set  ^si^e  deeds  fraud- 
ulently obtained;  Johnson  v.  Brown,  74  Kan.  346,  86  Pac.  503,  holding  that 
Iiartition  could  be  maintained  by  an  owner  of  a  half  interest  in  fee  simple 
against  the  owner  of  a  life  interest  in  the  other  half. 

Cited  in  note  in  67  Am.  Dec.  707,  on  who  may  compel  partition;  in  20  Lk  K. 
A.  628,  on  right  of  one  out  of  possession  to  partition. 

Sni&nieney  of  petitipn  to  state  canse  of  action^— Cited  in  Curtis  v. 
Parker,  29  Kan.  130,  as  authority  for  holding  the  petition  in  partition  to  he 
sufficient;  EUatt  v.  Parker,  29  Kan.  765,  holding  a  petition  not  demurrable  in 
failing  to  state  the  amount  for  which  the  plaintiff  prayed  judgment 

18  KAN.  410,  GUiUBTT  t.  I.T01f  COUHTT  OOOTBS 

IiiabilitiM  of  oovntieo-^otiona^^ited  in  Nichols  v.  Board  of  Gom'rs 
of  Shawnee  County,  76  Kan.  266,  91  Pac.  79,  holding  that  a  county  attorney 
could  recover  for  representing  the  county  in  a  United  States  court  though  it  was 
sitting  in  the  same  county;  Boasd  of  Com'rs  of  Finney  County  v.  Board  of 
Com'rs  of  Gray  County,  8  Kan.  App.  745,  54  Pac.  1100,  holding  one  coaat.v 
liable  to  another  for  money  paid  for  keeping  a  prisoner;  Lockaid  v.  Board  of 
Com'rs  of  Decatur  County,  10  Kan.  App.  316,  62  Pac.  547,  holding  that  an  ac- 
tion may  be  maintained  against  a  board  of  county  commissioners  upon  a  domestic 
judgment  against  such  board. 

Sane— f  roaontation  of  elaim^— Cited  in  Skinner  v.  Board  of  County  Gom'rs 
of  Cowley  County,  63  Kan.  557,  66  Pac.  635,  holding  that  plaintiff  was  not  re- 
quired to  plead  or  prove  pnesentation  of  his  daim  against  the  county. 

Cited  in  note  in  68  Am.  Dec  296,  on  mode  of  enfoicinff  liability  of  oonnties 
and  legislative  power  to  modify  or  impair  ^a.nie. 

Reoorda— £ntry,  oorrootlon,  and  oonelnaivoniBaavMGvidenoo  aUvnda-^ 
Cited  in  Kansas  City,  Ft  S.  &  G.  R.  Co.  v.  Xonte,  2»  K»n..'4fiQ^  homag  it  pnwer 
to  enter  a  nunc  pro  tunc  order  after  six  months  to  cuire  an  irs^nlarity  in  the 
entry  of  a  tax  levy ;  State  v.  Eggleaton,  34  Kan.  714,  10  Pac.^  8,  iUoldwf  that 
the  finding  of  the  county  board  on  a  petition  for  an  lelection  on  the  resKOvaU  of 
the  county  seat  was  not  so  coocluaive  that  it  could  not  be  atttchfsd  in  an  ia- 
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jCinctlon  pToc^edinji:  commeticecl  prior  to  the  holding:  of  the  election;  Chicago, 
BL  A  W.  It  Co.  V.  Board  of  Com*rs  of  Statforfl  ConntJ',  i6  Kan.  121,  12  Pac. 
6&S,  hoMinv  that  evidence  was  odEbfittiible  to  prtA'e  tbilt  the  cminty  clerk  was 
directed  by  the  cotnity  boafd  to  snbscribe  for  railronld  litocl:;  State  v.  Board  of 
Comers  of  Pratt  County,  42  Kan.  641,  22  Pac.  722,  holding  that  failure  to  enter 
of  reoord  an  order  caiUng  an  election  did  hot  invalidate  the  election ;  Bock  Oteek 
Tp.  ▼.  Codding,  42  KaxL  040,  22  Pac.  741,  holding  parol  evidence  admissible  to 
8iil>pleinent  the  record  of  the  proceedings  of  a  township  board ;  Columbus  Water- 
works Co.  V.  City  of  Columbus,  46  Kan.  666,  26  Pac.  1046,  holding  that  the 
correction  of  the  minutes  of  a  council  meeting  at  which  was  passed  an  ordi- 
nance requiring  a  tax  levy  could  be  compelled  by  mandamus;  Stout  v.  Yamhill 
County,  31  Or.  314,  61  Pac.  442,  holding  parol  evidence  admissible  to  supplement 
the  records  of  the  county  court;  Long  v.  Pierce  County,  22  Wash.  330,  61  Pac. 
142,  holding  that  a  contract  with  the  boatd  of  county  commissioners,  waiving 
certain  conditions  in  a  building  contract,  could  be  proved  by  parol;  Nickens 
V.  Lewis  County,  23  Wash.  126,  62  Pac.  763,  holding  that  unrecotded  proceed- 
ings of  the  county  commissioners  may  be  proved  aliunde  the  record. 

18  KAK.  415,  PI.ITMB  ▼.  BAT 

Mmim^di^m  to  px^iTeiit  s«l6  of  proi^erty  on  ex«ontloii.^-Cited  in  BowHn? 
V.  Garrett,  49  Kan.  604,  31  Pac.  135,  33  Am.  St.  Rep.  377;  Poole  v.  French, 
71  Kan.  391,  80  Pac  897 ;  Kufan  v.  National  Bank  of  Holton,  74  Kan.  466, 
87  Pac.  551,  118  Am.  St.  B«p.  332~on  remedy  for  protection  of  interest  in  prop- 
eitjr  against  sale  on  execution. 

Cited  in  note  in  109  Am.  St  Rep.  436,  on  mortgagee's  right  of  action  against 
third  persons  for  invasion  of  their  rights;  in  30  L.  R.  A.  125,  on  injunctions 
against  execution  sales  or  other  proceedings  under  final  process. 

18  KAl^.  4i9,  01BB8  V.  OXlfitel^ 

CfoAel^nlTtaes*  of  llndln^.^Clted  in  Winstead  v.  Standeford,  21  Kan.  2t0; 
Oreer  v.  Greet,  24  Kan.  Id;  Wilson  v.  Lightbody,  29  Kan.  446;  Carpenter  v. 
Carpenter,  30  Kan.  712,  2  Pac.  122,  46  Am.  Rep.  108;  Stout  v.  Townsend,  32 
Kan.  428,  4  Pac.  806;  Victor  B.  Buck  &  Co.  v.  J.  G.  Panabaker  &  Co.,  32  Kan. 
466,  4  Pac.  829;  Marhourg  v.  Lewis  Cook  Mfg.  Co.,  32  Kan.  629,  5  Pac.  181; 
Hargrove  v.  Woolf,  84  Kan.  101,  8  Pac.  192;  Elerick  v.  Braden,  38  Kah.  83, 
15  Pac.  8^;  Kneehtnd  v.  Renner,  2  Kan.  App.  461,  43  Pac.  96;  Darlington- 
MiUer  Lumber  Co.  v.  Lobsiti,  4  Ok\.  356;  46  Pac.  481;  Tbotle  v.  Brown,  4  Okl. 
612,  46  Pac  856;  McCann  v.  McCann,  24  OkL  264,  103  Pac.  694— on  review  of 
findings  of  fact  based  on  conflicting  evidence. 

]>lirii»M-f>Sx4r«ino  o»n«lt3r.-^ited  in  Carpenter  r.  Carpanter,  30  Kan.  712, 
2  Pae.  122,  46  Am.  Rep.  106,  holding  that  acts  of  plalhtifrs  wife  in  sending 
^^nym^us  letters  to  various  persons  charging  plaintiff  with  criminal  intimacy 
with  another  wMnan  constitttt(»d  extreme  cruelty. 

Distinguished  in  Rowe  v.  Rowe,  84  Kan.  696,  116  Pac.  588,  holding  occasional 
outbursts,  followed  by  demonstrative  affection  and  forbearanee  not  to  conetitate 
extreme  cruelty. 

Cited  in  note  in  73  Am.  Dec;  622,  on  cruelty  as  ground  for  divorce;  in  18  H 
R.  A.  (N.  S.)  314,  on  making  charges  of  adultery  as  ground  for  divorce. 

1^  iLklk,  4n,  yirt&LB  ▼.  ICEDUSA,  Same  case  on  anlbseqiieiit  appeal, 
ZOJKmm.  57 
Caae-Biade— IHgmissal  for  defeota.— Cited  in  tVood  v.  Metropolitan  J^uilding 
h  Loan  AsAo^c^tion,  16  &an.  429;  Garvin  v.  Jennerb6n,  20  Kan.  ^1,  afi  authority 
fttr  dismibsUl  of  petition  in  errdr  f6r  defects  as  to  settlement  and  signing  of  case- 
made;  Shadwell  y.  Hamilton,  24  Kan:  266,  as  autkotity  for  affirming  the  Judg- 
ment. 
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Same— 4i6VTioe.^-Cited  in  Gimbel  ft  Floresheim  y.  Tamer,  86  Kan.  679,  14 
Pac.  255»  holding  that  the  jadge  could  not  settle  a  case -made  not  aerved  mthin  the 
time  allowed;  Burlington*  K,  &  S.  W.  fU  Oo.  v.  GiUen,  38  Kan.  673,17  Pac  SH 
affirming  the  judgment  below,  where  sernce  of  the  caae-made  was  not  made  or 
waived* 

Same— Authority  to  settle  and  sisii.^-Cited.in  Parrault  ▼.  Marsant,  9  Kan. 
App.  419,  68  Pac.  1027,  hoMing  that  a  case-made  could  not  be  settled  and  signed 
by  a  successor  of  a  deceased  judge  who  tried  the  case;  Barnes  ▼.  Lynch,  9  Okl 
11,  59  Pac^  906,  as  to  the  right  of  a  judge  to  settle  and  sign  a  case-made  after 
expiration  of  his  term  of  office,  though  the  time  therefor  had  not  been  fixed  at  the 
expiration  of  his  term. 

Same— Time  for  settlement.— Cited  in  St  Louis  &  S.  F.  B.  Co.  t.  Cots^t, 
31  Kan.  705,  3  Pac.  560;  Stoddard  Mfg.  Co.  v.  Columbia  Mfg.  Co.,  8  Kan.  App. 
600,  57  Pac.  136— holding  that  a  district  judge  couM  not  settle  and  sign  the  case 
after  the  time  allowed  and  after  his  term  of  office  had  expired;  Tripp  &  Moore 
Boot  &  Shoe  Co.  y.  Martin,  .45  Kan.  766,  26  Pac.  424,  as  to  whether  a  case-made, 
signed  and  settled  before  the  expiration  of  the  time  allowed  for  suggesting  amend- 
ments, could  be  considered ;  Waterficld  v.  Hvtchinson  'Nat.  Bank,  6  Kan.*  App. 
743,  50  Pac.  971,  holding  a  case-made  invalid  which  was  settled  by  a  ^odge  pro 
tem.'  after  time  ^expired. 

Same— Exteasiom  of  time  for  eerviee  aaul  s^ttleaaeiitw— Cited  in  iStni 
Life  Ins.  Co.  y.  Koons,  26  Kan.  215,  holding  that  the  parties  could  not  by  stipu- 
lation between  themselves  extend  the  time  for  makitig  the  case;  Robertson  v. 
Curtis,  68  Kan.  814,  74  Pac  166,  holding  that  the  time  for  serving  a  case-made 
couM  not  be  extended  after  expiration  of  the  time  allowed;  Chicago,  B.  & 
Q.  R.  Co.  V,  Guild,  8  Kan.  App.  868,  66  Pac.  665,  holding  that  an  order  extending 
the  time  for  making  a  case  did  not  extend  Che  time  for  serving  the  same. 

Same— Neoessity  of  notioe«— Cited  in  Safford  v.  Turner,  53  Kan.  728,  37  Pac 
121;  Missouri,  K.  &  T.  By.  Co.  v.  Greenwood,  1  Kan.  App.  330,  41  Pac  225; 
Rhoades  v.  Bhoades,  6  Kan.  App.  739,  50  Pac.  972;  Ft.  Smith  &  W.  B.  Go.  t. 
State  Nat,  Bank  of  Shawnee,  25  OkL  128,  105  Pac.  647;  Harrison  v.  Penny,  28 
OkL  523,  114  Pac.  734— holding  that  »  case  settled  withont  notice,  waiver  of  no- 
tice, or  appearance  of  the  opposite  party,  was  a  nullity. 

Distinguished  in  Kansas  Farmers'  Mut.  Fire  Ins,  Co.  v.  Amick,  86  Kan.  90, 
12  Pac.  338,  holding  that  the  petition  in  error  should  not  be  dismissed  for  want 
of  notice,  where  service  of  the  case-made  was  acknowledged  and  amendments 
suggested. 

Same-^luiwiss  Jmj  reeovd— Cited  in  Missouri,  K,  &  T.  B.  Co.  v.  Boaeb,  18 
Kan.  592,  dismissing  the  petition  in  error,  where  the  record  failed  to  show  that 
the  case-made  was.  legally  settled  and  signed;  Phillips  v.  Love,  4  Kan.  App.  443, 
46  Pac.  55,  dismissing  the  case  where  the  case-made  idid  not.  show  that  it  wu 
settled  by  the  trial  judge  aa  reguired  by  the  Code« 

Same— Eatdppel^— Cited  in  Atkkis  v.  Nordyke-Marm<m  Co.,  60  Kan.  854,  66 
Pac.  533,  holding  that  by  appearing  and  arguing  a  case  on  appeal  a  party  was  not 
estopped  to  complain  that  the  case  was  not  served  in  time. 

18  KAN.  429,  WOOD  ▼.  METROPOUTAJBT  3im;4>Uta  .AXOAV  A88*V 

18  RAN.  430,  GEORGE  ▼,  MTER8 

Verdiet  oi^  oonflietiaK  evidenoe^— Cited  in  City  of  Fort  Scott  v.  Brothers,  20 
Kan,  455;  Badway  v.  Ellis,  37  Kan.  256,  15  Pac  220— holding  that  a  verdict  on 
conflicting  evidence  would  not  be  disturbed. 
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ITesotlAbU  ImsttfiuttMfti&^^CUed  in.  Howeiuitein  t.  Barsea,  F«d.  Cm.  No. 
6,786;  Fanners'  Kat  Bank  of  Valparaiso,  Ind.,  v.  Satton  Mfg.  Co^  52  Fed.  191, 
3  G.  a  A«  1,  17  li.  B*  A.  5d5;  Cudahy  Packing  Co.  v.  Slata  Nat  Bank  o|  St. 
Lrouia.  Mo.,  134  Fed,  5SS,  67  C.  C  A.  662;  Cowing  v.  Cloud,  16  Colo.  App.  326, 
65  Pac  417;  Benn  y.  Kutzschan,  24  Or.  28,  32  Pac.  763--holding  that  a  stipula- 
tion for  attorney's  fees  did  not  destroy  the  negotiability  of  a  note;  I>e  Hass  ▼. 
Roberts,  59  Fed.  853,  holding  that  a  note  with  interest  at  8  per  cent,  was  not 
nonnegotiable  because  it  provided  that  it  should  draw  12  per  cent  interest  after 
matarity;  Parker  y.  Plymell,  23  Kan.  402,  holding  that  a  stipnlation  that  a  note 
should  bear  12  per  cent,  interest  from  date»  if  not  paid  at  nxatnrity»  did  not  ren- 
der it  nonnegotiable;  Qilmore  y.  Hirst  56  Kan.  626,  44  Pac.  606,  holding  that  a 
stipulation  for  the  payment  of  reasonable  costs  of  collection,  including  attorney's 
fees,  did  not  render  a  note  nonnegotiable;  Clark  r.  Bkeen,  61  Kan.  526,  60  Pac. 
327,  49  L.  R.  A.  190,  78  Am.  St  Bep.  337,  holding  that  a  note  was  not  remdered 
nonnegotiable  by  a  stipnlation  that  upon  default  in  interest  payments  the  whole 
amount  might  be  declared  due  and  draw  a  greater  rate  of  interest 

Distinguished  in  Merchants'  Nat  Bank  y.  Seyier,  14  Fed.  662,  holding  that  a 
stipulation  in  a  note  for  an  attorney  fee  of  10  per  cent  in  case  of  suit  was  for 
a  penalty  and  was  void;  Killam  y.  Schoeps,  26  Kan.  810,  40  Am.  Rep.  313,  holding 
that  stipulations  concerning  matters  other  than  th^  payment  of  money  rendered 
a  note  nonnegotiable. 

Cited  in  note  in  14  Am.  Dec.  423,  on  what  instruments  are  negotiable;  in  21 
Am.  Rep.  212;  29  Am.  Rep.  407— on  effect  of  agreement  in  note  to  pay  attor- 
ney's fee;  in  125  Am.  St  Rep.  209,  on  agreements  and  conditions  destroying  nego- 
tiability. 

Attomex*s  f ee— Enforoement  of  stipnlatioa  for«— Cited  in  Broadbent  v. 
Brumback,  2  Idaho,  366,  16  Pac.  565,  holding  that  a  stipulation  in  a  mortgage 
for  an  attorney's  fee  will  be  enforced  only  for  a  reasonable  amount 

Kotiee  of  pvotest<^!Hted  in  BaxUc  of  Undsborg  y.  Ober  &  Hageman,  31  Kan. 
590,  3  Pac.  324,  holding  that  a  notary  public  cannot  in  his  official  capacity  give 
notice  of  the  nonpayment  of  a  note;  C.  C,  Thompson  &  Walkup  Co.  y.  Appleby, 
5  Kan.  App.  680,  48  Pac  933,  holding  that  notice  of  dishonor  must  be  given  to 
the  indorser  personally,  or  by  leaving  it  at  his  domicile  or  place  of  business; 
Stockton  y.  Montgomery,  9  Kan.  App.  104,  57  Pac.  1059,  as  authority  for  holding 
that  notice  of  dishonor  was  given  to  the  indorser  of  a  check  in  proper  time. 

Fle«clinBv-^ted  in  Chase  v.  Atc&ison,  T.  ft  S.  F.  R.  Co.,  70  Kan.  546,  79 
Pac.  153,  holding  that  a  petition,  not  objected  to  while  plaintiff  could  amend, 
should  be  sustained,  if  it  stated  any  cause  of  action. 

18  KAX.  440,  OOMMISStONEIUB  OF  SAUNE  CM>UirTY  t.  TOITNO 

PaUie  lands— Vestins  of  .title  In  locator*— Cited  in  Leonard  v.  Ross,  23 
Kan.  292,  holding  that  the  homestead  is  not  exempt  from  the  payment  of  debts 
contracted  after  payment  of  commutation  money  until  a  patent  has  issued;  Kohn 
y.  Barr,  52  Kan.  269,  34  Pac.  880,  holding  that,  where  a  certificate  of  entry  was 
canceled  because  procured  on  a  forged  assignment  of  a  warrant  it  did  not  give 
the  locator  any  equity  as  against  the  government 

Cited  in  note  in  35  L.  R.  A.  (N.  S.)  671,  on  property  granted  with  reservation 
of  title  or  Hen  in  favor  of  public,  as  subject  of  taxation. 

Idmitmtlon  of  action  to  reeoyer  taxes  pald«— Cited  in  Blchards  v.  Board 
of  Coni'rs  of  Wyandotte  County,  28  Kan.  326,  as  to  the  time  of  accrual  of  a  cause 
of  action  for  the  refund  of  taxes ;  Rork  v.  Board  of  Com'fs  of  Douglas  County, 
46  Kan.  175,  26  Pac.  391,  as  to  the  running  of  limitations  in  bar  of  enforcing  a 
refund  of  taxes.  ^^T^ 

Digitized  by  VJ  VjOQ  Ic 


< 


IS  KAN.)  KQT08  QN  KAN948  BE3PQRT9  ¥ 

Dhrtiiignished  in  Richards  v.  Board  of  Comers  of  Wyaadotte'Cottaty,  88  Emsl 
326,  holding  that  an  action  to  recover  taxes  paid  was  barred  by  liiiiltatiMar 

Saate— Void  Uuk  certlflLeatM.-'Cited  in  Jaryis-ConkUn  Mottga^a  9wmt  Ga.  t. 
Board  of  OomVs  of  Oray  Goun^,  7  Kan.  App.  712,  52  Pac.  107,  on  the  application 
of  limitations  to  void  ta«  certificates.     • 

SuAoicmoy  of  petitioA  for  re«otrerx  of  taxes  paid^— Cited  in  Topeka 
Commercial  Security  Co.  t.  Board  of  Com'rs  of  Harper  County,  ($3  Kan.  851,  65 
Pac.  660.  holding  the  petition  sufficient  to  state  a  cause  of  action  entitling  plain- 
tiff to  a  refunding  of  the  taxes  and  charges  paid,  with  interest  thereon. 

18  KAH.  44«»  OWBKS  v.  MAMTTMQB 

Paasago  of  title  to  sooda  aold.-^ited  in  note  in  26  Ix  R.  A«  (N.  S.)  23, 

on  sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger  lot. 

18  KAK.  449,  QLAAS  t.  ZiSEB 

Appeavanee^-Beqiiiflitea  and  efPeot<— Cited  in  Dickson  t.  Bi^al,  19  Kan. 
212,  holding  that  by  taking  an  appeal  defendant  waived  his  right  to  ohject  that 
no  sufficient  replevin  bond  and  affidavit  had  been  filed  before  the  justice;  Free- 
man V.  Waynant,  25  Kan.  270,  holding  that  a  general  appearance  on  appeal  from 
a  justice  of  the  peace  gave  the  district  court  jurisdiction  of  the  parties;  Atchi- 
son, T.  &  S.  F.  E.  Co.  V.  Patch,  28  Kan.  470,  holding  that  a  landowner  by  takini: 
an  appeal  entered  her  appearance  in  condemnation  proceedings;  Board  of  Com'n 
of  Woodson  County  v.  Heed,  33  Kan.  34,  5  Pac.  453,  holding  that  want  of  ju- 
risdiction over  the  person  of  a  landowner  was  cured  by  bis  piesentation  of  a  claim 
for  damages  for  the  opening  of  the  road;  Limerick  v.  Gorbam,  37  Kan.  739,  15 
Pac.  909,  holding  that,  wh^re  defendant  wept  to  trial  in  the  district  court  with- 
out objection,  he  could  not  object  that  such  court  had  no  jurisdiction ;  Scott  v. 
K reamer,  37  Kan.  753,  16  Pac.  123,  holding  that  defendant,  by  appealing  on  the 
second  trial,  waived  bis  right  to  question  the  justice's  jurisdiction  to  grant  a  new 
trial ;  Chicago,  K.  &  W.  R.  Co.  v.  Abilene  Town-Site  Co.,  42  Kan.  97,  104,  21 
Pac.  1112,  holding  that  the  district  court  acquired  jurisdiction  of  an  appeal 
from  the  award  in  condemnation  proceedings,  though  the  bond  was  not  doable 
the  award;  Missouri  Pac.  R.  Co.  v.  Lea,  47  Kan.  268,  27  Pac.  987,  holding  that 
defendant,  by  answering  the  amended  petition  filed  on  appeal  from  a  justice, 
waived  its  right  to  object  to  the  district  court's  want  of  jurisdiction ;  Freeman 
V.  Wyandotte  Loan  &  Trust  Co.,  G  Kan.  App.  86,  49  Pac.  673,  holding  that  d^ 
fendant,  by  appearing  to  contest  a  motion  to  reinstate  a  dismissed  action,  gave 
the  justice  jurisdiction  over  his  person;  Gulf  Pipe  Line  Co.  v.  Vanderbeig,  28 
Okl.  637,  115  Pac.  782,  34  U  B.  A.  (N.  S.)  661,  holding  that  appeal  liwu  a  jus- 
tice waived  all  irregularities  in  the  issuance  ^nd  servioe  af  summona. 

DiFtiniruished  in  H.  Parker  Grain  Co.  v.  Chicago,  B.  I.  ft  P.  B.  Co.,  70  KaB.  168, 
78  Pac.  406,  holding  that  an  appeal  did  not  confer  jurisdiction  over  the  subject- 
matter:  Hoffjuan  V.  Forriund,  6  Kan.  App.  852,  51  Pac.  91^  llQl^ing  Uiat  tbe 
filing  of  a  void  appeal  bond  was  not  a  waiver  of  the  right  to  question  juriadic- 
tion. 

Cited  in  note  in  34  L.  R.  A.  (N.  S.)  662,  on  waiver  of  failure  of,  or  defects  in, 
service  by  appeal  to  courts  where  trial  must  be  de  nova 

Appeia— Bight.— Cited  in  Fenton  v.  White,  4  Okl.  472,  47  Pac.  47?.  hoMw^^ 
that  an  appeal  will  lie  to  the  district  court  from  an  order  of  the  pcobate  court 
amercing  a  sheriff. 

Same— Snffleleiioy  of  lN»nd.— <:7ited  in  Smith  v.  Ne^Ki^^tnnga  To^n  Co.,  36 
Kan.  758,  14  Pac.  246,  holding  an  appeal  bond  not  insufficient  for  failure  of  the 
sureties  to  qualify. 

S^aae-^AniMidliim  trioiforlpt*— Cited  in  Queens  Ins.  Co.  of  ^iperica  v.  Cot- 
ney,  25  OkL  125,  105  Pac.  651,  holding  that  op  timely  application,  the  district 
court  should  permit  a  transcript  from  the  probate  court  to  be  corrected. 
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CM£t—lUTO€Aiiim.— Cited  in  note  in  32  Ii.  B.  A.  (N.  S.)'222,  on  retention 
or  resumption  of  possession  by  donor  as  affecting  ^ift. 
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Principal  aad  acent— Power  of  asent  to  Mi&d  j^rinclpal*— Cited  in  Rob- 
inson, MoLeod  &  Co.  v.  Memphis  ft  C.  B.  Co.,  9  Fed.  129,  holding  that  a  freight 
■a^ent  had  no  authority  to  sign  a  bill  of  lading  before  the  cotjton  was  delivered  to 
the  railroad  company ;  Great  West  Mining  Co.  v.  Woodmas  of  Alston  Mining 
Co.,  12  Colo.  46,  20  Pac.  771,  13  Am.  St.  Rep.  204,  holding  that  service  of  pro- 
<^ess  on  a  foreman  was  insufficient  to  bind  a  miuing  corporation;  Pacipc  U.  Co. 
V.  Thomas,  19  Kan.  256,  holding  that  the  evidence  sustained  a  finding  that  a  rail- 
road division  superintendent  ratified  the  emplojmient  of  a  physiciati  by  a  master 
mechanic;  Central  Branch  R.  Co.  v.  Ingram,  20  Kan.  66,  holding  that  a  demand 
ujK>n  the  general  superintendent  of  a  railway  company  for  damages  for  stock 
killed  was  sufficient ;  St.  Louis,  Pt  S.  &  W.  R.  Co.  v.  Grove,  39  Kan.  731,  18  Pac. 
958,  holding  that  'the  general  manager  of  a  railroad  company  had  authority  to 
•direct  the  employment  qf  an  attpzney ;  City  of  Kansas  City  v.  Cullinan,  Q5  Kan. 
68,  68  Pac.  1099,  holding  that  the  general  manager  of  a  town-site  company  will 
he  presumed  to  have  authority  to  sign  a  paving  petition  for  the  company ;  Kams 
V.  State  Banlc  ft  Trust  Co.,  31  Nev.  170,  101  Pac.  564,  holding  that  service  of 
process  on  an  assistant  bank  cashier  was  not  sufficient. 

Distinguished  in  Union  Pac.  R.  Co.  v.  Beatty,  35  Kan.  265,  10  Pac,  845,  57 
Am-  Rep.  160,  holding  that  it  was  error  to  instruct  that  a  r&ilroad  division 
superintendent  would  be  presumed  to  have  authority  to  contract  for  medical  at- 
tention to  injured  passengers  until  the  contrary,  appeared ;  Spelman  v.  Gold  Coin 
Mining  ft  Milling  Co.,  26  Mont.  76,  66  Pac.  597,  55  L.  R.  A.  640,  91  Am.  St. 
Rep.  402,  as  to  whether  the  secretary  and  general  manager  of  a  mining  corpora- 
tion may  bind  the  corporation  by  a  contract  for  medical  attendance  on  injured 
employ^;  Haines  v.  Coos  Bay  Navigation  Co.,  46  Or.  807,  77  Pac.  400,  holding 
■a  corporation  not  liable  on  notes  executed  by  its  general  manager  without  au- 
thority. 

Cited  in  note  in  20  L.  R,  A.  696,  on  authority  to  employ  medical  services  for 
"employ^  or  other  person. 

Same— Batlflcation  b^  principal.— Cited  in  West  v.  Washington  Ry.  Co., 
49  Or.  436,  90  Pac.  666,  holding  that  a  corporation,  by  retaining  the  consideration 
and  not  objecting,  ratified  a  contract  made  by  its  general  manager. 

Medical  aMiata^ce  ta  i^ivvad  pev^ai^t.— Cited  in  note  in  4  L.  R.  A.  (N.  S.) 

VSf  57,  59,  61,  on  duty  to  provide  medical  assistance  for  servant. 

18  KAN.  462,  HQP|£INS  v.  KANSAS  PAG.  BY.  GO. 

IdaMlity  for  stociL  killed  upon  vnfavtoad  rmUrtmA  tvaoli.— Cited  in 
Atchison  ft  N.  R.  Co.  ▼.  Harper.  19  Kan.  529 ;  Missouri  Pac.  R.  Co.  v.  Leggett, 
27  Kan.  323— holding  a  railroad  company  not  liable  for  injary  to  stock  which 
went  upon  the  track  at  a  public  crossipg  and  then  strayed  down  the  track  to  a 
place  where  it  could  have  been  fenced*  but  was  unfenoed. 

Limited  in  Central  Bram?^  R.  Co.  v.  Lea,  20  Kan.  353,  homing  that  where  a 
cow,  running  at  large  in  violation  of  the  night  herd  law,  strayed  upon  an  un- 
fenced  railroad  track  and  was  killed,  jLhe  owner  could  JUft  recover. 

Cited  in  note  in  49  Am.  Dec.  269,  on  liability  for  injuries  to  cattle  trespassing 
on  railroad  track. 

B^:a^e'^9%pf$hy^U^rT  nesligenciB  »0  def  MMia.— Git«d  in  Atohisout  T.  ft  S. 
F.  K.  Co.  V.  Pa^ton,  75  Kan.  197,  88  Pac.  X08d,  holding  contributory  negligence 
not  a  defense  in  an  action  fotf  iojniy  to  stock  upon  an  unfenced  right  o£  way. 
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GonstitvtftoiiAlitj  of  ■tatntM.^-^tod  In  «ot«  la  25  L.  Rl  A.  163,  on  cbor 
BtitutionaUty  of  statutes  nuiking  railroads  absolutely  liable  for  fires  set  oat  or 
stocic  killed ;  in  31  Lw  R.  A.  (n1  S.)  863,  on  oonsfcitutionaUty  of  statutes  requiriag 
railroad  to  fence  tracks  and  build  cattle  guards. 

Privrnte  action  f  w  vfloUtion  of  •tat«te.^-<Uted  In  note  in  9  L.  R.  A.  (N.  8.) 
354,  on  private  action  for  violation  of  stu^tute  not  expressly  conferring  it 

18  KAN.  465,  PATEE  t.  PABXIN80N 

Agreod  fact*— Necessity  of  bill  of  ezceptioAa.*-^ited  in  State  ▼.  Bohan, 

19  Kan.  28,  holding  that  an  agreed  statement  of  counsel  as  to  what  occurred  at 
the  trial  could  not  supply  the  place  of  a  bill  of  exceptions ;  Cooper  v.  Ludington, 
21  Kan.  466,  as  authority  for  affirming  the  case ;  Woolverton  v.  Johnson,  69  Kan. 
708,  77  Pac.  559,  holding  that  an  agreed  statement  of  facts  was  not  made  part 
of  the  record  by  a  recital  in  the  journal  entry  that  the  court  made  such  statement 
its  findings  of  fact;  Zindars  v.  Erie  Gas  &  Mineral  Co.,  74  Kan.  870,  87  Pac 
188,  holding  that  an  agreed  statement  was  not  part  of  the  record,  when  not  made 
so  by  a  bill  of  exceptions. 

18  KAN.  467,  V088  ▼.  UNION  8GHOOI.  DIST.  NO.  II 

Actions  afPeoting:  public  matters— Necessary  parties*— Cited  in  Cassatt 
V.  Board  of  Oom'rs  of  Barber  County,  39  Kan.  505,  18  Pac.  517,  holding  that  a 
school  district  was  a  necessary  party  to  an  action  of  mandamus  to  compel  a  levy 
of  taxeo  to  pay  interest  on  school  district  bonds;  Union  Terminal  R,  Co.  v. 
Board  of  Railroad  Com'rs,  52  Kan.  680,  35  Pac.  224,  holding  that  injunction 
would  not  lie  to  restrain  acts  of  the  railroad  commissioners  without  the  railroad 
companies,  the  real  parties  in  interest,  being  made  parties ;  City  of  Anthony  t. 
State,  49  Kan.  246,  30  Pac.  488>  holding  that  the  bondholders  were  necessary 
parties  to  an  action  to  perpetually  enjoin  the  levying  of  taxes  to  pay  interest  on 
certain  city  bonds  and  to  have  the  bonds  declared  void. 

De  facto  muaicipal  eorporatioms*— Cited  in  School  District  No.  25  v.  State. 
29  Kan.  57,  holding  that  bonds  issued  by  a  school  district  de  facto  were  binding; 
Ritchie  v.  Mulvane,  39  Kan.  241,  17  Pac.  830,  as  to  the  validity  of  taxes  levied 
by  a  dty  upon  territory  which  was  de  facto,  but  not  de  jure,  a  part  of  the  city. 

Attack  on  corporate  existence  of  nannicipalitiee*— Cited  in  MiUer  v. 
Perris  Irr.  Dist.,  92  Fed.  263,  holding  that  the  legal  existence  of  an  irrigation 
district  could  not  be  attacked  by  an  individual;  Atchison,  T.  &  S.  F.  R.  Co.  ?. 
Wilson,  33  Kan.  223,  6  Pac.  281,  holding  that  the  validity  of  the  organization 
of  a  school  district  could  not  be  questioped  in  a  taxpayer's  action  to  enjoin  the 
collection  of  a  tax;  In  re  Short,  47  Kan.  250,  27  Pac.  1005,  holding  that  the  co^ 
porate  existence  Of  a  county  could  not  be  collaterally  attacked  by  private  parties; 
City  of  Topeka  v.  Dwyer,  70  Kan.  244,  78  Pac.  417,  3  Ann.  Cas.  239,  holding 
that  completed  proceedings  for  enlarging  the  corporate  area  of  a  city  could  not  be 
questioned  collaterally ;  Kansas  Town  ft  Land  Co.  v.  City  of  Kenstngtoo,  6  Kan. 
App.  247,  51  Pac.  804,  holding  that  the  validity  of  a  dty*«  corporate  existence 
could  not  be  attacked  in  a  proceeding  to  enjoin  the  collection  of  a  tax;  School 
Dist.  No.  115  V.  School  Dist.,  34  Or.  97,  55  Pac.  98^  holding  that  the  legal  ex- 
istence of  a  school  district  could  not  be  collaterally  attacked. 

Same— Risbt  to  attack.— Cited  in  Kuhn  v.  City  of  Port  Townsend,  12  Wasb. 
605,  41  Pac.  923,  29  L.  R,  A.  445,  60  Am.  St.  Rep.  911,  holding  that  a  private 
citizen  cannot  question  the  right  of  a  municipal  corporation  to  collect  taxes. 

18  KAN.  473,  CrTT  OF  WATERVII.I.E  ▼.  HVGHAN 

Secondary  evidence.— Cited  in  Oentml  B;  U<  Pa  R.  Co*  r.  Walters,  24  Kan. 
504,  holding  that  it  was  error  to  admit  in  evidence  a  copy  <tf  a  written  demand 
made  under  the  stock  killing  law,  without  foundation  being  first  laid  for  the  ih- 
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trodoctioQ  of  feoondaur  effidenee;  ^West  ▼,  GAmeran,  a9;KAn.  786^  3L8  P»9.  89^ 
holding  it  ecror.to  permit  plaititiirs .ajttomey  to  introduc^^a  record  copy  of  a. deed 
which  plaintiff  bad:  in  :hia  possession  oatside  t^  sti^. 

18  KAN.  476ii  ClBNTEB.  t«  M oQIIE8niK«  Same  case  qh  fonaer  appeal, 
24  Xam^  480 

Referred  to  in  Center  v.  M^Questen,  24  Kan.  480.  ,      . 

CimtFaet  for  toeaeflt  of  tl4r«  person— JStatvto  of  fraHda^r-Gited  in  Wil- 
son ▼.  Lunt,  11  Golo.  App.  56,  52  Pac  296,  holdiag  that,  a  landlord  could  sue  one 
who,  as  assignee  of  the  lease,  agreed  to  pay  the  lent ;  Floyd  v.  Ort,  20  Kan^  162, 
holding  that  one  could  adopt  and  sue  upon  a  contract  made  for  his  benefit,  though 
not  originally  a  party  to  it;  Strong  y.  Marcy,  33  Kkn.  109,  5  Pac.  366,  holding 
that  a  child  could  sue  on  a  contract  made  for  her  support  hy  defendant  with. the 
child's  father;  Piano  Mfg.  Co.  v.  Burrows,  40  Kan.  861;  19  Pac  809,  liolding 
that  a  parol  contract  to  pay  a  debt  to.a  third  person  ad  the  purchase  price  of 
property  bought  is  enforceable;  Neiswanger  ▼.  McClellan,  45  Kan.  599,  26  Pao. 
18,  holding  a  purchaser  liable  for  a  mortgage .  debt,  which  he  assumes  by -the 
.  acceptance  of  a  deed  with  an  assumption  clause;  Fisher  v.  Spillman,  86  Kan. 
552.  118  Pac.  65,  holding,  that  neither  a  purchaser's  promise  to  pay  a  debt  joor 
the  creditor's  acceptance  of  the  purciiaser  as  his  debtor  was  required  to  be  in 
writing;  Byan  v.  Phillips,  3  Kan.  App.  704,  44  Pac.  909,  holding  that  the  bene- 
ficiary of  a  trust  could  sue  to  compel  its  eiiecution,  though  she  was  not  specifically 
named.  .  ur 

Distinguished  in  Burton  v.  Larkin,  36  Kan.  246,  13  Pac  398,  59  Am.  Rep.  541, 
holding  that  one  who  furnished  goods  to  C.  could  not  sue  on  B.'s  contract  to  fur- 
nish money  to  pay  C.'s  expenses;  Hickman  v.  Miller,  39  Kan.  362,  18  Pac.  304^ 
holding  that  purchasers  who  agreed  to  pay  their  grantor's  debt  became  debtors,  and 
not  merely  agents  of  the  grantor  for  payment  of  the  debt.  -  ^ 

Owneraliip  of  atoaey  is  asent's  ]iaiids.p— Cited  -  io  Brockmeyer  y.  Washing- 
ton Nat  Bank,  40  Kan.  376,  19  Pac«  855,  holding  that  tnioney  paid  by  a  debtor 
bank  to  another  bank  to  be  used  In  paying  a  debt  to  a  third  party,  remained  the 
property  of  the  debtor  until  accepted  by  the  creditor. 

18  KAK.  4S1,  WIOKEBSHAII  ▼•  CHICAGO  ZING  COn  26  AM.  B£P. 

Kaowledse  oi  acent  Imputable  to  prlnoipal.p-^ted  .in  Lindsey  y.  Lam-' 
bert  Bldg.  &  Loan  As8*n,  4  Fed.  48,  holding  that  a  corporation  was  not  chargeable 
with  knowledge  of  the  insolvency  of  its  treasurer  at  the  time  he  made  a  bank 
deposit  In  Its  favor;  Thomson-Houston  Electric  Co.  v.  Capitol  Electric  Co.,  56 
Fed.  849,  holding  that  a  principal  was  not  •  chargeable  with  its  agent's  knowl- 
edge of  defenses  to  bonds  fraudulently  put  in  cireiUation  by  the  agent  while 
acting  adversely  to  the  principal ;  Hatch  v.  FergHaon,  66  Fed.  668,  14  C.  C. 
A.  41,  holding  that,  where  the  president  of  a  corporation  conveyed  property  to 
a  party  who  sold  it  to  the  corporation,  the  corporation '  was  not  chargeable  with 
its  presidentfs  notice  of  an  infirmity  in  the  title;  Whittle  v.  Vanderbilt  Min. 
&  MilL  Co.,  83  Fed.  48,  holding  that  a  corporation  purchaser  waa  not  chargeable 
with  the  knowledge  of  a  grantor,  though  he  was  a  stockholder;  School  Diet. 
of  City  of  Sedalia  v.  De  Weese,  100  Fed.  705,  holding  that  a  bank  was  not  charge- 
able with  notice  of  misappropriation  ei  money  by  lis  cashier  while  acting  in  his 
ittdjvidval  capacity ;  Bank  of  Overtoh  v.  Thompson,  118  Fed.  798,  56  C.  C.  A. 
554,  holding  that  a  bank  was  not  chargeable  witii  knowledge  t^at  a  .thiid  party 
had  an  interest  in  a  deposit  made  by  its  cashier  tobia  oWn  Credit;.  McDonald 
y.  Bandall,  189  Cal.  246*  72  Pac.  997,  holding  that  where  a  bank  president*  act* 
ing  solely  in  his  own  behalf,  procured  the  purchase  ol  a  tiote  by  the  baUk^  the 
bank  was -not  chargeable  with  his  kno¥(ledge  of  defeases;  Burlington  Water- 
works Ca  T,  City  of  Bqriington,  43  Kan.  725,  $23  Pac.  1068,.  holding  a  corpora 
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tionr  not  cb&t^anfale  with  tke  kAowledger  and  fmad  of  u  iwvty  be<!a«e  lie  cfltr- 
wards  b^cdtne  itti  g«lientil  agent;  Ftnt  Nat  Bank  v.  Nofthinip,  82  Kan.  68H> 
109  Pac  672,  136  Am.  St.  Rep.  118,  holding  that  a  bank  wKifdi  loAtted  money 
to  a  corporation  on  the  procurement  of  its  cashier,  who  was  also  president  of 
the  corporation,  was  not  chargeable  with  its  cashi^if's  knowledge  that  Corporate-  -^ 
stock  had  been  issued  at  a  discount;  First  Nat.  Bank  of  Arkansas  City  t.  Skin- 
ner, 10  Kan.  App.  517,  62  Pac.  705,  holding  that  a  corporation  is  not  eharsreable 
with  the  knowledge  acquli^  by  an  officer  wkile  aeftnlr  solely  for  hftnaetf ;  Stan- 
ford V.  Coram,  26  Mont.  2S5,  67  Pac.  1006,  holding  that  a  ptiiidpal  waa  act 
chargeable  with  the  knowledge  of  an  agent  who  was  acting  Openly  and  avowedly 
for  himself. 

Distinguished  in  Dight  v.  Chapman,  44  Or.  266,  75  Pae.  586,  65  Lu  R.  A.  798, 
holding  that  notice  of  bankruptcy  to  one  who  represented  two  corporalioBs  hav> 
ing  claims  was  binding  upon  both  corporations.  ^^'^ 

Cited  in  note  in  36  Am.  Dec.  192,  on  imputing  to  corporation  notice  to  officer  •'-"■^ 
or  agent ;  in  24  Am.  St  Rep.  233,  on  notice  to  agent  as  notice  to  principal ;  r  ^ 
in  2  L.  R.  A.  (N.  S.)  994,  on  irapating  to  corporation  knowledge  of  xnsiHigiBs:;'^^^ 
officer  engaged  in  illegal  act.  ^- '-' 

OoAainiottve  moUoe— Reoovd  of  dotootivo  ittiitrttmeA4.-^ited  in  Meski-  ':^^^ 
men  v.  Day,  35  Kan.  46,  10  Pai.  14,  holding  that  the  record  of  a  deed  in  which "  ™^ 
the  notary's  seal  was  omitted  from  the  acknowledgment  could  not  be  receiTed|g  v 
in  evidence;  Fisher  v.  Copies,  41  Kan.  418,  21  Pac.  228;  Wiseomb  ▼.  Oubberly„  21 
51  Kan.  580,  33  Pac.  320— holding  that  the  recording  of  an  unacknowledged  as-  ^ 
signment  of  a  mortgage  did  not  impart  constnictite  notice  of  the  assignment  ;v^^* 
Banister  v.  Fallis,  85  Kan.  320,  116  Pac.  822,  holding  that  the  record  of  an  an- 
acknowledged  instrument  was  not  notice. 


Ik 


?Kfe 

:  i-ne 


San 


18  RAN.  489,  SCOTT  ▼.  MORNIHG 

Cited  in  White  t.  Gemeny,  47  Kan.  741,  28  Pac.  1011,  27  Am.  St  Rep.  320.       ^^^^oq 

Want  of  veplyw— Cited  in  Babcock  y.  Farmen'  &  Drovers*  Bank,  46  Kan.^^"^^^ 
548,  26  Pac.  1037,  holding  that  defendants  ^ete  entitled  to  Judgment  on  the-^-  ^^ 
pleadings,  where  they  answered  that  the  entire  consideratioo  tor  the  note  suedf^^^' 
on  was  usurious  and  plaintiffs  filed  no  reply;  Baker  v.  L.  C.  Van  Ness  &  Co..*;-^'  * 
25  Okl.  34,  105  Pac.  660,  holding  that  whefe  the  allegations  of  new  matter  con-*^^  ^^ 
stituted  a  complete  defense,  and  no  reply  was  filed,  a  judgment  for  plain tiffa"^-*  ^< 
"was  contrary  to  law.  "^^^^° 

-sera 
18  KAN.  494,  KANSAS  PAC.  BY.  Ca.  t.  HOPKINS  ,Stat 

Validity  of  railroad  botfrns  motOiMJited  in  Southard  v.  Arkansaa  Valley  b  tb^ 
&  W.  By.  Co.,  24  Okl.  408,  106  Pac.  750,  holding  that  a  railroad  honos  note  was  t-.f  q, 
not  void  aa  against  puJi>Uc  policy. 

CoAtraot  for  1»eA«at  of  tliird'  yeraofei^-Oited  in  Floyd  v.  Ort,  20  Kan.  '^  ^ 
162,  holding  a  creditor  could  sue  upon  a  party's  promise  made  to  the  debtor  W 
that  he  would  pay  the  debt ;  Strong  v.  Maxcy,  38  Kan.  10^^  5  Pac  866,  holding  ^  5 
that  a  child  eould  sue  upon  a  contract  madi»  with  h«r  fiatber  for  her  support;  ^da; 
Burton  v.  Larkin,  86  Kan.  246,  13  Pac.  398,  59  Am.  Rep;  541,  holding  that  one  '•  47 
for  whose  benefit  a  contract  is  made  may  sue  the  promisor;  Piano  Mfg.  Co,  v*  -^tc 
Burrows,  40  Kan.  S61,  19  Pac.  809, '  holding  that  act  agreement  to  pay  the  X 
purchase  price  by  paying  a  debt  doe  a  third  party  may  be  enforced  by  the  third  ^tit 
party ;  RoUse  ▼.  Bartholomew,  51  Kan.  425,  82-  Pa<*.  1088,  hoUing  diat  a  mort-  H 
gagee  could  enforce  pafyment  againiit  a  gvanOee  who  had  ixs^ooked  the  debt;  'un 
Hardeiity  ▼.  Cox,  53  Kan.  616,  36  Pac.  985,  holdinir  that  one  who  waa  irabiogaM  ^^ 
to  thcf  rights  of  a  party  to  an  arbitratioii  oonld  sua  a  surety  of  the  olfaer  party  d^, 
oi^on  the  arbitration  bond.  tii^ 

OondoimtAtion  prooeodiAgg'  raJtttotioiij"'>Cited  in  Harvey  r.  Kansas,  N.  t^^j 
&  D.  R.  Co.,  45  K&n.  228,  25  Pac.  578,  holdin|^  that  it  was  proper  to  tempo-     ^^ 
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rarily  enjoin  the  owner  from  proeecnthig  his  condemnation  proceedings  until  the 
railroad's  application  for  a  permanent  Injonction  could  he  heard  on  its  merits. 

18   XUUC.  mK),  OAU88  ▼.  HOBB9 

18  M^AJX.  505,  AV^OtY  ▼.  EA8T£3 

PreCoronoo  of  oreclitora.^-Cited  in  Priest  v.  Brown,  100  Gal.  626,  35  Pac. 
323,  holding  that  a  debtor  could  sell  all  his  property  to  pay  certain  creditors  to 
the  exclusion  of  others;  C^mpbeU  v.  Warner,  ^  Kan.  604,  holding  that  it  was 
not  ground  for  attachment  that  a  debtor  sold  all  his  property  to  pay  certain 
creditors  to  the  exclusion  of  others;  Randall  v.  Shaw,  28  Kan.  41d;  Farlin  v. 
Sook,  30  Kan.  401,  1  Pac.  128»  46  Am.  Bep.  100-holding  that  a  debtor  may  pre- 
fer one  creditor  over  another;  Tootle,  Hosea  &  Go.  y.  Gold  well,  30  Kan.  125, 
I  Pac  329;  Bliss  &  Wood  v.  Couch,  46  Kfin.  400,  26  Pac.  706;  H.  Hausner 
k  Co.  V.  Leebrick,  51  Kan.  501,  33  Pac.  375;  Hadley  v.  Adsit,  3  Kan.  App. 
122,  42  Pac  836— holding  that  an  insolvent  debtor  could  prefer  a  creditor  by 
giving  him  a  chattel  mortgage;  Smith- McGord  Dry  Goods  Go.  v.  Garson,  59 
Kan.  205,  62  Pac.  880,  as  to  the  right  of  an  insolvent  debtor  to  prefer  creditors. 

Cited  ia  note  in  30  L.  R.  A.  484,  on  what  intent  to  defraud  will  sustain  at* 
taclxixient. 

18    KAN.  508,  WICKS  ▼•  SMITH,  Same  case  on  snbseanent  appeal, 
21  Kan.  412,  30  Am.  Bep.  433 

Ejectment.— Gited  in  Kelso  v.  Norton,  65  Kan.  778,  70  Pac.  896»  93  Am.  St. 
Rep.  308,  holding  that  ejectment  would  not  lie  against  a  mortgagee  in  possession. 
•Cited  in  note  in  18  L.  R.  A.  782,  on  what  title  or  interest  will  support  eject- 
ment. 

S»xae— JProof  admiasiMe  under  general  denlaL^-Gited  in  Glayton  v. 
School  District  No.  1,  20  Kan.  256,  holding  that,  under  a  general  denial  in 
ejectment,  the  defendant  could  prove  a  paramount  title  in  himself;  Armstrong 
r.  Hrownfield,  82  Kan.  116,  4  Pac.  185,  holding  that  evidence  to  show  defendant's 
ownership  was  admissible  in  ejectment  under  a  general  denial ;  Taylor  v.  Dan- 
Ley,  83  Kan.  646,  112  Pac.  505,  21  Ann.  Gas.  1241,  holding  that  in  ejectment 
the  bar  of  limi^tions  could  be  proven  under  a  general  denial ;  Anderson  v.  Ganter, 
10  Kan.  App/  167,  63  Pac.  285,  holding  that  parol  evidence  of  a  compromise 
settlement  of  a  controversy  as  to  the  land  was  admissible  in  ejectment  under  a 
general  denial. 

Statute  of  franda.— Gited  in  Bogle  v.  Jarvis,  58  Kan.  76,  48  Pac.  558,  hold- 
ing that  the  vendee  need  only  comply  with  the  written  terms  of  the  vendor's 
oifer  or  contract  of  sale. 

18  KAN.  518,  GBE£NO  t.  BABKABD 

Homestead— Idena  and  ImprorementSd— Gited  in  Dean  y.  McAdams,  22 
Kan.  544,  holding  thi^  a  judgment  is  no  lien  on  a  homestead  sold  prior  to  the 
first  day  of  the  term  of  court  at  which  the  judgment  is  rendered ;  Tyler  v.  John- 
mn,  47  Kan.  410,  28  Pac.  198,  holding  a  mechanic's  Hen  enforceable  against  the 
homestead  for  material  furnished  for  a  building  thereon;  Hurd  v.  G.  G.  Hixon 
k  Go.,  27  Kan.  722,  holding  that  there  is  no  homestead  exemption  as  against 
obligations  contracted  for  the  erection  of  improvements  on  a  homestead. 
Cited  in  notes  in  09  Am.  Dec. -574,  575;    86  Am.  St.  Rep.  174,  175— on  lien 

ior  purchase  money  of  homesteads. 
EzBianstion  of  penronalty  before  levy  on  realty^-^ited  in  note  in  83 

Am.  Dec.  457  (par.  6),  on  exhausting  personal  property  before  levying  on  realty. 
W«iirer  of  enemptlonw— Cited  in  Hoisington  v.  Huif,  24  Kan.  879,  holding 

tUt,  where  a  tenant  in  his  lease  waived  the  benefit  of  the  exemption  laws,  he 

ns  booAd  by  saeh  waive*. 

▼.18  K.NOTE&— ^  r^^^^l^ 
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Vendor's  lien.— Cited  in  Fuller  t.  Irrin,  1  Kan.  App.  248,  42  Pac.  1094. 
holding  that  a  recital  in  a  note  tliat  it  was  given  in  part  parchaae  of  certain 
described  real  estate  did  not  create  a  vendor's  lien;  Trostees,*  Execntors'  &  Se- 
curities Ins.  Corporation  y.  Bowling,  2  Kan.  App.  770,  44  Pac  42 ;  SnUth  t. 
Allen,  18  Wash.  1,  50  Pac.  783,  39  h.  R.  A.  82,  63  Am.  St  Rep.  864-holdiDj? 
that  a  vendor's  lien  is  not  recognized  in  Kansas,  in  the  absence  of  a  special 
agreement  therefor. 

18  KAK.  523,  KANSAS  PAC.  BY.  CO*  ▼•  KESSLEB 

fixemplarj  damac^a^— Cited  in  Hefley  v.  Baker,  19  Kan.  9,  holding  that 
exemplary  damages  were  recoverable  for  herding  cattle  on  plaintiff's  premiees  and 
refusing  to  permit  them  to  be  driven  off ;  City  of  Parsona  v.  Lindsay,  26  Eao. 
426,  holding  that  exemplary  damages  could  not  be  recovered,  where  the  negli- 
gence was  not  so  gross  as  to  amount  to  wantonness;  Wheeler  A  Wilson  Mfp. 
Co.  V.  Boyce,  36  Kan.  350,  13  Pac.  609,  59  Am.  Rep.  571,  holding  that  exemplary 
damages  may  be  recovered  against  a  corporation  for  false  imprisonment  caused 
by  its  servants;  Southern  Kansas  R.  Co.  v.  Rice,  38  Kan.  398,  16  Pac.  817. 
5  Am.  St.  Rep.  766;  Atchison,  T.  &  S.  F.  R.  Co.  ▼.  Long,  5  Kan.  App.  644,  47 
Pac.  993— holding  that  a  passenger  may  recover  exemplary  damages  for  an  evic- 
tion through  gross  negligence  of  the  trainmen ;  Atchison,  T.  &  S.  F.  R  Co.  t. 
Gants,  38  Kan.  608,  17  Pac.  54,  5  Aul  St.  Rep.  780,  holding  that  a  trespasser 
cannot  recover  exemplary  damages  for  the  use  of  unnecessary  force  in  evicting 
him  from  a  train,  where  such  force  is  not  wantonly,  willfully,  or  maliciousl.v 
used ;  Kansas  Pac,  R.  Co.  v.  Whipple,  39  Kan.  531,  18  Pac.  730,  as  to  right  to 
recover  exemplary  damages  in  case  of  gross  negligence;  Western  Union  TeL  Co. 
r.  Lawson,  66  Kan.  660,  72  Pac.  283,  holding  exemplary  damages  recoverable  for 
the  nondelivery  of  a  telegram  occasioned  by  gross  negligence;  Potter  v.  Stamfli. 
2  Kan.  App.  788,  44  Pac.  46,  holdinjp  that  exemplary  damagea  oonid  not  be 
recovered,  where  the  petition  did  not  state  that  the  wrongful  act  was  wanton, 
willful,  or  malicious. 

Cited  in  note  in  50  Am.  Dec.  768>  on  allowance  of  exemplary  damages;  in  59 
Am.  St.  Rep.  597,  598,  on  exemplary  damages  against  corporations. 

pAsaeiLgenk— ReAsoaable  resmlatlon  by  earrl^r.— Cited  In  Brown  y.  Kan- 
sas City,  Ft.  S.  &  G.  R  Co.,  38  Kan.  634,  16  Pac.  942,  holding  it  a  reasonable 
regulation  to  require  passengers  to  procure  tickets  before  taking  passage  on 
freight  trains. 

Cited  in  note  in  41  Am.  Dec.  478,  on  regulations  by  carrier  as  to  passengers 
and  others. 

Authority  of  ticket  Asent.— Cited  in  note  in  31  L.  R*  A.  (N.  S.)  233,  on 
extent  of  ticket  or  passenger  agent's  implied  authority. 

18  KAN.  629»  ROACH  ▼.  KARR,  26  AM.  REP.  778 

Principal  and  aceat— Knowledge  of  asent.— Cited  in  Topliff  ▼.  Shad  well, 
CS  Kan.  317,  74  Pac  1120,  holding  that,  for  an  agent's  knowledge  to  affect  his 
principal  with  notice,  the  matter  known  must  be  within  the  scope  of  the  agency; 
Pennoyer  v.  Willis,  26  Or.  1,  36  Pac.  568,  46  Am.  Sl  Rep.  594,  as  to  what  notice 
to  an  agent  will  bind  his  principal. 

Cited  in  note  in  24  Am.  St.  Rep.  228,  233,  on  notice  to  agent  as  notice  to  prin- 
cipaL 

Same— Power  to  bind  principal.— Cited  in  Despain  v.  Pacific  Mut  Life  Ins. 
Co.,  81  Kan.  722,  106  Pac.  1027,  on  the  authority  of  a  soliciting  agent  to  bind  an 
insurance  company  by  a  waiver. 

Avoidance  of  contract  signed  witliont  readins^— Cited  in  Wagner  7.  Na- 
tional Life  Ins.  Co.,  90  Fed.  895,  33  C,  C.  A.  1?1,  holding  that  a  beneficiary 
could  not  avoid  a  release  because,  at  the  instance  of  the  insured,  she  signed  the 
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sasfe  iMritlioiiA  readfaifr  it  and  in  the  belief  that  it  \ffls  a  receipt;  Buchanan  ▼. 
Gibbs,  26  B^an.  277,  holding  that  a  party  claiming  ignorance  of  the  contents  of  a 
contract,  which  ahe  had  signed,  could  not  have-  the  contract  declared  invalid  with- 
out proof  of  such  ignorance;  Atchison,  T,  &  S.  P.  R.  C5o.  V.  Vanordstrandi  6t 
Kan.  386,  73  Pac.  113,  holding  a  party  bound  by  a  release  which  he  si^rned  with- 
out reading  because  he  was  ''aomewhat  hunried." 

DiAtingnished  in  Shook  t.  Puritan  Mfg.  Co.,  75  Kan.  301,  8»  Pac  668,  8  L.  R. 
A.  (N.  S.)  1013,  holding  that,  as  between  the  original  parties*  the  party,  who  was 
iAluced  by  fraud  to  sign  a  contract  without  reading  it,  was  not  precluded  from 
defending  against  it.  •  < 

Cited  in  note  in  36  Am.  Itep.  16$,  on  negligence  in  execntion  of  release;  in  41 
Am.  Rep,  608,  on  negligence  in  learning  contents  of  contract  entered  Into;  in.  11 
Ana«  St.  Rep.  319,  on  negotiable  instruments  mistakenly  executed  under  false  repre- 
sentations; in  37  Am.  St.  Rep.  451>,  on  fraud  in  procuring  delivery  of  negotiable 
instruments;  in  138  Am.  St«  Rep.  811,  814,  on  signing  contracts  in  ignorance  of 
their  contents;  in  36  L.  R.  A.  (N.  S.)  541,  on  right*  as  against  subsequent  bona 
fide  purchaser,  to  avoid  deed  because  of  deception  as  to  contents  or  character  of 
paper  signed. 

Mortease  on  ]&oiiie8tead.*-Distingui8hed  in  Warden  v.*  Reser,  88  Kan.  86,  16 
Pac  60,  hoMing  that  the  wife's  signature*  and  acknowledgment  to  a  mortgage  on 
the  homestead  was  void,  where  procured  through  fraud  by  the  party  to  be  bene- 
fited. 

18  KAN.  535,  HABRISOK  ▼.  ANDBEW8 

Kotions— Wlio  may  make*— Cited  in  Qreen  ▼.  McMurtiy,  20  Kan.  1S9,  hold- 
ing that  irregular  proceedings  could  be  s^t  aside  f  n  motion  of  a  party  aggrieved, 
though  he  was  not  legally  a  party  to  the  action;  Long  Bros.  v.  Murphy,  27  Kan. 
375,  holding  that  a  person  claiming  the  land  "attached  could  move  to  discharge 
the  attachment,  though  not  a  party  to  the  original  action;  Cowdin  v.  Cowdin,  31 
Kan.  528,  3  Pac.  369,  holding  that  a  purchaser  at  a  sheriff's  sale  could  move  to 
confirm  the  sale  or  maintain  proceedings  in  error  to  reverse  an  order  refusing 
confirmation  and  setting  aside  the  sale;  Wichita  Wholesale  Grocery  Co.  v.  Rec- 
ords, 40  Kan.  119,  19  Pac.  346,  holding  that  an  assignee  in  possession  of  the 
property  when  it  was  attached  conld  move  to  discharge  the  attachment;  Boyd  v. 
Huffaker,  40  Kan.  684,  20  Pac.  459,  holding  that  the  sureties  on  the  redelivery 
bond  had  a  right  to  have  their  interests  protected  in  the  replevin  action;  Knight 
V.  Rhoades,  10  Kan.  App.  38,  61  Pac.  869,  holding  that  a  stranger  to  the  suit, 
who  held  title  to  the  land  attached,  could  move  to  release  the  land,  even  after 
judgment  asd  sale;  Crist  v.  Cosby,  11  Okl.  635,  69  Pac.  885,  holding  that  a  party 
claiming  property  levied  on  may  move  for  its  release;  Sparks  v.  City  Nat.  Bank 
of  Lawton,  21  OkL  827,  97  Pac.  575,  holding  that  one  claiming  land  sold  uader 
execution  could  move  to  set  aside  the  sale,  though  not  a  party  to  the  action. 

Bame-'-CknioluaiTeaem  of  orders^— Cited  in  Capital  Bank  v.  Huntoon,  35 
Kan.  577,  11  Pac.  369,  holding  that  the  confirmation  of  a  -sheriffs  sale  is  not 
conclusive  on  appeal  as  to  matters  which  are  not  mere  irregularities  or  form  no 
part  of  the  sale  proceedings;  Mills  v.  Pettigrew,  45  Kan.  573,  26  Pac.  33,  holdfog 
that  the  overruling  of  a  motion  to  set  aside  a  judicial  sale  was  not  conclusive  of 
the  rights  of  the  party  making  the  motion;  Pratt  v.  First  Nat.  Bank,  8  Kan. 
App.  1,  53  Pac.  891,  holding  that  the  decision  on  a  motion  to  set  aside  a  judicial 
sale  is  not  conclusive  as  to  the  ultimate  rights  of  the  parties;  Havens  v.  Pope, 
10  Kaii.  Api».  299,  62  Pac.  538,  holding  that  an  order  confirming  a  jndicialsale 
does  not  conclude  the  parties  as  to  title  under  the  sheriff's  deed;  Qparks  v.  City 
Nat  Bank  of  Lawton,  21  Okl.  827,  97  Pac  575,  holding  that  the  courf  a  decision 
oh  a  motion  to  set  aside  a  judicial  sale  was  not  conclusive  as  to  the  ultimate 
righto  of  either  party;   Shelby  v.  Ziegler,  22  Okl  799,  96  Pac  969,  holding  that 
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the  decision  on  a  motion  to  discharge  an  attadiment  wat  not  ics  Jadlcatab  a 
subsequent  direct  proceeding. 

Distinguiahod  in  Board  of  Com'n  of  Wilson  County  v.  Mcintosh,  30  Kin.  234. 
1  Pac.  572,  holding  that  a  motion  to  retajc  coats  could  not  be  reUitigated  without  t 
showing  and  leave  to  renew. 

Deliverr  of  iastnunent— Time  of  taUas  •m^et^^^Cititd  in  Widker  y.  New- 
lin,  22  Kan.  106^  holding  that  an  asaignment  for  the  benefit  of  creditors  did  not 
take  effect  until  delivered;  Green  v.  Green,  84  Kan.  740,  10  Pac.  156,  55  Am. 
Rep.  256,  holding  that  a  deed  in  fraud  of  marital  rights,  and  not  ddivered  satil 
after  marriage,  was  invalid,  though  executed  before  marriage. 

Piroperty  onbjoot  to  J^dsiiieat  Ilea  or  to  attaelmoiitd— <)ited  in  Rassom 
V.  Sargent,  22  Kan.  516,  holding  that  no  judgment  Hen  attached  to  property  ideeded 
to  the  debtor  merely  to  enable  him  to  secure  a  loan,  where  he  executed  a  mort- 
gage and  a  deed  back  at  the  same  time  as  he  received  the  deed;   Holden  v.  Gar- 
rett, 23  Kan.  96,  holding  that  a  judgment  lien  extended  only  to  the  actnal'interest 
of  the  judgment  debtor,  regardless  x)f  his  record  title;   English  v.  Law,  27  Kan. 
242,  holding  that  land  to  which  the  husband  held  the  legal  title  in  trust  ^or  his 
wife  was  not  subject  to  attachment  for  the  husband's  debts;    Burke  v.  Johnson, 
37  Kan.  337,  15  Pac.  204,  1  Am.  St.  Rep.  252;   Good  v.  WUliama,  SI  Kan.  388, 
105  Pac.  433,  135  Am.  St  Rep.  392— holding  that  land  was  not  subject  to  attach- 
ment where  the  debtor  held  only  the  naked  legal  title,  and  the  e<initable  title  was 
in  another;    Emporia  Mut.  Loan  &  Savings  Association  v.  Watson,  45  Kan.  132, 
25  Pac.  586,  holding  that  a  judgment  lien  did  not  attach  to  land  purchased  and 
used  as  a  homestead;   Bowling  v.  Garrett,  49  Kan.  504,  31  Pac.  135,  33  Am.  St. 
Rep.  377,  holding  that  a  judgment  lien  cannot  attach  to  any  greater  interest 
than  the  judgment  debtor  posse^es;  Policy  v.  Johnson,  52  Kan.  478^  35  Pac.  S,  23 
L.  R.  A.  258,  aa  to  the  right  of  a  grantor's  creditors  to  attach  property  conTeyed 
in  trust  for  his  wife;   Winter  v.  Ritchie,  57  Kan.  212,  45  Pac.  595,  57  Am.  St 
Rep.  331,  holding  that  where  the  debtor  traded  his  homestead  for  land  to  be  nsed 
in  buying  a  new  homestead,  and  in  order  to  avoid  judgment  liens  tcok  title  in  his 
son's  name,  the  transaction  was  not  a  fraud  on  judgment  creditors. 

Distinguished  in  Hawley  v.  Smeiding,  3  Kan.  App.  159,  42  Pac  841,  holding 
that  where  a  debtor,  in  order  to  hinder  and  delay  his  creditors,'  cauBei  land  pur- 
chased by  him  to  be  conveyed  to  a  third  person,  a  judgment  previonaly  rendered 
against  such  third  person  created  a  lien  upon  the  land;  Love  v..  Cavett,  26  OkL 
179,  109  Pac.  553,  holding  that  injunction  would  lie  to  restrain  a  sale  of  land 
under  an  execution  sued  out  on  a  judgment  exerting  no  lien  on  the  land. 

Cited  in  note  in  117  Am.  St  Rep.  782,  on  estates  and  interests  to  which  jndg' 
ment  liens  attach;  in  85  Am.  Dec.  590,  on  equities  to  which  judgment  lien  is 
subject 

J«diAlal  sale— Titlo  oomvoyod.— Cited  in  Markley  v.  Carbondale  Iny.  Co.,  67 
Kan.  535,  73  Pac.  96,  holding  that  the  purchaser  of  land  sold  under  attachment 
takes  only  such  interest  aa  the  debtor  possessed;  McCalla  ▼.  Knight  Inv.  Co., 
77  Kan.  770,  94  Pac.  126,  14  L.  R.  A.  (N.  S.)  1258,  holding  that  an  execution  sale 
conveyed  only  such  title  as  the  judgment  debtor  had. 

BAskta  of  attaohlne  oraditor.^Cited  in  Bush  v.  T.  G.  Bush  ft  Co.,  33  Kan. 
556,  6  Pac.  794,  holding  that  attaching  creditors  could  not  successfully  object  to 
the  reformation  of  a  mortgage. 

18  ;KAK.  543,  TOBD  t.  AJJUEX 

Parol  orldemoe^-Cited  in  Hill  v.  Maxwell,  71  Kan.  72,  79  Pac.  1068,  holdhig 
parol  evidence  admissible  to  show  a  subsequent  fully  executed  oral  agceemeat 
relating  to  the  sale  of  land. 

Cited  in  note  in  56  Am.  St  Bep.  662>  <m  aodifieatioa  of  written  contract  fa7 
subsequent  parol  agreement 
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18  KA».  MO^  8X..IiOirZflki  Xi..  *  V?.  RT.  OO.  ▼•  MASmOK 

Parol  eridenee  affeotims  wrltlass— Cited  in  Mulford  ▼.  I^wttj  Bxplaratlon 
€k>.,  45  Colo.  &L,  100  Pac.  596;  Hopkins  ▼.  St.  Louis  &  S.  F.  B.  Co.,  29  Kan. 
544— holding  parol  evidence  inadmissible  to  yary  tlie  terms  of  a  wiffCen  contract 
by  a  previous  parol  agreement;  IXxon  v.  lOizon,  86  K&a.  879, 119  Pag.  8^,  boM- 
ing*  parol  efflflonce  ItdmiSsible  to  sn^plemetit  mn  incomplete  mitten  eontcact. 

18  KAN.  552,  P£BBT  ▼.  JOXXS 

18  KAK.  555,  SSWIHO  ItAOB:.  CO.  v.  ft£Dn££B 

Justice's  eonrt— Defaiilt.~Cited  in  Gettings  v.  Buchanan,  17  Mont.  581,  44 
Pac.  77,  holding  that  where  a  defendant  elected  to  plead  anew  to  an  amended 
complaint,  and  failed  to  do  so  within  the  time  granted,  a  default  was  proper. 

Distinguished  in  Kuhuke  v.  Wright,  22  Kan.  464,  holding  that  a  record  entry 
on  api>eal  from  a  justice  that  the  defendant  is  "allowed'*  to  answer  within  20 
days  was  permissive  only,  and  did  not  put  the  defendant  In  default  for  failure  to 
answer. 

18  ^LAH«  558,  BUTOHER  t.  TATIXMt 

AppealaUe  judgments— Fina]ity.-<Cited  in  Billey  v.  McGregor,  24  Kan. 
361,  holding  that  no  appeal  lies  from  a  justice's  decision  on  a  trial  of  the  rights 
of  property;  Roll,  Thayer,  Williams  &  Co.  v.  Murray,  35  Kan.  171,  10  Pac.  472, 
holding  that  a  justice's  order  discharging  an  attachment  is  not  appealable;  Butt 
V.  Hemdon,  38  Kan.  370,  13  Pac.  680,  holding  that  the  Justice's  reasons,  without 
any  judgment  being  entered,  did  not  constitute  a  filial  judgment;  Becker  v.  Steele, 
41  Kan.  173,  21  Pac.  169  (dissenting  opinion),  holding  that  a  justice's  or^er  dis- 
solving an  littachment  was  not  a  final  order;  Nixon  v.  Johnson,  7  Kan.  App. 
239,  52  Pac.  702,  holding  that  a  refusal  of  a  justice  of  the  peace  to  dissolve  an 
attachment  was  res  judicata  before  a  second  justice,  to  whom  the  case  was  trans- 
ferred on  a  change  of  venue;  Ferdinand  Westheimer  &  Sons  v.  Hahn,  15  Old.  49, 
78  Pac  378»  holding  that  no  appeal  lies  to  the  district  court  from  an  order  of  the 
probate  court  discharging  an  attachment. 

Cited  in  note  in  60  Am.  Dec.  432,  on  final  and  interlocutory  judgments  and  de- 


18  KAN.  561,  HANNON  ▼•  HOU8TOK 

UiiAiitliovisecl  sale  I17  attolmey*— Cited  in  Eggan  v.  Briggs,  23  Kan.  710, 
holding  that  one  acquired  no  title  in  a  note  purchased  from  an  attorney  who  had 
it  merely  for  collection. 

Oross"petition  la  errors— Cited  in  Stettauer  Bros.  v.  Carney  A  Stevens,  20 
Kan.  474,  holding  that  defendants  in  ^ft^t  ctiuld  file  a  btdss^etition  in  error. 

18  KAK.  575,  WII.80N  ▼.  COWI«EY  COUNTT  COlTRa 

18  KAK.  579,  COMMISSIONERS  OF  FRANjKLIN  COUNTY  t.  PEN- 
NOCK,  AArmed  ia  103  U.  S.  44,  26  I..  Ed.  367 

18  KAN.  592,  MISSOURI,  jK.  *  T.  BT.  GO.  ▼.  ROACH 

Case-miade— 8iiAoieno7.*-Oited  in  Kansas  Farmers'  Mut  Fire  Ins.  Co.  v. 
Amick,  36  Kan.  99,  12  Pac  338;  Burlington,  K.  A  S.  W.  B.  Co.  v.  Gillen,  38  Kan. 
673,  17  Pac  334;  Tripp  &  Moore  Boot  A  Shoe  Co.  v.  Martin,  46  Kan.  765,  26 
Pac  424;  Safford  v.  Turner,  53  Kan.  728,  37  Pac  121;  Phillips  v.  Love,  4  Kan. 
App.  443,  46  Pac  55;  Chicago,  B.  A  Q.  R.  Co.  v.  Guild,  8  £:an.  App.  368,  55  Pac. 
555;  Ft.  Smith  A  W.  B.  Co.  v.  State  Nat.  Bank  of  Shawnee,  25  Okl.  128,  105 
Pac  647;  Harrison  v.  Penny,  28  Okl.  523,  114  Pac  734— holding  that  petition  in 
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error  wiU  be  •disflOoiMd;  Mferv  U^  <ca8%:^tf«e  lUUT  to  sliolir'  UUt^  it  ^ts  regidarlj 
seryed  and  settled.  .-      •    ":i. 

18  KAK.  594,  SH^BD  ▼.  MoqOIVirjEJiX 

Cited  in  Re  Chapman,  4  K#ii,  App<  49,.  4^  Bai^  1014^ 

AttaokmeBtf^Power  o£  jndse  at  ^•mbers^— Oited  in  Wells  Fargo  &  Go. 
T.  Danford,  28  Kan.  487,  holding  that  a  district  judge  at  chambers  could  have 
permitted  an  attachment  affidavit  to  be  amended.'""    ^ 

Same— Eridenoe  on  motion  to,.diMQ}tre.^CitG4  ii^L  Keith  v^  Stetter,  25  Kan. 
100,  as.  to  review  of  affidavit  or  deposition  filed  in' support  of  a  motion  to  dissolve 
an  attachment.  '  '"  ' 

Same— CpnolnsiTeneaa  of  order  on  motion  to  dlMolve.— Cited  in  Blair 
V.  Anderson,  58  Kan.  97,  48  Pac.  562,  'Q2  Am.  St.  Rep.  606,  holding  that  an  or- 
der refusing  to  dissolve  an  attachment  was  not  conclusive. 

Same— Nature  of  actionv— Cited  in  Lisle  v.  Cheney,  36  Kan.  578,  13  Pac 
816,  holding  that  a  personal  judgment  in  an  action  ito  foreclose  a  mortgage  is  a 
lien  on  the  debtor's  real  estate;  Hendrickson  v.  Brown,  11  OkL  41,  65  Pac.  935, 
holding  that  attachment  may  be  had  in  an  equity  cure,  where  a  personal  money 
judgment  may  be  recovered*  although  other  specifio  relief  i^  necessarj, 

18  RAN,  607,  MOOBS  t.  CUTtEU 

Review  dependent  on  contents  of  record.— Cited  in  Briggs  v.  Latham,  36 
Kan.  205,  13  Pac.  129,  as  to  failure  to  bring  any.  portion  of  the  pleadings  to  thi> 
Supreme  Court;  Neiswender  y.  James,  41  Kan.  463,  21  Pac.  573,  holding  that, 
when  a  review  is  based  on  a  transcript,  it  must  contain  the  complete  record; 
Cook  V.  Challiss,  55  Kan.  363,  40  Pac  643,  dismissing  the*  petition  in  error  where 
the  review  was  based  on  a  transcript  which  did  not  contain  the  complete  record. 


WMT  PTTBLISBIKe  Oa,  PBDITSBS,  ST.  TAJJl,,  XZnb 


Digitized  by 


Google 


i 


Digitized  by 


Google 


■  Digitized  by 


Google 


i 


Digitized  by 


Google 


Digitized  by 


Google 


EXTRA  ANNOTATED  EDITION 
KEPORTS 


OF 


CASES  AKGUED  AND  DETERMINED 


IN  THB 


SUPEEME   COUET 


OF  THB 


STATE  OF  KANSAS. 


W.  0.  WEBB, 

OFFICIAL    BEPORTER. 


VOL.  XIX 


i 


CONTAUiING  GASES  DECIDED  AT  THE  JULY  TEBM  1877.  AND 
JANUARY  TERM   1878. 


SBOOIID  IBinON,  RBVISEB,  OORRBCTBD,  AND  AHNOTATBI) 
TO  AKB   INCLUDING  VOLUMB  XXXIY. 


ST.  PAUL; 
WEST  PUBf  JSHING  CO. 


1912. 

Digitized  by 


Google 


>  Moordlnff  to  aot  of  Coogreea,  Im  fho  jmx  tBK  bf 

W.  G.  WEBB,  Omaujj  BxPOBTBB, 

For  (he  ben^  of  the  Stale  of  Kan9a», 

InthoofBoool  tho  librarian  of  Congress,  st  WaohlagtOB. 


OORBIOBT,  1888,  b7  GWX  W.  CBAIO.  TOPBKA,  KuOAiL 


COPTBIOHT,    1912, 
BY 

WEST  PUBLISHING  COMPANY. 
(19  Kan.) 


Digitized  by 


Google 


KAJJ8A8  REPORTS— Vol.  19. 8 

JUDGES  OF  THE  SUPREME  AND  DISTRICT  COURTS 

OF  KANSAS, 

DUBUfO  THX  PBRIOD  OOVERBD  BY  THIS  VOLUMS. 

SUPREME  COURT: 

Hon.  ALBERT  H.  HORTON,  Chief  Jtoticb, Atchison. 

Hon.  DANIEL  M.  VALENTINE,  Associatb  Justice,  Topeka. 
Hon.  DAVID  J.  BREWER,  Associate  Justiob,  Leavenworth. 


JUDGES  OF  DISTRICT  COURTS: 

First  Dist Hon.  ROBERT  CROZIER,* Leavenworth. 

Second Hon.  ALFRED  G.  OTIS,* Atchison. 

Third ...Hon.  JOHN  T.  MORTON, Topeka. 

Fourth Hon.  N.  T.  STEPHENS,* ...Lawrence. 

Fifth Hon.  E.  B.  PEYTON, Emporia. 

Sixth Hon.  W.  C.  STEWART, Fort  Scott 

Seventh Hon.  H.  W.  TALCOTT, Tola. 

Eighth Hon.  J.  H.  AUSTIN, Junction  Oity. 

Ninth Hon.  SAM'L  R.  PETERS, Newton. 

Tenth Hon.  HIRAM  STEVENS, Paola. 

Eleventh Hon.  B.  W.  PEREINS, Oswego. 

Twelfth Hon.  ANDREW  S.  WILSON,  ..Washington. 

Thirteenth Hon.  W.  P.  CAMPBELL, Wichita. 

Fourteenth Hon.  J.  H.  PRESCOTT, Salina. 

Fifteenth Hon.  JOEL  HOLT, Beloit 


OFFICERS  OF  SUPREME  COURT: 

Clerk— A.  HAMMATT, Topeka. 

Reporter— W.  C.WEBB, Fort  Scott 

Librarian— D.  DICKINSON, Topeka. 


Tbk  Terms  of  the  Sapreme  Court  are  held  at  Topeka  on  the  first  Tues- 
day of  January,  and  first  Tuesday  of  July,  in  each  year. 


*TSXM  oomBMnced,  Jannaxj  8th,  1877. 
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OFFICERS  OF  U.  S.  COURTS  FOR  DISTRICT  OF  KANSAS, 

DURING  THX  rBBIOO  OOVJUtXD  BT  THU  YOLUMB. 


JtJDGB   OF  CIKCUIT  CO011T, 

Hon.  JOHN  P.  DILLON, Davbnport,  Iowa. 

JUDGE   OF  DISTRICT  COURT, 

Hon.  0.  G.  FOSTER, Atchi80n,Ka8. 

DISTRICT  ATTORNBT, 

Hon.  GEO.  R.  PECK, Indepbndbncb. 

U.  8.  MARSHAL, 

Hon.  CHAS.  H,  MILLER,* Lbavekworth. 

REGISTERS   IN  BANKRUPTCY, 

Hon.  HIRAM  QRI8W0LD, Leavenworth. 

Hon.  FRED.  SCOVILLE, Fort  Scott. 

Hon.  J.  JAY  BUCK, Emporia. 

CLERK  OF  CIRCUIT  COURT, 

A.  S.  THOMAS, Topeka. 

clerk   of  DISTRICT   COURT, 

JOSEPH  0.  WILSON, Topeka. 


Thb  District  Coubt  is  held  at  Topeka  on  the  second  Monday  in  April, 
and  at  Leavenworth  on  the  second  Monday  in  October,  in  each  year. 

Thb  CiBCurr  Coubt  is  held  at  Leavenworth  on  the  first  Monday  in  Jane, 
and  at  Topeka  on  the  fourth  Monday  in  Kovember,  in  each  year. 


KANSAS  STATE  OFFICERS, 

FOR  THE  YEARS  1877  AND  1878. 


Governor, GEORGE  T.  ANTHONY,-.. Leavenworth. 

LiBUT.  GovBRNOK,« M.  J.  SALTER.f Thayer. 

Secretary  op  State, THOS.  H.  CAVANAUGH Salina. 

AunrroR,. P.  L  BONEBRAKE,.. Topeka. 

Treasurer,. JOHN  FRANCIS,. lola. 

Attorney  General, WILLARD  DAVIS, Oswego. 

Supt.  Pub.  Inotr., ALLEN  B.  LEMMON, Winfield. 

Supt.  of  Insurance ORRIN  T.  WELCH, Topeka. 

Spate  Printer GEORGE  W.  MARTIN .Junction  City. 

•Saeoeeded  by  Hon.  Bsnj.  F.  Simpson,  of  PaoU,  April  8ih,  18781 
fBeslgned,  Jolf  19th,  1877. 
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AMENDED  RXILEB  OP  OOTJBT. 


Thx  ''Bales  of  Practice  in  the  Supreme  Court,'*  as  revieed  at  January 
Term  1S71,  and  amended  in  April  1875,  are  published  in  full  in  13  Eaa 
Rep.,  pp.  6  to  7.  Rules  2  and  11  were  amended  at  the  January  Term  1877. 
These  two  Rules,  as  amended,  are  as  follows: 

RuLS  2.  Counsel  shall  file  a  written  or  printed  brief  in  each  case  for  each 
Justice,  and  for  the  Reporter  of  the  Court  In  each  case  where  printed 
briefs  are  filed,  an  additional  cop^  shall  be  furnished  for  the  Librarian; 
and  hereafter,  the  printed  briefs  will  be  bound  and  indexed,  and  placed  in 
the  State  Library.  The  briefe  must  refer  specifically  to  the  pa^  of  the 
transcript  which  counsel  desires  to  have  examined. 

RuLS  11.  Counsel  for  plaintiflT  in  error  shall  fiimish  a  copy  of  his  brief  to 
oounsel  for  defendant  in  error  in  each  caae,  at  least  fifteen  days  before  .the 
time  set  for  the  argument  thereof;  and  the  counsel  for  defendant  in  error 
shall  furnish  a  copy  of  his  brief  to  counsel  for  plaintiff  in  error  at  least  five 
days  before  the  time  set  for  the  argument  thereof.  Proof  of  aerrice  of  the 
bneft  must  be  filed  with  the  Clerk  of  the  Court  prior  to  the  argument  of 
the  cause;  and  in  case  of  a  &ilnre  to  comply,  the  court  may  continue  the 
case,  or  affirm,  or  reverse  the  judgment 


Trib  volume  contains  105  cases — in  which  ophilona  were  written  by  the 
Justices  as  follows:  Hortox,  C.  J.,  40;  Valkntivi,  J.,  83;  Bbbwkb,  J.,  32. 
Chief  Justice  Hobton  filed  a  separate  opinion  in  one  case,  (page  467,)  and 
one  dissenting  opinion,  (page  515.)  Mr.  Justice  Valbmtinb  filed  a  separate 
opinion  in  one  case,  (page  4d5.)  Mr.  Justice  Bbbwxe  filed  two  diasenting 
opiniona,  (pp.  470  and  499.) 


Digitized  by 


Google 


SUPREMK  COURT, 

STATE  OF  KANSAS. 


JULY  term:.  1877. 

PRESENT: 

Hon.  albert  H.  HORTON,  Chibf  Jubtiob. 

Hon.  DANIEL  M.  VALENTINE,!  .  j 

Hon.  DAVID  J.  BREWER,  |AS80ciatb  jubtiobs. 


Fbanoib  Hbvlbt  ei  al.  v.  Gsorqb  W.  Bakbb. 

1.  TREBPAaB  Quare  Olatuum  Frtgit;  Po88e$ncn;  TUle;  Damage;  An  acdoa 
in  the  natare  of  treepa^  qmre  cktimfm  fregii  may  be  maintained  againat 
a  mere  w»>ngdoer,  by  any  person  in  the  possession  of  the  land  npon 
which  the  trespass  is  committed,  without  any  reference  to  who  owns  the 
land ;  and  the  plaintiff  may  in  such  a  case  recover  for  whatever  loss  he 
sustains,  and  if  no  actual  loss  is  shown,  he  may  then  recover  nominal 
damages.  [Ndnn  v,  Mather,  5-158;  A,  12.  v.  BolHru,  5<467;  (Mbina  v. 
Maihew,  5-191 ;  Larkin  v.  Taylor,  5-433;  RoBa  v.  R,  R,  18-128.] 

SL  GaowiNO  Gba88»  Part  of  the  Realty,  Wild  prairie  grass  growing  on  land 
is  a  part  of  the  realty,  and  belongs  to  the  owner  of  the  land;  and  a  per- 
son merely  in  the  poasession  of  the  land,  without  any  daim  to  the  land, 
and  without  any  license  or  permission  from  the  owner  of  the'  land  to  use 
the  grass,  cannot  recover,  even  in  an  action  of  trespass  quare  daueum 
Sretpi,  and  even  from  a  wrongdoer,  for  the  destruction  of  the  grass.  The 
owner  of  the  land  only,  in  such  a  case,  can  recover  for  its  destruction. 
iPowere  v,  Clark»<m,  17-218.] 

8.  ExKMPLABT  Baxaobb;  When  ReotmrabU,  Where  the  defendants,  who 
were  mere  wrongdoers,  drove  their  cattle  onto  the  plaintiff's  premises, 
and  herded  them  there,  and  refused  to  allow  the  plaintiff  to  drive  them 
off,  and  threatened  to  shoot  the  plaintiff  if  he  attempted  to  do  so,  the 
plaintiff  may,  in  an  action  of  trespass  quare  daiuum  fregU^  recover  ex- 
emplary damages.  iMaioM  t.  Mwphy,  ^250;  Wiley  v.  Keokuk,  8-94 ;  R.  R, 
V.  Rice,  10-428, 437;  Sawyer  a.  Sauer,  10-486;  Titue  v.  Oorkine,  2^722;  Hal- 
eey  v.  Warden,  25-128;  Panons  v.  Lindeay,  26-434;  R.  R,  v.  LiUle,  19-289; 
Tucker  v.  Green,  27-357;  Jockers  v,  Borgman,  29-121;  WinOead  v.  Evlme, 
32-573;  Newe  Oo.  v,  WilmaHh,  33-518;  R.  K  v.  Keseler,  18-^28,  526;  R.  R^ 
V.  PhiUipi,  20-12;  R.  R.  v,  Richardeon,  2&-IU7;  MmiJUm  v:  AldHeh,  28-811  j 
E.R.n,  WUson,  28-841;  R.  R. v.  Morgan,  31-79;  R,  J2. «.  Pieroei,  83-84;  J^ 
R.  t,  Adams,  33-430;  Powere  v.  Kindt,  13-74.] 
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Hefley  v.  Baker. 

■ '  ■  — - — 

lOmrUra  to  8th  and  part  of  9th  lines  from  bottom  of  page  12,  see  70  111* 
49^  500{  31  Ohio  St.  98;.  95  Ohio  (N.  6.)  my  50  Wis.  648;  1  Sotberland 
on  DamagM,  748;  68  Me.  287;  71  HI.  242.} 

JSrrar  jr6m  Wilson  District  Qmt. 
Action  of  trespass,  brought  by  Baker  against  Frcmm  Hefley 
and  Thomas  Cain,  .  Trial  at  the  May  Term  1875,  of  the  dis- 
trict court  Verdict  tind  judgment  ill  favor  of  Baker^  and  de- 
fendants bring  the  case  here  on  error.  The  opinion  contains 
a  sufficient  statement  of  the  facts. 

J.  W.  Suiherland^  and  Buggies  ^  Sterrj/y  for  plaintiffs  in  error. 
W,J,  YaieSy  and  B.  D.  HartshorrUj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  in  tiie  tiature  of  trespass 
quare  dausum  fregit  brought  by  Baker  for  injuries  done  by 
Hefley  and  Gain's  cattle  upon  land  occupied  by  the  plaintiff 
The  evidence  introduced  on  the  trial  shows  that  the  plaintiff 
was  in  the  possession  of  the  land,  but  also  shows  that  he  did 
Aot  own  the  same,  nor  claim  to  own  it,  and  had  no  interest 
therein  -further  than  his  mere  possession  thereof.  The  de- 
fenjjants  did  not  have  the  slightest  interest  in  or  claim  to  the 
land..  Acjoording  to  the  plaintiff*'s  evidence,  which  under  the 
verdict  must  be  taken  as  true,  the  defendants  drove  their  cat- 
tle upon  the  plaintiff's  premises,  and  herded  tHem  there,  and 
would  not  allow  the  plaintiff  to' drive  them  off,  but  threatened 
*Vto  shpot  the  plaintiff's  brains  out  if  he  attempted  to  do  it" 
A  portion  of  the  plaintiff's  premises  was  fenced,  and  he  re- 
sided thereon;  bbt  that  portion  of  the  premises  where  the 
tres^as&es  were  committed  was  not  fenced. 

Tlie  defendants,  who  are  plaintiffs  in  error  in  this  court, 
claim  that  upon  the  foregoing  facts  the  plaintiff  below  cannot 
maintain  this  action  at  all;  bat  that  even  if  he  can,  he  cannot 
1.  Tre8paM.ap<4.  rccovcr  morc  than  merely  nominal  damages.  We 
SK'^*  "  think  the  plaintiff  may  maintain  the  action.  Tres- 
pass quare  dausum  f regit  is  a.  mere  possessory  action,  and  may 
be  maintain^  against  a  mere  wrongdoer  by  any  person  in  the 
possession  of  the  land  upon  which  the  trespass  is  comtnitted, 
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Opinion  of  the  Court. 

without  any  reference  to  who  owns  the  land.  (6  Kas.  158;  7 
Kaa.  42,  48;  12  Kas.  604,  605.)  The  action  is  merely  for  in- 
juries  to  the  plaintiiF's  possession;  and  where  no  actual  injury 
is  shown,  the  law  presumes  injury  and  gi^es  nominal  damages. 
The  plaintiff  may  however  in  this  action,  upon  proper  plead- 
ings and  proof,  recover  for  all  injuries  done  to  either  his  real 
or  personal  property,  if  done  in  connection  with  the  trespass 
and  in  connection  with  the  injury  to  the  plaintiff's  possession. 
With  reference  to  the  plaintiff's  right  to  maintain  the  action, 
it  can  make  no  difference  as  to  who  may  own  the  land, 
whether  it  be  the  government,  or  Indians,  or  a  railroad  com- 
pany, or  some  private  individual.  In  either  case  the  plaintiff 
may  maintain  the  action,  and  may  recover  for  any  loss  which 
he  may  sustain.  And  if  he  shows  no  actual  loss,  then  he  may 
recover  nominal  damages.  In  the  present  case  we  suppose 
that  the  government  owns  the  land,  though  it  is  not  shown  bjr 
the  record  who  owns  the  same.  ^ 

With  reference  to  a  person  driving  his  cattle  Upon  another's 
premises,  or  herding  them  theie,  see  Larkin  v.  Taylor^  6  Kas. 
484,  446j  Powers  v.  Kvidi,  13  Kas.  74,  76.  We  think  the 
1.  Growing  gras.,  plaiutiff  is  entitled  to  rccovcr  at  least  nominal  dam- 
i«rtof  i«iai7.  j^ggg  Jq  ^ijjg  ^1^^^  Tjj^  ^^^  damage  that  the  de- 
fendants' cattle  did  in  the  present  case  was  to  eat  up  and 
destroy  the  wild  prairie  grass  growing  on  the  said  land.  Thib 
grass  was  a  part  of  the  realty,  and  belonged  to  the  dwner  of 
the  land,  and  not  to  the  plaintiff.  ( Powers  v.  Clarkson,  17  Kafe. 
218.)  The  plaintiff  does  not  claim  to  have  had  any  permis- 
sion or  license  from  the  owner  to  use  the  gras9«  Be  had^n^ 
contract,  and  no  understanding  of  any  kind  with  the  owner  of 
the  grass.  We  would  therefore  think  that  the  plaintiff'  cannot 
recover  for  the  destruction  of  the  grass.  The  owner  only  can 
recover  for  its  destruction. 

The  court  below  gave  the  following  instruction  to  the  jury, 
to-wit:  "When  the  elements  of  malice,  gross  negligeface,  or 
oppression,  Aingle  in  the  controversy,  the  law  allows  the  jury 
aLBx«mpiM7  *^  ^^^  what  are  termed  exemplary  or  vindictive 
*•••       damages;  that  is,  damages  inflicted  by  way  of  pen- 
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alty  or  punishment,  given  to  the  party  iigared.^'  The  plain- 
tiffs in  error  complain  of  this  instruction.  We  think  however 
it  is  substantially  correct  The  decision  in  the  case  of  Wtb/ 
V.  Keokuk^  6  Eas.  94,  106,  would  authorize  it;  though  the 
negligence  that  would  authorize  exemplary  damages  must  be 
so  gross  as  to  amount  to  wantonness;  {L.  L.  ^  O,  Bid,  Co,  9. 
Rice,  10  Kas.  426,  487;  K.  P.  Ely.  Co,  v.  Ked&r,  18  Kas.  523.) 
We  would  think  that  exemplary  damages  would  be  proper  io 
this  case.  The  plaintiff  had  the  quiet,  peaceable  and  exclu- 
sive possession  of  the  property  upon  which  the  trespass  was 
committed,  and  the  defendants  knew  it  The  defendants  had 
no  right  whatever  to  the  property,  and  this  they  also  knew. 
But  notwithstanding  this  knowledge,  they  drove  their  cattle 
onto  the  plaintiff's  premises,  against  his  known  wishes  and 
consent,  and  herded  them  there,  and  refused  to  permit  the 
plaintiff  to  drive  them  off,  and  threatened  to  shoot  him  if  he 
attempted  to  do  it.  Thus  they  pastured  their  cattle  on  the 
plaintiff's  premises  for  about  three  months — driving  them  on 
every  second  or  third  day,  in  the  morning,  pasturing  them  on 
the  land  during  the  day,  and  driving  them  off  in  the  evening. 
This  is  according  to  the  plaintiff's  evidence,  which  we  take  to 
be  true,  as  the  jury  found  for  the  plaintiff.  The  jury  found  in 
favor  of  the  plaintiff,  and  against  the  defendants,  and  assessed 
the  plaintiff's  damages  at  f76.  This  was  actual  damage, 
according  to  the  sixth  special  finding  of  the  jury.  The  jury 
gave  nothing  to  the  plaintiff  as  exemplary  damages.  This 
verdict  was  therefore  erroneous,  and  should  have  been  set 
aside.  The  plaintiff  was  not  entitled  to  anything  as  actual  of 
compensatory  damages.  He  was  only  entitled  to  nominal 
damages  and  to  such  exemplary  damages  as  the  jury  might 
think  proper  to  give  him.  The  court  therefore  erred  in  re- 
fusing to  set  said  verdict  aside,  and  in  reding  to  grant  a  new 
trial.  The  court  below  coThmitted  some  other  errors  whidi  it 
is  not  necessary  to  mention. 

The  judgment  of  the  district  court  will  be  reversed,  and 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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H.  J.  Sbip  &  Co.  v.  Martik  Patbib. 

1.  Weiqht  of  Evidence;  Province  of  Jury,  to  Determine.  A  reviewing  court 
will  rarely  if  ever  weigh  the  testimony  upon  a  question  of  fiu5t  properly 
submitted  to  a  jury,  and  which  it  was  the  province  of  thb  jury  to  deter- 
mine, and  disturb  a  judgment  and  ve^ict  because  not  sustained  by  suf- 
ficient evidence,  even  when  the  preponderance  would  seem  to  be  against 
the  finding  of  the  jury.  lR.R,v.  Kunkel,  17-145,  168,  and  cases  cited; 
Ladd  V.  Brewer,  17-204;  22.  R.  v.  Brady,  17-880;  HohBon  v.  Ogden,  10-888, 
and  cases  dted.] 

2.  BuBDKN  OF  Pboof;  Oor^UeUng  Testimony;  VerdkL  Where  the  issae  ia 
one  of  fact,  and  each  party  introduces  evidence  competent  to  be  consid- 
ered by  a  jury,  and  the  court  submits  it  for  their  decision,  and  the  jury 
find  against  the  party  on  whom  is  the  burden  of  proof,  and  the  trial 
court  approves  the  verdict  by  refhsing  to  grant  a  new  trial,  this  court 
cannot  reverse  the  judgment  upon  the  ground  merely  that  the  verdict  of 
the  Jury  is  against  the  evidence.    [See  cases  dted  above.] 

.     Error  from  Washington  Distriet  Court. 

Rbplevin,  brought  by  Seip  and  two  others,  as  partners, 
against  Patrie^  sheriff,  etc.,  to  recover  sixty  tons  of  stone-coal. 
Plaintifib  claimed  as  owners.  The  sheriff  justified  his  taking 
'  und^an  execution  issued  to  him  in  favor  of  one  Carpenter 
against  the  goods  and  chattels  of  the  St.  Jos.  ft  D.  0.  Railroad 
Company,  and  he  alleged  that  the  property  belonged  to  said 
railroad  company.  Trial  at  the  November  Term  1876.  Ver- 
dict and  judgment  for  the  defendant,  and  Sdp  ^  Co.  bring  the 
case  here. 

J.  D,  Brumbaiughj  for  plaintiffi. 
J.  W.  Hector,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Yalbntikb,  J.:  This  was  an  action  brought  by  H.  J.  8eip 
ft  Co.  against  Martin  Patrie,  to  recover  the  possession  of  cer- 
tain stone-coal.  The  only  grounds  upon  which  the  plaintiffi 
ask  a  reversal  of  the  judgment  below  are,  that  the  verdict 
upon  which  such  judgment  was  rendered  is  against  the  evi- 
dence, and  that,  for  that  reason,  the  court  below  erred  in  re- 
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fusing  to  set  aside  such  verdict,  and  in  refusing  to  grant  a  new 
trial.  There  is  no  claim  that  the  court  below  erred  in  any 
ruling  prior  to  overruling  the  plaintiff's  motion  for  a  new  trial; 
and  from  anything  appearing  in  the  record,  the  court  may 
have  taken  the  same  view  of  the  law  of  the  case  that  the 
plaintiffs  did. 

We  cannot  say  that  the  verdict  is  against  the  evidence.  We 
cannot  say  from  the  evidence  that  the  plaintiffs  ever  owned  the 
coal  in  controversy,  or  that  they  ever  had  the  slightest  right 
to  the  possession  thereof  The  evidence  would  seem  to  show 
that  the  plaintiffs  entered  into  a  contact  with  the  St.  Joseph 
&  Denver  City  railroad  company,  to  furnish  coal  to  such  com- 
pany upon  condition  that  the  coal  should  remain  the  property 
of  the  plaintiffs  until  the  same  should  be  used  or  paid  for,  and 
that  the  plaintiffs  furnished  coal  under  said  contract  to  said 
company  at  St.  Joseph,  Missouri.  The  evidence  also  shows 
that  the  defendant,  who  was  sheriff  of  Washington  county,  in 
this  state,  by  virtue  of  an  execution  held  by  him  against  said 
railroad  company  levied  upon  the  coal  now  in  controversy  as 
the  property  of  such  railroad  company,  and  took  the  same 
from  the  possession  of  the  company  at  Hanoyer,  Washington 
county.  But  the  only  evidence  that  tends  to  show  that  the 
coal  levied  upon  by  the  defendant  was  ever  the  property  of  the 
plaintiffi,  is  in  the  testimony  of  EL  J.  Seip,  one  of  the  plain- 
tijSs,  aq  follows: 

"  This  coal,  levied  upon  by  the  defendant,  was  a  portion  of 
the  coal  furnished  under  said  contract"  "At  the  time  sheriff 
]?atrie,  the  defendant,  levied  on  said  coal,  I  was  doing  busi- 
ness at  St.  Joseph,  Missouri,  125  miles  from  Hanover^  Kansas." 
"  The  coal  the  defendant  Patrie  levied  on  was  part  of  the  coal 
I  furnished  the  railroad  under  said  contract,  for  1875.  The 
day  the  coal  was  taken  I  was  notified  he  had  taken  sixty  tons 
of  it  It  was  hearsay  to  me.  Said  coal  was  then  worth  at 
HanOver  about  six  dollars  per  ton.  I  know  this  was  my  coal, 
because  sheriff  Patrie  told  me  before  the  first  trial  of  this  case 
that  he  had  levied  on  my  coal." 

Sheriff  Patrie  however  testifies  as  follows: 

"I  never  told  the  plaintiff  Seip  I  levied  on  his  coal,  or  any 
coal  at  all.     When  I  took  the  coal  I  was  satisfied  it  really 
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belonged  to  the  railroad  compsuiy,  and  not  to  Seip;  09  any  000 
else,  or  I  would  not  have  taken  it*  The  company^- then  had  it 
in  their  possession." 

There  was  no  other  evidence  showing  where  the  railroad 
company  got  the  coal  upon  which  the  defendant  levied.  There 
was  no  evidence  showing  whether  the  railroad  company  ever 
purchased  coal  from  any  other  person,  or  received  coal  from 
any  other  source,  or  not.  There  was  no  evidence  showing 
whether  the  railroad  company  ever  carried  coal  as  a  common 
carrier  or  not,  or  whether  they  ever  had  any  coal  in  their  pos- 
session, except  the  coal  in  controversy,  and  the  coal  furnished 
by  the  plaintiffs.  This  lack  of  evidence  we  think  is  against  the 
plaintiffs,  instead  of  in  their  favor.  The  burden  of  proof 
rested  upon  the  plaintifis.  It  devolved  upon  them  to  show 
that  the  coal  levied  upon  by  the  defendant  was  a  part  of  the 
coal  furnished  by  them  to  the  railroad  company,  and  it  did 
not  devolve  upon  the  defendant  to  show  that  it  was  not  such 
coal.-  There  was,  we  think,  suiGcient  evidence  from  which  the 
jury  might  have  found  the  fact  of  ownership  in  favor  of  the 
plaintiffs.  But  the  jury  found  generally  against  the  plaintifis, 
and  as  the  case  is  presented  to  this  court,  we  must  infer  that 
the  jury  also  found  the  fact  of  ownership  against  them.  That 
is,  we  must  infer  that  the  jury  found  that  the  coal  levied  upon 
by  the  defendant  was  never  any  part  of  any  coal  furnished  by 
the  plaintiffs  to  the  raiilroad  company.  The  plaintiff  Seip  did 
not  pretend  to  know  from  his  own  personal  knowledge  whether 
the  coal  levied  upon  by  the  defendant  was  a  part  of  the  coal 
furnished  by  the  plaintiffs  to  the  railroad  company.  All  he 
knew  about  it,  was  from  hearsay.  He  testified  however  that 
the  defendant  told  him  that  the  coal  levied  upon  was  his  coal. 
This  was  good  evidence,  and  sufficient  if  it  had  not  been  de- 
nied. But  the  defendant  testified  that  he  never  told  Seip  any 
such  thing.  And  we  must  infer  from  the  verdict  that  the  jury 
believed  the  defendant.  Kow,  taking  all  the  evidence  in  the 
ease  together,  we  cannot  say,  as  against  the  verdict  of  the  jury 
'and  the  approval  thereof  by  the  district  court,  that  the  verdict 
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ifl  against  the  evidenoe.    And  we  certainly  cannot  rev^fw  tV 
judgment  of  the  court  below  on  that  ground. 

The  judgment  will  be  affirmed.  , 

All  the  Justices  concurring. 


BiMON  Abbles  v.  Timotht  Bransfibld. 

I.  Pabbnt  and  Child;  Injury  to  Minor;  Right  of  Recovery.  Where  a 
mother,  who  is  the  only  surviving  parent  of  a  minor  son,  commences  an 
action  in  her  son's  name,  as  his  next  friend,  and  sets  forth  in  the  peti- 
tion a  cause  of  action  for  injuries  to  the  person  of  her  son,  and  also  sets 
forth  loss  of  time  by  her  son  on  account  of  sudi  injuries^  and  also  ex- 
penses incurred  by  her  eon  in  regaining  his  health  from  such  injuries, 
and  asks  judgment  for  her  son  for  damages  accruing  on  account  of  such 
loss  of  time  and  expenses,  compensation  for  such  loss  of  time  and  ex- 
penses may  be  recovered  in  such  action,  notwithstanding  it  may  be 
shown  that  the  mother  has  never  relinqaished  to  her  son  his  time  or 
services  in  any  manner  except  by  the  commencement  and  prosecution 
of  such  action. 

2. By  reason  of  the  commencement  and  prosecution  of  such  ac- 
tion, it  must  be  conclusively  presumed  that  the  mother  relinquished  and 
gave  to  her  son  all  compensation  for  sach  loss  of  time  and  expenses. 

Errcr  from  Douglas  Distriot  CourL 

At  the  October  Term  1876,  upon  a  verdict  in  favor  of  Brans- 
fiddy  plaintiff,  the  district  court  gave  judgment,  and  defendant 
Abeles  appeals,  and  brings  the  case  here  on  error.* 

Jjucien  Bakery  for  plaintiff  in  error. 
StUlings  ^  Fenlon^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J.:  The  plaintiff  in  error  states  this  case  m 
follows: 

"  This  suit  was  originally  commenced  in  the  district  court , 
of  Leavenworth  county,  by  defendant  in  error  against  plaintiff 
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in  error,  to  recover  five  thousand  dollars  damages  for  injnides 
received  to  his  right  arm,  in  July  1874,  while  dewing  tickets, 
blindfolded,  from  a  wheel,  alleged  to  have  been  revolved  under 
the  direction  of  the  plaintiff  in  error,  while  engaged  in  a  sup- 
posed charitable  enterprise — raising  funds  for  the  purpose  of 
erecting  a  building  for  a  juvenile  reform  school  in  Leaven- 
worth city.  This  suit  was,  on  application  of  the  plaintiff  in 
error,  sent  to  Douglas  county  for  trial.  The  jury  returned  a 
verdict  for  defendant  in  error,  of  $150,  upon  which  judgment 
was  rendered." 

The  defendant  in  error  states  the  case  thus : 

This  action  was  brought  by  a  minor,  through  his  next  friend, 
to  recover  damages  for  personal  injuries  received  through  the 
negligence  and  carelessness  of  the  defendant.  There  is  no 
question  made  as  to  the  sufficiency  of  the  petition.  The  jury 
found  for  the  plaintiff,  and  the  court  rendered  judgment  on 
the  verdict.  The  findings  and  verdict  of  the  jury  are  as 
follows: 

Isi  Question.'''Were  the  men  who  were  revolving  the  wheel 
at  the  time  of  the  alleged  accident  so  much  under  the  influ- 
ence of  intoxicating  liquor  as  to  render  tiiemjincompetent  to 
discharge  their  duties  properly?  Answer.-^e^. 

Sd  Ques.'-'Were  the  men  who  were  revolving  the  wheel  at 
the  time  of  the  alleged  accident  competent  and  proper  persons 
for  such  service?  Jin*.- No.  « 

Sd  Ques.-'S&d  Mrs.  Bransfield,  at  the  time  of  the  alleged 
accident  to  h^r  son,  relinquished  her  claim  to  his  services? 
Ans.'-'So. 

We  the  jury  find  for  the  plaintiff,  and  assess  his  damages  at 
1150. 

The  first  point  made  by  plaintiff  in  error,  in  his  brief,  is 
stated  by  his  counsel  as  follows:  "jF^5/ — ^We  submit  that  the 
verdict  was  not  sustained  by  any  evidence."  Now  why  is  not 
the  verdict  sustained  by  sufficient  evidence?  Li  what  particu- 
lar is  it  not  so  sustained?  or  what  part  of  the  verdict  is  not 
sustained?  What  necessary  fact  is  not  proved?  The  plaintiff 
in  error  has  failed  to  inform  us,  and  we  have  been  unable  to 
discover  why  the  verdict  is  not  sustained  by  sufficient  evi- 
dence.   We  cannot  therefore  reverse  the  judgment  of  the 
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court  below  upon  this  ground.    The  second  point  made  by 
plaintiff  in  error  in  his  brief  is  stated  by  his  counsel  as  follows: 

^^ Second — The  jury  found  that  Julia  Bransfield,  (the  only 
surviving  parent  of  Timothy  Bransfield,)  had  never  released 
her  right  to  the  services  of  her  son  Timothy,  The  defendant 
in  error,  f  plaintiff  in  the  district  court,)  gave  evidence  of  the 
value  of  tne  physician's  services,  and  loss  of  time  of  defendant 
in  error.  The  court  instructed  the  jury  that  the  defendant  in 
error,  a  minor,  who  had  not  obtained  a  release  of  his  time 
from  his  parent,  was  entitled  to  recover  for  medical  attend- 
ance, which  the  parent  would  have  to  pay,  and  for  loss  of  time 
which  belonged  to  the  parent  The  defendant  Abeles  asked 
the  court  to  instruct  the  jury  that  the  plaintiff,  Timothy  Brans- 
field, could  not  recover  for  medical  attendance  and  loss  of 
time,  unless  Mrs.  Bransfield  had  released  her  right  to  her  son's 
services,  which  instruction  was  refused. 

^^This  case  then  presents  the  question  squarely:  has  a  minor 
who  brings  suit  by  his  next  friend,  for  injuries  to  his  person, 
a  right  to  recover  for  loss  of  time  and  medical  attendance, 
without  showing  that  he  is  doing  for  himself,  and  that  his 
parent  or  parents,  as  the  case  may  be,  have  released  their  right 
to  his  services?*  That  in  such  case,  loss  of  time  and  medical 
attendance  should  not  be  considered  by  the  jury,  vrithout  such 
showing,  see  10  Eas.  519.  In  this  case  the  jury  expressly  finds 
that  the  services  of  plaintiff,  Timothy,  belonged  to  his  mother; 
consequently  she  alone  was  entitled  to  them,  and  responsible 
for  the  physician's  services.  10  Bits.  619." 

The  defendant  in  error  answers  this  point  of  the  plaintiff  m 
error  as  follows:  ^ 

"  There  is  nothing  in  the  record  showing  that  the  father  of 
the  plaintiff  was  dead;  no  showing  that  the  mother  had  any 
right  to  the  services  of  her  son,  unless  the  bare  fieict  <^  being 
the  mother  ^&ve  her  such  right,  and  this,  as  a  proposition  of 
law  cannot  be  maintained.  Section  4  of  the  act  relating  to 
minors,  (Qen.  Stat  581,)  gives  the  right  to'  the  minor  to  re- 
cover for  his  services,  when  the  contract  fi)r  such  services  was 
made  with  him  alone,  to  the  exclusion  of  his  parent  or  gnar- 
dian.  The  record  shows  the  employment  of  young  Bransfield 
by  Abeles,  without  any  intervention  of  a  parent  or  guardian. 
It  follows  then,  that  if  during  such  employment  he  was  injured 
by  the  carelessness  or  negligence  of  Abeles,  he  is  entitled  to 
recover  for  his  medical  expenses  and  loss  of  time,  and  it  cer- 
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tainly  would  have  beea  error  for  the  court  to  have  ioBtructed 
the  jury  that  plaintift*  could  not  recover  for  loss  of  time  and 
doctor's  bills  unless  Mrs.  Bransfield  had  released  rights  she 
never  had.  *  The  mother  is  entitled  to  no  power,  but  only  to 
reverence  and  respect'  1  Sharswood's  Blaclcst.  453;  Common- 
wealth V.  Murray^  4  Binney,  (Pa.) 487;  Whipple  v,  BoWy  2  Mass. 
416;  Pray  v.  Gorham^  81  Me.  240;  Passenger  Railway  v.  Stater y 
54  Penn.  St  876;  15  K  H.  486;  Gen.  Stat  580.  There  is 
nothing  in  this  record  to  show  that  any  instructions  were  given 
or  refused  by  the  court  The  statement  in  the  record  is,  that 
certain  instructions  were  asked,  and  filed  in  the  clerk's  oflSce, 
but  no  showing  as  to  the  ruling  of  the  court  on  such  instruc- 
tions. The  case  in  10  Kas.  519,  referred  to  by  counsel  for 
Plaintiff  in  error,  has  no  bearing  on  the  questions  in  this  case, 
'he  statement  in  plaintift^'s  brief,  that  the  jury  *  expressly  find 
that  the  services  of  Timothy  Bransfield  belonged  to  his  mother/ 
ifl  not  sustained  by  the  record.     There  is  no  such  finding." 

We  would  also  say,  that  the  record  does  not  show  that  Julia 
Bransfield  was  "the  only  surviving  parent  of  Timothy  Brans- 
field; '*  nor  does  the  record  show  whether  the  father  of  Timo- 
thy  Bransfield  (if  living)  had  released  to  him  his  time  and 
services,  or  not  There  was  no  exception  taken  to  the  intro- 
duction of  any  evidence  by  either  party,  and  hence  we  cannot 
consider  any  supposed  error  in  the  reception  of  evidence.  The 
instruction  given  by  the  court,  and  of  which  the  plaintiff  in 
error  complains,  reads  as. follows: 

*^  If  the  jury  find  for  the  plaintiff,  they  shall  in  the  assess- 
ment of  his  damages,  take  into  consideration  his  loss  of  time, 
if  any,  and  any  expenses  he  may  have  been  put  to  or  incurred 
in  curing  the  injury — such  as  doctor's  bill,  medicines,  and 
other  necessary  expenses,  and  also  the  injury  and  the  extent  of 
the  same,  and  the  mental  and  physical  suffering  which  the 
plaintiff  may  have  ei^dured  by  reason  of  the  injury." 

It  will  be  noticed,  that  the  court  does  not  tell  the  jury  that 
they  may  assess  damagea  for  any  expenses  paid  or  incurred  by 
the  plaintiff's  father,  or  mother,  but  only  for  such  expenses  as 
the  plaintiff  himself  paid  or  incurred.  Is  there  anything  wrong 
in  this?  But  we  shall  consider  this  question,  and  the  one  with 
reference  to  the  plaintiff's  loss  of  time,  hereafter.  It  does  not 
appear  from  the  record  that  we  have  all  the  instructions  given 
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by  the  court  to  the  jury,  and  ther^re  we  cannot  consider 
those  refused. 

Wc  have  given  all  the  findings  of  the  jury  in  this  case,  and 
of  course  it  will  be  seen  that  the  jury  did  not  expressly  find 
that  the  services  of  the  plaintiff  belonged  to  bis  mother.  The 
jury  simply  found  that  the  plaintiff's  mother  had  not,  "at  the 
time  of  the  alleged  accident,"  "  relinquished  her  claim  to  his  ser- 
vices." They  did  not  find  what  her  claim  was.  Now,  perhaps 
the  plaintiff's  father  had  relinquished  his  claim  to  his  son's  ser- 
vices. And  perhaps  also  his  mother  had,  after  said  accident 
occurred,  relinquished  her  claim  to  her  son's  services.  And 
there  is  nothing  in  the  record  that  shows  that  she  ever  claimed 
anything  from  the  defendant  for  herself,  for  her  son's  loss  of 
time  and  the  expenses  incurred  in  curing  him.  As  she  com- 
menced this  action  in  her  son's  name,  as  his  next  friend,  and 
set  forth  in  the  petition  said  loss  of  time  and  said  expenses  as 
a  part  of  her  son's  damages,  and  asked  judgment  in  favor  of 
her  son  for  such  damages,  it  must  now  be  conclusively  pre- 
sumed that  she  relinquished  and  gave  to  her  son  all  claim  that 
she  might  have  had  for  compensation  for  such  loss  of  time  and 
such  expenses.  Whether  the  jury  included  anything  in  their 
assessment  of  damages  for  said  loss  of  time  and  said  expenses, 
we  cannot  tell  from  the  record;  but  for  the  purposes  of  this 
case  we  will  presume  that  they  did.  We  will  also  suppose  that 
Mrs.  Bransfield  was,  as  is  claimed  by  plaintiff  in  error,  the 
only  surviving  parent  of  the  plaintiff,  "We  will  also  suppose, 
that  she  was  entitled  to  his  services,  and  was  responsible  for 
his  support  and  necessary  medical  relief  and  assistance.  We 
will  also  suppose  that  she  never  in  any  manner  relinquished 
her  right  to  his  time  and  services,  except  so  fkr  as  she  did  so 
by  the  commencement  and  •  prosecution  of  this  action.  And 
then  with  all  these  suppositions,  we  shall  hold  that  by  the  act 
of  commencing  and  prosecuting  this  action,  Mrs.  Bransfield 
gave  to  her  son  all  her  claim  for  compensation  for  his  loss  of 
time  and  expenses  occasioned  by  said  accident.  Whether  she 
bad  the  power  to  so  give  the  same  to  her  son,  so  that  he  might 
recover  for  the  same  in  his  own  name,  is  the  most  difficult 
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question  in  the  case.  Cooneel  have  not  enlightened  us  upon 
this  question.  Whether  there  are  any  authorities  upon  the 
question  or  not,  we  do  not  know.  We  must  therefore  decide 
the  question  upon  first  impressions.  A  parent  ought  to  have 
snch  power.  By  allowing  the  child  to  recover  for  loss  of  time 
and  expenses,  it  avoids  the  necessitjir  for  two  suits.  If  no  such 
power  exists,  then  the  parent  must  sue  for  the  loss  of  time  and 
expenses,  and  the  child  must  sue  for  the  injury,  the  pain,  suf- 
fering, etc.  This  would  require  two  suits  where  one  ought  to 
be  sufficient.  The  law  ought  to  be  such  that  both  actions 
might  be  united  into  one.  It  would  save  a  great  deal  of  trouble 
and  expense.  And  no  insuperable  objection  can  be  urged 
against  such  a  union,  that  we  are  aware  of.  Primarily,  we 
suppose  that  the  right  to  compensation  for  loss  of  time  and 
expenses  belongs  to  the  child.  It  is  a  part  of  his  capital  with 
which  to  procure  his  maintenance,  support  and  education. 
But  as  the  parent,  as  his  guardian  or  trustee,  is  responsible  for 
all  these,  the  parent  as  such  guardian  or  trustee  is  allowed,  in 
his  or  her  own  name,  to  recover  such  compensation.  This  is 
a  privilege  to  the  parent  But  the  parent  may,  as  we  think, 
waive  this  privilege  and  allow  the  child  to  recover  in  his  own 
name.  And  where  the  parent  commences  the  action  for  such 
compensation,  in  the  name  of  the  child,  and  as  the  next  friend 
of  the  child,  as  Mrs.  Bransfield  did  in  this  case,  we  think  it 
must  be  conclusively  presumed  that  the  parent  waives  the 
privilege  to  sue  for  the  same  in  his  or  her  own  name,  and 
gives  the  same  to  his  or  her  child,  or  perhaps,  more  properly 
speaking,  it  gives  to  the  child  the  power  to  recover  and  use 
what  really  belongs  to  the  child. 

The  third  and  last  point  made  by  the  plaintiff  in  error  as 
etated  in  his  counsel's  brief  is  as  follows: 

**  Third — The  plaintiff  ought  not  to  recover  in  this  case,  as 
both  plaintiff  and  defendant  were  engaged  in  an  undertaking 
in  violation  of  law.'* 

This  point  is  of  course  not  made  personally  by  the  plaintiff 
in  error,  but  is  made  by  his  counsel.  Now  just  what  kind  of 
an  illegal  transaction  counsel  means  to  intimate  that  his  client 
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was  engaged  in,  we  are  not  informed,  and  the  record  does  not 
show.  It  is  possible  that  connsel  means  to  intimate  that  hiB 
client  was  engaged  in  a  lottery  scheme.  Here  however  we 
give  the  testimony  of  his  client  upon  the  subject;  it  is  as  fol- 
lows : 

^<  My  name  is  Simon  Abeles.  Timothy  Bransfield  was  in 
my  employ  at  the  time  of  the  accident,  and  I  was  proprietor 
of  the  juvenile-reform-school  scheme,  run  by  me  in  1873  and 
1874.  This  scheme  was  for  the  purpose  of  constructing  a 
building  to  reform  juveniles  in  Kansas,  in  which  I  was  at  tnat 
time  deeply  interested.  I  had  no  expectations  or  desire  to  ob- 
tain any  pecuniary  benefit  from  this  scheme;  but  my  sole  ob- 
ject was  to  reform  the  juvenile  delinquents  of  my  adopted  . 
state.  I  had  few  other  objects  in  my  life  than  the  one  referred 
to.  And  the  reason  why  the  more  valuable  property  specified 
in  the  printed  schedule  in  the  scheme  were  not  drawn,  or  called 
for  after  drawn,  was  the  lack  of  sympathy  and  want  of  material 
aid  by  the  people  of  Kansas,  who  did  not  seem  to  have  snfS- 
cient  confidence  in  the  scheme,  or  enough  of  philanthropy  to 
aid  me  substantially  in  the  scheme.  The  persons  who  turned 
the  wheel  when  plaintiff  was  injured,  were  not  fellow-servanta 
of  the  plaintiff.  He  was  but  a  boy  who  worked,  blindfolded, 
under  the  direction  of  the  persons  selected  to  conduct  the 
drawing.  And  I  furnished  the  liquors  which  were  in  the  halL 
My  purpose  in  so  doing  was  to  supply  refireshments  to  the 
leading  employes,  and  to  keep  up  the  excitement  of  the  draw- 
ing." 

This  is  all  of  the  testimony  of  counsel's  client  It  will  be 
seen  that  he  does  not  characterize  said  '*  juvenile-reform-*6chool 
scheme  "  as  a  lottery,  or  as  an  illegal  transaction.  Both  plaih- 
tiff  and  defendant,  in.  the  i:^ourt  below,  seem  to  have  treated 
the  defendant's  undertaking  as  a  charitable  and  philanthropic 
enterprise,  and  neither  of  them  litigated  the  case  aa  though  it 
was  a  lottery,  or  an  illegal  adventure.  But  even  if  the  do- 
,  fendant's  "juvenile-reform-school  scheme"  was  nothing'bnta 
lottery,  still  the  plaintiff  was  only  twelve  years  old  at  the  time, 
and  it  cannot  be  presumed,  in  the  absence  of  all  showing  to 
that  effect,  that  he  had  knowledge  of  its  illegal  character. 

The  judgment  of  the  court  below  will  be  affirmed. 

HoRTON,  C.  J.,  concurring. 
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BfiKWBR,  J,:  While  coQaurriog  in  the  j\idgment,  I  am  not 
prepared  to  aaj  that  I  assent  to  all  the  yiews  expressed  bj 
Mr.  ^Qstice  Valbktinb  in  the  opinion. 


Gborgb  W.  E.  Oriffith  v.  Javss  B.  Watsok  et  oL 

1.  Sbarb  of  Stock,  in  Incorporated  Company;  Where  Taxable.  In  1873, 
the  Lawrence  Gas,  Ooke  <Sb  Coal  Company  was  a  corporation,  located  and 
doing  busineea  in  the  city  of  Lawrence,  and  was  taxable  and  taxed 
therein.  Ttie  plaintiff  owned  115  shares  of  the  c%pital-etock  of  said  cor« 
poration,  and  resided  in  Wakaruaa  township,  and  not  in  the  city  of  Law- 
rence. Held,  That  he  was  not  taxable  on  said  shares  of  slock  in  the  8aid 
city  of  Lawrence. 

%  LnnNo  PaasoNAii  Pbofxrtt  for  Taxation;  Notice  io  Owner;  Illegal 
•  lAilAaQ.  In  1878,  the  plaintiff  listed  for  taxation  all  bis  personal  prop- 
erty sabject  to  taxation  in  Wakarusa  townsbip,  and  duly  paid  the  taxes 
thereon;  and  all  the  property  belonging  to  said  corporation  was  also 
listed,  and  the  taxes  were  duly  paid  thereon.  Also,  in  the  same  year, 
•ome  person  or  persons,  without  any  notice  to  the  pTainti^  or  any 
authority  £roih  him,  listed  for  taxation  in  the  city  of  Lawrence,  in  his 
name,  115  shares  of  the  capital-stock  of  said  corporation,  and  taxes 
were  levied  on  said  shares  against  the  plaintiff.  Hdd^  That  said  last- 
mentioned  listing,  and  said  last-mentioned  levy  of  taxes,  were  and  are 
UlegaL  [QrigUh  v.  Carter,  8-^65,  571;  Lappin  «.  GtmimVt,  6-408;  R.  R,  v. 
Common  WyandoUe  Cb.,  16-o87.] 


'        Error  from  Douglas  District  Court. 

[NJUNc:fiON,  brought  by  Griffith^  against  Watson  as  connty 
tteasurer,  and  several  others,  to  restrain  the  collection  of  al- 
leged illegal  taxes.  The  district  court,  at  the  October  Term 
1875,  gave  judgment  for  costs  in  favor  of  the  defendants,  and 
Griffith  appeals.    All  the  facts  are  stated  in  the  opinion. 

8.  0.  ThaeheTy  for  plaintiff,  contended,  first,  that  the  shares 
of  stock  assessed  to  Griffith,  were  not  taxable  at  all  as  personal 
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property,  neither  to  Griffith,  as  owner,  nor  to  the  corporation 
of  which  he  was  a  member,  the  entire  property  of  the  corpora- 
tion having  been  already  duly  assessed  and  taxed;  (Const., 
art.  U,  §1;  87  Mo.  265;  6  Ind.  810;  9  K  H.  428;  8  Mich. 301.) 
Secondly,  if  taxable  as  personal  property,  such  shares  were  tax- 
able in  the  township  where  Griffith  resided,  and  not  in  the 
city  of  Lawrence  where  he  did  not  reside;  and  third,  the  as- 
sessment made  by  defendants,  without  notice  to  plaintiff,  was 
Ulegal;  8Kas.284;  16Kas.587. 

Nevison  ^  Alford^  for  defendants,  sn  omitted,  that  for  the 
purposes  of  taxation  there  is  a  clear  distinction  between  the 
capital-stock  of  a  corporation,  and  the  shares  by  which  it  is  rep- 
resented; Cooley  on  Taxation,  158,  170.  That  a  tax  on  the 
shares  of  stockholders  is  a  different  thing  from  a  tax  on  the 
corporation  itself,  or  its  stock,  and  may  be  laid  irrespective  of 
any  taxation  of  the  corporation,  see  Cooley  on  Tax.  166;  8 
Wall.  173;  15  Ind.  150.  The  case  in  5  Ind.  810,  cited  by 
plaintiff,  has  no  application  whatever,  that  case  turning  on  the 
construction  of  a  certain  statute  entirely  different  from  our 
own.  Again,  §§1  and  2  of  the  tax  law  of  1868  expressly  pro- 
vide that  shares  of  capital-stock  shall  be  assessed  and  taxed  to 
the  owner  thereof;  and  section  12  of  said  act  contemplates  that 
such  stock  shall  be  assessed  to  the  owner  thereof  and  taxed  as 
other  personal  property  in  the  city  or  township  where  such 
corporation  is  located  and  doing  business.  Nor  was  the  plain- 
tiff entitled  to  notice  of  said  assessment  in  any  event.  It  was 
not  an  increase  of  the  return  made  by  himself  from  Wakarusa 
township,  for  it  was  an  assessment  made  in  said  city  of  Law- 
rence; nor  can  it  in  any  sense  be  considered  as  an  increase  of 
assessment,  within  the  meaning  of  the  statute.  Plaintiff's  pe- 
tition shows  that  this  property  was  clearly  subject  to  assess- 
ment and  taxation  in  the  hands  of  plaintiff,  and  as  no  tender 
or  payment  is  alleged  by  plaintiff  it  is  manifest  that  he  was 
not  entitled  to  a  judgment:  10  Kas.  270;  2  Otto,  576;  8Dil. 
25:  16  Wis.  198;  Ambr.  Law  Beg.  1872,  p.  208.    A  court  of 
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equity  ought  never  to  interfere  to  restrun  the  collection  of  a 
taxy  unleee  strong  equitable  grounds  exist  for  such  interfei^ 
ence,  or  where  there  is  no  remedy  at  law;  7  Eas.  2S1. 

The  opinion  of  the  court  was  delivered  by 

Valxnt!INB,  J. :  This  was  an  action  to  restrain  the  collection 
of  certain  taxes  levied  againt  the  plaintiff  on  115  shares  oi 
the  capital-stock  of  the  Lawrence  Gas,  Coal  &  Coke  Company. 
The  county  treasurer,  counfy  derk,  sheriff^  hoard  of  county 
comani3$ioners,  and  city  of  Lawrence,  were  all  made  parties 
defendant.  The  case  was  tried  in  the  court  below  by  the 
court,  without  a  jury,  on  the  plaintiff's  petition  and  the  de- 
fendants' answers.  The  court  found,  upon  the  issues  joined, 
*^all  the  allegations  of  fact  contained  in  the  plaintiff's  petition 
to  be  true,"  but  nevertheless  rendered  judgment  against  the 
plaintiff,  and  in  favor  of  the  defendants.  Such  judgment  was 
rendered  upon  the  theory  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Therefore  the  only 
question  presented  to  us  for  our  consideration  is,  whether  the 
petition  did  state  facts  sufficient  to  constitute  a  cause  of  action 
or  not  The  petition  stated  among  other  things  as  follows: 
Said  Lawrence  Gas,  Coal  ft  Coke  Company  was  a  corporation 
located  and  doing  business  in  the  city  of  Lawrence,  and  all  of 
its  property  consisted  of  real  estate  situated  in  said  city.  All 
said  property  was  duly  taxed  for  the  year  1878,  and  the  taxes 
thereon  were  duly  paid.  The  plaintiff  resided  in  the  township 
of  Wakarusa,  and  did  not  reside  in  the  city  of  Lawrence.  He 
owned  116  shares  of  capital-stock  of  said  corporation.  He 
listed  for  taxation  in  said  Wakarusa  township  all  his  personal 
property  subject  to  taxation,  and  has  duly  paid  all  the  taxes 
chargeable  thereon.  The  defendants,  or  some  one  of  them, 
listed,  or  caused  to  be  listed,  in  the  name  of  the  plaintiff,  one 
hundred  and  fifteen  shares  of  the  capital-stock  of  said  corpo- 
i^tion  as  property  of  the  plaintiff,  subject  to  be  listed  in  the 
city  of  Lawrence,  notwithstanding  the  plaintiff  was  then  a 
resident  of  the  town  of  Wakarusa,  and  not  a  resident  of  the 
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city  of  Lawrence.  Said  listing  was  made  for  the  year  1873, 
without  the  knowledge  or  consent  of  the  plaintiff,  and  without 
any  notice  to  him  whatever.  *^  In  each  listing  said  etock  was 
valued  at  $1,380/'  although  in  fact  it  ^'had  no  value  outside  of 
the  real  estate  owned  by  said  company/'  and  which  real  estate 
had  already  been  taxed.  Taxes  were  levied  upon  said  shares 
of  stock  in  pursuance  of  said  listing,  and  the  defendants  were, 
at  the  commencement  of  this  suit,  attempting  to  collect  said 
taxes.  We  do  not  think  that  it  is  necessary  to  mention  any 
of  the  other  facts  stated  in  the  petition.  We  think  the  court 
below  erred. 

I.  If  said  shares  of  stock  were  taxable  at  all  to  the  plaintiff, 
we  think  they  were  taxable  to  him  only  in  Wakari^sa  town- 
ship, where  he  resided,  and  not  in  the  city  of  Lawrence,  where 
he  did  not  reside.  (Gen.  Stat  1023,  §8,  last  clause;  OriffUk 
V.  Carter y  8  Kas.  566,  571.)  In  1873,  all  property,  real  and 
personal;  belonging  to  a  corporation  such  as  this,  including 
^'the  full  amount  of  stock  paid  in  and  remaining  as  capital- 
stock,"  was  taxable  to  the  corporation  itself,  and  not  to  the 
stock-holders.  (Gen.  Stat  1024,  §12;  laws  1869,  p.  244,  §1.) 
And  section  12  of  the  then  tax  law  (Gen.  Stat  1024,)  provides 
in  terms,  that  '^  no  person  shall  be  required  to  include  in  the 
list  of  personal  property  any  portion  of  the  eapiialsioek  of  any 
company,  or  corporation,'^  such  as  this.  But  it  is  claimed  that 
the  phrase,  *^  capital -stock,"  as  used  in  said  section  12,  does 
not  mean  shares  of  stock  as  held  by  individuals  in  a  corpora- 
tion. Now,  conceding  this  to  be  true,  still  said  shares  of  stock 
must  be  considered  as  personal  property,  not  real  estate,  (Geo. 
Stat  1019, 1020,  §2,)  and  must  therefore  be  taxed,  if  taxed  at 
all,  to  the  holders  thereof  where  such  holders  reside.  To  tax 
property  in  the  city  of  Lawrence,  which  should  have  been 
taxed  in  the  township  of  Wakarusa,  would  probably  increase 
the  burdens  of  the  taxpayer,  even  if  the  property  were  not 
taxed  in  Wakarusa  township,  and  would  therefore  under  tiie 
statutes  be  unjust  as  well  as  illegal.  But,  from  the  allegatiooi 
of  the  petition,  we  must  presume  that  the  plaintiffs  said  shares 
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of  stock  were  taxed  to  him  (if  taxable  at  all  to  him)  in  Waka- 
rusa  township.  There  is  a  conflict  of  authority  as  to  whether 
shares  of  stock,  and  also  all  the  property  of  the  corporation, 
including  its  capital,  can  be  taxed;  some  authorities  holding 
that  such  a  thing  would  be  double  taxation,  and  others  liiold- 
icg  otherwise. 

n.  After  the  plaintiff  had  listed  for  taxation  all  his  personal 
property  subject  to  taxation  in  Wakarusa  township,  it  would 
have  been  illegal  for  any  person,  without  notice  to  the  plidn- 
tiff,  to  make  another  list,  or  to  increase  the  plaintiff's  list,  or 
the  amount  of  his  assessment,  even  if  the  same  had  been  so 
done  for  Wakarusa  township.  {Leav.  Co.  v.  Lang^  8  Kas.  284; 
K.  P.  Ely.  Co.  V.  Russell,  8  Kas.  658,  564;  K.  P.  Ely.  Co.  v.  Wy- 
andotte County,  16  Kas.  587.)  Assuming  that  said  shares  of 
stock  were  taxable  to  the  plaintiff'  in  Wakarusa  township,  then 
we  must  presume,  from  the  allegations  of  the  petition  and  the 
findings  of  the  court,  that  the  plaintiff  listed  them  for  Waka- 
rusa township,  and  then  that  the  defendants,  or  some  of  them, 
listed  them  a  second  time,  (this  time  for  the  city  of  Lawrence,) 
and  thereby  increased  the  plaintiff's  assessment  to  the  amount 
of  11,880.  But,  even  if  die  plaintiff  did  not  list  them,  still 
no  oUier  person  had  any  right  to  do  so  without  first  giving 
notice  to  the  plaintff.  (See  cases  above  cited.)  So,  taking 
any  view  we  may  of  said  taxes  levied  in  the  city  of  Lawrence 
on  said  shares,  such  taxes  are  illegal.  Now  as,  the  plaintiff 
listed  for  taxation  all  his  personal  property  subject  to  taxation 
in  Wakarusa  township,  where  he  resided,  and  paid  all  the 
taxes  chargeable  thereon,  we  think  he  is  entitled  to  an  injunc- 
tion to  restrain  the  collection  of  said  illegal  tax  levied  in  the 
city  of  Lawrence. 

The  judgment  of  the  court  below  will  therefore  be  reversed, 
and  cause  remanded  with  the  order  that  judgment  be  rendered 
on  the  findings  of  the  court  below  in  &vor  of  the  plaintiff. 

All  the  Josticea  concurring. 
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Thb  Statb  of  Kansas  V.  Babnbt  Bohah. 

1*  Bill  or  Exceptions— iftut  be  Regularly  Settled;  Agreed  Statenunte  af 
Counsel,  and  Mere  Ceriificatee  of  Clerk,  Ditregarded,  Neither  the  certificate 
of  the  clerk  of  a  district  court,  nor  the  agreed  statement  of  coansel  as  to 
what  oocarred  at  a  trial,  can  be  made  to  supply  the  place  of  a  bill  of  ex- 
ceptions taken  in  accordance  with  the  statute;  and  when  matter  is 
sought  to  be  brought  into  the  record  by  such  means,  it  wUl  be  disre- 
garded, by  the  supreme  court  [QaUaher  v.  SotUhwood,  1-143;  R,  ILe, 
Wagner,  19-336 ;  Skumaker  v.  O'Brien,  19-476 ;  Brovm  v.  Bhodee,  1-559; 
State  V,  Montgomery,  8-356;  Loumsberry  v,  Bdkestraw,  14-151, 153;  Jackson 
V.  Stoner,  17-605;  Fcxtee  v.  Ftirkmean,  13-465;  KMnka  v.  Oomker,  16^65; 
SlaU  V.  Sehonewald,  26-288,  289;  Scott  v.  McKinstry,  27-163;  Pierce  % 
Myers,  28-367;  State  v.  Burrom,  33-14;  Walker  v,  Braden,  34-661;  ffodgden 
V.  CommWs,  10-637;  Parker  v.  S,  M.  Co.,  24-31;  AUen  v.  Krueger,  25-74,  75; 
Ins.  Cb,  V.  Koons,  26-215,  218;  WkUtdl  v.  Forgler,  30-525,  528;  Cohen  «. 
Trowbridge,  6-^85.] 

2. Waiver,  by  Counsel,  and  Nunc  Pro  Tunc  Order,  Void,    Where  a 

criminal  case  was  tried  at  the  February  term  of  the  district  court,  and 
the  regular  term  next  after  that  of  the  trial  commenced  on  the  29th  of 
May  following,  and  a  bill  of  exceptions  of  the  proceedings  of  the  trial 
was  not  presented  or  allowed,  or  signed,  or  filed,  until  June  5th,  and 
during  the  said  May  term,  such  bill  is  unauthorized  by  law,  and  no  pait 
of  the  record ;  and  held,  that  a  waiver  by  counsel  of  the  time  such  bill  of 
exceptions  was  taken  and  the  manner  it  was  made  will  not  cure  the 
fatal  defect  as  to  said  exceptions;  and  held  also,  that  an  order  of  said  dis- 
trict court  of  the  said  May  term  to  have  the  said  bill  of  exceptions  en- 
tered as  having  been  presented  and  allowed  as  of  a  previous  term  of  the 
court,  is  a  nullity.  The  court  has  no  power,  by  this  mode,  of  extending 
the  time  for  the  making  and  signing  and  filing  a  bill  of  exceptions  be- 
yond the  teriQ.    [See  cases  cited  above.] 

3.  Tkbms  or  Court;  Adjournments,  Where  the  February  term  of  the  dis- 
trict court  was  continued  to  the  24th  of  May  next  tiiereafter,  and  the 
court  did  not  convene  on  the  said  24th  pursuant  to  adjournment,  the 
court  is  legally  open  until  it  adjourns  sine  die,  or  expires  by  law. 

4.  Chanob  of  Vknue;  Pr^udice  of  Judge,  on  New  THal.  Neither  unfavor- 
able comments  as  to  the  innocence  of  a  defendant  in  a  criminal  case, 
after  a  verdict  of  guilty  by  a  jury,  made  by  a  trial  judge  upon  the  evi- 
dence introduced  in  the  case,  when  passing  sentence  upon  such  defend- 
ant, nor  adverse  rulings,  nor  errors  of  judgment,  of  themselves  amount 
to  prejudice  on  the  part  of  a  judge  so  as  to  compel  a  removal  of  the  case 
(upon  a  new  trial  granted  by  the  supreme  court)  to  the  district  court  of 
some  county  in  a  different  judicial  district.  {Smith  v.  Slate,  1-365;  Statt 
V.  Home,  9-119;  Emporia  v.  Volmer,  12-622;  StaU  v.  Winner,  17-306;  StaU  •. 
Adams,  20-311;  HerbeH  v.  Beathard,  26-752;  StaU  v.  Furbeck,  29-533,  536; 
StaU  V.  Bohan,  15-416.] 
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■L  Dbawino  JuBOBft;  AUendanee  of  Depikiy'Sheiriff.  The  mere  &ct  that  a 
deputy-sheriff  was  present  at  the  county  clerk's  office  to  attend  and  wit- 
ness the  drawing  of  a  jury,  and  after  such  drawing  signed  the  certificate 
of  the  drawing  with  the  county  clerk  and  the  two  justices  of  the  peace 
of  the  county,  who  also  attended  such  drawing  in  accordance  with  the 
act  for  the  selection  of  jurors^  where  the  names  of  all  the  jurors  were 
drawn  from  the  jury  hox  by  such  county  clerk  in  the  presence  of  all  of 
such  parties,  furnishes  no  cause  to  discharge  or  set  aside  the  jurors  so 
drawn.    [SUUe  v.  Yordi,  80-223.] 

6L  Homicidb;  Self-Defense;  Instructions,  Upon  the  trial  of  a  defendant 
charged  with  murder,  where  the  defense  is  made  solely  on  the  ground 
that  the  homicide  was  justifiable,  as  having  been  committed  in  self- 
defense,  hdd,  that  the  instructions  as  to  the  defense  are  not  erroneous 
when  it  clearly  appears  therefrom  that  the  jury  were  directed  that  all 
the  law  demands  is,  that  there  shall  be  reasonable  apprehensions  of  im- 
minent danger,  and  of  the  reasonableness  of  this  apprehension  the  jury 
are  to  be  the  judges,  but  the  threats  and  circumstances  upon  which  this 
apprehension  rests  must  not  only  tend  to  lead  to  the  belief  of  such  dan- 
ger, but  they  must  force  the  belief  upon  the  mind,  and  then  the  belief 
must  be  reasonable,  and  such  as  reasonable  men  act  on.  [State  v.  Potter, 
13-415;  State  v.  Rogers,  1&-78;  State  v.  SooU,  24-68;  State  v.  Home,  »-119, 
120;  SkOe  p.  Staehhouse,  24-452.] 

Appeal  from  Saline  District  Court 

Invobmatioh  for  murder,  charging  Bohan  with  the  felonioas 
killing  of  Thomas  Anderson,  at  the  county  of  Saline,  in  No- 
vember 1874.  Bohan  was  tried  at  the  March  Term  1875  of 
the  district  court,  found  guilty  of  murder  in  the  second  de- 
gree, and  sentenced  to  confinement  in  the  penitentiary  for 
twenty  years.  On  his  appeal  to  this  court,  such  sentence  was 
set  aside,  and  a  new  trial  granted.  (15  Eas.  407  to  419.)  A 
second  trial  was  had  at  the  February  Term  1876  of  the 
district  court.  Bohan  was  again  convicted  of  murder  in  the 
second  degree,  and  was  sentenced  to  confinement  in  the  peni- 
tentiary for  the  term  of  his  natural  life;  and  he  now  again 
appeals  to  this  court.  The  errors  complained  of,  and  many  of 
the  facts,  are  stated  and  discussed  in  the  briefs  of  counsel. 
Other  questions  of  fact,  and  several  questions  of  practice,  will 
appear  in  the  opinion,  infra.  The  charge  to  the  jury  (upon 
which  several  errors  are  assigned,)  is  very  voluminous.  After 
defining  and  explaining  the  several  degrees  of  felonions  homi- 
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cide,  and  defining  the  terms  **  maliciouely/*  "purpoBely," 
"  deliberately /'  and  "  premeditatedly,"  the  court  read  the  in- 
formation, and  then  further  instructed  the  jury  as  follows: 

— To  this  charge  so  stated  in  the  information,  the  defendant 
has  pleaded  "  not  guilty."  He  is  therefore  to  be  considered  by 
you  innocent,  untu  proven  guilty  beyond  a  reasonable  doubt 
—  innocent  of  the  crime  charged,  and  innocent  of  each  and 
every  element  and  ingredient  of  such  crime;  innocent  of  the 
facts  alleged,  and  innocent  of  any  guilty  intent  or  connection 
therewith.  With  this  presumption  of  innocence  the  law  has 
for  ages  wisely  and  properly  invested  all  defendants  charged 
with  crime,  and  you  should  give  this  defendant  on  trial  the 
benefit  of  this  presumption  of  innocence  in  the  outset,  and  let 
it  run  with  him  throughout  the  trial,  until  it  shall  be  over- 
thrown by  the  testimony,  when  applied  to  the  law,  and  his 
guilt  appears  beyond  a  reasonable  doubt.  And  where  there  is 
a  reasonable  doubt  in  your  minds  in  which  of  two  or  more  de- 

frees  th6  defendant  is  guilty,  you  can  convict  of  the  lowest 
egree  only. 

in  contemplation  of  law,  the  charge  against  the  defendant 
covers  and  includes  the  two  degrees  of  murder,  and  the  four 
degrees  of  manslaughter  known  to  and  defined  by  our  statute; 
and  by  the  law  of  this  state  you  are  to  consider  each  and  all 
of  these  degrees;  and  you  can  find  the  defendant  guilty  of  ei- 
ther, or  neither,  of  these  crimes,  as  you  may  think  the  &ctB 
and  the  law  will  warrant.   ♦   ♦   * 

What  then  are  excusable  and  justifiable  homicide?  These 
are  defined  by  our  statutes,  and  I  quote  sections  9  and  10  there- 
from. IHere  the  court  read  said  sections  from  the  statute^  Gen, 
Stat,  pp,  S19y  SW."]  And  again,  at  common  law  homicide  is 
excusable  "when  one  in  doing  a  lawful  act,  without  any  intent 
to  hurt,  unfortunately  chances  to  kill  another; "  and  justifiable 
homicide,  for  the  purposes  of  this  case,  is  covered  by  the  fore- 
going statutory  definitions.  If  then,  the  alleged  homicide  in 
this  case  was  committed  under  such  circumstances  as,  or  in  a 
case  where,  by  our  statute  or  by  the  common  law,  such  homi- 
cide was  justifiable,  or  excusable,  you  must  return  a  verdict  of 
not  guilty. 

Manslaughter  at  the  common  law  is,  "where  the  alleged 
killing  happens  either  on  a  sudden  quarrel,  or  in  the  commis- 
sion of  an  unlawful  act,  without  any  deliberate  intent  of  doing 
any  mischief  at  all."   *   *   * 

The  counsel  for  the  defendant  in  the  opening  of  their  case 
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to  you,  stated^  amon^  other  things,  that  they  admitted  the  kill- 
ing,  but  said  the  defendant  was  justified;  or  in  other  words, 
that  this  is  a  case  of  justifiable  homicide.  The  defendant  on 
the  stand  admitted  the  killing,  but  said  he  did  it  through  fear 
of  injury.  The  question  then,  whether  this  was  justifiable 
homicide,  or  not,  seems  to  be  the  principal  question  in  this 
case. 

In  giving  you  the  definition  of  justifiable  homicide,  as  pre- 
scribe by  our  statutes,  I  use  mainly  the  lan^a^e  of  section  9 
of  our  crimes  act.  It  is,  "when  committed  in  lawful  defense" 
of  any  person^  ^^  when  there  shall  be  a  reasonable  cause  to  ap- 
prehend a  design  to  commit  a  felony,  or  to  do  some  great  per- 
sonal injury,  and  there  shall  be  immediate  danger  of  such 
design  being  accomplished."  And  with  reference  to  this  ques- 
tion our  supreme  court  has  laid  down  the  following  rule: 
"  On  a  trial  for  murder,  if  the  defendant  relics  on  a  supposed 
necessity  for  the  killing  as  a  justification  or  excuse,  the  rule  to 
be  applied  is,  that  the  accused  must  have  believed  that  he  was  in 
immediate  and  actual  danger  of  his  life  from  the  deceased,  and 
his  belief  must  rest  on  rea0onable  grounds,  and  the  party  from 
whom  the  danger  is  apprehended  must  be  making  some  at- 
tempt to  execute  his  design,  or  at  least  be  in  an  apparent  situ- 
ation to  do  so,  and  thereby  induce  a  reasonable  belief  that  he 
iiktends  to  do  so  immediately."  A  defendant  cannot  then  be 
excused  because  he  thought  he  was  justified,  or  thought  that 
he  was  in  immediate  peril ;  but  his  belief  must  have  been  well 
founded  on  reasonable  circumstances. 

The  law  of  self-defense  rests  in  and  is  founded  upon  the 
natural  right  of  every  man  to  protect  his  own  life  and  person 
against  every  unlawful  assault  upon  them  by  another.  When 
this  defense  is  therefore  made  in  any  case  of  homicide,  a  jury 
should  listen  to  it,  and  carefully  weigh  the  circumstances  of  the 
killing,  in  connection  with  all  the  other  testimony  in  the 
case.  Mere  apprehension  that  a  person  designs  to  kill  another, 
or  to  commit  personal  injury  upon  him,  is  not  suflicient  to  au- 
thorize such  other  to  commence  an  attack,  and  to  take  life. 
Such  an  act  would  be  murder.  But  in  cases  where  a  person 
attacks  another,  attempting  to  execute  such  a  design  upon  life 
or  person  immediately,  or  attacks  and  is  in  an  apparent  situa- 
tion so  to  do,  thereby  "creating  a  reasonable  belief  in  such  other 
that  such  design  is  about  to  be  accomplished  immediately,  then 
such  other  can  take  the  life  of  such  assailant,  and  it  is  justifia- 
ble homicide. 

And  again,  another  rule:  When  from  the  nature  of  an  at- 
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tack,  the  circamstances  immediately  preceding  it,  there  is  a 
reasonable  ground  for  a  man  to  believe,  and  he  does  believe, 
that  there  is  a  design  to  destroy  his  life,  or  commit  any  felony 
upon  his  person,  the  killing  of  the  assailant  will  be  jastifiable 
homicide,  aithouj^h  it  should  afterward  appear  that  no  felony 
was  intended.  The  rule  being,  you  should  jndge  a  defendant 
under  the  circumstances  in  which  he  was  placed;  and  if  a  rear 
sonable  and  judicious  man  would  have  been  alike  honestly 
mistaken  as  to  the  reality  of  the  danger,  then  yon  should  ex- 
cuse him. 

The  law  allows  also  an  individual  in  defense  ot  his  person 
or  property  to  use  such  mumjs  as  are  necessary.  In  the  situa- 
tion and  use  of  these  means,  he  must  of  necessity  exercise  his 
own  judgment;  but  he  acts  at  his  peril,  and  if  he  goes  beyond 
what  is  necessary  to  accomplish  the  object,  and  violates  the  law^ 
he  must  abide  the  consequences.  In  the  exercise  of  his  judg> 
ment  he  must  act  rationally.  On  this  question  of  excusable  or 
justifiable  homicide,  you  should  carefully  examine  and  con- 
sider all  of  the  testimony  in  the  case,  both  for  the  prosecution 
and  for  the  defense;  and  then  if  there  should  remain  in  your 
minds  a  reasonable  doubt  as  to  whether  the  homicide  was  ex- 
cusable or  justifiable,  and  as  to  whether  a  crime  had  been  com- 
mitted or  not,  you  should  give  the  defendant  the  benefit  of 
that  doubt,  and  acquit 

We  now  draw  towards  the  testimony  in  this  case.  In  decid- 
ing the  question  then,  as  to  whether  this  was  a  case  of  justifi- 
able homicide  or  not,  you  should  first  decide  the  position  and 
condition  of  the  parties  when  the  killing  took  place;  what  the 
deceased  was  doing;  where  he  was;  his  physical  condition; 
what  dangerous  Weapons  he  had,  if  any;  how  the  parties  came 
together;  what  caused  the  shot;  where  the  defendant  got  his 
weapon,  and  at  what  precise  point  of  time  the  defendant  fired 
that  fatal  shot;  and  in  fine,  as  to  all  the  circumstances  of  the 
transaction,  and  then  apply  the  rules  I  have  given  you,  and  say 
if  the  defendant's  life  was  then  and  there  in  immediate  danger 
of  being  taken — if  he  thought  so,  and  if  he  had  reasonable 
grounds  so  to  think. 

It  seems  that  a  scuffle  (as  it  has  been  termed)  was  had  be- 
tween the  defendant  and  the  deceased,  and  others,  and  the 
defendant  was  taken  and  put  out  of  the  saloon  into  the  barber- 
shop. Now  I  say  to  you,  that,  according  to  the  testimony, 
nothing  had  been  done  up  to  this  time  upon  the  part  of  the  de* 
ceased  that  should  warrant  the  defendant  by  any  means  to  take 
his  life;  and  the  defendant  has  testified  on  the  stand  that  he 
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did  not  shoot  the  deceased  on  account  of  this  scuffle,  or  anj 
prior  difficulty.  Tou  should  then  consider  what  the  defendant 
was  doing  while  he  was  out  of  the  saloon.  The  testimony  va- 
ries perhaps  as  to  the  time  that  elapsed  from  the  time  de- 
fendant was  put  out  of  the  saloon  until  he  did  the  shooting. 
Here  was  time  for  reiSection,  deliberation  and  premeditation, 
for  the  defendant  to  decide  what  he  would  do.  And  if  you 
should  believe  the  defendant  during  this  time  formed  the*  in- 
tention to  kill  the  deceased,  and  then  in  pursuance  of  such  in- 
tention should  go  and  kill  him,  whether  he  went  back,  into 
the  saloon  and  did  so,  or  whether  he  stood  on  the  outside,  it 
would  be  murder  in  one  of  the  degrees  according  as  you 
might  find  deliberation  and  premeditation,  as  I  have  defined 
them. 

The  defendant  had  no  right  to  return  into  the  saloon  and  to 
renew  or  commence  an  attack  on  the  deceased,  and  if  he 
should  do  so  he' would  be  responsible  for  all  that  followed. 
No  man  has  a  right  to  commence  an  attack  upon  another  and 
then,  if  he  should  kill  his  adversary  in  the  fieht  growing  out 
of  such  attack  of  his,  to  screen  himself  behind  the  plea  of  self- 
defense.  But  if  you  shctuld  believe  that  defendant  during  this 
time  he  was  out  of  the  saloon  did  not  form  anv  intent  to  kill 
the  deceased,  or  to  renew  the  attack  or  quarrel,  then  I  say  to 
vou  that  he  had  the  right  to  return  into  the  saloon,  it  being 
nis,  and  to  remain  there,  about  his  lawful  business,  as  proprie- 
tor or  otherwise;  for  no  man  is  obliffed  'to  flee  from  his  own 
property;  and  if  the  deceased  should  attack  him,  either  by 
nimself,  or  together  with  his  brother  William,  (if  the  defend- 
ant should  so  return,)  and  the  defendant  should  then  kill  the 
deceased,  vou  should  then  ask  yourselves  if  it  was  done  in  self- 
defense;  that  is,  if  it  was  justifiable,  and  he  was  in  the  danger 
I  have  described  above.  JBut  if  in  such  a  case  the  two  broth- 
ers should  attack  the  defendant,  and  the  defendant  was  in  the 
imminent  peril  that  I  have  mentioned  from  the  one  only,  then 
he  should  kill  that  one  only,  and  not  the  other.  He  should  go 
only  so  far  as  necessary,  and  do  only  such  acts  as  were  nece&- 
saiy  for  his  own  defense.  If  the  two  should  attack  him,  and 
vou  should  believe  he  killed  William  first,  or  disabled  him,  so 
he  was  in  danger  no  longer  from  him,  you  should  then  inquire 
of  the  condition  of  things  as  between  defendant  and  Thomas, 
and  ask  yourselves  if  it  was  necessary  to  kill  him  also.  Upon 
this  precise  point  the  defendant  testified  on  the  stand,  on  the 
direct  examination,  that  he  shot  William  first;  and  then  on 
cross-examination,  after  giving  the  position  of  Thomas  with  a 
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billiard  cue  in  his  hand,  said  substantially  among  other  things, 
and  for  his  reason  of  killing,  that  he  shot  him  solely  and  alone 
because  he  had  that  billiard  cue  in  hia  hand,  and  for  the  reason 
lie  was  coming  at  him;  that  he  had  nothing  against  him  in  the 
world.  And  upon  questions  of  his  own  counsel,  he  enlarged, 
and  said, "  The  only  reason  I  shot  him  was,  I  made  up  my  mind 
I  could  not  get  away  from  him  without  his  striking  me,  and  if 
he  hit  me  I  was  a  goner.  He  was  coming  at  me  at  the  time." 
Now  if  you  should  believe  this  testimony  of  the  defendant,  and 
believe  that  the  positions  of  the  parties  and  circumstances  at 
the  time  the  shooting  took  place  were  as  testified  to  by  defend- 
ant, then  you  should  ask  yourselves,  under  the  rules  I  have 
?'ven  you,  if  under  those  circumstances  it  was  necessary  to  kill 
homas,  and  that  defendant  was  justified  in  so  doing.  In 
whatever  position  you  should  find  and  believe  the  parties  were 
in  at  the  time  of  giving  the  fatal  shot  to  Thomas,  you  should 
apply  the  same  rules.   *  *  * 

The  testimony  of  W.  B.  Tuitt  ajs  to  the  statements  of  the 
defendant  was  admitted  upon  the  question  of  malice,  and  for 
the  purpose  only  as  may  throw  light  upon  the  condition  of 
the  mind  of  the  defendant  at  the  time  of  the  shooting,  to- 
ward Thomas  Anderson,  and  the  acts  defendant  committed 
upon  him.  And  you  should  remember  that  the  malice  yon 
are  to  find  in  this  case  is  malice  in  the  killing  of  Thomas. 
"With  the  killing  of , William,  or  the  malice  in  his  killing, 
you  have  nothing  to  do,  only  so  far  as  you  may  think  they 
are  so  intimately  and  instantaneously  connected,  that  the  one 
transaction  may  and  does  tiirow  lignt  upon  and  characterize 
the  other. 

Ton  are  the  exclusive  judges  of  the  testimony,  as  to  its 
weight,  and  the  credibility  of  the  witnesses.  It  is  for  you  to 
say  what  has  been  proven,  or  disproven;  and  you  are  to  try 
and  to  decide  this  case  upon  the  case  as  made  in  court  Too 
cannot  under  your  oaths  take  into  consideration  any  belief 
you  may  have  had,  or  suppose  occurrences  about  the  transac- 
tion charged.  Take  the  testimony  in  the  case,  and  with  such 
reason,  judgment,  and  discretion  as  you  have,  together  with 
Buch  general  knowledge  as  is  common  to  all  mankind;  apply 
the  facts  to  the  law  I  have  given,  and  make  up  your  verdict 
accordingly. 

In  summing  up  the  testimony  upon  any  given  question, 
you  should  not  alone  count  witnesses.  It  is  not  always  the 
most  satisfactory,  neither  is  it  the  most  certain  of  the  truth. 
The  questions  are.  What  did  the  witness  swear  to?    How 
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much  did  ho  know?  Was. he  positive,,  or  uncertain  and 
equivocating?  What  were  his  means  of  knowledge  of  the 
transactions  or  matters  he  testified  about?  What  is  the  char- 
acter of  the  witness  for  truthfulness?  Is  he  credible?  What 
interest  has  he  in  the  result  of  the  trial?  or  what  Mendship 
for  either  party,  or  ill-feeling  toward  the  other,  that  would  ,be 
liable  to  swerve  him  from  the  truth?  What  was  the  appear- 
ance  and  demeanor  of  the  witness  on  the  stand?  How  does  his 
Btory  harmonize  with  the  main  and  certain  facts  of  the  case? 
Has  he  testified  falsely,  knowingly,  upon  any  material  point  in 
the  case;  and  if  so,  is  he  worthy  of  belief  at  all?  And  in 
case  of  the  defendant,  you  have  the  right  to  take  into  consid- 
eration the  great  interest  he  haa  in  your  verdict. 

It  has  leaked  in  here  during  the  trial,  in  one  way  and  an- 
other, that  this  defendant  has  been  heretofore  tried  for  the 
killing  of  Wm.  N.  Anderson,  and  acquitted,  and  heretofore 
tried  in  this  case  and  convicted,  and  a  new  trial  ordered. 
With  these  matters  you  have  nothing  to  do.  You  do  not 
know  the  circumstances  under  which  those  verdicts  were 
given.  The  testimony  may  have  been  quite  difi5Brent  from 
that  before  you  now.  For  these  and  many  other  good  rea- 
sons, I  say  to  you,  you  should  not  consider  them,  or  either  of 
them,  for  a  moment.  Let  them  therefore  I  beseech  you  be 
stripped  from  your  minds,  and  decide  this  case  under  your 
own  judgments  and  consciences,  on  the  law  and  testimony  of 
this  case.  Ton  would  be  untrue  to  yourselves,  indeed,  if  you 
should  let  the  opinions  of  others  answer  for  you  in  this  case, 
or  let  them  bias  or  swerve  you  in  the  least 

Other  portions  of  the  instructions  are  omitted,  not  being 
complained  of.  The  jury  found  the  defendant  guilty  as 
charged,  and  he  brings  the  case  here  on  appeal. 

StUlings  ^  Ferdony  J.  Q.  Mohler^  and  J.  Q,  Spivet/j  for  appel- 
lant: 
This  is  probably  the  most  peculiar  case  ever  tried  in  the 
ooukts  of  Kansas.  On  the  8d  of  November  1874,  at  Brook- 
ville,  in  the  county  of  Salina,  the  defendant  Bohan  killed 
Thomas  Anderson  and  William  IS".  Anderson  at  the  same 
time,  and  under  precisely  the  same  circumstances.  At  the 
term  of  said  court  immediately  following  the  homicide,  in- 
formations were  filed,  charging  Bohan  with  the  murder  of 
both  of  said  persons — there  being  two  informations,  charging 


Digitized  by 


Google 


86  SUPREME  COURT  OP  KANSAS. 

The  State  v.  Bofaan. 

two  separate  murders.  At  the  same  term  of  court,  tbe  case 
for  tSe  killing  of  Thomas  Anderson  was  tried,  and  the  de- 
fendant was  convicted  of  murder  in  the  second  degree,  and  sen- 
tenced by  the  court  to  confinement  and  hard  labor  for  twenty 
years.  {The  State  v.  Bohan^  16  Kas.  407.)  At  the  next  term  of 
the  court,  March  1875,  the  trial  of  defendant  for  the  killing 
of  William  N,  Anderson  was  had,  and  he  was  acquitted  of  the 
alleged  crime.  The  entire  record  of  the  case  here,  and  in  The 
State  V.  Bokan^  16  Kas.  407,  shows  beyond  all  question  that  the 
killing  of  the  two  men,  Thomas  and  William  N.,  was  done 
under  precisely  the  same  circumstances.  If  the  killing  of  Wil- 
liam N.  Anderson  was  not  a  crime,  it  is  impossible  that  the  kill- 
ing of  Thomas  Anderson  could  be  one;  for  upon  the  testimony 
it  would  be  absurd  to  say,  that  he  was  guilty  of  a  felonious 
homicide  in  the  one  case,  and  wholly  innocent  in  the  other. 
Of  course  we  do  not  deny  the  proposition  that  on  the  same 
facts  one  jury  might  differ  from  another;  but  when  we  re- 
member that  the  defendant  shot  and  killed  both  Thomas  and 
William  N.  at  the  same  time — that  he  was  tried  a  few  days 
after  the  act,  against  his  protest,  and  convicted  for  the  felo- 
nious homicide  of  Thomas,  and  a  few  months  afterward  was 
tried  in  the  same  locality  for  the  felonious  homicide  of  Wil- 
liam, and  honorably  acquitted,  it  is  at  least  reasonable  to  be- 
lieve that  such  first  verdict  was  the  result  of  prejudice,  pas- 
sion, and  local  and  misinformed  opinion.  As  a  circumstance 
in  the  case,  we  have  a  right  to  assume  that  at  the  trial  for  the 
killing  of  William  N.  Anderson,  the  public  mind  had  settled 
down  to  fairness  and  justice — was  then  in  a  Condition  to  judge 
a  man  as  he  should  be  judged — that  the  passion  and  excite- 
ment, the  frenzy,  which  we  all  know  take  possession  of  the 
people  upon  the  appearance  of  a  great  crime,  had  passed  away, 
and  that  on  the  second  trial,  judgment,  discretion  and  calm- 
ness had  supplanted  excitement  and  frenzy.  And  we  submit, 
that  on  general  principles,  the  record  of  this  case  exhibits  a 
state  of  affairs  that  not  only  justify  but  demand  a  reversal  of 
the  judgment  herein;  that  outside  of  specific  error,  an  igno- 
rance upon  the  part  of  the  jury,  a  prejudice  on  the  part  of  the 
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court,  and  a  fear  of  popular  opinion  on  his  part,  produced  the  ' 
rulings  and  judgment  to  which  we  object,  and  which  by  every 
just  principle  of  the  administration  of  criminal  law,  we  de- 
mand shall  be  reversed.  It  is  unparalleled  in  the  history  of 
judicial  proceedings,  that  precisely  the  same  acts,  done  exactly 
at  the  same  time,  under  the  same  circumstances,  can  in  law 
and  in  fact,  be  an  innocent  act,  and  a  guilty  act — a  crime,  and 
not  a  crime.  Yet  to  this  result  have  we  come  in  this  case.  In 
view  of  the  singular  history  of  this  case,  and  its  surroundings, 
a  more  than  ordinary  fine  sight  should  be  drawn  on  this  judg- 
ment; and  yet  we  claim  this  is  not  necessary,  for  we  contend 
that  most  flagrant  errors  have  been  committed. 

1.  When  the  case  was  called  for  hearing,  the  defendant  filed 
his  petition  for  a  change  of  venue,  on  account  of  the  preju- 
dices of  the  presiding  judge,  and  testimony  was  introduced 
on  said  application,  from  which  it  appears  that  the  judge  had 
previously  refused  to  change  the  venue,  and  compelled  a  trial 
in  the  midst  of  a  highly-excited  state  of  public  clamor;  that 
he  had  during  the  trial  admitted  testimony  against  the  de- 
fendant in  defiance  of  rulings  of  the  supreme  court,  which 
were  presented  to  him  at  the  time;  that  such  ruling  against 
the  defendant  was  condemned  by  the  supreme  court,  in  15 
Kas.  411.  By  the  fair  weight  of  the  evidence,  it  is  shown 
that  he  had  expressed  his  deliberate  conviction  in  the  case, 
prior  to  this  trial  thereof.  The  record  shows  that  the  sub- 
stance of  the  testimony  in  this,  the  second  trial,  was  the  same 
as  in  the  former  trial ;  yet,  while  on  the  previous  trial  he  sen- 
tenced the  defendant  to  twenty  years  imprisonment,  he  now 
on  precisely  the  same  kind  of  a  verdict,  has  sentenced  the  de- 
fendant to  the  penitentiary  at  hard  labor  for  the  term  of  his 
natural  life.  The  right  of  the  defendant  in  every  criminal  ac- 
tion to  be  tried  by  a  judge  free  from  bias  and  prejudice  is  as 
sacred  as  is  his  right  to  be  tried  by  jurors  free  from  bias  and 
prejudice;  and  even  more  so,  as  the  power  and  influence  of 
the  judge  are  far  greater  than  that  of  any  one  juror.  "The 
character  of  the  case  on  trial  affects  the  question  to  some  ex- 
tent   Where  the  penalty  may  be  death,  or  a  long  term  of 
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imprisonment,  the  trial  judge  should  listen  with  more  care  to 
the  testimony  presented  to  show  his  bias  or  prejudice,  and  a 
reviewing  court  will  more  closely  scrutinize  the  record  and 
give  less  weight  to  the  presumption  in  favor  of  the  correctness 
of  the  ruling,  than  where  the  penalty  can  only  be  a  fine,  or  a 
short  imprisonment  in  the  county  jail.**  (12  Kas.  627.)  Apply- 
ing this  rule,  this  court  will  "closely  scrutinize**  this  record,  it 
being  a  case  of  imprisonment  for  life.  Look  at  the  testimony, 
as  to  what  the  judge  said;  his  former  rulings  in  the  case;  his 
disregard  of  decisions  of  this  court;  his  conversations  and 
statements;  his  final  judgment  and  sentence.  He  presided  at 
this  trial  against  the  protests  and  protestations  of  the  defend- 
ant, sustained  and  supported  by  unanswered  testimony.  On 
the  same  verdict  as  rendered  before,  he  pronounced  a  more 
severe  and  harsh  sentence.  If  all  this  does  not  show  preju- 
dice, evidence  cannot  show  it.  If  the  extra-judicial  and  ex- 
traordinary "statement**  of  the  judge  can  outweigh  all  this, 
the  section  of  the  statute  that  allows  the  change  for  this  cause 
had  as  well  be  repealed.  But  we  submit,  that  the  cause  speci- 
fied in  §  173  of  the  criminal  code  is  properly  presented  in  the 
manner  specified  in  §177,  and  that  according  to  the  doctrine 
of  Smith  V.  The  State,  1  Kas.  865,  the  showing  by  the  defend- 
ant on  his  application  was  all  that  was  required. 

2.  The  court  erred  in  not  quashing  or  setting  aside  the 
jurors  ordered  and  drawn  2d  March  1876.  Ajurytotrya 
citizen  can  only  be  drawn  according  to  law — by  the  persons 
in  whom  the  law  has  vested  this  high  power.  This  position 
is  so  plain  that  it  would  be  idle  to  discuss  it  The  power  to 
draw  a  jury  from  the  box  is  conferred  upon  certain  designated 
persons.  (See  §11,  page  535,  and  §23,  page  538,  Gen.  Stat.) 
From  this  it  appears  that  no  deputy-sheriff  is  intrusted  with 
this  delicate  power,  no  more  than  a  school  trustee,  county 
surveyor,  county  attorney,  or  any  other  oflSicer  not  named  in 
the  law.  Yet  the  testimony  in  this  case  shows  that  a  certain 
L.  M.  Tuttle,  who  was  then  a  deputy-sheriff,  participated  in 
the  drawing  of  the  jury,  and  such  participation  rendered  the 
whole  drawing  illegal. 
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8.  The  court  instrdcted  the  jnry,  "that  the  defendant  can- 
not  be  excused  because  he  thought  he  was  justified;  or  thought 
that  he  was  in  immediate  peril;  but  his  belief  must  have 
been  weU-fowtded  on  reasonable  circumstances."  *  *  .  * 
"The  rule  being,  you  should  judge  a  d-efendant  under  the 
circumstances  in  which  he  was  placed;  and  if  a  reasonable  onrf 
judicious  man  would  have  been  alike  honestly  mistaken  as 
to  the  reality  of  the  danger,  then  you  should  excuse  him/' 
*  *  *  "In  the  exercise  of  his  judgment  he  (defendant) 
must  act  rationaUr/.*^  *  *  ♦  "Apply  the  rules  I  have  given 
you,  and  say,  if  the  defendant's  \\fe,was  then  and  there  in  imr- 
mediate  danger  of  being  taken — if  he  thought  so — and  if  he 
had  reasonable  grounds  to  so  think."  ♦  *  ♦  "According  to 
the  testimony,  nothing  had  been  done  up  to  this  time,  upon 
the  part  of  the  deceased,  that  should  warrant  the  defendant  by 
any  means  to  take  his  life;  and  the  defendant  has  testified  on 
the  stand  that  he  did  not  shoot  the  deceased  on  account  of  this 
Bcuffle,  or  any  prior  difficulty.^'  *  *  ♦  "Here  was  time 
for  refiection,  deliberation,  and  premeditation,  for  the  defend- 
ant to  decide  what  he  would  do."  ♦  ♦  ♦  "And  ask  your- 
selves if  it  was  necessary  to  kill  him  also."  ♦  *  ♦  "You 
should  ask  yourselves  if  it  was  necessary  to  kill  Thomas." 

In  considering  the  above  several  charges  of  the  court,  let 
us  remember  the  rule  laid  down  in  Home  v.  The  Staie^  1  Kas. 
78:  "It  was  urged  in  argument  that  the  court  had  in  other 
parts  of  the  charge  ^veri  the  true  rule  of  law  as,applicable 
to  this  point;  but  as  this  was  a  separate  charge  it  is  impossi- 
ble for  us  to  say  that  it  was  not  the  controlling  one  with  the 
jury."  In  the  instructions  quoted,  the  proposition  is  asserted, 
that  defendant  could  not  be  excused  if  he  thought  he  was 
in  immediate  peril,  but  his  belief  must  have  been  i^eK-founded, 
on  reasonable  circumstances.  We  submit  that  this  instruc- 
tion goes  far  beyond  any  doctrine  laid  down  by  this  court. 
A  point  well-taken  in  the  law,  is  an  established  proposition. 
A  belief  weU-foxiudei,  is  a  belief  based  upon  actual  facts,  not 
merely  upon  reasonable  circumstances  leading  to  and  pro- 
ducing a  belief  upon  which  a  &ir  and  reasonable  being  would 
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act    Bat  here  the  court  tells  the  jury  it  mast  be  well-foundedy 
that  is,  it  must  be  so.  '  In  The  State  v.  Home^  9  Eas.  129,  this 
court  did  not  say  the  belief  must  be  well-founded,  but  only 
that  the  '^  circumstances  must  not  only  tend  to  the  belief,  but 
must  force  the  belief  on  the  mind,  and  the  belief  must  be 
reasonable."    But  in  the  case  at  bar,  in  addition  to  all  this, 
the  court  below  instructed  the  jury  that  this  belief  must  be 
weK-founded — that  is,  the  foundation  for  this  belief  must  in  fact 
exist     No  matter  what  the  appearances,  how  likely  to  influ* 
ence  and  control  a  reasonable  mind,  if  in  point  of  fact  the  fiEhcta 
upon  which  the  belief  is  founded  do  not  exist,  no  matter  how 
prudently,  how  careAilly,  how  circumspectly,  defendant  acted, 
he  cannot  be  held  excused.     In  other  words,  if  a  person  warned 
of  the  attack  of  a  burglar  upon  his  house,  seeing  a  person  en- 
tering through  his  window  in  the  night  upon  which  he  was 
threatened,  and  of  which  he  was  warned,  fired  and  killed  a 
person  entering  his  window,  though  it  turned  out  that  the 
person  so  entering  was  his  son,  or  friend,  intending  no  harm, 
he  is  yet  guilty  because  his  belief  is  not  weU-founded.    This 
cannot  be  the  law.     In  The  State  v.  Potter^  IS  Eas.  425,  this 
court  says — '4f  the  conduct  of  the  deceased  was  sufficient  to 
induce  a  reasonable  belief  J"^    And  again,  in  The  State  v.  Hotoard^ 
14  Kas.  173 — ^Hhe  rule,  that  if  the  defendant  has  reasonable 
ground  to  apprehend  that  he  was  in  imminent  danger  he  is  jus- 
tified in  defending  himself."    And  same  case,  page  176  —  "a 
party  assailed  is  justified  in  acting  upon  the  £Ekcts  as  they  ap- 
pear  to  him^  and  is  not  judged  by  the  facts  as  they  are."    In  the 
instruction  under  discussion  the  court  below  told  told  the  jury 
the  converse  of  this  last  quotation  was  the  law,  that  no  matter 
how  the  facts  appeared  to  defendant,  his  belief  must  be  tre2{- 
founded.    We  submit  that  for  this  instruction  the  judgment 
must  be  reversed. 

Another  instruction  given  by  the  trial  judge  is  equally  erro- 
neous. He  told  the  jury  that  ^^if  a  reasonabk  and  judicious  man 
would  have  been  alike  mistaken  as  to  the  reality  of  the  danger,"  the 
defendant  should  be  excused.  We  submit  this  is  not  the  law.  No 
man  may  be  convicted  of  murder  simply  because  he  is  not  ^*a 
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reasonable  or  a  jvdidous  man;**  yet  containefd  in  this  proposition 
IB  the  legal  monstrosity,  that  where  a  jury  may  be  Convinced 
the  defendant,  under  the  circumstances  surrounding  him,  hon- 
estly  and  firmly  bdieves  he  was  in  imminent  peril,  yet  because 
they  also  believed  he  was  not  ^^ judicious"  he  must  be  convicted 
of  murder. 

And  again:  In  another  instraction  we  are  told  the  defendant 
must  act  "  rationally;  **  but  whether  rationally  "  upon  the  facts 
ts  ifiey  appear  to  him,"  (14  Kas.  187,)  or  not,  we  are  not  told. 
And  in  the  next  instruction,  the  jury  are  told  to  apply  the  rules 
theretofore  given,  and  "say"  {who  say?)  ^Uf  itie  defendants  life 
was  then  and  there  in  immediate  danger  of  being  taken — if 
he  thauffht  so — and  if  he  had  reasonabk  grounds  so  to  think." 
Here  are  three  distinct  propositions,  all  of  which  must  be 
found  in  order  to  excuse  the  defendant.  A  party  then  accord- 
ing to  this  instruction  is  not  to  be  judged  ^^upon  the  facts  as 
they  appear  to  him."  The  jury  are  to  say  "  if  his  life  was  in 
danger; "  and  if  they  fitil  to  find  that,  no  matter  what  he  be- 
lieved, or  what  the  grounds  of  his  belief,  or  the  reasonableness ' 
thereof,  he  must  be  convicted. 

And  we  submit  further, 'that  the  remarks  of  the  judge  upon 
the  facts  were  utterly  unwarranted  by  the  testimony  in  the 
ease,  and  were  calculated  to  influence  the  jury  against  defend- 
ant. Again,  the  remarks  that,  "Sere  was  time  for  refkctionj 
deliberation^  andpremeditationyfor  the  defendant  to  decide  what  he 
would  do" — is  a  most  flagrant  usurpation  of  the  province  of 
the  jury.  Whether  there  was  time  or  not  for  "  reflection,  de- 
liberation, and  premeditation"  is  purely  a  question  of  fact  for 
the  jury.  No  submission  of  the  question  to  the  jury  as  to 
whether  there  was  time  to  reflect,  to  deliberate,  to  premedi- 
tate, but  a  bald  instruction  to  the  jury  that  such  was  the  fact. 
With  due  respect  may  we  not  ask.  Have  the  times  of  Jeffireys 
come  again? 

We  quote  again  from  the  instructions:  "And  ask  yoursdoes 
if  it  was  necessary  to  kill  him  also."  "You  should  ask  your- 
selves if  it  was  necessary  to  kiU  Thomas"  No  proposition  is 
put  to  the  jury  in  this  connection  as  to  whether  the  defendant 
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ihxmght  it  necessary;  as  to  whether  he  thought  his  life  in,  peril" 
No  proposition  on  the  basis  of  "  ^  facts  as  thy  appear^  to 
him."  But  all  through  the  charge,  reiterated  .and  intensified 
instruotions  that  the  jury  must  determine  whether  th^  thought 
it  necessary;  and  if  they  did  not  think  so,  notwithstanding  the 
solemn  conviction  of  the  defendant  based  upon  ^^the  facts  as 
they  appeared  to  hiniy"  he  must  be  convicted.  We  respectfully 
submit,  that  there  can  be  found  no  case  in  the  annals  of  the 
criminal  jurisprudence  of  Kansas  where  more  frequent  and 
flagrant  violations  of  the  well-known  rules  of  law  have  been 
committed,  than  in  this  case;  and  we  beg  the  privilege  of  sug- 
gesting that  it  is  about  time  that  the  inferior  courts  of  the  state 
were  taught  that  the  decisions  of  this  court  are  binding  on 
them. 

John  Foster  J  county-attorney.  Saline  county,  for  The  State: 

1.  The  first  question  in  the  case  is,  as  to  what  portion  of  the 
transcript  is  legally  before  this  court,  and  what  alleged  matters 
of  error  can  this  court  consider?  The  appellant  must  file  a 
"transcript"  in  this  court  from  the  court  below;  (§  284,  crim- 
inal code;)  and  such  transcript  must  be  properly  authenticated; 
(§660,  civil  code.)  The  "transcript,"  or  pretended  record, 
brought  to  this  court  contains  914  pages.  The  only  authenti- 
cation in  this  record,  (except  as  to  an  information  on  page  9,)  is 
on  page  914,  in  these  words;  "That  the  above  and  foregoing 
is  a  full,  true,  complete  and  correct  copy  of  the  records  and 
papers  in  the  case  of  The  State  of  Kansas,  plaintiff,  v.  Barney 
Bohan,  defendant,  No.  168,  as  the  same  now  appears  of  record 
and  on  file  in  my  said  office."  The  record,  from  page  10  to 
79,  is  what  purports  to  be  a  bill  of  exceptions;  from  page  107 
to  114,  another;,  and  from  page  117  to  714,  still  another.  But 
wh^t  are  these  papers  from  pages  1  to  10,  and  from  75  to  107, 
and  pages  116  and  117?  and  what  authentication  have  they  in 
this. record?.  They  are  nowhere  referred  to  in. either  bill  of 
exceptions.  -  Is  it  claimed  that  pages  1  to  5  are  the  notices  of 
appeal?  There  is  no  service,  or  authentication;  neither  do 
the  papers  look  like  the  originals;  and  they  are  not  papers  or 
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records  of  the  case  in  the  court  below.  Is  it  claimed  that 
pages  76  to  107  are  copies  of  the  journal  of  the  court  below? 
They  are  nowhere  named  as  such— not  referred  to  in  either 
bill  of  exceptions,  nor  in  any  certificate.  The  appellant  care- 
fully designates  journal  entries  on  pages  66  to  71.  But  pa^es 
92  to  108,  and  116  and  117,  have  no  appearance  even  of  entries 
of  a  court  journal;  but  if  they  had,  "there  is  no  authority  for 
their  record;  and  a  copy  of  a  paper  from  a  book  of  records 
that  is  not  by  law  authorized  to  be  recorded,  is  of  no  validity; " 
7  Kas.  177;  1  Kas.  808;  9  Kas.  90;  1  Ohio  St.  411.  The  bill 
of  exceptions  (so-called)  on  the  overruling  of  motion  for  new 
trial,  has  no  date  except  the  filing  thereof,  6th  June  1876. 
There  is  no  evidence  when  it  was  signed,  and  it  cannot  be  re- 
garded as  part  of  the  record.  1  Ala.  817.  This  case  was  tried 
at  the  February  term  1876,  commencing  on  the  28th  of  Feb- 
ruary. The  next  term  thereafter  was  commenced  on  the  29th 
of  May.  (Oh.  71,  laws  1876.)    /  ^ 

If  the  court  finds  the  record  in  shape  to  consider  the  pages 
above  referred  to,  then  I  say  it  appears  that  the  bill  of  excep- 
tions on  overruling  the  motion  for  a  new  trial,  so-called,  was 
not  presented  and  signed  during  the  term  said  case  was  tried, 
and  is  therefore  no  part  of  the  record.  On  pages  90  and  96  it 
will  be  seen  that  the  February  term  of  court  was  extended  to 
the  24th  of  May,  and  was  in  no  manner  revived  or  heard  of 
more.  But  thb  bill  of  exceptions  was  not  signed  and  -filed 
during  the  trial  term.  It  could  not  be  signed  and  allowed 
beyond  the  term.  1  Kas.  146,  863;  14  Kas.  158;  19  Ohio,  446; 
18  Ohio  St.  280;  18  Kas.  562;  10  Ohio  St.  228.  The  paper 
signed  by  the  ex-attorney-general,  and  attached  to  the  record, 
is  a  nullity.  It  is  not  within  the  power  of  the  attorney-general, 
or  any  bther  attorney  in  the  case,  to  make  valid  any  such  rec- 
ord; 10  Kas.  688;  18  Kas.  563.  Ifeither  the  attorney-general, 
nor  even  a  judge,  can  extend  the  time  beyond  the  term  for 
making  a  bill  of  exceptions,  or  make  the  same  valid  if  signed 
thereafter.  To  sustain  the  alleged  waiver  of  the  ex-attorney- 
general,  is  to  hold  that  it  is  within  the  power  of  the  attorney- 
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general  to  make  or  unmake  any  bill  of  exceptionB  on  the  part 
of  the  state  whenever  he  chooses. 

And  the  so-called  ntmc  pro  tune  order  on  pjiges  104  and  105, 
if  made,  is  a  nullity.  6  Ohio  St.  12;  Nash's  PL  and  Prac.  1035; 
2  Sup.  Ot  Reporter,  268. 

2.  What  the  appellant  says  in  his  brief  regarding  the  '^  pe- 
culiarity of  this  case,"  the  former  trial  and  sentence,  and  the 
** passion,  excitement  and  frenzy"  of  the  people  of  Saline 
county,  will  be  passed  by  without  discussion,  as  being  not 
only  outside  the  record,  but  in  nowise  warranted  by  the  facts. 

Counsel  have  much  to  say  about  tftie  honorable  acquittal  of 
appellant  for  the  killing  of  William  N.  Anderson.  But  the 
record  in  that  case  is  but  slightly  referred  to  in  this,  and  I 
confess  entire  ignorance  of  the  rule  of  law  by  which  this  court 
can  judge  of  what  the  record  in  that  case  was,  or  in  what  man- 
ner, or  by  what  means  that  verdict  of  acquittal  was  obtained. 
On  page  613  of  this  record  it  will  be  seen  that  one  of  the 
jurors  in  that  case  of  acquittal  was  prosecuted  for  corrupt 
perjury;  (and  I  might  add,  escaped  conviction  by  a  mere 
technicality  in  the  charge.)  I  have  no  anxiety  about  the 
judge  of  the  14th  judicial  district.  He  is  abundantly  able  to 
defend  himself.  But  this  court  will  look  in  vain  through  this 
record  for  any  justification  of  counsel  for  the  strictures  against 
him.  The  record  here  shows  that  no  defendant  ever  had  a 
fidrer  or  more  impartial  trial  than  appellant.  Every  doubtful 
question  was  resolved  in  his  favor. 

3.  Turning  to  the  record,  and  the  first  substantial  claim 
of  error  is,  the  refusal  of  the*  change  of  venue  on  account  of 
the  prejudice  of  the  judge.  The  application  came  too  late, 
it  nowhere  appearing  that  the  grounds  thereof  had  come  to 
the  knowledge  of  appellant  since  the  last  preceding  continu- 
ance. An  examination  of  the  affidavits  submitted  on  the 
application  do  not  disclose  any  prejudice  or  any  improper  act 
or  word  on  the  part  of  the  trial  judge;  and  there  was  no 
error  in  refusing  to  change  the  place  of  trial.  Appellant 
claims  that  the  life-sentence,  on  the  last  trial,  as  against  the 
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twenty-year  senteDjCe,  on  the  first  trial,  is  evidence  of  prejo- 
dice.  So  far  from  such  being  the  case,  the  testimony  in  each 
case  shows  that  the  sentence  should  have  been  for  defendant's 
natural  life. 

4.  Another  claim  is  that  there  was  error  in  drawing  the 
jury.  A  special  venire  of  fifty  jurors  was  ordered  by  the 
court  under  §  28  of  ch.  54  of  general  statutes  of  1868.  By 
§§10  and  11  of  said  chapter,  it  will  be  seen  that  two  justices 
of  the  peace  of  the  county,  and  the  sherift',  in  person,  or  by 
his  under-sheriff,  shall  be  notified  by  the  county  clerk  to  be 
present  and  witness  the  drawing,  and  if  any  two  of.  them  oMend 
the  clerk  shall  proceed  to  draw  the  jury.  And  the  19th  sub* 
division  of  §1  of  ch.  104  of  Qen.  Stat,  of  1868,  reads,  "The 
term  *  sheriff '  may  be  extended  to  any  person  performing  the 
duties  of  the  sheriff,  either  generally,  or  in  special  cases.''  It 
is  not  shown  that  either  the  sheriff,  or  bis  under-sheriff,  at- 
tended the  drawing.  Neither  does  it  appear  that  the  sheriff 
vcras  not  notified,  and  it  is  not  shown  that  any  unfairness  oc» 
curred  at  said  drawing.  If  it  can  be  called  an  error,  it  was- 
immaterial  and  technical,  and  did  not  in  any  manner  affect 
the  substantial  rights  of  appellant  A  similar  objection  was 
raised  in  Forsythe  v.  The  StatCy  6  Ohio,  21,  and  was  by  the 
court  held  technical.  The  court  said,  "We  have  never  known 
in  this  state  of  an  objection  of  this  kind  before.  The  profes* 
sion,  by  universal  consent,  refuse  to  notice  such  matters,  aa 
they  in  no  way  endanger  a  fair  trial." 

5.  Isolated  extracts  and  sentences  are  taken  from  the  charge 
of  the  court,  by  the  appellant,  and  complained  of  here  as  er» 
roneous.  The  charge  should  be  read  and  considered  as  a 
whole;  and  when  so  read,  I  submit  there  is  no  error  therein. 
I  think  the  charge  is  distinctly  within  the  rule  laid  down  in 
The  State  v.  Home,  9  Eas.  180.  In  that  case,  the  circum* 
stances  seem  to  be  similar  to  the  one  at  bar.  And  in  this 
case,  the  court  below  first  states  the  rules  of  the  law,  fully  and 
correctly,  and  afterward  more  particularly  applies  them  to  the 
evidence  of  the  case.  Let  us  look  at  some  of  the  important 
testimony,  showing  the  circumstances,  condition  of  deceased, . 
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position  of  the  parties,  etc.,  appearing  in  the  record.  De- 
ceased was  drunk  with  appellant's  whisky.  He  was  jast 
from  a  state  of  inscDsibility  caused  by  the  murderous  blow 
of  appellant  with  the  iron  brake-shoe — weak  from  the  loss 
of  blood.  The  case  shows  that  a  bag  of  wool  would  have 
been  as  dangerous  in  deceased  hands,  as  a*  billiard-cue.  The 
court  did  well  to  call  the  attention  of  the  jury  closely  to  the 
testimony  in  this  case,  and  to  ask  them  to  apply  the  rules  he 
had  given,  and  say  if  there  was  imminent  danger — if  appel- 
lant thought  so,  and  had  reasonable  grounds  to  think  so.  Ob- 
serve the  different  stories  of  defendant,  as  to  the  position  of 
the  parties.  The  appellant  was  properly  convicted  on  his  own 
testimony.  He  came  in  at  the  front  door,  and  left  it  open; 
went  to  the  east  side  of  billiard  table;  deceased  was  three 
or  four  feet  north  of  him,  when  he  shot  him ;  neither  of  the 
Anderson  boys  had  any  fire-arms;  defendant  shot  William, 
who  was  on  the  west  side  of  the  table,  and  then  shot  Thomw 
as  quick  as  he  could  turn  around  and  shoot  And  yet  he 
says:  "The  only  reason  I  shot  him  I  made  up  my  mind  I 
could  not  get  away  fro7n  him  without  his  striking  me,  and  if  he 
hit  me  with  it  I  was  a  goner."  "Did  not  kill  either  of  them 
because  of  the  previous  difficulty  or  scuffle."  "He  sdd, 
•Thomas  did  not  strike  at  him  with  the  billiard-cue;'  he  said 
*he  killed  him  solely  and  alone  because  he  had  that  billiard-cue^  and 
for  no  other  reason  whatever  J* "  I  submit  that  this  story  of  sdf- 
defense  is  wanting  in  the  proper  legal  thickness.*  9  Kas.  129;  2 
Head  (Tenn.)  217.  And  I  "beg  the  privilege  of  suggesting 
that  it  is  about  time  that"  appellant  and  his  counsel  were 
taught  that  there  is  punishment  for  murder. 

6.  It  is  claimed  that  "  The  appellant  in  the  court  below  was 
tried  upon  a  copy  of  the  information."  Here  is  an  attempt  to 
raise  a  question  not  raised  in  the  court  below.  The  record 
nowhere  shows  anything  of  the  kind.  If  he  was  so  tried,  it 
was  on  his  agreement  and  consent.  The  only  reference  of  the 
kind  anywhere,  is  in  the  clerk's  certificate.  The  objection 
and  fiujt  must  be  in  the  bill  of  exceptions  to  be  a  part  of  the 
record,  so  as  to  be  before  this  court.  (11  Eas.  602.)    It  is  not 
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within  the  aathority  of  the  clerk  tp  put  in  the  record  any  nxa^ 
ter  of  the  history  of  the  trial  which  ia  not  in  the  bill  of  exceptions 
above  the  signature  of  the  trial  judge.  But  the  certificate 
does  not  show  any.  objection  or  exception  of  appellant  to  being 
tried  on  a  certified  copy,  and  the  case  therefore,  even  on  the 
clerk's  certificate,  is  not  within  the  case  of  The  State  r.  Ander^ 
soUf  17  Kas.  89.  Sec.  275  of  the  criminal  code  specifies  only 
five  causes  for  a  new  trial.  Appellant  in  his  motion  for  a  new 
trial  specifies  twenty-one;  and  yet  there  is  not  one  word  about 
this  alleged  error  of  being  tried  on  a  certified  copy  of  an  in- 
formation. It  is  not  spoken  of  in  his  supposed  motion  in  ar- 
rest of  judgment  Aiid  the  whole  record  shows  that  iM% 
claim  of  error  is  an  afterthought.  7  Kas.  78. 

The  opinion  of  the  court  was  delivered  by 

HoRTOK,  C.  J.:  The  appellant  was  convicted  of  murder  in 
the  second  degree,  at  the  February  term  for  1876  of  the  dis- 
trict court  of  Saline  county,  and  now  appeals  to  this  court. 
This  is  the  second  time  the  case  has  been  brought  here.  {The 
StaU  V.  Bohan,  16  Kas.  407.) . 

At  the  outset,  objections  are  presented  to  this  court  by  the 
counsel  of  the  state  to  the  record  on  file;  and  the  first  ques- 
tion in  the  case  is,  as  to  what  portion  of  the  record,  if  any,  is 
legally  before  this  court,  and  what  alleged  matters  of  error 
can  this  court  properly  consider*  The  term  of  the  court  at 
which  the  appellant  was  tried  commenced  on  February  28th, 
and  was  extended  and  kept  open  until  the  commencement  of 
the  next  term  thereafter,  to-wit.  May  29th.  Three  separate 
bills  of  exceptions  were  signed  and  filed  in  the  court  below, 
viz.,  on  March  8d,  on  April  28th,  and  on  June  6th. 
"•^•flSSTThe  bills  of  exceptions  filed  March  8d,and  April 
28th,  during  the  term  of  the  court,  were  within 
time,  and  all  matters  therein  stated  can  be  fully  considered. 
These  relate  to  the  action  of  the  court  overruling  a  motion,  for 
a  change  of  venue  on  account  of  the  alleged  prejudice  of  the 
judge,  and  the  denial  of  an  application  of  ^^  appellant  to  set 
aside  the  jurors  summoned  at  the  t^^f^  ^^  ^  court,  because 
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of  alleged  irregularity  in  the  manner  the  same  were  drawn. 
The  alleged  errors  set  forth  in  the  third  bill  of  exceptions, 
filed  on  the  5th  of  June,  that  day  being  after  the  commence- 
ment of  the  May  term  of  the  court,  and  after  the  February 
term  had  expired  by  law,  are  not  legally  here  for  our  determi- 
nation. "A  bill  of  exceptions  filed  out  of  term,  is  no  part  of 
the  record.*'  Brown  v.  RhodeSy  1  Kas.  869;  Lownsherry  v. 
BakestratVy  14  Kas.  151, 154.  The  defective  record  has  been 
attempted  to  be  cured  in  three  ways,  viz.,  by  filing  an  agree- 
ment from  the  late  attorney-general  that  the  bills  of  exceptions 

were  properly  signed  and  filed,  and  that  the  case 
MtSS^fti       might  be  heard  upon  the  merits;  by  bringing  to 

this  court  a  copy  of  an  agreed  statement  showing 
that  the  bills  of  exceptions  were  presented  to  the  court  below 
on  May  27th,  for  allowance;  and  by  an  alleged  nunc  pro  tune 
order  of  the  court  of  June  5tb.  None  of  these  attempted  cur- 
ative acts  are  eftective  for  the  purposes  intended.  This  court 
has  decided  that  the  time  for  reducing  exceptions  to  writing 
beyond  the  trial  term  cannot  be  extended  by  a  judge,  even 
when  consent  of  counsel  has  been  given,  and  that  we  cannot 
take  cognizance  of  a  case  not  brought  here  by  regular  process 
of  law,  nor  unless  in  conformity  with  the  statutes  regulating 
the  manner  of  bringing  cases  into  this  court  GaUaher  v.  South- 
woody  1  Kas.  148;  Oolien  v.  Trowbridge^  6  Kas.  385;  Hodgden  v. 
ComnCrs  of  Ellsworth  Oo.j  10  Kas.  687.     If  counsel  could  waive 

in  this  court  manifest  irregularities  as  to  the  mode 
*•  ot^nSVSt  and  time  of  signing  and  filing  bills  of  exceptions, 

the  preparation  and  approval  of  bills  of  exceptions 
beyond  term-time  would  become  allowable,  and  the  provisions 
of  the  statute  in  this  respect  be  disregarded.  As  the  time  for 
reducing  exceptions  to  writing  cannot  be  extended  beyond  the 
trial  term,  so  a  bill  of  exceptions,  which  has  been  allowed  and 
filed  beyond  the  trial  term,  and  at  the  regular  term  next  after 
that  of  the  trial,  cannot  be  considered  here,  although  counsel 
formally  agree  to  waive  the  disregard  of  the  law  as  to  the 
making  of  the  said  bills  of  exceptions.  The  copy  of  the 
agreed  statement,  showing  that  the  bills  of  exceptions  were 


Digitized  by 


Google 


JULY  TERM,  1877.  49 

Opinion  t)f  the  Ooart. 

presented  in  due  time  to  the  court,  and  the  argument  thereon 
founded,  that  this  court  could  by  mandamus  compel  its  being 
duly  signed,  even  after  the  adjournment  of  the  trial  term,  and 
hence  the  signing  and  filing  of  said  biU  of  exceptions  on  June 
6th  should  be  held  sufficient,  does  not  help  the  case  of  the  ap- 
pellant An  agreed  statement  cannot  be  made  to  supply  the 
place  of  a  bill  of  exceptions  taken  in  accordance  with  the  stat- 
ute. In  this  case,  the  agreed  statement  is  neither  filed,  nor 
signed;  and  does  not  purport  to  be  any  part  of  the  journal 
entry.  It  is  no  part  of  the  record,  and  must  be  totally  disre- 
garded. Paiee  v.  Parkinson^  18  Kas.  465;  Totmff  v.  The  State^ 
28  Ohio  St  677.  In  the  absence  of  this  agreed  statement, 
there  is  nothing  in  the  record  to  show  that  the  bill  of  excep- 
tions  No.  8  was  ever  presented  to  the  court  prior  to  the  5th  of 
June. 

The  so-called  order  rrnnc  pro  tunc^  made  June  5th,  and  dur- 
ing the  May  term  of  the  court,  does  not  relieve  the  difficulty. 
_        ,         If  it  was  intended  by  such  order  to  have  the  bills 

vn&o  pro  raac  or-  •' 

to.whwToid.  Qf  exceptions  which  were  presented  and  signed 
and  filed  at  the  regular  term  next  after  that  of  the  trial  refiled, 
and  marked  as  if  presented,  allowed,  and  filed  at  the  preced- 
ing term,  such  an  order  was  a  nullity.  The  grounds  upon 
which  said  order  was  made  simply  show  that  application  was 
made  therefor  by  the  attorney  of  the  appellant,  and  the  order 
does  not  purport  to  supply  any  matter  omitted  by  the  clerk 
from  the  records  of  the  February  term.  Nor  does  it  appear 
that  the  derk  had  made  a  different  entry  from  that  which  was 
ordered.  The  State  v.  Jeffors^  64  Mo.  876.  Indeed,  we  cannot 
tell  with  certainty  that  such  order  was  intended  to  apply  to 
bill  of  exceptions  No.  8.  It  is  certain  that  the  record  does 
not  show  that  said  bill  was  presented  at  any  other  time  tfean 
June  5th.  Under  what  circumstances  a  bill  of  exceptions 
niay,  by  order  of  the  court  at  a  subsequent  term,  be  made 
available  by  a  nunc  pro  tunc  order,  it  is  not  necessary  in  this 
case  to  determine,  because  the  parties,  as  the  record  is  pre- 
sented, are  concluded  by  the  record  that  the  said  bill  of  ex- 
ceptions No.  8  was  not  presented,  signed,  or  filed  during  the 
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trial  term.  The  eo-called  nunc  pro  tunc  order  makes  this  mani- 
fest. We  return  to  an  examination  of  the  biUs  of  exceptions 
which  were  properly  filed. 

L  The  first  supposed  error  was  the  refusal  of  the  court  to 
remove  the  case  to  the  district  court  of  some  county  in  a  dif- 
ferent district,  on  the  application  and  testimony  presented  by 
4.  chwgtof       the  appellant,  when  the  cause  was  called  for  hear- 

diST^judg?.'  ingy  that  the  judge  of  the  court  was  prejudioed. 
The  testimony  relied  upon  to  sustain  the  motion  was  the  affi- 
davits of  the  appellant,  and  of  his  counsel,  Messrs.  Fenlon, 
Mohler,  and  Spivey,  the  records  of  a  previous  trial  of  this 
case,  and  a  reversal  by  the  supreme  court  of  the  judgment  in 
the  case,  and  alsp,  the  proceedings  before  the  said  judge  under 
which  the  appellant  was  required  to  give  bail  in  the  sum  of 
$15,000  for  his  appearance  to  answer  the  charge  contained  'in 
the  information.  We  do  not  think  the  showing  made  was 
sufficient  to  compel  a  change  of  venue.  That  the  testimony 
hereinafter  set  forth  may  be  fiilly  understood,  we  should  per- 
haps state,  that  at  the  November  term  of  the  court  for  1874 
the  appellant  was  convicted  of  the  same  crime  for  which  lie  is 
now  under  sentence,  namely,  the  murder  of  Thomas  Anderson. 
Then  he  was  sentenced  by  the  court  below  to  imprisonment 
in  the  penitentiary  for  twenty  years.  At  the  July  term  of  this 
court  for  1876,  this  judgment  was  reversed,  because  of  the 
error  of  the  district  court  admitting  the  so-called  dying  declar- 
ations of  one  William  N.  Anderson,  when  the  homicide  of 
Thomas  Anderson  was  the  subject  of  the  charge  and  investi- 
gation. The  same  judge  presided  at  both  trials  in  the  district 
court  The  affidavit  of  defendant  Bohan  states:  "That  the 
rulings  of  the  court  (at  the  first  trial)  were  adverse;  that  the 
court  lectured  him  at  the  time  of  sentence,  and  said  defendant 
was  guilty  of  the  oflfense  of  which  he  had  been  convicted;  that 
he  bad  committed  a  willful,  deliberate  and  malicious  murder; 
that  there  was  no  excuse  or  justification;  that  while  there 
might  be  for  killing  William  N.  Anderson,  there  was  none  for 
killing  Thomas;  that  if  the  verdict  had  been  in  the  first  de- 
gree, he  would  have  sustained  it"    The  affidavit  of  Thos.  P, 
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Fenlon,  Esq.,  states,  "That  without  charging  any  unfairness 
upon  said  judge,  he  believes  he  is  so  prejudiced,"  etc.  J.  G. 
Mohler,  Esq.,  simply  swears  to  the  affidavit  of  Thos.  P.  Fenlon, 
on  belief  J.  G.  Spivey,  Esq.,  states,  "That  whilst  he  does  not 
charge  or  intimate  any  unfairness  or  unworthy  motive,  yet  he 
firmly  believes  the  judge  has,  by  his  very  situation,  become  so 
prejudiced,*'  etc.;  and  "that  he  regarded  the  language  of  the 
judge  at  time  of  sentence,  harsh  and  severe;  a^d  that  the 
judge  expressed  convictions  of  appollant's  guilt  in  the  second 
degree,  and  also  stated,  as  he  recollects,  that  if  the  jury  had 
found  him  guilty  in  the  first  degree  he  would  have  sustained 
it." 

In  answer  to  the  affidavits  and  testimony  of  the  appellant, 
on  the  motion,  the  trial  judge  filed  a  statement,  which  contains 
among  other  things,  the  following:  "I  am  quite  sure  I  did  not 
use  the  language  imputed  to  me  in  the  petition  and  affidavit  of 
defendant,  to-wit,  *that  he  had  committed  a  willful,  deliberate 
and  malicious  murder.'  I  discussed  the  testimony  somewhat 
in'pronouncing  judgment,  and  said  there  was  some  that  would 
tend  to  show  deliberation  and  premeditation,  (quoting  it,)  and 
that  this  was  the  charge  and  the  theory  of  the  prosecution,  and 
that  the  facts  were  such,  as  shown  by  the  testimony,  on  these 
points,  *  that  if  the  jury  had  returned  a  verdict  of  murder  in 
the  first  degree  I  should  not  have  disturbed  it* — coming  nearer 
to  the  language  used  in  the  affidavit  of  John  G.  Bpivey.  In 
deciding  upon  the  question  of  bail,  I  did  not  discuss  the  case, 
or  express  or  intimate  any  opinion  on  it  in  any  way,  either  of 
my  own,  or  as  to  what  the  testimony  had  shown.  And  in 
pronouncing  judgment,  I  did  not  in  anyway  express  my  own 
opinion  on  the  case,  but  only  discussed  the  testimony  adduced 
on  the  trial.  The  affidavits  do  not  show  any  statements  or  acts 
of  mine  out  of  court,  but  as  far  as  facts  are  stated  therein 
(eliminating  conclusions  of  law,  and  fact,  and  opinions,  which 
have  but  little  weight,)  they  show  only  an  expression  or  words 
gathered  now  and  then  from  the  whole  proceeding  of  the  trial 
and  judgment,  at  which  I  am  compelled  to  preside  and  act; 
and  when  these  words  are  quoted  tb^y  are  disjointed  from 
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their  legitimate  connection,  which  leaves  their  constraction, 
meaning,  and  weight  not  fully  understood/' 

From  the  testimony  we  cannot  say  that  the  evidence  shows 
any  prejudice  toward  the  appellant  by  the  trial  judge;  much 
less  can  we  say  that  prejudice  clearly  appears.  The  law  pro- 
vides, that  "  when  the  defendant  appears  for  judgment  he  must 
be  informed  by  the  court  of  the  verdict  of  the  jury,  and  asked 
whether  he  has  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him; "  and  in  answer  to  the  inquiry 
last  stated,  the  defendant  often  replies  that  he  is  innocent,  and 
has  been  wrongfully  convicted.  In  answer,  the  trial  judge  fre- 
quently comments  upon  the  trial,  the  manner  the  party  has 
been  defended,  and  the  evidence  introduced  in  the  case,  and 
frequently  remarks  very  similar  to  those  stated  by  the  trial 
judge  to  have  been  spoken  by  him  on  the  occasion  of  the  first 
sentence  of  the  appellant,  are  made  use  of.  We  are  aware  of  no 
authorities  which  go  to  the  extent  that  statements,  thus  made, 
amount  to  prejudice  or  ill-will.  To  thus  hold  in  this  case, 
would  lead  to  absurd  consequences.  No  authority  is  cited  by 
counsel  for  appellant  to  sustain  the  proposition  that  these  com- 
ments upon  the  evidence  are  sufficient  to  establish  prejudice. 

Neither  can  the  adverse  ruling  of  the  trial  judge,  on  the 
first  trial,  which  was  afterward  corrected  in  this  court,  be  held 
to  authorize  a  change  of  venue.  Errors  of  judgment,  do  not 
amount  to  prejudice  or  ill-will  on  the  part  of  a  judge.  The 
theory  of  our  judicial  system  is,  that  courts  of  nisi  piHus,mB,y 
commit  errors  of  judgment  in  matter  of  law,  which  are  to  be 
reviewed  by  courts  of  last  resort;  but  such  errors  have  never 
been  held  equivalent  to  prejudice.  Burk  v.  Mayallj  10  Minn. 
287.  Counsel .  for  appellant  contend  however,  that  the  cause 
for  a  change  of  venue,  specified  in  section  178  of  the  criminal 
code  (Gen.  Stat.  847,)  is  properly  presented  in  the  manner  re- 
quired by  section  177  of  same  code,  and  that  according  to  the 
doctrine  of  Smith  v.  The  Siaky  1  Kas.  365,  the  showing  by  the 
defendant  on  his  application  was  all  that  was  necessary.  The 
argument  is  not  good.  The  decision  cited  construes  section 
165  of  the  criminal  code  of  1862,  (Comp.  Laws,  269,)  among 
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others;  and  said  section  relating  to  change  of  venue  did  not 
require  the  defendant  to  prove  to  the  satisfaction  of  the  court 
the  facts  set  forth  in  the  application  for  the  removal,  but  merely 
to  support  the  truth  of  the  allegations  by  the  affidavit  of  the 
defendant,  or  some  credible  disinterested  person.    The  law  has 
since  been  changed.    Section  177  of  our  present  criminal  code, 
(Gen.  Stat  1868,  p.  848,)  which  answers  to  section  155  of  the 
criminal  code  of  1862,  prescribes  that,  "In  the  petition  for  a 
change  of  venue,  the  applicant  shall  set  forth  the  facts  upon 
which  the  application  is  made,  and  the  truth  of  the  allegations 
in  the  petition  shall  be  made  to  appear  by  affidavits  to  the  satisfac- 
tion of  the  court.''    Sections  174  to  177,  criminal  code  of  1868, 
apply  to  cases  where  the  application  is  based  upon  the  preju- 
dice of  the  inhabitants.  City  of  Emporia  v.  Volmer^  12  Kas.  622. 
In  concluding  this  branch  of  the  case  we  quote  from  the  opinion 
of  Mr.  Justice  Brewer  in  the  case  of  the  OUy  of  Emporia  t?.  VoU 
mety  supra:  "  If  it  were  to  be  determined  by  simply  the  affidavit 
of  the  defendant,  there  would  be  almost  numberless  changes 
of  venue.    Every  defendant  closely  pressed,  would  seek  delay 
in  this  manner.    A  change  of  venue  is  a  wrong  to  the  public, 
unless  the  necessities  of  justice  to  the  defendant  require  it.    It 
works  delay.    It  causes  expense.     It  endangers  a  prosecution. 
A  defendant  is  easily  persuaded  of  the  prejudice  of  the  judge. 
Adverse  rulings  convince  him  of  the  fact     It  seems  to  us 
therefore,  that  this  is  the  true  rule:  that  such  facts  and  circum- 
stances  must  be  proved,  by  affidavits,  or  other  extrinsic  testi- 
mony, as  clearly  show  that  there  exists  a  prejudice  on  the  part 
of  the  judge  toward  the  defendant;  and  unless  this  prejudice 
thus  clearly  appears,  a  reviewing  court  will  sustain  an  overrul- 
ing of  the  application,  on  the  ground  that  the  judge  must  have 
been  perfectly  conscious  of  the  falsity  or  non-existence  of  the 
grounds  alleged.     It  is  not  sufficient  that  a  prima  faxiie  case 
only  be  shown,  such  a  case  as  would  require  the  sustaining  of 
a  challenge  to  a  juror.    It  must  be  strong  enough  to  overthrow 
the  presumption  in  favor  of  the  trial  judge's  integrity,  and  of 
the  clearness  of  his  perceptions.*' 
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IL  The  second  error  alleged  in  the  exceptions  filed  in  time 
is,  that  the  conrt  erred  in  not  discharging  or  setting  aside  the 
jurors  ordered  and  drawn  on  the  second  day  of  March  1876. 
The  complaint  is,  that  one  L.  M.  Tattle,  a  deputy-sheriff, 
attended  at  the  county  clerk's  office  to  witness  the  drawing  at 
the  date  named,  in  place  of  the  sheriff  of  the  county,  or  the 
«.  Drawin  uuder-shcriff  of  the  county,  as  provided  by  sec.  11, 

iniToJfi^tj-  Q-en.  Stat  1868,  p.  535.     The  alleged  error  is  ex- 
■^•'"'  tremely  technical;  but  as  the  law  was  fully  complied 

with,  we  see  no  material  error.  By  sections  10  and  11,  (Geu. 
Stat.  585,)  it  will  be  seen  that  two  justices  of  the  peace  of  the 
county,  and  the  sheriff  in  person,  or  by  his  under-sheriff,  shall 
be  notified  by  the  county  clerk  to  be  present  and  witness  the 
drawing,  and  if  any  two  of  them  attend,  the  clerk  shall  pVo- 
.ceed  to  draw  the  jury.  The  record  shows  that  E.  L.  Norton 
and  R.  H.  Bishop,  two  justices  of  the  peace  of  said  Saline 
county,  did  attend,  as  required  by  law,  in  answer  to  the  noti- 
fications, and  on  the  day  of  the  drawing  signed  a  sufficient 
certificate  to  the  effect  that  on  the  2d  of  March  1876  the  jury 
were  drawn.  It  is  not  shown  that  either  the  sheriff  or  his 
under-sheriff,  attended  the  drawing.  Neither  does  it  appear 
that  the  sheriff  was  not  notified;  and  it  is  not  claiiiied  that 
any  other  irregularity  occurred  except  that  said  deputy-sheriff 
was  present  at  the  drawing,  and  together  with  the  county 
clerk  and  the  two  justices  of  the  peace  signed  the  certificate 
of  the  names  of  the  persons  drawn,  and  the  date  thereof. 
The  county  clerk  testified  on  the  motion,  that  at  the  drawing 
of  the  jurors,  he,  as  county  clerk;  alone  drew  the  names  of 
the  jury  from  the  box,  and  the  other  persons,  whose  names 
were  attached  to  the  certificate,  were  present  and  witnessed 
the  drawing.  As  two  of  the  officers  required  by  the  law  tc 
attend  and  witness  the  drawing  were  present,  with  the  county 
clerk,  and  as  the  law  compels  the  clerk  to  proceed  (when  two 
are  present)  to  draw  the  jurors,  the  mere  fact  that  a  deputy- 
sheriff  was  also  in  attendance,  and  afterward  signed  with  the 
others  a  certificate  of  such  drawing,  in  no  way  renders  the 
drawing  void.     The  court  rightfully  overruled  the  motion. 
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HL  Notwithstanding  the  invalidity  of  the  bill  of  excep- 
tions filed  on  June  5th,  and  beyond  the  trial  term  of  the  court, 
we  have  examined  the  entire  testimony,  and  record,  with  care; 
and  we  cannot  say  that  the  judgment  rendered  was  erroneous, 
•.Homidd«i  The  evidence  very  strongly  sustains  the  verdict 
iMtrnctjoM.  Much  complaint  is  made  concerning  the  direction 
of  the  jury;  but  a  review  of  all  the  instruction^  shows  very 
clearly  that  the  court,  upon  the  question  of  self-defense,  a^dopted 
the  decisions  of  this  court,  and  fully  instructed  the  jury,  that 
all  the  law  exacts  is,  that  there  shall  be  a  reasonable  apprehen- 
sion of  imminent  danger,  and  that  of  the  reasonableness  of 
this  apprehension  the  jury  are  to  be  the  judges,  *^  There  must 
not  only  be  reasonable  ground  to  believe  such  a  design  exists, 
but  the  person  to  execute  the  design  mlist  be  accompanied  by 
some  attempt  to  execute  it,  or  the  person  must  at  least  be  in 
an  apparent  situation  to  do  so,  and  so  induces  a  reasonable  be- 
lief that  he  intends  to  do  it  immediately.  Where  the  justifi- 
cation is  based  upon  recent  threats,  and  circumstances  which 
would  tend  to  lead  the  defendant  to  believe  that  his  life  was 
in  imminent  danger,  the  threats  and  circumstances  must  not 
only  tend  to  lead  to  the  belief,  but  they  must  force  the  belief 
upon  the  mind,  and  then  the  belief  must  be  reasonable,  and 
such  as  reasonable  men  act  on."  The  State  r,  Home^  9  Kas.  119; 
The  State  v.  Howardy  14  Eas.  178.  There  are  some  expres- 
sions in  the  charge  of  the  court,  which  are  copied  in  the 
brief  of  counsel  for  the  appellant,  that,  detached  and  isolated, 
as  presented  to  us,  seem  proper  subjects  of  criticism.  But  all 
of  this  arises  from  snatching  a  single  phrase  from  its  proper 
connections,  and  giving  it  a  special  instead  of  the  general  ap- 
plication it  had.  Taking  the  context,  we  find  no  just  ground 
of  complaint.  Instructions  are  to  be  considered  and  coi[istrued 
together,  as  a  whole;  and  if  not  erroneous  when  so  construed, 
no  one  of  them  will  be  held  to  be  erroneous.  The  State  v. 
Dickson,  6  Kas.  209. 

IV.  CompUint  is  also  alleged  in  the  so-called  bill  of  excep- 
tions Ko.  8,  that  the  court  erred  in  overruling  the  motion  and 
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showing  for  a  new  trial,  because  it  was  alleged  that  W.  S. 
Warner,  one  of  the  jurors,  bad  formed  and  expressed  opinions 
as  to  the  guilt  of  the  appellant  before  the  trial  of  the  cause, 
and  of  which  the  appellant  had  no  knowledge  until  after  the 
verdict    Tliis  charge  was  fully  and  carefully  investigated  by 
prejadkM         ^^®  ^'^^^  j^^g^»  ^^^  Dttostly  upou  Oral  testimony, 
of  Juror.        The  juror  satisfactorily  denied  all  statements  affect- 
ing the  alleged  incompetency.    A  large  number  of  witnesses 
were  introduced  to  show  that  the  parties  attacking  the  com- 
petency of  said  Warner  isis  a  juror  were  unworthy  of  belief,  and 
that  their  reputations  for  truth  and  veracity  were  bai    Oth- 
ers were  called  to  support  the.  characters  of  these  parties. 
Under  the  circumstances,  without  deciding  whether,  under 
our  practice,  the  alleged  statements  of  Warner,  if  proved, 
would  be  a  ground  for  a  new  trial,  when  the  objection  is  taken 
for  the  first  time  after  the  trial,  upon  affidavits  showing  dis- 
qualification, we  are  of  the  opinion  we  cannot  now  adjudge 
the  action  of  the  court  below  erroneous  in  this  respect    The 
well-settled  rule  of  this  court  should  prevail  in  this  matter,  as 
in  others,  that  where  the  trial  court  has  had  the  opportunity 
of  hearing  the  testimony  from  the  witnesses  in  person,  and  of 
seeing  them  as  they  uttered  the  same,  and  has  thereon  ren- 
dered a  decision,  this  court  will  not  hold  such  decision  erro- 
neous as  to  questions  of  fact,  unless  it  is  cUarJy  apparent  that 
the  decision  or  finding  is  wholly  unsupported  by  evidence. 

Y.  Additional  error  is  alleged  upon  a  statement  incorpo- 
rated in  the  record  by  the  district  clerk,  to  the  efiect  that  the 
appellant  was  tried  in  the  court  below  upon  a  copy  of  the  in- 
formation; this  ground  of  error  is  not  well  taken.  The  record 
does  not  sustain  the  allegation.  The  certificate  of  the  clerk 
as  to  what  took  place  at  a  trial  must  be  disregarded.    The 

clerk  has  no  such  authority.  If  such  was  the  fiict, 
*^J[ti^?b?8li.  it  should  have  been  properly  presented.    This  claim 

was  not  made  upon  the  trial,  and  this  alleged  error 
nowhere  appears  in  any  of  the  numerous  motions  made  in  the 
court  below.    It  is  raised  in  this  court  in  the  case  for  the  first 
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time.  A  reading  of  all  the  record  would  seem  to  show  that 
the  appellant  was  tried  upon  the  original  information  filed 
against  him;  but  the  derk,  of  his  own  motion,  interpolates  in 
the  record  his  statement  that  such  was  not  the  case.  This 
statement  goes  for  naught  Bills  of  exceptions  are  not  thus 
made,  and  matters  of  this  character  cannot  thus  be  brought 
to  this  court  for  review. 

Having  examined  all  the  causes  for  which  it  is  claimed  that 
a  new  trial  should  be  granted,  and  having  found  no  error  in 
them,  the  judgment  is  affirmed. 

All  the  Justices  concurring. 


J.  M.  Darrow  et  at.  v.  John  Soullih. 


1.  NcVBi  AND  Mortoagk;  /^ipulation  as  to  Payment;  ^ect  of  Default,  D 
and  wife  executed  three  notes,  and  a  mortgage  to  secure  their  payment 
The  notes  upon  their  face  were  due  in  one,  two  and  three  years  respect* 
ively,  bat  the  mortgage  contained  a  stipulation,  that  on  default  in  pay- 
ment of  either,  all  should  immediately  become  due  and  payable.  On 
default  in  the  payment  of  the  first  note,  suit  was  brought  upon  all  three, 
and  to  foreclose  the  mortgage.  A  decree  was  entered,  which,  after  find- 
ing that  the  mortgage  was  given  to  secure  the  three  notes,  but  that  only 
the  first  was  due,  rendered  a  personal  judgment  for  the  amount  of  that 
note,  directed  a  sale  of  the  mortgaged  premises  and  the  application  of 
the  proceeds  to  the  payment  of  the  judgment  and  then  to  the  satisfac- 
tion of  the  two  remaining  notes  in  the  order  of  their  maturity,  and 
awarded  execution  for  any  deficiency.  Held,  That  personal  judgment 
should  have  been  entered  for  the  amount  of  all  the  notes^  but  that  this 
was  not  an  error  of  which  the  mortgagors  could  complain.  IMwuy  v. 
Knight,  8-456;  Meyer  v.  Graeber,  10-166;  Bank  v.  Feck,  ft-660.] 

S.  £xBcinno2r,  /Mues  only  upon  Judgment,  In  a  case  like  the  above,  it  is 
error  to  award  execution  for  any  deficiency  in  the  amount  of  the  last 
two  notes,  as  no  judgment  has  been  entered  therefor,  and  exeoation 
issues  only  upon  a  judgment. 
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FoRBOLOBURB  of  mortgage,  brought  by  ScvUlm^  aa  plainti£ 
Trial,  and  judgment  for  plaintiff,  and  against  Darrow  and  wife, 
defendants,  at  the  November  Term  1876.  The  defendants 
bring  the  case  here. 

A.  H.  AyrtSy  and  J.  W.  Bay^  for  plaintiflBi  in  error. 
Cory  ^  KimbaUy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwer,  J. :  In  September  1875,  the  defendant  in  error  com- 
menced an  action  in  the  district  court  to  recover  judgment  on 
three  promissory  notes,  and  foreclose  a  mortgage  given  to  se- 
cure the  same,  each  being  signed  by  both  defendants  in  error. 
The  notes  and  mortgages  were  dated  20th  May  1874;  the  for- 
mer, each  for  the  payment  of  $758.83,  with  twelve  per  cent 
interest  after  maturity,  together  with  reasonable  attorney-fees, 
and  were  payable  in  one,  two  and  three  years  from  date  re- 
spectively.   The  mortgage  contained  this  stipulation : 

^<  This  nant  is  intended  as  a  mortgage  to  secure  the  pay- 
ment of  me  sum  of  twenty-two  hundred  and  sixty  dollars,  in 
three  equal  annual  payments,  with  interest  at  the  rate  of  twelve 
per  cent  per  annum;  and  if  default  be  made  in  the  payment 
of  either  amount  of  principal  or  interest  at  its  maturity,  the 
whole  amount  of  this  mortgage  shall  become  due  and  payable 
according  to  the  terms  of  three  certain  promissory  notes  this 
day  executed  and  delivered  by  the  said  James  M.  Darrow  and 
wife  to  the  said  John  ScuUin;  and  this  coaveyance  shall  be 
void  if  such  payment  be  made  as  herein  specified.  But  if  de- 
fault is  made  m  said  payment,  or  any  part  thereof,  as  provided, 
then  this  conveyiaiice  shall  become  absolute,  and  it  shall  be 
lawfiil  for  said  party  of  the  second  part,  his  executors,  admin- 
istrators or  assigns,  at  any  time  thereafter,  to  sell  the  premises 
hereby  granted,  or  any  part  thereof,  in  the  manner  prescribed 
by  law;  and  out  of  all  the  moneys  arising  from  such  sale,  to 
retain  the  amount  then  due  for  principal  and  interest,  and  also 
for  statutory  damages  in  case  of  protest,  together  with  the  costs 
and  charges  of  making  such  sale,  and  three  per  cent,  of  the 
amount  secured  by  this  mortgage  as  a  reasonable  attorney-fee 
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for  foreclosure  hereof,  and  the  overplus,  if  any  there  be,  shall 
l>e  paid  by  the  party  making  the  sale  to  the  said  James  M. 
Darrow,"  etc. 

The  first  note  not  being  paid  at  maturity,  suit  was  brought 
as  above  stated.  A  decree  was  entered,  which  found  that  the 
mortgage  was  a  security  for  all  three  notes,  but  tiiat  the  first 
only  was  due,  rendered  a  personal  judgment  for  the  amount  of 
the  note  found  to  be  due,  directed  a  sale  of  the  mortgaged 
premises,  such  sale  not  to  be  made  until  after  maturity  of  the 
second  note,  that  the  proceeds  be  applied,  first  to  the  payment 
of  the  costs,  then  the  personal  judgment,  then  the  two  re- 
•  maining  notes  in  the  order  of  their  maturity,  with  twelve  per 
cent,  interest  from  the  day  of  judgment,  and  also  directed  exe- 
cution for  any  deficiency.  Of  this  decree  the  defendants  b€w> 
low  now  complain,  and  present  several  points  of  alleged  error. 
It  seems  to  us  that  the  principal  error  was  committed  in  their 
fiEivor,  and  against  the  plaintiff  below.  Such  error  consisted 
in  the  finding,  that  only  one  note  was  due.  While  the  language 
quoted  from  the  mortgage  may  not  be  entirely  clear,  yet  it 
seems  to  us  that  it  contains  a  stipulation,  that  if  either  note  is 
not  paid  when  it  becomes  due,  that  then  and  thereupon  all  the 
notes  shall  immediately  become  due,  and  that  the  mortgage 
may  be  at  once  foreclosed  in  satisfaction  of  all.  The  words, 
"according  to  the  terms  of  three  certain  promissory  notes," 
etc.,  seem  to  qualify  and  limit,  not  the  clause  immediately  pre- 
ceding, but  the  entire  prior  statement  of  the  purpose  of  the 
grant  and  the  matter  to  be  secured  therebjf".  This  is  made 
more  clear  by  the  subsequent  language  of  the  mortgage,  as 
shown  in  the  quotation  above.  Such  being  the  true  construc- 
tion of  the  mortgage,  (and  the  mortgage  and  notes  are  to  be 
construed  as  one  instrument;  Muzzy  v.  Knigkiy  8  Eiis.  466,)  all 
the  notes  were  due  at  the  time  of  &e'  commencement  of  this 
action,  and  a  personal  judgment  should  have  been  entered 
therefor,  and  such  judgment  would  draw  twelve  per  cent,  in- 
terest National  Bank  v.  Peck^  8  Kas.  660. 

We  think  however  that  in  the  decree  as  entered  there  was 
error  in  directing  execution  to  issue  for  any  deficiency  in  the 
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amount  due  upon  the  last  two  notes,  after  applying  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises.  Execution  issaeB 
only  upon  a  judgment,  and  as  no  judgment  was  entered  for  the 
amount  of  those  notes,  no  execution  could  issue  for  any  part 
thereof  unpaid  by  the  sale.  (Gen.  Stat  781,  §617.)  The 
plaintiff,  we  think,  in  case  of  any  deficiency,  must  first  place 
that  deficiency  in  judgment  before  he  can  have  any  execution. 
The  case  will  be  remanded,  with  instructions  to  modify  the 
judgment  in  this  respect.  Otherwise  it  will  be  affirmed.  The 
costs  of  this  court  will  be  divided. 
All  the  Justices  concurring. 


Gbbmak  Savings  Bank  v.  Hbnrt  W.  Wulfbkuhlbb. 

L  Bank;  Bank  Officbr;  KnowUdge;  PremmptUm,  A  penon  who  holds 
the  office  of  director  and  Yice-president  of  a  bank,  and  at  the  same  time 
has  private  and  personal  dealings  with  the  bank,  is  conclusively  pre- 
sumed to  know,  (so  fitr  as  the  same  affects  his  said  personal  dealing?,) 
the  general  condition  and  management  of  his  bank,  and  to  know  every- 
thinp;  of  importance  that  occurs  therein,  either  at  the  time  it  occnrB,  or 
soon  thereafter.    lAhdes  v,  Cochran,  22-411.] 

2. Overdrawn  Accounts,    Such  bank  officer  is  bound  to  know  when 

his  bank  is  in  an  embarrassed  condition,  and  the  condition  of  an  account 
which  has  been  overdrawn  for  several  months;  and  where  the  cashier 
gives  a  credit  to  a  person  having  such  overdrawn  aooonnt,  for  an  insuffi- 
cient and  illegal  consideration,  such  officer  is  bound  to  icnow  the  same 
within  less  than  several  days  thereafter. 

8.  Bakk  Stock;  Purchase  by  Bank.  A  bank  organized  under  the  laws  of 
Kansas,  cannot  purchase  its  own  stock,  except  in  some  cases  for  the  pur- 
pose of  securing  a  previously-existing  debt. 

4.  ■  Where  W.,  a  stockholder,  and  also  a  director  and  the  vice- 

president  of  such  bank,  sells  bis  stock  of  such  bank,  while  the  bank  is 
in  an  embarrassed  condition,  to  H.,  who  has  no  funds  in  the  bank,  but 
on  the  contrary  has  an  overdrawn  account  with  the  bank  of  several 
months'  standing,  and  W.  receives  in  payment  for  his  stock  a  check  for 
92,100,  drawn  by  H.  on  the  bank,  and  H.  then  sells  said  stock  to  the 
cashier  of  the  bank,  who  purchases  it  for  the  bank,  but  who  has  no  aa- 
thority  from  the  bank  or  from  any  one  else  to  purchase  the  same  for  the 
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bank,  and  the  cashier  gives  to  H.  a  credit  for  such  stock  for  92,100,  on 
the  books  of  the  bank,  and  on  the  same  daj  the  cashier  gives  to  W.  a 
credit  on  the  books  of  the  bank  for  the  amoant  of  said  check,  and 
charges  H.  with  a  like  amount,  and  several  days  thereafter  W.  draws 
said  amount  of  $2,100  out  of  the  bank,  h^ld,  that  the  bank  may  maintain 
an  action  against  W.  for  the  amount  of  money  so  drawn  out  of  the  bank 
by  him. 

5.  '  And  it  makes  no  difference  that  said  stock  may  in  fact  have 

belonged  to  W.  and  his  brother,  as  partners,  and  that  all  the  transac- 
tions in  selling  said  stock,  in  getting  said  credit,  and  in  drawing  said 
money  out  of  the  bank,  may  have  been  carried  on  in  the  name  of  the 
firm. 

^. Cashier;  Estoppel,    The  acts  of  the  cashier  in  said  transactions 

cannot  estop  the  bank  as  against  W.,  who  is  a  director  and  the  vice- 
president  of  the  bank. 

Error  from  Leavenworth  District  Court 

Action  by  the  German  Savings  Bank,  as  plaintiff.  Trial,  and 
judgment  in  favor  of  defendant  Wulfthihler^  at  the  November 
Terra  1874.  The  plaintiff  brings  the  case  here.  The  facts 
are  stated  in  the  subjoined  opinion. 

F.  P^  FitzioiUiam,  for  plaintiff. 
Green  ^  Foster^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  by  the  German 
Savings  Bank  of  Leavenworth,  against  Henry  W.  Wulfe-  • 
kuhler,  for  the  sum  of  $2,100,  alleged  to  have  been  obtained 
wrongfully  from  the  bank  by  the  said  Wulfekuhler.  Judg- 
ment was  rendered  in  the  court  below  in  favor  of  the  defend- 
ant, and  the  bank  now  brings  the  case  to  this  court  The 
eutomMior  principal  facts  of  the  case  are  as  follows:  The  bank 
^*^  was  organized  under  the  laws  of  the  state  of  Kan- 

sas; the  defendant  was  one  of  the  original  incorporators,  and 
a  subscriber  for  100  shares  of  the  capital-stock  of  the  bank; 
each  share  was  for  $100.  He  paid  two  assessments  on  said 
shares — each  assessment  being  ten  per  cent  of  the  amount — 
and  received  two  receipts  therefor,  each  receipt  being  for 
|1,000.     No  certificates  of  stock  Wqi»q  e^®^  \aaued  to  him;  and 
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these  receipts  were  the  only  eyideoces  of  his  ownership  of 
said  stock  which  he  ever  held.  The  books  of  the  bank  how- 
ever,  furnished  other  and  sufficient  evidence  of  his  ownership 
of  said  stock.  He  was  a  director  of  the  bank,  and  also  its 
vice-president,  during  the  occurrence  of  all  the  following 
transactions,  although  at  the  time  of  said  occurrence  he  was 
sick,  and  did  not  take  any  active  part  in  the  direction  or  man- 
agement of  the  business  of  the  bank.  Also,  during  the  same 
time  he  and  his  brother,  Fred.  Wulfekuhler,  were  partners 
carrying  on  a  wholesale  grocery  business  under  the  firm  name 
of  Rofalfing  &  Co.  Said  bank  stock  really  belonged  to  this 
firm,  although  it  was  purchased  and  held  in  the  name  of  the 
defendant,  Henry  W.  Wulfekuhler.  On  the  4th  of  September 
1873,  and  for  some  time  previously,  the  bank  was  in  an  em- 
barrassed condition.  On  that  day,  Fred.  Wulfekuhler  sold 
said  bank  stock  to  Henry  M.  Herman.  The  defendant  in- 
dorsed his  name  on  said  receipts,  and  Fred.  Wulfekuhler  de- 
livered the  same  to  Herman;  and  Herman,  in  return,  drew  a 
check  on  said  bank  in  favor  of  Rohlfing  &  Co.  for  $2,100,  and 
delivered  the  same  to  Fred.  Wulfekuhler.  Herman  was  at 
that  time,  and  had  been  for  several  months  previously,  owing  | 

the  bank  on  an  overdrawn  account;  and  the  president  of  the  i 

bank  had  only  a  few  days  previously  instructed  both  the  i 

cashier  and  the  assistant-cashier  of  the  bank  not  to  honor  any 
more  of  Herman's  checks.  Herman  delivered  said  receipts  to 
the  cashier  of  the  bank,  and  on  the  next  day,  September  5th, 
obtained  a  credit  therefor  for  $2,100,  to  be  entered  in  his  favor 
on  the  books  of  the  bank.  Herman  and  the  cashier  con- 
sidered this  transaction  as  a  sale  of  said  stock  to  the  bank,  but 
the  stock  was  never  transferred  on  the  books  of  the  bank  as 
required  by  statute,  (Gen.  Stat.  197,  §  27,)  and  also  as  required 
by  the  by-laws  of  the  bank;  but  the  stock  still  continued  to 
remain  on  the  books  of  the  bank,  in  the  name  of  the  defend- 
ant Keither  does  it  appear  that  the  cashier  had  any  authority 
to  purchase  said  stock.  Also,  on  that  same  day,  (September 
6th,)  the  book-keeper  of  Rohlfing  &  Co.  took  said  check  of 
Herman's  to  the  bank,  and  the  cashier  gave  to  Rohlfing  &  Co. 
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a  credit  therefor  of  $2^100,  and  charged  Herman  with  a  like 
amount  Rohlfing  &  Oo.  (or  in  other  words,  the  defendant 
and  his  brother  Fred.,)  afterward,  but  not  for  some  days  there- 
after, drew  out  of  the  bank  said  $2,100,  with  which  they  had 
been  credited  on  Herman's  check.  On  September  17tJi  the 
bank,  on  account  of  financial  embarrassment,  closed  business. 
On  September  18th  the  president  of  the  bank-  tendered  said 
receipts  to  the  defendant,  and  demanded  that  the  defendant 
should  pay  back  to  the  bank  said  $2,100,  but  the  defendant 
declined  to  do  so,  and  then  the  bank  commenced  this  action  to 
recover  said  amount  The  bank  was  reopened  for  business  on 
29th  September  1878.  The  only  question  necessary  to  be  now 
considered  is,  whether  this  action  can  be  maintained  upon  the 
foregoing  fects,  and  the  law  of  the  case.  Now  for  the  pur- 
poses of  the  case,  we  shall  assume  .that  the  defendant  acted  in 
the  best  of  faith  in  all  the  foregoing  transactions;  that  the 
transaction  with  Herman  was  intended  to  be  a  bona  fide  sale  of 
the  defendant's  stock  to  Herman;  that  in  fact  the  defendant 
and  his  brother  did  not  know  of  the  embarrassed  condition  oi 
said  bank;  that  they  did  not  know  of  the  condition  of  Her- 
man's account  with  the  bank;  that  they  did  not  know  that 
Herman's  check  was  not  good;  that  they  did  not  know  any- 
thing concerning  the  transactions  between  Herman  and  the 
cashier;  that  they  did  not  know,  when  they  received  said 
money  from  the  bank  on  Herman's  check,  that  they  received 
it  in  consideration  of  a  credit  given  to  Herman  for  said  stock 
receipts;  and  that  in  fact  they  believed,  when  they  received 
said  money,  that  they  were  simply  receiving  money  from  the 
bank  whidi  Herman  had  previously  deposited  with  the  bank; 
and  assuming  all  these  things,  (which  are  assumptions  in  favor 
of  the  defendant  and  against  the  plaintiff,)  then  can  the  plain- 
tiff recover?    We  think  it  can.    Por  while  we  assume,  as  a 

matter  of  fact,  that  the  defendant  knew  nothing  oi 
^'k£owu!d|!^'  the  condition  or  mana&^ement  of  said  bank,  and 

nothing  of  the  condition  of  Herman's  account  with 
the  bank,  yet  still  as  a  matter  of  law  W©  think  we  must  pre- 
sume that  he  knew  all  about  thesQ  Dx^ttexe,    He  was  a  direo- 
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tor,  and  the  vice-presideDt  of  the  .bank,  and  it  was  hifl  duty  to 
have  aach  knowledge,  and  therefore  the  law  will  conclusively 
presume  that  he  had  it  Merchants^  Bank  v.  Bvdolf^  5  Neb.  527; 
United  Society  of  Shakers  v.  Underwood^  9  Bush,  (Ky.)  609; 
Morse  on  Banks  and  Banking,  90  et  seq.,  97  et  seq.,  and  115. 
He  cannot  now,  as  against  the  interests  of  the  bank  and  its 
stockholders,  and  perhaps  its  creditors,  be  allowed  to  plead 
ignorance  and  innocence,  and  thereby,  profit  by  his  own  want 
of  knowledge,  and  by  his  own  failure  to  do  his  duty  as  an 
officer  of  the  bank.  Such  would  be  against  both  morals  and 
law.  Of  course,  we  do  not  hold  that  a  director  is  bound  to 
know  everything  that  tranepires  in  a  bank,  and  at  the  very 
time  when  it  occurs.  But  we  do  hold  that  a  director,  having 
personal  and  private  dealings  with  his  bank,  is  bound  to  know 
(bo  £Bir  as  the  same  affects  his  said  personal  dealings)  the  gen- 
<u*al  condition  and  management  of  his  bank,  and  everything 
of  importance  that  occurs  therein,  either  at  the  time  it  occurs, 
t.  Knowledge  of  ^^  ^^^  thereafter.  In  the  present  case,  the  de- 
oTerdrafta.  fendaut  was  bound  to  know  when  he  received 
Herman's  check,  and  when  he  obtained  the  credit  thereon^ 
that  the  bank  was  embarrassed,  and  that  Herman  had  no 
funds  in  the  bank.  And  he  was  bound  to  know  when  he 
drew  the  money  out  of  the  bank  that  Herman  was  still  owing 
the  bank,  and  that  the  said  credit  to  Herman  of  $2,100  was 
merely  for  said  stock  receipts.  Said  stock  receipts  we  suppose 
really  belonged  to  the  firm  of  Bohlfing  k  Co.,  which  was  com- 
posed of  the  defendant  and  his  brother  Fred.;  and  the  said 
money  was  drawn  from  the  bank  by  the  firm,  and  not  merely 
by  the  defendant  But  this  makes  no  difference;  for  each 
member  of  the  firm  was  bound  to  take  notice  of  all  of  which 
the  other  had  notice,  or  was  bound  to  take  notice;  (Merchants' 
Bank  v.  Rudolf y  supra;)  and  each  member  of  the  firm  is  liable 
in  a  separate  action  for  all  that  the  firm  might  be  held  to  be 
liable.  And  as  the  firm  obtained  said  money  from  the  bank 
without  any  legal  consideration  therefor,  as  we  shall  presently 
see,  the  bank  may  recover  it  back.  In  Pennsylvania  it  bae 
been  held  that  it  is  a  fraud  upon  a  bank  for  the  holder  of  a 
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check  to  present  the  eame  to  the  baeok  and  receive  a  credit 
therefor,  when  he  knows  that  the  drawer  of  the  check  has  no 
funds  in  the  bank  with  which  to  meet  it  (Peterson  v.  Umon 
National  Bank^  52  Penn.  St.  206.)  The  supposed  sale  of  said 
stock  from  Herman  to  the  bank  was  void.     The  cashier  had 

no  authority  from  the  bank,  or  from  any  one  else, 
^rebMebr    to  purchase  it;  and  no  one  had  any  power  to  give 

him  any  such  authority.    A  bank  cannot  purchase 
its  own  stock,  except  in  some  few  cases  for  the  purpose  of 
securing  some  previously-existing  debt.     There  is  no  law  that 
attempts  to  give  a  bank  any  such  power.    And  the  purchasing 
by  a  bank  of  its  own  stock  is  not  one  of  the  objects  for  which 
banks  are  created,  and  is  not  legitimate  banking  business. 
For  a  bank  to  use  its  funds  in  the  purchase  of  stock,  is  to 
withdraw  that  much  of  its  capital  from  legitimate  banking 
business;  and  to  purchase  its  own  stock,  is  in  effect  a  with- 
drawal of  that  much  of  its  stock  from  actual  existence,  and  in 
that  way  the  bank  might  reduce  the  amount  of  its  capital 
stock  below  the  amount  required  by  law,  (to-wit,  $50,000; 
Gen.  Stat  225,  §  128,)  and  might  also  impair  or  c  ven  destroy 
all  security  given  by  law  to  the  creditors  of  the  bank.     The 
law  providea  in  effect  that  not  only  the  bank,  with  all  its  prop- 
erty, shall  be  liable  for  its  debts,  but  also  that  each  stockholder 
in  the  bank  to  the  amount  of  his  stock,  shall  also  be  held 
liable.  (Const,  art  12,  §2;  Gen.  Stat  198,  §82.)    But  if  a 
bank  may  purchase  in  all  its  stock,  and  own  it  itself,  then 
where  would  be  the  security  to  the  creditors  of  the  bank,  ex- 
cept in  the  bank  itself?    They  could  not,  after  exhausting  the 
property  of  the  bank,  find  any  stockholders  to  sue.     The  law 
never  contemplated  any  such  a  thing.     But  the  law  not  only 
fails  to  authorize  a  bank  to  purchase  in  its  own  stock,  but  in 
effect  it  prohibits  such  a  thing.     Section  26  of  the  act  author- 
izing the  creation  of  banks  provides,  that  "no  corporation 
created  under  the  provisions  of  this  act  shall  employ  its  stock, 
means,  assets,  or  other  property,  directly  or  indirectly,  for  any 
other  purpose  whatever,  than  to  acc^mnViBii  the  legitimate  ob- 
jects of  its  creation."  (Gen.  Stat  l^n?*  v 
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.  Now  as  the  defendant,  or  rather  himself  and  his  brother  as 
partners,  received  said  money  from  the  bank,  without  the 
bank  ever  receiving  any  consideration  therefor,  and  as  the  de- 
fendant was  at  the  time  a  director  and  the  vice-president  of 
the  bank,  and  is  therefore  conclusively  presumed  to  have 
known  all  the  facts,  the  bank  may  recover  the  money  back 
from  the  defendant.  The  acts  of  the  cashier  cannot  estop  the 
f  OMhier-        l^aiik  as  against  the  defendant,  who  is  a  director, 

•■toppei:  i^jjd  lY^Q  vice-president  of  the  bank.  Such  officers 
cannot  be  allowed  to  wrongfully  use  the  funds  of  the  bank, 
and  then  plead  that  the  same  wa^  allowed  by  either  the  one  or 
the  other  of  such  officers.  They  make  themselves  liable  by 
so  using  the  fnnds  of  the  bank.  The  court  below  tried  this 
case  upon  the  theory  that  the  defendant,  as  a  director  and  vice- 
president,  was  not  bound  to  know  the  condition  of  the  bank, 
anVl  the  condition  of  Herman's  account,  and  was  not  bound  to 
know  when  he  and  his  partner  drew  said  money  out  of  said 
bank  that  they  drew  the  same  out  of  the  bank  without  any 
consideration  to  the  bank;  and  for  this  reason  the  court  erred 
in  instructing  the  jury,  and  especially  erred  in  not  granting  a 
new  trial  to  the  plaintiff. 

The  judgment  of  the  conrt  below  will  therefore  be  reveraed, 
and  cause  remanded  for  a  new  triaL 
HoBTONy  0,  J.,  concurring. 
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John  H.  Collamoeb  v.  John  H,  Wildbe  ei  cU. 

1.  Claims  Aoaikbt  Evtatb  09  Dscsdsmt;  LacJies  of  Claimant;  Waiver  of 
Right,  Where  A.  exhibits  his  demand  against  the  estate  of  a  decedent, 
by  causing  a  notice  a^d  statement  of  the  amount  due  him  to  be  served 
upon  the  administrator,  and  thereafter  takes  no  further  steps  to  have 
his  demand  allowed  or  established  ditrins;  the  administration  of  the 
estate,  and  such  administration  continu^s  over  four  years  from  the  date 
of  the  letters  of  administration  granted  in  the  case,  and  said  adminis- 
trator makes  a  final  settlement  of  such  estate,  which  iinal  settlement  is 
approved  by  the  probate  court,  and  thereon  the  said  administrator  is 
finally  discharged,  and  no  claim  is  made  of  error,  A*and,  or  concealment 
88  to  said  final  settlement,  or  the  discharge  of  the  administrator^  A.  can- 
not maintain  his  action  in  the  district  court  against  the  heirs  of  the  de- 
ceased, to  whom  lands  have  descended  from  him,  to  have  his  demand 
adjusted  and  allowed,  and  said  lands  sold  to  satisfy  the  same.  [Land 
Oo.  V,  Ferry,  23-188;  Shoemaker  v.  Brown,  10-383;  Anderson  v,  Beebe,  22- 

•  771;  Smiik  v.  Bank,  24-530;  Klemp  v.  Winter,  23-705;  Freeman  ©.  WaynarU, 
25-280;  Markaon  v.  Kolhman,  29-722;  Scrogg$  v.  TuU,  23-181.] 

2.  Affointment  of  Aominxstratob;  Actual  Notice;  Omiseion  to  Publish 
Notice,  Where  a  creditor  of  a  decedent  has  actual  notice  of  the  appoint- 
ment of  an  administrator,  treats  with  such  appointee  as  the  l^al  ad- 
ministrator, and  exhibits  to  him  his  demand  against  the  estate  of  such 
deceased  person,  he  cannot  thereafter  complain  that  he  has  been  misled 
or  prejudiced  by  the  neglect  of  such  administrator  to  give  the  notice  re- 
quired by  {74  of  ch.91,  Gomp.  Laws  of  1862.  {Claufaon  v.  McCfujie,  20- 
842.] 

8h  ADMXNisTfiATOR;  PoumB  and  Duties,  An  administrator  is  merely  the 
agent  or  trustee  of  the  estate  of  the  decedent^  acting  immediately  under 
the  direction  of  the  law  prescribing  bis  duties,  regulating  his  conduct, 
and  limiting  his  powers.  [Jru.  Cb.  v.  Swayze,  80-122;  Crawford  v,  Lehr^ 
20-512.1 

4.  '  Agreement  tnith  Creditor,    An  agreement  between  a  creditor  of 

an  estate  and  the  administrator  thereof,  to  the  effect  that  no  further  ac- 
tion should  be  had  in  Zansas  toward  the  establishment  of  a  demand  of 
the  creditor,  beyond  legally  exhibiting  to  said  administrator,  said  claim, 
nntil  the  termination  of  a  suit  pending  in  another  state  on  the  same 
claim  against  the  executor  of  the  same  estate,  and  that  the  determina- 
tion of  said  suit  in  such  other  state  should  settle  the  matter  here,  is  not 
binding  on  the  estate,  nor  on  the  heirs  of  said  estate. 

C  WitL;  Direction  to  "Pay  aU  Just  Dehte/*  The  formal  and  general  lan- 
guage in  a  will,  requiring  that  all  the  just  d^btB  ^^  ^  deceased  should  be 
paid  by  his  executors  out  ot  his  estate,  eatxnP^  ^  fwicce8Bfu\\y  invoked 
in  behalf  of  a  person  who,  having  a  JiXj^v    \a3t^  aig^itiBt  such  testator. 
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neglects  the  legal  proof  of  his  demand  nntil  more  than  three  years  have 
elapsed  after  the  issnanoe  of  letters  testamentary,  and  until  alter  the 
estate  has  been  finally  settled  according  to  the  provisions  of  law,  and 
the  administration  closed.    IScroggg  «.  TuU,  28-181.] 

Eiror  from  Douglas  District  Court. 
Action  coixiraenced  by  original  petition  filed  in  the  district 
court  by  John  H.  CoUamore  as  plaintiff,  against  John  H.  WUder^ 
as  adrainistrator  of  the  estate  of  George  W.  CoUamore,  de- 
ceased, and  the  widow  and  children  of  said  decedent,  as  de- 
fendants, to  establish  a  demand  against  said  estate,  and  subject 
certain  lands  in  the  hands  of  said  widow  and  children  to  the 
payment  of  such  demand.  The  defendants  demurred,  "for 
that  said  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,"  The  district  court,  at  the  April  Term  1876, 
sustained  the  demurrer,  and  gave  judgment  against  the  plain- 
tiff for  costs.  The  plaintiff  brings  the  case  here.  The  aver- 
ments of  the  petition  are  fully  stated  in  the  opinion. 

S.  0.  Thacher,  for  plaintiff: 

Did  the  petition  state  facts  sufficient  to  constitute  a  cause  of 
action?  Of  course  the  petition  is  taken  as  confessed,  for  the 
purpose  of  this  debate.  The  nature  of  the  plaintift''s  claim 
grew  out  of  the  fiduciary  relations  of  the  deceased  to  him. 
The  funds  for  which  he  brought  his  action  were  received  by 
the  deceased,  as  ag^nt  and  trustee  for  his  brother.  During 
the  time  these  funds  were  being  collected  by  the  deceased,  the 
plaintiff  was  resident  in  the  Empire  of  France  for  some  seven- 
teen years,  up  to  and  prior  to  November  1868;  and  during  all 
this  time  no  settlement  was  ever  had  by  and  between  the 
plaintiff  and  deceased,  and  no  demand  for  any  such  settlement 
was  had  so  far  as  the  Kansas  estate  is  concerned,  until  July 
25th  1866.  Said  Geo.  W.  CoUamore  died  Augufit  2l6t  1868, 
leaving  all  the  defendants  his  heirs-at-law,  save  Wilder,  who 
is  administrator.  The  heirs-at-law  at  once  removed  from  Kan- 
sas to  Massachusetts,  and  ever  since  have  resided  away  from 
Kansas.     The  deceased  left  a  will  whereby  he  appointed  Gov. 


Digitized  by 


Google 


JULY  TERM,  1877.  69 

— ^ t 

Brief  of  PlBintifil 

Andrew  of  Mai^sachasetts,  where  the  bulk  of  his  eetate  was 
Bituated,  his  executor.  This  will  was  probated  in  Douglas 
county,  on  the  8d  of  May  1864,  and  Gurdon  Grovenor  duly 
appointed  administrator  with-the-will-annexed,  but  he  never 
gave  the  notice  required  by  law  of  his  appointment  January 
29th  1864,  Gov.  Andrew,  in  Massachusetts,  duly  qualified  as 
executor  under  the  wilL  Two  legal  representatives  of  the 
estate  of  the  deceased  then  existed  in  July  1866.  But  before 
this,  in  the  courts  of  Massachusetts,  the  plaintiff  had  com- 
menced proceedings  to  establish  his  claim  against  his  brother's 
estate,  and  these  proceedings  were  pending  when  the  claim 
was  exhibited  and  demand  made  here  to  the  legal  representa- 
tive in  July  1866.  When  this  was  done,  as  was  to  be  sup- 
posed, it  was  conceded  that  there  oaght  not  to  be  two  litiga- 
tions prosecuted  for  the  same  matter  against  really  the  same 
parties,  for  the  heirs-at^law  at  the  last  are  the  parties  directly 
interested  in  the  amount  of  claims  proven  against  the  estate 
of  the  deceased.  So  it  was  mutually  agreed  by  the  parties 
that  no  litigation  should  take  place  here,  but  that  the  rights  oi 
the  parties  should  be  determined  in  the  pending  suit  in  Massa- 
chusetts. On  the  12th  of  March  1867,  Grovenor  made  a  final 
settlement  of  his  duties  here,  and  was  formally  discharged  in 
May  1868.  The  suit  in  Massachusetts  was  not  determined  until 
February  1874,  and  after  applying  all  the  estate  in  Massachu- 
setts to  the  satisfaction  of  the  amount  thereby  found  due  the 
plaintiff,  there  is  still  due  the  plaintiff  the  sum  of  over  $20,000. 
The  Kansas  estate  of  the  deceased,  so  far  as  the  realty  is  con- 
cerned, is  not  touched.  May  22d  1875,  defendant  Wilder  be- 
came administrator  de  bonis  non  of  the  deceased,  (there  having 
been  no  other  administrator  since  the  discharge  of  Grovenor,) 
and  thereupon  this  snit  was  begun. 

1.  In  the  light  of  the  foregoing  facts,  I  suppose  the  question 
here  is  this:  Is  the  debt  or  demand  of  plaintiff  barred  by  the 
statute  of  limitations?  As  the  last  payment  made  by  the  de- 
ceased was  in  1862,  and  as  the  funds  in  his  hands  were  held 
by  him  as  trustee,  it  will  be  conceded  ^9X  up  to  the  appoint- 
ment of  Grovenor  in  1864  the  statute  Vi^d  tiot  ran.    The  gen- 
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eral  statute  would  notbegia  to  run  until  a  demand,  the  funds 
being  held  in  a  fiduciary  capacity  by  tiie  deceased  for  the 
plaintiff:  12  Mo.  8,  8;  8  Johns.  Ch.  190,  216;  7  Johns.  Ch. 
122;  6  Hill,  540;  23  Wend.  528;  83  Conn.  67;  6  Cal.  81. 
The  demand  made  upon  the  administrator,  Grovenop,  was  in 
July  1866.  Hence  no  action  could  have  been,  maintained  by 
the  plaintiff  until  that  time,  and  the  general  statute  of  limita- 
tions began  then  to  run.  But  in  March  1867,  Grovenor  made 
settlement  of  his  actions  as  administrator,  and  in  May  1868 
was  discharged,  and  no  successor  was  appointed  until  the  com- 
mencement of  this  action,  and  all  the  heirs-at>law  of  the  de- 
ceased were  continuously  out  of  the  state.  There  was  no  one 
to  sue.  Beyond  dispute  then,  the  general  statute  had  not  run 
when  this  action  was  commenced.     8  Kas.  899. 

2.  No  notice  of  his  appointment  as  administrator  was  given 
by  Grovenor,  on  his  appointment  in  May  1864,  oa  required  by 
law.  His  appointment  did  not  start  the  statute  of  limitations 
found  in  the  executors  act  until  such  notice  was  given;  2  E^as. 
899;  19  Mo.  259;  19  Cal.  85. 

8.  The  claim  of  plaintiff  below  was  duly  and  promptly  ez« 
hibited  to  the  administrator,  July  25th  1866.  It  does. not  ap- 
pear whether  the  administrator  made  due  return  thereof  to 
the  probate  court  or  not;  the  presumption  must  be  that  he 
did.  The  claim  or  demand  being  thus  exhibited,  suspended 
the  statute  of  limitations :  86  Mo.  96;  47  Mo.  299;  19  Cal.  98. 
And  again — the  claim  once  legally  exhibited  to  the  adminis- 
trator cannot  be  barred.  The  statute  nowhere  requires  it  to 
be  followed  at  once  by  an  adjudication;  and  the  petition  shows 
ample  reason  why  no  further  steps  were  taken  in  Kansas.  Surely 
it  needs  no  words  to  show  that  we  are  not  pleading  a  promise 
of  the  administrator  to  revive  a  stale  demand.  And  if  the 
court  will  look  at  Putnam  r.  CoUamore^  109  Mass.  509,  it  will 
see  some  of  the  reasons  for  the  long  delay  in  Massachusetts, 
and  will  be  fully  apprised  of  the  nature  of  this  litigation  in 
that  state. 

4.  The  agreement  made  by  Grovenor  with  plaintiff,  wh«i 
the  account  was  presented,  that  the  adjudication  in  Massacha- 
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setts  should  determine  the  amoant  of  the  liability  of  the  es- 
tate, estops  the  defendant  from  any  defense^  unless  it  is  one 
grounded  in  the  fraudulent  acts  of  the  plaiptiff.  At  least  it 
estops  them  from  any  defense  save  one  that  tests  the  merits 
of  the  claim.  Both  parties  acted  upon  th^  agreement  The 
matters  in  dispute  between  the  representative  of  the  deceased 
and  the  plaintiff  covered  very  long  and  multiform  transac. 
tions;  and  without  stopping  now  more  than  to  refer  to  the 
record  ipade  in  Maasachusetts,  it  is  sufficient  to  ^ay  that  that 
record  shows  how  tedious  was  the  work  of  getting  the  plain- 
tiff's claim  from  the  tangle  in  which  the  decedent  had  in- 
volved them.  I  do  not  care  to  insist  that  that  adjudication 
is  conclusive  upon  the  estate  here,  as  to  amount,  or  liability, 
unless  the  defendants  chose  to  so  regard  it.  But  the  fact  that 
the  litigation  to  settle  these  matters  was  then  pending  in 
Massachusetts,  and  that  both  sides  agreed  to  have  proceed- 
ings here  await  that  decision,  makes  any  attempt  to  defeat  a 
full  inquiry  here  of  the  merits  of  plaintiff's  claim  inequitable. 
The  doctrine  of  estoppel  is  very  well  settled  in  cases  of  this 
kind.  2  Pars,  on  Contr.,  ch.  4,  §4,  p.  801.  In  Home  Ins.  Co. 
r.  BalL  W.  J3".  Cb.,  Cent  Law  Journal,  March  2d  1877,  page 
206,  the  supreme  court  of  the  United  States  seem  to  hold  such 
an  agreement  valid.  (88  Iowa,  506;  60  N.  T.  638.)  Within 
mbout  nine  months  from  the  day  the  claim  was  exhibited  to 
him,  the  administrator  made  a  final  settleibent  in  the  probate 
court  of  his  acts,  and  in  less  than  two  years  after  the  exhibi- 
tion of  the  claim,  he  obtained  a  final  discharge. 

5.  The  will  left  by  the  deceased  required  that  all  his  ^^  just 

;  debts''  should  be  paid  by  his  executor  out  of  his  estate.  Does 
the  statute  of  limitations  run  against  such  a  provision?  If 
the  debt  is  just,  does  not  the  law  hold  this  provision  for  its 
payment  beyond  statutes  of  limitation  of  all  kinds?  Is  it 
not  in  the  nature  of  a  direct  disposition  of  the  decedent's  es- 
tate, for  a  purpose  clearly  conscionable,  and  worthy  of  the 

.  support  of  the  law?  In  Rosenthal  v.  Benick,  44  HI.,  202,  206, 
a  clause  of  a  will  something  like  the  oixe  at  bar,  is  commented 
on.    The  court  say  it  shows  that  th^  testator  *^  intended  his 
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devisees  should  derive  nothing  from  his  boantyy  until  his 
creditors  had  received  theii*  dues."  That  case  has  many  feat- 
ures like  the  one  before  the  court,  and  the  general  tenor  ot 
the  reasoning  fully  confirms  many  of  the  considerations  here- 
inbefore advanced.  The  equities  involved,  to  my  mind,  are 
all  and  entirely  with  the  plaintiC 

8.  A.  Biggs  J  and  J.  M.  Hendry  ^  for  defendants: 

As  stated  by  counsel  for  plaintiff,  the  question  presented  is, 
was  the  demand  of  plaintiff  barred  by  the  statute  of  limit- 
ations? The  statute  applicable  to  the  case  is  the  statute  of 
1862.  Whether  the  limitation  is  fixed  by  §  21  of  the  civil 
code,  or  by  §2  of  ch.  27  of  the  laws  of  1862,  is  immaterial  in 
this  case. 

Counsel  for  plaintiff  assumes  that  this  claim  grew  out  of 
fiduciary  relations  between  George  W.  Collamore  deceased, 
and  John  H.  Collamore;  that  such  fiduciary  relations  are 
sufficiently  pleaded,  and  that  the  operation  of  the  statute  of 
limitations  was  suspended.  The  only  trust  exempted  from 
the  bar  of  the  statute  of  limitations  is  direct  or  express  trust; 
Angell  on  Lim.,  §§166, 178;  6  Johns.  Ch.  110;  9  Pick.  242. 
It  will  hardly  be  contended  that  the  dum  exhibited  to  Gro- 
venor  as  the  administrator,  and  which  was  the  basis  of  this 
acti6n,  partakes  of  the  nature  of  an  express  trust  But  it  may 
be  claimed  that  the  trust  involved  in  the  relations  between  the 
parties  is  an  implied  trust — that  the  operation  of  the  statute 
of  limitation  was  suspended  until  demand,  and  that  the  £Eicts 
operating  to  suspend  the  statute  are  sufiieiently  pleaded.  An 
effort  was  made  in  the  petition  to  plead  payment,  absence  of 
demand,  and  a  new  promise — each  and  all  being  intended  to 
take  the  case  out  of  the  statute.  We  claim  that  such  effort 
has  not  been  successful. 

Again:  Authorities  are  numerous,  holding  that  no  acknowl- 
edgment, however  unequivocal,  and  no  promise,  however  ex- 
plicit, made  by  an  executor  or  administrator,  will  operate  to 
take  a  case  out  of  the  statute.  Chancellor  Kent  uses  this 
language:  ''Is  the  heir  to  be  charged,  at  the  mere  pleasure 
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oi  the  executor,  with  the  debts  of  the  ancestor?  Does  it 
rest  entirely  in  the  discretion  of  the  executor  whether  the  heir 
is  or  is  not  to  be  permitted  to  ose  the  statute  of  limitations 
which  the  law  has  provided  as  a  means  of  defense  against  a 
simple  contract  demand,  which,  perhaps,  he  knows  to  be  un- 
just, though  his  ancestor  has  not  left  him  the  requisite  proof?" 
6  Johns.  Ch.  273:  Angell  on  Lim.,  §§  268,  et  seq. ;  7  Conn.  176; 
1  Wharton,  (Pa.)  66;  12  Wlieaton,  565.  The  administrator 
takes  only  such  powers  as  are  conferred  by  law.  Those  who 
deal  with  him  are  bound  to  take  notice  of  the  extent  of  his 
powers,  and  of  the  limitations  imposed  by  law  upon  the  exhi- 
bition, presentation  and  proof  of  claims.  It  is  not  within  the 
power  of  the  administrator  to  enlarge  the  rights  of  creditors 
in  the  matter  of  the  exhibition  and  proof  of  demands. 

Bat  even  if  the  administrator  had  the  power  to  make  a 
promise  which  would  take  the  case  out  of  the  statute,  the 
petition  alleges  no  such  promise.  The  agreement  alleged 
contains  no  express  promise  to  pay.  It  contains  no  acknowl- 
edgment of  existing  liabilities.  It  has  none  of  the  elements 
of  the  acknowledgment  and  promise  contemplated  in  §81  of 
the  civil  code  of  1862;  nor  is  it  the  positive  and  unqualified 
acknowledgment  of  liability,  with  the  clear,  unequivocal  and 
explicit  promise  to  pay,  which  Mr.  Justice  Story  holds  necies- 
sary  to  remove  or  suspend  the  bar  of  the  statute.  1  Peters,  851; 
Angell  on  Lim.,  §§280,  281. 

If  it  should  be  held  that  a  specific  demand  was  necessary  to 
put  the  statute  of  limitations  in  operation,  and  that  such  de- 
mand must  have  been  made  upon  Grovenor,  the  administrator 
in  Kansas,  then  we  claim  that  such  demand  was  made  on  the 
26th  of  July  1866,  when  the  claim  was  exhibited  to  him  by 
plaintiff;  and  the  statute,  beginning  to  run  from  that  time, 
was  not  suspended  by  the  discharge  of  Qrovenor  as  adminis. 
trator  in  May  1868.  We  are  aware  that  in  the  case  of  Tobey 
V.  AUm^  8  Eas.  899,  this  court  held  that  the  death  of  a  debtor 
operates  to  suspend  the  statute  of  limitation  until  an  admin- 
istrator is  appointed;  because  there  mugt  b^  &  p&^  to  be  sued. 
But  the  reason  of  that  decision  doe^  no^  ^"^^^y  ^^  ^^^  ^^^^* 
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Upon  the  death  of  a  debtor  there  is  a  period  daring  which 
certain  persons  named  in  the  statute  are  preferred  in  the  mat* 
ter  of  taking  out  administration — ^wfaen  creditors,  as  such, 
have  no  right  to  apply  for,  or  procure  administration — when 
by  the  operation  of  our  laws,  the  right  of  creditors  to  sue  is 
absolutely  suspended.  In  the  case  at 'bar,  plaintiff  was  in 
court  in  Douglas  county,  having  exhibited  his  demand  to  the 
administrator.  It  was  his  duty  to  have  followed  up  his  exhibit 
of  his  claim  with  his  proof;  or  if  delayed  in  the  production  of 
his  proofs,  to  have  asked  a  continuance  of  the  administration 
for  the  purpose  of  producing  such  proofs.  The  purpose  of  the 
notice  of  the  final  settlement  provided  for  by  §  194  of  ch.  91, 
laws  of  1862,  was,  among  other  things,  to  enable  creditors  to 
make  proof  of  claims  duly  exhibited.  There  is  no  daain  that 
such  notice  was  not  given.  Fuither,  it  waa  within  the  power  of 
plaintiff,  upon  a  proper  showing,  to  have  procured  the  appoint- 
ment of  an  administrator  de  boms  non.  Upon  these  considera- 
tions the  court  will  not  hold  that  the  discharge  of  Grovenor 
operated  to  suspend  the  statute.  If  these  views  be  correct,  the 
statute  became  a  bar  on  July  25th  1868,  or  July  £5th  1869,  as 
the  court  may  regard  the  contract  a  Massachusetts  or  a  Kansas 
contract.  Suit  not  having  been  brought  until  1875,  the  ques*i 
tion  of  the  locus  of  the  contract  is  not  material.  But  in  oar 
view  pf  this  case  there  is  no  question  of  demand  involved. 
The  allegations  of  agency  or  trust  are,  in  our  view,  not  suffi- 
cient, under  the  rul^  of  pleading.  It  will  be  conceded  that 
if  a  trust  existed  which  had  grown  out  of  tortious  conduct  on 
the  part  of  the  deceasedv  no  demand  would  have  been  neces- 
sary. There  is  no  allegation  in  the  petition  which  excludes 
the  idea  of  such  a  trust;  but  on  the  other  hand,  it  appears  upon 
close  inspection  that  the  pretended  claim,  if  it  really  existed, 
was  of  this  pharacter. 

Our  view  of  the  claim  presented  by  the  pleading/is,  that  it 
is  an  account  as  to  which  a  perfect  right  of  action  existed' at 
the  date  of  the  last  item;  and,  admitting  the  sufficiency  of  the 
allegation  of  payment  in  1862,  that  the  statute  was  operating 
on  January  Ist  1868,  eight  months  prior  to  the  death  (^  George 
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'W.  CoUamore;  that  tinder  the  decisiori  in  Tdbei/iVi  Allejij  the 
statute  was  suspended  from  August  21st  1863,  tx>  May  8d  1864, 
T^hen  it  ftgain  began  to  run;  and  that  the  bar  was  (Complete  on 
September  8th  1865,  if  the  contract  was  a  Massachusetts  con- 
tract, and  on  September  8th  1866  if  the  contract  was  a  Kansas 
tontract  41  Penn.  St.  482, 

It  is  claimed  by  counsel  for  plaintiff,  that  the  exhibition  of 
the  claim  to  Gh*ovenor,  administrator,  suspended  the  statute  of 
limitations.  If  by  such  proposition  it  is  meant  that  the  due 
exhibition  of  a  claim  suspended  the  statute  limiting  the  time 
for  proving  up  in  the  probate  court,  claims  against  an  estate, 
the  correctness  of  the  proposition  will  be  conceded.  All  the 
cases  cited  by  counsel  in  his  brief  go  to  this  point  only.  But 
we  deny  that  the  exhibition  of  a  demand  under  the  executors- 
and-administrators  act  has  the  effect  to  suspend  the  general 
statute  of  limitation.  The  reasoning  of  this  court  in  Tobey  v. 
Allen,  supra,  seem$  to  us  conclnsiye  upon  this  point. 

Again,  it  is  claimed  by  counsel  for  plaintiff,  that  the  clause 
in  the  will  of  George  W.  Oollamore  directing  that  all  his>  just 
debts  should  be  paid  out  of  his  estate,  created  a  trust  against 
which  the  statute  of  limitations  would  not  run — and  44  HI. 
202,  is  cited.  If  such  was  the  meaning  of  the  case  cited,  it  is, 
we  submit,  against  reason  and  the  weight  of  authority.  6  Sel- 
den,  898;  4  Selden,  862,  870;  7  Conn.  175. 

The  opinion  of  the  court  was  delivered  by 

HoRTOK,  0.  J.:  This  case  come&  to  this' court  upon  an  ex- 
ception taken  by  the  plaintiff  in  error  to  the  order  of  the  court 
below  sustaining  a  general  demurrer  to  the  petition  filed  in 
that  court  It  was  alleged  in  said  petition,  that  Geo.  W.  Col- 
lamore,  in  his  lifetime  and  at  his  death,  was  indebted  to  John 
FiMdings  aad  ^'  CoUamore,  plaintiff,  on  claims  of  a  fiduciary 
"^•^  *  character,  in  a  sum  of  more  than  $100,000,  but  for 

which  no  demand  was  made  till  July  2&th  1866;  that  said 
Qeo.  W.  Oollamore  died  in  Kansas  on  21st  August  1863,  leav- 
ing estates  in  both  Kansas  and  Massachusetts,  and  leaving  all 
the  defendants  his  heirs-at-law,  save  John  H.  Wilder;  that  in 
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pursiiance  to  his  will,  John  A.  Andrew  of  MassachoBettB  was 
duly  appointed  executor  of  the  estate  of  said  decedent  in  Mas- 
sachusetts, by  the  probate  court  of  Suflfolk  county,  on  29th 
January  1864;  that  on  Sd  May  1864,  one  Qt.,  Grovenor  was 
duly  appointed  administrator,  with  the  will  lumexed,  by  the 
probate  court  of  Douglas  county,  in  tiiis  state,  but  never  gave 
the  notice  of  his  appointment  required  by  section  74,  ch.  9, 
p.  623,  laws  of  1862;  that  by  his  said  will,  the  said  Gteorge  W. 
CoUamore  among  other  things  appointed  and  required  that  all 
his  ^'just  debts  should  be  paid  by  his  said  executor  out  of  his 
said  estate;"  that  on  July  25 th  1866,  the  plaintiff  in  error  ex- 
hibited his  demand  against  the  .estate  of  Geo.  W.  CoUarmore, 
deceased,  to  the  said  G.  Grovenor  as  administrator;  that  prior 
to  the  last-named  date,  the  said  John  H.  CoUamore  had  com- 
menced his  action  in  the  supreme  judicial  court  of  Suffolk 
county,  Massachusetts,  against  said  John  A.  Andrew,  ^^as  ex- 
ecutor as  aforesaid,  to  recover  and  secure  the  moneys  in  the 
account  and  demand  exhibited  to  said  Grovenor;  that  when 
said  demand  was  so  exhibted  to  said  administrator  in  Kansas, 
it  was  then  agreed  between  the  parties  that  no  further  action 
should  be  had  in  Kansas  beyond  legally  exhibiting  to  said  ad- 
ministrator said  claim,  until  the  determination  of  said  suit  in 
Massachusetts,  and  that  the  determination  there  should  settle 
the  matter  here ;  that  the  suit  in  Massachusetts  was  not  finally 
determined  until  the  28th  of  February  1874,  at  which  time 
the  supreme  judicial  court  of  that  state  rendered  judgment  in 
favor  of  the  plaintiff  in  error  in  said  action  for  $73,577.37 
damages,  and  (1 ,898.31  costs;  that  on  said  judgment  so  ren- 
dered in  his  favor,  there  was  paid  about  $60,000,  leaving  due 
thereon  about  (20,000;  that  the  estate  in  Massachusetts  was 
exhausted;  that  said  Grovenor,  as  said  administrator,  made 
his  final  settlement  of  the  estate  of  said  Geo.  W.  CoUamore, 
deceased,  in  Kansas,  on  March  12th  1867,  which  final  settle- 
ment was  approved  by  the  probate  court  of  Douglas  county, 
and  such  administrator  was  finally  discharged  15th  May  1868; 
that  there  being  a  large  amount  of  real  estate  in  Kansas  be- 
longing the  said  estate  of  Geo.  W.  CoUamore,  deceased,  od 
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May  22d  1875  the  probate  court  of  Douglas  county  appointed 
the  defendant  in  error,  John  H.  WUder,  administrator  de  bonis 
nan,  with  the  will  annexed,  of  said  estate  of  said  decedent; 
that  said  Wilder  duly  qualified  and  accepted  such  trust,  and 
that  between  the  dates  of  May  15th  1868,  and  May  22d  1875, 
there  was  no  administrator  in  Kansas;  that  at  the  November 
term  1867  of  the  district  court,  in  an  action  then  pending  be- 
tween the  heirs-at-law  of  said  Geo,  W.  CoUamore,  deceased, 
said  John  H.  Wilder  was  appointed  trustee  of  the  said  estate, 
and  accepted  such  trust,  and  still  remained  as  such  trustee; 
that  all  said  heirs-at-law  of  Geo.  W.  CoUamore,  deceased,  left 
the  state  of  Kansas  in  August  1868,  and  have  ever  since  re- 
sided out  of  the  state,  and  been  absent  therefrom;  that  there 
was  no  personal  property  of  said  estate  in  Kansas,  unadminie- 
tered  upon,  but  certain  real  estate  remained,  a  list  of  which 
was  attached  (with  a  copy  of  the  account  sued  on)  to  the  peti- 
tion. The  prayer  of  the  petition  asked  for  a  full  accounting 
between  the  parties,  for  a  judgment  for  the  amount  that  should 
be  found  due  the  plaintift'  in  error,  and  for  an  order  and  de- 
cree to  have  the  real  estate  described  in  the  petition  sold  to 
pay  said  judgment.  The  suit  was  begun  in  the  court  below 
on  May  29th  1875. 

The  question  is  presented  by  the  record,  whether  the  facts 
set  forth  in  the  petition  constituted  a  cause  of  action  against 
the  defendants  in  error.  In  other  words,  did  the  court  below 
commit  error  in  refusing  to  assume  jurisdiction  of  the  cause? 

We  are  of  the  opinion  that  the  failure  of  Grovenor,  as  ad- 
ministrator, to  give  the  notice  of  his  appointment,  as  re- 
Ad»ini.t«tor'.  q^i^^d  ^y  8®^-  74,  p.  528,  laws  of  1862,  and  the  sub- 
BMioe.  sequent  agreement  of  such  administrator  as  to  the 

suit  pending  at  the  time  in  Massachusetts,  do  not  materially 
aftect  the  determination  of  the  inquiry  presented.  The  evi- 
dent purpose  of  said  section  74,  is  to  give  all  creditors  of  es- 
tates in  administration  notice  of  the  appointment  of  an  execu- 
tor or  administrator,  so  that  claims  can  be  exhibited  within  the 
statutory  limitation  of  three  years ;  b^t  wbere  an  adminutrator 
has  been  legally  appointed,  and  i^  Ai^^dV^tor  of  the  estaite  has 
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actual  notice  of  Bach  appointment,  and  treats  with  the  person 
thus  appointed  as  the  legal  administrator,  and  exhibits  to  him, 
as  such  administrator,  his  demand  against  the  estate,  such 
creditor  is  in  no  manner  misled  or  prejudiced  by  the  want  of 
said  notice.  To  him  such  notice  is  useless,  and  he  cannot  com- 
plain of  its  non-publication. 

The  promise  or  agreement  of  the  administrator,  whereon 
the  plaintiff  bases  his  failure  to  have  his  account  allowed  or 
Power*  of  ad.     ^stablishcd  before  the  discharge  of  the  adrainistra- 

mintetntor.  ^j^  fy^^  j^jg  trust,  was  not  binding  on  the  estate,*  or 
the  heirs-at-law  of  the  decedent  An  administrator  takes  only 
such  powers  as  are  conferred  by  law,  and  those  who  deal  with 
him  have  notice  of  his  duties  and  his  powers,  and  of  all  lim- 
itations thereon.  He  is  merely  an  agent  or  trustee,  acting  im- 
mediately under  the  direction  of  the  law  regulating  his  conduct 
and  defining  his  authority.  His  duty  is  to  settle  his  estate  ac- 
cording to  the  terms  of  the  law,  and  he  cannot  postpone  indefi- 
nitely ttie  settlement  of  an  estate,  or  bind  an  estate,  or  the  heirs 
of  an  estate,  by  agreeing  to  the  decision  of  a  court  to  which  he,  as 
such  administrator,  is  neither  a  party  nor  privy.  In  conterapla- 
lation  of  law,  there  is  no  privity  between  administrators  in  differ- 
ent states  of  the  same  estate.  Jones  v.JoneSy  15  Texvka^ ASS;  Stacy 
V.  ThardsheTj 6  How.  44;  JSla  v.  Mwards^iS  Allen, 48;  ShmUn' 
V.  ChenowUhy  7  Ind.  211.  Whether  the  administrator  could  be 
held  upon  the  said  agreement  as  his  personal  undertaking,  or 
whether  such  an  agreement  would  be  good  cause,  if  the  proper 
proceedings  had  been  commenced,  to  have  delayed  the  final 
accounting  and  discharge  of  such  administration  until  the  de- 
termination of  the  suit  in  Massachusetts,  we  need  not  now  dis- 
cuss, as  these  matters  are  not  presented  for  consideration. 

With  the  non-publication  of  the  notice  of  the  appointment 
of  Qrovenor  as  such  administrator,  and  the  agreement  of  said 
administrator  as  to  the  suit  in  Massachusetts  eliminated  from 
oiaimiRgaintt    the  rccord,  the  sole  question  remaining  is,  whether 

•f  creditor,  the  Qistrict  court  erred  m  refusing  to  entertain  the 
said  suit  against  the  heirs  of  the  decedent,  to  whom  lands 
had  descended,  to  have  such  lands  sold  to  satisfy  the  claim  of 
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a  creditor,  who,  hfiving  exhibited  his  demand  .do  ring  the  ad* 
ministration  to  the  ;adinitii8trator,  and  without  any  apparent 
reason  had  neglected  within  the  prescribed  time  to  pursue  his 
remedy  against  the  estate  by  having  his  claim  allowed  or  ^tab- 
lished,  classified  and  paid,  when  there  were  ample  assets  to  pay 
it  off,  and  after  there  had  been  a  final  accounting  and  settle* 
ment  of  said  estate,  and  a  final  discharge  of  said  administrator, 
and  such  final  discharge  of  the  administrator  has  not  taken 
place  for  more  than  four  years  afl;er  the  date  of  the  letters  of 
administration,  and  no  charge  is  made. of  error,  fraud,  or  con* 
cealment  as  to  the  final  settlement  and  discharge  of  the  admin* 
ifitrator.  The  i^pointment  of  Wilder  as  administrator  de  bonis 
Tion,  without  settmig  aside  the  prior  settlement,  and  the  &ct8 
concerning  the  selection  of  the  same  person  as  a  trustee,  in  a 
Buit  between  the  heirs  of  Geo.  W.  Collampre,  deceased,  do  not 
add  anything  to  the  rights  of  the  plaintiff  in  the  premises,  or 
afford  additional  reasons  for  the  institution  of  the  suit.  The 
matter  submitted  is  one  of  great  practical  importance.  If  the 
argument  of  Uie  learned  counsel  for  the  plaintiff  is  to  be  sus- 
tained, then  the  whole  settlement  of  estates  can  be  transferred 
from  tiie  tribunals  specially  established  by  the  statute  for  the 
administration  of  estates  to  the  district  courts,  and  that  too 
after  the  expiration  of  the  three  years  given  for  administration, 
and  when  a  final  accounting  and  settlement  have  been  had  in 
the  probate  court,  from  which  there  has  been  no  appeal,  and 
which  remain  unassailed  on  account  of  any  error,  or  fraud,  and 
having  the  like  validity  of  any  other  judgment  Such  a  con* 
elusion  would  keep  for  years  unsettied  the  tities  to  lands  de- 
scended to  heirs,  and  estates  could  be  settied,  opened,  and 
resettied,  without  any  definite  result  Such  ought  not  to  be 
the  law,  and  we  do  not  think  such  a  purpose  ia  to  be  gathered 
Adni^rtn*i«ni  from  thc  statutc.  While  it  is  true  that  the  statute 
dirtrieicoSrto.  prescribing  the  jurisdiction  of  the  district  courts  ia 
certainly  broad  enough  to  give  to  such  courts  full  chancery  and 
common-law  jurisdiction,  (and  the  snbject  of  this  action  has 
always  been  held  a  subject  of  chauceiiy  jurifidietion,)  and  while 
an  estate  by  descent  renders  the  Ix^^p  n^W^  ^^  ^^  ^^^^  ^^  ^^ 
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ancestor  to  the  value  of  the  property  descended,  stilly  it  has 
also  been  equally  well  settled,  that  where  the  property  sought 
to  be  reached  constitutes,  as  here,  assets  of  a  deceased  debtor 
which  have  already  been  subjected  to  administration  and  dis- 
tribution under  a  special  tribunal  having  jurisdiction  of  the 
matter,  the  rule  requiring  the  existence  of  special  circum- 
stances bringing  the  case  under  some  recognized  head  of  equity 
should  not  only  be  insisted  upon  with  rigor,  but  some  satisfiatc- 
tory  excuse  should  be  given  for  the  failure  of  the  creditor  to 
collect  his  claim  in  the  mode  prescribed  by  law,  before  final 
settlement  and  discharge  of  the  administrator.  The  question 
becomes  one,  not  of  jurisdiction,  but  of  the  exercise  of  such 
authority.  Pi«6Sc  ^forks  v.  Columbia  (Mege,  17  Wall.  521;  WiU 
Hams  V.  OibbeSy  17  How.  239, 265;  TitteriTigion  v.  Hooker,  58  Mo. 
508;  Littleton  v.  AddingtoUy  59  Mo.  275.  No  valid  excuse  is 
here  presented  for  the  delay,  or  rather,  non-action,  of  the  cred- 
itor after  the  exhibition  of  his  demand  to  the  administrator. 
Where  claims  are  exhibited  and  the  estate  is  sglventy,  save  in 
exceptional  cases,  the  statute  seems  to  intend  that  the  admin- 
istration shall  continue  for  three  years;  and  before  any  final 
settlement  can  be  had,  a  notice  thereof  must  be  published  by 
yfnaisetuement  thc  admluistrator  or  executor,  as  the  case  may  be, 
o»urt.  for   four  weeks  in  some  newspaper,  so  that  the 

creditors  and  all  others  interested  shall  be  informed  as  to 
the  time  the  final  settlement  is  to  be  made,  and  such  final 
settlement  is  a  judicial  determination,  binding  upon  all  the 
property  of  the  estate,  and  upon  any  interest  in  such  property 
that  any  person  may  have  as  heir,  devisee,  or  legatee.  Shoe- 
maker V.  Brown,  10  Kas.  888.  Such  final  settlement,  when  not 
completed  till  more  than  three  years  after  the  letters  are 
granted,  is  a  determination  of  the  settlement  of  the  estate  of 
the  decedent,  and  thereafter,  ordinarily,  the  title  of  the  prop- 
erty which  has  remained  undisposed  of  is  not  held  in  abeyance 
to  await  the  presentation  and  litigation  of  other  proceedings. 
In  this  case,  although  the  final  settlement  purports  to  have 
been  had  on  March  12th  1867,  a  few  weeks  less  than  three 
years  from  the  date  the  letters  were  granted,  the  administra- 


Digitized  by 


Google 


JULY   TEliM,  1877.  81 

Opinion  of  Um  Court 

tion  wae  kept  open  tilt  the  dkoharge  of  the  adminiBtrator  in 
May  1868,  more  than  four  years  from  the  isBuance  of  the  let- 
ters of  administration.  The  plaintiff  in  error  had  ample  time 
and  opportunity  to  have  his  claim  allowed,  and  the  lands  sob- 
jected  to  the  payment  of  the  same  during  the  lifetime  of  such 
administration.  This  he  neglected  to  do.  That  he  leaned 
upon  a  broken  reed,  in  the  way  of  an  agreement  which  the  ad- 
ministrator bad  not  the  power  to  make,  is  a  mistake  of  law  on 
his  part  for  which  the  courts  furnish  no  relief. 

We  conclude  that  a  creditor  of  au  estate  in  the  hands  of  an 
administrator  or  executor ,  must  not  only  exhibit  his  demand 
against  such  estate  within  the  three  years  prescribed  by  statute, 
to  obtain  any  recovery  thereon,  but  he  must  do  something 
more,  and  that  is,  before  the  final  accounting  and  discharge  of 
the  administrator  after  three  years  have  expired  from  the  date 
of  the  granting  of  letters,  he  must  have  his  demand  allowed 
or  established,  and  paid  from  the  assets  of  the  estate;  and  that 
h»  camiot  noierely  exhibit  his  claim  to  the  administrator,  and 
then  be  passive,  and  permit  the  three  years  of  administration 
to  expire,  and.  after  a  final  accounting  has  been  bad,  the  ad- 
ministration closed,  and  the  administrator  discharged,  seek  in 
the  district  court  to  subject  the  lands  descended  to  the  heirs  to 
the  payment  of  his  claims.  Under  such  circumstances,  the 
lands  ought  not  thus  to  be  pursued,  and  the  heirs  ought  not  in 
this  way  to  be  harassed;  and  above  all,  the  titles  to  lands  de- 
rived from  persons  who  are  dead  should  not  thus  be  the  sub- 
ject of  contest,  after  the  estate  has  been  judicially  settled,  and 
the  records  of  the  proper  tribunal  show  no  allowed  or  estab- 
lished claims  unpaid,  and  when  all  parties  have  the  right  to 
presume  that  all  debts  have  been  paid,  and  that  the  lands  in- 
herited are  relieved  from  further  claims  of  creditors  against 
the  estate  of  the  deceased.  Statutes  designed  to  produce  a 
speedy  settlement  of  estates,  and  the  relapse  of  titles  derived 
under  those  who  are  dead,  should  be  stringently  enforced;  and 
courts  of  equity  will  not  relieve  parties  therefrom,  except  upon 
strong  and  peculiar  circumstances. 

Counsel  for  the  plaintiff  in  error  fina^^y  suggests,  that  in 
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My  event  the  Bait  of  the  said  plaintiff  is  nudntainable  hecanse 
of  the  proviBion  in  the  will  of  the  deceased  requiring 
that  all  hifl  '^jost  debts"  shoald  be  paid.  We  can- 
not concede  Hie  proposition.  The  weight  of  the  anthority  is 
against  the  position,  and  rightly  so.  Sach  formal  and  general 
language  in  a  will  is  meaningless,  and  has  no  authoritative  force. 
The  law  compels  the  payment  of  all  jost  debts  of  any  de- 
cedent, where  there  are  Bufficient  assets,  and  the  legal  steps 
are  pursued  to  obtain  a  recovery  thereon.  Hence,  these  words 
gire  no  power  to  an  executor,  nor  deprive  him  of  any  author- 
ity. They  will  not  strip  an  estate  of  a  jnst  defense,  nor  can  a 
party  who  neglects  a  proper  presentation  and  proof  of  his  de- 
mand invoke  these  words  successfully  to  his  aid,  after  he  has 
suffered  the  estate  to  be  settled  and  the  administration  closed. 
Feck  V.  BoUf&rd,  7  Conn.  176;  Martin  v.  Gage^  5  Selden,  898; 
Bhcdgood  v.  Brum^  4  Selden,  362. 

The  district  court  did  not  err  in  refusing  to  exerdse  its 
jurisdiction  in  the  case,  and  therefore  the  judgment  will  be 
affirmed* 

All  ihe  JnaticeB  ooncnrring. 
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Kansas  Pacific  Ra.ilw ay  Co.  v.-Ltdia  H.  Cuttw,  .« 
Administratrix^  ^. 

1*  FoJSHiGN  JuiKiMBirr ;  AUeftatUm,  It  eeems  that  the  attestation  of  a  foreign 
record,  under  section  905  of  the  revised  statutes  of  the  United  States, 
must  be  .made  by  the  clerk  in  person,  and  cannot  be  made  by  a  deputy 
or  other  person  acting  as  a  substitute  for  him.  [R.  R.  v.  Cutter,  16-^68, 
and  cases  cited.]  ,  .  )  • 

2.  Objxction  to  Tsstimony,  Must  be  Specific,  An  objection  to  the  introduc- 
tion of  testimony,  to  be  available  in  this  court  for  purposes  of  error, 
must,  except  perhaps  in  cases  where  the  defect  cannot  be  obviated  by 
further  proof,  distinctly  and  clearly  state  the  point  of  objection,  so  that 
we  can  see  from  the  record  that  the  very  matter  to  which  our  attention 
is  directed  was  presented  to  the  mind  of  the  trial  judge.    IWeUktr  v, 

.  Amutrong,  2-199 ;  Wilson  n,  FuUer,  9-176;  Luke  v.  Johnnycake,  9-611 ;  Mar* 
shaU  V.  Skibley,  11-114;  Ferguson  v.  Graves,  12-43;  Simpson  v.  Eimberlin, 
12-587;  Willis  v^Sproyle,  ia-263;  Revahart  v,  State^  14^^88;  BotkiiA  tk  lAv 
ingston^  16-89;  Dams  v.  Wilson,  11-81;  Ogden  v.  WaiterSf  1^291;  Joseph  v. 
Bank,  17-256;  Cross  r.  Bank,  17-836;  AbboU  v.  Ooleman,  22-254;  Grand- 
«to/  V.  Brown,  23^176;  Humphrey  v.  Collins^  23-549;  Edmondson  fLBtalSf 
27-656;  Long  v.  Kasebeer,  28-240;  (M}ome  v.  Woodford,  31-290;  Stout  v, 
J5a*er,  32-11?;  i2.-B.«.Jfarraw,  32-217.]  .   :. 

ft.  Instbuctions;  WHver  of  Error,  Where  the  charge  of  the  court  is  in 
accord  with  the  instructions  asked  by  the  party  now  alleging  err6r,  it 
will,  for  the  purposes  of  the.  case,  be  conclusively  presumed  to  be  con^ct« 
[Oreer  v,  Higgins,  20-424;  Irwvn  v,  Thompson^  27-645.] 

4.  Damages;  DeaJth  from  Wrongful  Ad  of  Another.  In  an  action  under  secy 
tion  422  of  the  code  of  civil  procedure,  (Gen.  Stat,  p.  709,)  to  recover 
damages  for  the  death  of  a  party,  and  outside  of  the  question  of  exem- 

'    plary  damages*  the  recovery  is  to  be  of  a  pecuniary  compensation  for  a 
.  pecuniary  Joss. 

^  .  In  determining  the  amount  of  such  compensation,  much  nMlft 

be  left  to  the  good  sense  and  sound  judgment  of  the  jury  upon  all.  the 
facts  and  circumBtances  of  the  case.  No  uniform  and  precise  rule  can  tie 
laid  down  for  estimating  the  value  to  the  survivors  of  the  life  of  the 
deceased,  for  the  elements  which  go  to  make  up  such  value  are  personal 
to  each  case. 

f, A  charge  to  a  jury,  in  such  an  action,  that  they  are  not  to  take 

into  consideration  the  pain  suffered  by  the  deceased,  or  the  wounded 
feelings  of  'the  surviving  relatives,  but  may  consider  the  relations  be- 
tween him  and  the  next  of  kin,  the  amount  of  his  property,  the  cLarac. 
ter  of  his  business,  and  the  praspeclive  increase  of  wealth  likely  toacprue 
to  a  man  of  his  a^,  with  the  business  and  means  which  he  had,  x>r  the 
possibility  of  a  decrease  of  the  same,  la  y^eld  under  the  circumstances  of 
the  case  to  present  no  error.  [R,  R.  v.  Kr^i^d,  7-392,  S93 ;  B.  R,  ».'Point«r, 
g-«20;  R.  R.  V.  Brown,  26-467.]  "^ 
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,  ^— ^—  Compenaatory  Damages;  J^ms;  Verdict.  Where  the  jttiy  And 
Hie  pecuniary  loes  to  be  a  certain  sum,  (in  this  case  f  1,320,)  and  in  an- 
swer to  a  specific  que-ition  say  that  the  loss  consisted  of  notes  and  mining 
stocks,  and  there  is  testimony  that  the  deceased  had  notes  and  mining 
stocks  which  were  lost  on  account  of  his  death,  and  the  amount  of  the 
verdict  seems  to  be  but  a  reasonable  compensation  for  sach  loss,  the  ver^ 
diet  will  be  upheld,  although  the  amount  named  by  the  jury  cannot  be 
deduced  from  the  testimony  by  any  mere  addition  of  the  itemis  of  an 
account,  and  although  it  is  not  made  perfectly  clear  in  what  manner, 
whether  by  running  of  the  statute  of  limitations,  or  otherwise,  the  death 
of  the  deceased  brought  about  the  loss  of  the  notes  and  stocks. 

,  — > When  Exemplary  Damages  net  Recoverable.  Where  the  testi- 
mony shows  that  the  railroad  train  upon  which  the  deceased  was  riding 
as  a  passenger  was  thrown  from  the  track,  and  that  thereby  the  deceased 
received  the  injuries  from  which  he  died,  and  fails  to  show  any  unusual 
speed  or  want  of  care  in  the  management  of  the  train,  or  by  any  direct 
evidence  the  cause  of  the  train's  being  thrown  fhim  the  track,  and  dis- 
closes as  the  only  evidence  of  negligence  on  the  part  of  the  company  the 
isxl  that  some  of  the  ties  at  and  near  the  place  of  the  accident  were  rot^ 
ten,  and  it  appears  that  the  company  had  a  suitable  and  competent  per^ 
son  in  charge  of  the  track  at  that-  place  as  section-boss,  and  that  he  was 
from  time  to  time  and  as  fast  as  he  deemed  necessary  for  the  safety  of 
the  track  replacing  the  old  and  rotten  ties  with  new  and  sound  ones, 
hM,  that  no  case  was  shown  for  exemplary  dami^es.  [Malone  v.  Mur- 
phy, 2-2d0,  263;  R.  R.  v.  Bice,  10-426;  R.R.^  LUtU,  19-269.] 


Hrror  from  Eiley  District  Court. 

Action  by  Lydia  H,  Cutiery  as  administratrix  of  the  estate  of 
Joseph  Stewart,  deceased,  to  recover  damages'  sustained  by 
the  next  of  kin  of  said  deceased  by  reason  of  his  death.  The 
plaintiff  was  appointed  administratrix  of  said  estate  by  the 
probate  court*  of  Arapahoe  county,  territory  of  Colorado. 
Stewart  came  to  his  death  in  Biley  county,  in  this  state,  while 
riding  as  a  passenger  on  the  cars  of  the  Railway  Compami, 
August  1st  1872,  while  en  route  from  Kansas  City,  Mo.,  to 
Denver,  Colorado;  and  this  action  was  brought  under  §422  of 
the  civil  code,  the  petition  alleging  that  the  deceased's  death 
was  caused  by  the  wrongful  acts,  negligence,  and  mismanage- 
ment of  the  defendant  [The  case  was  here  upon  demurrer 
to  the  petition,  (16  Kas,  668,)  when  it  was  held,  that  an  ad- 
ministrator appointed  in  another  state  or  territory  could  main- 
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tain  ED  action  in  this  state  under  said  §  422.]  A  trial  upon  the 
merits  was  had  in  the  district  court,  at  the  March  Term  thereoi 
1876.  The  plaintiff  offered  in  evidence  the  record  of  the  pro- 
bate court  of  Arapahoe  county  upon  which  her  appointment 
as  administratrix  was  made,  and  also  the  letters  of  administra- 
tion issued  to  her  as  such  administratrix*  Such  record  and 
letters  were  dated  September  27th  1872,  and  such  letters  oi 
administration  were  authenticated  as  follows: 

TeRRITOBY  of  COLORADb,  CoUNTY  OP  ArAPAHOB,  88. 

I,  Webster  D.  Anthony,  county  clerk  of  said  county,  and 
exroffido  clerk  of  the  probate  court  of  Arapahoe  county,  do 
hereby  certify  the  above  and  foregoing  to  be  a  true,  correct, 
and  comi)lete  transcript  and  copy  of  oertain  letters  of  admin- 
istration issued  to  Lydia  Harvey  (*)  upon  the  estate  of  Joseph 
Stewart  deceased,  as  the  same  appears  from  the  original  now 
on  file  in  my  said  office. 

Witness  my  hand  and  the  seal  of  said  court,  at  Denver,  in 
said  county,  this  4th  day  of  June  1875. 

[sBAL.]  Wbbstbr  D.  Akxhony,  Clerk. 

By  James  F.  WaisoTiy  Deputy, 

Tbrritort  ov  Colorado,  Arapahob  County,  as. 

I,  William  C.  Eingsley,  judge  of  the  probate  court  of  said 
county  and  territory,  do  hereby  certify  that  the  said  Webster 
D.  Anthony,  who  by  his  deputy  James  F.  Watson  hath  signed 
the  above  certificate  and  attestation,  and  to  which  the  seal  ot 
said  probate  court  is  annexed,  was  on  the  4th  day  of  June  1875, 
and  the  time  said  certificate  and  attestation  was  made,  the 
derk  of  the  said  probate  court,  and  the  keeper  of  the  records 
and  files  of  said  court;  that  the  said  certificate  and  attestation 
of  the  said  Webster  I).  Anthony  is  in  due  form,  and  bv  the 
proper  officer,  and  to  all  acts  by  the  said  Webster  D.  Anthony 
BO  done,  full  faith  and  credit  are  and  ought  to  be  given,  in 
judicature,  and  without. 

This  18th  day  of  August,  1875. 

William  C.  Kjnoslby,  Probate  Judge. 

The  letters  and  record  were  admitted  in  evidence  over  the 
objection  and  exception  of  defendant.     Several  witnesses  tes- 


[*TiiE  petition  states  that  since  the  issoanee  of  theto  \  tief*  ^^ 
tiff,  she  has  Intermarried  with  BcdJ.  P.  Cutter;  and  tK     *  ujn  ^ 
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tififed  respecting  the  condition  of  the  defendanffl  wiilroad 
track,  the  injury  and  death  of  Stewart,  hie  age,  health,  cir- 
cumstanoes,  etc.,  and  his  next  of  kin,  and  their  dependence 
npon  him  for  support,  or  assistance.  The  jury  found  for  the 
plaintiff,  and  assessed  her  damages  in  two  items — compensa- 
tory, $1,820;  exemplary,  $2,200.  Judgment  upon  the  verdict 
for  $3,520,  and  the  Railway  Compam/  brings  the  case  here  on 
error. 

C.  E.  Brethertajiy  and  J.  P.  Usher ^  for  plaintiff  in  error. 
Qrem  ^  Sessirij  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  This  was  an  action  under  section  422  of  the 
code,  by  the  personal  representative  of  Joseph  Stewart  de- 
ceased)  to  recover  damages  for  the  death  of  the  deceased 
caused  by  the  negligen($e  of  the  company.  The  first  error 
alleged  is  in  the  admission  of  a  record  of  the  probate  court 
of  the  territory  of  Colorado,  certified  to  in  the  name  of  the 
clerk  by  a  deputy.    It  is  not  claimed  that  this 

"•5*^^«'r J  record  as  authenticated  was  admissible  onder<  the 
section  of  our  own  statutes  applicable  thereto, 
(Gen.  Stat.  p.  700,  §  871,)  but  it  is  claimed  that  it  was  under 
section  905  of  the  U.  S.  Revised  Stat  That  section, however 
authorizes  attestation  by  the  clerk,  and  names  no  other  per- 
son. And  it  seems  to  be  settled  that  this  of  itself  grants  no 
authority  to  a  deputy-clerk.  1  Greenleaf  on  Ev,  (13th  ed.) 
§504;  Stephenson  v.  Baumster,  8  Bibb,  869;  Motris  v.  Patching 
24  N.  T.  894.  This  last  case  is  directly  in  point,  ai\d  in  it 
the  court  says:  ^^  The  attestation  is  directed  to  be  by  the  clerk, 
and  not  by  any  person  acting  as  a  substitute  for  tfae^  clerk,  or 
possessing  like  power  under  the  state  laws.  In  making  the 
certificate,  which  is  made  evidence  under  the  act  of  congress, 
the  clerk  derives  his  authority  from  the  federal  and  not  from 
the  state  laws,  and  the  certificate  has  vitality  and  effect,  not 
by  reason  of  the  official  character  of  the  officer  making  it 
under  the  laws  of  the  state,  but  in  virtue  of  the  act  of  con- 
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greas  prescribing .  it  as.ihe  :m<^d6  pf  proof  in  this  particii}ar 
case.  The  oertificate  of  the  judge,  as  to  the  authority  of  any 
person  other  than  the  clerk  to  make  the  certificate,  is  of  no 
more  force  than  would  be  a  like  certificate  as  to  the.  effect  ol 
the  judgment  Again,  if  a  deputy*clerk,  or  other  person, 
could  make  the  certificate  by  reason  of  the  power  coi^ferred 
upon  him  by  the  state  laws,  and  thus  satisfy  the  act  of  con- 
gress, such  law  should  b^  proved  as  other  £»ct8  are  proved,  or 
as  other  laws  are  proved,  and  not  by  the  certificate .  of  the 
judge,  which  is  not  made  evidence  of  any  such'  &ct  The 
records  were  not  competent  evide^e,  and  were  impiroperly 
admitted.** 

But  it  is  insisted  that,  conceding  the  defect  in  the  authen<» 

licatdon,  no  objection,  was  made  on  that  ground,  i^id  therefore 

the  error  will  not  now  be  considered.    When  offered,  the 

i.obfMU<mio   ^^rd  was  objected  to  "as  being  incompetent" 

Jrirtbl?'      Thereafter  a  motion  was  made  to  strike  out  the 


record  "as  not  being  competent  evidence;"  and 
finally  an  instruction  was  asked  in  reference  to  the  fact  sought 
to  be  proved  by  it  "ilTo  competent  evidence  has  been  of- 
fered," etc.  Was  this  objection  sufficient  to  raise  the  ques- 
tion now  presented?  In  Ferguson  v.  Qraoes,,  12  Eas.  48,  it 
was  said,  "  that  where  evidence  is  apparently  admissible  for 
any  purpose,  or  under  any  circumstances,  the  court  does  not 
err  in  admitting  the  same,  unless  the  reasons  for  its  exclusion 
are  given  by  the  party  objecting,  has  been  repeatedly  decided 
by  this  court."  And  in  Botkm  v.  Zmngstan^  16  TSm*  41,  that 
<^  if  a  party  fails  to  object  to  the  introduction  of  an  instrument 
on .  the  ground  that  its  execution  is  not  proven,  he  cannot 
Iber^after  raise  the  question.  He  has  waived  that  point"  In 
1  Greenleaf  on.Ev.  (ISth  ed.)  §421,  the  author  uses  this  lan- 
guage: "It  is  also  to  be  noted  as  a  rule,  applicable  to  all 
objections  to  the  reception  of  evidence,  that  the  ground  pi 
objection  must  be  distinctly  stated  at;  the  time,  or  it. will  be 
held  vag^e^nd  nugatory."  The  idea  of  course  is,  that  .as  this 
court  simply  reviews  the  rulings  of  the  distTict  court  it  should 
be  made  clear  to  us  exactly  what  th^^e  ruBngs  were.    A  party 
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should  not  be  permitted  to  try  his  case  upon  one  series  of 
questions  in  that  court,  and  upon  another  in  this.  If  upon 
every  question  to  which  the  attention  of  that  court  was  di- 
rected it  ruled  correctly,  with  what  propriety  is  it  said  that  it 
erred,  and  for  its  errors  the  judgment  must  be  reversed?  As 
said  in  the  case  of  E.  ^  G.  Bid.  Co.  v.  Lawrence^  29  Ind.  622, 
'4t  is  of  consequence  in  the  administration  of  justice  that  all 
such  questions  shall  be  so  distinctly  made  in  the  lower  court, 
that  judgments  shall  not  be  liable  to  reversal  upon  points  never 
before  the  mind  of  the  presiding  judge,  whic^  do  not  affect 
the  real  controversy,  and  which  if  suggested  might  have  been 
obviated."  In  the  case  of  Bundy  v.  Hyde,  50  New  Hamp.  117, 
it  appears  that  on  the  trial  an  objection  was  made  to  testi- 
mony as  **not  competent."  The  judge  desired  that  the  spe- 
cific ground  of  incompetency  be  pointed  out.  This  not  being 
done,  he  declined  to  consider  the  objection,  and  this  ruling 
was  sustained.  The  State  v.  Jones,  7  Nev.  408,  is  still  more 
closely  in  point.  An  objection  was  made  to  a  deposition  as 
incompetent  evidence.  Depositions  were  admissible  in  a  crim- 
inal case  only  under  certain  circumstances  and  conditions. 
Although  the  record  failed  to  show  those  circumstances  and 
conditions,  yet  the  objection  was  held  too  general  to  reach  the 
point  of  a  failure  to  show  that  the  deposition  was  taken  in  a 
case  authorized  by  statute.  See  also  Ccemden  v.  DoremuSy  8 
How.  U.  S.  St.  516;  U.  8.  v.  Avguisola,  1  Wall.  852;  Lonffa- 
bangk  v.  V.  G.  ^  T.  Rid.  Co.,  9  Nev.  271;  Bewey  v.  Damec,  18 
Cal.  88;  Leek  v.  Wilson,  24  Cal.  898. 

It  may  not  be  possible  to  specify  in  advance  a  form  of  ob- 
jection which  will  be  sufficient  in  every  case.  The  only  rule 
that  can  be  laid  down  is,  that  it  must  be  such  as  distinctly  and 
clearly  presents  the  precise  point  of  objection,  and  upon  which 
the  ruling  of  the  court  is  asked.  We  must  be  able  to  see  from 
an  examination  of  the  record  that  the  attention  of  the  trial 
judge  was  called  to  the  very,  matter  presented  to  us.  It  often 
happens  that  the  objection  is  so  apparent  that  a  very  general 
expression  could  not  fail  to  bring  it  to  attention.  If  it  does, 
tbat  is  sufficient.     But  not  infrequently  such  general  ezpres- 
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siona  really  cover  up  the  specified  matter,  and  naturally  call 
the  attention  away  to  something  else.  Then  they  are  not  suf- 
ficient Now  in  the  case  at  bar  there  was  a  pivotal  question  as 
to  the  right  of  a  foreign  administratrix  to  maintain  such  an 
action.  True,  it  had  been  ruled  upon  in  the  district  court  on 
demurrer,  but  it  had  not  yet  been  determined  in  this  court  • 
It  was  still  an  open  question.  When  therefore  the  record  of 
the  letters  of  administration  in  Colorado  was  offered  in  evi- 
dence, an  objection  that  such  evidence  ^'was  incompetent" 
would  naturally  suggest  this  vital  question,  and  indicate  sim- 
ply a  desire  to  preserve  that  question  beyond  any  chance  of  • 
waiver.  The  thought  of  the  court  would  scarcely  be  turned 
to  the  mere  authentication  of  the  record.  It  would  look  to  the 
substance  rather  than  the  form  of  the  testimony — to  that 
which  was  irrelevant,  and  beyond  the  power  of  correction, 
rather  than  to  that  which  was  incidental  and  could  be  cor- 
rected. Thrice  was  the  objection  presented,  and  the  very  rep- 
etition, as  well  as  the  manner  of  its  repetition,  would  only 
Btrengihen  the  conviction  that  the  substantial  question  was  all 
that  was  sought  to  be  raised.  It  seems  to  us  that  the  atten- 
tion of  the  district  court  was  not  distinctly  and  clearly  called 
to  the  specific  objection  here  made,  and  that  therefore  it 
should  not  now  be  considered.  It  perhaps  should  be  re- 
marked, before  passing  from  this  subject,  that  the  views  we 
have  expressed  are  in  reference  to  cases  in  which  the  defect 
could  be  obviated  by  further  proof.  K  the  defect  was  neces- 
sarily fatal,  and  could  not  be  avoided  by  other  testimony,  the 
consideration  suggested  might  have  little  force. 

Objections  were  also  taken  to  the  instructions  of  the  court 
on  the  question  of  damages.  The  instructions  auliiorized  the 
aiasinieitoai*    ^^ard  of  exempilary  or  punitive  damages.    For 

^**'*' "*'•'"'•  this  they  are  now  challenged;  but  as  the  instruc- 
tions asked  by  plaintiff  in  error  also  recognized  the  propriety 
of  such  damages  in  actions  of  this  nature,  we  do  not  think 
the  question  is  fairly  in  the  case.  It  may  be  remarked,  in 
passing,  that  there  is  a  marked  diff^^^^^ce  m  the  language  of 
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lytanmg^;  ^^  statutes  of  the  various  states  in  this  respect  In 
prof'toiraa.  Bome,  as  in  California  and  Kentucky,  sach  damages 
are  e^ressly  or  hy  clear  implication  authorized.  Myers  9.  San 
Frandaco,  42  Cal.  215;  Bowler  v.  Lane,  8  Met.  (Ky.)  818.  In 
others,  New  York,  Ohio,  Wisconsin,  Illinois,  and  Pennsylva- 
nia, by  the  present  statute  the  recovery  is  plainly  limited  to 
the  actual  damages,  to  compensation.  Green  v.  Hudson  R.  Bid. 
Co.,  82  Barb,  25;  Grotenkemper  v.  Harris,  26  Ohio  St  510;  Oas- 
siUo  V.  Landwehr,  28  Wis.  622;  Bven  v.  C.  ^  N.  W.  Sid.  Co.,  88 
Wis.  618;  Brady  v.  Chicago,  4  Bissell,  448;  C^P.  Bid.  Oo.  v. 
Bowan,  66  Penn.  St  398;  P.  Bid.  Co.  v.  Keller,  67  Penn.  St 
800.  Such  also  is  the  force  of  the  original  English  statute 
known  as  Lord  Campbell's  act,  9  and  10  Vict  98;  Blake  v. 
Midland  Ely.  Co.,  18  Q.  B.  98.  While  in  some  states,  as 
Maine,  Colorado,  and  Kansas,  and  Pennsylvania  prior  to  1868, 
the  statute  simply  provides  for  the  recovery  of  damages.  Slait 
V.  Bailroad  Co.,  68  Maine,  176;  K.  P.  Bly.  Oo.  v.  Miller,  2  CW. 
442;  K.  P.  Ely.  Oo.  v.  Linden,  8  Col.  94;  Penn.  Bid.  Oo.  v. 
Zebe,  88  Penn.  St  880;  Peim.  Bid.  Co.  v.  Henderson,  51 
Penn.  St  815.  See  also  Field  on  Damages,  p.  490  and 
following,  where  the  various  statutes  and  rulings  are  col- 
lected. It  is  said  in  the  Maine  case,  that  the  purpose  of 
the  statute  was  simply  to  prevent  the  abatement  of  the  action 
by  the  death  of  the  party  injured,  leaving  all  other  matters  to 
be  controlled  by  the  ordinary  rules  governing  actions  for  per- 
sonal injuries.  But  as  before  stated,  it  is  hardly  necessary  for 
us  in  this  case  to  settle  the' construction  and  effect  of  our  own 
statute. 

The  instaruotions  are  also  challenged  in  respect  to  the  meas- 
4  Qtm  oMto     ^'^  ^^  damages  other  than  exemplary.    The  lan- 
*^*8«         guage  of  the  charge  is  as  follows: 

''You  should  not  take  into  consideration  the  pain  suffered 
by  deceased,  or  the  wounded  feelings  of  the  surviving  rela- 
tives, nor  give  punitive  damages,  unless,  said  accident  was  the 
result  of  gross  carelessness,  and  reckless  indifference  to. the 
rights  of  passengers.  But  vou  should  give  what  you  deem  a 
just  compensation  to  them  for  such  loss.    And  in  determining 
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the  samey  you  may  take  into  consideration  all  the  circumstan- 
ces atteuoing  his  death ;  the  relations  between  him  and  his 
children,  and  neirt  of  kin;  the  amount  of  his  property;  the 
character  of  his  business,  and  the  prospective  increase  of 
wealth  likely  to  accrue  to  a  man  of  his  age,  with  the  business 
and  means  which  he  had,  or  the  possibility  of  a  decrease  of 
the  same.  Damages,  in  a.case  of  Jihis  kind,  must  depend  very 
much  upon  the  good  sense  and  sound  judgment  <rf  the  jury, 
upon  all  the  facts  and  circumstances  of  the  case." 

Many  oases  have  arisen  in  the  different  states  under  statutes 
like  this,  and  many , inquiries  have  been  niade  in  the  various 
courts  as  to  the  proper  matters  for  consideration  by  the  jury  iu 
fixing  the  damages.  It  is  safe  to  say,  that  no  rule  has  yet  been 
laid  down  of  definite  and  precise  statement,  and  applicable  to 
all  cases.  That  the  purpose  of  the  statute  was  to  give  to  the 
«.Bui»fbrd«tai.  survivors  Compensation  for  the  value  of  the  life  taken 
tdi^i^^  away,,  may  be  conceded;  and  therefore  all  the  ele- 
ments which  go  to  make  that  life  valuable,  are  proper  matters 
of  consideration;  and  'matters  vrhich  do  not  affect  its  value  to 
the  survivors,  such  as  the-  pain  and  suffering  endured  by  the 
deceased,  the  grief  and  sorrow  of  the  survivors,  are  not  to  be 
considered.  Bnt  how  shall  the  value  of  a  man's  life  be  deter- 
mined? By  the  needs  of  the  survivors?  Where  the  deceased 
leaves  a  fiwnily  of  small  children,  should  the  recovery  be 
greater  than  where  he. leaves  none?  That  logically  would  ex- 
dude  all  recovery  where  the  deceased  left  no  one  dependent 
upon  him.  By  the  probable  earnings  of  the  deceased  ?  That 
would  often  furnish  the  most  inadequate  compensation  in  the 
most  deserving  of  all  cases,  as,  where  a  wife  and  mother  is  the 
pliorty  killed.  By  the  present  value  of  the  probable  net  accumu- 
lAtions  of  the  deceased,  considering  hie  present  business  and 
expectation  of  life?  That  would  be  open  to  objections  of  the 
same  character  as  the  last,  only  of  a  tAv  more  serious  nature. 
In  the  very  nature  of  things  it  seems  to  us  an  exact  and  uni^' 
form  rule  for  measuring  the  value  of  the  life  taken  away  to 
the  survivors,  is  impossible.  The  el^tu^^^  which  go  to  make 
up  the  value  aire  personal  to  each  cin^i.^  A5V  Iflaat  can  well  he 
done  is,  to  say  that  the  jury  may  t^v    .  ^^o  conaActaiaoTi  sll  the 
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maiters  which  go  to  make  the  life  taken  away  of  pecuniary 
value  to  the  survivors,  and,  limited  by  the  amount  named  in 
the  statute,  award  compensation  therefor.  To  go  beyond  this, 
and  lay  down  an  arbitrary  rule  for  valuing  the  life  of  the  de- 
ceased, a  rule  applicable  to  all  cases  alike,  however  satisfactory 
it  might  be  because  of  its  uniformity,  would  in  many  instances 
operate  to  defeat  the  accomplishment  of  the  wholesome  pur- 
poses sought  by  this  act.  It  was  well  said  by  Mr.  Justice 
Nelson  in  the  case'  of  Bailroad  Co.  v.  Barron,  5  Wall.  90,  in 
language  quoted  in' the  charge  in  this  case,  that  ^'the  damages 
must  depend  very  much  on  the  good  sense  and  sound  judg- 
ment of  the  jury,  upon  all  the  facts  and  circumstances  of  the 
particular  case."  The  instructions  as  given  in  this  case  find 
abundant  support  in  the  latest  and  best  decisions,  and  do  not 
present  matters  other  than  those  proper  for  the  consideration 
of  the  jury.  Thus,  in  the  case  of  Catawi89a  Rid.  Co.  v.  Arm^ 
Strang^  62  Penn.  St.  282,  the  court  says:  ^^The  jury  were  in- 
structed to  put  a  value  upon  his  life,  and  in  doing  this  to  have 
regard  to  his  probable  gains  and  accumulations,  his  age,  his 
health,  his  usual  wages,  and  the  family  he  had  to  support 
We  have  said  that  in  this  class  of  actions  all  that  can  be  sought 
or  recovered  is  pecuniary  indemnity  for  a  pecuniary  loss,  and 
we  think  nothing  else  was  submitted  to  the  jury  in  ^is  in- 
stance." In  McMyre  v.  Central  Bid.  Co.,  87  N.  T.  287, "  What 
did  the  deceased  usually  earn  ?"  was  held  to  be  a  proper  ques- 
tion as  tending  to  show  the  value  of  the  decedent's  lifa  In 
FiUey,  Adm%  v.  Hudson  B.  Bid.  Co.,  24  N.  T.  471,  it  was  said, 
that  '^It  is  not  required  that  the  degree  of  kindred  should  be 
such  as  to  create  the  duty  of  sustenance,  support  or  education/' 
and  the  same  proposition  is  affirmed  in  B.  B.  Co.  v.  Barrm,  5 
Wall.  90.  See  also,  FiUey,  AdmW,  v.  Hudson  B.  Bid.  Co.,  29 
N.  Y.  252;  JEl  P.  Bly.  Co.  v.  Miller,  2  Col.  442,  and  cases  here- 
inbefore cited  on  exemplary  damages.  The  only  expression 
in  the  charge  which  occurs  to  us  as  possibly  misleading,  is 
that  which  suggests  for  the  consideration  of  the  jury  the  cir- 
cumstances attending  the  death  of  the  deceased*  Outside  oi 
the  question  of  exemplary  damages,  it  is  the  fact  and  not  the 
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manner  of  death  that  determines  the  amount  of  damages.  But 
from  the  view  we  have  taken  of  th^  testimony,  we  cannot 
think  that  the  plaintiff  in  error  was  prejudiced,  'or  the  jury 
misled. 

The  jury  found  a  general  verdict  for  the  plaintiff,  but  an. 
swered  specific  questions  as  follows: 

"$.-If  you  find  for  the  plaintiff,  state  the  pecuniary  loss  sus- 
tained by  the  next  of  kin  of  the  deceased  by  the  death,  and  in 
what  such  loss  consisted.  Ans.^We  find  that  the  next  of  kin 
of  Joseph  Stewart,  deceased,  have  sustained  pecuniary  loss  by 
his  death  to  the  amount  of  $1,820.  Said  loss  consisting  ol 
notes  and  mining  stocks. 

"  Q.-lf  you  assess  damages  beyond  pecuniary  loss  sustained 
by  next  of  kin,  state  the  amount.  Ans,-We  further  assess  dam- 
ages beyond  the  pecuniary  loss  sustained  by  the  next  of  kin,  at 
the  amount  of  $2,200.'* 

An  examination  of  the  testimony  satisfies  us  that  there  was 
evidence  sustaining  the  first  answer,  but  that  no  case  was  made 
LxuiMofdam-  ^^^  ^^^  cxcmplary  damages.  A  verdict  of  $1,320, 
tm;  wfdujt.  ^g  ^]j^  pecuniary  loss,  was  not  excessive.  Perhaps 
it  may  not  be  clear  how  the  jury  reached  that  exact  figure,  as 
the  loss  in  notes  and  stocks,  for  the  testimony  is  in  this  respect 
indefinite,  though  Mrs.  Cutter  testified  that  her  father  had 
some  notes  and  mining  stocks  which  were  lost  on  account  of 
his  death,  the  stocks  being  sold  for  non-payment  of  assess- 
ments ;  and  again,  that  there  were  over  $1,000  in  notes,  and  that 
she  put  them  into  a  lawyer's  hands,  but  that  he  could  not  collect 
any;  that  she  was  told  that  several  of  the  parties  whose  notes 
he  held  were  reliable;  that  one  note  given  by  a  man  named 
Parsons  was  for  $800  or  $900,  and  that  he  was  as  much  able 
to  pay  now  as  he  ever  was,  etc.  Why  the  Parsons  note  was 
not  collected,  is  not  specifically  stated.  Perhaps  it  was  barred 
by  the  statute  of  limitations.  But  we  do  not  wish  to  be  un- 
derstood as  stating  that  the  testimony  points  out  in  exact  sums 
the  amount  of  $1,320  in  stocks  and  notes,  or  makes  it  perfectly 
clear  how  the  death  of  the  decedent  brought  about  the  loss 
even  of  .those  notes  and  stocks.  We  do  decide  however  that 
.  $1,820,  as  compensation  for  the  loss,  was  warranted  by  the  tes- 
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timbny ;  and  that  while  the  jury  have  indicated  in  what  respect 
they  considered  the  death  as  working  a  pecuniary  loss,  it  is  not 
essential  to  the  sustaining  of  the  verdict  that  from,  figures  and 
amounts  named  in  the  testimony  the  result  can  be  reached  as 
by  adding  up  the  items  in  an  account 

In  regard  to  the  damages  above  compensation,  the  exem- 
plary or  punitive  damages,  we  do  not  think  the  case  warranted 
8.  sxempurr  such  dama^es.  The  injury  happened  in  this  way: 
recoverable.  The  traiu,  upou  which  deceased  was  ridmg  as  a 
passenger,  was  thrown  from  the  track,  and  thereby  he  received 
such  bruises  as  caused  his  death  in  a  few  hours.  The  record 
is  silent  as  to  any  positive  evidence  of  the  cause  of  the  acci- 
dent It  seems  probable  however,  that  the  train  jumped  the 
track  from  some  defect  in  it,  rather  than  from  running  over 
anything,  or  with  unusual  speed.  And  in  reference  to  a  de- 
fect in  the  track,  it  appears  that  there  were  some  rotten  ties 
at  and  near  the  place  of  the  accident.  And  that  is  the  only 
matter  of  negligence  which  from  the  testimony  can  in  any 
manner  be  imputed  to  the  company.  And  while  of  course 
that  is  sufficient  to  sustain  an  award  of  compensatory  dam- 
ages, yet  it  do^s  not  disclose  that  gross  and  wanton  negligence 
which  is  necessary  to  justify  exemplary  damages.  It  appears 
further  from  the  testimony  of  the  .company,  that  it  had  a  suit- 
able party  employed  to  take  care  of  this  portion  of  the  track, 
as  section-boss,  and  that  from  time  to  time  he  replaced  the 
rotten  ties  with  sound  ones  as  he  thought  the  safety  of  the 
track  required.  We  think  therefore  upon  the  whole  case  that 
the  judgment  should  be  modified  by  striking  out  the  $2,200 
awarded  for  exemplary  damages,  and  affirmed  as  to  the  rest 
The  costs  of  this  court  will  be  divided. 

All  the  JuatioeB  concurring. 
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Arnott  and  Archer  v.  Kansas  Pacific  Ely.  Oo»  . 

!•  Bailment;  Looatio  Operis  Faciendi;  Right  of  Property  in  the  Thing  BaiM, 
A  railway  company,  having  a  quantity  of  old  and  worn-out  railroad  iron, 
which  it  wished  to  utilize,  entered  into  contract  with  a  rolling-mill  com- 
pany, by  which  the  latter  company  was  to  re-roll  into  new  bars  or  rails 
the  old  iron  when  delivered  to  it,  and  the  rolling-mill  company  wa&  to 
add  to  the  old  iron  a  certain  amount  of  new  iron  to  form  the  head  or  top 
of  the  new  rails;  and  thereafter,  under  said  agreement,  old  iron  was  de- 
livered to  the  rolling-mill  company  by  the  railway  company,  and  new 
laila  were  mann&ctuied  thereirom,  with  occasional  additions  furnished 
by  the  rolling-mill  company,  the  railway  company  supplying  the  cbief 
or  principal  part  of  the  materials  for  the  new  rails:  held,  that  the  right 
of  property  to  the  iron,  while  the  work  was  going  on,  and  to  the  rails, 
when  completed,  remains  in  the  railway  company;  and  hdd  atio,  that 
the  transaction  between  the  two  companies  is  of  tiie  nature  of  the  bail- 
ment denominated  by  law-writers  of  the  class  localio  opem  fadendL 

%  Aoobssion;  The  Party  Furnishing  the  Principal  Part  of  the  Material,  Ra$ 
the  Title.  In  such  a  transaction,  as  above  stated,  the  material  inquiry  is, 
which  company  furnishes  the  chief  or  principal  portion  of  the  material 
for  the  manufacture  of  the  new  rails;  and  where  the  old  and  new  rails 
are  levied  upon  in  the  possession  of  the  rolling-mill  oompany,  as  the 
property  of  the  latter  company,  and  are  afterward  replevied  by  the 
railway  company  as  its  property  from  the  officers  hiaking  such  levy, 
and  on  the  trial  of  said  replevin  action  the  president  of  the  rollingrmQl 
company,  introduced  by  the  plaintiff  to  prove  the  process  of  the  manu- 
fiicture  of  the  new  rails,  testifies  in  full  as  to  such  process,  and  states  he 
is  fi&miliar  with  the  details  of  the  manufacture  of  the  rails,  it  is  material 
error  for  the  district  court  to  refuse  to  defendants  the  right  to  show  by 
such  witness  the  amount  of  new  iron  intermingled  with  the  old  iron  in 
the  process  of  manufacturing  the  0I4  rails  of  the  railway  company  into 
new  onea. 

Error  Jrom  Shawnee  District  OourL 

Rbplbvin,  brought,  bj  the  Railway  Company^  to  recover  pps- 
session  of  ^^a  specific  mass  of  railway  iron  in  bars  and  flats, 
amounting  in  weight  to  about  three  hundred  tons.**  The 
material  facts  are  stated  in  the  opinion,  infra.  Trial  at  the 
December  Term  1874  of  the  district  court  The  following 
are  the  instructions  given  by  the  court  to  the  jury : 

^^  1.  This  is  an  action  of  replevin,  in  which  the  plaintiff  seeks 
to  recover  the  possession  of  a  lot  of  iron  described  in  the  pe- 
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titiou,  alleging  that  at  the  commencement  of  this  action  it  was 
the  owner  of  said  iron  and  entitled  to  the  poaeesaion  thereof, 
and  that  the  same  was  then  unlawfiiUy  detained  by  the  de- 
fendants. 

^'  2.  The  defendants  claim  that  this  iron  was  the  property  of 
the  Topeka  Rolling-Mill  Company,  and  was  levied  upon  by 
them,  as  constables,  under  and  by  virtue  of  writs  of  attachment 
and  execution  in  their  bands  against  said  mill  company. 

"  8.  If  this  iron  was  the  property  of  the  plaintiff,  and  was 
by  it  delivered  to  the  Rolling-Mill  Company  to  be  re-rolled 
into  rails  and  returned  to  it,  this  arrangement  did  not  change 
the  ownership  of  the  iron,  even  if  in  the  process  of  rolling 
other  iron  was  used  and  added  to  it  by  the  mill  company. 
In  such  case,  the  iron,  when  manufactured,  and  during  the 
process  of  manufacture,  including  the  added  material,  would 
still  remain  the  property  of  the  plaintiff. 

"4.  The  plaintiff  claims  ownership,  and  right  of  possession 
by  virtue  of  said  ownership.  The  defendants  may  snow  right 
of  possession  either  in  themselves,  or  in  any  other  person  or 
corporation  than  the  plaintiff;  and  a  showing  of  either,  is 
sufficient  to  defeat  the  plaintift'*s  recovery. 

"  5.  Proof  that  the  plaintiff  delivered  old  railroad  iron  to  the 
Topeka  Rolling-Mill  Company,  without  showing  the  amount 
delivered,  or  the  amount  received  back  (it  appearin|;  that 
some  iron  had  been  received  back,)  is  not  alone  sufficient  to 
entitle  the  plaintiff  to  a  recovery. 

"  6.  Identification  of  the  property  in  question  is  an  essential 
requisite  to  plaintiff's  riffht  to  recover.  That  is,  plaintiff 
must  show  that  the  specific  property  belongs  to  the  plaintifl', 
and  not  merely  that  the  plaintiff  has  a  certain  amount  of  like 
property^  or  a  number  of  articles  of  the  same  kind  as  those 
replevied.  So,  if  the  lury  find  from  the  evidence  that  the 
plaintiff  delivered  to  the  Topeka  Rolling-Mill  Companpr  old, 
worn  and  broken  railway  iron,  for  the  purpose  of  havmg  it 
re-manufactured  or  re-rolled,  the  Rolling-Mill  Company  to 
foirnish  some  new  iron,  called 'head  icon,' which  was  neces- 
sary to  the  re-manufacture,  and  then  to  re-deliver  to  the  plain- 
tiff the  same  weight  of  new  rails  as  was  delivered  of  the  old 
ones;  that  said  old  iron  was  rolled  into  the  form  of  flat  bars, 
called  *  flats,'  in  the  usual  process  of  re-manufacture,  and  that 
the  said  old  iron  was,  either  before,  or  after,  or  during  such 
partial  re-manufacture,  mixed  or  intermingled  with  a  consid- 
erable quantity  of  iron  which  belonged  to  any  other  person  oi 
coiporation,  so  that  at  the  time  of  the  levy  by  the  defendants 
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it  was  impossible  to  distinguish  or  divide  the  iron  which  was 
delivered  oy  the  plaintiff' from  such  other  iron,  then  the  plain- 
tifi'  cannot  recover  in  this  action,  and  the  jury  must  find  in 
favor  of  the  defendants. 

"  7.  ^n  artificer's  or  mechanic's  lien  on  personal  property 
is  not  'the  subject  of  levy  as  against  the  owner  of  such  prop* 
erty  in  the  hands  of  the  artificer  or  mechanic,  under  execution 
against  such  artificer  or  mechanic. 

"8.  The  plaintiff  must  recover,  if  %  at  all,  upon  the  weight 
and  preponderance  of  the  evidence  in  its  favor.  If  you  find 
from  the  evidence  that  at  the  commencement  of  this  action 
the  plaintiff  was  the  owner  of  and  entitled  to  the  possession  of 
said  iron,  your  verdict  will  be  for  the  plaintiff,  u  you  do  not 
so  find,  your  verdict  will  be  for  the  defendants. 

"9.  If  you  find  for  the  defendants,  you  will  also  find  what 
was  the  value  of  their  possession,  which  will  be  the  amouut 
due  on  the  executions  and  attachments  levied  by  them  on  the 
property,  including  interest  at  the  rate  of  seven  per  cent.,  and 
the  costs  that  have  accrued  ia  those  cases. 

"  10.  If  the  jury  find  in  favor  of  the  defendants,  then  the 
measure  of  their  recovery  will  be  the  amount  due  on  said  exe- 
cutions and  attachments,  admitted  to  be  $2,508.87,  unless  that 
sum  exceed  the  value  of  the  iron,  in  which  case  it  will  be  lim- 
ited to  the  value  of  the  iron. 

"11.  The  jury  are  the  exclusive  judges  of  the  evidence,  of 
its  weight,  and  of  the  credibility  of  the  witnesses." 

The  6th  and  .10th  of  the  foregoing  instructions  were  pre-. 
pared  by  defendants,  and  given  at  their  request.  The  defend- 
ants excepted  to  the  8d,  4th,  5th,  and  7th  of  said  instructions. 
Defendants  also  asked  the  following  instructions,  which  were 
refused  by  the  court: 

"Ist.  if  the  jury  find  from  the  evidence  that  the  plaintiff 
delivered  to  the  Topeka  Rolling-Mill  Company  old,  worn  and 
broken  railway  iron,  commonly  known  as  T  rails,  for  the  pur- 
pose of  having  it  re-manufactured  or  re-rolled,  the  Rolling-Mill 
Company  to  furnish  some  new  iron,  called  'head  iron,'  which 
was  necessary  to  the  re-manufacture,  and  then  to  re-deliver  to 
the  plaintiff  the  same  weight  of  the  new  rails  as  was  delivered 
of  the  old  ones;  that  said  old  iron  was  rolled  into  the  form  of 
flat  bars,  called  *  flats,'  in  the  usual  process  of  re-manufacture, 
80  that  it  became  impossible  to  identify  any  one  of  said  'flats* 
as  the  product  of  any  one  of  said  rails  tb^^  ^^  p\a\nt\ff  cannot 
recover  in  the  action.  ' 

7— M  Kag, 
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•*2d.  If  the  jury  find  from  the  evidence  that  the  Topeka 
R<!>lling-MilL  Company  carried  on  the  business  of  re-manufac- 
turing, rolling  or  re-rolling  railway  iron,  and  that  the  plaintiff 
delivered  to  said  rolling-mill  companjr  a  large  quantity  of  rail- 
wav  iron,  for  the  purpose  of  having  it  re-manufactured  or  re- 
rolled  into  new  rails,  for  a  compensation  to  be  paid  by  the 
plaintiff;  that  said  rolling-mill  company  had  proceeded  with 
said  re-manufacture  or  re-rollinff  so  far  as  to  heat  and  weld  the 
old  iron  and  transform  it  into  the  flat  bars  called  'flats'  which 
were  replevied  in  this  action,  that  being  the  usual  process  of 
re-manufacture  or  re-rolling,  then  said  rolling-mill  company 
had  a  lien  upon  and  interest  in  said  iron;  and  if  any  sura  was 
due  the  rolling-mill  company  by  the  plaintiff  at  the  commence- 
ment of  this  action,  for  the  work  done  on  said  iron,  then  the 
plaintiff*  cannot  recover  in  this  action,  and  the  jury  must  find 
in  favor  of  the  defendants." 

"  3d/' — [The  third  instruction  asked  and  refused  was  in  the 
words  of  the  4th  instruction  given,  as  above,  with  the  addition 
of  the  following  words:  "And  the  burden  of  proof  is  upon 
the  plaintifl',  to  show  that  all  the  iron  replevied  in  this  action 
is  the  same  iron  which  it  delivered  to  the  Topeka  Rolling-Mill 
Company."! 

"4th." — [The  fourth  instruction  asked  and  refused,  is  ex- 
actly like  the  5th  instruction  given  by  the  court,  omitting  the 
word  "aton^."] 

Verdict  and  judgment  for  the  plaintiff,  and  defendants,  J..  J- 
Amott  and  Thomas  Archer^  bring  the  case  here  on  error. 

D.  Martin,  for  plaintifife  in  error: 

1.  The  court  erred  as  to  admissibility  of  evidence.  Ques- 
tions were  propounded  to  the  witness  Coldren,  in  cross-exami- 
nation, and  ruled  out,  as  improper.  The  first  two  questions 
were  intended  to  show  the  jury  the  process  undergone  by  the 
Kansas  Pacific  railway  iron  in  being  made  into  new  rails. 
The  witness  was  president  of  the  rolling-mill  company,  and 
familiar  with  the  details  of  the  business.  He  had  explained 
the  usual  process.  We  desired  to  show  that  the  Kansas  Pa- 
cific iron  was  to,  and  did,  pass  through  the  same  process.  The 
court  allowed  us  to  prove  what  was  done  with  the  particular 
iron  replevied,  from  the  time  it  was  delivered  to  the  rolling- 
mill  company  until  it  was  taken  by  the  sheriff.     This  limited 
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the  evidence  to  a  part  of  the  iron  only,  and  to  a  part  of  the 
process  only.  We  should  have  been  allowed  to  firing  out  the 
whole  truth.  It  appeared  from  his  cross-examination  that  two 
other  railroads  had  sent  old  iron  to  said  rolling-mill  to  be  re- 
rolled  about  the  same  time  that  the  Kansas  Pacific  iron  was 
there.  We  desired  to  show  by  him  that  the  iron  of  the  dif- 
ferent roads  was  not  kept  separate,  and  that  the  rolling-mill 
company  did  not  pretend  to  deliver  to  each  railroad  the  iden- 
tical metal  received  from  it,  and  the  question  was  relevant 
The  identity  of  the  iron  replevied  with  that  delivered,  was 
necessary  to  a  recovery  by  the  plaintiff,  and  so  the  court  in- 
structed the  jury.  But  by  this  ruling  the  court  excluded  the 
testimony  by  which  we  expected  to  show  that  the  iron  replev- 
ied could  not  be  identified  as  that  furnished  by  any  particular 
railroad. 

2.  The  instruction  given  by  the  court  assumes  that  the  trans- 
action between  the  railway  company  and  the  rolling-mill  com- 
pany was  a  bailment  coming  under  that  subdivision  designated 
as  locatio  operis  faeiendi ;  but  it  is  of  the  essence  of  such  a  bail- 
ment that  the  thing  bailed  is  to  be  returned  when  the  purpose 
of  the  bailment  has  been  accomplished.  Could  it  have  been 
the  intention  that  all  the  old  iron  delivered  by  the* railway 
company  in  tjiis  transaction  was  to  be  returned  to  it  by  the 
rolling-mill  company?  We  think  the  evidence  shows  the  con. 
trary.  Suppose  that  to  one  hundred  tons  of  old  iron  the  roll- 
ing-mill company  was  to  add  twenty  tons  of  new  for  "  head 
iron/'  and  that  in  the  process  of  re-manufacture  five  tons  of 
the  one  hundred  and  twenty  tons  are  lost  in  dross  and  waste: 
then  we  have  one  hundred  and  fifteen  tons  of  new  rails. 
Now,  which  corporation  owns  these  new  rails?  The  court  be- 
low instructed  the  jury,  in  effect,  that  all  of  them  would  belong 
to  the  railway  company.  We  think  they  would  aU  belong  to 
the  rolling-mill  company,  but  that  it  would  owe  the  railway 
company  one  htmdred  tons  of  them  in  kind,  on  being  paid  or 
tendered  the  agreed  pric^  for  re-manufacturing.  The  railway 
company  could  certainly  have  no  claim  whatever  on  the  fifteen 
tons  remaining. 
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It  is  quite  pbvious  that  this  transaction  was  what  the  Civil- 
ians would  call  a  mutuum,  rather  than  a  regular  bailment— 
that  the  iron  in  the  possession  of  the  rolling-mill  company 
was  what  the  Scotch  and  French  lawyers  denominate  a  fungi- 
ble; that  by  the  delivery  of  the  iron  by  the  railway  company 
to  the  rolling-mill  company,  the  title  of  the  property  passed  to 
the  latter;  and  that  the  obligation  to  deliver  the  new  rails  to 
the  railway  company,  on  payment  or  tender  of  the  price  of  re- 
rolling,  became  a  debt.  The  transaction  constituted  one  of 
those  innominate  contracts  of  the  Civilians  which  are  to  be 
governed  and  interpreted  by  the  law  of  sale,  or  barter,  rather 
than  by  the  law  of  bailment.  It  results,  that  the  title  of  the 
iron  being  in  the  rolling-mill  company,  the  defendants  below 
had  a  right  to  levy  their  executions  upon  the  same,  and  that 
the  plaintiff  below  ought  not  to  have  maintained  its  action  of 
replevin:  Jones  on  Bail.  64,  102;  Doct.  &  Stud.,  ch.  38,  pi. 
219,  220;  Story  on  Bail,  §439,  288,  284,  870,  47;  2  Kent's 
Com.  573,  589;  2  Pars,  on  Contr.  (5th  ed.)  138,  and  note  v;  7 
Cow.  752,  and  note  a,  p.  756;  21  Wend.  88;  2  Comst.  153;  7 
Hill,  497, 498;  8  Mason,  478;  10  Me.  81,  33;  llPenn.  St  264; 
1  Blackf.  353;  12  Ind.  252;  1  Ohio  St  244. 

The  court  modified  the  8d  instruction  asked  by  defendants 
by  striking  out  these  words,  to-wit:  "And  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  all  the  iron  replevied 
in  this  action  is  the  same  iron  which  it  delivered  to  the  To- 
peka  Rolling-Mill  Company,"  And  in  said  modified  form  the 
instruction  was  given.  The  refusal  to  give  the  instruction  as 
asked,  added  emphasis  to  the  instruction  given  by  the  court  to 
the  effect. that  the  new  or  added  material,  as  well  as  the  old, 
belonged  to  the  railway  company — a  notion  based  upon  the 
erroneous  idea  that  the  transaction  was  a  locatio  operisfaciendi, 
instead  of  a  muluum.  In  our  view  the  case  was  tried  through- 
out under  a  misapprehension  of  the  legal  nature  of  the  trans- 
action between  the  railway  company  and  the  rolling-mill  com- 
pany. The  law  of  an  ordinary  bailment  locatio  operis  faciendi 
was  applied  to  a  mutuum;  while  a  mututan  is  in  effect  a  sale, 
except  that  the  consideration  is  received  in  kind,  not  in  money. 
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This  error  runs  through  the  iustructions  and  the  questionf 
raised  in  the  introduction  of  teetimony,  and  will  require  a  re- 
versal of  the  judgment 

The  court  ruled  very  explicitly,  that  the  interest  acquired  by 
an  artificer  in  gpods  upon  which  he  had  performed  labor,  and 
on  which  he  holds  a  lien,  is  not  subject  to  levy  under  an  ex- 
ecution against  the  artificer,  and  testimony  offered  by  defend- 
ants upon  this  point  was  excluded.  In  support  of  our  views, 
we  cite,  Laws  1872,  p.  298,  ch.  142;  Story  on  Bail.,  §440;  9 
How.  Pr.  569-573;  42  Barb.  411;  4  Wend.  298.  That  undi- 
vided interests  in  chattels  may  be  sold  on  execution,  see,  21 
Conn.  148, 157;  2  Ga.  78,  76;  15  Mass.  82;  7  Gray,  416. 

3.  The  verdict  was  not  sustained  by  sufiicient  evidence,  and 
is  contrary  to  law.  It  devolved  upon  the  railway  company  to 
show  that  the  iron  replevied  was  its  property.  Yet  it  did  not 
even  show  how  much  iron  was  delivered  to  the  rolling-mill 
company,  nor  how  much  was  received  back  from  it.  For 
aught  that  appears  in  the  testimony  (which  is  all  in  the  rec- 
ord,) the  railway  company  may  have  received,  prior  to  the 
commencement  of  this  action,  as  much  new  iron  as  it  deliv- 
ered to  the  rolling-mill  company  in  old  rails  and  scraps.  In 
that  case,  we  think  the  railway  company  could  recover  nothing 
more,  notwithstanding  the  instruction  that  the  added  material 
would  belong  to  the  railway  company.  The  evidence  shows 
that  the  rolling-mill  company  was  re-rolling  for  two  other 
railroads  during  the  same  season,  and  furnishing  the  new 
metal  for  head  iron,  and  that  the  iron  of  the  three  difierent 
railroads  was  not  kept  separate.  Indeed,  it  distinctly  appears 
that  there  were  delivered  to  the  K.  P.  railway  company  sev- 
enty or  eighty  tons  of  new  rails  made  out  of  the  Hannibal  & 
Stw  Joseph  iron.  From  this  showing  it  does  not  appear  that 
any  of  the  iron  levied  on  by  defendants  belonged  to  plaintiff^ 
much  less  all  of  it,  even  on  the  hypothesis  that  the  transaction 
between  the  plaintiff  and  the  rolling-mill  company  was  a  locO" 
Ho  operis  fadendi^  instead  of  a  muiwmi.  The  jury  seems  to 
have  entirely  misapprehended  the  purport  and  effect  of  the 
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evidence,  and  is  therefore  at  fault  as  well  as  the  court,  and  the 
judgment  ahoi^ld.  be  reyersed  eo  that  the  case  may  be  properiy 
tried. 

(7.  E.  Brethertoriy  for  defendant  in  error: 

1.  This  case  is  brought  here  by  plaintifii  in  error  under  an 
entire  misapprehension  of  the  law  applicable  to  the  case.  Their 
theory  is  that  the  property  in  the  iron,  which  is  conceded  to 
have  originally  belonged  to  the  railroad  company,  would  pass 
from  the  railroad  company  to  the  rolling-mill  company,  if  they 
could  prove  that  it  became  so  mixed  with  iron  belonging  to 
two  othe^  companies  that  the  iron  belonging  to  each  could  not 
be  separated.  Such  would  not  be  the  law.  The  mixture  of 
the  various  iron,  would  not  transfer  the  property  in  it  to  the 
common  bailee,  but  would  make  the  original  holders  tenants 
in.  common,  according  to  their  respective  quantities  of  the 
general  mass;  and  if  afterward  the  other  owners  withdrew 
their  proportion,  the  sole  property  in  the  balance  would  be  in 
the  remaining  bailor. 

A  small  part  of  the  iron  had  been  completely  converted  into 
new  rails,  and  a  certain  proportion  of  new  iron  belonging  to 
the  rolling  mill  was  made  use  of  in  the  process.  It  is  claimed 
that  the  mixture  of  this  new  iron  made  the  whole  mass  the 
property  of  the  rolling  mill.  This  is  erroneous,  because  such 
a  mixture  would  in  any  case  only  entitie  the  rolling  mill  to 
their  proportion,  as  tenants  in  common,  of  the  entire  mass. 
But  as  a  matter  of  fact  this  rule  is  not  applicable  to  this  par- 
ticular case,  first,  becaase  the  evidence  clearly  shows  the  new 
iron  was  sold  by  the  rolling  mill  to  the  railroads,  and  the  prop- 
erty thus  transferred  to  them,  and  that  the  rolling-mill  com- 
pany at  the  most  had  but  an  artificer's  lien  for  the  price  of  the 
additional  iron  and  the  workmanship;  and  second,  because  it 
is  shown  that  the  new  iron  was  merely  added  as  an  accessory 
to  the  old. 

The  real  legal  question  below  was,  whether  the  transfer  of 
the  old  iron  by  the  railroad  company  to  the  rolling  mill  was  a 
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bailment,  or  a  sale;.  If  the  contract  between  tlie  parties  was^ 
that  in  consideration  of  so  many  tons  of  old  iron^  aild  so'mti^^ 
money,  the  rolling-mill  company  would  deliver  to  the  railroad 
company  so  many  tons  of  re-rolled  iron,  the  contract  Was  a  sale; 
if  the  contract  was,  that  the  rolling-mill  company  would  re-roll 
the  old  iron  delivered  to  them,  and  put  in  a  certain  amount 
of  new  iron  for  the  purpose,  then  the  contract  was  only  a  bail- 
ment of  the  iron,  and  the  property  remained  in  the  railroad 
company.  The  admixture  with  iron  belonging  to  other  com- 
panies could  create  at  most  a  question  of  parties;  and  no  such 
objection  was  raised  by  demurrer  or  answer,  and  it  is  there- 
fore waived.  But  in  any  case,  one  tenant  in  common  is  enti- 
tled as  against  all  persons  but  his  co-tenants  to  the  exclusive 
possession  of  the  property,  and  may  recover  it  in  an  action 
against  an  adverse  possessor  without  •  making'  his  co-tenants 
parties.  (16  Cal.  871.)  His  possession  is  per  my  et  per  tauL 
This  is  the  rule  at  least  under  reformed  systems  of  procedure. 
At  common  law  it  may  have  been  otherwise.  (Barbour  on 
Parties,  110;  15  Me.  265.)  But  even  at  common  law  the  non- 
joinder of  other  tenants  in  common  could  only  be  pleaded  in 
abatement,  and  not  in  bar.  (4  Mass.  515.)  The  distinction 
between  a  bailment  and  a  sale  was  long  since  laid  down  by 
Bronson,  C.  J.,  in  Mdllory  v.  WUliSj  4  Comst  85,  and  has  been 
ever  since  universally  followed.  See,  1  Ohio  St.  244;  19  Ohio, 
844;.  7  Lansing,  79;  28  Wis.  648;  4  K  Y.  156;  6  K  Y.  64, 
461;  8  N.  Y.  483;  92  U.  S.  563;  21  Wend.  88;  1  Blackf.  853; 
12  Ind.  252;  18  Minn.  174;.  11  Penn.  264;  82  Me.  404;  7 
Johns.  472.  The  rules  of  the  civil  law  can  be  found  in  Domat, 
vol.  1,  p.  182;  Pothier,  Du  Domaine  de  Propriete,  p.  107; 
Contrats  de  Bienfaisance,  I,  p.  171;  Code  Nap.,  art  565, 1892; 
and  are  sabstituted  for  the  common-law  rules  in  the  California 
Code,  §§577, 1025. 

As  to  the  question  of  levy  on  the  alleged  lien  of  the  rolling- 
mill  company:  While  the  proposition  may  not  be  free  from 
doubt,  that  a  mere  possessory  lien  cannot  in  any  case  be  taken 
in  execution,  the  question  does  not  arise  in  this  case.    Our 
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artban's  lien  is  regulated  by  statate,  and  not  by  the  common 
law.  Laws  of  1872,  ch.  142,  §  1.  As  to  the  flats,  it  is  dear  the 
mill  company  could  have  no  lien,  because  the  work  was  in- 
complete; had  they  sold  the  iron  while  in  flats,  it  would  have 
been  a  conversion;  and  equally  so  for  the  sheriff  to  attempt 
to  do  it  Nor  could  the  right  to  finish  re-rolling  and  receive 
payment,  be  the  subject  of  sale,  because  the  bailment  was 
personal,  and  called  for  the  skill  and  appliances  at  the  service 
of  the  mill  company,  and  not  of  any  casual  assignee.  Like 
all  executory  contracts  of  labor,  where  the  skill  of  a  particu- 
lar person  or  the  resources  of  a  particular  establishment  is  . 
contracted  for,  it  was  not  assignable,  and  therefore  not  capable 
of  judicial  sale.  The  case  of  the  completed  rails  may  not  be 
so  clear.  The  mill  would  then  be  in  the  position  of  a  mere 
pledgee  for  money,  with  a  statutory  power  of  sale,  and  such 
an  interest  might  perhaps  be  within  the  cases  cited  by  plsdn- 
tiffs  in  error.  There  is  not  a  particle  of  evidence  that  the 
railroad  company  were  in  debt  to  the  rolling-mill  company, 
while  Coldren  testified  expressly  that  the  mill  had  no  money 
interest  in  the  iron ;  and  of  course,  without  a  debt  there  could 
be  no  lien. 

2.  The  questions  asked  Coldren,  the  president  of  the  mill 
company,  on  cross-examination,  were  properly  excluded  be- 
cause irrelevant  to  the  issue.  The  amount  of  new  iron  did 
not  affect  either  the  question  of  ownership,  or  of  lien.  ,  The 
lien  depended  on  the  existence  of  a  debt;  the  ownership,  on 
the  contract  between  the  parties.  Neither  the  amount  of  work 
in  the  bars,  nor  the  worth  of  the  labor,  was  material  to  the  is- 
sue. The  question  was  simply,  was  money  due  the  rolling 
mill,  for  which  they  had  a  lien  on  the  iron. 

8.  As  to  the  instructions:  Defendant's  Ist  instruction  was 
properly  refused,  as  inaccurate.  Confusion  of  the  iron  of 
different  bailors  would  not,  as  assumed  by  this  instruction, 
vest  title  in  the  common  bailee.  If  the  issue  was,  whether 
the  contract  between  the  mill  and  the  railroad  was  muiuumj  or 
bailment,  then  it  was  a  matter  for  the  jury  below,  and  there 
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being  some  evidence  to  suetain  their  verdict,  its  weight  will 
not  be  considered  by  this  court.  The  2d  instruction  asked 
waB  also  properly  refused.  It  is  inaccurate,  because  it  assumes 
a  lien  would  exist  before  the  work  was  completed;  and  it  is 
altogether  erroneous  in  further  assuming  that  the  question  of 
indebtedness  was  before  the  jury.  A  lien  presupposes  a  debt, 
and  no  evidence  was  offered  in  the  case  to  show  that  the  K.  P. 
railway  company  was  indebted  to  the  mill,  while  Coldren  di- 
rectly testified  that  the  latter  had  no  money-interest  in  the 
iron.  Nor  was  there  error  in  striking  out  the  last  clause  in 
defendant's  8d  instruction.  It  is  inaccurate  in  assuming  that 
either  confusion  or  addition  would  transfer  the  property  from^ 
the  bailor  to  the  bailee.  The  addition  of  the  word  "alone," 
in  the  4th  instruction  asked,  (the  6th  given  by  the  court,)  was 
proper.  Without  the  addition  of  the  word  aloney  the  instruc- 
tion would  have  been  altogether  inapplicable.  The  receipt  of 
old  iron  by  the  mill  was  material,  and  a  proper  matter  to  go  to 
the  jury  with  other  evidence. 

The  6th  instruction  given  by  the  court  was  more  favorable 
to  defendants  in  error  than  they  had  a  right  to  expect.  If  it 
were  proved  either  that  plaintiff  below  was  a  tenant  in  com- 
mon of  the  iron  with  other  bailees,  or,  that  other  bailees  hav- 
ing withdrawn  their  proportion  of  the  iron,  left  this  as  the 
proportion  of  the  Kansas  Pacific,  although  not  the  iden- 
tical iron,  plaintiff  would  be  entitled  to  recover;  and  this, 
although  to  the  bailor's  iron  was  added  new  iron  in  the  process 
of  re-rolling,  when  the  contract  provided  for  labor  and  new 
material  being  used  in  the  process  of  re-rolling  and  paid  for  in 
money.  Neither  party,  it  seems,  attached  suflicient  impor- 
tance to  the  exact  character  of  the  contract  between  the  rail- 
road and  the  mill.  There  was  no  evidence  to  go  to  the  jury 
that  there  was  a  debt  due  by  the  railroad  to  the  mill,  and 
therefore,  whether  a  lien,  subject  to  levy,  existed  on  the  com- 
pleted bars  or  not,  is  immaterial;  hence,  the  7th  instraction 
given  by  the  court,  even  if  erroneouB  did  no  harm. 
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The  opinion  of  the  court  was  delivered  bj 

HoRTOK,  C.  .J. :  The  following  is  a  general  statement  of  the 
facts  in  this  case:  In  August  and  September  1874,  the  plain- 
tiffs in  error,  who  were  constables  of  Shawnee  county,  held 
several  exeoutions .  i9sUsed  by  justices  of  the  peace  of  said 
Qounty  on  judgments  against  the  Topeka  Boiling-Mill  Com- 
pany, a  corporation  doing  business  in  North  Topeka,  The 
executions  amounted  in  all  to  $2,508.87;  and  certain  iron, 
being  in  possession  of  the  rolling-mill  company,  the  constables 
levied  upon  it  as  the  property  of  this  companyi  to  satisfy  their 
^executions.  The  iron  was  so  held  by  them  as  such  constables 
when  the  £«  P.  Bly.  Co.,  on  28d  Septembe^r  1874,  commenced 
this  action  in  the  covul  below  in  replevip  to  reoover  the  pos- 
session of  the  property.  The  said  personal  property  was 
described  iq  the  petition  as  follows:  ^^The  specific  mass  of 
railroad  iron.,  in  bars  or  flats,  amounting  in  weight  to  about 
three  hundred  tons,  now  stacked  in  North  Topeka,  near  to 
and  south  of  the  track  of  K.  P.  Ely.  Co.^.and  about  one  hun- 
dred and  fifty  yards  east  of  its  depot,  in  North  Topeka  afore- 
said, being.all  the  railroad  iron  stacked  ^j^  such  locality." 
The  railway  company  claimed  to  be  the*  owner  of  the  iron, 
and  that  the  rolling-mill  company  was  only  its  bailee.  ,  The 
proof  tended  to  show  that  the  railway  copdpany,  having  a 
large  quantity  of  old  and  wqrn-out  railroad,  ijon  which  it 
wished  to  utilize,  entered  into  a  contract  with  the  i:olling-raiU 
company  by  which  the  latter  company  would  re-roll  into  new 
bars  or  rails  the  old  iron  delivered  to  it,  and  put  in  a  certain 
amount  of  new  iron^  called  "head-iron,"  to  form  the  head,  or 
top  of  the  rails.  The  course  of  business  was  to  weigh  in  the 
old  iron,. cut  it  up,  heat  several  pieces  together  to  a  welding 
heat,  rqll  it  into  flat  pieces,  add  the  new.  iron,  heat  it  again 
(several  ^pieces  together)  to  a  welding  heat,  roll  it  into  raila, 
and  w^igh ;o,ut  to  the  railway  company  the  number  of  tons  of 
new  iron  weighed  in  of  the  old,  charging  so  much  per  toi|.for 
all  the  new  rails  so  made.     The  defendant  in  error  made  sev 
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eral  consignments  of  old  iron  to  the  rolling-iaiil  company 
during  the  summer,  and  received  back  a  large  quantity  of  new 
rails;  but  the  evidence  does  not  show  how  many  tons  of  old 
iron  the  defendant  in  error  consigned  t6,  nor  how  triany  tons 
of  new  rails  it  had  received  from,  the  rolling-mill  company. 
If  early  all  the  iron  replevied  in  this  action  had  gone  through 
only  one  of  the  heating  processes,  and  was  in  flat  pieces  called 
**  flats."  There  were  also  about  twenty-five  tons  of  new  rails 
or  bars  in  the  mass  in  dispute.  Verdict  and  judgment  in  favor 
of  the' railway  company. 

The  first  question  is,  as  to  the  character  of  the  transaction 
between  the  railway  and  rolling-mill  companies.  Counsel  for 
plaintiflfe  in  error  contends  that  it  was  what  the  civilians  would 
call  a  mutuuMj  rather  than  a  regular  bailment;  that  the  iron  in 
the  possession  of  the  rolling-mill  company  was  what  the 
Scotch  and  French  lawyers  denominate  d^  fungible;  that  by  the 
delivery  of  the  iron  by  the  railway  company  to  the  rolling-mill 
company,  the  title  passed  to  the  latter;  that  the  obligation  to 
deliver  new  rails  t6  the  railway  company  on  payment  or  tender 
of  the  price  of  re-rolling  became  a  debt,  and  therefore,  that 
the  personal  property  levied  upon  was  liable  to  be  sold  to  pay 
the  judgments  against  such  rolling-mill  company.  Said  coun- 
sel assigns  as  error  the  hdlding  of  the  court  b6low,  that  the 
transaction  between  the  companies  was  a  bailment  under  that 
subdivision  derignated  by  Sir  William  Jones  in  his  work  on 
bailments  as  locaiio  operis  faciendi^  and  classified  by  Pothier,  in 
his  definition  of  contract  of  hire,  as  a  regular  contract  of  hire, 
that  is,  that  contract  of  hire  where  the  specific  thing  which  is 
let  to  hire  is  to  be  returned.  We  think  that  the  learned  coun- 
sel misconceives  the  law  as  applicable  to  the  facts  discusded, 
from  an  attempt  to  marshal  the  case  nolens  volens^  within  the 
definition  of  the  miiiuum  of  the  Romans,  because  it  difiTeiii 
slightly  from  the  common  bailment  classified  as  hcatio  opens 
faciendL  While  it  is  true,  that  the  transaction  between  thfe 
two  companies  varies  from  the  terms  of  either  a  regular  or  an 
irregular  contract  for  hire,  yet  if  any  technical  term  is  to  be 
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applied  to  it,  it  must  be  placed  in  the  category  of  bailments 
denominated  locatio  operis  faciendij  rather  than  that  of  the 
niutuuMj  or  fungible^  of  the  law-writers.  In  other  words,  by 
the  rules  of  the  common  law  and  the  decisions  of  this  coun- 
try, the  transaction  was  a  regular  contract  of  hire,  in  contra- 
distinction from  an  irregular  contract  of  hire,  if  the  railway 
company  fiirnished  the  chief  or  principal  part  of  the  material 
of  the  new  rails,  and  if  such  was  the  case,  the  proprietary  in- 
terest in  the  iron  let  was  not  changed,  but  remained  in  the 
latter,  viz.,  the  Kansas  Pacific  Railway  Co.  This  conclusion 
is  based  on  the  rule  that,  as  the  law  does  not  favor  tenancy  in 
common  in  such  transactions,  and  as  the  addition  of  incon- 
siderable accessorial  material  to  the  chief  or  principal  material 
in  the  manufacture  of  an  article  may  be  deemed  an  actual  sale 
by  delivery  of  such  additional  material  to  the  original  owner, 
such  original  owner,  so  far  from  losing  his  general  property  in 
the  thing  thus  placed  in  the  hands  of  another  person  for 
manufacture,  acquires  that  right  to  whatever  minor  accessorial 
additions  are  made  in  bringing  it  to  its  new  and  improved 
form.  In  Slaughter  v.  Green^  1  Rand.  8,  it  was  held  that  where 
wheat  was  delivered  at  a  mill  to  be  ground  upon  an  agreement 
that  the  miller  should  return  to  the  farmer  a  given  quantity  of 
flour  for  so  many  bushels  of  wheat,  the  miller  was  a  bailee, 
and  not  a  purchaser.  In  Foster  v.  PetHbone^  7  N.  Y.  433,  it  was 
held  that  where  a  contract  is  made  with  the  manufacturer  to 
deliver  him  raw  materials  to  be  returned  manufactured,  the 
contract  is  one  of  bailment,  and  not  of  sale,  and  the  title  to 
the  article  when  manufactured  remains  in  the  original  owner. 
In  Pierce  v.  Schenck^  8  Hill,  28,  it  was  held,  if  logs  be  delivered 
at  a  saw-mill,  under  a  contract  with  the  miller  that  he  shall 
saw  them  into  boards  within  a  specified  time,  and  that  each 
party  should  have  one-half  of  the  boards,  the  transaction 
inures  as  a  bailment  merely,  and  the  bailor  retains  his  general 
property  in  the  logs  till  all  are  manufactured  pursuant  to  the 
contract;  and  it  was  further  held  in  the  case,  that  where  the 
miller,  after  sawing  a  part  of  the  logs  into  boards  within  the 
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time,  failed  to  perform  as  to  the  rest,  and  converted  both  the 
boards  and  the  logs  to  his  own  use,  the  bailor  might  recover 
in  trover  for  the  whole,  and  that  the  miller  was  not  entitled  to 
anj  deduction  on  account  of  what  had  been  actually  sawed. 
In  Wilson  v.  Nasoriy  4  N.  T.  156,  it  was  held  that  when  one  who 
has  possession  of  the  owner's  wheat  mixes  it  with  other  wheat 
of  the  same  description  and  quality,  whether  his  own,  or  be- 
longing to  third  persons,  without  the  consent  of  the  «wner, 
the  latter  does  not  lose  the  title  to  his  wheat.  He  may  call  for 
a  division,  or  when  the  other  parties  have  received  from  the 
mass  their  several  quantities,  he  may  claim  and  recover  the 
residue  as  his  separate  parcel.  Identification  of  the  very 
grains  of  wheat  is  not  necessary.  In  Puldfer  v.  Page^  32  Me. 
404,  it  was  held  that  where  a  chain  was  made  of  broken  links 
belonging  to  different  parties,  that  a  right  of  property  by 
accession  occurs  when  materials  belonging  to  several  persons 
are  united  by  labor  into  a  single  article.  The  ownership  of 
an  article  so  formed  is  in  the  party,  if  such  there  be,  to  whom 
the  principal  part  of  the  material  belonged.  In  Merritt  v. 
Johnsoriy  7  Johns.  472,  it  was  held  that  when  the  materials  of 
John  are  united  with  the  materials  of  Richard  by  the  labor  of 
Richard,  who  furnished  the  principal  materials,  and  those  of 
John  are  only  accessory,  the  right  of  property  in  the  whole 
belongs  to  Richard  by  right  of  accession.  So  if  A.  deliver  to 
B.  some  cotton  yarn  on  a  contract  to  manufacture  the  same 
into  cotton  plaids,  and  B.  was  to  find  the  filling,  and  A.  agreed 
with  B.  to  have  the  particular  yarn  with  the  fillings  to  be 
found  by  B.  made  into  plaids  on  joint  account,  and  the  plaids 
when  woven  were  to  be  divided  according  to  their  respective 
interests  in  the  value  of  the  materials,  and  the  plaids,  before 
the  division,  had  been  burned  by  an  accidental  fire,  the  loss 
would  have  been  mutual,  each  losing  the  materials  furnished 
by  himself.  Story  on  Bail.,  §420.  Again,  where  materials  are 
furnished  to  a  workman  to  manufacture  into  some  article,  the 
case  is  still  treated  as  a  mere  bailment,  although  the  workman 
may  add  some  accessorial  materials  or  ornaments.  Thus,  if 
A.  sends  cloth  to  a  tailor  to  be  made  into  a  garment,  and  the 
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tailor  furnishes  buttons  and  twist  to  complete  it,  it  is  a  mere 
ftase  of  locatio  operis  faciendL  Story  on  Bail.,  §423;  Gregory  v. 
Stryker,  2  Denio,  629. 

In  the  case  at  bar,  old  rails,  as  the  material,  were  furnished 
by  the  railway  company  to  the  rolling-mill  company  to  manu- 
fecture  into  new  rails;  and  in  view  of  the  above  authorities, 
and  the  conclusion  we  have  reached,  it  was  important  on  the 
trial  to  show  how  much  old  and  how  much  new  iron  entered 
into  the  new  rails.  The  court  below  seems  to  have  assumed 
that  the  accessorial  material  added  by  the  rolling-mill  com- 
pany in  the  way  of  new  iron,  which  formed  the  top  of  the 
rail,  was  the' lesser  part  of  the  iron  used  in  the  manufacture  of 
the  rails;  and  such,  perhaps,  was  the  case.  But  the  district 
court  committed  error  in  assuming  such  to  be  the  fiu;t,  and  in 
refusing  to  permit  the  plaintiffs  in  error  to  prove  the  materials 
of  the  new  rails. 

While  the  witness  Coldren  was  upon  the  stand,  after  having 
testified  concerning  the  process  undergone  by  the  Kansas  Pa- 
cific railway  iron  in  being  made  into  new  rails,  and  that  he  was 
familiar  with  the  details  of  the  business  of  the  manufacture  of 
the  new  rails,  he  was  asked  on  cross-examination :  "  How  much 
new  iron  did  you  put  in  with  the  old,  in  the  process  of  manu- 
facturing these  old  rails  of  the  Kansas  Pacific  Railway  Com- 
pany into  new  ones?"  The  defendant  in  error  objected  to  the 
question,  and  the  court  refused  to  allow  the  question  to  be 
asked,  or  answered.  The  question  was  pertinent  and  impor- 
tant. Its  rejection  by  the  court  was  substantial  error,  and 
prejudicial  to  the  rights  of  the  plaintiff  in  error.  It  is  proba- 
ble, if  the  witness,  who  was  the  president  of  the  rolling-mill 
company,  had  answered  the  interrogatory,  it  would  have  been 
fully  established  that  the  material  ftirnished  by  the  railway 
company  formed  the  chief  portion  of  the  new  rails;  but  this 
is  only  a  presumption  from  other  evidence  in  the  case;  and  as 
the  inquiry  Was  a  legitimate  one,  and  the  jurors  were  the  par- 
lies to*  be  informed  of  the  various  amounts  of  metal  furnished 
by  the  two  companies  in  the  manufacture  of  the  rails,  the  case 
musi  be  reversed.     The  court  had  no  right  to  judicially  deter- 
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Hiine  the  amount  of  new  material  added  to  make  the  top  of 
the  rails,  aor  to  deprive  the  plaintifis  in  error  from  proving  how 
niQch  was  need  therefor.  Again,  it  was  clearly  incumbent  on 
the  part  of  the  defendant  in  error  to  show  by  the  proof  that, 
as  to  the  twenty-five  tons  of  new  rails  which  were  replevied, 
the  material  thereof  was  principally  the  property  of  the  Ean- 
Bfis  Pacific  Railway  Company;  and  the  refusal  of  the  court  to 
permit  the  president  of  the  rolling-mill  company  to  be  cross- 
examined  on  the  subject,  at  a  time  the  matter  was  a  proper 
subject  of  examination,  left  the  question  of  the  amount  of  ma- 
terial furnished  by  each  company  in  the  manufiicture  of  the 
new  rails  to  be  decided  by  the  jury  upon  other  testimony,  and 
this  was  of  an  indirect  and  indefinite  character.  The  best  evi- 
dence upon  this  point  was  held  inadmissible. 

The  judgment  will  be  reversed,  and  a  new  trial  awarded. 

All  the  Justices  concurring. 


Akdrbw  Nbal  et  at.  v.  J.  H.  Esllsb. 

L  LiABiLnrr  or  Saiunns;  Cffldal  B&nd  of  Juitic$.  In  April  1871,  N.  was 
elected  justice  of  the  peace  of  FkunkUn  township,  in  Jackson  county,  and 
gave  an  official  bond,  with  W,  and  S.  as  sureties.  In  Jane  1872,  in  oer 
tain  proceedings  had  before  said  N.  as  justice  of  the  peace  of  Ndawaka 
township,  money  was  received  by  him  which  was  not  paid  over  to  the 
party  entitled.  In  an  action  on  said  bond  to  recover  such  money,  this 
court  cannot  presume,  in  the  absence  of  testimony,  that  there  had  been 
simply  a  change  in  the  name  of  the  township,  and  that  the  justioe,  in 
June  1872,  held  the  same  office  as  that  for  which  he  gave  the  bond  in 
April  1871;  and  a  judgment  in  such  action  against  the  sureties  must  be 
reversed. 

%  Evidbkcb;  O0Eotal  RecHpL  In  an  action  against  a  Justioe  to  TMsover 
moni»y  received  by  him  from  a  constable,  and  not  paid  ovet  to  the  par^ 


Digitized  by 


Google 


112  SUPREME  COURT  OF  KAJfSAS. 


Neal  V.  Keller. 


entilled  thereto,  the  receipt  given  by  the  justice  to  the  constable,  and 
signed  by  the  justice,  with  his  official  title  added,  is  competent  evidence 
to  chiarge  the  justice,  and  admissible  without  further  proof  of  its  eze* 
cution. 

Error  from  Jackson  District  Court 

Action  on  an  official  bond,  brought  by  Keller,  as  aesignee  of 
James  Goodwin,  to  recover  $117.16  and  interest,  alleged  to 
have  been  received  by  Neal  as  justice  of  the  peace  of  Neta- 
waka  township.  The  action  was  against  Neal,  principal,  and 
J.  F.  WyaU  and  Charles  Sprague^  sureties  on  the  official  bond. 
Trial  at  the  October  Term  1876  of  the  district  court,  ti.  B., 
judge  pro  tem.,  presiding.  Findings  and  judgment  in  j&ivor  of 
the  plaintiff,  and  the  defendants  bring  the  case  here. 

Chas.  Hayden,  A.  M.  Crockett,  for  plaintiffs  in  error. 
J.  -ff.  Keller  J  defendant  in  error,  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  on  an  official  bond  of  An- 
drew Neal,  by  a  justice  of  the  peace,  to  recover  moneys  re- 
ceived by  him  by  virtue  of  his  office  and  not  paid  over  on 
demand  to  the  party  entitled  to  the  same.  One  matter  compels 
a  reversal  of  the  judgment  so  far  as  the  sureties  are  concerned, 
and  obviates  the  necessity  of  inquiry  into  other  alleged  errors 
The  bond  given  in  April  1871,  as  well  as  the  oath  of  office  of 
the  justice,  recites  that  he  has  been  elected  justice  of  the  peace 
of  Franklin  township;  and  for  that  office  the  oath  is  taken,  and 
the  bond  given.  The  proceedings  had  before  the  justice  in 
which  he  received  the  moneys  sued  for  were  commenced  29th 
April  1872,  and  were  had  before  him  as  justice  of  the  peace  of 
Netawaka  township.  No  explanation  is  given  of  this  discrep- 
ancy. The  name  of  the  township  is  repeated  so  often,  and  in 
so  many  different  papers,  as  to  exclude  the  idea  of  a  mere 
clerical  error.  Upon  the  record  the  feet  is  patent,  that  sure- 
ties on  an  official  bond  given  by  a  justice  of  the  peace  of  a  cer- 
tain township,  in  one  year,  are  sought  to  be  held  liable  for  his 
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oflScial  acts  in  a  succeeding  year  as  justice  of  a  different  town- 
ship. Of  course  this  cannot  be  sustained.  An  official  bond 
only  covers  the  acts  of  the  officer  in  the  office  for  which  it  is 
given;  and  the  office  of  justice  of  the  peace  in  one  township, 
is  not  the  same  as  the  office  of  justice  of  the  peace  of  another 
township.  It  is  possible  that  in  fact  there  was  nothing  but  a 
change  in  the  name  of  the  township,  or  a  mere  change  of 
boundaries  of  townships,  so  that  the  justice  at  the  time  of  the 
proceedings  was  holding  the  same  office  as  that  for  which  the 
bond  was  given.  But  it  is  equally  possible  that  he  during  the 
year  had  removed  from  Franklin  to  Netawaka  township,  and 
vacating  the  office  of  justice  in  the  former  had  been  elected 
or  appointed  justice  in  the  latter.  But  whatever  may  be  the 
real  facts  in  the  case,  we  cannot  go  outside  the  record  to  in* 
dulge  in  any  mere  corgectures.  Upon  the  record,  as  it' comes 
before  us,  no  judgment  should  have  been  rendered  against  the 
sureties,  for  they  never  became  bounden  for  the  acts  of  any 
justice  of  the  peace  of  Netawaka  township. 

The  same  considerations  do  not  apply  to  the  justice,  An- 
drew Neal,  for  whether  he  ever  gave  a  bond  or  not,  he  acted  as 
justice  of  the  peace  of  Netawaka  township,  and  cannot  now 
avoid  responsibility  for  his  acts  as  such  justice.  As  to  him,  it 
seems  to  us  that  there  are  really  but  two  questions,  and  they 
arise  on  the  admission  of  two  instruments  in  writing.  The 
first  was  an  official  receipt  for  money  given  by  the  justice, 
Neal,  to  a  constable,  and  signed  "A.  Nbal,  J.  P."  The  ad- 
mission of  this  wsis  objected  to  as  not  properly  authenticated, 
and  not  the  best  evidence.  The  objection  was  not  well  taken. 
The  signature  of  the  justice  with  his  official  title  constituted 
sufficient  authentication,  and  his  receipt  to  the  constable  was 
as  good  evidence  of  the  fact  as  a  minute  on  his  docket  that  he 
had  received  the  money. 

The  other  document  was  an  assignment  of  the  claim  against 
the  justice  by  the  party  who  originally  held  it  to  the  plaintiff. 
This  also  was  objected  to  as  not  properly  authenticated.  There 
was  no  proof  of  its  execution.  Now  the  defendant  in  error 
insists  that  the  objection  did  not  raise  the  question  of  the  exe- 
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cutiou  of  the  assignment^  as  it  was  not  an.  instrument  that 
required  any  acknowledgement  or  attestation.  Waiving  any 
determination  of  this  question,  we  think  the  error,  if  error 
there  was,  not  sufficient  to  compel  a  reversal.  Outside  of  this 
assignment  there  was  sufficient  evidence  of  Keller's  ownership 
of  the  claim,  and  not  a  particle  of  conflicting  testimony.  If 
this  assignment  had  not  been  admitted,  the  finding  of  the 
court  on  this  question  could  scarcely  have  been  other  than  it 
was. 

We  think  therefore  that  the  judgment  must  be  affirmed  as 
to  Andrew  H"eal,  and  reversed  as  to  the  other  plaintiffs  in  er- 
ror, and  remanded  with  instructions  to  grant  a  new  trial  as  to 
them.  The  costs  of  this  court  will  be  divided  between  An- 
drew Neal  and  the  defendant  in  error. 

All  the  Justices  concurring. 


A.  Shustbr  v.  Thomas  Finak,  Jr. 

Jurisdiction;  Appearance;  Amicable  Action,  In  an  attachment  proceeding 
before  a  justice  of  the  peace,  F.  interpoeed  a  claim  for  the  attached  prop- 
erty. A  jury  was  demanded,  and  trial  commenced;  bat  before  any  ver- 
dict was  returned,  the  parties,  by  written  consent^  stipalated  that  the 
jury  might  be  discharged,  no^urlher  proceedings  had  before  the  justice, 
and  the  matter  certified  to  the  district  court  for  trial.  The  papers  and 
records  were  transmitted  to  the  district  court,  the  parties  appeared,  a 
jury  was  impanneled,  and  thereupon  8.,  the  attaching  party,  objected 
that  the  district  court  had  no  jurisdiction.  Held,  That  as  the  parties 
voluntarily  appeared  and  submitted  themselves  to  its  jurisdiction,  as  no 
objection  was  made  to  the  form  of  the  proceedings,  and  as  the  question 
of  the  title  to  personal  property  is  within  the  scope  of  its  jurisdic^on, 
the  district  court  committed  no  error  in  overruling  the  objection. 
[Reedy  v.  Gift,  2-392;  R.  R.  v.  Akere,  4-453;  Cohen  v.  Trowbridge,  5-381; 
Carver  v.  Shelly,  17-472;  Dickson  v.  Randal,  19-212,  213;  Ziegler  v.  Osbom^ 
23-467;  Hodgin  r.  Barton,  23-744;  R.  R.  v,  Quinn,  24-371;  DiUey  v.  Mc- 
Greg<yr,  24-363;  Freeman  v.  Waynant,  25-280;  Burdeite  v,  Cbrgan,  10-102; 
SmUh  v.  Emporia,  27-d^O ;  MeixeU  v.  Kirkpatrick,  29-683:  B&niztiL  Bubankt, 
.32-324.] 
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Error  from  Harvey  Districi  CofurL 
At  the  March  Term  1876  of  the  district  court,  Fbum  had 
judgment,  and  Shuster  hrings  the  case  here.     All  necessary 
facts  are  stated  in  the  opinion. 

C7.  S,  Bowman^  for  plaintiff  in  error. 
Ady  ^  Reid^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  In  an  action  before  a  justice  of  the  peace  cer- 
tain property  was  attached  as  the  property  of  the  defendant 
therein.  The  defendant  in  error  interposed  in  that  action, 
under  and  by  virtue  of  ch.  164  of  the  laws  of  1872,  as  a 
claimant  of  the  property  attached.  A  jury  was  demanded  to 
try  this  claim.  After  the  trial  had  been  progressing  for  three 
days,  and  before  its  close,  the  following  proceedings  were  had 
and  entered  upon  the  docket  of  said  justice,  to-wit: 

"Now  comes  the  claimant  in  person,  and  by  his  attorneys 
Ady  &  Beid,  and  the  attachment-creditor  in  person  and  by  his 
attorneys  C.  B.  Bowman,  A.  L.  Green  and  C.  0.  Nichols,  and 
consent  that  the  cause  proceed  no  further  in  this  court,  and 
that  the  jury  be  discharged  from  ftirther  consideration  of  this 
cause,  and  this  action  be  certified  to  the  district  court  of  this 
county,  there  to  be  tried.  All  costs  of  this  suit  to  follow  the 
result  of  the  action. 

"Adt  &  Bbu),  for  Claimant. 

"0.  S.  Bowman,  0.  0.  Nichols,  A.  L.  Green, 

"Attorneys  for  Defendant. 

"  The  above  request  is  hereby  granted  by  this  court,  and  the 
jury  is  discharged;  and  the  court  adjourns  this  20th  of  July 
1876.  A.  Markwell,  Justice  of  the  Peace." 

Thereupon  the  jury  were  discharged  without  returning  any 
verdict;  and  the  justice  of  the  peace,  without  rendering  any 
judgment  in  said  action,  and  without  any  appeal  being  taken 
by  either  party,  except  as  by  the  agreement  above  set  forth, 
transcribed  the  proceedings  had  in  this  court,  and  transmitted 
the  same  together  with  all  of  the  files  and  papers  in  said  ac- 
tion to  the  clerk  of  the  district  court  of  said  Harvey  county. 
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When  the  case  was  called  for  trial  in  the  district  court,  and 
after  the  impanneling  of  a  jury,  the  plidntiff  in  error,  the 
attaching-creditor,  (and  defendant  as  against  the  claimant  in 
these  proceedings,)  objected  that  the  district  court  had  no 
jurisdiction.  This  objection  was  overruled,  and  judgment 
rendered,  after  trial  before  a  jury,  in  favor  of  claimant. 

The  creditor  now  brings  the  matter  here,  and  alleges  as  sole 
ground  of  error  that  the  district  court  had  no  jurisdiction. 
He  claims  that  this  by  the  statute  was  a  special  proceeding 
authorized  to  be  had  only  before  a  justice  of  the  peace;  that 
the  act  vests  no  original  or  appellate  jurisdiction  in  the  district 
court;  that  no  judgment  or  order  was  made  in  the  justice's 
court,  and  no  appeal  taken  in  the  manner  provided  for  appeals 
from  justices  courts,  and  that  £(s  it  does  not  appear  that  either 
party  claimed  in  his  bill  of  particulars  a  sum  exceeding  twenty 
dollars,  and  a  jury  trial  was  had,  no  appeal  could  be  taken 
even  by  consent  We  think  the  objection  not  well  taken.  It 
may  be  conceded  for  the  purposes  of  this  case,  that  this  is  a 
special  statutory  proceeding,  designed  principally  for  the  pro- 
tection of  the  officer;  that  it  can  be  commenced  only  before  a 
justice  of  the  peace;  that  it  is  not  conclusive  upon  the  rights 
of  the  parties;  {Armstrong  v.  Harvey^  11  Ohio  St.  527;)  and 
that  no  provision  is  made  for  appeal;  and  still  we  think  the 
jurisdiction  of  the  district  court  must  be  sustained.  It  was  a 
trial  of  the  right  of  property,  a  matter  which  could  by  suit  be 
tried  in  the  district  court.  True,  the  proper  method  to  bring 
this  question  before  that  court  was  by  an  action  of  replevin, 
but  still  the  subject-matter  was  one  of  which  that  court  could 
take  cognizance.  No  objection  was  made  to  the  form  of  the 
proceeding.  The  paper  filed  by  the  claimant,  though  not  a 
technical  petition  in  replevin,  contained  the  essential  facts, 
that  he  claimed  certain  property  which  the  attaching-creditor 
had  through  his- process,  and  by  a  constable,  taken  possession 
of.  By  their  written  consent  to  a  trial  and  appearance  in  the 
district  court,  the  parties  submitted  themselves  to  its  jurisdic- 
tion. But  to  sustain  jurisdiction,  all  that  is  essential  is,  to 
show  that  the  tribunal  had  jurisdiction  of  the  person,  and  of 


Digitized  by 


Google 


JULY  TEKM,  187L  117 

Miller  v.  Bogart. 


the  subject-matter.  The  district  court  is  one  of  general  origi- 
nal jurisdiction,  and  if  parties  come  voluntarily  into  that  court 
to  litigate  a  matter  of  which  it  could  take  cogniz^ince,  and 
Mrhich  is  within  the  scope  of  its  jurisdiction,  and  make  no  ob- 
jection to  the  form  of  the  proceedings,  they  will  not  be  heard 
to  say  that  the  court  had  no  jurisdiction,  or  that  its  judgment 
18  not  binding.  Reedy  v.  Gift,  2  Kas.  392;  North  Mo.  IIUL  Co. 
V.  Akers,  4  Kas.  453;  Carver  v.  Shelly y  17  Kas.  472;  Besher  v. 
Hichards,  9  Ohio  St  495.  Suppose  in  this  case,  without  any 
preliminary  proceedings  before  the  justice,  the  claimant  had 
filed  his  statement  in  the  district  court,  that  he  claimed  the 
property,  and  that  the  constable  had  it;  and  the  constable  had, 
without  process,  voluntarily  appeared  in  that  court,  and  gone 
to  trial  upon  such  claim:  could  he  be  heard  to  say,  after  the 
trial  had  commenced,  that  the  court  had  no  jurisdiction? 
Clearly  not  Nor  do  the  prior  unfinished  proceedings  be- 
fore the  justice  prevent  the  district  court  from  obtaining  ju- 
risdiction. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Bbllefibld  Millbb  v.  Elias  Bogabt. 

1.  Afpbai^  in  Non-AppealabU  Qua;  ^Appearance;  Waiver;  XurimHcHon; 
Error  to  Dismiss  AppeaL  M.  brought  an  action  against  B.  before  a  justice 
of  the  peace,  to  recover  the  possession  of  personal  property  valued  at 
fifteen  dollars.  Upon  a  jury  trial  judgment  was  rendered  in  favor  of  B., 
the  defendant.  Plaintiff  appealed  to  the  district  court.  In  that  court 
the  parties  appeared,  a  jury  trial  was  had,  and  judgment  was  rendered 
in  fiivor  of  the  plaintiff.  At  the  next  term  of  the  court  the  defendaqt 
moved  to  set  aside  the  judgment,  and  dismiss  the  appeal,  on  the  ground 
that  under  the  statute  no  appeal  could  be  taken  from  the  judgmen't  of  a 
justice  of  the  peace  in  cases  tried  by  a  jury  in  which ''  neither  party 
claimed  in  his  bill  of  particulars  a  sum  exceeding  twenty  dollars."  No 
reasons  were  giveti  for  not  raising  the  question  of  jurisdiction  and 
former  judgment  at  the  trial.  The  motion  was  sustained.  Held,  That, 
waiving  the  question  as  to  the  right  of  appeal  in  such  cases,  the  defend- 
ant was  too  late  in  presenting  his  objection,  and  the  court  erred  in  sus- 
taining the  motion.  iReedy  v.  Qifi,  2-^2;  see  cases  cited,  ShusUr  «• 
Fman,  ante,  114.] 
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2.  — —  [Whether  the  action  of  replevin  Ib  within  the  prohibition  r^ 
garding  appeals,  found  in  thd  eeoond  clause  of  section  182  of  the  jmtin 
act^  (as  amended  by  { 10  of  ch.  88,  Laws  of  1870,)  is  not  decided.] 

ErrcT  frtrm  Woodson  District  Court 

At  the  October  Term  1875  of  the  district  court,  HUlery  on 
appeal  from  a  justice's  judgment  against  him,  recovered  judg^ 
ment  against  Bogart,  Afterward,  and  in  vacation,  Bogari 
filed  a  motion  to  set  aside  the  last-mentioned  judgment  At 
the  March  Term  1876  the  district  court  sustained  this  motion, 
and  dismissed  MUler^s  appeal.  MUler  now  brings  the  case 
here.    The  fiu^s  are  stated  in  the  opinion. 

QiUett  ^  FordSf  for  plfiuntiff  in  error. 
W.  C.  Huffman^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  action  was  replevin  for  a  steer  valued  in 
affidavit  at  $15,  commenced  before  a  justice  of  the  peace  by 
plaintiff  in  error,  and  was  tried  to  a  jury,  and  verdict  and 
judgment  for  defendant,  from  which  plaintiff  appealed  to  the 
district  court,  where  the  action  was  again  tried.  On  this  trial 
the  jury  found  for  the  plaintiff.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  for  plaintiff  below,  plaintiff 
in  error.  After  the  close  of  the  term  of  the  district  court  at 
which  the  trial  occurred,  defendant  filed  his  motion  in  said 
court '^  to  set  aside  the  judgment  and  dismiss  the  appeal  in 
said  cause."  This  motion  came  on  to  be  heard  by  said  dis- 
trict court  at  its  next  succeeding  term;  and  upon  the  argu- 
ments of  counsel,  and  an  inspection  of  the  record,  no  evidence 
being  heard,  the  court  sustained  said  motion,  to  which  excep- 
tion was  taken  by  the  plaintiff. 

The  defendant  claims  that  inasmuch  as  the  action  was  re- 
plevin for  one  steer  valued  at  fifteen  dollars  j  it  comes  within  the 
second  exception  of  section  10,  p.  185,  laws  1870,  amending 
section  182  of  the  justices  act,  which  prohibits  an  appeal  in 
jury  trials,  "when  neither  party  claims  in  his  bill  of  particu- 
lars a  sum  exceeding  twenty  dollars."    In  sustaining  this  mo- 
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tioD«  WQ  thiBk  the  court  erred.  Even  if  it  were  conceded  that 
au. action  for  the  recovery  of  persoijal  property  of  a  value  not 
exceeding  twenty  dollars  was  within  the  section  quoted,  (a 
jHToposition  we  by  no  means  con<jedetobe  correct;  Martin  r. 
Armstronffj  12  Ohio  St  648,)  still  the  ruling  of  the  court  was 
wrong.  The  district  court  has  original  jurisdiction  in  an  ac- 
tion of  replevin,  no  matter  how  small  the  value  of  the  prop- 
erty. (Ge^.  Stat  804,  §lj  Laws  of  1870,  p.  181,  §1;  Laws  of 
1870,  p.  183,  §5;  Henderson  v.  Kennedy ^  9  Kas.  163.)  Hence, 
wken  a  ela^for  personal  properly  is  presented  in  that  court, 
and  the,  plaintiff  and  defendant  voluntarily  appear  and  proceed 
to  Uj  the  question,  the  defendant  cannot  be  permitted  thereafter 
to  ^y  that  th^  courthad  no  jurisdiction.  It  acquires  jurisdiction 
of  the  person  by  the  appearance  of  the  parties,  and  has,  by  virtue 
of  its  general  powers,  jurisdiction  of  the  subject-matter.  {Shies- 
ter  V.  Mnany  recently  decided,  and  cases  cited  in  opinion,  ante^ 
114,  116.)  'Hot  does  it  matter  that  a  judgment  has  been  ren- 
dered in  another  court  between  the  same  parties,  and  in  fact 
conclusive  upon  them.  Such  a  judgment  would  be  a  defense 
to  be  raised  on  or  before  the  trial.  If  not  presented  then,  it 
must  be  considered  as  waived,  or  abandoned.  Take  this  case: 
Suppose  a  judgment  had  been  rendered  in  the  district  court  of 
one  county  in  favor  of  the  defendant,  in  an  action  wherein 
both  parties  appeared,  and  thereafter  the  plaintiff  commences 
an  action  in  the  district  court  of  another  county  upon  identi- 
cally the  same  cause  of  action,  and  the  defendant  voluntarily 
appears  and  litigates  the  subject-matter  without  presenting 
the  defense  of  a  prior  adjudication,  and  upon  that  trial  judg- 
ment is  rendered  against  him :  can  he  be  permitted  to  come 
in  at  a  subsequent  term,  without  any  excuse  for  failing  to 
present  that  defense  at  the  trial,  have  the  judgment  against 
him  set  aside  and  the  csEse  dismissed  because  of  such  prior 
jjidgment?  Clearly  not  He  is  too  late  with  his  defense. 
Now  if  there  be  no  appeal  in  this  kind  of  an  action  from  the 
justice, to  the  district  court,  then  in  this  respect  the  courts  are 
as  independent  as  the  district  courts  of  different  counties. 
Thp  action  which  was  had  before  the  justice  was  never  trans- 
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ferred  to  the  district  court  Certain  papers  were  filed  there 
in  which  the  plaintiff  alleged  that  he  was  the  owner  and  en- 
titled to  the  possession  of  certain  property.  The  defendant 
voluntarily  appeared  and  litigated  that  question.  After  he 
had  been  beaten,  and  judgment  rendered  against  him,  and  the 
court  had  adjourned,  it  occurs  to  him  that  the  matter  had 
been  elsewhere  conclusively  adjudicated  in  his  favor  before 
another  tribunal,  and  at  a  succeeding  term  moves  to  have  the 
judgment  set  aside,  and  makes  no  showing  why  he  did  not 
present  this  defense  at  the  trial.  His  objections  to  the  judg- 
ment were  not  in  time.  The  ruling  of  the  district  court  must 
be  reversed^  and  the  case  remanded  with  instructions  to  over- 
rule the  motion  to  set  aside  the  judgment  and  dismiss  the 
appeal. 

All  the  Justices  concurring. 


Wu.  C.  Jennings  v.  A.  B.  MoEat  ei  oL 

1.  AttoksvY'Fve;  St^mlaium;  **Fared(>8ure*'  A  mortgage  contained  a  stipa* 
lation,  that  upon  default  in  the  payment  of  the  debt  the  mortgage 
should  be  "  subject  to  foreclosure  according  to  law,  and  that  an  attomej- 
fee  of  fifty  dollars  for  foreclosure,  with  costs  of  suit  and  accruing  oosta, 
should  be  taxed  against  the  mortgagor."  ffetd.  That  where,  after  suit 
brought,  but  before  decreoi  the  mortgagor  paid  the  debt»  interest  and 
costs,  the  court  committed  no  error  in  refusing  to  render  judgment  in 
favor  of  the  mortgagee  and  against  the  mortgagor  for  the  fifty  doUan 
attorney-fee,  or  any  part  thereof,  or  in  dismissing  the  action.  {JSlavern. 
Johmycake,  9-867;  Foole  v.  Sprague,  13-160;  SheUaharger  r.  Leidigh^  15- 
624;  Oohum  v.  Weed,  12-182] 

2. The  case  of  I^e  AssodatUm  v,  Dale^  17  Kas.  186,  commented  on, 

and  distingaished. 

JBrror  from  Howard  District  Gcfwrt 

Thb  only  question  here  is  as  to  the  right  of  a  mortgagee  to 
recover  an  attorney-fee.  The  facts  are  in  the  opinion.  The 
district  court,  at  liie  October  Term  1878,  refused  to  allow 
the  claim  made  by  Jennings^  and  he  brings  the  case  here  — 
(his  petition  in  error  being  filed  11th  October  1876— only 
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three  days  less  than  three  years  from  the  date  of  the  order 
appealed  from.) 

JS.  A.  Barber^  for  plaintiff  in  error. 
Jtf.  V.  TodeTj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  hy 

Brewer,  J.:  A  mortgage  contained  a  stipulation,  that  in 
case  of  default  '^  this  conveyance  shall  become  absolute,  and 
each  and  all  of  the  several  amounts  herein  secured  shall  be 
due  and  payable,  and  said  mortgage  shall  be  subject  to  fore- 
closure according  to  law,  "and  an  attorney-fee  of  fifty  dollars 
for  foreclosure,  with  costs  pf  suit  and  accruing  costs,  shall  be 
taxed  against  said  mortgagor."  Upon  default,  suit  was  com- 
1^^^,^      ft^j  menced,  but  before  any  decree  was  entered  the 

tmautfoiu  '  mortgagor  paid  the  full  amount  of  the  debt,  iuter- 
est  and  costs,  and  upon  his  motion  the  suit  was  dismissed. 
The  mortgagee  claimed  that  he  was  entitled  to  a  judgment  for 
the  fifty  dollars  attorney-fee,  or  at  least  to  such  an  amount 
thereof  as  would  be  proportioned  to  the  work  already  done  in 
the  suit;  and  upon  the  refusal  of  the  district  court  to  allow 
this  claim  he  brings  the  question  here  for  our  consideration. 
The  allowance  of  attorney-fees  in  the  foreclosure  of  a  mort- 
gage is  based  upon  contract.  Stover  v,  Johnnycakey  9  Kas.  867; 
Cobwm  V.  Weedy  12  Kas.  182.  The  court  can  allow  none  unless 
the  mortgagor  bas  stipulated  to  pay  them,  and  can  allow  no 
more  than  he  has  stipulated  to  pay,  and  under  no  other  cir- 
cumstances than  those  under  which  be  has  stipulated  to  pay. 
In  other  words,  the  court  can  make  no  new  contract  for  the 
parties.  It  simply  enforces  the  contract  already  made.  Again, 
it  is  a  matter  of  common  knowledge  that  as  a  rule  the  form  of 
the  mortgage  is  determined  by  the  mortgagee.  He  refuses  to 
complete  the  loan  until  the  terms  of  the  instrument  are  made 
to  suit  his  wishes,  even  where  he  does  not  himself  prepare  the 
mortgage.  Hence,  while  the  rule  is  not  so  strict  against  him 
as  in  construing  legislative  grants  against  the  grantee,  yet  it  is 
(bAt  and  reasonable  to  construe   doubtful  language  against 
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rather  than  in  favor  of  him.  And  this  upon  the  general  prin- 
ciple,  that  he  who  prepares  an  instrument  by  which  he  is  to 
acquire  rights  will  seek  to  express  folly  and  clearly  all  the 
rights  he  intends  to  secure. 

The  stipulation  in  the  case  at  bar  is,  that  an  attorney-fee  for 
foreclosure  shall,  with  costs  of  suit,  be  taxed  against  the  mort- 
«For^o«or«,"  g^S^^'     Thcrc  was  here  no  foreclosure.     The  com- 

•xpiaiiHKL  mencement  ot  an  action  to  foreclose,  is  not  a 
foreclosure.  Strictly  speaking,  there  is  no  foreclosure  until 
the  mortgagor's  interest  is  actually  and  finally  barred — for- 
ever closed,  as  the  term  suggests.  This,  under  our  laws, 
would  not  be  at  least  until  the  sale,  and  perhaps  not  until  the 
confirmation  of  the  sale.  So  that-  the  stipulation  in  this  case 
is  not  so  strong  in  favor  of  the  mortgagee  as  in  most  mort- 
gages where  the  stipulation  is  that  the  attorney-fee  shall  be 
entered  in  and  become  a  part  of  the  judgment  Probably 
however  in  a  case  like  this  it  would  have  to  be  named  in  the 
judgment,  though  it  might  be  questionable  whether  the  mort- 
gagor could  not  at  any  time  before  sale  release  his  property  by 
paying  the  amount  of  the  debt  and  costs  without  tiie  attorney* 
s.0M«du.      f®^*     That  question  however  is  not  before  us.    Nor 

tingusM.  -g  ^Yxis  stipulation  anything  like  that  in  the  case  of 
Life  Association  v.  Dale^  17  Eas.  185,  where  it  read  that  ^^In 
any  action  that  may  be  brought  *  *  *  the  party  of  the 
second  part  *  *  *  shall  be  entitled  to  and  may  have,  re- 
cover and  receive  *  *  *  ten  per  cent  upon  the  amount  doe 
and  recoverable  at  the  time  payment  shall  he  made  or  juig* 
ment  rendered"  etc.  It  may  be  said,  that  the  commence- 
ment of  the  suit  is  a  step  in  the  foreclosure  proceedings, 
and  that  as  the  mortgagor  stipulated  to  pay  fifty  dollars  for 
the  entire  proceedings,  equity  ought  to  compel  him  to  pay 
proportionately  for  that  part  actually  taken.  In  case  that  by 
his  default  he  should  cast  a  certain  burden  and  expense  on  the 
mortgagee,  he  agreed  to  pay  fifty  dollars  therefor.  By  his  de- 
fkult  he  did  cast  a  part  of*  that  burden  and  expense  on  the 
mortgagee,  and  ought  he  not  rightfully  to  pay  proportionately 
therefor?    There  is  force  in  this  claim,  and  it  has  something 
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of  equity  in  its  favor;  but  still  it  does  not  accord  with  the 
contract.  There  is  no  express  promise  to  pay  anything.  It  is 
merely  a  stipulation  that  in  a  certain  event  an  attorney-fee  of 
a  £^ed  amount  may  be  taxed  against  him.  That  event  never 
luippened.  The  time  never  came  for  a  taxation  of  costs 
against  him,  and  no  foreclosure  was  ever  had.  If  no  contract 
had  been  made  concerning  attorney-fees,  then  no  matter  how 
equitable  it  might  be  that  he  should  pay  the  fees  of  counsel 
employed  by  the  mortgage,  none  could  be  recovered.  We 
may  not  enlarge  his  contract  We  may  not  enforce  against 
him  a  liability  which  he  never  assumed,  or  construe  a  doubt- 
ful expression  prepared  by  the  mortgagee  so  as  to  impose  a 
hurden  which  it  may  be  he  ought  to  have  assumed,  but  which 
if  ei^pressly  named  he  might  have  refused  to  assume. 

The  ruling  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


Harbt  MoBridb  v.  Nice  Rritz. 

SxMUPTiOH  Law;  Wage$  of  Clerk,  Mechanie,  Laborer,  and  ServanL  Section  6 
of  the  exemption  law  of  1868,  (Gen.  Stat  474,)  which  provides  that "  none 
of  the  personal  property  mentioned  in  this  act  shall  be  exempt  from  at* 
tachment,  or  execution,  for  the  wages  of  any  dork,  mechanic»  laborer,  or 
servant/'  is  constitutional  and  valid. 

JSnror  from  Johnson  District  Cowrt. 
In  June  1876>  one  Alfred  Bebersman  recovered  a  judgment 
in  the  district  court  for  $712.80,  and  costs,  against  Marry  Mo- 
BridCy  and  Mary  his  wife.  The  whole  consideration  for  the 
claim  upon  which  said  judgment  was  based  was  the  wages  of 
9aid  Bebersman  as  a  laborer  for  said  McBride  and  wife»  .A 
writ  of.  execution  was  duly  issued  upon  said  judgment,  and 
duly  delivered  to  defendant  Nick  BeiiZy  then  the  sheriff  of 
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Johnson  county,  who  as  such  shenff,  and  by  virtue  of  said 
writ,  levied  upon  and  took  into  his  possession,  as  the  property 
of  said  McBridCj  three  bedsteads  and  bedding,  one  wash-stand, 
one  marble-top  bureau,  six  chairs,  three  rocking-chairs,  one 
Singer  sewing-machine,  two  parlor  stoves,  two  heating  stoves, 
one  cooking  stove,  one  milch  cow,  one  other  cow,  one  two- 
horse  farm-wagon,  one  wine-press,  two  turning-plows,  one 
potato-digger,  ten  chisels,  two  hammers,  two  mallets,  one  har- 
row, one  set  double  harness,  one  grape  mill,  two  mules,  and 
one  cultivator.  McBride  claimed  that  said  property  was  ex- 
empt from  execution,  and  he  demanded  possession  thereof 
from  the  sheriflf,  and  upon  the  refusal  of  the  sheriff  to  return 
the  same  McBride  brought  replevin  to  recover  possession 
'  thereof.  Answer,  general  denial.  Trial  at  the  March  Term 
1876.  The  amount  due  on  the  execution  held  by  the  sheriff 
was  $767.50.  The  value  of  the  goods  seized  by  the  sheriff^ 
and  replevied  by  McBride^  was  $900.  It  was  conceded  that 
McBride  was  the  head  of  a  &mily,  and  that  all  said  property 
would  be  exempt  to  him  except  for  the  provisions  of  §  6  of 
the  exemption  law.  The  district  court  found  for  the  defend- 
ant, Reiiz;  that  no  part  of  said  property  was  exempt  to  said 
McBride^  and  gave  judgment  that  said  defendant,  as  sheriff} 
have  and  recover  possession  of  said  personal  property,  with 
costs  of  suit,  or,  if  return  of  said  property  could  not  be  had, 
that  he  have  and  recover  of  and  from  said  McBride  the  said 
sum  of  1767.50,  with  interest  from  the  day  of  trial,  and  costs 
of  suit.     McBride  appeals,  and  brings  the  case  here  on  error* 

A.  Smith  Devemtey^  for  plaintiff  in  error,  contended,  that  §  6 
of  the  exemption  law  is  unconstitutional;  that  it  violates  our 
state  constitution;  that  it  is  *' unequal  and  partial  legislation, 
class  legislation,"  and  not  within  the  powers  conferred  on  a 
legislative  body.  The  graint  of  legislative  powers,  though 
without  prohibition  or  restraint  that  the  legislature  shall  not 
discriminate  and  do  gross  and  palpable  injustice  between 
man  and  man  by  the  passage  of  unequal  and  partial  laws, 
does  not  carry  with  it  the  power  to  pass  such  laws.     Such 
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a  power,  from  its  very  nature,  and  of  necessity,  is  taken  out 
of  the  grant  without  any  express  exception  or  limitation;  and 
that  portion  of  the  act  referred  to,  though  in  form  of  law,  yet 
not  heing  within  the  scope  of  the  authority  conferred,  is  not 
legislation  at  all;  and  so  the  provision  is  void.  8  Dallas,  887. 

A  statute  which  dispenses  in  favor  of  particular  individuals 
or  classes,  does  not  come  within  the  rightful  attributes  of  leg- 
islative power,  and  is  not  to  be  regaMed  as  a  law.  This  rule  is 
approved  by  this  court  in  2  Kas.  115,  116;  2  Bouv.  Law  Die. 
title,  "Legislative  Power."  A  specific  clause  of  our  constitu- 
tion is  violated  (§17,  art  2,)  by  said  §  6  of  tfae  exemption  law, 
because  the  latter  applies  its  operations  to  the  clerk,  mechanic, 
laborer,  or  servant,  onb/^  and  all  other  classes  are  wholly  de- 
prived of  its  benefits.  The  exemption  law,  like  all  other  laws 
in  Kansas,  must  be  general  in  its  character  and  provisions. 
Local  or  special  legislation  upon  the  privilege  of  debtors, 
which  would  deprive  those  belonging  to  particular  classes  of 
the  advantage  conferred  by  law  upon  others,  cannot  be  sus- 
tained; and  said  §  6  legislates  specially  for  certain  persons,  and 
discriminates  against  others,  which  is  contrary  to  the  spirit 
and  intent  of  the  constitution,  and  is  in  derogation  of  the  con- 
stitution, and  is  not  legislation.  As  §  6  now  stands,  it  is  "  class 
legislation"  in  the  true  sense  and  meaning  of  those  words,  and 
is  obnoxious  to  the  charge  of  partiality  and  favoritism.  The 
constitution  makes  no  exception  in  favor  of  any  particular 
class  of  persons,  or  kind  of  debts.  Then  why  should  we  rec- 
ognize any  right  on  the  part  of  the  legislature  to  make  any 
such  distinction?  "The  9th  section  of  the  act,"  (being  in  the 
language  of  §  6  of  our  law,)  "  entitled  an  act  for  a  homestead 
exemption,  which  excepts  debts  or  liabilities  due  for  the  wages 
of  clerks,  laborers,  and  mechanics,  from  the  operation  of  the 
•exemption  provided  by  the  act,  is  unconstitutional  and  void." 
Tuttie  V.  Stroutj  Sheriff  of  Hennepin  County y  7  Minn.  466. 

J,  P.  St  John,  and  F.  £.  Ogg^  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  The  only  question  raised  in  this  case  is, 
whether  section  6  of  the  exemption  law  of  1868  (Qen.  Stat 
474,)  is  constitutional,  or  not.  Sections  3  and  4  of  said  law 
exempt  certain  personal  property  "  from  seizure  and  sale  upon 
any.  attachment,  execution,  or  other  process  issued  from  any 
court  in  this  state; "  and  section  6  provides  as  follows: 

"  Sbc.  6.-None  of  the  personal  property  mentioned  in  this 
act  shall  be  exempt  from  attachment,  or  execution,  for  the 
wages  of  any  clerk,  mechanic,  laborer,  or  servant." 

The  plaintiff  in  error  claims  that  section  6  is  unconstitu- 
tional and  void,  as  being  in  contravention  of  section  17,  article 
2  of  the  constitution,  and  also  because  it  is  ''unequal  and  par- 
tial legislation,  class  legislation,  and  not  within  the  powers 
conferred  on  a  legislative  body."  Said  section  17,  article  2  of 
the  constitution  reads  as  follows: 

^^Sbo.  17.-A11  laws  of  a  general  nature  shall  have  a  uniform 
operation  throughout  the  state;  and  in  all  cases  where  a  gen- 
er^  law  can  be  made  applicable,  no  special  law  shall  be  en- 
acted." 

We  are  unable  to  see  how  said  section  6,  or  any  portion 
thereof,  contravenes  any  portion  of  §  17  of  article  2  of  the  con- 
stitution,  or  any  other  provision  of  the  constitution.  Nor  are 
we  able  to  see  how  said  section  6  or  any  part  thereof  is  such 
"ui^equal  and  partial  legislation,"  or  such  "class  legislation" 
as  to  be  unconstitutional  or  void.  K  it  is  void  for  such  a  rea- 
son, then  said  section  3  under  which  the  plaintiff  in  error 
founds  his  whole  claim  in  this  action,  must  also  be  void.  Said 
section  3  applies  only  to  a  particular  class  of  persons.  It  ap- 
plies only  to  a  '^person  residing  in  this  state,  and  being  the 
head  of  a  family."  Hence,  if  we  should  hold  that  said  sectiou 
6  is  void  because  it  applies  only  to  particular  classes  of  per- 
sons, we  should  also  have  to  hold  that  said  section  3  is  void  for 
the  same  reason,  and  the  same  result  would  follow  in  this  case 
as  though  we  should  hold  that  both  sections  are  valid.  We 
think  that  the  legislature  had  full  power  to  pass  said  section  6, 
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and  that  it  is  constitutional  and  valid;  The  case  of  Tuttlev. 
Strout,  7  Minn.  465,  has  no  application  in  this  state.  That  de- 
cision was  rendered  upon  a  peculiar  provision  in  the  constitu- 
tion of  Minnesota.  We  have  no  such  constitutional  provision 
in  this  state. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


Thb  Statb  of  Kansas  v.  C.  A.  Saunders. 

Intrr-Statk  Commkbcb;  CdnttUtttumal  Law;  Act  of  1876,  RelaHng  to  "Bird»,** 
Section  6  of  the  act  of  the  legislature  of  Kansas  of  1876,  entitled  "An 
act  for  the  protection  of  birds,"  so  far  as  it  prohibits  the  transportation 
from  Kansas  to  other  states  of  prairie  chickens  which  have  been  law- 
folly  caught  and  killed,  and  have  thereby  lawfully  become  the  sub* 
jects  of  traffic  and  commerce,  is  unconstitutional  and  void,  being  in 
contravention  of  that  provision  of  section  8  of  article  1  of  the  federal 
constitution,  which  declares  that  *Hhe  congress  shall  have  power  to  reg- 
ulate commerce  among  the  several  states."    [Eardy  v.  R,  22.,  32-716.] 

Appeal  from  Cherokee  District  Court. 

An  information  was  filed  against  SaunderSy  charging  among 
other  things,  that,  on  the  8th  of  November  1876,  Saunders  was 
the  agent  at  Colambus,  in  Cherokee  county,  of  the  Adams  Ex- 
press Company,  a  common  carrier,  and  as  such  agent  waa  then 
and  there  acting  for  said  company,  and  then  and  there  as  such 
agent  "knowingly  and  unlawfully  did  receive  and  ship  prairie 
chickens  which  had  been  recently  killed  as  game,"  to  be  trans- 
ported by  said  express  company  from  said  Columbus,  Chero^ 
kee  county,  to  the  city  of  Chicago,  in  the  state  of  Dlinpis,  etc. 
Trial  at  the  January  Term  1877  of  the  district  court.  Saunders 
admitted  the  facts  as  alleged,  but  contended  that  such  acts  con- 
stituted no  offense,  claiming  that  §  6  of  ch.  82  of  the  laws  of 
1876,  for  the  alleged  violation  of  which  the  proceedings  against 
him  were  coihmenced,  was  unconstitutional  and  void.  The 
district  court  held  the  statute  valid,  and,  a  jury  being  waived, 
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found  the  defendant  guilty,  and  sentenced  him  to  pay  a  fine  oi 
^'ten  dollars,  and  costs  of  prosecution,  and  to  stand  committed 
until  such  fine  and  costs  be  paid."  From  such  conviction  and 
sentence  Saundera  appeals  to  this  court. 

A.  A.  Harris^  and  W.  H,  Spencer^  for  appellant 
J).  M.  Mc Kennedy  county  attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  a  criminal  prosecution  for  an  al- 
leged  violation  of  section  6  of  the  act  of  the  legislature  of  the 
state  of  Kansas  of  1876,  entitled,  "An  act  for  the  protection  of 
birds."  (Laws  of  1876,  pp.  188,  184.)  It  seems  that  the  de- 
ch«ptar82,  fcudaut,  as  the  agent  of  the  Adams  Express  Com- 
LawofiaTft.  p^j^y^  ^^  ^^^  g^j^  ^j  November  1876,  shipped  by 

said  express  company  firom  Columbus,  Cherokee  county,  Kan- 
sas, to  Chicago,  Illinois,  four  prairie  chickens,  which  prairie 
chickens  had  previously  and  recently  been  killed  as  game. 
Said  prairie  chickens  were  not  caught  or  killed  in  violation  of 
any  law,  but  were  caught  and  killed  at  a  time  and  in  a  manner 
allowed  by  law.  The  provision  of  said  act  which  it  is  claimed 
that  the  defendant  violated  reads  as  follows: 

"  Sec.  6.  It  shall  be  unlawful  for  any  person,  railroad  cor- 
poration or  express  company,  or  any  common  carrier,  know- 
ingly to  transport  or  to  ship,  or  to  receive  for  the  purpose  of 
transporting  or  shipping,  any  of  the  animals,  wild  fowls,  or 
birds,  mentioned  in  this  act,  in  or  out  of  the  state  of  Kofisas ; 
*  *  *  and  any  agent  of  any  such  person,  corporation,  or 
companv,  who  shall  knowingly  violate  the  provisions  of  this 
section  oy  receiving  or  shipping  any  such  game  as  the  agent 
of  such  person,  corporation,  or  company,  shall,  on  conviction 
thereof,  be  fined  in  a  sum  not  less  than  ten  nor  more  than  fifty 
dollars;  *  *  *  prowrferf,  that  such  penalty  shall  not  appl^  to 
the  transportation  of  such  birds  and  animals  in  transit  through 
this  state  from  other  states  and  territories." 

The  defendant  claims  that  said  act  is  unconstitutional  and 
void  so  far  as  it  has  any  application  to  this  case;  first ,  because 
it  is  in  violation  of  that  clause  of  section  16  of  article  2  of  the 
constitution  of  Kansas,  which  declares  that  "no  bill  shall  con- 


Digitized  by 


Google 


JULY  TERM,  1877.  129 

Opinion  of  the  Court 


tain  more  than  one  subject,  which  shall  be  clearly  expressed  in 
its  title;  **  seeondf  because  it  is  in  violation  of  that  provision  of 
section  8  of  article  1  of  the  constitution  of  the  United  States, 
which  declares  that  "  the  congress  shall  have  power  *  *  ♦  to 
regulate  commerce  *   *  *  among  the  several  states/^ 

I.  Of  course,  said  act  of  the  legislature  is  unconstitutional 
and  void  so.far  as  it  relates  to  any  animal  except  '*  birds; ''  and 
how  the  inhibition  against  the  transportation  of  liv- 
^^jSImS^iji  ing  birds  would  promote  "the  protection  of  birds," 
is  not  altogether  clear.  The  birds  transported  in 
this  case  were  however  dead;  and  it  is  supposed  by  the  prose- 
cution that  the  prevention  of  the  shipping  or  transportation  of 
dead  birds  would  in  some  manner  "protect  birds,"  and  there* 
fore  that  the  act,  so  far  as  it  prohibits  the  shipping  of  dead 
birds  (although  the  birds  are  lawfully  taken  and  killed,)  is  con- 
stitutional and  valid.  We  shall  not  decide  this  question  how- 
ch^er,  but  shall  pass  to  the  next  question. 

n.  Section  8  of  article  1  of  the  federal  constitution  provides 

among  other  things  that,  "the  congress  shall  have  power  *  *  * 

int«r.iuu«om-    ^  rcgulate  commerce  with  foreign  nations,  among 

S'iStiSoJ?-    the  several  states,  and  with  the  Indian  tribes." 

troi  only.        -g^^^  ^.^^^  ^^  sdoption  of  this  provision,  the 

judges  oi  the  supreme  court  of  the  XTuited  States  seem  to 
have  been  groping  their  way  cautiously,  but  darkly,  in  en- 
deavoring to  ascertain  its  exact  meaning,  and  the  full  scope  of 
its  operation.  They  have  many  times  construed  it,  but  as  yet 
have  hardly  fixed  its  boundaries,  or  its  limitations.  They  have 
no  donbt  generally  construed  it  correctly,  but  some  of  their 
decisions  with  reference  thereto  seem  to  be  conflicting  and  con- 
tradictory, and  scarcely  one  of  such  decisions  has  been  made 
without  a  dissenting  opinion  from  one  or  more  of  the  judges. 
We  think  however  that  amidst  all  their  conflicts  and  wander- 
ings they  have  finally  settied,  among  other  things,  that  no 
state  can  pass  a  law  (whether  congress  has  already  acted  upon 
the  subject  or  not,)  which  will  directiy  interfere  with  the  free 
transportation,  from  one  state  to  another,  or  though  a  state,  of 
anything  which  is  or  may  be  a  subject  of  inter-state  commerce* 
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(Oase  of  The  State  Freight  Tax,  15  Wallace,  282,  and  cases 
there  cited.  See  also  in  this  connection,  WeUcn  v.  The  State  of 
Missouri^  91  U.  S.  275;  Hendersm  v.  Mayor  of  K  F.,  92  U.  S. 
269;  Chy  Lung  v.  Freeman,  92  U.  S.  275;  Ward  v.  Maryland, 
12  Wallace,  418.)  This  view  of  the  law  does  not  prevent  a 
stotMxna  •nMt  ^^^  ftom  passlng  proper  sanitary  laws,  or  any 
MBitory  utw.  proper  law  for  the  protection  or  preservation  of 
life,  liberty,  health,'  or  property.  Wor  does  it  in  any  case  pre- 
vent a  state  (in  the  absence  of  congressional  legislation  upon 
the  subject,)  from  passing  laws  for  any  proper  purpose  where 
such  laws  only  indirectly  and  remotely  interfere  with  inter- 
state commerce.  {State  Texan  Bailway  Gross  Receipts,  15  Wal- 
lace, 284;  Sherlock  t?.  Ailing,  98  U.  S.  99.  See  also,  in  con- 
nection with  this  and  the  foregoing  propositions,  the  fol- 
lowing Texas-Cattle  oases,  to-wit:  Chicago  ^  Alton  Bid.  Co.  v. 
Oasaway,  71  HL  570;  Sangamon  DistiUing  Co,  v.  Young,  77  DL 
197;  Wilson  v.  Kas.  City,  St.  Jos.  ^  C.  J5.  EUL.  Co.,  60  Mo.  184, 
216;  K.  P.  Jily  Co.  v.  McCoy,  8  Kas.  588.)  For  instance,  a 
law  which  prohibits  the  catching  and  killing  of  prairie 
chickens,  may  be  valid,  although  it  may  indirectly  prevent 
the  transportation  of  such  chickens  from  the  state  to  any 
other  state;  but  a  law  which  allows  prairie  chickens  to  be 
caught  and  killed,  and  thereby  to  become  the  subject  of  traffic 
and  commerce,  and  at  the  same  time  directly  prohibits  Iheir 
transportation  from  the  state  to  amy  other  state,  is  unconstitu- 
tional and  void.  The  federal  constitution  seems  to  give  to 
congress  the  absolute  and  unqualified  power  to  regulate  inter- 
state commerce;  and  it  has  frequently  been  said  that  this 
power  is  exclusive;  and  it  is  certainly  exclusive  within  the 
limits  hereinbefore  mentioned.  In  the  case  of  Welton  v.  The 
StaU  of  Missouri,  91  U.  S.  276,  282,  it  is  said,  that  "the  feet 
that  congress  has  not  seen  fit  to  prescribe  any  specific  rules  to 
govern  inter-state  commerce,  does  not  affect  the  question.  Its 
inaction  on  this  subject,  when  considered  with  reference  to  its 
legislation  with  respect  to  foreign  commerce,  is  equivalent  to 
a  declaration  that  inter-state  commerce  shall  be  free  and  un- 
trammeled.''    But  qualifying  this  language  to  some  extent,  it 
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id  said  in  the  case  of  Sherlock  v.  AUing,  98  U.  S.  99, 104,  that 
*^  it  may  be  eaid  generally,  that  the  legislation  of  a  state,  not 
directly  against  commerce,  or  any  of  its  regulations,  but 
relating  to  the  rights,  duties,  and  liabilities  of  citizens,  and 
only  indirectly  and  remotely  affecting  the  operations  of  com- 
merce, is  of  obligatory  force  upon  citizens  within  its  territorial 
jurisdiction,  whether  on  land  or  water,  or  engaged  in  com- 
merce, foreign  or  inter-state,  or  in  any  other  pursuit."  We 
think  that  said  section  6,  so  far  as  it  has  any  application  to  thia 
case,  is  unconstitutional  and  void. 

The  judgment  of  the  court  below  will  therefore  be  reversed, 
and  cause  remanded  for  further  proceedings. 

All  the  Justices  concurring. 


Thomas  Nvtoott  v.  B.  W,  Portbs  et  oL 

!•  Motion  fob  Nrw  Trial;  Unsupported  VerdicL  When  the  assignment  of 
error  is,  that  a  verdict  is  contraxy  to  law,  or  contrary  to  the  evidence, 
unless  the  assig^nment  is  clearly  and  satisfactorily  sustained  by  the  record 
the  judgment  wUl  be  affirmed. 

2.  BiPLT,  When  Unneceesary.  An  answer  which  merely  puts  in  issue 
allegations  of  the  petition  does  not  need  a  reply.  [  Wilson  v.  FuUer^ 
9-177, 169.] 

8. Waiver  of  Reply.    Where  a  case  is  tried  by  both  parties  as 

thoagh  all  the  allegations  of  the  answer  were  in  issue,  it  must  be 
deemed,  under  such  circumstances,  that  a  reply  was  waived,  even  if 
under  other  circumstances  a  reply  should  be  considered  as  necessary. 
[Osgood  V.  Haverty,  McC.-182;  BarreU  v.  BtUler,  5-358;  Wilson  v.  Fuller, 
9-177,  192;  Bashor  v.  Nordyhe  Co..  25-222,  224;  RusseU  v.  Smith,  14-372; 
Wright  v,  Bacheller,  16-266;  ffolden  v.  Clark,  16-346,  357;  R  R.  v.  Totyhr^ 
17-569;  Beni  v.  FhUbriek,  16-190;  Hopkins  v.  Ooihran,  17-173;  Nooner  v. 
Short,  20-624;  Clay  «. BUdebrand,  34-706.] 

JError  from  Cloud  District  OovrL 

A  iCBOflAirio's  LiBV  was  filed  by  B.  W.  Porter  and  Solden 
Beard  J  and  an  action  commenced  thereon  by  them.    They  had 
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entered  into  a  contract  with  Netcott  to  construct  for  him  a  house 
and  cistern.  On  this  contract,  and  for  extra  work  on  the  house 
and  cistern,  plaintiffs  claimed  $1,155,  less  payments  made  by 
defendant  amounting  to  about  $500.  Included  in  said  sum  ot 
$1,155,  is  an  item  of  $300  'liquidated  damages/'  specified  in 
the  contract,  and  alleged  to  be  doe  by  reason  of  defendant's 
breach  of  the  contract.  Defendant  answered,  Ist,  a  general 
denial,  except  as  to  the  admitted  payments;  2d,  that  plaintiff 
had  not  performed  their  contract;  3d,  certain  payments  in 
money  and  goods.  Plaintiffs  demurred  to  the  second  defense, 
and  replied  to  the  third.  The  demurrer  was  sustained,  and 
defendant  amended  his  second  defense,  alleging  that  he  had 
"performed  his  part  of  the  contract"  Trial  at  the  October 
Term  1875  of  the  district  court  Verdict  and  judgment  for 
plaintiffs  for  $156.50. 

With  respect  to  the  payments  made  by  defendant  to  plain- 
tiffs on  account  of  their  total  claim,  exclusive  of  the  claim  for 
"liquidated  damages,"  defendant,  (plaintiff  in  error,)  in  his 
brief  sets  forth  two  tables,  or  "  showings,"  one  of  which  con- 
tains 52  items,  amounting  to  $675.82,  which  he  claims  were 
shown  by  plaintiffs'  testimony  appearing  in  the  record;  and 
the  other  table  contains  60  items,  amounting  to  $890.41,  which 
he  claims  were  shown  by  his  (defendant's)  testimony;  and  the 
difference  between  these  "showings"  being  greater  than  the 
verdict  for  plaintiffs,  defendant  below  contends  that  the  verdict 
is  contrary  to  the  evidence. 

L.  J.  Orana,  for  plaintiff  in  error. 
Strain  ^  SturgeSj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  plaintiff  in  error  assigns,  in  his  petition 
in  error,  eight  different  grounds  for  a  reversal  of  the  judgment 
of  the  court  below.  But  on  the  hearing  in  this  court,  and  in 
his  brief,  he  seems  to  abandon  all  but  two  of  them — the  sixth 
and  seventh.  The  first  five  of  said  assignmenta  relate  to  the 
refusal  of  the  court  below  to  give  certain  inatruiotions  to  the 
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jury,  and  the  eighth  ib,  that "  the  court  erred  in  rendering  judg. 
ment  against  the  plaintiff''  in  error.  These  aB8ignm#Qt8  (the 
first  five,  and  the  eighth,)  are  evidently  all  untenable^  Under 
the  evidence  in  the  case  the  court  gave  all  the  instructions  that 
were  necessary-,  and  under  the  verdict  in  the  case  the  <Jourt 
rendered  the  proper  judgment.  But  withoot  entering  into 
any  greater  particularity  with  regard  to  these,  we  pass  to  the 
sixth  and  seventh  assignments. 

L  The  sixth  assignment  is,  that  *^the  court  erred  in  over- 
ruling the  defendant's  motion  for  a  new  trial."  And  the  only 
grounds  upon  which  the  motion  for  a  new  trial  was  made,  are 

as  follows:  "Ist,  The  verdict  is  contrary  to  law; 
SJwi'*"^^  ^^'  ^^®  verdict  is  contrary  to  the  evidence."    Now 

we  cannot  say  from  the  evidence  brought  to  this 
court  that  the  verdict  is  contrary  to  either  the  law  or  the  evi- 
dence; and  therefore  we  canpot  say  that  the  court  below  erred 
in  overruling  the  defendant's  motion  for  a  new  triaL  Under 
the  rules  of  law,  repeatedly  enunciated  by  this  court,  we  think 
the  evidence  is  sufficient  to  sustain  the  verdict;  and  if  it  is, 
then  we  suppose  it  will  not  be  claimed  that  the  verdict  is  con- 
trary to  law.  The  plaintiff  in  error,  defendant  below,  gives 
in  his  brief  two  lists  of  items  claimed  by  him  to  be  payments 
made  by  him  to  the  plaintiffs  below.  One  of  these  lists  he 
entitles,  "plaintiffs'  showing,"  and  the  other  he  entitles,  "de- 
fendant's showing."  Now  whether  either  the  plaintiffs  or  the 
defendant  ever  made  any  such  showing,  we  hardly  think  it 
necessary  to  consider.  For  even  if  the  largest  list  were  true, 
it  would  not  even  then  necessarily  follow  that  the  judgment  of 
the  court  below  should  be  reversed.  But  we  do  not  think  that 
either  list  is  true.  Of  course  there  was  some  evidence  to  sup- 
port said  lists,  but  still  as  we  think,  and  as  the  court  below 
and  the  jury  evidently  thought,  they  are  not  true  with  respect 
to  all  their  items.  The  list  entitled  "plaintiffs'  showing,"  is 
the  smallest  list  in  its  aggregate  amount,  but  even  that  list  is 
too  large.  The  plaintiffi  never  made  any  such  showing  as  that 
list  imports  that  they  did.  Many  of  the  items  therein  inserted 
are  only  to  be  found  in  the  defendant's  evidence.     And  some 
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of  such  items  we  think  are  too  large,  some  of  them  are  re- 
peated, and  some  of  them  are  not  true  at  all.  Or  at  least  we 
cannot  say  from  the  evidence  that  they  are  not  too  large,  or  are 
not  repeated,  or  that  they  are  true.  Taking  all  the  evidence 
together,  we  cannot  say  that  the  verdict  is  contrary  to  the  evi- 
dence. We  cannot  even  say  that  it  is  contrary  to  the  weight 
of  the  evidence,  or  the  preponderance  of  the  evidence.  We 
therefore  think  that  the  motion  for  a  new  trial  was  rightfolly 
overruled. 

n.  The  seventh  assignment  for  error  is,  that  "the  court 
erred  in  overruling  the  defendant's  motion  for  judgment" 
This  motion  was  made  upon  the  ground  that  the  plaintiff}  had 
I.  Reply,  whM  ^^*  replied  to  the  second  defense  stated  in  defend- 

unoeoMMij.  ^^^f^  answer  as  amended,  and  that  said  second  de- 
fense for  that  reason  should  be  taken  as  true.  Now  the  record 
shows  at  least  two  good  answers^  to  this  assignment;  and  the 
defendants  in  error  say  in  their  brief  that  there  is  still  another 
good  answer  which  the  record  does  not  show.  We  however 
can  take  notice  of  only  what  the  record  shows.  The  answers 
to  said  assignment  as  shown  by  the  record  are — first,  the 
amended  answer  did  nothing  more  than  to  put  in  issue  allega- 
tions already  set  forth  in  the  plaintiffs^  petition,  and  therefore 
it  was  not  necessary  for  the  plaintiffs  to  reply  to  said  answer. 
( Wilson  V.  Fuller,  9  Kas.  177, 192, 193.)  Second,  the  case  was 
tried  by  both  parties  as  though  all  the  allegations  of  the 
a.wair«rof  ftmcuded  answer  had  been  put  in  issue;  and  there- 
.  ^^^'  fore,  under  such  circumstances,  it  must  be  deemed 

that  a  reply  was  waived,  even  if  under  other  circumstances  a 
f  eply  would  have  been  necestory.  ( Wilson  v.  Fuller ^  supra;  Rus* 
sea  V.  Smith,  14  Kas.  866;  Bent  v.  Philbrick,  16  Kas.  190;  Hblden 
V.  Clark,  16  Kas.  846,  857;  Hopkins  v.  Oothran,  17  Kas.  178, 178, 
179;  K.  P.  Eb/.  Oo.  v.  Taylor,  17  Kas.  566, 669;  Walker  v.  Arm- 
strong, 2  Kas.  198, 222.) 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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HA&BI80ir  BSRRT  Y.   MONTGOMBBT   CaBTBR. 

1.  MnjoiKDER  OF  Causbb  of  Action;  Waiver.  When  no  question  Ib  raked 
in  the  district  court  as  to  the  misjoinder  of  two  causes  of  action,  such 
ooart  does  not  err  in  any  case  in  acfjudicating  upon  both  of  such  causes 
of  action.    ISimpson  v.  OreeUy,  S-^QQ."] 

2.  Lost  Instrument;  Parol  Evidence.  Where  no  objection  is  made  to  the 
introduction  of  parol  evidence  to  prove  the  contents  of  a  lost  written  in- 
Btrument)  it  is  not  error  for  the  court  to  permit  such  evidence  to  go  to 
the  jury. 

8.  Contract;  Anticipated  Tregpatt;  Damagei;  Arbitration.  Where  several 
persons  enter  into  a  written  bontract,  stipulating  that  each  shall  keep  up 
his  own  cattle,  and  prevent  the  same  from  trespassing  upon  or  injuring 
the  crope  or  hedges  of  any  of  the  others,  for  the  period  of  three  years^ 
and  that  in  case  any  injury  should  occur  by  reason  of  the  cattle  of  any 
one  of  said  persons  trespassing  upon  the  crops  or  hedges  of  any  of  the 
others,  and  in  case  the  parties  themselves  could  not  agree  upon  the 
amount  of  the  damages  sustained,  then,  that  the  question  as  to  the 
amount  of  such  damages  should  be  submitted  to  arbitrators  consisting 
of  three  of  the  signers  to  said  contract — one  of  such  arbitrators  to  be 
selected  by  each  of  the  parties  respectively,  and  the  third  one  to  be  se* 
lected  by  the  other  two  arbitrators — and  that  the  decision  of  such  arbi- 
trators should  be  final  between  the  parties,  held^  that  such  contract  is 
valid  and  binding. 

4. Breach  of  Oontract;  Action  ol  Law,  MahUainabU.    Where,  after 

such  contract  has  been  made,  the  cattle  of  B.  (one  of  the  parties  to  said 
contract,}  trespass  upon  the  crops  of  C,  (another  of  the  parties  to  said 
contract,)  and  injure  said  crops,  and  B.,  on  the  demand  of  C,  refuses  to 
pay  any  damages,  and  refuses  to  recognize  such  contract  as  having- any 
fbrce  or  validity,  0.  may  immediately,  and  without  offering  to  submit 
the  question  of  damages  to  arbitrators,  commence  an  action  against  B- 
for  the  amount  of  such  damages.  B.,  by  refusing  to  recognize  the  validity 
of  such  contract,  waives  his  right  to  have  the  amount  of  said  damages 
determined  by  arbitrators  under  the  contract.  And,  under  said  contract!, 
it  makes  no  difference,  with  reference  to  Cs  right  to  recover,  whether 
Cs  crops  were  fenced,  or  not. 

5. Contract  not  Affected  by  Mutual  TVea/xxwM.    Where  B.'s  catUe 

trespass  upon  the  crops  of  C,  and  C's  cattle  upon  the  crops  of  B.,  these 
mutual  trespasses  do  not  in  and  of  themselves  rescind  or  destroy  said 
contract,  or  render  any  of  its  stipulations  inoperative. 

6u And  where  C.'s  cattle  trespass  upon  the  crops  of  B.,  and  B. 

does  not  claim  that  his  crops  were  fenced,  or  that  G.  drove  his  cattle  onto 
said  crops,  or  that  B.  was  willing  or  that  C.  was  unwilling  to  submit  the 
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question  of  damages  to  arbitrators  under  the  contract,  K  has  no  cause 
of  action  against  G.  for  said  damages.  Before  B.  can  have  a  cause  of 
action  against  G.,  in  such  a  case,  he  must  be  willing,  and  G.  unwilling,  to 
submit  the  question  of  damages  to  arbitrators  in  accordance  with  said 
contract 

Error  from  Chautauqua  District  Court 
Tebspass,  brought  by  Carter,  to  recover  damages  for  injuries 
to  his  hay,  growing  crops  and  hedges,  committed  by  Bemfs 
cattle.  In  his  bill  of  particulars,  Carter  averred  the  making  of 
the  contract  mentioned  in  the  opinion,  infra^  alleged  that  he 
had  "  performed  all  the  conditions  of  said  contract  faithfully, 
according  to  the  terms  thereof,"  and  alleged  that  Berry ^  ''in 
violation  of  the  condition  of  said  contract,  ever  since  the  Ist 
of  November  1874,  has  and  still  does  willfully  and  carelessly 
allow  and  permit  certain  cattle  belonging  to  him  (said  Berry) 
to  run  and  trespass  upon  plaintiff's  land  and  crops,''  etc.,  and 
that  he  "requested  said  defendant  to  settle  the  question  of 
damages  and  the  amount  thereof  according  to  the  terms  of 
the  said  contract  or  agreement,  which  the  defendant  refused 
and  still  refuses  to  do-"  Trial  at  the  May  Term  1875  of  the 
district  court.  Verdict  and  judgment  for  Carter  for  twenty- 
five  dollars,  and  Berry  brings  the  case  here. 

J.  D.  JUcCue,  for  plaintiff  in  error,  contended,  that  there 
was  a  mi^oinder  of  causes  of  action;  that  as  Carter's  land 
was  not  fenced,  he  was  not  entitled  to  damages  for  injuries 
to  his  crops  and  hedges;  that  the  contract  between  the  parties 
was  one  that  could  be  rescinded  and  repudiated  by  the  parties; 
and  that  the  court  erred  in  excluding  testimony  offered  by 
Berry  to  establish  a  counter  claim  for  damages  sustained  by 
him  by  reason  of  certain  trespasses  committed  by  Carter's 
cattle  upon  the  lands  and  crops  of  Berry. 

M.  Q.  Miller,  and  -R.  H.  Nichols,  for  defendant  in  error, 
maintained  that  an  action  at  law  had  accrued  to  Carter,  by 
reason  of  the  trespasses,  and  of  Berry's  refusal  to  arbitrate. 
The  testimony  of  Carter  direct,  and  of  Berry  on  cross-exami- 
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nation,  shows  that  Carter  performed  all  that  was  required  of 
him  nnder  the  contract.  Carter  demanded  of  Berry  the  pay- 
ment of  damages  done  by  Berry's  cattle,  and  Berry  positively 
refused  to  pay  damages,  and  also  refused  to  be  governed  by 
the  contract;  this  removed  the  necessity  of  any  further  de- 
mand on  the  part  of  Carter.  The  contract  is  wholly  inde- 
pendent as  to  each  of  the  parties  thereto^  It  is  a  oontract 
between  Carter  and  each  of  the  other  parties  thereto  respect- 
ively, as  well  as  between  any  party  thereto  and  each  of  the 
others  respectively;  and  if  all  except  Carter  had  mutually 
agreed  to  rescind  and  repudiate  it,  they  could  not  do  so  as 
between  Carter  and  any  one  of  themselves.  It  could  not  be 
rescinded  unless  all  the  parties  thereto  mutually  agreed  that  it 
should  be  b6  rescinded.  (2  Pars.  Contr.  628.) 

The  testimony  offered  by  Berry  and  rejected  by  the  court 
was  for  ^he  purpose  of  a  set-off  against  Carter's  demand.  This 
testimony  was  properly  rejected,  because  Berry  bad  positively 
refused  to  be  governed  by  the  contract,  and  had  not  performed 
any  of  its  conditions,  and  because  the  contract  was  wholly  in- 
dependent as  to  each  party  thereto,  and  Berry  could  not  re- 
cover for  damages  resulting  from  Carter's  violations  of  the 
contract  until  he  had  first  made  the  proper  demand  of  Carter 
to  submit  it  to  arbitrators.  But  even  if  Berry  had  continued 
to  recognize  the  contract  as  being  binding  upon  him,  and  had 
performed  all  things  under  the  contract  necessary  to  avail  him- 
self of  the  benefit  of  its  provisions,  he  could  not  recover' in 
this  suit  by  way  of  set-off. 

There  is  no  misjoinder  of  causes  of  action,  and  if  there  was, 
the  plaintiff  in  error  has  waived  all  his  right  to  objections  and 
exceptions  by  reason  thereof,  because  he  did  not  raise  this 
question  at  the  trial  of  the  case  as  required  by  law  and  prac- 
tice. (5  Eas.  441.) 

The  opinion  of  the  court  was  delivered  by 

Valbntike,  J. :  This  was  an  action  commenced  in  a  justice^ 
court,  and  after  trial  and  judgment  it  was  appealed  to  the  dis- 
trict court,  where  it  was  again  tried,  and  on  such  trial  judg- 


Digitized  by 


iy  Google 


188 SUPREME  COURT  OF  KANSAS. 

Berry  y.  OArteb 

ment  was  rendered  in  &yor  of  the  plaintiff,  Montgomery 
Carter.  The  defendant,  Harrison  Berry,  aa  plaintiff  in  error, 
now  brings  the  case  to  this  court.  The  plaintiff  below  set 
forth  in  his  bill  of  particulars  two  causes  of  action.  We  think 
i  KMoiiidw  *^®re  waS'  no  misjoinder  of  such  causes  of  action; 
wEiTff.  \^^  ^y^jj  if  there  was,  still,  as  the  question  is  raised 
fi>r  the  first  time  in  this  court,  no  error  was  committed  by  the 
court  below  in  a(^udicating  upon  both  of  said  causes  of  ac- 
tion. 

The  first  cause  of  action  was  founded  upon  a  written  instru- 
ment. The  plaintiff  did  not  furnish  a  copy  of  said  written 
instrument  with  his  bill  of  particulars,  nor  did  he  introduce 
either  the  original  or  a  copy  thereof  in  Evidence.  But  he 
alleged  in  his  bill  of  particulars  that  the  original 
^  mSnt'r^  was  lost,  and  on  the  trial  he  sufiiciently  proved  its 
loss,  and  then  proved  the  contents  thereof  by  parol 
evidence.  No  objection  was  made,  in  the  court  below,  to  the 
introduction  of  said  parol  evidence,  ahd  hence  of  course  no 
error  was  committed  in  permitting  it  to  go  to  the  jury. 

Said  written  instrument  was  a  contract  made  and  signed  by 
the  parties  to  this  action,  and  by  several  other  persons.  It 
was  in  substance  as  follows:  Each  signer  was  to  keep  up  hie 
own  cattle,  and  prevent  the  same  from  trespassing  upon  or  in- 
juring the  crops  or  hedges  of  any  one  of  the  other  signers,  for 
the  period  of  three  years;  but  in  case  any  injury 
'''^TdpDt^  should  occur  within  that  time  by  reason  of  the  cat- 
!Sil£?fM***'  tie  of  any  one  signer  trespassmg  upon  the  crops  or 
dftiMgM.  '  hedges  of  any  other  signer,  and  in  case  the  parties 
themselves  could  not  agree  upon  the  amount  of  the  damages 
sustained,  then  the  question  as  to  the  amount  of  such  damages 
was  to  be  submitted  to  arbitrators  consisting  of  three  of  the 
signers  to  said  written  instrument — each  party  choosing  one 
of  such  arbitrators,  and  these  two  a  third,  and  the  decision  of 
the  arbitrators  was  to  be  final  between  the  parties.  We  know 
o£  no  reason 'why  such  a  contract  should  not  be  valid  and 
binding.  The  defendant's  oattie  trespassed  upon  the  plain- 
tiff's wheat  crop,  and  injured  it.     The  wheat  stood  growing 
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in  a  field  around  which  no  fence  or  other  lawful  inclosure 
existed.  But  if  said  contract  was  valid  and  binding,  and  we 
think  it  was,  it  made  no  difference  whether  said  field  was 
fenced  or  not  The  plaintiff,  after  driving  said  cattle  from 
his  whea^field  to  the  defendant's  premises^  demanded  of  the 
defendant  damages  for  the  injury  which  he  (the  plaintiff) 
claimed  that  the  cattle  had  committed,  and  he*  had  sustained; 
bnt  the  defendant  refused  to  pay  any  damages;  he  said  that 
he  would  not  be  bound  by  said  (Contract,  and  that  if  the  plaia^ 
tiff  got  anything  out  of  him  it  would  be  by  law.  The  defend- 
ant himself  testified  on  the  trial — "I  told  plaintiff 
*■  ubunto,  ^    that  I  had  consulted  with  attorneys  with  reference 

right  of  acttoo  *' 

u%m90vmm.  ^q  g^i^  coutract,  and  that  I  would  not  recognize  it, 
as  others  had  not  recognized  it"  The  plaintiff  did  not  pro- 
pose to  appoint  arbitrators  under  the  contract;  and  under  the 
circumstances  we  do  not  think  that  he  was  required  to  do  so. 
It  would  have  been  an  idle  and  useless  ceremony  to^propfese 
an  arbitration  under  a  contract  which  the  defendant  refused 
to  recognize.  The  defendant,  by  refusing  to  recognize  the 
contract,  wiuved  his  right  to  an  arbitration,  and  at  once  gave 
authority  to  the  plaintiff  to  sue  him  in  any  court  having  the 
requisite  jurisdiction,  for  the  damages  which  plaintiff  had  sus- 
tained. 

The  defendant,  Berry,  offered  to  prove  on  the  trial,  that 

plaintiff's  cattle  had  trespassed  upon  his  <^op8;  but  the  plain^ 

tiff  objected,  and  the  court  sustained  the  objiect'ion. 

•JSJ^iflSS  The  defendant  (plaintiff  in  error)  now  claims  that 

o  eon  rac  ^  ^^^.^  ruHug  of  thc  court  below  was  erroneous.  We 
do  not  think  however  that  it  was  erroneous.  The  defendant 
did  not  inform  the  court  below  for  what  purpose  he  offered'  to 
introduce  said  evidence,  and  he  had  no  bill  of  particulars  or 
other  pleading  on  file  (for  he  had  filed  notie)  from  which  hii 
purpose  might  be  ascertained  or  inferred.  But  we  would 
think  said  evidence  was  incompetent  for  any  purpose.  It 
was  certainly  not  sufficient  to  show  that  the  parties  had  by 
mutual  consent  rescinded  said  contract,  or  waived  its  terms. 
The  contract  itself  contemplated  that  there  would  be  tres- 
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passes,  and  provided  a  way  for  settling  the  damages  caused 
thereby.  Each  party  had  a  right  under  the  contract  to  re- 
cover damages  for  trespasses  committed  by  the  cattle  of  the 
other  party,  and  each  party  had  a  right  to  have  these  damages 
determined  in  a  particular  manner.  And  neither  party  lost 
his  rights  under  the  contract  by  permitting  his  cattle  to  tres- 
pass upon  the  crops  of  the  other  party.  Therefore,  as  mutual 
trespasses  would  not  of  themselves  and  could  not  of  themselves 
revoke  or  destroy  the  contract,  then  said  evidence  could  have 
oboDtoreiidm)  *^®®o  relevant  only  for  the  purpose  of  establishing  a 
"•*'**'•  counterclaim,  or  set-off.  But  it  was  not  sufficient 
for  that  purpose.  A  counterclaim  or  set-off  is  necessarily  a 
came  of  auction  in  and  of  itself,  and  in  favor  of  the  defendant 
and  against  the  plaintiffs;  and  a  set-off  must  be  a  cause  of 
action  arising  vpon  ecfniracty  or  ascertained  by  iht  decision  of  a 
oaurL  A  trespass  disconnected  with  contract  could  not  be  the 
Sttl3|)eet  of  set-off.  But  the  defendant's  evidence  did  not  even 
prove  a  cause  of  action  of  any  kind.  It  did  not  prove  or  tend 
to  prove  that  the  defendant's  crops  were  fenced,  or  that  the 
plaintiff  drove  his  cattle  upon  the  defendant's  crops.  Nor  did 
it  tend  to  prove  any  other  contract  than  the  one  we  have  al- 
ready mentioned.  Now  under  that  contract  the  defendant  did 
not  have  either  a  counterclaim  or  a  set-off.  Under,  that  con- 
tract it  was  not  only  necessary  that  the  defendant's  crops 

should  have  been  injured  by  the  plaintiff's'  cattle, 

**  l^nST    in  order  to  give  the  defendant  a  cause  of  action, 

slfisS?*^  but  it  was  also  necessary  that  the  defendant  should 

have  been  ready  and  willing  to  have  his  supposed 
damages  adjudicated  under  the  contract  by  arbitrators,  and 
that  plaintiff  should  have  been  unwilling  to  have  such  dam- 
ages so  adjudicated.  Now  there  is  no  pretense  that  the  de- 
fendant was  ever  willing,  or  that  the  plaintiff  was  ever 
unwilling,  to  submit  any  question  of  damages  to  arbitrators 
according  to  ^aid  contract.  Indeed,  the  defendant  wholly 
ignored  the  contract^  and  refused  to  recognize  it  This  is 
shown  by  the  testimony  of  the  defendant/ himself  while  on 
the  witness-stand.     If  the  defendant  ha9  i*eal]y  sustained  aoj 
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damage  by  reason  of  the  plaintiflT'B  cattle  trespassing  upoD 
his  crops,  or  hedges,  he  may  hereafter  ofifer  to  submit  the 
question  of  damages  to  arbitrators,  according  to  the  contract, 
and  then,  if  the  plaintiff  refuse,  the  defendant  will  have  a  eause 
of  action  against  the  plaintiff.  But  from  the  evidence  he  hai 
no  such  cause  of  action  now. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


Comm'bs  of  Pottawatomib  Co.  V.  Albbbt  Morrall. 

Non-Kbbidbnt  Poob;  Relief  and  Support;  Medical  Aid;  Liability  of  Oouniy; 
Jtighi  of  Appeal  Under  section  24  of  the  act  for  the  relief  of  the  poor, 
(Gen.  Stat.  p.  626,)  a  physician  and  surgeon  who  ftunishes  medical  and 
surgical  attendance  to  a  person  in  distress,  and  not  an  inhabitant  of  the 
township  in  which  he  is  fDund  lying  sick  without  friends  or  money, 
under  the  direction  and  employment  of  an  overseer  of  the  poor  of  such 
township,  is  entitled  to  reasonable  compensation  for  his  services;  and  if 
the  board  of  county  commissioners  of  the  county  in  which  such  employ- 
ment 'occurs  refuses  to  allow  a  claim  therefor,  properly  made  out  and 
presented,  or  disallow  such  claim  in  part,  the  claimant  may  take  the 
same  to  the  district  court  on  appeal,  and  there  recover  what  the  services 
are  reasonably  worth.  ICbmm^rs  v.  Hermer,  27-226,  228;  Smith  v.  Cofnm*n, 
21-669;  Oomm^rs  SiwUh  Oo.  v.  Common  Otbome  Co,,  29-72,  74.] 

[As  to  discussion  on  page  148,  see  Powia  v.  JaeoHOf  12-M;  Bridge  Cbu  «l  IZ. 
B.,  12-413;  StaU  v.  Cobb, 2-32;  Judd  o.  Driver,  1-434;  Gardenkire  v.  MiitMl, 
21-«8.] 

Mror  from  Pottawatomie  District  Court. 

Morrall  recovered  a  judgment  against  the  Board  of  Oounty 
Commissioners,  at  the  February  Term  1876  of  the  district  court 
for  one  hundred  dollars,  and  costs  of  suit,  and  the  county  board 
brings  the  case  here  on  error.  All  the  facts  appear  in  the  sub- 
joined opinion. 

U,  S.  Hick^  for  plaintiff  in  error,  contended,  that  the  county 
was  only  liable  for  such  claims  arising  under  §24  of  ch.  79  of 
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Gen.  Stat.)  as  the  board  of  ooanty  commissioners  should  find 
'^reasonable.''  In  this  case  the  coanty  board  did  not  find 
die  claim  reasonable,  and  therefore  did  not  allow  it,  except 
in  part;  and  there  woald  seem  to  be  an  end  of  the  case.  The 
board  of  coonty  commissioners  is  the  exclusive  judge  of  what 
is  reasonable  in  such  a  case,  and  no  appeal  lies  from  its  de- 
cision. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  The  defendant  in  error,  Albert  Morrall,  by 
occupation  and  profession  a  physician  and  surgeon,  under  the 
direction  and  employment  of  the  overseer  of  the  poor  of  Wa- 
mego  township,  in  Pottawatomie  county,  attended  to  one 
Geoi^^  Allen  for  the  period  of  eight  weeks,  and  during  said 
tipe  amputated  one  of  his  lipibs*  and  a  part  of  his  foot  on  the 
other  Umb.  Allen,  at  the  time  of  such  medical  and  surgical 
treatment,  was  a  non-inhaSitant  of  the  township,  but  was  lying 
sick  therein,  and  was  in  distress,  and  had  neither  friends  nor 
ttioney  to  maintain  himself  or  procure  relief.  Upo)a  the  ter- 
mination of  his  attendance  upon  Allen,  Morrall  duly  presented 
his  bill  for  compensation  for  his  services  to  the  board  of  coanty 
commissioners  of  Pottawatomie  county,  and  his  claim  having 
been  disallowed  in  part,  he  appealed  to  the  district  court  In 
that  court,  he  filed  a  petition  setting  forth  in  full  fthe  facts  in 
the  case,  and  against  the  demurrer  of  the  county  board  he 
obtained  judgment  for  his  demand.  The  county  board  claimed 
in  the  district  court,  and  insist  here,  that  there  is  no  appeal  in 
such  a  matter,  for  the  reason  that  as  the  county  commissioners 
did  not  find  the  claim  reasonabiey  they  were  not  obliged  to  audit 
and  pay  it.  Upon  the  question  presented,  we  are  called  upon 
to  interpret  the  provisions  of  section  24,  Gen.  Stat.,  p.  626;  at 
least,  so  much  of  them  as  relate  to  the  auditing  and  payment 
of  the  claims  arising  thereunder.  It  is  prescribed  therein 
that— 

"It  shall  be  the  duty  of  the  overseers  of  the  poor,  on  com- 
plaint made  to  them  that  any  person,  not  an  inhabitant  of  their 
township  or  city,  is  lying  sicK  therein,  or  in  distress,  without 
i&iends  or  money,  so  that  he  or  she  is  likely  to  suffer,  to  ex- 
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amine  into  the  case  of  such  person,  and  grant  such  temporary 
relief  as  the  nature  of  the  same  may  require;  and  if  any  per- 
son shall  die  within  any  township  or  city,  who  shall  not  leave 
money  or  other  means  necessary  to  defray  his  or  her  funeral 
expenses,  it  shall  be  the  duty  of  the  overseer  of  the  poor  of 
such  township  or  city  to  employ  some  person  to  provide  for 
and  superintend  the  burial  ox  such  deceased  person,  and  the 
necessary  and  reasonable  expenses  thereof  shall  be  paid  by, 
and  upon  the  order  of,  such  overseer;  and  the  board  of  countv 
commissioners  of  the  proper  countj^,  at  any  meeting  of  such 
board,  shall  examine  all  claims  arising  under  the  provisions 
of  this  section,  and  if  found  reasonable,  shall  direct  the  same 
to  be  audited  and  pud  out  of  the  county  treasury.''-^  Sec.  24, 
Gen.  Stat.  626. 

It  is  a  cardinal  rule  of  exposition,  that  the  intention  of  a 
law  is  to  be  deduced  from  the  whole  and  every  part  of  the 
statute,  taken  and  compared  together,  and  such  a  construction 
adopted  as  will  best  effectuate  the  intention  of  the  law-giver* 
Witii  this  established  rule  in  view,  and  considering  that  the 
purpose  of  the  legislature  by  the  enactment  of  this  section 
was  to  provide  for  the  sick  and  distressed  in  a  township  who 
are  not  inhabitants  thereof,  and  are  without  friends  or  money, 
we  cannot  suppose  that  this  object  was  intended  to  suffer  de- 
feat by  leaving  the  payment  of  the  claims,  which  it  was*  the 
duty  of  the  overseers  to  incur,  entirely  to  the  discretion  of  the 
county  commissioners.  If  the  commissioners  have  the  power 
to  disallow  a  claim  accrued  under  this  section,  because  in  their 
judgment  the  same  is  not  reasonable,  and  there  is  no  appeal 
from  their  refrisal,  and  no  right  to  sue  the  county  in  an  origi* 
nal  action,  then  the  overseers  of  the  poor  are  absolutely  help- 
less officially  to  grant  temporary  relief  to  the  sick  .  and 
distressed  named  in  the  statute,  and  they  can  only  imitate  the 
example  of  the  Levite,  who,  when  he  was  at  the  place  of  the 
unfortunate  man,  half  dead,  came  and  looked  on,  and  then 
passed  by  on  the  other  side.  If  reasonable  compensation  can- 
not be  enforced  for  services  rendered  under  the  statute  upon 
the  employment  of  the  overseers,  neither  will  such  employ- 
ment be  sought  for  nor  obtained.  The  law  requires  a  duty  oi 
certain  township  officers,  and  yet,  in  the  view  of  the  county 
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commissioners,  denies  to  the  persons  employed  to  aid  in  the 
performancce  of  that  duty,  any  pay,  unless  the  commissioners 
in  their  opinion  agree  to  audit  and  pay  for  the  services.  The 
lahorer  is  worthy  of  his  hire;  and  if  his  hire  is  subject  to  the 
caprice  of  a  board  of  county  commissioners,  as  a  matter  of 
course  he  will  refuse  further  service  under  the  direction  of  an 
overseer.  Such  a  construction  of  this  section  of  the  law 
would  surely  "keep  the  word  of  promise  to  our  ear,  and 
break  it  to  our  hope."  Our  conclusion  is,  that  the  word 
"reasonable,"  used  in  the  section  under  discussion,  mast  be 
construed  to  mean  reasonable  in  fact;  and  if  the  board  of 
county  commissioners  do  not  allow  a  claim  presented  under 
said  section  of  the  law,  or  disallow  a  claim  in  part,  the  claim- 
ant may  take  the  same  to  the  district  court  on  appeal,  as  was 
done  in  this  case.  Of  course,  only  reasonable  compensation 
for  services,  which  are  performed  within  the  purview  of  this 
section,  are  to  be  allowed,  either  by  the  county  commissioners, 
or  a  district  court;  but  under  the  statute  the  commissioners 
are  not  the  exclusive  judges  of  what  is  a  proper  and  reasona^ 
ble  claim.  !N'or  do  the  terms  of  said  statute  deprive  parties  of 
an  appeal  from  an  arbitrary  and  perhaps  an  unjust  decision. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


Daniel  Ricb  v.  Mbdad  Habvbt. 

Jmrncn  Judgmemtb;  When  Not  RevievfobU  <m  Error,  Where  an  action 
has  been  it  ied  in  a  Jastice's  court  by  a  jury,  and  judgment  rendered  for 
the  plaintiff,  and  no  motion  made  for  a  new  trial,  the  district  court  can- 
not upon  a  petition  in  error  reverse  such  judgment  on  account  of  the 
partiality  of  the  justice  in  his  rulings,  or  for  the  admission  of  incom- 
petent testimony  against  the  objection  and  subject  to  the  exception  of 
the  defendant  lOearge  v.  HaUon,  2-887;  Ayre$  ••  Crum,  18-289;  NetbU  ». 
JHtnw,  17-316;  Hover  v,  CbcWtw.  17-518;  Typer  v.  Sooy,  1^-599;  Eadley  w. 
R.  R.,  22-362;  Holland  v.  Mudenger,  22-733;  Atchieon  v.  Bymet,  22-65,  67; 
Clark  V.  Imorie,  26-425;  Greenwell  v.  QreenweUy  28-413;  Decker  v,  Houte^ 
80-616;  Fowler  v.  Young,  19-150, 159;  SlaU  v.  Riddle,  20-718;  lnger9oa  •. 
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Fafet,  21-05;  Lwxu  v,  Stwrr,  21-488;  OonmCn  v.  Land  Co^  23-196;  /orrett 
«.  AppU^  81-695;  SUlU  v.  Benton,  22-478;  MiUs  v.  Lumber  Cb,,  28-580; 
Thielen  v.  JJann,  27-782.] 
2.  Appeal — TJte  Proper  Remedy,  A  party  aggrieved  by  the  final  judgment 
of  a  justice  of  the  peace,  has  a  proper  and  adequate  remedy  by  means  of 
the  appeal  allowed  by  statute  to  be  taken  to  the  district  court.  [IS.  R,  v 
MeReynoUs,  24-368.] 

JError  from  Atchison  XHsirict  Court 

Thb  district  court,  at  the  March  Term  1876,  on  petition  in 
error  wherein  Jiice  was  plaintiff  in  error,  and  Harvey  was  de- 
fendant in  error,  affirmed  the  judgment  of  a  justice  of  the 
peace.  Bke  now  brings  the  record  to  this  court  for  review. 
All  necessary  facts  are  stated  in  the  opinion. 

2>.  Martin^  for  plaintiff  in  error: 

During  the  trial  before  the  justice,  hearsay  evidence  of  the 
most  mischievous  character  was  permitted  to  go  to  the  jury, 
over  the  olgectionB  of  plaintiff  in  error.  Statements  preju- 
dicial to  Hice^s  title,  made  by  one  who  was  neither  agent  nor 
attorney  for  !Rice  at  the  time  that  he  is  said  to  have  made  the 
statements,  were  admitted  Such  testimony  was  not  ^ven  for 
the  purpose  of  contradicting  the  supposed  agent,  for  he  was 
not  a  witness  in  the  case.  It  appears  from  the  record  that  the 
hearsay  statements  of  such  party  were  given  as  substantive 
testimony  in  support  of  Harvey's  title.  This  incompetent 
testimony  was  of  the  most  mischievous  character;  for  it  re- 
lated to  the  title  of  the  property,  the  very  essence  of  the  con- 
troversy. 

The  defendant  in  error  claims  that  the  proceedings  are  not 
subject  to  review,  because  no  motion  for  a  new  trial  was  made 
in  the  justice's  court  There  is  no  statute  requiring  a  defeated 
party  in  any  inferior  court  to  ask  for  a  new  trial  in  the  same 
court  as  a  prerequisite  to  obtaining  a  review  in  an  appellate 
dourt  an  a  question  of  law.  Such  a  notion  is  in  direct  conflict 
tvith  the  statute  law  of  this  state,  which  prescribes  the  terms 
on  compliance  with  which  a  defeated  party  may  ask  the  cor- 
rective  interference  of  the  appellate  court.     The  cases  men- 
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tioned  jln  section  668  of  the  cckie,  {Gten.  Stat  741,)  are  not 
exceptions  to  the  rule,  for  in  such  cases  no  question  has  ever 
been  passed  upon  by  the  court     If  a  question  of  law  has  been 
once  fairly  presented  to  and  passed  upon  by  the  inferior  court, 
and  exception  taken  to  the  ruling,  the  statute  gives  the  right 
of  review  in  the  appellate  court,  and  there  is  no  more  statu- 
tory authority  for  requiring  the  question  to  be  presented  a 
second  time  to  the  same  court  than  for  requiring  it  to  be  pre- 
sented a  third,  a  tenth,  or  an  hundredth  time.    Under  such  a 
notion  a  party  might  be  compelled  to  have  a  dozen  trials  be- 
fore an  inferior  court,  uid  each  time  with  the  full  assurance  of 
defeat,  before  he  can  obtain  the  boon  of  a  decision  of  the 
supreme  court  settling  the  law  of  his  case.     We  know  of  no 
cases  in  the  state  holding  such  a  doctrine  unless  it  be  NesbU  v. 
HineSy  17  Kas.  316,  and  Hover  v.  Ooekins^  17  Kas.  618,  which 
cases  seem  to  be  in  direct  conflict  with  the  reasoning  of  the 
court  in  Lender  v.  OaldweU,  4  Kas.  349.    We  think,  the  case  in 
4  Kas.  is  the  true  exposition  of  our  statute  law  on  this  point 
The  grounds  for  a  new  trial  in  justices  courts  are  few. 
They  are  all  embraced  under  the  following  heads:  Ist,  where 
the  verdict  is  obtained  by  fraud,  partiality  or  undue  means; 
2d,  where  the  verdict  is  not  sustained  by  sufficient  evidence; 
3d,  where  the  verdict  is  contrary  to  law.    (Laws  of  1869,  p. 
146.)    Our  complaint  is  not  based  upon  any  of  these  grounds. 
We  have  no  objection  to  the  form  or  sufficiency  of  the  verdict, 
and  do  not  claim  that  it  was  obtained  by  any  fraud  or  undue 
means  used  by  the  defendant  in  error,  nor  by  partiality  of  the 
justice  or  the  jury,  and  the  case  is  not  here  on  the  evidend^. 
We  complain  of  a  ruling  of  the  justice  admitting  incompetent 
evidence  of  a  very  prejudicial  nature,  against  our  objection, 
and  subject  to  our  exception.     We  do  not  complain  of  any  act 
or  decision  of  the  jury.     A  verdict  fevorable  to  defendant  in 
error  was  inevitable  under  the  evidence  complained  of,  which 
was  erroneously  admitted  as  competent      We  complain  on 
account  of  error  of  law  occurring  at  the  trial,  and  excepted  to 
at  the  time.     This  is  not  one  of  the  causes  for  a  new  trial  in  a 
justices  court.     We  have  done  all  that  the  law  requires  to  en- 
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title  ud  to  relief  against  the  errors  of  the  justice.  Becaiitei  of 
**  error  appearing  on  the  record,"  we  think  it  is  the  duty  of 
this  court  to  reverse  the  judgment  of  the  court  below,  and:  re- 
mand  the  cause  with  directions  to  reverse  the  judgment  of  the 
justice,  and  for  further  proceedings. 

Mcmley  ^  TuftSy  for  defendant  in  erroi*: 

Seven  witnesses .  were  introduced,  and  gave  testimony  in 
behalf  of  plaintiff,  now  defendant  in>etror,  at  the  trial  before 
the  justice.  "So  word  of  all  ^s  testimony  is  preserved,  sav^ 
the  one  question  and  answer  to  which  ezception  is  taken.  TSo 
case  should  be  reversed  upon  such  an  imperfect  and  one-sided 
record.  Such  practice  if  encouraged  will  reverse  all  cases 
tried  in  justices  courts.  The  matter  of  agency,  is  a  question 
of  fiwt  for  the  jury ;  and  the  jury  must  have  considered  it  fully 
proven.  The  point  should  have  been  saved  by  a  special  .find- 
ing of  fact,  or  by  an  instruction,  or  by  a  motion  to  strike  put 
the  objectionable  testimony  after  all  the  evidence  as  to.  agency 
was  before  the  court. 

If  there  was  sufficient  legal  and  competent  evidence  upon 
which  to  base  the  verdict  and  judgment,  as  returned  and  ren- 
dered in  the  justice's  court,  (and  such  a  state  of  &cts  w^]l  be 
presumed  until  the  contrary  is  affirmatively  shown;  15  Eas. 
828;  17  Eas.  297;  6  Kas.  128,)  then  no  material  error  is  even 
assigned  in  this  case.  Hence  the  assignment  of  error,  if  it 
amounts  to  anything,  amounts  to  this:  that  the  verdict  and 
judgment  are  not  sustained  by  sufficient  evidence.  Plaintiff 
in  error  has  not  shown  this.  He  has  not  placed  himself  in  a 
position  to  show  it.  (16  Kas.  419.)  No  special  findings  were 
requested  or  made.  Plaintiff  in  error  did  not  even  ask  for  a 
new  trial.  Opportunity  should  be  given  to  correct  error  ip  the 
court  where  it  is  made.  Under  these  circumstances  the  prin- 
ciple laid  down  in  Ayres  v.Grumy  18  Kas.  269,  applies;  and  the 
judgment  of  the  justice  is  final  in  this  case. 

The  alleged  error  is  one  for  which  a  new  trial  may  be 
granted.  No  new  trial  was  asked  for.  17  £as«  816,  618. 
There  is  just  as  much  reason  for  requiring  a  motion  for  a  new 
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trial  in  a  justice's  court  as  in  district  court;  it  is  even  more 
important  in  the  interest  of  justice,  and  to  save  expensive  liti> 
gation. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  Harvey  brought  an  action  of  replevin  against 
Rice,  before  a  justice  of  the  peace.  He  obtained  possession  of 
the  property  in  controversy  upon  the  order  of  delivery,  and  at 
the  trial  he  obtained  judgment  for  the  retention  of  the  prop* 
erty,  and  also  for  costs,  taxed  at;  ^88.90.  The  cause  was  then 
taken  up  from  the  decision  of  the  justice's  court  on  error  to 
the  district  court,  and  having  been  there  affirmed,  is  now  pre- 
L  jMtioMjudg.  sented  to  this  court  for  a  review  of  the  decision  of 
SS^' hi  iSor    the  district  court.    The  plaintiff  in  error  complains, 

to  district  *•  *  ' 

•rar^*  that  the  justice  admitted  incompetent  evidence  of 

a  very  prejudicial  nature,  against  his  objection,  and  subject  to 
his  exception.  The  evidence  complained  of  was  embodied  in 
a  bill  of  exceptions  allowed  and  signed  by  the  justice  before 
whom  the  case  was  tried,  and  made  a  part  of  the  record  of  the 
cause.  No  motion  was  made  for  a  new  trial  before  the  justice; 
and  the  defendant  in  error  now  insists,  that  the  plaintiff  in 
error  has  no  remedy  by  petition  in  error,  and  that  the  action 
of  the  district  court  therefore  must  be  affirmed.  In  this  view 
of  the  case  tlie  latter  counsel  are  sustained  by  the  decisions  of 
this  court.  Ayers  v.Orum^  13  Kas.  269;  Nesbii  r.  Hines^  17  Kas. 
316;  Hover  v.  Cackins,  17  Kas.  518.  If  the  ground  of  error 
alleged  by  plaintiff  in  error  is  one  of  the  causes  for  which  a 
new  trial  may  be  granted  in  a  justice's  court,  then,  by  the  fre- 
quent a^ijudications  of  this  court,  such  error  is  waived  by  the 
neglect  of  the  party  to  move  for  a  new  trial.  On  the  other 
hand,  if  the  counsel  of  plaintiff  in  error  is  correct  in  his  argu- 
ment, that  the  complaint  which  he  makes  against  the  action  of 
the  justice  is  not  one  of  the  causes  for  a  new  trial  in  a  justice's 
court,  he  is  excluded  by  such  reasoning  from  obtaining  a  new 
trial  by  the  discretion  of  either  this  court,  or  the  district  court 
*'A  party  has  no  abstract  inherent  right  to  a  new  trial.     He 
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has  a  right  because,  and  so  far  only  as,  the  statute  gives  it  to 
him/*  NesbU  v.  HineSj  supra.  x 

The  reasons  for  requiring  a  second  presentation  of  alleged 
errors  on  the  part  of  the  tribunal  trying  a  cause,  before  such 
errors  are  subject  to  review  in  this  court,  are  much  stronger 
for  errors  occurring  at  the  trial  of  a  case  before  a  justice  than 
i.  Api>e*]  from  ^^  ^^®  district  court.  The  law  provides,  that  when 
mtn4"jKp«  a  party  is  aggrieved  by  the  final  decision  of  a  jus- 
''  tice  he  may  appeal  to  the  district  court,  in  most 
cases;  and  upon  such  appeal  he  can  have  a  trial  de  novo  upon 
the  merits  of  the  case.  "So  such  right  is  granted  where  a 
party  brings  his  case  here  from  the  judgment  of  a  district 
court.  We  can  only  review  the  rulings  of  the  district  court 
upon  questions  of  law.  In  this  case,  if  the  plaintiff  in  error 
was  prevented  from  having  a  &ir  trial  by  any  ruling  of  the 
justice,  even  if  he  could  not  apply  for  a  new  trial  before  the 
justice  he  had  ample  remedy  by  appeal  to  the  district  court. 
Martin  v.  Armstrong^  12  Ohio  St.  548.  If  the  law  gives  him 
all  of  this  protection,  he  ought  not  to  complain  because  he  has 
not  the  additional  remedy  by  petition  in  error.  Again,  it  is 
not  to  be  expected  that  causes  will  be  tried  with  the  same 
judicial  care,  attention  and  precision  by  justices  of  the  peace 
as  by  the  district  judges,  who  are  elected  on  account  of  their 
ability,  learning,  and  experience  as  lawyers;  and  therefore  the 
importance  of  restricting  the  removal  of  cases  by  error  from 
justices  courts  within  all  the  fair  intendments  of  the  law.  If 
this  case  could  be  reversed  for  the  single  erroneous  ruling  of 
the  trial  justice,  almost  every  case  tried  before  a  justice,  where 
the  beaten  party  was  represented  by  as  learned,  cautious,  and 
watchful  an  attorney  as  now  argues  for  a  reversal,  would  be  set 
aside,  and  justices  courts  would  literally  become  "courts  of 
errors."  Such  a  practice  is  not  in  consonance  with  the  spirit 
of  our  laws,  nor  the  language  of  our  decisions. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 
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D.  J.  FowLBR  'et  oL  v.  Eltzabbth  Young. 

1,  GUABDIA.N  Ad  lAUm:  Motion  to  VaMU  Appointment;  Record;  TaHmamf. 
When  it  is  claimed  that  there  was  error  in  appointing  a  guardian  ad 
litem  for  a  defendant  alleged  to  he  a  minor,  and  the  record  &i]8  to  show 
any  of  the  testimony  offered  on  the  application  hy  the  plaintiff  for  the 
appointment  of  each  guardian,  and  does  not  purport  to  contain  all 
offered  on  the  motion  to  vacate  such  appointment,  this  court  cannot  ad- 
Judge  error  in  making  such  appointment^  or  in  refusing  to  vacate  it, 
notwithstanding  the  claim  and  the  oath  of  the  defendant,  that  she  was 
of  age.  [JorrOt  v.  Apple,  3l-fl95;  Marbourg  v.  Smith,  11-554;  MeOu^  v. 
Whitehame,  8CM83;  Cooper  v,  Armstrong,  4^0;  Thorn  v,  Jkm&f  16^22; 
Mwrt\  Cutler,  18-607;  Murray  v.  Kelley,  23-667;  Fritchard  v.  Madr&i, 
31-38;  SmUh  v.  QUI,  10-74;  I^ams  v.  R.  JJ.,  33-275;  Paul  v.  Whetstone,  28- 
034.] 

2.  Motion  for  New  Trial;  Must  be  Filed  vnthin  Three  Days.  In  a  case  tried 
before  a  jury,  a  motion  for  a  new  trial  must  be  filed  widhin  three  days 
from  the  incoming  of  the  verdict,  (anless  good  reason  be  shown  for  the 
delay,)  or  errors  alleged  in  the  progress  of  the  trial  in  the  admission  of 
evidence,  eta,  will  be  deemed  to  have  been  waived.  lOddl  v,  Sargent, 
3-80;  Mitchell  v.  MUhoan,  11-617;  NesbU  v.  Hines,  17-316;  ClayUm  v,  Sch. 
Diet.,  20-266;  Lucas  tr.  Slurr,  21-480;  Atchison  v.  Byrnes,  22-65;  PraU  fi 
Kelley,  24-111;  Soper  v.  Medberry,  24-128;  Mullen  v.  Mullock,  24-774;  Ker- 
ner  v,  Petigo,  25-6  >2;  Ftsher  v.  Stockebrand,  28-565;  Hover  v.  Tennof,  27- 
133;  Osborne  v.  Hamilton,  20-2;  Fudge  v.  J2.  A,  31-146;  McDonald  v. 
Weeks,  32-58.] 

S.  Pleading;  Petition  to  Set  Aside  a  Will;  Sufficiency.  A  petition  in  an  action 
to  set  aside  a  will,  brought  against  the  sole  devisee  ander  the  will  and 
the  administrator  with-the-will-annezed,  which  alleges  the  death  of  the 
deceased,  his  ownership  of  property,  the  heirship  of  the  plaintiff,  the 
forgery  of  the  will,  (a  copy  of  which  is  given,)  its  probate  and  the  per- 
jury by  which  such  probate  was  secured,  states  a  cause  of  action,  and 
where  such  petition  is  met  only  by  a  general  denial,  and  the  verdict  is 
for  the  plaintiff,  the  trial  court  does  not  err  in  overruling  a  motion  for 
Judgment  in  favor  of  the  defendants  non  obstante  veredicto* 

Error  from  Cloud  District  Court. 

Action  by  Mrs.  Younff^  as  plaintiffy  commenced  originally 
against  2).  J.  Fowler^  aa  administrator,  etc.,  and  Anna  JE.  Sage^ 
as  defendants.  Plaintiff's  petition,  after  the  caption  and  titlOi 
is  as  follows: 

"The plaintiff,  Elizabeth  Young ^  (formerly  Elizabeth  McDow- 
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all^)  cQinpIainB  of  the  defendants  above  named,  for  that,  on  or 
about  the  15th  of  Deoember  1871,  one  William  McDowall  de- 
parted this  life  at  Fort  Sill,  in  the  Indian  Territory,  seized  and 
possessed  of  the  tract  of  land  in  said  county  of  Cloud,  to-wit, 
the  W.J  of  the  S.W.J  pf  section  28,  and  the  E.J  of  the  S.E.i 
of  section  29,  all  in  township  8  south,  range  4  west;  and  being 
also  the  owner  and  in  the  possession  of  the  following  personal 
effects  and  estat^,  to-wit,  one  rifle  gun  and  one  Spencer  carbine 
gun,  of  the  value  of '^5;  one  bowie  knife  of  the  value  of  $1.26; 
cash  in  the  hands  of  D.  J.  Fowler,  $80.25,  and  160  bushels  oi 
corn  of  the  value  of  ^0;  that  said  decedent,  Wm.  McDowall, 
died  unmarried,  and  without  issue,  and  his  &ther  having  died 
before  the  death  of  said  William,  he  left  the  plaintiff  as  his 
sole  heir-at-law,  she  being  his  mother;  that  said  William 
McDowall  died  without  having  made  any  disposition  of  said 
estate,  or.  any  part  thereof,  by  will  or  otherwise;  that  on  or 
about  the  20th  of  February  1872  the  defendant  D.  J.  Fowler, 
fraudulently  intending  to  cheat  and  defraud  the  plaintiff  in  the 
premises,  falsely  and  fraudulently  wrote  and  forged  a  paper  in 
the  words  and  figures  following,  and  purporting  to  be  the  last 
will  and  testament  of  said  William  MTcDowall,  to-wit: 

"*Know  all  ittN  by  these  presents^hat  I,  William  McDowaU,  of  Sol- 
omon township,  Cloud  county,  State  of  Kansas,  considering  the  uncertainty 
of  life,  and  being  of  sound  mind  and  memory,  do  make,  declare  and  pub- 
lish this  my  last  will  and  testament.  I  give,  devise  and  bequeath  to  my 
beloved  intended  wife,  Anna  E.  Sa$ire,  all  my  estate,  real,  personal,  and 
mixed,  and  of  which  I  shall  be  entitled  to  at  the  time  of  my  decease,  (ex- 
cepting the  following  property  and  mone3r,  to-wit:  one  large  gold  nng, 
which  I  bequeath  to  my  mother.  Elizabeth  Young;  and  I  also  bequeath  to 
my  sister,  Margaret  Franklin,  five  dollars  in  money ;)  to  have  and  hold  the 
same  to  her  [the  said  Anna  £.  Sage,]  and  her  executors,  administrators 
and  assigns  forever. 

''  'In  testimony  whereof,  I  have  to  this  my  last  will  and  testament^  con- 
tained in  one  sheet  of  paper,  subscribed  my  name  and  set  my  seal  this  9th 
day  of  March,  1871.  William  MoDow all.    fsBAL/j 

''' Signed,  sealed,  and  declared  and  published  by  the  said  William  Mc- 
Dowall, as  and  for  his  last  will  and  testament,  in  presence  of  us,  who,  at  his 
request,  and  in  his  presence,  and  in  the  presence  of  each  other,  have  sub- 
scribed our  names  as  witnesses  hereto. 

**  *  D.  J.  FOWLBB,  SUBAK  A.  FOWLKB,' 

"'I  hereby  certify  that  the  foregoing  will  was  executed  on  the  0th  day 
of  March  1871,  signed  and  sealed,  and  deposited  in  the  office  of  the  pro- 
bate judge  in  and  for  the  county  of  Cloud,  State  of  Kansas. 

"  *  D.  J.  FowLEB,  Probate  Judge.' 

''And  plaintiff  farther  bIiowb  and  alleges  that  said  defendant 
D.  J.  Fowler,  then  the  probate  judge  of  Cloud  county,  in- 
dorsed, upon  said  pretended  will  the  certificate,  a  copy  of  which 
is  last  above  written,  and  signed  the  same  with  his  designation 
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of  office  of  probate  judge  of  said  Clond  county  and  deposited 
the  same  in  his  said  office,  well  knowings  that  the  same  was 
false,  fraudulent,  and  forged  as  aforesaid;  that  on  the  2l8tof 
February  1872,  the  said  Fowler  appeared  before  0.  W.  McDon- 
ald, the  then  probate  judge  of  said  county  of  Cloud,  and  falsely 
testified  that  said  William  McDowall  made  a  will;  and  on  the 
6th  day  of  ^March  1872,  the  said  defendant  Fowler,  further  in- 
tending to  cheat  and  defraud  the  plaintiff  iq  the  premises, 
falsely  made  affidavit,  and  caused  his  wife  Susan  A.  Fowler, 
falsely  to  make  affidavit,  before  A«  A.  Carnahan  the  then  pro- 
bate judge  of  said  county,  that  they  each  saw  said  William 
McDowall  sign  the  aforesaid  pretended  will,  and  that  they  each 
subscribed  their  names  thereto,  as  witnesses,  in  the  presence  of 
the  said  William  McDowall,  and  at  his  request,  they  each  well 
knowing  that  said  William  McDowall  did  not  sign  said  pre- 
tended will,  and  well  knowing  said  pretended  will  to  be  fiilse, 
and  forged  as  aforesaid;  that  on  the  6th  day  of  March  1872, 
the  said  defendant  D.  J.  Fowler,  further  intending  to  cheat 
and  defraud  the  plaintiff  in  the  premises,  caused  himself  to  be 
appointed  administrator  of  said  William  McDowall  deceased, 
with-the-will  annexed,  thereby  intending  to  dispose  of  said  es- 
tate according  to  the  terms  of  said  forged  will,  and  to  cause 
the  same  to  pass  from  the  plaintiff  to  the  defendant  Anna  E. 
Sage,  she  being  privy  thereto,  and  fraudulently  intending 
therebv  to  receive  and  obtain  the  tide,  ownership  and  posses- 
sion of  said  estate  as  such  false  and  pretended  devisee  under 
said  pretended  will. 

"Wherefore  the  plaintiff  says  she  has  been  injured  and 
has  sustained  damages  in  the  sum  of  |2,000;  and  she  prays 
judgment,  that  said  pretended  will  be  adjudged  false,  fraudu- 
lent and  forged,  and  that  the  same  may  be  set  aside  and  held 
for  naught;  that  the  letters  of  administration  with-the-will- 
annexed,  so  as  aforesaid,  be  revoked  and  annulled,  and  that 
said  D.  J.  Fowler  be  removed  from  his  said  supposed  office  of 
administrator  with-the-will-annexed;  that  the  plaintiff  be  in 
all  things  restored  and  reinstated  in  her  rights  in  the  premises, 
as  sole  heir-at-law  to  the  estate  of  her  said  deceased  son,  the 
same  as  if  said  pretended  will  had  not  been  admitted  to  pro- 
bate, and  said  letters  of  administration  had  not  been  granted; 
that  the  plaintiff  have  and  recover  |2,000  for  her  damages  sus- 
tained by  reason  of  the  premises,  and  that  she  may  have  such 
other  and  further  relief  in  the  premises  as  equity  and  good 
conscience  may  require,  and  as  to  the  court  shall  seem  meet, 
and  that  she  recover  the  costs  of  this  action." 
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The  defendants  answered,  filing  a  general  denial  only.  Trial 
at  the  November  Tenn  1878.  The  jnry  found  all  the  issues  in 
fayor  of  the  plaintiff,  and  assessed  her  damages  at  $130.  At 
the  same  term,  the  plaintiff,  having  ascertained  that  said  de- 
fendant Anyia  M.  Sage  was  an  infant,  under  eighteen  years  of 
age,  moved  that  said  verdict  be  set  aside,  and  a  new  trial 
granted,  with  leave  to  plaintiff  to  amend  her  petition  averring 
the  infancy  of  defendant  Sage.  Said  motion  was  granted,  and 
JI.  A.  Hwfiter  was  appointed  guardian  ad  litem  of  said  infant 
defendant  At  the  April  Term  1874,  defendants  moved  to  va- 
cate the  order  appointing  Hunter  as  guardian  ad  liiem^  upon  the 
alleged  ground  that  said  Anna  E.  Sage  had  ^^  attained  her  ma- 
jority before  the  25th  of  September  187S."  On  the  hearing  of 
this  motion  several  affidavits  were  read.  Among  those  in 
favor  of  the  motion  was  one  made  by  Susan  A.  Fowler,  (wife 
of  defendant  D.  J.  Fowler^  whereby  it  appeared  that  said  Su- 
san was  the  mother  of  said  Anna,  The  motion  was  overruled. 
A  second  trial  was  had  at  the  April  Term  1876.  The  jury 
found  thQ  issues  in  favor  of  the  plaintiff,  and  assessed  her  dam- 
ages at  $182.80*.  Motions  for  judgment,  non  obstante^  and  for  a 
new  trial,  were  overruled,  and  judgment  on  the  verdict  was 
given  for  the  plaintiff,  as  prayed  for  in  her  petition.  The  de- 
fendants bring  the  case  here  on  error. 

i.  J.  Oram,  and  A.  A.  Camahan,  for  plaintiffs  in  error: 

1.  The  appointment  oi  a  guardian  ad  litem  cannot  be  made 
until  after  the  service  of  the  summons  in  the  action,  as  directed 
in  §§38  and  84  of  the  code.  The  mode  of  service  of  summons, 
where  the  defendant  is  a  minor,  is  prescribed  by  §  71  of  the 
code.  Now  in  this  case,  Anna  E.  Sage  was  sued  as  an  adult; 
she  appeared  by  her  attorneys,  and  answered.  The  action  was 
tried,  and  afterward  on  plaintiff's  'motion  a  guardian  was  ap- 
pointed. This  was  error;  and  the  error  was  repeated  when  the 
court  refused  to  vacate  the  order  appointing  the  guardian. 
The  appointment  of  the  guardian  was  not  made  in  accordance 
with  the  provisions  of  the  code.  It  was  made  upon  the  mere 
motion  of  the  plaintiff,  without  any  showing.     Anna  E.  Sage 
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bad  attained  her  majority  prior  to  the  filing  of  the  petition  and 
commencement  of  the  action.  (16  Kae.  29.) 

2.  The  court  erred  in  overruling  the  motion  of  the  defend- 
ants to  be  permitted  to  open  the  case.  The  proceeding  was 
regarded  as  being  under  §  20  of  ch.  117,  Gten.  Stat  1110.  Upon 
an  issue  out  of  chancery  to  try  the  validity  of  a  will,  the  de-^ 
fendant  has  the  affirmative.  He  affirms  that  the  paper  writing 
is  the  last  will  and  testament  of  the  testator.  This  fact  is  de- 
nied by  the  complainant.  (Oreen  v.Qreen^h  Ohio,  278.)  The 
effect  of  the  provision,  (§21,  ch.  117,  p.  1111,)  that  on  the  trial 
of  such  issue,  the  order  of  probate  shall  be  prima  foune  evidence 
of  the  attkestation,  execution  and  validity  of  the  will,  is,  after 
the  order  of  probate  is  offered  in  evidence,  to  transfer  the  bur- 
den of  proof,  in  respect  to  each  of  these  subjects,  from  the  pro- 
pounders  or  contestees  to  the  contestants  of  the  will;  {Mears 
V.  MearSy  15  Ohio  St  90;)  and  when  the  burden  of  showing 
satisfaction  is  upon  defendants,  it  is  no  way  changed  from  the 
fact  that  the  bill  anticipates  such  a  defense  and  seeks  to  avoid 
it  HolUster  v.  O^DiUon,  4  Ohio  St  197,  200;  6  Ohio  St  807; 
12  Ohio  St  487, 478;  16  Ohio  St  1;  Gen.  Stat  of  Kas.  p.  681, 
§276. 

8.  The  court  erred  in  receiving,  over  the  objection  of  the 
defendants,  evidence  to  impeach  plaintiff's  evidence,  and  the 
affidavits  of  D.  J.  Fowler  and  Susan  A.  Fowler  (read  by  plain- 
tiff) without  the  affiants*  attention  having  been  directed  by 
cross-eicamination  to  supposed  contradiction.  The  plaintiff 
had  sued  Fowler  as  "administrator  with-the-will-annexed  of 
Wm.  McDowall,  deceased,"  which  was  an  admission  on  her 
part  that  McDowall  was  dead,  that  he  had  made  a  will,  and 
that  Fowler  was  the  administrator  of  his  estate  cwn  testamenio 
annezo;  (2  Stark.  Ev.  215;  1  Stark.  Ev.  890, 899;)  and  on  the 
trial  she  called  T.  L.  Sturges,  probate  judge  to  the  stand,  who 
testified  — 

"I  hold  the  office  of  probate  judge  of  Cloud  county,  and 
have  with  me  the  office  papers  of  the  probate  court  I  find 
among  them,  these,  the  wiu  of  Wm.  McDowall,  deceased,  a 
record  of  the  probate  of  snch  will,  the  affidavit  of  D.  J.  Fow« 
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ler  on  the  probate  thereof,  and  the  affidavit  of  Susan  A.  Fowler 
on  the  prooate  thereof.  I  also  find  of  record  the  appointment 
of  D.  J.  Fowler  as  administrator  of  the  estate  of  Wm.  McDow- 
all  decea8ed,.with-the-will-annexed.  These  are  the  papers  and 
records  to  wnich  I  refer." 

Plaintiff  then  offered  said  will,  and  the  record  of  the  pro- 
bate of  the  will,  and  the  affidavit  of  the  Fowlers.  The  plain- 
tiff calling  witnesses  to  impeach  or  contradict  the  evidence 
thus  offered  by  her,  the  defendants  objected.  The  party  offer- 
ing  evidence  cannot  contradict  or  impeach  it*.  When  a  party 
offers  a  paper  or  record  in  any  case,  for  any  purpose,  it  is  in 
evidence  for  all  the  purposes  of  the  case.  When  a  party  offers 
a  witness  in  .proof  of  his  cause,  he  thereby,  in  general,  repre- 
sents him  as  worthy  of  belief.  He  is  presumed  to  know  the 
character  of  the  witnesses  he  adduces;  and  having  thus  pre- 
sented them  to  the  court,  the  law  will  not  permit  the  party 
afterward  to  impeach  their  general  reputation  for  truth,  or  to 
impugn  their  credibility  by  general  evidence  tending  to  show 
them  to  be  unworthy  of  belief,  1  Greenl.  Ev.  §442,  p.  489;  16 
Ohio  St.  1;  16  Ohio  St.  48. 

4.  Defendants  (plaintifis  in  error)  offered  evidence  showing 
the  signing  and  execution  of  the  will  by  McDowall.  On  plain* 
tiff's  objections,  the  evidence  was  rejected;  the  objection  in 
each  instance  was,  that  it  was  a  transaction  between  the  par- 
ties and  the  deceased,  and  incompetent.  The  court  erred  in 
not  receiving  such  evidence,  unless  §  322,  p.  691,  Gen.  Stat., 
modifies  the  general  rule  of  law.  We  contend,  that  D.  J.  Fow- 
ler was  not  testifying  within  the  spirit  or  letter  of  §  822  in  his 
own  behalf;  that  to  exclude,  the  transaction  or  communica- 
tion must  be  the  actual  transaction  involved  in  the  issue,  or  a 
oomm^unication  having  direct  reference  to  the  transaction  in- 
volved in  the  issue,  and  that  no  collateral  transaction  or  com- 
munication can  be  excluded.  At  the  probate  of  the  will,  the 
Fowlers  were  competent  witnesses,  and  the  only  witnesses 
who  could  prove  the  due  attestation,  execution  and  validity 
of  the  will.  The  fact  that  D.  J.  Fowler  afterward  became  the 
administrator,  did  not  render  either  of  them  incompetent.    If 
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incompetent,  or  dead,  or  out  of  the  jurisdiction  of  the  coart, 
under  §  22,  p.  1111,  Gen.  Stat,  we  were  entitled  to  the  previous 
testimony,  which  was  just  what  we  sought  to  establish  by  the 
rejected  testimony.  There  was  no  objection  mdde  as  to  the 
competency  of  D.  J.  Fowler  as  a  witness.  He  was  competent 
for  all  purposes  in  this  case.  The  court  erred  by  giving  too 
great  scope  to  §  322  of  the  code.  21  Ohio  St.  658. 

5.  The  court  erred  in  its  general  instruction  to  the  jury. 
It  permitted  the  jury  to  find  a  general  verdict  against  both  de- 
fendants for  the  personal  property,  when  the  petition  charges, 
and  the  proof  shows,  that  but  one  of  the  defendants  ever  had 
control  of  such  property. 

6.  There  is  error  in  the  verdict  of  the  jury.  It  does  not 
show  it  was  found  upon  oath. ,  It  does  not  show  against 
whom  the  damages  are  assessed. 

7.  The  court  erred  in  overruling  the  motion  of  the  defend- 
ants for  judgment,  notwithstanding  the  verdict 

Strain  ^  SturgeSy  for  defendant  in  error: 

The  history  of  this  case  is  the  history  of  the  forgery  of  a 
will  by  a  probate  judge  of  Cloud  county,  his  resignation  of 
his  office  for  the  purpose  of  taking  out  letters  of  administra- 
tion with-the- will-annexed,  and  a  dogged  and  persistent  at- 
tempt to  shield  himself  from  infamy,  as  shown  by  the  manner 
of  his  defense  of  this  suit  Two  juries  of  the  county  that 
elected  Fowler  probate  judge  have  pronounced  the  will  a 
forgery,  which  ought  to  raise  a  strong  presumption  that  sub- 
stantial justice  has  been  done  in  the  premises.  We  think 
therefore,  that  when  we  ask  the  court  to  require  the  plaintiflS 
in  error  to  bring  their  cause  before  the  court  for  consideration 
according  to  the  rules  of  law,  before  asking  the  court  to  wade 
through  a  long  bill  of  exceptions  in  search  of  supposed  errors, 
we  do  not  ask  too  much. 

1.  The  question  as  to  the  appointment  of  a  guardian  ad  liiem 
is  not  properly  before  the  court  This  cause  was  twice  tried. 
It  was  commenced  September  25th  1873;  at  the  first  trial  a 
verdict  was  found  in  favor  of  defendant  in  error,  and  the  ve^ 
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diet  was  Bet  aside  and  a  guardian  ad  litem  appointed  for  Anna 
E.  Sage.  As  none  of  the  evidence  or  records  of  that  trial  are 
set  out  in  the  bill  of  exceptions,  there  is  nothing  to  show  on 
what  evidence  or  grounds  the  court  below  made  the  appoint- 
ment, and  consequently  this  court  cannot  now  say  there  was 
any  error  in  making  it,  but  on  the  contrary  must  presume 
there  was  none.  And  the  court  below  having  appointed  a 
guardian,  the  presumption  and  fact  is  that  there  was  suiBdent 
and  abundant  evidence  and  grounds  on  which  to  make  it,  and 
•error  in  making  it  cannot  be  presumed.  It  is  true,  that  on 
the  second  trial  before  the  jury,  although  there  was  no  issue 
to  that  effect,  the  plaintiffs  in  error  introduced  some  evidence, 
such  as  it  was,  for  the  purpose  of  showing  that  Anna  E.  Sage 
was  then  of  age;  but  the  evidence  was  so  evidently  false  and 
fabricated  that  the  jury  could  give  it  no  weight.  Besides, 
Anna  E.  Sage  was  present  as  a  witness  before  the  court  and 
jury.  They  had  eyes  and  could  see  for  themselves,  and  they 
certainly  would  have  been  strange  men  if  they  could  have 
found  that  a  little  girl  (as  she  was)  was  of  age.  They  found 
just  as  the  c6urt  below  did,  that  she  was  a  minor.  And  the 
finding  and  appointment  having  been  made  by  the  court  be- 
low, and  the  evidence  and  proceedings  and  record  not  being 
here  on  which  it  was  made,  this  court  cannot  now  say  there 
was  any  error  in  making  it. 

2.  There  was  no  error  in  overruling  the  motion  for  a  judg- 
ment notwithstanding  the  verdict.  An  examination  of  the 
pleadings  will  show  that  they  do  not  bring  themselves  within 
the  provisions  of  the  statute:  (§411,  Gen.  Stat.,  p.  707.)  The 
petition  alleges  the  pretended  will  of  McDowall  to  be  a  for- 
gery, and  not  hiawill;  and.  the  defendants  below  interposed 
the  general  denial.  In  the  answer  of  Aiina  E.  Sage  by  her 
guardian,  as  first  filed,  she  alleged  that  she  was  of  age,  but 
tills  was  afterward  amended  and  stricken  out,  and  the  cause 
was  so  tried.  There  being  then  the  allegation  of  the  petition 
that  the  will  was  not  McDowalPs  will,  and  the  answer  inter- 
posing  only  the  general  denial,  we  fail  to  see  how  the  plaintiffs 
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in  error  coald  be  entitled  to  a  judgment  on  this  state  of  the 
pleadings  notwithstanding  the  verdict. 

8.  The  other  alleged  errors  are  not  before  the  court,  and 
cannot  be  considered  and  for  this  reason:  the  record  shows 
that  the  verdict  was  rendered  on  the  7th  day  of  June,  and 
that  no  motion  for  a  new  trial  was  made  bj  plaintiff  in  error 
until  the  11th  day  of  June,  and  the  reasons  assigned  for  asking 
for  a  new  trial,  are,  1st,  that  the  verdict  was  contrary  to  law; 
2d,  that  the  verdict  was  contrary  to  the  evidence.  Only  this 
and  nothing  more.  Sec.  808,  Gen.  Stat  687,  688;  8  Kas.  80; 
11  Kas.  617;  17  Kas.  816. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  was  an  action  to  set  aside  a  will,  brought 
by  the  sole  heir-at-law  against  the  devisee  and  the  administra- 
tor with-the-will-annexed.  It  was  alleged  that  the  will  was  a 
forgery,  and  that  the  probate  thereof  was  obtained  through  the 
peijury  of  the  subscribing  witnesses.  Two  juries  in  successive 
triiJs  found  against  the  validity  of  the  will,  and  from  the  judg- 
ment rendered  upon  the  last  verdict,  this  proceeding  in  error 
has  been  brought. 

The  first  alleged  error  is  in  the  appointment  of  a  guardian 
ad  lUem  for  the  devisee.  The  appointment  was  made  upon  the 
claim  that  she  was  a  minor.  The  devisee  was  properly  served 
with  process,  and  the  first  trial  was  had  upon  the  supposition 
that  she  was  of  age,  and  without  any  appointment  of  a  guar- 
dian. But  as  the  record  discloses,  it  appeared  upon  the  trial 
that  she  was  under  age,  and  thereupon  t^e  verdict  was  set 
aside,  and  a  guardian  ad  litem  appointed.  Subsequently  she 
moved  to  have  that  appointment  vacated,  aoid  that  she  be  al« 
lowed  to  conduct  her  own  defense.  This  motion  was  over- 
ruled, and  of  this,  complaint  is  now  made.  The  record  dis- 
closes none  of  the  evidence  upon  which  the  appointment  was 
first  made,  neither  does  it  purport  to  contain  all  o&red  upon 
the  motion  to  vacate.  Clearly  then  it  does  not  show  error. 
True,  she  claimed  to  be  of  age;  but  the  question  was  one  of 
&ct,  and  notwithstanding  her  claim  and  oath,  non  constat  but 
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that  the  entire  teBtimony  abundantly  established  the  &ctof 
her  minority. 

Yarioas  errors  are  alleged  as  occurring  during  the  trial  in 
the  admission  of  testimony,  etc.,  but  unfortunately  for  the 
plaintiffs  in  error  the  motion  for  a  new  trial  was  not  filed 
until  four  days  after  the  verdict,  and  no  reason  shown  for  the 
delay.  Hence,  as  akeady  settled  by  this  court,  none  of  these 
questions  so  fully  discussed  by  counsel  are  before  us  for  con- 
Bideration.  Odell  v.  Sargmty  8  Kas.  80;  MitcheU  v.  MUhoanj  11 
£as.  617;  Nesbit  v.  HmeSy  17  Eas.  816. 

The  only  remaining  matter  is  the  error  alleged  m  overruling 
a  motion  for  judgment  iwn  obstante  veredicto.  Several  grounds 
were  stated  in  the  motion,  but  the  only  one  entitled  to  consid- 
eration, is,  that  upon  the  pleadings  the  defendants  were  entitled 
to  judgment.  And  this  cannot  be  sustained.  The  petition 
alleged  specifically  the  death  of  the  deceased,  his  ownership 
of  property,  the  heirship  of  the  plaintiff,  the  forgery  of  the 
will,  giving  a  copy  of  it,  and  the  perjury  by  which  its  pro- 
bate was  secured.  The  answer  was  a  general  denial.  Clearly, 
the  petition  stated  a  cause  of  action,  and  no  new  matter  was 
alleged  in  the  answer.  There  was  no  error  in  overruling  the 
motion. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


J.  W.  Blankbnship  v.  Nanot  Blankbkship. 

Aukont;  lAen  on  Real  EsUUe  of  Bmband;  ffoTnestead.  Upon  grantiiig  a 
divorce  to  the  husband  by  reason  of  the  fault  or  aggression  of  the  wife, 
the  court  has  power  to  decree  the  sum  allowed  as  alimony  to  the  wife  a 
lien  upon  the  real  estate  of  the  husband;  and  under  such  a  decree,  the 
premises  occupied  by  such  husband  and  wife  as  a  homestead  at  the  date 
of  the  decree  of  divorce  may  be  sold  in  tatiBfaction  of  said  lien.  [Lon- 
don V,  Brandon,  14-342.] 

— ^—  Interest  on  Alimony;  Penalty,  Under  the  provision  of  the  stat- 
ute, that  the  eourt  in  granting  a  divorce  may  give  to  the  wife  such  share 
of  her  hufiband's  real  or  personal  estate  as  shall  be  fust  and  reasonable, 
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it  is  not  an  abuse  of  discretion  for  tbe  court  to  allow  to  the  wife  a  specific 
sum  in  money,  and  to  provide  as  a  penalty  in  the  decree  that  if  the 
same  is  not  paid  at  once,  it  shall  draw  interest  at  the  rate  of  twelve  per 
cent,  per  annum  until  paid. 

Error  from  Lirm  JDistruA  Court. 
At  the  May  Term  1876  of  the  district  court,  a  decree  was 
entered  in  favor  of  J.  W.  B.^  tbe  husband,  and  against  N.  B.y 
the  wife,  and  awarding  to  the  wife  certain  alimony,  etc.  The 
terms  of  the  decree  are  stated  in  the  opinion,  infra.  In  De- 
cember 1875,  said  N.  B,  sued  out  an  execution  on  such  decree 
for  alimony,  by  virtue  of  which  the  sheriff  of  Linn  county 
duly  advertised  and  sold  the  N.W.  \  of  section  28,  township 
19,  range  26,  and  also  forty  acres  off  the  S.W.  \  of  section  21 
in  said  township  and  range.  The  two  parcels  were  sold  sep- 
arately, both  sales  amounting  to  |1,215.  The  N.W.^  of  said 
section  28  was  tbe  homestead  of  said  J.  W.  B.  at  the  date  of 
said  decree,  and  at  the  date  of  said  sale.  The  district  court, 
at  the  April  Term  1876,  confirmed  the  sale,  and  directed  that 
a  deed  be  made  to  the  purchaser.  J.  W.  B.  brings  the  case 
here  for  review* 

J.  F,  Broadhead^  for  plaintiff  in  error. 
Simpson  ^  Braymanj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  This  was  an  action  for  divorce  brought  in 
tlie  court  below  by  the  husband,  J.  W.  Blankenship,  against 
his  wife,  Nancy  Blankenship.  The  court  granted  a  divorce  by 
reason  of  the  fault  of  the  wife,  and  adjudged  that  the  wife 
pay  the  costs  of  the  suit.  The  court  further  decreed  to  the 
wife  |1,825  as  alimony,  said  sum  to  bear  interest  firom  the  date 
of  the  judgment  at  the  rate  of  twelve  per  cent  per  annum 
until  paid,  and  decreed  the  same  a  lien  upon  all  of  the  estate 
of  said  J.  W.  Blankenship.  Afterward  the  homestead  of  the 
said  J.  W.  Blankenship,  who  re-married  in  a  brief  time  after 
the  decree  of  divorce,  was  sold  to  satisfy  the  lien  thereon. 
Plaintiff  in  error  complains  of  the  allowance  of  alimony  to 
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the  wife,  and  specifically  for  making  the  sam  granted  aB  ali- 
mony a  lien  upon  all  the  property  of  the  plaintiff  in  error, 
allowing  said  sum  of  |1,825  to  hear  interest  at  the  rate  of 
twelve  per  cent,  per  annum,  and  for  confirming  a  sale  of  the 
homestead  sold  in  satisfaction  of  said  lien.  None  of  the  evi- 
dence produced  on  the  trial  of  the  cause  is  hrought  to  this 
court;  and  as  the  amount  of  alimony  to  he  allowed  in  each 
case  is  greatly  in  the  discretion  of  the  court,  we  cannot  review 
this  portion  of  the  judgment. 

This  court  having  already  decided,  in  Brandon  v.  Brandon^ 
14  Kas.  842,  that  upon  granting  a  divorce  on  account  of  the 
fault  of  the  wife,  the  court  has  power  to  award  to  her  the  pos- 
session of  the  homestead,  necessarily  settles  the  question  now 
presented  as  to  the  power  of  the  court  to  declare  the  sum 
allowed  as  alimony  a  lien  on  all  the  property  of  the  husband, 
and  to  authorize  the  sale  of  such  property  (even  if  it  is  a 
homestead)  to  satisfy  the  lien.  The  power  to  take  the  home- 
stead from  the  husband,  and  assign  the  same  to  the  wile,  is 
the  exerctee  of  greater  power  than  making  a  sum  allowed  as 
alimony  a  lien  upon  all  the  property  of  the  husband,  and  or- 
dering the  same  sold  to  discharge  the  lien.  The  greater 
power  includes  the  less;  and  we  find  no  error  as  to  the  sale  of 
the  homestead — it  appearing  from  the  record  that  the  plaintiff 
in  error  was  possessed  of  this  identical  property  at  the  rendi- 
tion of  the  judgment. 

The  only  remaining  question  to  be  disposed  of  is,  the  ob- 
jection to  the  allowance  of  interest  at  the  rate  of  twelve  per 
cent,  per  annum  upon  the  sum  granted  as  alimony.  The  stat- 
ute expressly  gives  to  the  court  the  power  in  case  of  a  divorce 
by  reason  of  the  fault  or  aggression  of  the  wife  to  give  to  her 
such  share  of  her  husband's  real  or  personal  property,  or  both, 
as  to  such  court  may  appear  just  and  reasonable.  (Laws  of 
1870,  p.  180,  §  27.)  The  court  had  the  right  to  allow  the  |1,826 
as  alimony,  and  to  fix  the  time  in  which  it  should  be  paid; 
and  we  think  the  court  also  had  the  power,  as  a  penalty,  to 
fdrther  provide  that  if  the  sum  was  not  paid  at  once  that  the 
plaintiff  in  error  should  also  pay  the  additional  sum  of  inter- 

11—19  Kaa. 


Digitized  by 


Google 


16^ SUPREME  CX)UBT  OF  KANSAS. 

Barii0  y.  Burgett. 

e^t  at  the  rate  of  twelve  per  cent  per  annam.  We  cannot  saj 
that  the  court  therefore  abused  its  discretion  in  the  premises. 

The  judgment  of  the  court  below,  and  the  order  confirming 
the  sale  of  the  real  estate,  will  be.  affirmed* 

All  the  Justices  concurring. 


Wm.  MoK  BuaNd  v.  HsNaT  Bubgbtt  ei  oL 

Pbactios,  Suprbkb  Court;  Reviewing  Alleged  Error;  Record  Should  he  Cbm- 
plete.  Where  neither  the  Aill  proceedings  of  the  court  below,  nor  a 
''case-made,"  is  brought  to  the  sapreme  court,  but  only  a  mere  bUl  of 
ezceptionsy  the  supreme  court  will  not  reveriBe  the  judgment  of  the  cooit 
below  on  such  bill,  where  the  same  omits  much  of  the  proceedings  of 
the  court  below  which  might  explain  the  supposed  erroneous  rulings 
contained  in  such  bill,  or  which  might  show  that  none  of  said  supposed 
erroneous  rulings  affected  prejudicially  any  of  the  substantial  rights  of 
the  plaintiff  in  error,  even  if  some  of  said  rulings  might  apparently 

.  seem  to  be  erroneous.  [  Wilson  v.  Fuller,  9-176;  DaLee  v.  Blackburn,  11- 
190;  Ferguson  v.  Graves,  12-39;  R,  R,  v.  Brown,  14-469;  R.  R.  v.  Wagner^ 
19-335 ;  Pfdffer  «.  Evan.  CK,  20-102.  See  cases  cited  in  Fowler  cl  Young, 
19-150.1 

Error  from  Cloud  District  CowrU 
BuRGSTT,  as  plaintiff^  sued  Biama  and  one  Richard  Coughlin. 
At  the   April  Term  1875,    he  recovered  judgment  against 
Bumji  alone.    Bums  brings  the  case  here,  joining  Burgett  and 
Coughlin  as  co-defendants  in  this  court 

&rain  ^  StwrgeSy  for  plaintiff  in  error. 
L.  J.  OranSf  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J. :  The  plaintiff  in  error,  who  was  one  of  the 
defendants  below,  does  not  file  with  his  petition  in  error  a  full 
copy  of  all  the  proceedings  had  in  the  court  below,  nor  does 
he  file  a  copy  of  a  case-made  for  the  supreme  court;  but  he 
files  merely  a  copy  of  a  certain  bill  of  exceptions.    This  bill 
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of  exceptions  contains  a  copy  of  the  second  count  of  the  peti- 
tion of  the  plaintiff  below,  Henry  Burgett,  who  is  now  one  of 
the  defendants  in  error.  But  how  many  other  counts  there 
w^ere  in  said  petition,  or  what  any  of  said  other  counts  con^ 
tained,  is  not  shown.  Said  bill  of  exceptions  also  shows  that 
the  defendant  below,  Burns,  demurred  to  said  second  count  of 
the  plaintiff *8  petition;  that  said  demurrer  was  overruled;  and 
that  the  defendant  then  answered  to  said  second  count  by  fil« 
ing  a  general  denial  thereto.  But  whether  he  answered  to  any 
of  the  other  counts  of  the  plaintiff's  petition,  or  what  defenses 
he  may  have  set  up  thereto,  if  he  set  up  any,  is  not  shown. 
Said  bill  of  exceptions  also  shows  what  evidence  was  intro- 
duced  and  offered  to  be  introduced  to  prove  and  disprove  said 
second  count  of  the  plaintiff's  petition,  and  how  much  of  such 
evidence  was  excluded,  and  how  much  of  the  same  was  stricken 
out.  But  how  much  other  evidence  was  introduced,  or  offered, 
or  excluded,  or  stricken  out,  is  not  shown.  Said  bill  of  excep- 
tions also  shows  that  the  court  below  gave  the  following  in- 
struction to  the  jury,  to- wit:  "You  are  instructed  that  you 
must  give  the  plaintiff  credit  for  the  two-hundred-dollar  order 
in  dispute,  if  you  find  payment  fiaa  been  demanded  of  him  said  de- 
fendant by  said  plaintiff."  But  what  other  instructions  the 
court  gave,  or  reftised,  is  not  shown.  Said  instruction  had 
reference  to  said  second  count  The  bill  of  exceptions  also 
shows  that  the  jury  found  the  following  verdict,  to-wit:  "We 
the  jury  find  for  the  plaintiff,  and  that  there  is  due  from  Wm. 
McK.  Burns  to  Henry  Burgett  the  sum  of  $218."  But 
whether  the  jury  found  that  any  demand  had  ever  been  made 
for  the  payment  of  said  $200  order,  or  whether  the  jury  gave 
any  credit  to  the  plaintiff  on  said  $200  order,  is  not  shown. 
This  verdict  may  have  had  no  reference  whatever  to  said  second 
count  of  the  plaintiff's  petition.  The  jury  may  have  give  a  the 
plaintiff  this  verdict  for  |218  on  some  of  the  other  counts  pf 
said  petition.  The  plaintiff  may  have  been  entitled  to  such  a 
verdict  on  some  of  the  other  counts,  and  on  the  pleadings^ 
without  the  introduction  of  any  evidence  whatever  on  his  part; 
or,  the  evidence  not  brought  to  this  court  may  have  shown 
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clearly  and  beyond  all  doubt  that  tbe  plaintiff  was  entitled  to 
such  verdict  on  some  of  the  counts  not  brought  to  this  court. 
Now  if  tbe  verdict  and  judgment  were  rendered  upon  tbe 
pleadings,  or  upon  tbe  pleadings  and  evidence  not  incorporated 
in  said  bill  of  exceptions,  then  it  is  wholly  immaterial  whether 
the  court  below  committed  any  error  or  not  in  its  rulings  with 
reference  to  said  second  count  of  the  plaintiff's  petition.  Evea 
if  the  court  below  erred  in  overruling  said  demurrer,  and  in 
permitting  the^  plaintiff's  said  evidence  to  go  to  the  jury,  and 
in  excluding  the  defendant's  said  evidence,  and  in  striking  out 
said  evidence,  and  in  giving  said  instruction  to  the  jury,  and 
in  overruling  the  defendant's  motion  for  a  new  trial  based 
upon  these  supposed  errors,  still,  if  said  verdict  and  judgment 
were  founded  upon  any  of  the  counts  of  the  plaintiff's  petition 
other  than  said  second  count,  then  all  such  supposed  errors 
would  be  wholly  immaterial  and  unsubstantial.  And  we  cannot 
say  from  anything  brought  to  this  court  that  said  verdict  and 
said  judgment  were  not  founded  upon  some  count  or  counts 
other  than  said  second  count 

As  a  rule,  this  court  would  not  like  to  reverse  a  judgment 
upon  a  mere  bill  of  exceptions;  and  certainly  not  where  such 
bill  omits  much  of  the  proceedings  of  the  court  below  which 
might  explain  the  supposed  erroneous  rulings  contained  in 
such  bill,  or  might  show  that  none  of  said  supposed  erroneous 
rulings  affected  prejudicially  any  of  the  substantial  rights  of 
the  plaintiff  in  error.  The  office  of  a  bill  of  exceptions  is  not 
to  make  a  record  of  what  would  otherwise  appear  in  the  rec- 
ord, but  it  is  only  to  make  a  record  of  such  proceedings  as 
would  not  otherwise  appear  in  the  record.  These  things  which 
would  otherwise  appear  in  the  record  should  be  shown  by  such 
record  only,  by  a  case-made  for  tbe  supreme  court,  and  not  by 
a  bill  of  exceptions.  A  bill  of  exceptions  is  usually  obtained 
upon  a  mere  ex  parte  application,  and  is  therefore  not  as  likelj 
to  be  correct,  or  to  state  matters  as  fairly,  as  tiie  regular  and 
ordinary  record  which  (it  must  be  presumed)  is  examined  bj 
both  parties  as  the  same  is  made  up,  or  as  a  case-made  for  the 
supreme  court  which  must  be  submitted  to  the  opposite  party 
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before  it  is  flignfed  or  settled.  A  bill  of  exceptions  should 
therefore  be  confined  to  its  legitimate  purpose  of  only  stating 
matters  which  would  not  otherwise  be  incorporated  into  the 
record. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


John  T.  Meter  v.  Charles  Graeber  et  oL 

IsTERSST,  When  Ddb  and  PatAblx;  SUpulatUnu  in  Note  and  Mortgage. 
Where  a  note  is  given  payable  in  four  years,  with  interest  at  ten  per 
cent.,  and  at  the  same  time  a  mortgage  is  given  to  secure  the  payment 
of  the  note,  in  which  mortgage  it  is  stipulated  that  the  interest  is  pay- 
able annually,  and  the  interest  to  become  principal  if  not  paid  when 
due,  and  if  de£eiult  be  made  in  said  payment,  or  any  part  thereof  as  pro- 
vided, then  the  conveyance  shall  become  absolute,  hdd,  that  the  interest 
is  to  be  con>trued  as  payable  each  year,  and  that  on  default  of  the  pay- 
ment of  interest,  the  mortgage  may  be  foreclosed  for  the  amount  due. 
iMvay  9.  Kmghi,  8-456;  Bank  v.  Peek,  8-6G0;  Darrow  v.  ScuUin,  19-59.] 

Error  /rem  Douglas  District  CawrU 

AcnoK  to  foreclose  mortgage.  At  the  April  Term  1876,  the 
district  court  sustained  a  demurrer  to  plaintiff's  petition. 
MeyeTj  plaintiff  below,  brings  the  caRc  here.  All  necessary 
facts  are  stated  in  the  opinion. 

8.  0.  ThachoTy  for  plaintiff. 
Joseph  E.  MiggSy  for  defendants. 

The  opinion  of  the  court  waa  delivered  by 

HoRTOK,  C.  J. :  This  action  was  brought  in  the  court  below 
to  recover  an  installment  of  interest  alleged  to  be  due  upon  a 
promissory  note,  and  to  foreclose  a  mortgage  accompanying 
said  note,  and  executed  to  secnre  the  same.  The  petition  seta 
out  a  copy  of  the  note  and  mortgage,  from  which  it  appears 
that  Charles  Graeber,  one  of  the  defendants,  on  18th  Noven> 


Digitized  by 


Google 


166  SUPREME  COURT  OF  KANSAS. 

Meyer  v.  Graeber. 

ber  1874,  executed  his  promissory  note  for  |600  in  the  follow- 
ing words: 

"Lawrence,  Kansas,  Nov.  18, 1874. 

"Four  years  after  date,  for  value  received,  I  promise  to  pay 
John  F.  Meyer,  or  order,  the  sum  of  five  hundred  dollars,  witi 
interest  at  the  rate  of  ten  per  centum  per  annum  until  pay- 
ment, and  with  ten  per  cent,  for  attorney-fees  if  suit  is  brought 
hereon.  Stay  of  execution  and  appraisement  waived.  Interest 
to  become  part  of  principal  if  not  paid  annually. 

Charles  Grabber." 

The  accompanying  mortgage,  signed  by  said  Graeber  and 
his  wife,  contains  the  following  clause: 

"  This  grant  is  intended  as  a  mortgage  to  secure  the  pay- 
ment of  the  sum  of  five  hundred  dollars,  according  to  the 
terms  of  a  certain  promissory  note  this  day  executed  and  de- 
livered by  the  said  Charles  Uraeber  and  wife  for  the  sum  of 
five  hundred  dollars  with  interest  at  the  rate  of  ten  per  cent 
per  annum  payable  annuaUy.  Interest  to  become  principal  if 
not  paid  when  due." 

The  defendants  demurred,  claiming,  that  the  petition  stated 
no  cause  of  action  against  them.  The  court  below  sustained 
the  demurrer,  and  the  plaintiff  brings  the  action  here  for  re- 
view. 

Within  the  authority  of  Muzty  v.  Knight^  8  Kas.  456,  the 
note  and  mortgage  having  been  made  at  the  same  time,  and  in 
relation  to  the  same  subject,  are  a  part  of  one  transaction,  and 
constitute  one  contract,  and  must  be  construed  together  as  if 
they  were  parts  of  one  instrument;  and  so  construed,  the  in- 
terest is  payable  annually,  unless  the  terms  in  the  note  and 
mortgage,  viz.,  "interest  to  become  part  of  principal,  if  not 
paid  annually,"  and,  "interest  to  become  principal  if  not  paid 
when  due,"  defeat  this  construction  and  make  the  interest  a 
part  of  the  principal,  to  become  due  at  the  election  of  the 
maker  of  the  note  four  years  afl»r  the  date  thereof.  If  the 
interest  was  payable  annually,  sufficient  facts  were  stated  in 
said  petition  to  constitute  a  cause  of  action,  as  the  mortgage 
contained  the  farther  stipulation  that,  "if  default  be  made  in 
said  payment  or  any  part  thereof,  as  provided,  then  this  con- 
veyance shall  become  absolute."    And  at  the' date  of  the  corn- 
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mencement  of  the  action,  on  5th  February  1876,  no  interest 
had  been  paid  on  the  note,  t^lthongh  demand  had  been  made 
therefor.  The  rule  of  construction  is  imperative,  which  re- 
quires, if  practicable,  that  construction  to  be  given  to  an  in- 
strument which  shall  give  effect  to  all  its  parts.  Under  this 
rule,  it  seems  to  us  that  the  rational  and  just  construction  of 
the  contract,  according  to  the  intent  of  the  parties,  is,  that  the 
interest  becomes  due  each  year,  and  by  the  provision  of  the 
contract,  that  the  "interest  is  to  become  principal,  if  not  paid 
when  due,"  the  interest  overdue  is  to  bear  the  same  rate  of  in- 
terest as  the  principal  of  the  note,  and  was  meant  for  the 
benefit  of  the  payee;  and  that  this  provision  in  the  mortgage, 
and  the  similar  one  in  the  note,  was  not  inserted  to  extend  the 
payment  of  the  interest  till  the  principal  became  due.  Any 
other  construction  would  deprive  of  all  meaning  the  provisions 
of  the  mortgage  that  the  principal  sum  should  bear  interest 
payable  annuallj/^  and  if  default  be  made  in  said  payment,  or 
any  part  thereof,  as  provided,  then  the  conveyance  should  b^ 
come  absolute.  Adopting  this  construction,  we  give  effect  to 
all  parts  of  the  contract,  and,  in  our  opinion,  do  no  violence 
to  the  intention  of  the  parties  thereto.  It  is  not  necessary 
now  to  decide  whether  parties  can  make  provisions  in  their 
contracts  that  interest  shall  become  principal,  because,  if  held 
they  cannot,  the  portion  of  the  note  and  mortgage  containing 
such  stipulations  would  be  void,  and  therefore  of  no  force; 
and  the  same  result  would  be  reached  as  to  the  interest  being 
payable  annually,  as  if  we  attempt  to  carry  out  the  actual  in- 
tention of  the  makers  of  the  contract,  without  regard  to  the 
question  of  the  validity  of  the  same.  In  either  event,  there 
was  default  made  in  payment,  as  provided,  and  the  demurrer 
should  have  been  overruled.  As  to  the  question  of  the  op- 
pressive and  illegal  character  of  such  contracts,  see  Howard  v. 
Farley,  19  Abb.  Pr.  Rep.  126;  Van  Benschooien  v.  Lawsan,  6 
Johns.  Oh.  818;  "Interest  upon  interest,"  Albany  Law  Jour- 
nal,  vol.  16,  p.  252,  and  the  cases  there  cited. 

The  conclusion  we  have  reached  comports  with  the  general 
signification  of  the  language,  "  interest^  to  become  part  of 
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principal/^  as  ordinarily  used  and  understood.  ThQS»  in 
Chesterfield  v.  Cromwell^  1  Eq.  Cas.  Abr.  287,  B.  Lord  Keeper 
Wright  admitted  the  general  rule,  that  interest  could  not 
carry  interest,  but  held  in  some  cases,  it  would  be  injustice  not 
to  regard  the  interest  due  as  principal.  In  Lard  Chanearij/  v. 
Latouehj  1  Ball.  &  Beatty,  430,  Lord  Chancellor  Mahkbrs  says: 
^*It  would  be  fair  for  the  mortgagee  to  call  for  interest  due  at 
the  end  of  the  year;  and  if  not  paid,  to  insist  on  its  becoming 
principal.*'  In  the  case  of  Howard  v.  Farley^  19  Abb,  Pr., 
129,  MoRRBLL,  J.,  says:  ^^If  the  interest  is  demanded,  when 
due,  it  becomes  principal  from  that  time.''  In  all  of  these 
cases,  ^^  interest  regarded  as  principal,"  simply  means,  that  the 
interest  shall  bear  interest  like  the  principal.  We  cite  these 
cases,  not  to  support  the  doctrine  that  interest  is  allowed  upon 
interest,  but  to  sustain  the  result  we  have  reached,  that  the 
phrase,  ^Mnterest  to  become  a  part  of  the  principal,"  was  never 
construed  to  mean  that  thereby  the  time  of  the  payment  of  in* 
terest  was  extended,  but  that  such  expression  is  the  usual  form 
used  to  state  that  interest  is  to  bear  interest. 

The  order  and  decision  of  the  district  court  will  be  re- 
versed. 

All  the  Justices  concurring. 


John  Dotlb  et  al.  v.  Hugh  Botlb. 

Abbbst  akd  Bail;  Action  on  UndeHaHng;  Imprisonment  qf  Debtor;  Seo- 
Hon  511,  CwU  Code,  Construed.  It  is  not  a  fatal  defect  in  an  nndertaking 
given  under  section  611  of  the  code  of  civil  procedure,  that  it  teMB  to 
show  th&t  the  debtor  was  actually  ill  jail,  provided  it  shows  that  be  had 
actually  been  arrested  under  the  writ  of  execution,  and  was  then  in  the 
custody  of  the  officer.  The  word  *' imprisoned/'  aa  used  in  said  section, 
is  broad  enough  to  include  any  actual  arrest  and  detention  by  the  sheriff, 
whether  in  or  out  of  the  jail. 

The  case  of  LyUe,  AdmW,  v,  Davis,  2  Ohio,  277,  considered,  and 

disapproved.  4 
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Mrror  from  Saline  Disiriet  OowrU 
BoYLB  filed  in  the  district  court  his  piitition  against  John 
Doyle  and  L.  J.  Grants  which,  after  the  proper  caption  and 
title,  is  as  follows : 

'^  The  plaintiff  shows  to  the  courc,  aud  alleges^  that  ou  tho 
2d  day  of  June  1874,  he  obtained  a  judgment  by  the  consid- 
eration of  the  district  court  of  Saline  county,  duly  rendered 
against  one  James  Quinn,  in  the  sum  of  $770,  and  the  further 
sum  of  $56.60  costs  of  said  suit,  and  interest  on  said  judg- 
ment from  date  thereof  at  the  rate  of  ton  per  cent,  per  annum; 
that  on  the  10th  of  said  June,  by  the  consideration  of  said 
court,  plaintiff  obtained  an  execution  against  the  person  of 
the  said  James  Quinn,  on  said  judgment,  which  said  execu- 
tion against  the  person  was  duly  issued  and  directed  and  de< 
livered  to  the  sheriff  of  said  Saline  county ;  that  said  sheriff,  by 
virtue  of  said  execution,  afterward  on  the  11th  day  of  said 
June,  at  2  o'clock  p.  m.  of  said  day,  arrested  the  said  James 
Quinn  in  said  county  of  Saline;  that  the  said  James  Quinn, 
and  the  said  John  JDoyU  and  L.  J.tGranif  defendants  herein, 
as  his  sureties,  afterward  on  the  11th  of  said  June,  at  four 
o'clock  p.  M.  of  said  day,  the  said  James  Quinn  being  then  in 
the  custody  of  said  sheriff  as  a  prisoner  as  aforesaid,  in  Saline 
county,  made  and  executed  an  undertaking,  which  was  ap- 
proved by  the  said* sheriff,  and  the  said  defendants,  under 
their  hands,  thereby  covenanted  and  agreed  with  the  plaintifi 
that  if  the  said  James  Quinn  should  go  beyond  prison  bounds, 
to-wit,  beyond  the  boundary  of  the  said  Saline  county,  before 
being  discharged  according  to  law,  they,  the  said  sureties, 
v^ould  pay  to  Hugh  Boyle,  uie  plaintiff  herein,  the  said  sum  of 
$770,  said  judgment,  together  with  $56.00  costs  therein,  and 
all  costs  that  should  accrue  on  said  judgment,  and  interest  on 
eaid  judgment;  that  by  reason  of  said  bond  so  given  and  ap- 
proved, the  said  James  Quinn  was  by  said  sheriff  released 
from  said  custody,  and  allowed  to  go  without  hinderance  from 
said  imprisonment;  that  on  the  12th  day  of  July  1874,  the  said 
James  Quinn  went  beyond  said  prison  bounds,  and  left  the  said 
county  of  Saline  for  parts  unknown,  before  being  discharged 
according  to  law;  that  said  James  Quinn  has  never  been  dis- 
charged according  to  law;  that  no  part  of  said  judgment  has 
ever  been  paid;  that  a  copy  of  said  undertaking  is  hereto  at- 
tached and  made  a  part  of  this  petition;  that  said  plaintiff  oh 
the  18th  day  of  said  July,  caused  an  execution  to  be  issued  on 
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said  judgment,  and  delivered  to  the  sheriff  of  said  Saline 
county,  which  was  afterward  duly  returned  wholly  unsatisfied. 
Wherefore,  plaintiff  prays  judgment  against  the  said  defend- 
antfl  for  the  sum  of  $826.60,  and  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum  from  the  2d  day  of  June  1874,  with 
costs  of  suit  and  collection.'* 

The  undertaking  mentioned  in  said  petition,  is  in  the  words 
and  figures  following; 

"Whereas,  in  a  certain  action  in  the  district  court  of  Saline 
county,  Kansas,  wherein  Hugh  Boyle  is  plaintiff,  and  James 
Quinn  is  defendant,  the  said  Hugh  Boyle,  on  the  2d  day  of 
June  1874,  obtained  a  judgment  against  the  said  James  Quinn 
in  the  sum  pf  seven  hundred  and  seventy  dollars,  and  the  fur- 
ther sum  of  fifky-six  dollars  and  sixty  cents  costs  of  suit;  and 
whereas  the  said  Hugh  Boyle,  on  the  10th  day  of  June  1874, 
by  the  consideration  of  said  court,  obtained  an  execution 
against  the  person  of  the  said  judgment-debtor,  said  James 
Quinn,  on  said  judgment,  and  whereas  the  said  James  Quinn 
has  on  said  execution  been  arrested,  and  is  now  in  the  custody 
of  the  sheriff  of  said  SaliEe  county:  Now  therefore,  we,  the 
said  James  Quinn  as  principal,  and  John  Boyle  and  L.  J. 
Grant  as  sureties,  hereby  undertake  to  said  Hugh  Boyle,  and 

Sromise  and  agree,  and  hereby  bind  ourselves,  that  if  said 
ames  Quinn  shall  go  beyond  prison  bounds,  to-wit,  beyond 
the  boundary  of  the  said  Saline  county  before  being  dis- 
charged according  to  law,  we,  the  said  sureties,  will  pay  to 
the  said  Hugh  Boyle,  plaintiff,  the  said  sum  of  seven  hundred 
and  seventy  dollars,  said  judgment,  together  with  fifty-aix 
dollars  and  sixty  cents  costs  thereon,  and  all  costs  that  shall 
accrue  on  said  judgment,  and  all  interest  on  said  judgment 
"In  witness  whereof  we  have  hereunto  subscribed  our 
names  this  11th  day  of  June  1874. 

"Jambs  Quinn, 
"John  Doyle, 
"L.  J,  Grant." 

Doyle  and  Ghrant  demurred  to  said  petition,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  demurrer  was  overruled  by  the  district  court,  at 
the  November  Term  1876.  The  subsequent  pleadings  and 
proceedings  are  sufficiently  stated  in  the  opinion.  Defend* 
aats  Doyle  and  Orant  bring  the  case  here  on  error. 
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J".  <?.  MohleTy  for  plaintiffs  in  error* 
John  Foster^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brswer,  J. :  This  was  an  action  on  an  undertaking  given 
under  section  511  of  the  code  of  civil  procedure.  (Gten.  Stat, 
p.  730.)  A  demurrer  to  the  petition  was  overruled;  and  this 
IB  the  first  alleged  error:  the  undertaking  is  copied  in  the  pe- 
tition, and  the  specific  objection  is,  that  it  does  not  show  that 
the  party  for  whom  it  was  given  was  actually  in  jail.  '  The  lan- 
guage of  the  statute  is,  "any  person  imprisoned  under  the 
provisions/'  etc.,  while  the  recital  of  the  undertaking,  as  well 
as  the  averment  of  the  petition,  is — "has  been  arrested  and  is 
now  in  the  custody  of  the  sheriff,"  etc.  In  support  of  this 
objection  the  cafee  of  LytU  v.  Davis,  2  Ohio,  277,  decided  in 

'  1826,  is  cited.  And  this  case  it  must  be  conceded  is  very 
strongly  in.  point  In  it  it  was  held  that  a  bond  given  for 
prison  limits  was  void  unless  the  defendant  was  actually  in 
prison,  and  that  fact  was  recited  in  the  bond.  The  binding 
authority  of  this  decision  is  invoked  upon  the  rule  laid  down 
in  Semis  v.  Becker,  1  Kas.  248,  that  where  one  state  borrows 
or  adopts  a  statute  of  another,  it  is  presumed  to  take  it  with 

'  the  construction  placed  upon  it  by  the  judiciary  of  that  state. 
That  rule  is  hardly  applicable  ii^  this  case,  for  the  statute  then 
in  force  in  Ohio  differs  materially  from  ours,  as  well  as  from 
the  later  statute  of  that  state.  True,  there  is  a  general  simi- 
larity, as  there  is  between  the  statutes  of  many  states  bearing 
upon  this  subject-matter,  or  indeed  upon  almost  any  given 
subject;  and  the  word  "imprisoned,**  upon  which  special  reli- 
ance was  placed  by  the  court  in  that  case,  appears  in  our  stat* 
ute  as  well  as  in  the  later  one  in  Ohio.  But  there  is  no  such 
identity,  actual  or  substantial,  that  it  can  be  presumed  that  our 
legislature  simply  adopted  the  old  Ohio  statute,  or  intended  to 
transfer  that  statute,  with  the  constructions  it  had  received,  to- 
tfiis  state.  Again,  the  construction  of  a  single  clause  or  sec-- 
tion  is  often  affected  by  the  general  system  of  the  lawo£  whiiofii 


Digitized  by 


Google 


172 SUPREME  COURT  OF  KANSAS, 

Doyle  V.  Boyl^ 

it  i8  a  part  And  it  will  be  remembered  that  there  has  been 
goiug  on  for  yeara  a  wonderful  cbauge  in  the  provisious  of 
law  concerning  imprisonment  for  debt  At  the  time  of  that 
decision  the  law  still  allowed  imprisonment  for  debt,  though 
it  must  be  conceded  it  was  departing  from  the  hardships  of 
the  common  law.  Section  15  of  art.  8,  of  the  Ohio  coostitu- 
tion  of  1802,  was  then  in  force  as  follows: 

*^  The  person  of  a  debtor,  where  there  is  not  sU'uiig  pre- 
sumption of  fraud,  shall  not  be  confined  in  prison^  after  deliv- 
ering up  bis  estate  for  the  benefit  of  his  creditor  or  creditors, 
in  such  manner  as  shall  be  prescribed  bj  law." 

Kow  neither  Eansas  nor  Ohio  tolerates  imprisonment  tor 
debt  except  for  fraud.  Const  Ohio,  §  15,  art  1;  Const  Eansas, 
Bill  of  Rights,  §  16.  This  practically  excludes  imprisonment 
except  as  a  punishment  for  acts  criminal,  or  ^ri^o^' criminal,  and 
leaves  the  unfortunate  but  honest  debtor  free  from  any  posisd- 
bility  of  personal  restraint  Kow  the  construction  then  given 
to  words  and  phrases  in  the  statutes  concerning  imprisonment 
for  debt,  while  perhaps  just  and  fair  when  considered  in  refer- 
ence to  the  general  policy  of  the  law,  might  be  open  to  severe 
criticism  if  insisted  upon  when  used  in  statutes  framed  under 
an  entirely  different  policy.  We  do  not  feel  therefore  bound 
to  follow  that  decision  in  the  meaning  given  to  the  word  '^  im- 
prisoned." We  see  no  reason  why  a  party  should  be  actually 
put  into  a  jail,  and  locked  up  before  he  is  permitted  to  avail 
himself  of  that  statute.  The  term  "imprisoned,"  is  not  gen- 
erally so  limited.  Does  not  the  action  of  false  imprisonment 
lie  for  any  illegal  apprehension  and  detention?  Bouvier  says 
in  his  Dictionary,  vol.  1,  p.  612,  that  "as  to  what  will  amount 
to  an  imprisonment,  the  most  obvious  modes  are  coufinement 
in  a  prison,  or  a  private  house;  but  a  forcible  detention  in  the 
street,  or  the  touching  of  a  person  by  a  peace  officer  by  way 
of  arrest,  are  also  im{)ri8onment8."  It  is  doubtless  true,  tbat 
there  must  be  an  actual  arrest  and  detention;  that  there  is  In 
this  respect  no  mere  constructive  imprisonment;  that  as  held 
in  the  case  of  Henry  v.  Adumsoriy  6  Bar.  &  Cress.  528,  the  mere 
execution  and  sending  of  a  bail-bond  by  a  defendant  on  receiv- 
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ing  a  message  from  a  sheriff  that  he  has  a  writ,  makes  no  im- 
prisonment. Again,  it  is  a  well-known  fact  that  many  counties 
in  this  state  have  heen  at  different  times  without  any  jail,  and 
special  provision  is  made  for  confinement  in  the  jail  of  one 
county  of  personq  charged  with  crime  in  other  counties  desti- 
tute of  jails.  (Gen,  Stat.  532,  §  16.)  But  there  is  no  such  pro- 
vision as  to  persons  arrested  on  civil  process.  And  as  counsel 
pertinently  asks,  "must  the  sheriff  wait  till  a  jail  is  erected  be- 
fore he  is  authorized  to  accept  the  bond  ? "  It  is  made  the 
duty  of  the  sheriff  having  process  against  the  person  "to 
arrest  such  debtor  and  commit  him  to  the  jail  of  the  county 
until  he  pay  the  judgment,  or  is  discharged  according  to  law.^' 
(Gen.  Stat.  p.  728,  §  505.)  The  sheriff  is  by  law  the  keeper  of 
the  jail.  (Gen.  Stat.  p.  580,  §  8.)  Now  from  the  moment  of 
the  arrest  until  the  final  discharge,  the  debtor  is  in  the  custody 
of  the  sheriff,  and  is  equally  in  his  custody  whether  before  or 
affer  he  has  crossed  the  threshold  of  the  jail.  What  difference 
then  whether  the  bond  be  executed  before  or  after  he  has  so 
crossed?  ,  The  purpose  of  the  statute  was  to  give  to  the  debtor 
taken  under  process  the  limits  of  the  county  in  which  to  labor 
or  carry  on  business,  so  as  to  make  the  debt  and  at  the  same 
time  prevent  his  going  beyond  the  reach  of  process  and  the 
watch  t)f  the  creditor.  That  pui-pose  is  accomplished  if  the 
debtor  is  permitted  to  give  bond  as  soon  as  taken  into  custody. 
We  see  no  good  reason  for  limiting  the  meaning  of  the  word 
*^ imprisoned"* to  actual  confinement  in  the  jail,  but  think  it 
may  fairly  be  construed  as  denoting  the  actual  detention  by 
the  sheriff  under  the  writ;  and  when  a  debtor  is  so  seized  and 
held,  it  seems  to  us  he  may  be  considered,  in  the  language  of 
the  statute,  as  one  "imprisoned  under  the  provisions  of  this 
article."  There  was  no  error  therefore  in  overruling  the  de- 
murrer to  the  petition. 

Afterward  the  defendants  filed  an  answer  setting  up  two  de- 
fenses, the  first  specifically  alleging  that  Quinn  was  not  put 
into  jail  by  the  sheriff,  and  the  other  alleging  a  surrender  by 
the  sureties  to  the  sheriff.  A  demurrer  to  these  two  defenses 
was  sustained,  and  this  is  alleged  as  error.    But  counsel  in  his 
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brief  fails  to  point  out  wherein  he  claims  there  was  error  other 
than  in  the  matter  already  considered  by  us,  and  we  shall  cer- 
tainly not  seek  to  find  errors  when  counsel  has  found  none. 

After  the  demurrer  to  the  answer  was  sustained,  there  was 
no  issue  of  fact  to  be  tried. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


J,  M.  Adams  v.  Jbssb  Bvaks  et  oL 

Residence;  DomicUe;  Intention  to  Change.  In  order  to  effect  a  change  of 
residence,  there  must  exist  both  the  intention  to  change,  and  the  fact  of 

.  remoyal.  Neither  is  safficient  alone.  lAnUbaugh  o.  Bank,  3^103;  Bal' 
linger  «.  Lanlier,  15-608.] 

Error  from  Barbour  District  GowrL 

An  order  of  attachment,  sued  out  by  Adams  against  JBhcms 
and  others,  was  dissolved  by  the  district  judge,  at  chambers, 
on  the'  13th  of  September  1876.  Adams^  plaintiff,  brings  the 
case  here.     The  facts  are  stated  in  the  opinion. 

Adams  ^  AUen^  and  Van  Winkle  ^  Hurdy  for  plaintiff 
J.  T.  WhitelaWy  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brbwer,  J. :  This  was  an  action  in  which  an  attachment 
was  issued,  and  levied  upon  the  property  of  the  defendants. 
The  grounds  of  the  attachment  are  thus  stated  in  the  affidavit 
therefor: 
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*'  That  the  said  defendant  Jedae  Evans  is  a  non-resident  of 
the  state  of  Kansas,  and  that  said  oanse  of  action  arose  wholly 
within  the  limits  of  the  state  of  Kansas,  and  that  said  defend- 
ants are  about  to  remove  their  property,  or  a  part  thereof,  ont 
of  the  jurisdiction  of  this  court  with  the  intent  to  defraud 
their  creditors." 

A  motion  was  made  upon  affidavits  to  vacate  the  attach- 
ment This  motion  was  sustained,  and  this  ruling  of  the  dis- 
trict court  is  the  error  complained  o£  As  the  testimony  waa 
all  in  affidavits,  it  comes  before  us.  in  substantially  the  same 
manner  as  before  that  court.  And  the  question  presented  fbr 
our  consideration  is  one  of  fact,  and  that  is,  whether  the 
charges  in  the  affidavits  for  attachment  are  sustained  by  the 
testimony.  And  it  seems  to  us  that  so  far  as  the  non- 
residence  of  the  defendant  Evans  is  concerned,  it  is  cleaijly 
Busjtained.  The  principal  testimony  for  the  plaintiff  is  the  foU 
lowing  affidavit,  which  is  signed  and  sworn  to  by  eleven 
witoesses: 

^T\tle,  and  Venue.)  "The  undersigned  [naming  the  affianiSj} 
being  duly  sworn,  upon  their  oaths  say,  that  they  are  each 
acquainted  with  Evans  and  Nelson,  •  the  defendants  in  th6 
above  cause;  that  on  or  about  the  10th  day  of  August  1876, 
and  at  ^fterent  times  at  or  near  Sun  City,  Kansas,  Charles 
Nelson,  one  of  the  defendants  in  the  above  cause,  said  in  the 
presence  and  hearing  of  said  affiants,  that  it  was  his  intention 
to  remove  all  the  cattle  from  this  county,  so  that  if  anything 
happened  they  would  have  no  hold  whatever  upon  him,  and 
that  he  did  not  intend  to  keep  said  cattle  in  said  county,  but 
intended  to  remove  them  for  the  purpose  above  stated;  that 
the  said  Charles  Nelson  af  different  times  in  the  said  county 
of  Barbour,  Kansas,  and  at  or  near  Sun  City,  made  said  state- 
ments in  the  presence  of  said  affiants,  and  other  statements  of 
like  effect;  and  that  said  Jesse  Evans'  residence  is  in  the  state 
of  Texas,  and  was  at  the  time  of  the  commencement  of  this 
suit,  and  he  is  now  a  resident  of  said  state  of  Texas;  and  that, 
he  repeatedly  said,  in  the  presence  and  hearing  of  affiants^ 
near  Sun  City,  Barbour  county,  Kansas,  in  the  month  of  May 
1876,  that  his  family  were  residing  in  said  state  of  Texas,  arid 
that  he  would  move  his  family  into  Barbour  county  if  they 
had  good  school  accommodations  near  here,  and  that  his  fam* 
ily  were  in  the  state  of  Texas,  residing  there;  and  that  said 
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defendants  said  that  they  would  dispose  of  and  remove  their 
property  before  they  could  get  any  hold  of  them  in  mi?  of 
these  cases;  and  that  the  said  Evans  was  an  actual  and  bona 
fide  resident  of  Texas  at  the^  time  said  defendant  Nelson  made 
said  statements,  and  has  been  since  that  time,  and  that  they 
could  do  nothing  with  them  here.  Affiants  say  they  are  all 
residents  of  Barbour  countv,  Kansas.  Affiants  say  that  said 
statements  were  made  in  the  presence  and  hearing  of  theee 
affiants;  and  each  of  said  defendants  said  in  hearing  and  pres- 
ence of  these  parties,  about  the  month  of  May  or  August  1876, 
that  if  anything  came  up,  or  if  any  suits  were  to  be  com- 
menced, they  would  remove  their  cattle  or  dispose  of  them  bo 
as  to  defeat  any  action  that  might  be  commenced  against 
them." 

The  strongest  counter  testimony  is  the  affidavit  of  the  coun- 
sel of  defendant  Evans,  as  follows: 

(jTOfe,  and  Venue.)  "James  E,  Whitelaw,  being  sworn,  says, 
that  he  is  counsel  for  Jesse  Evans,  one  of  the  above-named 
defendants,  and  knows  that  he  is  a  resident  of  the  state  of 
Kansas;  that  the  said  Jesse  Evans  has  bought  and  entered  a 
domicile  and  improved  a  homestead  in  Barbour  county,  Kan- 
sas, and  is  now  in  the  state  of  Texas  for  the  purpose  of  bring- 
ing his  family  into  and  permanently  residing  in  said  state  of 
Kansas." 

There  are  some  affidavits  more  or  less  clearly  tending  to 
show  an  intention  on  the  part  of  Evans  to  remove  to  Kansas; 
but  that  it  was  the  intention  merely,  not  as  yet  carried  into 
effect,  is  shdwn.  Now  in  order  to  accomplish  a  change  of  res- 
idence, there  must  be  not  only  the  intention  to  change,  but 
the  fact  of  removal.  Neither  is  sufficient  without  the  other. 
(Ballinger  v.  Lantiery  16  Kas.  608.)  Hence  the  attachment 
should  have  been  sustained  as  to  Evans  upon  the  ground  of 
'  non-residence. 

Upon  the  other  charge,  which  affects  both  defendants,  the 
plaintiff's  case  is  contained  in  the  affidavit  quoted.  The  de- 
fendants file  the  affidavit  of  eleven  persons  showing  acquaint- 
ance with  defendants,  and  stating  positively  that  defendants 
have  no  intention  of  removing  their  property,  or  any  part 
thereof — the  affidavit  of  nine  other  parties,  substantially  cor- 
roborating these  statements — and  the  affidavit  of  still  four 
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Others,  tending  to  show  a  financial  standing  sufficient  to  pre- 
clude the  idea  of  any  desire  or  attempt  to  escape  responsibility 
by  a  disposition  of  property.  We  cannot  see  that  there  is 
such  a  clear  preponderance,  if  indeed  there  be  any,  as  would 
justify  a  reversal  of  the  ruling  of  the  court  in  this  respect. 

The  case  will  therefore  be  remanded,  with  instructions  to 
sustain  the  motion  and  vacate  the  attachment  so  far  as  the  de- 
fendant Nelson  is  concerned,  and  to  overrule  it  as  to  the  other 
defendant.     The  costs  of  thi&  court  will  be  divided. 

All  the  Justices  concurring. 


B.  F.  Hudson  v.  H.  C.  Solomon. 

1.  Elvotios;  Kvidbncb;  BattoU  Oast;  Official  CbnvoM.  As  between  the  bal- 
lots cast  at  an  election,  and  a  canvass  of  those  baUots  by  the  election 
officers,  the  former  are  the  primary,  the  controlling  evidence. 

2. In  order  to  continue  the  ballots  controllmg  as  evidence,  it 

mast  appear  that  they  have  been  preserved  in  the  manner  and  by  the 
officers  prescribed  in  the  statute,  and  that  while  in  such  custody  they 
have  not  been  so  exposed  to  the  reach  of  unauthorized  persons  as  to 
afford  a  reasonable  probability  of  their  having  been  changed  or  tam- 
pered with.  [SUUe  V.  MarsUm,  6-524;  ^aU  v.  Stevetu,  23-458 ;  Jonet  v.  CcUd- 
well,  21-189;  Darey  v.  Lynn,  31-758.] 

^  Original  Proceedings  in  Quo  Warranto. 

Action  in  the  nature  of  quo  warranto^  brought  originally  in 
this  court  by  Hudson^  as  plaintiff,  to  try  the  title  to  the  office 
of  city  attorney  of  the  city  of  Atchison,  held  and  occupied  by 
Solomon^  defendant.  An  election  was  held  in  said  city  for  city 
officers  on  the  8d  of  April  1877.  Plaintiff  and  defendant 
were  opposing  candidates  for  city  attorney.  The  city  council, 
sitting  as  a  board  of  canvassers,  canvassed  Ihe  returns  from 
the  several  wards,  and  declared  the  result  for  city  attorney  as 
follows: 

FIntWard.   Second  W.   TliirdW.    FoorthW.   Totau. 

B.  F.  HuDBOK 90   120   197   264   661 

H.C.  Solomon, 187   100   200   244   681 

IT— ]»  Ka%. 


Digitized  by 


Google 


178  SUPREME  COURT  OF  KANSAS. 

Hudson  V.  Solomon. 

The  plaintiff  in  hia  petition  lalleges  that  he  received  148 
votes,  and  defendant  100  votes,  in  the  second  ward;  that  the 
judges  and  clerks  of  election  through  mistake,  misconduct,  or 
fr&ud,  failed,  revised,  and  neglected  to  count  or  record  28  votes 
legally  and  lawfully  cast  for  said  plaintiff  for  said  office,  and 
that  said  judges  and  clerks  of  election  in  said  second  ward 
through  mistake,  misconduct,  or  fraud,  reported  and  returned 
that  plaintiff  received  only  120  votes  in  said  ward,  when  in 
truth  and  in  fact  he  received  in  said  ward  148  votes,  and  was 
duly  and  legally  elected  to  said  office  of  city  attorney,  and  is 
duly  entitled  to  said  office,  and  authorized  to  discharge  the 
duties  of  and  to  hold  and  enjoy  the  same,  by  reason  of  said 
election;  that  the  defendant,  well  knowing  the  fact,  wrong- 
fully and  unlawfully  obtained  the  certificate  of  election  to  sud 
office,  usurped  and  intruded  himself  into  said  office,  and  ever 
since  the  7th  of  April  1877,  has  unlawfully  held,  used  and  ex- 
ercised the  said  office,  and  the  franchises  and  privileges  thereto 
belonging.  Plaintiff  demanded  that  judgment  of  ouster  from 
said  office  be  pronounced  against  the  defendant,  and  that  plain- 
tiff be  adjudged  to  be  entitled  thereto^  and  put  into  possession 
thereof.  Judgment  was  also  asked  in  favor  of  plaintiff  and 
against  defendant  for  $1,000  damages.  The  defendant  an- 
swered, denying  all  fraud,  mistake,  and  misconduct  on  the 
part  of  the  election  officers,  and  in  the  count  and  return  of  the 
vote  in  said  second  ward,  alleging  that  plaintiff  received  only 
120  votes  therein,  and  not  148  votes,  as  claimed.  It  was  ad- 
mitted that  there  were  only  four  wards  and  voting  precincts  in 
the  city,  and  that  the  returns  from  the  first,  third,  and  fourth 
wards  were  correct.  Defendant  claimed  to  be  elected  by  a 
majority  of  20  votes.  Defendant's  answer  also  alleges,  tiiat 
after  the  election  the  ballots  were  taken,  exposed  and  altered 
by  unauthorized  persons,  and  carelessly  left  open  in  the  office 
of  the  city  clerk  of  said  city  for  the  unauthorized  inspection 
and  manipulation  of  any  person  who  might  choose  to  change, 
erase,  or  interfere  with  said  ballots,  and  by  reason  thereof  de- 
fendant claims  this  court  cannot  go  behind  the  count  and  re- 
sult as  certified  to  by  the  election  offipers.     The  answer  then 


Digitized  by 


Google 


JULY  TERM,  1877.  1^9 

Opinion  of  the  Goart. 

alleges  that  a  certificate  of  election  was  issued  to  defendant, 
and  that  he  qualified  and  entered  upon  the  duties  of  said  office 
on  April  7tb,  and  has  ever  since  occupied  and  held  the  same. 
It  also  denies  the  right  of  plaintiff  to  said  office,  and  prays 
judgment  for  defendant.  By  stipulation  of  parties,  a  reply  to 
said  answer  was  considered  as  being  filed,  denying  all  allega- 
tions or  averments  of  any  new  matter^  or  any  matter  inconsist- 
ent with,  the  plaintiff's  petition,  or  set  np  as  constituting  any 
defense  to  said  action,  or  as  contradictory  thereto-  •  . 

A  trial  was  had  before  the  court,  upon  oral  and  written  tes^ 
timony,  and  the  ballots  cast  at  such  election  in  said  second 
ward  were  produced  and  recounted  and  canvassed.  The  count 
made  under  the  direction  of  the  court,  and  the  material  facts^ 
are  fully  stated  in  the  subjoined  opinion.  Elaborate  brie& 
were  filed,  discussing  many  questions  incident  to  the  case  be- 
aides  those  decided  by  the  court 

Eoerest  ^  Waggener^  for  plaintiff. 

H.  C.  Solomon  J  and  Wm.  R.  Smithy  for  defendant.  . 

The  opinion  of  the  court  was  delivered  by 

Brbweb,  J.:  The  question  in  this  case  is  as  to  the  number 
of  votes  received  by  the  two  gentlemen,  parties  to  this  action, 
respectively,  in  the  second  ward  of  the  city  of  Atchison,  at  the 
last  city  election,  for  the  office  of  city  attorney.  The  canvass 
as  made  by  the  judges  and  clerks  of  election  on  the  nigtit  of 
the  election  gave  Mr.  Hudson  one  hundred  and  twenty,  and 
Mr.  Solomon  one  hundred  votes.  This,  in  conjunction  with 
the  votes  in  the  other  wards,  elected  Mr.  Solomon  by  twenty 
majority.  A  recount  of  the  ballots  made  in  the  presence  and 
under  the  direction  of  the  justices  of  this  court  gave  Mr.  Hud- 
son 143  and  Mr.  Solomon  100  votes.  In  addition,  there  was 
found  one  ballot  probably  intended  for  Mr.  Hudson*,  but  which 
owing  to  the  manner  in  which  different  parts  of  it  were 
pinned  together  was  not  counted  by  us  aa  cast  for  either. 
This  would  elect  Mr.  Hudson. 

The  qaestion  thto  is,  which  should  obtain— ^ the  canvass  of 


Digitized  by 


Google 


180  SUPREME  COURT  OF  KANSAS, 

Hudson  Y.  Solomon. 

the  election  officers,  or  the  result  as  shown  by  the  ballots  them- 
selves? It  is  a  primary  rule  of  elections,  that  the  ballots  cot.« 
stitute  the  best,  the  primary  evidence,  of  the  intentions  and 
choice  of  the  voters.  Stale  ex  rtL  v.  Judge^  ^.,  18  Ala.  805; 
People  ex  rel.  v.  Holdeny  28  Cal.  128;  McCrary  on  Elections, 
§§291,489;  Cooley's  Const.  Lim.,  p.  626.  In  the  case  from 
California,  the  court  uses  this  language:  '^Intrinsically  consid- 
ered, it  must  be  conceded  that  the  ballots  themselves  are  more 
reliable,  and  therefore  better  evidence  than  a  mere  summary 
from  them.  Into  the  latter,  errors  may  find  their  way;  but 
with  the  former  this  cannot  happen.  The  relation  between  the 
two  is  at  least  analagous  to  that  of  primary  and  secondary  evi- 
dence.'^ A  canvass  is  but  a  count  of  the  ballots,  a  convenient 
and  expeditious  method  of  determining  the  choice  of  the  peo- 
ple as  disclosed  by  the  ballots,  and  therefore  but  secondary 
evidence.  The  necessities  of  the  case  make  it  prima  facie  evi- 
dence, but  unless  expressly  so  declared  by  statute,  it  is  never 
conclusive.  The  State  ex  rd.  v.  Marstoriy  6  B[as.  524;  Russell  v. 
The  Staie^  11  Kas.  308.  As  between  therefore  the  ballots  them- 
selves, and  a  canvass  of  the  ballots,  the  ballots  are  controlling. 
This  is  of  course  upon  the  supposition  that  we  have  before  us 
the  very  ballots  that  were  cast  by  the  voters.  And  this  pre- 
sents the  difficult  question  in  this  case.  For,  as  under  the 
manner  of  our  elections  there  is  nothing  upon  the  &ce  of  a 
ballot  to  identify  it  as  cast  by  any  particular  voter,  or  even  as 
actually  used  at  any  election,  nothing  to  distinguish  one  ballot 
from  another  of  those  cast  by  the  members  of  the  same  party, 
as  no  file-mark  or  other  mark  is  made  in  the  canvass  or  other- 
wise after  the  election  upon  any  ballot  by  which  its  actual  use 
at  such  election  may  thereafter  be  established,  and  as  at  any 
election  there  is  always  a  large  surplus  of  unused  ballots,  it  is 
evident  that  if  opportunity  were  offered  ballots  might  be  with- 
drawn from  the  box  and  others  substituted  with  but  little 
chance  of  detection.  Thus  in  the  case  before  us,  if  there  was 
but  a  single  officer  to  elect,  and  but  a  single  name  on  the  bal- 
lot, how  easily  could  one  having  access  to  the  box  throw  in 
twenty-three  or  four  additional  ballots,  and  thus  bring  about 
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the  very  difference  that  appears  before  us  now?  And  who 
could  thereafter  tell  which  were  actually  voted,  and  which 
Bubsequently  thrown  in  ?  The  ballot  then  upon  its  foce  con- 
taining no  marks  of  identification,  we  must  look  aliunde  for 
evidence  of  the  identity  of  those  offered  and  counted  before  us 
with  those  actually  cast  at  the  election.  And  this  evidence  we 
£nd  in  the  testimony  as  to  the  manner  in  which  the  ballots 
have  been  preserved,  a  comparison  of  the  canvass  made  as  to 
all  the  officers  voted  for  at  that  election  with  the  result  as 
shown  by  the  ballots,  and  certain  other  circumstantial  evidence. 
And  first,  as  to  the  preservation  of  the  ballots.  It  appears 
that  at  the  night  of  the  election,  as  the  ballots  were  called  ofi 
they  were  strung  on  a  thread,  as  prescribed  by  the  statute; 
(Gen.  Stat.,  p,  403,  §20;)  that  this  was  done  publicly  by  the 
judges,  in  presence  of  several  spectators;  that  after  the  can- 
vass thus  publicly  made  had  been  completed/ the  ballots  as 
strung  together  were  sealed  up  in  an  envelope,  duly  marked 
and  directed  to  the  city  clerk,  and  with  the  poll-books  depos* 
ited  in  the  ballot-box.  This  box  bad  two  covers — one  an 
inside  sliding  cover,  fastened  by  a  screw,  and  the  other  an 
outside  lifting  cover,  fastened  by  a  padlock.  Both  covers 
were  fastened,  and  the  box  and  key  entrusted  to  Mr.  N.  A. 
Maher,  one  of  the  judges  of  election,  to  be  by  him  delivered 
to  the  city  clerk.  It  appears  that  after  the  canvass,  which 
was  finished  late  in  the  evening,  he  carried  the  box  with  him 
to  the  office  of  "  The  Champion,"  where  were  gathered  quite 
a  number  of  persons  to  hear  the  election  news.  After  tarry- 
ing there  awhile  he  went  home,  taking  the  box  with  him. 
He  kept  the  box  in  his  house  until  the  afternoon  of  the  next 
day,  when  he  carried  it  to  the  office  of  the  city  clerk,  and  de- 
livered it  to  him.  While  Mr.  Maher  had  it  in  his  house  it 
was  deposited  in  his  sleeping-room,  and  the  key  carried  in 
his  pocket.  Mr.  Barker,  who  was  city  clerk  at  the  time,  re- 
tained it  in  his  office  and  custody  for  six  days,  when  he  was 
succeeded  in  office  by  the  present  incumbent,  Mr.  White,  by 
whom  it  has  since  been  kept,  part  of  the  time  in  his  office,  and 
part  of  the  time  in  the  vaults,  of  a  bank.    Four  days  after  Mr. 
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White  received  it^  he  placed  some  tape  around  the  box,  and 
sealed  it  at  the  corners,  and  the  seals  were  anbroken  when 
brought  into  oar  presence.  It  thus  appears,  that  from  the 
time  of  the  canvass  to  that  of  our  examination  the  ballots 
were  only  in  the  custody  of  three  pefsons,  each  of  whom  tes- 
tifies  that  they  were  not  handled  by  any  one  while  in  his 
custody.  It  appears  also,  that  the  box  in  which  were  these 
ballots  was  itself  unlocked  and  opened  but  four  times,  and 
then  only  for  the  purpose  of  taking  out  the  poll-books.  Now 
unless  we  impute  to  some  one  of  these  three  parties  inten- 
tional wrong  in  opening  or  permitting  to  be  opened  the  box, 
and  changing  or  permitting  to  be  changed  the  ballots,  and  in 
willful  false  swearing  upon  this  trial — and  there  is  not  the 
least  foundation  for  such  an  imputation — it  would  seem  that 
there  could  be  little  doubt  that  the  identical  ballots  cast  at 
that  election  have  been  preserved,  and  preserved  unaltered, 
and  were  those  examined  by  us.  But  it  is  said  that  there 
were  opportunities  for  reaching  and  opening  this  box,  and 
changing  the  ballots;  that  this  might  have  been  done  at  the 
"  Champion  '*  office,  at  the  house  of  Mr.  Maher,  or  in  the  city 
clerk's  office  prior  to  the  sealing  of  the  box  by  Mr.  White. 
It  is  true,  there  is  a  possibility  of  such  a  thing;  but  is  there 
any  probability  of  it?  Take  the  "Champion"  office  first,  and 
see  what  must  be  assumed.  This  was  the  same  night,  and 
immediately  after  the  canvass.  It  must  be  assumed  that  some 
one  had  a  motive.  This  implies  knowledge  of  the  result  of 
the  canvass  in  the  four  wards,  and  of  the  number  of  ballots  that 
must  be  changed.  It  must  be  assumed  also,  that  the  party 
having  motive  had  knowledge  of  the  presence  of  the  judge  of 
the  second-ward  election,  with  the  box  and  ballots,  in  the 
"Champion"  office,  and  had  possession  of  a  key  fitting  the 
lock  of  the  box — that  he  could  take  the  box  off  from  the 
desk  of  Col.  Martin,  upon  which  it  was  placed  by  Mr.  Maher, 
m  the  presence  of  Mr.  Maher  and  a  large  number  of  parties 
eager  about  election  matters,  that  he  could  take  the  box  out 
of  the  room,  unlock  it,  make  the  changes,  and  return  it  to  its 
place  upon  the  desk,  and  all  this  without  detection  and  ex- 
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posure.  This  is  so  ne^r  the  impossible  as  to  be  of  little  mo~ 
ment.  Perhaps  the  improbability  may  not  be  so  striking  as  to 
the  other  places  namj^d,  but  the  opportunity  afforded  waa  so 
slight,  that  it  seems  almost  like  trifiii^  with  language  to  speak 
of  it  as  an  opportunity. 

But  beyond  the  direct  testimony  aa  to  the  manner  of  keep- 
ing of  the  box  and  ballots,  there  is  indirect  evidence  of  value 
as  to  the  identity  of  the  ballots.  The  testimony  shows  tiiat 
they  were  strung  on  a  thread,  and  then  placed  in  a  sealed  en- 
velope. They  were  so  found  by  us.  It  also  shows  that  the 
straight  republican  tickets  ^ere  counted  first,  then  the  straight 
democratic,  and  then  the  scratched.  And  so  we  found  the  bal- 
lots arranged  on  the  thread.  Again,  there  were  sereral  offices 
to  be  filled  at  that  election,  and  each  ballot  had  the  names  of 
candidates  for  the  respective  offiqes.  So  we  had  a  count  made 
of  the  votes  cast  for  all,  so  as  to  compare  the  resiilt  with  the 
canvass.  We  found  the  proper  number  of  ballots  in  the  box, 
so  that  if  any  had  been  put  in  an  equal  number  had  been  taken 
out.  For  mayor,  the  canvass  gave  Mr.  Downs  282  votes;  our 
pount,  280.  For  police  judge,  the  canvass  gave  A.  Spalding 
164,  and  G.  Scoville  79  votes;  our  count  the  same.  For  mar- 
shal, the  canvass  gave  Tofte  180,  and  Dobson  111  votes;  our 
count,  Tofte  129,  and  Dobson  109.  For  treasurer  of  board  of 
education,  the  canvass  gave  A.  H.  Lanphear  285,  and  our  count 
286  votes.  For  member  of  the  board  of  education,  the  canvass 
gave  A.  F.  Martin  240,  and  our  count  285  votes.  For  city 
treasurer,  the  canvass  gave  Wm.  Bowman  142  votes,  and  J. 
M.  Lindley  82;  our  count.  Bowman  168,  and  Lindley  82.  So 
that  except  as  to  Bowman  for  treasurer,  and  Hudson  for  city 
attorney,  the  canvass  and  our  count  substantially  agreed.  If 
any  change  therefore  had  been  made  in  the  ballots  as  to  plain- 
tiff, it  must  have  been  so  made  as  not  to  increase  the  total 
number  of  ballots,  as  to  preserve  to  Mr,  Solomon  the  same 
number  of  votes,  to  add  28  votes,  to  Mr.  Hudson,  and  leave 
unchanged  the  votes  for  all  the  other  officers  except  one  of 
the  candidates  for. city  treasurer.  The  difficulty  of  accom- 
plishing this  can  only  be  fully  appreciated  by  one  who  sits 
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down  with  240  ballotB,  nearly  half  of  which  are  scratched,  and 
attempts  to  make  the  changes. 

But  again,  it  will  be  perceived  that  the  only  substantial  dif- 
ferences between  the  canvass  and  oar  count  are  in  the  votes 
cast  for  plaintiff  and  for  Mr.  Bowman.  Now  the  testimony, 
taken  by  deposition  long  before  our  count,  shows  that  at  the 
time  of  the  canvass  there  was  some  discrepancy  between  the 
two  clerks  in  tallying  the  votes  for  these  officers,  and  that  it 
was  claimed  that  Mr.  Tibbals,  one  of  the  clerks,  had  tallied 
too  many  votes  for  these  gentlemen,  and  an  attempt  was  made 
to  correct  his  tally-sheets.  An  examination  of  the  tally-sheet 
kept  by  Mr.  Tibbals  shows  that  he  tallied  155  votes  for  Mr. 
Hudson,  and  167  for  Mr.  Bowman;  but  the  tallies  made  by 
the  other  clerk,  Mr.  O^Keefe,  were  accepted  as  correct,  and 
Mr.  Tibbals'  sheet  corrected  accordingly.  It  is  not  pretended 
that  the  correction  was  made  by  a  recount  of  the  votes,  but 
simply  that  the  tallies  were  fixed  up  to  the  satisfaction  of  the 
judges.  Over  the  tallies  for  these  two  gentlemen  (as  they  ap- 
pear on  the  sheet  of  Mr.  O'Keefe)  appears  a  series  of  dots,  cor- 
roborating the  testimony  that  at  the  time  of  the  canvass  there 
was  some  trouble  about  the  tallies  for  these  officers.  All  this 
testimony  taken  together  forces  the  conviction  on  our  minds 
that  the  ballots  have  not  been  changed  or  tampered  with.  It 
is  true,  there  is  testimony  tending  in  the  other  direction,  the 
strongest  perhaps  being  that  of  a  disinterested  party,  who  was 
present  at  the  night  of  the  canvass  and  kept  a  tally  of  the  votes 
for  three  of  the  offices,  including  that  of  city  attorney,  as 
called  off  by  the  judges,  and  testifies  that  his  tally  corresponded 
with  the  result  as  shown  by  Mr.  O'Keefe's  sheet,  and  as  re- 
turned by  the  canvassing  officers.  But  it  is  not  to  be  presumed 
that  an  outsider,  having  no  interest  in  the  matter,  would  be  as 
careful  as  the  sworn  officers;  and  the  fact  is  established  by  the 
testimony,  and  patent  from  the  tally-sheets,  that  there  was  a 
discrepancy  between  the  two  clerks  as  to  these  two  offices;  and 
it  is  undisputed  that  the  discrepancy  was  attempted  to  be  cor- 
rected without  a  recount.  Other  testimony  of  the  judges  and 
clerks,  that  they  made  an  honest  canvass,  while  it  is  good  and 
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satiefiEtctory  evidence  of  the  honesty  of  their  intentions^  does 
not  preclude  the  posfiibility  of  a  mistake,  a  mistake  which 
their  own  tally-sheets  show  was  made  by  one  or  the  other  of 
their  clerks,  and  which  the  count  made  by  us  shows  resulted 
to  the  prejudice  of  the  plaintiff's  rights. 

Some  days  after  the  trial  had  been  completed,  and  the  case 
submitted  to  us  for  decision,  an  application  was  made  by  de- 
fendant to  reopen  the  trial  for  the  admission  of  farther  testi- 
mony. The  application  was  based  upon  these  facts:  The 
poll-books  show  the  casting  of  245  votes.  It  appeared  that 
one  ballot  was  rejected.  Our  count  gave  to  the  two  candidates 
243  votes.  Now  the  defendant  files  affidavits  to  the  effect,  that 
several  ballots  were  cast  upon  which  there  was  no  name  for 
city  attorney.  Such  testimony  might  be  very  important  If 
for  instance  it  could  be  clearly  established  that  five  ballots 
were  cast  with  the  name  of  no  one  thereon  for  the  office  of 
city  attorney,  the  inference  would  seem  irresistible,  that  the 
ballots  before  us  were  not  the  same  as  those  canvassed,  or  at 
least  not  untampered  with.  After  reflection,  and  with  some 
hesitation,  we  feel  constrained  to  overrule  the  application.  It 
was  not  claimed  as  a  right,  but  was  an  appeal  to  the  discretion 
of  the  court,  and  was  refused  principally  for  these  reasons. 
The  plaintiff's  petition  distinctly  gave  notice  of  this  question. 
It  conceded  that  100  votes  were  cast  for  Mr.  Solomon,  and 
alleged  that  148  votes  were  cast  for  Mr.  Hudson.  So  that  it 
would  plainly  tend  to  defeat  the  plaintiff's  case  to  show  that 
there  were  several  ballots  upon  which  was  the  name  of  neither 
candidate,  and  reference  was  made  to  this  fact  in  the  testimony. 
Now,  there  is  nothing  in  the  affidavits  to  show  any  good  rea- 
son why  this  testimony  was  not  introduced  upon  the  trial. 
Some  of  the  gentlemen  whose  affidavits  were  filed  were  wit- 
nesses already  sworn  and  examined.  The  defendant  is  too 
good  a  lawyer  not  to  have  seen  the  value  of  such  testimony. 
The  manner  in  which  he  has  conducted  this  case  shows  that 
he  thoroughly  understands  the  strong  points  in  his  favor,  and 
that  he  has  prepared  his  defense  with  care  and  industry. 
Again,  to  open  the  case  for  new  testimony  would  naturally 
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work  delay,  and  already  half  the  term  of  office  has  expired. 
Further  delay  shoald  only  be  granted  npon  the  clearest  show- 
ing. And  again,  the  testimony  offered  is  of  a  character 
which,  conceding  the  utmost  good  faith,  and  entire  honesty  of 
the  affiants,  our  knowledge  of  elections,  and  the  manner  of 
conducting  them,  satisfies  us  is  very  liable  to  be  weakened  if 
not  entirely  overthrown  upon  cross-examination. 

We  have  given  to  this  case  more  attention  than  perhaps  the 
importance  of  the  office  justifies.  The  contest  is  about  a  city 
office,  of  small  salary,  short  term,  and  not  the  highest  impor- 
tance. It  is  a  contest  which  we  think  ought  to  have  been  com- 
menced and  terminated  in  the  district  court  But  having  been 
brought  in  this  court,  it  has  given  us  an  occasion  for  examina- 
tion of  some  matters  of  importance  in  reference  to  elections, 
and  enables  us  to  lay  down  these  as  cardinal  rules  governing 
elections  and  election  contests: 

1st  As  between  the  ballots  cast  at  an  election,  and  a  canvass 
of  these  ballots  by  the  election  officers,  the  former  are  the  pri- 
mary,  the  controlling  evidence. 

2d.  In  order  to  continue  the  ballots  controlling  as  evidence, 
it  must  appear  that  they  have  been  preserved  in  the  manner 
and  by  the  officers  prescribed  in  the  statute,  and  that  while  in 
such  custody  they  have  not  been  so  exposed  to  the  reach  of 
unauthorized  persons  as  to  affi>rd  a  reasonable  probability  of 
their  having  been  changed  or  tampered  with. 

Judgment  will  be  entered  in  favor  of  the  plaintiff  for  the 
possession  of  the  office,  and  $478,  the  amount  of  salary  and 
fees  admitted  to  have  been  received  by  the  defendant  as  city 
attorney. 

All  the  Justices  concurring 
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C.   W,    MOORB   V.   E.   R.    CUTLBB. 

APPRAnsMnrr  of  Lands,  Sold  Under  Order  of  Sale,  cr  Execution,  Where 
real  estate  is  attached  in  an  action  instituted  upon  a  promissory  note 
containing  no  waiver  of  appraisementi  and  neither  the  judgment  nor  the 
order  of  sale  provides  that  such  real  estate  shall  be  sold  without  appraise- 
ment, and  the  proceedings  of  the  officer  making  the  sale  fail  to  show  any 
appraisement  of  the  property,  held,  that  the  district  court  erred  in  con- 
firming a  sale  of  real  estate  sold  under  such  order  of  sale  without  any 
valuation  as  required  by  statute. 

Error  from  Chautauqua  District  Court. 
All  the  facte  of  this  case  are  stated  in  the  subjoined  opin- 
ion. Section  468  of  the  civil  code,  Gen,  Stat.  716,  provides 
for  the  appraisement  of  lands  and  tenements  taken  in  execu- 
tion; and  §455  provides  that  no  such  property  shall  be  sold 
for  less  than  two-thirds  of  the  appraised  value.  But  these 
provisions  are  now  subject  to  the  provisions  of  ch.  66,  laws 
of  1872,  page  105.  This  latter  act  was  passed  and  approved 
March  1st  1872,  and  provides  that  where  the  words  "  appraise- 
ment waived,"  or  words  of  similar  import,  are  inserted  in  any 
mortgage,  bond,  note,  bill,  or  written  contract  thereafter  made, 
the  court  rendering  judgment  thereon  shall  order  as  part  of 
thd  judgment  that  the  same  and  any  process  thereon  shall  be 
enforced,  and  that  lands  and  tenements  may  be  sold  thereun- 
der, withomt  appraisement,  etc.  Moot^b  property  was  sold  at 
the  suit  of  Cutlery  without  appraisement  Such  sale  was  con- 
firmed at  the  March  Term  1877  of  the  district  court  From 
the  order  of  confirmation  Mocre  appeals,  and  brings  the  case 
here. 

&  P.  Moorej  for  plaintifi*  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J.:  The  question  presented  in  this  case  is, 
whether  the  district  court  committed  error  in  confirming  the 
sale  of  real  estate  had  in  the  action.    An  examination  of  the 
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order  of  sale  shows,  that  said  order  was  issued  August  15th 
1876,  on  a  judgment  rendered  3d  November  1875,  and  that 
the  property  sold  consisted  of  certain  real  estate,  described  as 
lot  No.  4,  in  block  No.  44,  with  all  the  improvements  thereon, 
situated  in  the  town  of  Peru,  Chautauqua  county;  that  noth- 
ing was  stated  in  the  order  as  to  any  waiver  of  appraisement 
The  proceedings  of  the  officer  do  not  purport  anywhere  to 
show  that  any  appraisment  of  the  real  estate  was  bad,  nor 
that  said  property  was  sold  for  two-thirds  of  any  appraised 
value.    If  we  go  further,  and  inspect  the  judgment  in  the 
case,  we  ascertain  that  the  action  was  upon  a  promissory  note, 
of  the  date  of  February  1st  1874,  and  that  there  was  no  waiver 
of  appraisement  in  said  judgment.     In  the  action,  an  order  of 
attachment  was  issued,  and  the  real  estate  sold  was  attached 
under  said  process,  and  ordered  sold  to  satisfy  the  judgment 
Upon  these  facts,  the  order  of  the  court  configning  the  said  sale 
of  real  estate  was  erroneous.    The  proceedings  of  the  officer 
were  not  in  conformity  with  the  law.   In  the  absence  of  a  waiver 
of  appraisement  in  the  written  contract  on  which  judgment  is 
rendered,  and  from  the  journal  entry  of  such  judgment,  the 
statute  prescribes  that  the  officer  levying  an  execution  upon 
lands  and  tenements  shall  have  the  same  valued  by  three  dis- 
interested householders  of  the  county  where  the  lands  are 
situate,  and  that  no  such  property  shall  be  sold  for  less  than 
two-thirds  of  the  value  returned  in  the  inquest    This  law  is 
as  applicable  to  orders  of  sales  as  to  executions,  and  therefore 
the  order  of  confirmation  in  the  case  will  be  reversed* 
All  the  Justices  concurring. 
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Thb  Statb  of  Kansas  v.  H.  D.  Qrbwsll. 

Infobmation;  Trespau  <m  School  Lands;  Necessary  AvermerUs,  An  informa- 
tion attempting  to  charge  an  offense  under  section  26  of  chapter  122, 
Laws  of  1876,  p.  287,  to  authorize  a  conviction  of  a  defendant  should 
contain  an  averment  of  the  amount  of  damages  committed,  or  the  value 
of  the  property  ii^'ured.  [StaU  v,  Armell,  8-288 ;  Manmlle  v.  Feller  ,19-256 ; 
Beisner  v,  U.D.&R.  B.  Cb.,  27-390;  l&aU  v.  Crawford,  28-744;  SuUivan  v. 
Davis,  2^30.] 

Appeal  from  Osborne  District  Court 
Information  filed  in  the  district  court  in  April  1877,  charg- 
ing Gfrewell  with  cutting  timber  on  school  lands  in  violation  of 
sec.  26  of  art.  14,  ch.  122,  Laws  of  1876,  (p.  287.)  Trial  at 
April  Term  1877.  The  jury  found  the  defendant  guilty  of 
cutting  and  taking  away  one  load  of  wood.  Whereupon  he 
moved  the'  court  to  arrest  the  judgment  for  the  reasons,  Ist, 
that  the  county  attorney  has  no  authority  to  present  an  infor- 
mation for  said  offense;  2d,  that  the  facts  stated  in  the  infor- 
mation do  not  constitute  a  public  offense;  8d,  that  the  verdict 
of  the  jury  does  not  find  any  amount  of  damages.  This  mo- 
tion was  sustained  by  the  court,  and  The  State  brings  the  case 
here  on  appeal. 

WUlard  Davis  J  Attorney  Oeneral,  for  The  State; 

An  information  is  a  proper  proceeding  to  charge  the  defend- 
ant with  the  alleged  offense.  The  word  "indictment"  (in 
§  26,  page  287,  Laws  of  1876,)  is  not  used  in  its  technical 
sense,  but  as  a  generic  term,  and  means  that  the  party  may 
be  charged  with  crime  either  by  indictment  of  a  grand  jury^ 
or  by  information  by  the  county  attorney.  This  question  was 
raised  by  the  first  ground  stated  in  arrest  of  judgment,  but 
counsel  for  appellee  make  no  point  on  that  proposition  \n 
their  brief,  and  I  presume  have  abandoned  it,  as  being  of  no 
force. 

The  information  is  as  explicit  and  comprehensive  as  is  re- 
quired by  the  statute,  and  is  sufiicient.  It  alleges  all  the  nec- 
essary fiicts  to  constitute  the  charge,  and  apprise  the  defendant 
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fully  of  the  defense  charged  against  him,  with  all  the  certainty 
and  partiouterily  how  required  by  law.  (The  State  r»  Armell,  8 
Kas.  288.)  "It  is  sufficient  to  charge  the  offense  generally  in 
the  words  of  the  statute."  (The  State  v.  Watson,  5  Blackf.  154; 
8  Kas.  .232.)  A  count  which  charges  an  offense  in  the  hxn- 
gnage  of  the  code  is  sufficient.  {Mohler  v.  The  State^  24  111.  26.) 
Where  an  offense  is  created  by  statute,  an  information  setting 
forth  the  crime  in  the  words  of  the  statute  is  sufficient  (J7ar- 
rison  v.  The  State,  2  Cold.,  Tenn.  282.)  The  section  of  the 
statute  in  question  recites  certain  acts,  which  when  proven  to 
have  1) sen- committed  constitute  the  offense,  independent  of 
daniages  which  may  have  resulted  firom  the  acts.  The  dam- 
ages are  only  an  incident,  appended  for  the  purpose  of  en- 
abling the  court  to  fix  the  fine,  which  fine  is  not  all,  but  only 
a  part  of  the  punishment.  The  damages  resulting  from  the 
commission  of  the  acts  recited,  are  i^  no  sense  an  element  or 
ingredient  of  the  offense  or  crime.  K  all  the  words  of  the 
section  which  follow  the  word  " misdemeanor*'  had  been 
omitted,, everything  necessary  to  constitute  the  misdemeanor 
would  remain,  and  the  defendant  could  be  punished  under 
§  294  of  the  crimes  act,  which  provides  for  punishing*  a  mis- 
demeanor, when  there  is  no  other  punishment  named.  The 
sole  purpose  being  to  enable  the  court  to  do  its  duty  after  con- 
viction, the  state  during  the  trial  would  have  the  right  to  show 
what  damages  were  the  result  of  the  acts  charged,  which  con- 
stitute the  crime,  without  any  allegation  of  damages  in  the  in- 
formation; or  this  ascertainment  of  damages  might  be  omitted 
by  the  state  till  after  a  verdict  of  guilty,  then  the  court  by  the 
inherent  powers  with  which  it  is  invested  could,  in  some 
proper  mode,  ascertain  the  danckages  done,  to  enable  it  to  fix 
the  amount  of  the  fine.  It  is  never  necessary  to  allege  dam- 
ages in  charging  a  crime,  where  damages  or  value  are  not  nec- 
essary to  determine  the  jurisdiction  or  the  punishment  The 
true  rule  seems  to  be  well  stated  in  Whiting  v.  The  State,  14 
Cpnn.  487.  In  the  case  at  bar,  the  damages  are  not  to  be  as- 
certained either  for  the  purposes  of  jurisdiction  or  punishment 
The  punishment  is  not  double  the  damages,  as  stated  by  coun- 
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sel  for  appellee.  The  order  of  the  district  court  sustaining 
tlie  motion  in  arrest  of  judgment  should  be  set  aside,  and  the 
cause  remanded  for  such  further  proceedings, 

JR.  G.  Hays^  and  C.  Reasoner^  for  defendant: 

The  information  charges  trespass  upon  school  lands,  under 
sec.  26,  p.  287,  laws  of  1876,  and  alleges  no  amount  of  dam- 
ages, or  any  value  whatever,  as  the  result  of  such  alleged  tres- 
pass, and  herein  fails  to  allege  the  facts  necessary  to  constitute 
a  public  offense.  The  &cts  necessary  to  sustain  a  judgment 
must  be  alleged,  before  proof  can  be  given,  or  a  judgment  ren- 
dered: Pomeroy  Rem.  84;  Bishop  Proc.  605,  507,  The  par- 
ticular statute  under  which  the  information  is  drawn  expressly 
contemplates  damages  as  an  essential  ingredient  of  the  offense 
therein  prohibited.  An  act  which  causes  no  damages  what- 
ever, such  as  stepping  on  the  land  and  breaking  off  a  riding- 
switch,  or  carrying  away  a  curious  specimen  of  rock,  or  any 
other  harmless  and  innocent  act,  cannot  become,  under  this 
section,  a  public  offense.  Criminality  is  the  result  of  pecuniary 
injury  to  the  land.  The  sole  object  of  the  statute  is  to  protect 
the  school  fund.  A  fundamental  principle  of  criminal  pro- 
cedure, one  which  lies  in  reason  and  the  nature  of  things,'  no 
less  really  and  fully  than  it  doe^  in  the  adjudged  cases,  is^ithat 
the  indictment  must  allege  whatever  is  necessary  in  order  to 
determine  the  punishment  sought  to  be  inflicted.  ^^This  doc- 
trine pervades  the  entire  system  of  the  adjudicated  law  of 
criminal  procedure."  ^'It  is  not  ijaade  apparent  by  a  single 
case,  but  by  all  the  cases.*'  1  Bishop  Proc.  77-88,  688-542, 
893,  571,  578,  586;  2  id.,  pp.  48, 177,  568,  678,  586.  The  oS- 
fense  must  be  charged  with  such  a  degree  of  certainty  that 
the  court  may  pronounce  judgment  upon  conviction  according 
to  the  right  (Crim.  Code,  §109,  5th  sub.)  The  punishment  is 
double  the  damages  caused  by  the  trespass;  and  the  informal 
tion  alleging  no  damages  as  a  predicate  for  proof,  and  norne 
being  found  in  the  verdict,  the  court  can  pronounce  no  judg- 
ment.   It  is  of  necessity  arrested.  . 

It  is  generally  suflicient  to  draw  an  information  in  tbe^  lah- 
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guage  of  the  statute;  but  in  all  those  cases  where  punishment 
depends  on  damages  caused,  or  losses  inflicted,  ^^mlue^*  becomes 
a  material  averment  It  cannot  be  dispensed  with.  From  the 
very  nature  of  the  case  it  enters  essentially  into  the  idea  of  an 
offense;  8111.298. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  O.  J.:  The  question  to  be  determined  in  this  case 
is,  as  to  the  sufficiency  of  an  information  purporting  to  charge 
defendant  Ore  well  with  the  offense  of  violating  the  provisions 
of  section  26  of  ch.  122,  laws  of  1876,  p.  287,  relating  to  tres- 
passes  on  school  lands.  The  information  states  the  offense  in 
the  words  of  the  statute,  but  alleges  no  amount  6f  damage, 
nor  any  value  whatever,  as  the  result  of  such  alleged  trespass. 
Said  section  26  provides  among  other  things,  that  *^  the  person 
committing  such  trespass  shall  be  deemed  guilty  of  a  misde- 
meanor, and  may  be  indicted  and  fined  in  a  sum  not  less  than 
double  the  amount  of  damage  proved  to  have  been  committed, 
and  not  exceeding  one  thousand  dollars,  and  confined  in  the 
county  jail  not  less  than  one  month,  and  not  more  than  six 
months."  As  the  plain  requirement  of  the  statute  is,  that  a 
part  of  the  punishment  to  be  inflicted  is  a  fine,  and  as  such  fine 
cannot  be  less  than  double  the  amount  of  damage  proved,  said 
fine  is  to  some  extent  measured  by  the  proof  of  the  damage 
committed  by  the  trespass,  and  therefore  it  seems  the  necessi- 
ties of  the  case  demand  an  averment  of  the  value  of  the  thing 
injured,  or  the  amount  of  the  damage  committed.  Unless  such 
an  allegation  is  made,  no  proof  of  damages  can  be  given.  In 
the  absence  of  such  proof,  no  fine  can  be  inflicted;  and  thus, 
in  no  event  could  the  penalties  provided  by  the  law  be  ad- 
judged against  a  party  upon  an  information  Uke  the  one  filed 
in  this  case.  This  condition  of  things  brings  this  case  within 
the  exception  to  the  general  rule^  that  it  is  sufficient  to  describe 
a  misdemeanor  created  by  statute  in  the  words  of  the  statate, 
if  this  law  is  to  be  fully  enforced,  as  an  averment  of  value  is 
necessary  to  determine  a  part  of  the  punishment.  {The  State  v. 
Armell,  8  Kas,  288.)     While  the  statute  provides  for  imprison- 
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ment  in  the  county  jail,  as  additional  penalty  for  a  violation  of 
the  statute,  and  thereon  may  be  based  some  argument  in.fevor 
of  the  sufficiency  of  the  information,  still,  construing  all  of  the 
section  together,  and  considering  the  fact  that  the  legislature 
clearly  intended  in  such  an  action  to  obtain  damages  propor- 
tionate to  the  injury  committed,  and  to  accomplish  this  a  fine 
not  less  than  double  the  amount  of  damage  proved,  and  not 
exeeding  $1,000,  must  accompany  the  imprisonment,  we  think 
the  true  construction  of  the  law  applicable  to  the  case  to  be, 
that  all  informations  nnder  said  sectioi!i  should  contain  an  alle- 
gation of  the  amount  of  damages  alleged  as  committed  by  the 
defendant  violating  the  provisions  of  such  section. 

The  statute  contemplates  damages  as  an  essential  ingredient 
of  the  acts  prohibited,  as  it  expressly  states  damages  are  to  be 
proved.  If  no  damages  can  be  proven,  no  conviction  should 
be  allowed;  and  no  damage  can  be  proven,  if  no  averment  is 
made  thereof.  If  no  damages  can  be  adduced  upon  the  trial 
of  a  defendant  charged  with  the  acts  prohibited  by  this  stat- 
ute, it  would  seem  wrong,  almost  malicious,  to  institute  a  pub- 
lic prosecution;  and  if  damages  can  be  proven,  it  would  be 
also  impolitic  to  permit  the  county  attorney  to  omit  such  proof, 
and  thereby  waive  so  much  of  the  penalty  as  requires  the  in- 
fliction of  a  fine  on  conviction.  The  learned  attorney  general, 
representing  the  state,  suggests  in  his  brief  that  the  "  ascer- 
tainment of  damages  might  be  omitted  by  the  state  until  after 
a  verdict  of  guilty,  then  the  court  by  the  inherent  powers  with 
which  it  is  invested,  could,  in  some  proper  mode,  ascertain  the 
damages  done,  to  enable  it  to  fix  the  amount  of  the  fine.*' 
This,  to  us,  seems  a  confession  of  the  necessity  of  making 
proof  of  the  amount  of  the  damage  to  determine  the  punish- 
ment; and  if  this  much  is  conceded,  the  argument  is  conclu- 
sive against  the  sufficiency  of  the  information.  In  this  case 
the  court  is  restricted  as  to  its  infliction  ot  punishment;  and 
if  proof  must  be  submitted  to  determine  the  same,  a  defendant 
has  the  right  to  have  a  jury  pass  upon  that  proof,  and  decide 
whether  the  damage  is  one  dollar,  or  J500,  or  nothing.  Where 
a  court  may,  upon  a  plea  or  verdict  of  guilty,  pass  sentence 

18^19  Ka9. 
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without  any  proof,  of 'courBe,  in  its  discretioxiy  it  may  examine 
witnesses,  or  take  the  Btatements  of  the  counsel  on  either 
side,  as  means  to  inform  itself  as  to  the  true  character  of  the 
offense  committed,  and  as  to  what  should  be  the  sentencei 
within  the  limitations  of  the  law;  but  when  a  court  is  bound 
to  receive  proof  in  a  case  to  determine  the  punishment,  and 
cannot  inflict  the  punishment  until  such  proof  is  received,  the 
information  or  indictment  should  cont^n  the  averments  upon 
which  the  proof  is  to  be  submitted.  In  all  prosecutions,  the 
accused  shall  be  allowed  to  demand  the  nature  and  cause  of 
the  accusation  against  him;  and  can  it  be  said  that  a  defend- 
ant was  fully  informed  of  the  nature  *of  the  charge,  if  after 
being  convicted  upon  an  information  like  the  one  in  contro- 
versy, the  court  could  by  its  inherent  powers  take  testimony 
and  find,  perhaps  upon  the  evidence  of  the  complaining  wit- 
ness alone,  that  the  amount  of  damage  committed  was  $500, 
when  such  a  finding  must  result  in  assessing  the  defendant  to 
pay  a  fine  of  |1,000,  and  committing  him  to  jail  until  such 
fine  was  paid?  With  such  a  construction  of  the  law,  and  such 
results  to  be  obtained,  could  we  say  a  defendant  had  had  a  trial 
by  an  impartial  jury?  We  answer  no.  The  guaranty  of  a 
trial  by  a  jury  to  a  person  charged  with  a  crime,  is  not  com- 
plied with  by  permitting  only  a  portion  of  the  facts  constituting 
the  offense  to  be  submitted  to  the  jury,  and  leaving  important 
questions,  which  are  to  be  settled  by  proo^  to  be  dbposed  of 
by  the  court  in  its  own  way,  and  according  to  its  own  chosen 
methods,  regardless  of  the  provisions  of  the  constitation. 

The  order  of  the  court  arresting  judgment  upon  the  verdict 
will  be  affiumed. 

All  the  Justices  concorring. 
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1.  FiNDiKOs,  iKBUFFiasNT;  EnoT.  Where  a  case  is  tried  by  the  court 
without  a  jury,  and  the  findings  of  the  court  are  not  sufficient  to  sustain 
a  judgment,  it  is  error  for  the  court  to  render  judgment  upon  such  find- 
ings, against  a  party,  over  his  objections  and  exceptions.  [  Benz  v.  JBine$, 
&-S90;  Bice  •.  PoynUr,  1&-269;  Hoge  v.  Norton,  21^-377;  QmmWv.  Sergeant^ 
2ir674;  Baihhone  9.  Sterling,  25-448;  Oomm'rt  v.  Mclntoth,  90-234,  235.] 

8.  Ejxctment;  Extent  qf  Recovery.  In  an  action  in  the  nature  of  ejectment 
the  plaintifi"  may  recover  any  part  or  portion  of  the  land  which  he 
claims,  the  verdict  and  judgment  corresponding  with  the  proof  in  the 
case.  {Benz  v,  Hina,  S-3W;  B.  B.  9.  Walker,  12-804;  B.  B.  v,  McBratney, 
12-9;  Jh^fy  v.  Bcfferty,  15-^;  Piper  v.  R.  B,f  14-674;  see  cases  cited  in 
Simpeon  v.  Boritig^  16-248.] 

[As  to  discussioni  page  199,  «ee  Me  Alpine  «.  Beicheneker,  27-257;  Tarpenning 
«,  Qamon,  28-665;  Shaffer  v.  Weech,  34-599.] 

Mrrar  from  Barton  District  OcfwrU 

EjEOTMBNTy  brought  by  Everett.  The  facts  Bufficiently  appear 
in  the  opinion.  Second  trial  at  September  Term  1876.  Judg- 
ment in  &yor  of  defendant  lAtak^  and  plaintiff  brings  the  case 
here. 

Clayton  f  Clayton^  for  plaintiffl 

The  opinion  of  the  court  was  delivered  by 

Yalbntikb,  J.:  This  was  an  action  in  the  nature  of  eject- 
ment,  brought  to  recover  a  certain  strip  of  land.  It  is  ad- 
mitted by  the  parties  that  the  plaintiff  owns  the  N.E.  J  of 
section  9,  in  township  19  south,  of  range  14  wfest,  in  Barton 
county,  and  that  the  defendant  owns  the  N.W.J  of  section  10 
in  said  township  and  range.  The  strip  of  land  in  controversy 
is  a  partf  of  either  one  or  the  other  of  said  quarter-sections,  or 
belongs  partly  to  one  and  partly  to  the  other.  It  lies  along  the 
common  boundary  between  them;  and  to  which  it  belongs,  or 
how  miich  to  one,  and  how  much  to  the  other,  are  the  only 
questions  in  the  case.  It  will  therefore  be  seen  that  the  only 
question  in  the  case  is  one  with  respect  to  the  boundary-line 
between  said  quarter-sections.     This  question  depends  upon 


Digitized  by 


Google 


196  SUPREME  COURT  OP  KANSAS. 

Everett  v.  Liisk. 

these  two  other  questions,  to-wit:  Where  is  the  exact  location 
of  .the  quarter-section  corner  between  sections  9  and  10?  and 
where  is  the  exact  location  of  the  section  corner  between  sec- 
tions 8,  4, 9  and  10?  All  other  questions  that  may  be  involved 
in  the  case  are  only  incidental  and  subsidiary.  The  case  was 
tried  twice  in  the  court  below — each  time  by  the  court  without 
a  jury.  On  the  second  trial,  of  which  we  shall  more  particu- 
larly speak,  a  vast  amount  of  evidence  was  introduced,  all  of 
which  evidence  is  brought  to  this  court;  and  upon  this  evi- 
dence the  court  below  made  certain  findings,  and  then  rendered 
judgment  upon  these  findings  in  feivor  of  the  defendant  and 
against  the  plaintiff,  and  plaintiff  now  brings  the  case  to  this 
court.  The  record  of  said  findings  and  judgment,  as  made 
and  rendered  at  said  second. trial,  reads'  as  follows: 

"Be  it  remembered,  that  on  the  11th  day  of  September 
1876,  it  being  a  regular  term  of  this  court,  came  the  parties 
herein,  the  plaintifl  by  G.  W.  Nimocks,  S.  J.  Day,  and  Joshua 
Clayton,  his  attorneys,  and  the  defendant  in  person,  and  by  C. 
P.  Townsley,  his  attorney ;  and  thereupon  this  cause  came  on 
for  trial,  and  a  jury  having  been  waived  by  the  parties,  said 
cause  was  tried  by  the  court.  And  the  court  having  heard  the' 
evidence  and  the  arguments  of  counsel,  and  bein^  fully  advised 
in  the  premises,  dom  find  the  facts  and  conclusions  of  law  to 
be  as  set  forth  in  the  opinion  rendered  and  filed  by  the  court  on 
this  trial  of  this  cause,  which  opinion  is  in  the  words  and  fig- 
ures following,  to-wit: 

"After  a  careful  reexamination  of  the  legal  points  governing 
this  case,  I  am  satisfied  with  the  law  as  set  forth  in  my  opinion 
filed  on  the  former  trial,  which  was  as  follows:  *The  principles 
of  law  are — Ist,  section  and  quarter-section  corners,  as  estab- 
lished by  the  government  survey,  must  stand  as  the  true  cor- 
ners; 2d,  must  be  reestablished  at  the  identical  spot  where  the 
original  corner  was  located  by  the  government;  8d,  when  this 
cannot  be  done,  then  they  must  be  established  according  to  the 
field-notes.'  Then,  as  cooperative  principles  of  law,  we  state 
that  the  legal  and  proper  evidence  by  which  this  court  must 
be  governed  may  be  classed  and  ranked — 1st,  the  original 
corner-stone  or  stake  as  established  by  the  government  is  the 
primary  and  best  evidence  of  the  existence  of  the  comer;  2d, 
in  the  absence  of  the  stone  or  stake,  etc.,  the  next,  best  evi- 
dence is  the  witnesses,  or  the  juts,  or  witness-trees  or  objects; 
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8d,  in  the  absence  of  corner-stonea,  or  witness  objects,  then  the 
next  best  evidence  is  oral  testimony  of  parties  ^ho  ean  testify 
from  memory  as  to  the  location  or  spot  at  which  the  corner 
was  located;  4th,  and  last,  in  the  abst^nce  of  the  corner  indica* 
tdous,  or  witness  objects,  or  any  credible  witness  who  can  tes- 
tify as  to  where  the  corner-stone  was,  then  the  next  best 
evidence  is  the  field-notes;  and  a  presumption  of  law  then  be- 
comes operative,  viz.,  that  in  the  absence  of  any  evidence 
under  the  Ist,  2d,  oq  3d  classes,  then  the  corner  is  presumed 
by  law  to  be  at  the  distance  indicated  by  the  field-notes. 

**The  evidence  introduced  during  the  last  trial  of  this  cause 
diflered  somewhat  from  that  introduced  on  the  first  trial;  but 
conceding  that  the  evidence  establishes  a  government  corner 
at  some  point  within  a  circle  of  20  feet  at  s.e.  of  sec.  8,  t  19, 
r.  14,  yet  the  lost  corner  at  S.B.  of  9,  or  s.w.  of  10,  was  not  re- 
stored or  reset  by  such  government  corner  at  the  s.e.  of  8.  In 
fact,  the  exact  locality  of  that  government  corner  at  fl.B.  of  8 
is  not  established  by  the  evidence.  It  has  been  established  at 
some  point  within  a  circle  of  20  feet,  but  whether  at  the  point 
indicated  by  Howard,  or  Heizer,  or  Chamberlain,  in  their  re- 
spective surveys,  I  am  unable  from  the  evidence  to  decide. 
Conceding  that  surveys  had  been  made  from  s.e.  of  8,  to  s.  e. 
of  9,  then  there  would  necessarily  be  the  same  variation  at  the 
latter  point;  and  from  the  evidence  I  could  only  find  that  the 
corner  at  the  s.e.  of  9,  was  somewhere  within  a  radius  of  20 
feet.  The  plaintiff  in  his  action  in  ejectment  claims  the  land 
to  a  certain  corner-stone  established  by  surveyor  Chamberlain. 
He  must  establish  his  legal  right  to  all  of  the  land  lying  west 
of  the  line  as  indicated  by  Chamberlain's  corners,  or  he  must 
fail  in  the  action.  This  court  from  the  evidence  could  find  that 
the  exact  location  of  the  original  government  corner  at  the 
8.B.  of  8  is  within  a  circle  of  20  feet,  which  circle  embraces  the 
tliree  corners  of  three  different  surveyors  at  that  point,  and 
might  also  find  that  the  exact  location  of  the  original  corner 
at  s.w.  of  10  is  somewhere  within  20  feet  of  the  point  as 
claimed  by  plaintiff*;  but  such  a  finding,  and  a  j^udgment  based 
upon  such  nnding,  could  not  be  made  effective.  If  a  writ  of 
restitution  was  placed  in  the  hands  of  the  officer  he  could  exe- 
cute the  same  by  saying  to  the  plaintiff,  *I  restore  to  you  about 
so  much  land,  including  all  of  east-half  of  section  9,  west  of 
some  unascertained  point  within  a  circle  of  20  feet.'  Nothing 
could  be  accomplished  by  such  a  decree,  except  to  make  con- 
fusion more  confounded.  The  survey  as  made  by  Mr.  Cham- 
berlain makes  an  equitable  division  of  the  land,  and  gives 
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symmetry  to  the  sections.  These  would  be  weighty  reasons  in 
an  equity  proceeding;  but  all  of  the  reasons  of  this  kind  that 
could  be  suggested,  could  not  make  a  legal  title.  It  is  there- 
fore considered,  ordered,  and  adjudged,  mat  the  defendant  go 
hence  without  day,  and  that  he  have  and  recover  of  and  from 
the  plaintiff  his  costs  in  this  behalf  expended." 

Now  the  law  as  enunciated  by  the  court  below  in  the  fore- 
going findings  and  conclusions,  with  one  or  two  fetal  excep- 
tions which  we  shall  hereafter  mention,  we  think  is  correct. 
But  the  court  has  failed  to  fully  find  the  facts  of  the  case. 
Who  can  tell  from  the  foregoing  findings  where  the  boundary 
line  between  the  N".  E.  J  of  section  9  and  the  N.  W.  J  of  section 
10,  is?  or  who  can  tell  where  the  quarter-section  corner  be- 
tween sections  9  and  10,  or  the  section  corner  between  sections 
3,  4,  9  and  10,  is  located?  Neither  said  boundary-line,  nor 
either  of  said  corners,  is  mentioned  in  said  findings.  And  yet 
the  location  of  this  boundary-line,  and  the  location  of  these 
corners,  are  really  the  only  contested  questions  in  the  cast  * 
Neither  can  any  one  tell  from  said  findings  how  much  of  said 
disputed  strip  belongs  to  the  plaintiff",  and  how  much  of  the 
same  belongs  to  the  defendant  Indeed,  from  anything  ap- 
pearing in  the  findings,  the  plaintiff  may  own  the  whole  of 
said  strip.  Now  such  defective  findings  will  hardly  sustain  a 
judgment,  and  particularly  a  judgment  against  the  plaintiff; 
and  it  was  error  for  the  court  below  to  render  the  judgment  it 
did  render  on  such  findings,  over  the  objections  and  exce[»- 
tions  of  the  plaintiff.  Such  judgment  could  be  sustained  only 
upon  a  finding  or  findings  establishing  in  effect  that  none  of 
the  land  in  controversy  belongs  to  the  plaintiff.  Now  the 
findings  in  this  case  do  not  establish  any  such  thing.  On  the 
contrary,  they  .may  all  be  strictly  true,  and  yet  the  plaintiff 
may  be  the  owner  of  every  foot  of  the  land  in  controversy. 
And  according  to  said  findings,  and  the  evidence  in  the  case, 
the  plaintiff'  unquestionably  does  own  some  of  the  land  in  con- 
troversy. But  just  how  much  of  it  he  owns,  we  cannot  tell. 
His  claim  to  said  strip  is  sustained  by  a  survey  made  by 
Charles  Chamberlain,  the  county  surveyor  of  Barton  county. 
It  would  seem  from  the  evidence  in  the  case,  that  the  comers 


Digitized  by 


Google 


JULY  TERM,,  1877.  199 

Opinion  of  the  Court. 

between  sections  9  and  10,  as  originally  established  by  the 
IT,  S.  government  survey,  are  now  so  obliterated  and  destroyed 
as  to  be  wholly  uudiscernible  and  undiscoverable.  And  proba- 
bly no  evidence  can  now  be  found  to  show  precisely  where 
they  were  originally  located.  If  any  such  evidence  could  be 
found,  of  course  it  would  govern.  Even  if  the  evidence,  with 
respect  to  any  one  of  such  corners  should  show  merely  that  it 
was  located  within  any  given  circle  of  definite  location,  the 
corner  should  be  reestablished  within  such  circle.  But  in  all 
cases,  where  the  evidence  does  not  show  definitely  and  pre- 
cisely where  the  original  corner  was  established,  such  comer 
must  be  reestablished  by  appropriate  surveys.  The  county 
surveyor  in  this  case  reestablished  the  missing  corners  between 
sections  9  and  10.  Probably  he  did  not  place  them  far  out  of 
the  way.  But  his  survey  was  not  as  extensive  as  it  should 
have  been  under  the  circumstances  in  order  to  insure  accuracy 
to  a  reasonable  certainly.  He  should  have  refotablished  said 
missing  comers  from  all  the  nearest  known  original  corners, 
.  in  all  directions,  following  section  lines.  And  where  a  gov- 
ernment survey  has  been  made,'as  the  government  survey  in 
this  case  was  made,  (that  is,  under  the  instructions  of  the  com* 
missioner  of  the  general  land-ofiice  to  the  surveyor  general, 
dated  Feb.  22d  1855  and  June  1884,  and  establishing  the 
quarter-section  comers  alternately  with  the  section  corners,) 
quarter-section  corners  as  well  as  section  corners  are  to  be 
considered  in  reestablishing  lost  corners.  According  to  the 
survey  made  by  the  county  surveyor,  the  defendant  was  in 
possession  of  a  strip  of  land  belonging  to  the  plaintiff,  88  feet 
wide  at  the  north  end,  and  103  feet  wide  at  the  south  end,  and 
extending  all  the  way  along  the  east  side  of  the  said  K.E.  i  of 
said  section  9.  JNTow  the  court  below  says  in  its  findings,  tiiat 
it  "  might  also  find  t)iat  the  exact  location  of  the  original  cor- 
ner at  S.W.  of  10  is  somewhere  within  20  feet  of  the  point  as 
claimed  by  plaintiff." 

Now  suppose  we  consider  the  southwest  corner  of  section 
10  as  reestablished  20  feet  west  of  where  the  plaintiff  claims 
that  it  should  be,  and  the  northwest  corner  of  section  10  as 
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reestablished  88  feet  west  of  where  the  plaintifi'  claims  that  it 
should  be,  and  the  quarter-section  corner  between  sections  9 
and  10  as  reestablished  equidistant  and  on  a  straight  line  be- 
tween said  8.  w,  and  N.  w.  corners  of  section  10,  and  still  the 
plaintiff  would  be  entitled  to  a  portion  of  said  strip  of  land 
76J  feet  wide  at  the  south  end  and  running  to  a  point  at  the 
north  end.  The  court  below  seems  to  have  decided  this  case 
upon  the  erroneous  theory  that  the  plaintiff  must  recover  all 
he  claimed,  or  nothing.     The  court  in  its  findings  says: 

"  The  plaintiff  in  his  action  in  ejectment  claims  the  land  to 
a  certain  corner-stone  established  bv  surveyor  Cbamberlida. 
He  must  establish  his  legal  right  to  all  of  the  land  lying  west  ot 
the  line  as  indicated  by  Chamberlain's  corners,  or  he  must  fail 
in  the  action.  This  court  *  *  *  might  also  find  that  the 
exact  location  of  the  original  corner  at  s.w.  of  10  is  somewhere 
within  twenty  feet  of  the  point  as  claimed  by  plaintiff;  but 
such  a  finding,  and  a  judgment  based  upon  such  nnding,  could 
not  be  made  effective,  fi  a  writ  of  restitution  was  placed  in 
the  hands  of  the  officer  he  could  execute  the  same  by  saying 
to  plaintiff,  *  I  restore  to  you  about  so  much  land,  including  all 
of  east-half  of  section  9,  west  of*  some  unascertained  point 
within  a  circle  of  20  feet*  Nothing  could  be  accomplished  by 
such  a  decree,  except  to  make  confusion  more  confounded." 

We  think  the  court  below  committed  error  in  holding  that 
the  plaintiff  must  recover  all  the  land  he  claimed;  or  nothing. 
The  plaintiff  may  in  an  action  of  this  kind  recover  any  part 
or  portion  of  what  he  claims.  (Benz  v.  Hinea,  8  Kas.  890;  Mc- 
Arthur  v.  PorieTy  6  Peters,  205;  Tyler  on  Ejectment,  580; 
6  U.  S.  Big.,  first  series,  208  to  218,  and  cases  there  cited.) 
The  verdict  and  judgment  should  in  all  cases  correspond  with 
the  proof;  and  the  plaintiff  should  be  allowed  in  all  cases  to 
recover  just  so  much  of  what  he  claims  as  the  proof  shows 
that  he  is  entitled  to  recover.  Of  course,  he  would  not  be 
allowed  to  recover  anything  not  claimed  by  him. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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Danibl  a.  Hanson  t.  Andrew  Lawbon. 

1.  Jusnca  OF  thb  Psacb;  Jurisdidion;  Adxwit for  (he  Recovery  of  Money  Only, 
A  justice  of  the  peace  has  original  jurisdiction  of  the  subject-matter  of 
an  action  commenced  before  him  to  recover  damages  for  a  breach  of  a 
personal  contract  to  cut  and  reap  certain  rje  and  wheats  where  the 
amount  claimed  does  not  exceed  three  hundred  dollars. 

2.  Evidbnge;  DamageB  on  Breach  of  Contract;  Market -Value.  In  an  action 
brought  by  A.  against  B.  to  recover  damages  for  the  fiEiilure  of  B.  to  cut 
and  reap  certain  rye  and  wheat  belonging  to  A.  according  to  a  contract 
between  A.  and  B^  whereby  A.  was  greatly  damaged  by  the  loss  of  bis 
grain,  it  is  not  error  to  allow  A.,  on  the  trial,  to  show  the  worth  of  wheat 
at  the  county-seat  of  the  county  where  the  case  is  tried,  and  in  which 
the  grain  was  to  have  been  cut,  when  such  county-seat  is  the  nearest 
market  to  where  the  grain  grew. 

S.  Verdict — To  be  in  Writing^  and  Signed.  In  an  action  before  a  justice  of 
the  peace,  the  verdict  of  the  jury  should  be  in  writing,  and  signed  by  th^ 
foreman  of  the  jury.  It  is  not  necessary  that  all  the  jurors  should  sign 
their  names  to  the  verdict. 

Error  from  Cloud  biatrict  Court. 

AoTiON  by  Lawsohf  to  recover  damages  for  an  alleged  breach 
of  contract  Hanson^  defendant,  removed  the  case  from  a  jus^ 
tice's  court  to  the  district  court,  where,  at  the  October  Term 
1876,  the  justice's  judgment  was  affirmed.  Jffanaon  now  brings 
the  case  here. 

L.  J,  Orana^  for  plaintiff  in  error, 
M.  V.  JoneSj  for  defendant  in  error.- 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  action  was  originally  commenced  be- 
fore a  justice  of  the  peace,  to  recover  the  sum  of  $192  for 
damages  resulting  to  Lawson  for  a  breach  of  a  contract  on 
the  part  of  Hanson  in  &iling  to  cut  certain  rye  and  wheat 
belonging  to  Lawson  in  accordance  with  an  agreement  exists 
ing  between  said  parties.  Judgment  was  r^idered  in  favor 
ol  Lawson,  by  the  justice,  and  after  a  motion  for  a  new  trial 
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was  overraled,  the  case  was  taken  to  the  district  court  by  a 
petition  in  error;  and  that  court  having  affirmed  the  judg- 
ment of  the  inferior  court,  the  case  is  now  here  for  review. 
The  objections  to  the  proceedings  of  the  justice  are  trivial 
and  unimportant,  and  none  of  them  justify  any  lengthy  com- 
ment 

The  first  complaint  made  is,  that  the  justice  had  no  juris- 
diction of  the  subject-matter  of  the  suit.  A  complete  answer 
to  this  objection  is  contained  in  section  1,  ch.  88,  laws  of  1870, 
p.  181,  which  prescribes  that,'^^  Under,  the  limitations  and  re- 
strictions herein  provided,  justices  of  the  peace  shall  have 
original  jurisdiction  of  civil  actions  for  the  recovery  of  money 
only,  and  to  try  and  determine  the  same,  where  the  amount 
claimed  does  not  exceed  three  hundred  dollars."  An  action 
to  recover  damages  for  a  breach  of  personal  contract,  is  a  civil 
action  for  the  recovery  of  money  only,  within  the  statute;  and 
as  such  is  not  one  of  those  which  justices  are  prohibited  from 
having  cognizance  of  by  the  provisions  of  the  justices  act  of 
1868.  The  justice  of  tiie  peace  had  full  jurisdiction  of  the 
cause. 

The  second  complaint  made  is,  that  the*defendant  in  error 
was  permitted  to  prove  the  price  of  wheat  at  a  different  place 
than  where  the  damage  occurred.  Waiving  the  question 
whether  a  new  trial  can  be  granted  by  a  jaetioe  on  account 
solely  of  the  admission  of  irrelevant  and  incompetent  testi- 
mony, we  think  no  error  was  committed  by  the  justice  in  the 
admission  of  the  evidence  excepted  to.  To  establish  damages 
in  the  case,  it  was  competent  to  prove  the  value  or  worth  of 
the  wheat  at  the  place  of  Lawson  at  the  time  of  the  injury 
complained  of.  As  it  appeared  from  the  answer  to  the  ques- 
tion, as  to  the  worth  of  wheat,  that  there  was  no  market  for 
the  sale  of  wheat  where  it  grew,  and  as  Concordia — the 
oounty-seat  of  the  county  where  the  case  was  tried — was  the 
nearest  market,  it  was  not  improper  for  the  witness  to  state 
its  worth  at  that  place^  Of  course,  the  opposing  party  had 
the  right!  by  cross-examination  of  the  witness,  and  by  other 
Evidence,  to  prove  the-  cost  of  harvesting  and  trsmeporting 
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the  wheat  to  Concordia^  so  that  the  actual  value  of  the  grain 
at  the  farm  of  Laweon  could  be  ascertained*  Under  .the,  cir- 
oumetaDces,  the  evidence  was  relevant,  amd  was  properly  re-* 
ceived.  It  tended  to  furnish  the  basis  for  the  measure ,  of 
damages  in  the  case;  and,  if  not  directly,  it  indirectly  tended 
to  pMve  the  value  of  the  grain  at  the  place  where  it  was  aU. 
leged  that  Hanson  was  to  cut  and  harvest  the  same« 

The  third  complaint  made  is,  that  the  justice  accepted  the 
following  verdict,  viz. :  ^ 

(Title.)  "We  the  jury  by  our  foreman  find  for  the  plaintiff, 
and  assess  his  damages  at  398.50. 

VFoAH  H.  Eavbs,  Foreman.'' 

And  it  is  contended,  that  the  form  of  the  verdict  was  defect- 
ive, as  being  the  verdict  of  the  foreman  only,  and  not  that  of 
the  jury.  It  is  also  claimed  that  all  the  jurors  should  have 
signed  their  names  thereto.  The  first  objection  is  insufficient 
to  rever^  the  judgment^. and  the  second  point  is  not  tenable. 
After  the  plaintiff  in  error  refused,  on  inquiry  of  the  justice, 
to  have  the  jury  polled,  no  material  'error  was  committed  'in 
accepting  the  verdict,  although  somewhat  defective  in  form. 
The  justice  should  have  had  the  July  correct  it  before  it  wjas 
received  as  the  verdict,  by  striking  out  the  words,  *^ by  our 
foreman;*'  but  the  failure  so  to  do,  under  the  circumstances, 
was  not  prejudicial  to  the  rights  of  plaintiff  in  error.  The 
code  provides  that  the  verdict  shall  be  written,  signed  by  the 
foreman,  *and  read  to  the  jury,  and  the  inquiry  made  whether 
it  is  their  verdict.  The  procedure  for  justices  in  civil  cases 
makes  the  provisions  of  the  code  applicable  to  proceedings 
before  justices,  where  no  special  provision  is  made  by  statute; 
and  as  nothing  is  contained  in  the  procedure  before  justices  as 
to  the  form  of  the  verdict,  and  the  manner  in  which  it  shall 
be  signed,  it  is  controlled  in  these  respects  by  the  practice 
adopted  in  the  code.  '    '* 

The  final  complaint  is,  that  the  court  overruled  the  motion 
for  a  new  trial ;  and  under  this  objection  an  attempt  is  made 
to  show  that  the  verdict  was  not  sustained  by  the  evidence. 
As  the  record  shows  that  evidence  was  introduced  by  both 
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parties  on  the  trial  for  and  against  the  claim  of  the  defendant 
in  error,  and  as  sufficient  evidence  was  introduced  to  sustaia 
the  verdict  of  the  jury,  if  uncontradicted,  and  a6  the  verdict 
has  had  the  approval  of  the  justice  hearing  the  witnesses,  and 
of  the  district  court  upon  proceedings  of  review,  we  cannot, 
according  to  the  repeated  decisions  of  this  court,  disturb  the 
verdict,  or  set  aside  the  judgment. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


David  Wands  ^  at.  v.  School  District  No.  71. 

I 

U  Plradino;  AUegatuma  of  drganiaation  of  School  IHitriet,  and  nf  ExecuiUm  | 

qf  Official  Bond  of  Treasurer,  AdmitUd  unUst  Denied  on  Oath.    In  an  action  | 

on  the  official  bond  of  the  treasurer  of  a  school  district,  where  the  peti-  | 

tion  sets  forth  a  copy  of  the  bond  executed  to  the  district  in  accordance  | 

with  the  statute,  and  contains  alle<rationB  of  the  organization  and  ex-  | 
ifltence  of  audi  school  district  under  the  laws  of  the  state,  and  alleges 
also  the  election,  qualification,  and  action  of  the  principal  on  the  bond 
as  such  treasurer,  and  the  receipt  by  him  of  moneys  belonging  to  the 
school  district,  and  his  refusal  to  pay  the  same  over  to  his  successor  in 
office  on  demand,  and  the  answer  filed  thereto  is  not  verified,  held,  not 
error  for  the  district  court  to  reject  ail  testimony  showing  the  non>exist- 
enoe  of  the  school  district,  and  tliat  it  bad  been  divided  up  and  blotted 
out,  and  that  such  treasurer  had  paid  over  all  the  money  received  by 
him  officially  to  another  district,  Without  the  assent  of  the  district  of 
which  he  was  treasurer,  and  that  such  treasurer  had  no  knowledge  of 
the  organization  of  any  such  school  district  to  wbich  he  had  executed 
his  bond. 

2.  Amrndmbnt,  of  Armoer;  Terms  Imposed,  Where  during  a  trial  a  de- 
fendant asks  leave  of  the  court  to  amend  his  answer  by  a  verification 
thereof,  which  motion  is  denied  by  the  court  except  upon  the  payment 
instanter  of  all  thre  costs  of  the  suit  up  to  thie  time  of  such  application, 
such  requirement  is  notwich  an  abuse  of  discretion  on  the  part  of  the 
court  as  to  be  any  ground  of  error  demanding  a  reversal  of  the  judg- 
ment in  the  case.    lOasterline  v.  Day,  26-309;  Pierce  v.  BxMen,  21-125.7 
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ErrcT  from  Oranofcrd  District  Court 

Action  by  the  School  District  as  plaintiff,  against  Wands  and 
his  sureties,  to  recover  money  alleged  to  have  been  received  by 
Wands  as  treasurer  of  said  school  district,  and  unlavirfully  re- 
tained by  him.  All  the' facts,  and  the  character  of  the  plead- 
ings, ate  set  forth  in  the  opinion.  The  district  court,  at 
September  Term  1876,  gave  judgment  in  favor  of  the  School 
District^  and  defendants  bring  the  case  here  on  error. 

Daniel  Scott^  for  plaintifi  in  error. 
John  T.  Voss^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  This  was  an  action  on  the  official  bond  of 
the  treasurer  of  School  District  No.  71,  of  Crawford  county,  to 
recover  the  sum  of  $486.86  on  account  of  moneys  collected  by 
said  treasurer,  which  he  wrongfully  refused  to  pay  over,  as  a 
feithful  discharge  of  his  duties  required.  The  petition  alleged 
among  other  things,  that  the  said  school  district  was  a  duly- 
organized  school  district  under  and  by  virtue  of  the  laws  of 
the  state  of  Kansas,  and  as  such  school  district  was  doing  busi- 
ness under  the  name  and  number  of  "School  District  No.  71, 
Crawford  county,"  and  that  the  defendant,  David  Wands,  was 
the  duly-elected,  qualified  and  acting  treasurer  of  said  School 
District  No.  71  from  the  7th  of  April  1873  until  the  13th  of 
August  1874,  at  which  last-mentioned  time  the  said  Wands 
ceased  to  be  treasurer  of  said  district  The  answer  in  the  case 
^as  not  verified;  and  on  the  trial  an  attempt  was  made  to  in- 
troduce in  evidence,  on  the  part  of  the  plaintiffs  in  error,  (said 
treasurer  and  his  sureties,)  the  record  of  a  judgment  of  the 
district  court  of  Crawford  county,  rendered  at  the  May  term 
1873,  in  a  certain  action  then  pending  in  said  court,  wherein 
•'Union  School  District  No.  11,  of  Crawford,  Labette,  and 
Neosho  counties,"  was  plaintift",  and  said  "  School  District  No. 
71"  wa^  defendant,  to  prove  that  all  the  territory  claimed  by 
said  School  District  No.  71,  except  one  section,  had  been  ad- 
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judged  by  said  coart  to  belong  to  said  School  District  No.  11, 
and  that  said  jadgo^ent  remaiaed  unreversed;  also,  to  prove 
t^^.  the  county  superintendent  of  aehools  for  said  Crawford 
Qounty  that,  said  remaining  section  of  territory  clainied  by 
School  District  No.  71  had  been  attached  to  an  adjoining 
school  district  in  said  county  of  Crawford  prior  to  the  com- 
mencement of  this  action^  and  that  *' School  District  No.  71" 
had  been  blotted  from  the  school  nrnps  of  said  Crawford 
county  in, obedience  to  the  judgment  of  said  court  before  the 
commencement  of  this  suit;  and  to  further  prove,  that  all  the 
money  now  claimed  by  said  "School  District  No.  71"  was  the 
legally-assessed  and  collected  schooUtaxof  the  territory  and 
inhabitants  of  said  School  District  No.  11,  and 'that  as  such 
treasurer  Wands  had  in  good  £dth  paid  the  sum  sued  forte 
said  School  District  ^  No^  11  prior  to  this  action,  having  no 
knowledge  that  said  tponey  then  had  any  other  legal  owner,  or 
that  School  District  No.  71  had  any  organization  as  a  school 
district  under  the  laws  of  Kansas.  To  the  introduction  of  all 
of  this  evidence,  the  defendant  in  error  objected,  and  the  court 
sustained  such  objection,  holding  the  offered  proof  inadmissible 
in  the  case.  .  Complaint  is  now  made  of  this  action  of  the  court 
by  the  plaintiffs  in  error.  In  said  ruling  of  the  district  court 
there  was  no  error,  as  under  the  pleadings  the  existence  of  the 
said  School  District  No.  71,  and  the  election  and  qualification 
of  said  Wands  as  the  treasurer  thereof,  were  confessed  as  true. 
(Sec.  108,  civil  code,  Gen.  Stat,  660.)  The  existence  of  such 
school  district,  as  also  the  official  position  of  Wands,  as  its 
treasurer,  being  admitted  in  the  pleadings,  and  in  the  official 
bond  signed  by  all  the  plaintiffs  in  error,  it  was  no  defense  to 
the  action  to  prove  that  the  money  collected  by  Wands  as 
such  treasurer  had  been  paid  to  another  school  district  without 
the  assent  of  School  District  No.  71,  or  that  such  treasurer 
had  no  knowledge  of  the  existence  of  said  School  District  No. 
71.  The  evidence  presented  was  not  in  support  of  any  issue 
tendered  in.  the  case,  and  was  properly  rgected. 

During  the  trial,  the  plaintiffs  in  error  moved  the  court  for 
leave  to. amend  their  answer  by  a  verification  thereof,  which 
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was  denied  by  the  <;otirt,  except  upon  the  payment  itistanter  of 
all  the  costs  of  the  salt  np  to  the  time  of  such  application. 
Under  the  law,  defendants  have  no  absolute  right  to  amend 
tbeir  answers  whenever  they  may  choose  so  to  do;  and'as  they 
can  amend  only  upon  leave  of  the  court,  and  upon  such  terms 
as  may  be  just,  we  see  no  abuse  of  discretion  in  the  court  as  to 
the  terms  imposed.  By  the  payment  of  the  costs,  the  plain- 
tiffs in  error  could  have  obtained  leave  to  make  the  amend- 
ment asked;  but  this  they  refused  to  do,  and  cannot  now. 
complain  because  they  were  not  permitted  to  verify  their 
answer. 

The  other  exceptions  in  the  case  referred  to  in  the  brief  of 
Munsel  for  plainti&  in  error  are  not  sufficiently  presented  in 
the  record  for  this  court  to  take  cognizance  of^  uid  henoe  can- 
not be  considered. 

The  judgment   f  the  district  coort  will  be  affirmed. 

All  the  Justices  concurring. 


Hans  Hansok  v.  A.  L.  Woloott. 

L  YoiD  JuDGKBHTy  May  bi  Vacated  an  Malhn,  at  aMf§  TIrm.  A  void  Jndg* 
ment  may  be  vacated  and  set  aside  at  any  time,  on  motion  of  the  de> 
fendant,  without  advising  the  court  that  the  defendant  has  a  valid 
defense  to  the  action  in  which  the  pretended  judgment  is  rendered. 
\Bcfttd  V.  TFi^son,  8-228;  Chambers  v.  Bridge  Man*y,  16-276;  Oapen  v. 
BUpheiuon,  17-^16;  MoMim  v.  Gray,  19-4&1,  468;  Kirhmod  «.  Reedy,  10- 
465;  Qreen  r.  McMurtry,  20-193;  Pierce  v.  BuUere,  21-124, 126;  McNeiU  p,. 
BdU,  24-110;  Bank  v.  Setoing  Society,  28-424;  Tracy  v.  Qreen,  29-610;  Bey- 
noUU  V.  Fleming,  80-106;  WiUiame  v.  Moarehead,  88-618.] 

Error  firam  Wyandotte  District  Court 
Is  Jannary  1874,  Wolcott  commenced  an  action  in  the  dis^ 
trict,  conrt  against  two  partieB^  each  nan^ed.  Mms  Bjsawon. 
The  aummons  in  the  action  was  in  due  form  against  both  de- 
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fendants,  and  was  directed  to  the  sheriff  of  Wyandotte  coanty, 
whose  return  on  said  summons  is  as  follows: 

^^  Received  this  summons  on  the  9th  of  January  1874,  and 
served  the  same  in  my  county  hy  giving,  to  and  leaving  with 
Hans  Hanson  personally  a  true  copy  thereof,  and  by  leaving 
at  the  usual  place  of  residence  of 'Hans  Hanson  a  true  copy 
thereof,  on  the  17th  of  January  1874/* 

Defendants  having  made  defiiult,  judgment  in  favor  of  Wot 
eott  and  against  both  Hansons  was  rendered  on  the  9th  of 
•March  1874. 

On  the  8th  of  December  1876,  ^^Sans  Hanson^  defendant 
second  named  in  the  above  entitled  cause,''  appeared  '^  spe- 
cially to  contest  the  jurisdiction  of  said  court  over  his  person," 
and  filed  his  motion  "to  set  aside  the  judgment  rendered  by 
default  on  the  9th  of  March  1874  against  this  defendant," 
alleging  that  no  service  of  summons  had  been  made  on  him. 
On  the  hearing  of  this  motion  it  was  shown  that  *^JBdns  Han- 
son, defendant  first  named,"  had  resided  in  Wyandotte  county 
in  1878  and  18*^,  and  that  ^^Hans  Hanson^  defendant  second 
named,"  had  not  been  personally  served,  and  had  never  re- 
sided in  Wyandotte  county,  but  had  resided  at  Kansas  City, 
Mo.,  from  July  1878,  until  late  in  the  fall  of  that  year,  and 
then  went  to  Wisconsin,  where  he  remained  a  long  time,  be- 
ing in  Wisconsin  during  the  whole  of  the  month  of  January 
1874.  He  made  proof  also,  that  he  did  not  know  of  the  ex- 
istence of  the  suit  against  him,  nor  of  said  judgment,  nor  of 
any  proceedings  therein,  until  shortly  before  he  filed  his  mo- 
tion to  set  such  judgment  aside.  Said  motion  was  heard  at 
the  December  Term  1875  of  the  district  court.  The  motion 
was  overruled  and  denied,  and  Hanson  brings  the  case  here  on 
error. 

Milton  CampbeUj  for  plaintiff  in  error. 
Cobb  ^  Alden,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  It  is  conclusively  shown  in  this  action,  with- 
in the  decision  of  Band  v.  Wilson,  8  Kas.  228,  that  the  judgment 


Digitized  by 


Google 


JULY  TERM,  1877.  209^ 

Opinioii  of  the  Court. 

of  the  court  below  was  rendered  against  the  plaintiff  in  error 
without  any  service  of  summons  upon  him,  and  that  the  judg- 
ment is  void,  as  the  district  court  had  no  jurisdiction  of  the 
person  of  said  Hans  Hanson.  Under  these  circumstances,  the 
district  court  erred  in  refusing  to  vacate  said  judgment  on  the 
motion  of  the  plaintiff  in  error.  Counsel  for  defendant  in 
error  contend,  that  the  motion  to  vacate  the  void  judgment 
was  properly  overruled,  because  the  court  below  was  not  ad- 
vised of  any  valid  defense.  It  is  true,  that  section  572  of  the 
civil  code  provides  that  a  judgment  shall  not  be  vacated  on 
motion,  or  petition,  until  it  is  adjudged  that  there  is  a  valid 
defense  to  the  action;  but  this  section  in  the  nature  of  things 
does  not  apply  to  judgments  rendered  by  a  court  having  no 
jurisdiction  of  the  person  of  the  defendant,  and  where  the 
judgment,  so  called,  is  a  nullity.  Independent  of  sections  572 
and  675,  the  court  has  the  power  to  vacate  void  judgments. 
The  addition  of  the  clause  in  section  575,  gives  no  additional 
power  to  the  court  It  simply  enunciates  a  power  it  always 
possessed.  The  previous  decisions  of  this  court  fully  sustain 
this  conclusion,  if  any  authorities  need  be  cited  in  favor  of  so 
salutary  a  determination.  FoT&man  v.  Carter ^  9  Kas.  674;  Cham- 
bers V.  King  Wroitght-Iron  Bridge  M<mufa4:tanfy  16  Kas.  270. 

The  order  of  the  district  court,  overniUng  the  motion  to  set 
aside  the  judgment,  will  be  reversed* 

All  the  Justices  concurring. 
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J.  A.  Hubbard  v.  W.  E.  Cowan, 

PftACTZOB,  SuPREMiB  Goubt;  To  Eeview  Alleged  Errors^  Record  MuA  he  FuS, 
and  Complete,  H.  was  deelared  elected  to  the  oflftce  of  county  commis- 
sioner for  one  of  the  dietricts  of  Cherokee  county.  O.  contested  his  elec- 
tion before  a  court  of  contest  of  that  county,  and  on  the  trial  thereof,  the 
court  of  contest  decided  in  £a.vor  of  C.  the  contestant  and  against  H.  the 
contestee.  Afterward  H.  attempted  to  have  the  proceedings  of  the  court 
reviewed  by  proceedings  in  error  in  the  district  court  of  said  county. 
The  district  court  affirmed  the  Judgement  of  the  court  of  contest  H. 
brings  the  case  to  the  supreme  court  on  error,  to  reverse  the  action  of 
the  district  court,  but  fails  to  show  by  the  record  that  any  petition  in  error 
was  filed  in  the  district  oonrt^  and  there  is  nothing  in  the  record  to  in- 
form this  court  upon  what  assignments  of  error,  if  any,  the  distriet  court 
acted.  Held,  that  the  supreme  court  cannot  adjudge  that  the  district 
court  committed  error  in  the  case.  lOeorge  v,  HoiUm^  2-333,  837;  Sunank 
V.  Holland,  6-144;  Ephraim  v,  QarUck,  10-280;  Bwnu  v.  BwrgeU^  19-162; 
KeeHng  v.  Kuhn,  19-441 ;  Mcutin  v.  Oraham,  20-304.] 

Error  from  Cherokee  District  QmrL 
Hubbard,  as  plaintiff  in  error,  brings  this  case  here.    AH 
necesBary  facts  and  proceedings  are  sufficiently  stated  in  the 
subjoined  opinion. 

John  R.  Bitter  J  for  plaintiff  in  error. 
HcUbwell  ^  Anderson^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  At  the  election  held  on  November  2d  1876, 
J.  A.  Hubbard  and  W,  E.  Cowan  were  candidates  for  the  of- 
fice of  county  commissioner  for  the  third  district  in  Cherokee 
county.  Hubbard  was  declared  elected,  and  Cowan  contested 
the  election.  Upon  a  trial  before  the  probate  judge  and  two 
disinterested  persons,  constituting  a  court  for  the  trial  of  said 
contest,  judgment  was  rendered  in  fevor  of  Cowan,  contestant, 
and  against  Hubbard,  the  contestee.  From  this  judgment, 
we  suppose  from  the  briefe  filed,  and  from  the  record  pre- 
sented, that  an  attempt  was  made  in  the  district  court,  at  the 
April  term  1876,  to  review  the  proceedings  of*  said  court  of 
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contest  on  the  application  of  Hubbard.  In  what  manner  this 
review  was  attettiptdd^  dr  upon  what  grounds,  if  any,  the  ac- 
tion of  the  court  of  contest  was  challenged,  we  are  not  in- 
formed, and  cannot- ascertain  from  the  record.  There,  is 
nothing  before  us  to  show  tliat  any  petition  in  error  was  OTcr 
filed  in  the  district  court.  A  copy  of  the  proceedings  of  the 
court  of  conte&t  seems  to  have  been  filed  in  the  district  court, 
and  the  latter  court  seems  to  have  affirmed  the  proceedings: of 
that  court;  but  no  application  or  petition  in  error  filed  or  pre- 
sent^(i  to  the  district  court  is  preserved  in  th6  record,  and  if 
any  was  filed  it  has  been  omitted  from  the  proceedings  certi- 
fied to.  us.  An  attempt  is  now  made  by  Hubbard  to  have  tihe 
action  of  the  district  court  reviewed  and  its  judgmeilt-  re- 
versed. Unfortunately  for  the  plaintiflT  in  error,  we  have 
nothing  here  to  warrant  us  to  interfere  iti  the  case.  We  Can- 
not tell  upon  what  the  district  court  acted,  if  the  record 
brougjit  to  us  is  not  complete.  If  it  is  complete,  as  the  clerk 
of  the  district  court  certifies,  then  as  the  attention  of  the  dis- 
trict court  was  not  called  to  any  alleged  errors  in  the  court  of 
contest  by  any  petition  in  error,  and  as  no  proper  proceedings 
were  filed  to  review  the  judgment  of  that  court,  the  district 
court  committed  no  error  prejudicial  to  said  plaintiff  in  eriror 
in  affirming  its  action.  Upon  the  record  presented  to  us,  of 
necessity  the  judgment  of  the  district  court  must  be  affirmed. 
All  the  Justices  concurring. 
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J.  M.  DioKBON  y.  Anna  Randal. 

1.  Jdkisdiction;  Appearance  to  the  MeriU;  Appeal.  Where  a  defendant  in  a 
replevin  action  pending  before  a  justice  of  the  peace  appears  on  the 
return-day  of  the  summons  served  upon  him  in  the  case,  and  obtains  an 
adjournment  of  the  trial  to  a  future  time  on  his  application,  and  on  the 
trial  thereafter  before  such  justice  judgment  is  rendered  against  the  de- 
fendant in  said  action,  and  such  defendant  takes  the  case  on  appeal  to 
the  district  court,  and  the  case  is  duly  docketed  there  for  trial,  the  dis- 
trict court  commits  no  error  in  overruling  a  motion  made  by  such  de- 
fendant to  dismiss  the  action  on  the  ground  that  the  justice  before 
whom  the  case  was  tried  had  no  jurisdiction  because  no  sufficient  re- 
plevin bond  and  affidavit  had  been  filed  with  him  at  the  institution  of 
the  suit  ZCasey  v.  KUgore,  15-478;  Baas  v.  Lee»,  ia-449;  Shu/Aer  v.  Finany 
I^IU;  Hofigin  v.  Barton,  23-741;  Pkrw  «.  Myen,  28-^964;  OomnCn  t. 
Heed,  33-37.] 

%  Mabrhd  Woxkn;  Pwrtka»ei  by  Wife  from  Her  Swband.  Under  our 
statutes,  a  married  woman  who  purchases  personal  property  from  her 
husband,  or  other  person,  in  good  faith,  and  for  a  good  and  sufficient 
consideration,  is  the  owner  of  the  property,  and  may  maintain'in  her 
own  name  an  action  of  replevin  therefor  against  an  officer  who  levies 
on  the  same  under  an  execution  to  satisfy  her  husband's  debt.  (Going  e. 
Oms,  8  Kas.  85,  cited,  and  followed.)  IFurrow  v.  Chapin,  13-107;  Miner 
V.  Pear»on,  1^-28;  Faddis  v.  Woollomee,  10-57;  SprovZ  v.  Bank,  22-339;  Hor- 
der  V.  Border,  28-^92;  Bricker  v,  LedbeUer,  26^271;  Parker  v.  Bates,  29-599 
Bailey  v.  Mfg.  Q>.,  32-82.] 

S.  Replevin;  When  Demand  Not  Necemary,  Where  a  constable  under  an 
execution  against  the  property  of  A.,  levies  upon  and  seizes  the  property 
of  B.  and  takes  the  same  into  his  possession  without  the  authority  or 
knowledge  of  B.,  and  asserts  a  claim  to  the  property  by  virtue  of  the 
process  in  his  hands  inconsistent  with  the  owner's  right  of  property  and 
right  of  possession,  B.  can  commence  an  action  of  replevin  for  the  re- 
covery of  the  same  without  making  any  demand  of  the  officer  therefor. 
[Mayberry  v.  KeUey,  1-118, 1 19,  120 ;  Shoemaker  v.  Smpeon^  16-43;  Stone  e. 
Bird,  16-489;  MeixeU  v.  Kirkpatrick,  33-295  J 

[See,  in  reference  to  dischssion  on  page  214,  Mayberry  v.  KeUey,  1-117; 
Topeka  v.  TuUle,  5-429;  Douglas  v.  Wolf,  6-92;  Ins.  Co.  v.  Berry,  8-lCO.] 

Mror  from  Nemaha  District  Court. 

Two  ACTIONS  of  replevin  were   brought  against  Dicksm^  a 

constable — one  by  Anna  Randal^  and  the  other  by  M.B.  Casey. 

Both  cases  were  tried  together,  at  the  May  Term  1876  of  the 

district  court.    Verdicts  and  judgments  for  plaintifis,  and 
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J)ieksan  brings  the  cases  here*    The  &cts  and  proceedings  are 
stated  ia  the  opinion, 

Joseph  Sharpej  for  plaintiff  in  error. 
iSiman  Conwetty  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.J.:  On  January  18th  1876,  Anna  Randal  and 
B.  M.  Casey  commenced  their  separate  actions  in  replevin 
against  Dickson,  before  a  justice  of  the  peace  of  Nemaha 
county,  to  obtain  the  possession  of  two  calves,  levied  upon  by 
Dickson,  as  constable,  under  an  execution  in  his  bands  issued 
upon  a  judgment  against  J.  H.  Randal  in  favor  of  Wolfley, 
Morris  &  Co.  The  calves  were  only  worth  $10  each.  On  the 
return-day  of  the  two  summonses  the  said  Dickson  appeared 
in  each  case  before  the  justice  and  obtained  an  adjournment  of 
tbe  trials  to  February  Ist.  Upon  judgments  being  rendered  in 
the  cases  before  tbe  justice  against  plaintiff  in  error,  he  ap- 
pealed both  actions  to  tbe  district  court,  and  after  the  causes 
i.App«ninott;   ^^  bccu  duIy  dockcted  there  for  trial,  he  moved 

juriadietion.  ^^^  dismissal  of  the  actions  on  the  ground  tliat  the 
justice  before  whom  they  were  tried  had  no  jurisdiction,  as 
sufficient  bonds  and  affidavits  were  not  filed  with  him  at  the 
commencement  of  the  cases.  The  objections  came  too  late, 
and  the  district  court  committed  no  error  in  overruling  the 
motions.  Haas  v.  LeeSy  18  Kas.  449;  Skuster  v.  Finariy  ante,  115. 
After  the  motions  to  dismiss  had  been  overruled,  with  the 
consent  of  all  parties  both  cases  were  tried  at  the  same  time 
s.v»rrM        ^^^  ^y  ^^^   same  jury.     Verdicts  and  judgments 

JjTtoliid^*'  were  again  rendered  against  the  plaintiff  in  error; 

*'^'*"  and  he  now  cpinplains  of  the  instructions  given  by 
the  court^.  and  of  the  refusal  of  the  court  to  charge  the  jury  as 
prayed  for  by  him.  The  instructions  objected  to  were  as  fol- 
lows: 

"1st  A  niarried  woman  can  hold  property  separate  and 
apart  from  her  husband,  and  the  same  is  not  subject  to  the 
payment  of  his-debts;  and  she  may  purchase  the  same  from 
her'husbAnd,  or  any  one  else  she  may  choose.  • 


Digitized  by 


Google 


214 SUPREME  OOUBT  OF  KANSAS. 

Dicksotk  ▼.  Bandai 

^'2d.  A  married  woman  in  this  BtAte  has  the  sam^  right  to 
buy,  sell,  exchange,  and  in  any  way  to  dispose  of  or  receive 
property  by  sale  or  gift  from  her  husband,  or  other  person, 
that  a  man  has,  so  the  sale  is  xn»de  in  good  faith." 

These  instructions,  except  as  to  the  right  of  a  married 
woman  to  receive  a  gift  from  her  husband,  are  in  accordance 
with  the  statute,  and  the  decisions  of  this  court:  Sees.  1  and 
2,  ch.62,  Gem  Stat.  1868,  p.' 568;  Going  v.  Oms,  8  Kas.  85; 
Faddis  v.  WoolomeSj  10  Kas.  66;  Furrow  v.  Chaptn^  IS  Kas.  107; 
Monroe  v.  May^-  9  B[as.  466;  ShHlabaraer  v.  Nafus,  15  Kas.  547. 
Waiving  the  question  whether,  independent  of  the  statute,  the 
husband,  when  out  of  debt,  could  not  have  given  a  calf  to  his 
wife,  freed  from  the  claims  of  his  subsequent  creditors,  in  this 
case  the  introduction  of  the  w*ord  **^ft"  in  the  lart  instruction 
coald  not  have  misled  the  jury.  It  seems  to  have  been  inci- 
dentally, almost  accidentally,  used,  and  could  not  have  made 
any  impression  on  the  jury  tinder  the  issues.  The  wife  did 
not  claim  the  property  by  gift  from  her  husband;  and  the  evi- 
dence  presented  by  her  tended  to  show  that  she  sold  geese, 
ducks,  and  chickens  to  purchase  of  one  Allen  a  cow  from 
which  came  the  calf  claimed  by  her. 

The  instructions  refused  were  properly  rejected.  The  first 
one  was  clearly  in  opposition  to  the  statute  of  the  state,  and 
to  the  construction  thereof  by  this  court  It  was  substantially 
to  the  import,  that  a  married  woman  cannot  take  title  to  per- 
sonal property  by  sale,  or  exchange,  from  her  husband  daring 
coverture.  Such  is  not  the  law  in  Kansas,  and  we  are  sur- 
prised that  such  doctrine  should  be  asserted  by  a  practitioner 
of  this  court  at  this  late  day.  K  the  instruction  had  omitted 
all  reference  to  acquiripg  title  by  the  wife  by  sale  and  ex- 
change, a  different  question  would  be  presented  than  the  one 
we  are  now  called  upon  to  decide.  The  second  instruction  re- 
fused w^  a  partial  attempt  to  produce  section  8,  Gen.  Stat 
504;  but  the  section  was  incorrectly  copied.  The  counsel  for 
the  plaintiff  is  in  error  in  assumiug  the  instruction  was  a  tran* 
script  of  the  law,  as  the  fact  is,  by  omitting  therefrom  the 
word  aetualj  and  inserting  immediate,  the  instruction  was  in  di- 
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rect  conflict  with  the  statute.  As  asked,  the  instruction  was 
improper.  An  instruction  must  be  good  as  asked,  or  it  is  not 
error  to  refuse  it.  This  principle  is  alone  a  sufficient  reason 
for  rejecting  both  of  the  above-mentioned  instructions  pre- 
sented to  the  district  court  by  plaintiff  in  error. 

The  third  instruction  rejected  was  in  reference  to  a  demand 
being  necessary  in  the  cases  before  the  actions  of  replevin 
8.KepieTin;  coold  be  maintained.  No  demand  was  requisite. 
demftiid.  rpj^^  calvcs  wcrc  wrongfully  taken  by  the  constable, 
without  the  authority  or  knowledge  of  the  owners,  and  the 
constable  asserted  a  claim  to  the  property  by  virtue  of  his 
legal  process  inconsistent  with  the  owners'  rights  of  property. 
and  possession.  The  constable  had  no  right,  writ,  or  authority 
to  seize  the  property  of  either  Anna  Randal,  or  M.  B.  Casey. 
Neither  of  these  parties  were  bound  in  law  to  take  any  notice 
of  executions  in  his  hands  against  other  persons;  nor  were 
they  bound  to  know  that  the  property  was  taken  under  any 
legal  process.  Both  parties  had  the  right  to  sue  for  the  pos- 
session of  the  calves  without  alleging  any  demand,  or  proving 
one.  Shoemaker  v.  Smpeonj  16  Kas.  43;  Stone  v.Bvrd^  id.  488. 

As  to  the  allegation  that  the  verdicts  were  against  the  weight 
of  evidence,  we  need  only  answer,  that  as  there  was  direct  and 
positive  evidence  introduced  showing  that  the  property  dajmed 
by  ^w^  defendant  in  error  belonged  to  such  party,  which  if 
uncontradicted,  was  sufficient  to  support  the  verdicts,  we  can- 
not now  interfere. 

The  judgments  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 
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M.  D.  Fbsslbb  y.  M.  B,  Haas  ft  Co, 

1.  SjnTLU  ON  Pafiuo  Lands;  InUred,  3ut)jeei  to  AUachmenL  Where  an 
attachment  is  levied  upon  lots  in  a  town,  and  the  baildings  thereon,  i^ 
motion  to  discharge  the  attachment  will  not  be  sustained  upon  the 
ground,  as  shown  by  affidavits,  that  the  town  site  was  public  lands  of 
the  United  States  and  had  not  yet  been  proved  np  upon  by  the  probate 
judge  of  the  county  in  trust  for  the  occupants.  IFoster  v.  Brost,  11-351; 
Lapham  v.  Heady  21-^88;  RecMmer  v.  Mcurkeu,  25-688;  SiOphen  v,  Su^hen, 

2.  Hokbbtead;  Abandonment  Teetimony  showing  that  a  husband  de- 
serted his  family  in  this  state  and  took  np  his  residence  in  another 
state,  and  that  thereafter  the  wife  removed  from  the  residence  ai>on 
particular  lots  or  lands  occupied  by  herself  and  family  at  the  time  of  her 
husband's  leaving,  onto  other  lands  which  she  preempted  as  and  for  a 
homestead,  and  thai  anbsequently  to  soch  removal  and  attempt  to  ae- 
cnre  a  homestead  for  herself  she  rempvea  with  her  children  from  this 
state  and  takes  up  her  residence  in  the  state  to  which  her  husband  had 
gone  and  still  remained,  held  sufficient  to  show  an  abandonment  by  the 
husband  of  his  homestead  on  the  lots  and  lands  first  mentioned. 

Mror  from  Osborne  District  CovrL 

Haas  ft  Co.  saed  Fessler^  and  obtained  an  order  of  attach- 
ment which  was  levied  on  certain  property.  Fesskr  moved  to 
dissolve  the  attachment  The  district  court,  at  April  Term 
1876,  overruled  said  motion,  and  FessUr  brings  the  case  here 
on  error.    The  facts  and  proceedings  are  stated  in  the  opinion* 

A.  J.  Bantay  for  plaintiff  in  error. 
R.  Q.  Hat/Sy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J.:  Proceedings  in  attachment  The  ground  of 
the  attachment  was,  the  non-residence  of  the  defendant  Ser- 
vice was  sought  by  publication.  Defendant  appeared  specially, 
and  moved  to  set  aside  the  attachment  on  several  grounds. 
The  motion  was  overruled,  and  judgment,  and  order  of  sale  of 
attached  property,  entered.  Of  these  the  defendant  complains, 
and  brings  the  record  here.  He  claims  that  the  property  at- 
tached was  at  the  time  the  property  of  the  United  States,  and 
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therefore  not  subject  to  attachment.  It  consisted  of  two  lots 
in  Osborne  Oity,  and  the  improvements.  Two  affidavits  were 
filed,  that  the  improvements  were  made  under  the  laws  of 
congress  respecting  town  sites,  and  that  the  town  site  had  not 
been  proved  up  upon  by  the  probate  judge  of  the  county  in 
trust  for  the  occupants  thereon.  It  was  not  pretended  that 
Fessler  had  no  interest  in  these  lots  and  the  buildings  thereon, 
nor  that  he  did  not  own  the  improvements.  Indeed,  another 
of  the  grounds  presented  for  setting  aside  the  attachment  was 
that  the  property  was  Fessler*s  homestead.  The  two  claims 
seem  a  little  inconsistent  One,  that  Fessler  did  not  own  the 
property,  and  therefore  there  was  nothing  to  attach;  and  the 
other,  that  it  was  exempt  from  attachment  because  it  was  his 
homestead. 

It  seems  to  us^  under  our  statutes  respecting  contracts  for 

the  sale  or  purchase  of  public  lands  and  conveyances  of  im* 

provements  upon  such  lands,  (Gen.  Stat,  p.  184,  §S  9  and  10,) 

and  the  laws  of  the  United  States  respecting  the  proving  up 

of  town  sites  for  the  benefit  of  the  occupants,  that 

r  OB  WWII  it  must  be  held  that  Fessler  had  sufficient  inter- 


est in  the  property  to  be  reached  by  the  process  of 
the  courts,  and  to  sustain  the  attachment.  By  those  sections, 
his  contracts  and  conveyances  as  to  such  property  would  be 
good.  K  his  voluntary  conveyance  is  good,  why  may  not  an 
involuntary  conveyance  be  sustained?  If  he  owned  nothing, 
he  has  lost  nothing. 

A  second  claim  is,  that  the  property  was  occupied  as  a- 
homestead  by  the  family  of  Fessler,  and  therefore  exempt. 
The  testimony  abundantly  supports  the  finding  of  the  court 
against  this  claim.  The  only  testimony  in  favor  of  it  was  the 
affidavit  of  Mrs.  Fessler,  that  it  was  so  occupied  and  that  any 
absence  therefrom  was  only  temporary.  As  against  this,  was 
the  affidavit  of  the  plaintiffs'  attorney,  that  Fessler 

d«im:  ateB.  was  a  nou-resideut;  the  affidavits  of  two  witnesses. 


showing  that  one  Dr.  Gibboney  was  in  the  actual 
occupatioa  of  the  premises,  that  M.  D.  Fessler  had  left  the 
state  some  months  before,  and  gone  to  Missouri,  and  that  Mrs. 
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Feesler  stated  that  her  husband  bad  deserted  her,  and  that  she 
had  sent  her  children  to  her  own  mother  because  of  such  de- 
sertion, and  that  she  thereafter  moved  onto  a  tract  of  land  for 
a  preemption,  and  then,  prior  to  the  attachment,  went  to  Mis- 
souri, taking  all  her  household  goods,  and  returning  some 
months  thereafter,  and  a  short  time  prior  to  the  hearing  of 
the  motion,  and  without  her  children,  stated  that  she  only  in- 
tended to  stay  until  after  the  settlement  of  this  case,  aif d  then 
intended  to  return  to  Missouri.  Upon  this  testimony  we  think 
the  ruling  of  the  court  was  correct 

The  remaining  claim  of  counsel,  as  to  the  insufficiency  of 
the  affidavit  for  and  notice  of  publication,  is  not  borne  out  by 
the  record.  At  least  he  has  made  no  specification  of  any 
defect 

Upon  the  whole  record,  we  see  no  error,  and  Uie  judgment 
will  be  affirmed. 

HoBTON,  0.  J.,  concurring. 


Gbokob  Stbwart  v.  Ruvus  B.  WAira. 

1.  Trial  bt  Jusnos;  TMng  Que  Under  AdmumaA:  Time»  In  caaes  tried 
by  a  jostice  of  the  peace  without  a  jury,  in  which  there  has  been  do 
arrest  or  attachment,  the  Justice  may  withhold  judgment  if  he  desires 
until  the  fourth  day  after  the  close  of  the  trial;  (General  Statutes,  p.  799, 
section  116 ; )  but  in  the  computation  of  time  under  said  aection  both  the 
day  of  trial  and  the  day  of  entering  judgment  must  be  counted. 

S. Judgment  Not  Entered  on  or  Brfort  Fowih  2%,  Void.    If  the 

juBtice  fails  to  enter  judgment  by  the  fourth  day,  as  above,  but  does 
enter  it  thereafter,  it  is  error,  and  such  error  may  be  corrected  by  peti- 
tion in  error;  and  being  an  error  appearing  in  the  final  judgment,  may 
be  taken  advantage  of  without  exception.  [QmmeU  9.  KwyhendaH  Hh 
709.] 
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Error  from  Cowley  District  Court 
Thb  only  questicm  here  is  as  to  the  Qonstruction  of  section 
115  of  the  justices  act     The  facts  are  fully  stated  in  the 
opinion.    Stewart  brings  the  case  here  on  error. 

L.  J.  Webbj  and  E.  S.  Torrance,  for  plaintiff  in  error. 
Pryor^  Kager  ^  Pryor,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J*.:  This  action  was  originally  brought  by  Wi^ite 
before  a  jnstice  of  the  peace.  The  parties  appeared  before  the 
justice  on  the  18th  of  August  1874,  and  on  that  day  the  trial 
was  bad  and  concluded,  and  the  justice  held  the  case  under 
advisement  until  the  22d  of  that  month.  On  the  day  last  men- 
tioned the  justice  rendered  and  entered  judgment  in  said  action 
in  favor  of  Waite.  Stewart  filed  a  petition  in  error  in  the  dis- 
trict court  asking  that  the  judgment  of  the  justice  be  reversed, 
assigning  as  error,  that  said  judgment  had  been  both  rendered  and 
entered  one  day  later  than  the  fourth  day  after  the  day  on  which 
the  cause  had  been  tried  by  the  justice,  both  days  inclusive. 
At  the  September  term  of  the  district  court,  on  motion  of 
counsel  for  Waite,  the  court  dismissed  the  petition  in  error,  on 
the  ground  that  the  judgment  of  the  justice  was  void,  and  ren- 
dered judgment  against  Stewart  for  costs. 

It  is  insisted  on  the  part  of  the  plaintiff  in  error  that  the 
district  court  erred  in  dismissing  the  petition  in  error,  and  in 
not  reversing  the  judgment  of  the  justice  for  the  reason  that 
said  judgment  was  erroneous,  in  that  it  was  both  rendered  and 
entered  by  the  justice  subsequent  to  the  time  within  which  it 
should  have  been  entered  in  compliance  with  the  requirement 
of  the  statute.     Sec.  116,  ch.  81,  of  Gen.  Stat  reads  as  follows : 

"Upon  a  verdict,  the  justice  must  immediately  render  judg- 
ment accordingly.  When  the  trial  is  by  the  justice,  judgment 
must  be  rendered  immediately  after  the  close  of  the  trial,  if 
the  defendant  has  been  arrested,  or  his  property  attached.  In 
other  cases  it  must  be  entered  either  at  the  close  of  the  trial, 
or,  if  the  justice  then  desires  further  time  to  consider,  on  or 
by  the  fourth  day  thereafter,  both  days  inclusive." 
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We  think  the  plaintiff  in  error  is  right  in  his  construction 
of  the  statute.  In  order  to  give  force  to  the  last  three  words 
of  the  section,  both  the  day  of  trial  and  the  day  of  judgment 
must  be  counted.  Leaving  those  words  out,  and  the  ordinary 
rule  of  computing  time,  the  rule  prescribed  by  statute,  (Qen. 
Stat,  p.  771,  §722,)  would  obtain,  and  the  day  of  trial  would 
be  excluded.  Under  such  a  statute  the  judgment  rendered 
would  have  been  in  time.  But  these  words  are  in  the  statute, 
and  cannot  be  ignored.  Effect  must  be  given  to  every  word 
if  possible;  and  effect  can  be  given  only  by  including  both  days; 
and  the  only  days  named,  the  only  days  to  which  reference  is 
had,  are  that  of  trial  and  that  of  entering  judgment  The 
judgment  therefore  was  not  entered  in  time.  We  think  too 
that  having  been  entered  out  of  time,  the  entry  was  error  com- 
pelling a  reversal.  True,  the  delay  of  the  justice  was  but  for 
a  single  day;  but  if  he  may  delay  one  day,  be  may  more,  and 
a  parly,  if  that  latitude  was  once  given,  might  find  himself 
compelled  to  watch  from  day  to  day,  for  weeks  or  more,  or  else 
run  the  chance  of  losing  his  appeal.  The  true  way  is,  to  hold 
to  tixe  pMn  provision  of  the  statute.  The  authorities  also 
favor  this  rule.  Sec.  115,  above  referred  to,  was  adopted  ver- 
batim from  the  laws  of  the  state  of  Ohio,  being  section  107  of 
the  justices  code  of  that  state;  and  the  supreme  court  of  OhiOi 
at  its  December  Term  1855,  in  the  <;a8e  of  Itobinson  v.  Kmis 
and  JRowe^  (4  Ohio  St.  593,)  construed  the  first  clause  of  that 
section,  viz.,  that  ^'upon  a  verdict,  the  justice  must  imme- 
diately render  judgment  accordingly."  Chief  Justice  Thur- 
man,  delivering  the  opinion  of  the  court,  says:  ^'  But  judgment 
must  be  entered,  and  that  immediately,  in  compliance  w^itb 
section  107,  whether  the  jury  fee  be  paid  or  not  The  justice 
has  no  discretion  to  postpone  judgment  upon  a  verdict  to  ^  fu- 
ture day,  and  if  he  do  so,  his  judgment,  although  it  may  not 
be  void,  will  be  erroneous,  and  reversible  for  irregularity  and 
non-compliance  witb  the  statute.  The  court  of  common  pleas 
was,  therefore,  right  in  reversing  the  judgment  in  question,  and 
it  properly  retained  the  cause,  as  required  by  the  532d  section 
of  the  civil  code."     This  decision. is  clearly  in  point,  and  sua* 
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tains  us  in  the  opinion  we  have  expressed,  that  the  judgment 
was  not  void,  as  seems  to  have  been  the  view  of  the  district 
court,  but  simply  erroneous.  The  record  discloses  no  waiver 
of  this  error,  or  consent  to  such  adjournment 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded  with  instructions  to  sustain  the  petition  in  er- 
ror filed  therein,  and  to  reverse  the  judgment  of  the  justice. 

All  the  Justices  concurring. 


P.  W.  Nmtzel  et  aL  v.  Hbnrt  A.  Huntbb  ei  al. 

1.  Akswbb-Dat;  Twenty  Days  after  Return-Day:  ChmpuiatUm  of  Time. 
Where  a  sammons  in  a  civil  action  was  made  returnable  on  March  23d, 
and  the  answer-day  was  fixed  for  AfH-il  12th  next  thereafter,  the  district 
court  properly  overniled  an  objection  to  the  summons  based  on  the 
ground  that  the  twenty  days  after  the  day  on  which  the  summons  was 
returnable  were  not  given  therein  in  which  to  answer. 

2.  Dsfault;  Leaii>e  to  Answer;  Discretion  of  Coxai.  When  a  party  defendant 
makes  a  motion  to  set  aside  a  summons  on  account  of  some  alleged 
irregularity,  and  for  good  reasons  .the  motion  is  overruled,  and  the  de- 
fendant is  in  default  of  an  answer  at  the  time  of  the  hearing  of  sach 
motion,  and  upon  the  motion  being  oveiruled  makes  an  application  for 
leave  to  answer,  but  makes  no  showing  that  he  has  any  valid  defense, 
the  district  coart  may  properly  refuse  the  application  for  leave  to  file  an 
answer..  [Swerdsfeger v, State, 21-47^.1 

8.  Forecloburb;  Party;  Interest  of  Incumbrancer,  to  he  Stated  with  Certainty, 
Where  in  an  action  against  the  mortgagors  to  foreclose  a  real-estate 
mortgage  to  secure  the  note  of  one  of  the  mortgagors,  a  third  party  is 
joined  as  co-defendant,  and  as  to  such  third  party  the  only  allegations 
in  the  petition  are,  ''that  he  claims  an  interest  in  said  premises  to  the 
amonnt  of  $500,  and  that  said  daim  consists  of  a  mortgage-lien  on  said 
premifies  to  secure  the  payment  of  the  said  money,"  and  no  judgment  is 
demanded  in  the  prayer  of  the  petition  a^inst  him,  said  petition  does 
not  state  facts  sufficient  to  sustain  or  uphold  a  judgment  against  such 
third  party  defendant,  barring  and  foreclosing  him  from  setting  up  or 
claiming  any  right  or  title,  legal  or  equitable,  in  or  to  the  mortgaged 
premises.  (ShoH  v.  Nooner,  16  Kas.  220,  approved  and  followed.}  [Ddfk- 
hag  V.  Qoldie,  17-263;  Nooner  v.  Short,  20-625.] 
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4.  Anawbr-Dat;  DKTAnxyr;  AeHcn,  Whm  TriMe.  Where  t^»  answer-day 
in  a  civil  action  is  on  April  12th,  and  the  defendant  is  in  default  of  an 
answer,  and  the  next  term  of  the  court  after  the  default  commences  on 
the  26ih  day  of  said  month,  the  action,  is  triable  at  said  April  term. 
IDougherty  v.  Porter,  18-206;  Lantme  v,  McKxniwn,  19-411;  Reed  v.  Sexion, 
20-201;  OoTvin  v.  Jetmenm^  20-373;  S^vngB  v.  Porter,  22-18.] 

6.  JuDGMKKT  In  Perionam^  Against  Mortgagor,  Not  lAabU  at  Maker  o/  Ncte^ 
Error.  Where  an  action  is  commenced  to  obtain  a  personal  jadgment 
on  a  note  executed  by  one  person  only,  and  to  foreclose  a  mortgage  on 
real  estate,  given  to  secure  the  note,  and  executed  by  such  person  and 
his  wife,  it  is  error  to  render  a  personal  judgment  against  the  wife  to 
satisfy  any  part  of  the  judgment  after  sale  of  the  mortgaged  premises. 

Error  from  Cloud  District  Court. 
FoRBOLOSURB  of  mortgage,  brought  by  Hunter  against  F. 
W.  Ndtzd  and  Maria  his  wife,  aa  mortgagors,  and  Grcofis  and 
JDinwoodie  as  incumbrancers,  judgment  in  favor  of  plaintiff, 
and  against  all  the  defendants,  at  April  Term  1876,  and  de- 
fendants bring  the  case  here  on  error.  The  proceedings,  and 
errors  complained  of,  are  fully  stated  in  the  opinion. 

L.  J.  Orana,  for  plaintife  in  error. 

JS.  J.  Jenkins^  and  3f.  V.  JoneSy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  Hunter  held  a  note  signed  by  F.  W.  Neitzel, 
which  was  secured  by  a  mortgage  executed  by  said  Weitzel  and 
wife.  Other  mortgages  on  the  same  real  estate,  executed  by 
Neitzel  and  wife,  were  held  by  L.  J.  Crane  and  William  Din- 
woodie.  Hunter  commenced  his  action  in  the  court  below^  to 
obtain  judgment  on  his  note  and  to  foreclose  his  mortgage,  and 
he  joined  Crans  and  Dinwoodie  as  parties  diefendant,  alleging 
as  to  them  that  they  claimed  an  interest,  in  the  mortgaged 
premises  to  the  amount  of  $500  each,  and  that  said  claim  con- 
sisted of  mortgage-liens  on  said  premises  to  secure  the  pay- 
ment of  said  money.  The  summons  was  issued  March  20th 
1875,  made  returnable  on  the  23d,  served  on  the  20th,  and  re- 
turned and  filed  on  the  22d.  The  answer-day  was  set  for  the 
12dx  of  April  following.  Crans  and  the  Neitzels  appeared 
specially  and  objected  to  the  summons  on  the  ground  that  the 
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answer-day  was  fixed  less  than  twenty  days  after  the  day  on 
which  the  summons  was  returnable.  Their  motion,  being 
overruled,  and  leave  to  answer  having  been  refused,  the  court 
rendered  judgment  against  both  the  Neitzels,  foreclosed  the 
mortgage,  and  barred  the  said  Crans  from  setting  up  or  claim* 
ing  any  right  or  title,  legal  or  equitable,  in  the  said  described 
premises. 

The  motion  to  set  aside  the  summons  was  properly  over- 
ruled, as  the  answer-day  was  within  the  provision  of  the  stat- 
ute. Sec.  722  of  the  civil  code,  Gen.  Stat  1868, 
.*^y  p.  771,  provides  that  the  time  within  which  an  act 
IB  to  be  done  shall  be  computed  by  excluding  the 
first  day,  and  including  the  last.  Under  this  rule,  the  return- 
day  of  the  summons  is  to  be, excluded,  and  the  12th  day  of 
April  included;  and  there  being  eight  days  in  March,  after  the 
28d,  and  including  April  12th,  twelve  days  in  April,  twenty 
days  time  were  allowed  for  answering  after  the  day  on  which 
the  summons  was  returnable.  The  argument  of  counsel  that 
the  24th  of  March  should  be  construed  as  the  first  day,  and 
therefore  excluded,  and  that  of  necessity  the  answer-day  could 
not  have  been  earlier  than  the  13th  of  April,  is  not  sustained 
by  any  decision,  nor  in  accordance  with  the  rules  of  construc- 
tion of  statutes  in  such  cases.  D<mgheriy  t^.  Porter^  18  Eas.  206. 

The  application  for  leave  to  answer  was  denied  by  the  court; 
and  in  the  absence  of  any  showing  of  a  defense  in  the  case,  it 
cannot  be  reasonably  argued  that  the  court  erred 
**  ^?lViMT«  in  its  action.  Such  applications  are  greatly  in  the 
discretion  of  the  court,  to  refuse,  or  allow;  but 
without  making  any  claim  to  a  defense,  a  party  is  not  entitled 
to  the  right  of  filing  an  answer  in  an  action,  when  in  default 
upon  personal  service. 

The  objection  that  the  case  was  not  properly  on  the  docket, 
or  triable  at  the  April  term  for  1875,  is  also  unavailing.  The 
answer-day  was  on  the  12th  of  the  month.  Court  convened 
on  the  4th  Monday  of  the  same  month,  to-wit,  on  April  26th, 
and  under  the  statute  the  case  was  then  properly  for  hearing, 
no  answer  having  been  filed. 
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Within  the  decision  of  the  case  of  Short  v.  Nooner^  16  £as. 
220,  so  much  of  the  judgment  as  debars  and  forecloses  the 
4.  pcraonai  jndff-  ^^S^^  ^^   Craos  iu    thc  mortgaged  premises  is 

wife'«!mort^  erroneous,  and  cannnot  be  sustained.  The  same 
•  '*■**•  may  be  said  of  the  personal  judgment  against  the 

wife  of  Neitzel.  She  only  signed  the  mortgage,  and  was  not 
liable  personally  on  the  note;  therefore  it  was  error  for  the 
court,  as  to  her,  to  do  more  than  decree  a  foreclosure  of  the 
mortgage,  and  order  a  sale  thereof  to  satisfy  the  judgment, 
costs  and  expenses  and  bar  her  from  setting  up  any  title  or 
claim  thereafter  in  the  same.  If  th^  premises  jbiled  to  satisfy 
the  judgment,  the  separate  property  of  the  wife  could  not  be 
taken  to  pay  it  The  mortgage  was  only  a  security  for  the 
debt  evidenced  by  the  note,  and  such  security  could  be  fully 
exhausted;  but  the  liability  of  the  wife  was  limited  to  the  se- 
curity given  by  her,  viz.,  all  her  interest  in  the  mortgaged 
premises. 

The  judgment  will  be  reversed  as  to  L.  J.  Crans,  and  modi- 
fied as  to  Maria  !N'eitzel,  so  as  to  relieve  her  from  the  payment 
of  any  portion  of  the  judgment  rendered  personally  against 
her  after  a  sale  is  made  of  all  the  mortgaged  premises;  and 
otherwise  the  judgment  of  the  district  court  is  afiirmed.  No 
costs  will  be  taxed  in  this  court  against  L.  J.  Crans;  and  as  to 
the  other  parties,  the  costs  will  be  divided. 

All  the  Justices  concurring. 
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St.  Joseph  ft  Dbnver  City  Bailroab  Co.  et  oLy.  Jambs 
Smith,  as  Tredsurei^  ^. 

I.  RBCBivsBa^  ApponrrxD  bt  Fbdebal  Coubib;  AeHoru  Against;  Juritdic- 
tion  of  State  Qmrts.  A  county  treasurer  filed  his  petition  in  the  difitrict 
coart  against  a  railroad  company,  and  the  receiver  of  said  company 
appointed  by  the  circuit  court  of  the  United  States  to  recover  the  taxes 
levied  upon  said  company  for  the  year  1874.  The  petition  alleged  the 
appointment  of  the  receiver  and  his  possession  and  control  of  the  road. 
Without,  so  far  as  the  record  discloses,  the  issue  or  service  of  any  proc- 
ess, the  company  and  receiver  filed  a  joint  answer,  in  which  they  ad- 
mit that  a  portion  of  the  taxes  are  properly  chargeable  against  the 
company,  and  consent  that  judgment  may  be  rendered  against  them  in 
the  action  Ibr  that  amount,  and  also  allege  the  appointment  of  the  re- 
ceiver by  the  TTnited  States  circuit  court,  that  he  is  not  amenable  to  the 
process  of  the  district  court,  and  pray  that  as  to  him  the  suit  may  be 
dismissed.  Held,  That  the  district  court  had  jurisdiction,  and  prop- 
erly rendered  judgment  against  the  receiver.  IKronberg  v.  Elder,  18- 
150.] 

S.        ■  While  it  may  be  conceded  that  a  court  appointing  a  receiver 

may  draw  to  itself  all  controversies  to  which  the  receiver  is  a  party,  or 
which  affect  the  property  under  his  control,  yet  it  does  so  only  by  direct 
action  upon  parties  by  way  of  injunction,  or  proceedings  as  for  con- 
tempt; and  the  appointment  in  no  manner  affects  the  ordinary  jurisdic- 
tion of  other  tribunals.    IBank  v,  Simpwa,  22-414.J 

!. An  allegation  therefore,  in  an  answer,  that  the  defendant  is  a 

receiver  duly  appointed  by  another  court,  raises  no  question  as  to  the 
jurisdiction  of  the  court  in  which  the  answer  is  filed. 

4.  AssBBSiKQ  AND  Tazino  Real  Estatb;  Power$  of  Board  of  Equalixation, 
Under  the  general  tax  law,  the  valuation  of  real  estate  is  fixed  in  the 
first  place  by  the  asseteor,  and  not  by  the  owner,  and  may  thereafter  be 
changed  by  the  board  of  equalization  at  a  regular  meeting  of  which  legal 
and  public  notice  is  given;  and  by  the  law  of  1874  the  assessment  and 
valuation  of  railroad  property  was  to  be  the  same  as  that  of  other  prop- 
erty. ILappin  v.  Comm*rs,  6-403;  Auditor  v.  R,  U.,  6-500;  Comm'rs  v. 
Lang,  8-284;  Bosi  v.  Comm'rs,  16-411 ;  B.  B,  v.  Comm'rs,  16-587;  QriffUh  v. 
Watson,  19-27;  B.  B.  v.  CommWs,  19-587:  HaU  v.  CkmmWs,  22-37;  ChmnCrs 
V.  Sergeant,  24-572;  GiUeU  v.  Treasurer,  30-167.] 

JSrror  from  Marshall  District  QmrU 

Action  by  the  county  treasurer,  against  the  BaUroad  Oom- 
fxmyy  and  William  Bond  as  receiver  of  said  company,  to 
recover  certain  unpaid  taxes  levied  on  certain  real  property 
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belonging^to  said  RaUroad  Company  in  Marshall  county.  The 
property  is  described  in  the  petition  as  follows: 

"In  Quittard  township,  the  road-bed,  right-of-way,  and  rail- 
road track  of  said  company,  situate  in  Guittard  township,  a 
strip  of  land  extending  on  each  side  of  said  railroad  track,  and 
embracing  the  same,  together  with  all  the  stations  and  im- 
provements thereon,  commencing  at  the  point  where  said  rail- 
road track  crosses  the  east  boundary-line  of  said  township  in 
entering  said  township,  and  extending  to  the  point  where  the 
track  crosses  the  west  boundary-line  of  said  township  in  leav- 
ing the  same/' 

Like  property  lying  in  the  townships  of  Franklin,  Center, 
and  Marysville,  respectively,  was  described  in  the  same  man- 
ner. The  taxes  claimed  amounted  to  $8,400.91,  with  the  ad- 
ditional penalties  thereon  prescribed  by  law  for  non-payment 
The  defense  set  up  in  the  answer  is  stated  in  the  opinion,  infra. 
An  agreed  statement  of  facts,  made  and  signed  by  the  attor- 
neys respectively  of  the  plaintiff  and  defendants^  shows  th« 
following: 

"  1st.  The  Saint  Joseph  k  Denver  City  Railroad  Company, 
by  its  proper  agents  and  officers,  made  out  and  duly  verified 
and  filed  with  the  proper  person  or  officer  of  the  county  the 
lists  and  schedules  by  tnem  required  by  the  laws  of  1874,  re- 
lating thereto. 

^*  2d.  By  such  statement  and  list  the  value  of  the  different 
classes  of  property  of  said  company  was  therein  placed  as  fol- 
lows: Right-of-way,  12,159.80;  rolhnff  stock,  $16,016.14;  track 
and  road-bed,  $108,429.64;  personal  property,  $100:  total, 
$125,705.48. 

^'  3d.  The  township  assessors  of  said  Marshall  county  fisdled 
and  refused  to  list  and  value  such  property  ai^  so  returned,  but 
arbitrarily,  and  without  any  notice  to  saia  railroad  company, 
and  of  their  own  motion,  assessed  said  property  in  their  re- 
spective townships,  chaneinff  the  several  values  as  contained  in 
the  sworn  returns  of  said  railroad  company,  so  tijat  the  aggre- 

fates  stood  as  follows:  Riffht-of-way,  $2,158.50;  rolling  stock, 
14,888.50;  track  and  road-bed,  $172,288;  personal  property, 
$168:  total,  $189,443. 

*^4th.  Afterward,  the  county  board  of  commissionerSy  sit- 
ting as  a  board  of  equalization,  at  a  meeting  held  on  the  day 
prescribed  by  law,  of  their  own  motion,  and  without  any  spe- 
cial notice  to  the  said  railroad  company,  raised  and  increased 
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the  several  amoiints  so  returned  as  follows:  Right-of-way, 
$3,006.50;  rolling  stock,  $15,034;  track  and  road-bed,  $145,- 
412:  total,  $168,452.50. 

"5th.  The  said  statement  so  changed  and  increased  in  value 
was  then  duly  forwarded  to  the  state  auditor,  who,  as  required 
by  law,  laid  the  same  before  the  state  board  of  equalization, 
who  without  any  notice  to  the  railroad  company,  and  of  its 
own  motion,  changed  and  increased  the  several  classes  of  prop- 
erty as  follows:  Right-of-way,  $5,100;  rolling  stock,  $25,250; 
track  and  road-bed,  $221,650:  total,  $252,000. 

"6th.  The  total  valuation  of  the  railroad  property  denom- 
inated *  real  property'  in  the  state  of  Kansas,  for  the  year  1874, 
was  increased  by  the  said  state  board  of  equalization  ten  per 
cent." 

Sections  1  and  2  of  chapter  96  of  the  session  laws  of  1874, 
provided,  that  "  on  or  before  the  first  day  of  May,"  "  every 
person,  company,  or  corporation  owning,  operating,  or  con- 
Btructing  a  railroad  in  this  state,  shall  return  sworn  lists  or 
schedules  of  the  taxable  property  of  such  railroad,"  such  re- 
turns to  be  made  "  to  the  county  clerks  of  the  respective  coun- 
ties in  which  the  railroad  maybe  located."  The  person  or 
company  making  such  return  is  not  required  by  said  chapter  to 
fix  the  value  of  the  property  returned.  Section  7  of  said 
chapter  is  as  follows: 

"  Sec.  7.  The  county  clerk  shall  return  to  the  assessor  of  the 
township  or  city  a  copy  of  the  schedule  or  list  of  the  railroad 
track  and  other  real  estate,  and  of  the  rolling-stock  and  other 
personal  property  pertaining  to  the  railroad;  and  such  railroad 
track  ana  other  real  estate,  and  rolling-stock  and  other  per- 
sonal property,  shall  be  assessed  by  the  city  and  township  as- 
sessor. Such  property  shall  be  treated  in  all  respects  in  regard 
to  assessment  and  equalization  the  same  as  other  property  be- 
longing to  individuals,  except  that  it  shall  be  treated  as  prop- 
erty bSonging  to  railroads,"  etc.* 

This  action  was  prosecuted  for  taxes  assessed  and  levied 
upon  the  real  estate  belonging  to  the  corporation,  and  not  for 
taxes  assessed  and  levied  upon  personal  property.     Trial  at 

[•This  noaon,  (i7J  ani  82, 8,  4, 5, 6,  and  11,  of  aaid  eh. 96,  wen  amended  by  di.  128,  lawa 
•r  1876;  and  both  laid  acta,  (eh.  96,  lawa  of  1874,  and  ch.  128,  lawi  of  1875,)  were  repealed,  and 
other  rulea  for  aeiewJng  Yailroad  property  preaoribed,  by  oh.  84,  lawi  of  1876.] 
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March  Term  1876  of  the  district  court.  The  court  found  that 
the  Railroad  Company  was  indebted  to  Marshall  county  in  the 
sum  of  $10,949.15,  for  unpaid  taxes,  penalty,  costs  and  interest 
on  said  real  property  described  in  plaintifi'^s  petition,  and  that 
said  sum  is  a  first  and  prior  lien  on  the  said  real  property  de- 
scribed in  plaintiff's  petition,  and  said  real  estate  is  liable  for 
the  payment  of  said  sum  so  found  due,  with  costs  of  suit;  and 
also,  that  the  moneys  in  the  hands  of  sajd  WUliam  Bond^  re- 
ceiver as  aforesaid,  or  that  may  come  into  his  hands  as  such 
receiver  at  any  time  hereafter,  are  subject  to  the  payment  of 
said  sum  so  found  due  and  costs  of  this  action.  Judgment 
accordingly,  and  defemdants  bring  the  case  here  on  error. 

Doniphan  ^  Reedy  for  plaintiffs  in  error. 
Frank  W.  Love^  and  Everest  ^  Waggener^  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Bbewkr,  J.:  This  was  an  action  to  recover  certain  taxes 
levied  upon  the  property  of  the  railroad  company  for  the  year 
1874.  And  the  first  question  presented  is  one  of  jurisdiction. 
It  is  insisted  that  the  district  court  had  no  jurisdiction  of  an 
action  against  a  receiver  duly  appointed  by  the  U.  8.  circuit 
court.  It  will  be  proper  to  notice  first,  how  the  question  is 
presented  in  the  record.  There  appears  a  petition  filed  by  the 
county  treasurer,  and  the  joint  answer  of  the  railroad  company 
and  the  receiver.  The  fact  of  the  appointment  of  the  receiver 
and  his  possession  of  the  road,  is  alleged  in  the  petition.  The 
record  discloses  no  process;  and  for  aught  that  is  shown,  the 
appearance  of  the  receiver  was  entirely  voluntary.  No  separate 
plea  to  the  jurisdiction  was  filed,  and  the  only  manner  in  which 
the  jurisdiction  of  the  court  was  challenged  was  by  an  allega- 
tion in  the  answer  that  defendant  Bond  was  a  receiver  ap- 
pointed by  the  U.  S.  circuit  court,  and  as  such  was  an  officer 
of  that  court,  and  not  subject  to  suit  herein,  and  a  prayer  that 
the  suit  against  him  might  be  dismissed.  Immediately  prior 
to  this  allegation  and  prayer  was  this  admission: 
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'^Defendants  admit  that  upon  a  proper  assessment  said  com- 
pany would  be  liable  and  should  properly  pay  taxes  upon  the 
amount  of  their  sworn  returns,  which  is  admitted  may  be  ad- 
judged in  this  case,  which  would  be  the  sum  of  $ ." 

Did  the  district  court  under  these  circumstances  err  in  exer- 
cisingjurisdiction  and  rendering  judgment  against  the  receiver? 
We  think  not  The  general  proposition  is  unquestioned,  that 
a  receiver  is  an  officer  of  the  court  by  which  he  is  appointed, 
an>enable  to  its  orders,  and  to  be  protected  by  the  power  of 
that  court  from  any  interference  with  the  discharge  of  his 
duties.  This  protection  is  accorded  in  at  least  two  ways — by 
punishing  for  contempt  any  such  interference,  or  by  injunction 
restraining  suit  in  any  other  court  against  him.  . 

The  authorities  may  perhaps  not  be  entirely  unanimous  as 
to  whether  the  power  of  restraint  by  injunction  reaches  to  all 
suits  against  a  receiver;  and  it  may  perhaps  be  a  question 
whether,  when  the  object  of  the  suit  is  merely  the  establish- 
ment of  a  claim,  and  does  not  seek  to  disturb  the  possession  or 
question  the  title  or  right  of  the  receiver,  the  claimant  may 
not  prosecute  his  action  in  a  court  other  than  the  one  appoint- 
ing the  receiver,  without  danger  of  punishment  for  contempt 
or  restraint  by  injunction.  But  into  a  discussion  of  that  ques- 
tion we  shall  not  enter.  It  will  be  conceded  for  this  case,  that 
the  power  of  the  court  appointing  a  receiver  is  unlimited  for 
pui^oses  of  protection  to  restrain  all  suits  in  all  courts  against 
the  receiver,  and  to  punish  as  for  a  contempt  any  interference 
with  the  receiver  by  force,  or  action.  But  it  is  also  beyond 
question,  that  a  party  may  by  leave  of  the  court  appointing 
the  receiver  maintain  any  action  in  any  court  against  him.  In 
other  words,  the  court  appointing  the  receiver  is  not  thereby 
compelled  to  assume  jurisdiction  of  all  controversies  to  which 
he  may  become  a  party,  but  may  leave  their  determination  to 
any  court  of  appropriate  jurisdiction.  The  appointment  does 
not  ipso  facto  oust  all  other  courts  of  their  ordinary  jurisdiction 
as  to  matters  in  which  the  receiver  may  be  interested,  or  which 
affect  the  property  placed  in  his  fauids;  it  simply  secures  to 
that  court  the  power  to  control  at  its  discretion  all  such  con- 
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troversies.  It  may  assert  ite  right  to  take  to  itself  all  such 
controvereiee,  or  it  may  leave  them  for  determination  whereveF 
the  parties  may  bring  them.  The  jurisdiction  of  other  courts 
remains  unchanged;  but  it  may  reach  parties,  and  compel 
them  to  proceed  nowhere  else  than  in  its  own  forum.  This 
we  think  the  authorities  uniformly  concede.  Thus,  in  Hill  v. 
ParkeVy  111  Mass.  508,  it  is  said,  that  ^'when  the  action  is 
brought  without  applying  for  such  leave,  the  possession  of  the 
receiver  is  not  necessarily  a  valid  defense  at  law,  and  the  court 
of  chancery,  if  applied  to  for  an  injunction,  may  in  its  discre- 
tion allow  the  action  to  proceed  to  judgment  and  to  be  de- 
fended by  the  receiver."  Again,  in  Kinney  v.  Crocker ^  18  Wis. 
74:  "In  such  cases  it  (the  court  appointing  the  receiver)  will 
sometimes  punish  as  for  a  contempt  any  attempt  to  disturb  the 
possession  of  its  o£Eicer;  it  will  sometimes  restrain  suits  at  law 
and  draw  to  itself  all  disputed  claims  in  respect  to  the  subject- 
matter;  and  sometimes  it  will  allow  the  suit  at  law  to  proceed. 
But  in  all  these  cases  it  is  not  a  question  of  jurisdiction  in  the 
courts  of  law,  but  only  a  question  whether  equity  will  exercise 
its  own  acknowledged  jurisdiction  of  restraining  suits  at  law 
under  some  circumstances,  and  itself  dispose  of  the  matter  in- 
volved.'*  In  Blumenthjol  v.  Brainard,  88  Vt  407:  "A  court  of 
chancery  will  protect  a  person  acting  under  its  process,  or 
authority,  in  the  execution  of  a  decree  or  decretal  order 
against  suits  at  law,  and  will  compel  parties  to  apply  to  that 
court  for  relief.  This  protection  is  accorded  by  that  court  to 
its  officers  only  on  their  own  application,  and  is  granted  by 
the  chancellor  in  the  exercise  of  his  discretion,  and  it  is  to  be 
presumed  that  it  would  be  granted  in  any  necessary  or  proper 
case  for  such  relief.  *  *  *  But  we  think  that  the  mere  £Eict 
that  the  defendants  were  acting  as  receivers  under  the  appoint- 
ment of  the  court  of  chancery,  cannot  be  recognized  as  a  de- 
fense to  a  suit  at  law  for  a  breach  of  any  obligation  or  duty 
which  was  fairly  and  voluntarily  assumed  by  them  in  matters 
of  business  conducted  or  carried  on  by  them  while  acting  as 
such  receivers.''    In  the  case  of  The  Bank  v.  BisUj/i  19  N.  Y. 
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869,  it  was  decided  thftt  ^^a  pereon  having  a  superior  legal  title 
or  lien  ought,  it  seems,  to  obtain  the  leave  of  a  court  of  equity 
before  attempting  to  disturb  the  possession  of  a  receiver.  But 
the  question  is  one  of  contempt  purely,  and  does  not  affect  the 
legal  right"  And  in  Aston  v.  Heron,  2  Mylne  &  Keen,  890 : 
"If  the  misconduct  of  an  officer  of  the  court  in  executing  its 
orders  becomes  the  subject  of  civil  proceedings  before  another 
tribunal,  the  court  may  in  its  discretion  either  itself  take  cog- 
nizance of  the  complaint,  or  may  leave  the  matter  to  be  dealt 
with  upon  such  proceedings/'  See  also,  Paige  v.  Smithy  99 
Mass.  395;  AUm  v.  JSaUroad  Co.,  42  Iowa,  683;  2  Southern 
Law  Review,  New  Series,  p.  576. 

It  is  evident  from  these  authorities  that  the  question  always 
is,  not  one  of  jurisdiction,  but  of  contempt;  that  the  ordinary 
jurisdiction  of  other  courts  is  in  no  manner  taken  away  or 
affected  by  the  appointment  of  a  receiver;  that  while  the  court 
making  the  appointment  may  draw  to  itself  all  controversies 
to  which  the  receiver  is  a  party,  it  does  so  by  acting  directly 
upon  the  parties,  and  not  by  challenging  the  jurisdiction  of 
the  other  tribunals;  that  while  it  may  so  draw  to  itself  all 
such  controversies,  it  is  not  compelled  to  do  so,  and  that  not 
doing  so  in  any  particular  case,  the  mere  fact  of  the  appoint- 
jnent  constitutes  no  plea  to  the  jurisdiction.  Applying  these 
principles  to  the  case  at  bar,  and  can  there  be  any  doubt  of 
the  jurisdiction  of  the  district  court?  The  county  treasurer 
brings  his  action  in  that  court  against  the  receiver.  Whether 
he  first  obtained  leave  of  the  circuit  court  whose  officer  the 
receiver  was,  to  bring  this  action  in  the  circuit  court,  is  not 
shown.  It  is  nowhere  alleged,  or  denied,  that  such  leave  was 
asked  and  obtained.  It  is  conceded  that  the  circuit  courts  if 
no  such  leave  was  granted,  could  have  restrained  the  treas- 
urer from  prosecuting  the  action,  or  punished  him  for  con- 
tempt Nothing  of  this  kind  was,  so  far  as  is  shown  by  the 
record,  ever  applied  for  by  the  receiver,  or  if  applied  for  was 
refused  by  the  circuit  court.  "It  is  to  be  presumed,*'  says 
the  supreme  court  of  Vermont,  "that  it  (the  protection)  would 
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be  granted  in  any  necessary  or  proper  case  for  such  relict" 
So  it  is  to  be  presumed  here,  that  if  the  circuit  court  in  its 
discretion  deemed  it  best  to  draw  to  itself  this  controversy,  it 
would  have  done  so.  Not  having  done  so,  it  must  be  pre- 
sumed that  it  deemed  it  wise  to  leave  the  matter  for  deter- 
mination to  the  tribunal  in  which  it  was  pending.  And  in 
this  ruling  we  liiink  the  learned  justice  of  the  circuit  court 
exhibited  that  clear  sense  of  justice  and  propriety  which  has 
made  his  administration  of  the  law  in  that  court  an  honor  to 
himself,  and  a  credit  to  the  bench;  for  it  seems  to  us  emi- 
nently wise,  that  questions  of  taxation  should  be  so  &r  as 
possible  left  to  the  determination  of  the  tribunals  of  the  state 
which  imposes  Ihe  tax.  Power  in  the  state  to  tax  the  prop- 
erty or  securities  of  the  United  States,  is  denied,  because  the 
power  to  tax  involves,  it  is  said,  the  power  to  destroy.  From 
the  same  proposition  flows  the  propriety  of  leaving  to  the  state 
tribunals  questions  of  the  validity  and  extent  of  state  taxes. 
And  we  can  but  think  that  considerations  of  this  nature  pre- 
vented the  drawing  to  itself  by  the  circuit  court  of  the  question 
of  taxation  involved  in  this  action. 

Further,  the  appearance  of  the  receiver  seems  to  have  been 
voluntary.  Can  a  person  come  voluntarily  into  court,  and 
then  question  its  jurisdiction  of  his  person?  And  again,  he 
admits  the  validity  of  the  tax  up  to  a  certain  amount,  and  con- 
sents that  judgment  may  be  rendered  in  this  action  against 
him  for  such  amount.  Can  a  party  against  whom  an  action 
is  pending  come  voluntarily  into  court,  admit  that  part  of  the 
claim  is  due,  consent  that  judgment  may  be  rendered  againet 
him  for  that  amount,  and  at  the  same  time  restrict  the  juris- 
diction of  the  court  to  inquire  and  determine  as  to  the  validity 
of  the  entire  claim?  It  seems  to  us  most  clearly  not.  The 
district  court  had  jurisdiction,  and  it  did  not  err  in  rendering 
judgment  by  reason  of  any  lack  of  jurisdiction. 

The  other  question,  that  of  the  validity  of  the  tax,  seems  to 
be  settled  by  the  decision  in  the  case  of  the  K.  P.  Bljf.  Oo.  v.  Wy- 
andotte Oo.f  16  Ejas.  587;  or  at  any  rate,  controlled  by  the  views 
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expressed  in  the  opinion  in  that  cade.  The  objections  to  the 
validity  of  this  tax  are,  that  the,  assessors  did  not  accept  the 
valuation  returned  by  the  company,  and  that  the  board  of 
equalization  raised  such  valuation  without  any  personal  notice 
to  the  company.  Neither  of  these  objections  is  well  taken.  The 
property 'in  this  case  was  real  property;  in  that,  personal. 
The  distinction  between  the  manner  of  assessing  the  two  kinds 
of  property  was  pointed  out  in  that  opinion.  The  valuation 
of  personal  property,  as  returned  by  the  owner,  is  conclusive 
until  corrected  by  proceedings  before  the  county  clerk  or  com- 
missioners, of  which  the  owner  must  receive  notice;  while  the 
valuation  of  real  estate  is  fixed  in  the  first  place  by  the  asses- 
sors, and  may  be  changed  by  the  board  of  equalization  at  a  reg- 
ular meeting,  of  which  public  notice  has  been  duly  given.  It 
is  conceded  that  such  notice  was  given.  The  act  of  1874  pro- 
vides that  railroad  property  ^'  shall  be  treated  in  all  respects 
in  regard  to  assessment  and  equalization  the  same  as  other 
property  belonging  to  individuals."  Laws  1874,  p^  149,  §7. 
This  provision  seemed  to  us  decisive  of  the  question  in  that 
oase,  and  it  must  be  held  as  equally  controlling  here.  The 
tax  appears  to  be  valid,  and  the  judgment  must  be  affirmed. 

All  the  Justices  concurring. 
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Oomm'bs  Of  Ottawa  Oo.  eL,€iL  v.  Ohribtiah  Kblsov  H  oL 

1.  Bonded  Inddtbdnmi,  en  Dimthn  qf  ONifi(ie»,  anii  TounuMps;  OmKidi- 
tional  Law,  Sections  3  and  4  of  "an  act  to  rq;alate  taxation  on  the 
change  of  boundary  lines,"  approved  March  3, 1873,  are  constitationEl 
and  valid.  (CbmmVt  of  Sedgvnck  Co,  v.  Bunker,  16  Kas.  498,  cited,  and  fol- 
lowed.) {ChanidUr  «.  Beynoldi,  19-240;  Hunt  v.  HamiUon,  2&-82;  Comm'n 
Marim  Oo.  «.  QmvCn  Harvey  Co.,  26-181,  200;  Or<tft  v.  Lofinck,  34^369.] 

2. That  clause  of  section  1  of  article  11  of  the  constitution,  which 

provides  that  ''the  legislature  shall  provide  for  a  oniform  and  eqaal  rate 
of  assessment  and  taxation,"  discussed,  and  construed.  [ERnei  v.  Leat- 
envforth,  S-186;  Leavenvforih  Oo.  v.  Miller,  7-537;  -8.  R.  v.  Morrie,  7-210,  221; 
Jhificif  «.  12.  £.,  19-^07;  Leavenworth  v.  ^ootA,16-028.] 

Error  frcm  Ottawa  District  OourL 
iKJtTKcnoM,  brought  by  Nelson  and  fourteen  others,  '^dti- 
zens  and  taxpayers  in  and  of  Bennington  township,  in  Ottawa 
county/'  plaintiffi,  against  the  Board  of  Oounty  CommissumerSf 
71  E.  Sci>tt  as  coiinty  treasurer,  and  the  Township  of  Ooncordj 
as  defendants.  The  plaintiffi  state  that  they  are  severally  the 
owners  of  certain  real  property  situate  in  said  township  of 
Bennington,  (describing  the  property  of  each;)  that  the  terri- 
tory now  donstituting  the  township  of  Bennington  was  fi>^ 
merly  included  within  and  formed  a  part  of  the  township  ol 

Concord ;   that  on  the of 1872,  said  territory  was 

duly  detached  and  set  off  from  Concord  township,  and  organ- 
ized into  a  separate  township,  and  called  Benniugton;  that  on 
or  about  the  1st  of  October  1871,  the  proper  authorities  duh 
issued  the  bonds  of  said  township  of  Concord,  in  the  sum  of 
$10,500,  running  five  years  from  date,  and  bearing  interest, 
etc. ;.  that  said  bonds  were  issued  in  payment  of  two  certain 
bridges  built  in  Concord  township,  but  "neither  of  said 
bridges  are  now  or  ever  have  been  since  its  organization  in 
1872  within  the  limits  of  Bennington  township."  The  plain- 
tiffs further  stated,  that  there  was  levied  on  said  real  estate  of 
the  plaintiffs  certain  taxes  in  and  for  the  years  1^73  and  1874, 
respectively,  to  pay  interest  on  said  bonds  and  to  provide  a 
sinking-fund  for  their  payment  and  redemption,  and  that  the 


Digitized  by 


Google 


JULY  TERM,  1877.  235 

Statement,  edgI  Opinion. 

county  treasurer  of  said  Ottawa  county  (said  pretended  taxef 
remaining  unpaid  and  standing  charged  against  said  lands) 
bad  sold  all  of  said  lands  of  plaintiffi^  for  said  pretended  taxes 
for  the  year  1873,  at  tax  sale,  etc. ;  ^^  that  said  taxes  were  levied 
on  real  estate  only  in  said  Bennington  township,  although  at 
the  time  said  taxes  were  so  levied  there  was  a  large  amount  of 
personal  property  in  said  township  subject  to  taxation;  and 
that  by  reason  of  the  premises  said  taxes  or  pretended  taxes 
on  the  plaintiffs'  lands  for  1873  and  1874,  so  levied  for  the 
purposes  aforesaid,  are  illegal  and  void."  Plaintiflfe  demanded 
judgment,  ^^  that  said  pretended  taxes  be  declared  void,  and 
that  the  same  as  standing  against  the  plaintiffi'  said  lauds  be 
canceled,  and  that  the  defendants  be  forever  enjoined  from 
levying  any  taxes  or  pretended  taxes  against  the  plaintiffs'  said 
lands  for  the  payment  of  interest  or  principal  of  said  bonds," 
etc.  To  this  petition  defendants  demurred,  ^^for  that  the  said 
petition -of  the  said  plaintiffs  does  not  state  fiicts  sufficient  to 
constitute  a  cause  of  action."  The  case  was  heard  on  said 
demurrer  at  October  Term  1876.  The  district  court  overruled 
the  demurrer,  and  defendants  not  desiring  to  answer  further, 
the  court  gave  judgment  in  favor  of  the  plaintiffs,  decreeing 
said  taxes  so  levied  on  plaintiffs'  lands  for  said  years  1878  and 
1874  to  be  null  and  void,  and  that  such  taxes  be  canceled  and 
set  aside^  etc.,  and  that  defendants  be  forever  enjoined  and  re- 
strained from  hereafter  levying  taxes  on  said  lands  of  plaintiffs 
for  the  payment  of  the  interest  or  principal  of  the  bonds  m.en- 
tioned  and  described  in  plaintiffs'  petition.  The  defendants 
excepted,  and  now  bring  the  x»se  here  on  error. 

Thompstm  ^  Johnston^  for  plaintiffs  in  error. 
McClwre  ^  Humphreyy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by . 

Valentine,  J. :  In  1872  the  township  of  Concord,  Ottawa 
county,  was  duly  divided,  and  from  the  detached  territory  the 
new  township  of  Bennington  was  constituted.  At  the  time  of 
said  division  the  township  of  Concord  was  liable  on  an  in- 
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debtednesa  for  certain  boods  previoasly  issaed  by  the  township 
to  build  certain  bridges.  The  question  now  presented  is, 
whether  Bennington  township  is  liable  to  pay  any  portion  of 
said  indebtedness.  Or  rather,  it  is,  whether  the  real  estate  sit- 
uated in  said  township  is  thus  liable.  Or,  to  state  the  legal 
question  involved  in  the  case  with  more  exactness,  it  is, 
whether  sections  8  and  4  of  ^'  an  act  to  regulate  taxation  on 
the  change  of  boundary  lines,"  approved  March  8d  1873, 
(Laws  of  1873,  page  267,)  are  constitutional  and  valid,  or  not 
For  if  said  sections  are  constitutional  and  valid,  then  the  real 
estate  in  said  township  of  Bennington  is  liable  for  a  portion  of 
said  indebtedness;  but  if  they  are  not  constitutional  and  valid, 
then  no  portion  of  the  |)roperty  in  Bennington  township  is 
thus  liable.  This  same  question,  with  some  others,  has  already 
been  decided  by  this  court  Omm^rs  of 'Sedgwick  Ooitnly  r. 
Bunker^  16  Kas.  498.  In  the  Sedgwick  county  case  we  held 
that  said  sections  were  constitutional  and  valid,  and  we  still 
think  that  such  decision  is  correct.  We  were  not  however  at 
that  time  entirely  satisfied  with  that  decision,  and  we  are  not 
now  entirely  satisfied  with  the  same;  but  it  corresponded  then 
with  our  best  judgment,  and  it  corresponds  now  with  our  best 
judgment  Counsel  for  defendant  in  error  in  this  case  ask  as 
to  reconsider  that  decision,  and  they  present  to  us  a  very  able 
and  elal)orate  argument  to  convince  us  that  we  were  wrong. 
But  they  have  presented  nothing  new — nothing  that  we  had 
not  already  carefully  considered  and  held  to  be  insufficient  to 
invalidate  the  law.  But  it  is  not  strange  that  counsel  should 
wish  to  haVe  the  question  reexamined  and  reconsidered.  The 
question  is  a  difficult  one.  The  arguments  on  both  sides  are 
nearly  equally  balanced,  and  difierent  minds  might  honestly 
come  to  diffi^rent  conclusions  thereon.  Even  unprejudiced 
minds  might  reach  difierent  conclusions,  while  every  preju- 
diced mind  will  undoubtedly  reach  a  conclusion  corresponding 
with  its  own  prejudices,  or  its  own  interests* .  Every  person 
whose  interest  is  against  the  law,  will  undoubtedly  believe  that 
the  law  is  unconstitutional..  But  this  is  not  all.  The  argu- 
ments figainst  the  constitutionality  of  the  law  lie  principi^j 
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upon  the  surfiEtce,  and  can  easily  be  seen  and  comprehended, 
while  the  arguments  in  its  favor  lie  further  back  and  can  only 
be  seen  or  comprehended  by  greater  labor  and  by  severer 
mental  effort  To  say  that  all  assessments  and  all  taxes  must 
be  equal  and  uniform,  in  order  to  be  valid;  that  the  tax  in 
this  case  is  not  equal  and  uniform,  and  therefore  that  the  tax 
in  this  case  is  void,  is  an  argument  so  short,  so  simple,  so 
logical,  and  so  easy  of  comprehension,  that  all  persons  who 
cannot  or  will  not  push  their  inquiries  into  a  broader  field  of 
investigation  will  gladly  accept  it  as  true,  and  think  it  conclu- 
sive. But  this  argument  is  not  sound.  The  fault  is  in  the 
major  premise  of  the  syllogism.  All  assessments  and  all  taxes^ 
are  not  required  to  be  equal  and  uniform.  It  is  true,  that  a 
certain  degree  of  equality  and  uniformity  must  prevail  in  all 
assessments,  and  in  all  taxes,  or  they  will  be  void.  But  the 
broad  proposition,  that  all  assessments  and  all  taxes  must  in 
all  respects  be  equal  and  uniform,  is  not  true,  and  in  the  na- 
ture of  thkigs  it  could  scarcely  in  any  case  be  made  to  be  true. 
Counsel  for  defendant  in  error,  all  through  their  arguiQent, 
seem  to  have  mistaken  the  language  of  our  constitution.  Our 
constitution  provides  that ''the  legislature  shall  provide  for  a 
uniform  and  equal  rate  of  assessment  and  taxation."  (Const  of 
£as.,  art  11,  §1.)  It  does  not  provide  for  a  uniform  or  equal 
rule  of  assessment  or  taxation.  And  yet  counsel  all  through 
their  argument  continually  speak  of  the  "uniformity  of  the 
nde  of  assessment  and  taxation,''  instead  of  speaking  in  the 
language  of  the  constitution  of  "  a  uniform  and  equal  rate  of 
assessment  and  taxation."  They  use  the  language  of  the  con- 
stitutions of  Ohio,  and  Wisconsin,  and  California,  and  several 
other  states,  instead  of  using  the  language  of  our  own  consti- 
tution. Now  why  should  they  do  this,  if  they  really  believe 
that  the  language  of  our  own  constitution  is  sufficient  for  their 
purpose?  Neither  does  our  constitution  in  terms  require  that 
aU  property  except  such  as  it  itself  exempts,  shall  be  assessed 
or  taxed;  nor  does  it  provide  in  term^  that  no  exemption  shall 
be  allowed  except  such  as  it  allows.  On  the  contrary,  it  pro- 
vides in  terms  that  ^^ personal  property  to  the  amount  of  atie^ist 
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two  hundred  dollars  for  each  family,  shall  be  exempt  from  tax- 
ation," and  bj  this  language  unavoidably  implies  that  more 
than  two  hundred  dollars  worth  of  personal  property  may  be 
exempted  by  statute.  In  this  particular,  as  well  as  in  the 
said  "rate  of  taxation,"  our  constitution  difiers  from  those  of 
many  of  the  other  states.  These  differences  will  be  noted  in 
the  opinion  soon  to  be  delivered  in  the  case  of  Frccncis^  State 
Treas'r,  v.  A.  T.  ^  S.  F.  Raitroad  Co.  The  full  provision  of 
our  constitution  upon  these  subjects  reads  as  follows: 

"The  legislature  shall  provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation;  but  all  property  used  exclaeively 
for  state,  county,  municipal,  literary,  educational,  scientific, 
religious,  benevolent  and  charitable  purposes,  and  personal 
property  to  the  amount  of  at  least  two  nundred  dollars  for 
each  femily,  shall  be  exempted  from  taxation."  (Const,  art. 
11,  §1.) 

Oounsel  for  defendant  in  error  refer  us  to  the  rufe  of  taxation 
as  enunciated  in  the  case  in  9th  Wisconsin  Rep.,  page  440. 
Now  on  that  page  is  found  the  brief  of  counsel  for  the  plain- 
tiff, in  the  case  of  Milwaukee^  ^.,  Rid.  Co.  v.  The  County  oj 
Waukesha.  Said  counsel  in  that  case  was  opposed  to  the  law, 
and  of  course  said  it  was  invalid.  The  court  however  held  it 
to  be  valid  and  constitutional.  In  the  opinion  the  court  say: 
"  The  imposition  upon  railroad  property  by  the  act  of  1864, 
does  not  violate  that  provision  of  the  constitution  of  Wiscon- 
sin which  provides  a  uniform  rule  of  taxation,  provided  like 
property  pertaining  to  railroads,  or  all  property  of  that  class, 
is  alike  taxed,  or  alike  exempt^  as  it  appears  to  be.''  (9  Wis.  449.) 
This  case  is  reported  in  a  note  to  the  case  of  KnowUon  v.  Super- 
visors of  Bock  Co,,  9  Wis.  410.  The  court  does  not,  in  either 
of  these  cases,  decide  that  property  other  than  that  exempted 
by  the  constitution  may  not  also  be  exempted  from  taxation 
by  statute.  In  the  first  case  mentioned,  the  court  decides  as 
above  stated;  and  in  the  other  case,  the  court  decides  that  a 
part  of  the  property  in  any  given  district  cannot  be  taxed  "by 
a  different  rule  from  that  by  which  other  property  [in  the  same 
district]  is  taxed,"  but  that  "all  kinds  of  property  must  be 
taxed  uniformly,  or  be  absolutely  exempt."  (Syllabus,  page 
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411;  Bee  also  in  this  oonneotion,  III.  Cent.  Rid.  Co.  v.  McLean 
a.y  17  HI.  291-) 

Now  in  the  present  case,  the  real  estate  of  said  Bennington 
township  is  all ''taxed  unit'ormly"  to  pay  said  indebtedness, 
and  the  personal  property  is  all  ^'absoldtely  exempt"  from 
ench  taxation.  Is  not  this  in  accordance  with  the  said  Wis- 
consin decisions?  We  are  also  referred  to  a  decision  in  Oali- 
fomia.  Bat  in  California  the  constitution  requires  that  ^^aU 
proper^  in  the  state  shall  be  taxed  in  proportion  to  its  value," 
and  ^^taxation  shall  be  equal  and  nnijGorm."  We  are  also  re- 
ferred to  decisions  in  Indiana.  Now  if  we  understand  the 
following  decisions  in  Indiana,  property  may  be  exempted 
from  taxation  by  statute  which  is  not  so  exempted  by  the 
constitution:  Bank  v.  City  of  New  AUxxng^  11  Ind.  189,  142; 
OnmersvUle  v.  Banky  16  Ind.  105;  King  v.  Madison^  17  Ind.  48. 
We  do  not  take  issue  with  any  decision  in  any  state  referred 
to  by  counsel  for  plaintij&  below;  and  so  far  as  the  present 
case  is  concerned  we  might  well  admit  that  each  of  such  de- 
cisions would  be  held  to  be  good  law  in  Kansas,  even  under 
our  constitution.  The  case  before  us  is  outside  of  all  ordinary 
cases,  and  is  simply  analagous  to  the  said  Sedgwick  county 
case  reported  in  16  Kas.  498. 

As  we  have  before  stated,  it  is  not  necessary  that  all  assess- 
ments and  all  taxes  in  Kansas  should  be  equal  and  uniform 
in  order  to  be  valid.  (See  Glasgow  v.  RowsCj  48  Mo.  480,  and 
la.  Cent  B.  Co.  v.  McLean  Co.,  17  Dl.  291,  et  seq.)  And  we 
suppose  that  no  person  who  has  been  able  to  give  the  subject 
any  careful  consideration  will  so  contend.  Mrst:  The  aggre- 
gate amount  and  rate  of  assessment  aud  the  aggregate  amount 
and  rate  of  taxation  vary  in  almost  every  county,  city,  town, 
township  and  school  district  in  this  state.  The  aggregate  rate 
in  some  places  is  as  high  as  five  per  cent,  on  the  valuation  of 
the  property,  and  in  other  places  it  is  as  low  as  one  or  two  per 
cent  And  yet  the  constitution  says  that  '^  the  legislature  shall 
provide  for  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion." ]^ow  does  this  mean,  ^^a  uniform  and  equal  rate  of 
assessment  and  taxation"  throughout  the  state,  and  for  every 
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part  and  portion  of  the  state?  And  if  not,  why  not?  Can 
any  one  give  any  sufficient  reason  why  not?  Of  course,  every 
one  knows  that  the  constitation  does  not  mean,  (although  it 
may  seem  to  say  so,)  that  the  ^^  rate  of  assessment  and  taxa- 
tion" shall  be  so  "uniform  and  equal"  throughout  the  state 
that  if  the  aggregate  rate  of  taxation  in  any  one  school  dis- 
trict or  township  in  the  state  should  be  just  two  per  cent  on 
the  valuation,  that  the  aggregate  rate  of  assessment  and  taxa- 
tion in  every  other  part  and  portion  of  the  state  should  also  be 
just  two  per  cent  And  yet,  who  can  give  an  intelligent  and 
logical  reason  why  the  constitution  does  not  mean  this?  There 
are  reasons,  and  sufficient  reasons,  but  they  do  not  float  upon 
the  surface.  And  hence  we  would  expect  that  strict  construc- 
tionists and  superficial  reasoners  would  refuse  to  receive  them, 
and  would  deny  their  validity,  even  when  shown  to  them,  un- 
less they  assent  through  fear  of  ridicule  for  adopting  such  an 
impracticable  view  of  the  constitution.  Upon  this  question, 
see  Brighl  v.  McCullonghy  27  Ind.  223,  229,  et  seq.,  and  cases 
there  cited.  We  have  shown  one  exception  to  the  rule  that 
all  assessments  and  all  taxes  must  be  equal  and  uniform;  and 
this  one  exception  alone  destroys  the  universality  of  the  rale 
contended  for  by  the  defendants  in  error,  and  to  this  extent  it 
weakens  their  argument  based  upon  the  universality  of  such 
rule.  But  there  are  several  other  exceptions,  some  of  which 
we  will  mention. 

It  seems  to  be  almost  universally  admitted  that  said  consti- 
tutional provision,  requiring  that  assessments  and  taxes  should 
be  at  an  equal  and  uniform  rate,  does  not  apply  to  such  special 
assessments  or  special  taxes  (usually  called  "special  taxes"  in 
this  state,)  as  are  imposed  upon  abutting  lot-owners  in  cities, 
towns,  or  villages,  for  street  improvements.  It  has  always 
been  so  held  in  this  state,  (^Tie^  v.  Leavenworth  Otyy  8  Eas. 
186,  197,  and  subsequent  cases,)  and  has  generally  been  so 
held  in  other  states  under  similar  constitutional  provisions. 
Now  these  special  and  local  impositions  are  clearly  assess- 
ments, and  clearly  taxes;  but  still  it  is  almost  tLniversally  ad- 
mitted that  they  are  not  such  assessments  and  such  taxes  as 
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are  contemplated  by  said  constitutional  provision.  Now  why 
are  they  not?  Can  any  one  tell?  We  do  not  propose  in  this 
opinion  to  give  any  answer. 

Neither  does  said  constitutional  provision  apply  strictly  to 
license-taxes.  (Leav.  Gty  v.  Booths  16  Eas.  628,  685;  Fretwdl  v. 
CUy  of  lYoyj  18  Kas.  271.)  In  the  case  of  Leav.  City  v.  Booth, 
first  referred  to,  it  is  said  that — 

'^A  proper  license-tax  is  not  a  tax  at  all,  within  the  meaning 
of  the  constitution,  or  even  in  the  oidinary  signification  of  the 
word  *tax.'  {City  of  East  St.  Louis  v.  Wehrtmg,  46  111.  895;  Ad- 
dison V.  SaulnieTj  19  Cal.  83;  Carter  v.  Dow,  16  Wis.  818;  State 
V.  Herod,  29  Iowa,  128, 125;  Mitchell  v.  Williams,  27  Ind.  62.) 
This  is  so  even  where  the  license-tax  is  much  greater  than  the 
mere  cost  of  issuing  the  license,  and  even  where  the  surplus 
fund  incidentally  arising  from  the  issuing  of  the  license  goes 
into  the  treasury  to  swell  the  general  revenue  fund.  (Gmrity 
Hospital  i>.  Sticknqj,  2  La  An.  550;  Tenny  v,  Lewy,  16  Wis.  566, 
567;  culvers  v.  The  People,  11  Mich.  48;  Ash  v.  The  People,  11 
Mich.  847;  Baker  v.  City  of  Cincinnati,  11  Ohio  St  584,  648, 
544;  Johnson  v.  Philadelphia^  60  Penn.  St.  446,  460;  Henry  v. 
The  Staie,  26  Ark.  628,  626;  Ortm  v.  Brown,  86  Miss.  426.) 
And  there  are  still  other  decisions^  holding  that  the  constitu- 
tional provisions  with  reference  to  taxation  have  no  reference 
to  the  collection  of  license-taxes,  among  which  are  the  follow- 
ing: Anderson  v.  Kerns  Draining  Co.,  14  Ind.  201;  Thomasson 
V.  The  State,  16  Ind.  449,  451;  Bright  v,  McCuUough,  27  Ind. 
228,  282;   The  PeopU  v.  Cotemm,  4  Gal.  46." 

Neither  do  we  suppose  that  capitation  taxes,  or  poll-taxes,  or 
requirements  to  work  on  the  roads,  or  to  train  in  the  militia, 
come  within  said  constitutional  provision,  although  evidently 
they  are  all  taxes  in  one  sense.  Sawyer  v.  City  of  Alton,  4  HI. 
(8  Scam.)  127, 180;   Town  of  Pleasant  v.  Kast,  29  LI.  490, 494. 

But  even  those  assessments  and  those  taxes  which  do  come 

within  said  constitutional  provision  are  not  required  to  be,  and 

are  not  always  in  practice,  made  and  levied  by  a  ^^  uniform 

ru&."     Railroad  property  is  assessed  in  one  manner,  while 

other  property  is  assessed  in  quite  a  different  manner;  and  still 

all  these  assessments  arc  held  to  be  valid.   {Oulf  lUd.  Cb.  v. 

MorriSy  7  Eas.  210,  220,  et  seq.)    Different  officers  may,  and 

sometimes  do,  assess  different  pieces  of  property  belonging  to 
je~j9  Ztu. 
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even  the  same  individaal.  {Id.  page  227,  and  Gen.  Stat,  pa^ 
266,  §53,  page  103S,  §88,  and  page  1041,  §65.)    Persoaal 
property  is  assessed  and  taxed  by  various  rules.     Some  of  it  is 
assessed  and  taxed  where  the  owner  resides,  without  regard  to 
where  the  property  is  situated.    Some  of  it  is  assessed  and 
taxed  where  the  property  is  situated,  without  regard  to  where 
the  owner  resides.    And  some  of  it,  to-wit,  bank  stock,  is  as- 
sessed and  taxed  where  the  business  of  the  bank  is  done,  with- 
out regard  to  where  the  owner  of  the  stock  resides,  or  where 
the  bulk  of  the  property  of  the  bank  is  situated,  or  where  the 
certificates  of  stock  are  held.   (Laws  of  1876,  page  57,  §7.) 
And  it  has  been  held  in  this  state  that  in  certain  cases' the  en- 
tire partnership  property  of  a  firm  may  be  ta^ed  in  one  county, 
while   some  of  the  partners  may  reside  in  other  counties. 
{Swallow  V.  ThomaSy  15  Eas.  66.)    All  this  we  think  is  gener- 
erally  considered  legal  under  our  constitution.     Taxes  are 
levied  by  various  officers.     State  taxes  are  usually  levied  by 
special  act  of  the  legislature,  and  other  taxes  are  usually  levied 
by  local  officers  under  general  laws.    But  the  same  local  offi- 
cers for  any  taxing  district  do  not  always  levy  all  the  taxes  for 
such  taxing  district     Take  cities  of  the  second  class,  for  in- 
stance; and  in  such  cities  some  of  the  taxes  are  levied  by  the 
mayor  and  council;  (Laws  of  1873,  page  128,  §82;)  some  of 
them  are  levied  by  the  board  of  education;  (Laws  of  1876, 
page  272,  §18;}  and  still  another  portion  of  such  taxes  may 
be  levied  by  the  county  clerk  of  the  county  in  which  such  city 
is  situated;   (Laws  of  1875,  page  46,  §  6.)    The  most  of  the 
school-district  taxes  are  levied  by  the  school  districts  them- 
selves, but  some  such  taxes  may  be  levied  by  the  county  com- 
missioners. (Laws  of  1876,  page  278,  §  11.)    These  are  only 
examples.     Other  taxes  are  levied  by  still  other  persons.    Now 
with  all  these  examples  and  illustrations  before  us,  how  can  it 
be  said  that  all  assessments  and  all  taxation  are  governed  by  a 
"uniform  rule?**  • 

We  need  not  multiply  illustrations.  The  &ct  is,  that  the 
oondtitution  only  requires  that  all  ordinary  and  usual  assess- 
ments and  taxation  shall  be  imposed  at  "a  uniform  and  equal 
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rate;**  and  all  extraordinary  and  uncommon  kinds  of  assess- 
ment and  taxation  are  left  to  be  regulated  by  law  in  the  same 
manner  as  the  same  would  be  regulated  if  said  constitutional 
provision  did  not  exist  Now  to  tax  the  properiy  of  one  town- 
ship to  pay  the  debt  of  another  township,  is  an  extraordinary 
and  uncommon  kind  of  taxation.  It  can  only  happen  by  the 
change  of  the  boundary  lines  of  one  or  more  townships.  It 
can  perhaps  never  happen  more  than  once  to  the  same  locality. 
And  it  can  seldom  happen  even  once  to  any  one  locality.  Con- 
stitutions are  not  generally  framed  to  meet  extraordinary  and 
exceptional  cases,  but  only  to  prescribe  general  rules  for  ordi- 
nary cases.  Our  constitution  provides  that  ^^  all  county  officers 
shall  hold  their  offices  for  the  term  of  two  years,  and  until 
their  successors  shall  be  qualified;"  (Const,  art.  9,  §8;)  and 
yet  this  court  held  that  when  a  new  county  is  organized  that 
the  first  county  officers  may  be  elected  for  a  less  term  than  two 
years;  that  the  constitution  ^* applies  only  to  the  regular  term 
of  the  office,  and  not  to  vacancies,  or  exceptional  cases.''  {Bag- 
erty  v.  Amoldy  18  Kas.  867.)  In  the  organization  of  new  coun- 
ties and  new  townships  some  things  must  be  done  which  in 
the  very  nature  of  things  cannot  come  under  any  of  the  general 
rules  established  for  older  counties  and  older  toWDships.  And 
in  such  cases  it  is  hardly  fidr  to  say  that  the  framers  of  the 
constitution  intended  that  all  of  the  particular  provisions  of 
the  constitution  for  older  counties,  or  older  townships,  should 
apply  with  all  their  force  and  rigor  to  the  new  counties  and 
new  townships,  as  first  organized,  and  thereby  prevent  the  leg- 
islature from  doing  justice  in  the  particular  case.  It  is  more 
reasonable  to  suppose  that  in  such  cases  such  provisions  were 
intended  to  apply  to  such  extraordinary  and  exceptional  cases 
only  so  far  as  in  the  nature  of  things  they  could  reasonably  be 
made  to  apply. 

In  the  case  of  GomnCrs  of  Sedgwick  Co.  v.  Bunker ^  ( 16  Kas. 
504,)  the  following  language  is  used :  ^*  When  a  debt  is  created 
against  a  county,  all  the  taxable  property  therein,  real  and 
personal,  becomes  liable  to  pay  the  same.  The  real  estate  be- 
comes permanently  liable,  (except  for  subsequent  legislation^) 
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because  the  owner  thereof  cannot  remove  it  oat  of  the  county; 
but  the  personal  property  does  not  become  so  liable,  for  per- 
sonal property  may  be  removed  out  of  the  county  at  any  time 
at  the  pleasure  of  the  owner.  K  the  legislature  should  change 
the  boundary  lines  of  any  county,  and  in  doing  so  shodld  set 
off  a  strip  of  the  territory  thereof  to  some  other  county,  then 
the  legislature  might  at  the  same  time  enact  that  such  strip 
should  continue  to  be  liable  for  the  payment  of  its  share  of  the 
debts  of  the  county  to  which  it  formerly  belonged,  or  the  leg- 
islature might  entirely  relieve  such  strip  from  all  such  liability. 
And  it  would  seem  that  the  legislature  ought  to  have  the 
power  to  relieve  such  strip  from  a  portion  of  such  liability, 
and  to  continue  its  responsibility  for  the  other  portion.  At 
least,  it  would  seem  that  the  legislature  should  have  the  power 
to  say  that  the  real  estate  shall  continue  liable,  and  the  per- 
sonal property  not  It  would  hardly  seem  that  the  detached 
territory  should  complain  because  of  such  an  arrangement, 
for  the  taxpayers  of  the  strip  would  have  no  more  taxes  to 
pay  on  their  real  estate  in  proportion  to  its  value  than  the  tax- 
payers of  the  county  from  which  the  strip  was  taken  would 
have  to  pay  on  their  real  estate,  and  they  would  have  nothing 
to  pay  on  their  personal  property.  They  would  have  the  ad- 
vantage of  the  taxpayers  of  the  county  in  not  having  any  per- 
sonal-property tax  to  pay.  Not.  taxing  the  personal  property 
of  the  strip,  however,  makes  the  tax  on  all  the  other  property 
both  of  the  county  from  which  the  strip  is  taken,  and  the  strip 
itself,  higher  than  it  otherwise  would  be.  But  as  such  a  thing 
would  not  make  the  tax  void  as  to  the  taxpayers  of  the  connty, 
would  it  make  it  void  as  to  the  taxpayers  of  the  strip?"  (16 
Eas.,  pp.  504,  505.)  The  legislature  in  such  a  case  treats 
the  real  estate  of  the  strip,  for  the  purpose  of  paying  the  ex- 
isting bonded  indebtedness  of  the  county,  as  though  the  strip 
still  remained  a  part  of  the  county.  But  it  treats  the  personal 
property  as  though  it  were  removed  from  such  county.  That 
is,  for  the  purpose  of  paying  said  bonded  indebtedness  the  real 
estate  of  the  strip  is  treated  as  remaining  with  the  county,  and 
is  treated  as  though  it  and  the  county  together  still  formed 
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one  taxing  district;  and  by  bo  treating  the  same,  the  rate  of 
assessment  and  taxation  for  such  indebtedness  is  equal  and 
uniform  within  such  taxing  district.  Bat  the  personal  prop- 
erty of  the  strip  is  treated  as  having  been  removed  from  the 
county,  and  as  having  been  placed  in  another  county,  and 
another  taxing  district;  and  by  so  treating  the  same,  the 
rate  of  assessment  and  taxation  in  this  other  taxing  district 
is  also  equal  and  uniform.  Now  the  legislature  has  the 
power  in  other  cases,  to  change  the  sUtis  of  personal  prop- 
erty for  the  purposes  of  taxation,  although  no  change  is  made 
in  its  actual  situs.  In  the  case  of  SwcUlow  v.  Thomas^  15  Kas. 
68,  it  was  said  by  this  court  that  as  to  ''the  power  of  the  leg- 
islature to  separate,  for  the  purposes  of.  taxation,  the  situs  of 
personal  property  &om  the  domicile  of  its  owner,  there  can 
be  no  doubt;  (Tbjcjpon  t?.  National  Bank^  19  Wallace,  490;)  nor 
any  of  the  fact  that,  unless  it  has  so  separated  it,  it  is  taxable 
at  his  domicile.'^  (See  also,  S^rsi  Natimal  Bank  i\  Smithy  65  HI. 
44.)  In  the  case  of  Griffith  v.  Carter^  8  Kas.  565,  it  was  held 
that  a  stock  of  goods  kept  for  sale  in  Coffey  county,  and 
which  perhaps  had  never  been  in  Douglas  county,  was  nev- 
ertheless taxable  in  Douglas  county  where  the  owner  of  the 
property  resided,  and  was  exempt  from  taxation  in  Coffey 
county/'  That  is,  the  situs  of  the  property  for  the  purposes 
of  taxation  was  in  Douglas  county,  although  the  actual  situs 
of  the  property  may  never  have  been  there,  and  was  exclu- 
sively in  Coffey  county.  That  same  kind  of  property  would 
now  under  the  same  circumstances  be  taxed  in  Coffey  county. 
The  legislature  has  changed  the  law  in  this  respect.  (Laws 
of  1876,  page  67,  §  7.)  And  the  legislature  in  making  such 
change  has  not  only  changed  the  taxable  situs  of  such  prop- 
erty from  Douglas  to  Coffey  county,  and  the  rule  of  taxation 
in  this  respect,  but  it  has  also  to  some  extent  changed  the  rate 
of  taxation;  for  a  little  higher  rate  of  taxation  must  now  be 
imposed  in  Douglas  county,  and  a  little  lower  rate  in  Coffey 
county,  to  raise  the  same  amount  of  tax  in  each  of  the  said 
counties  than  .wouI4  have  been  necessary  to  impose  if  the  tax- 
able situs  of  said,  property  had  not  been  changed.    And  yet, 
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such  a  change,  and  such  a  state  of  things,  are  legal,  according 
to  the  decision  made  in  the  case  of  Swallow  v.  Thomas^  supra. 
That  is,  according  to  the  decisions  made  in  said  cases  of  Grif- 
fith V.  OarteTj  and  Swallow  v.  Thomas^  the  legislature  may  tax 
or  exempt  certain  property  in  Douglas  county,  as  it  chooses, 
and  may  exempt  or  tax  the  same  property  in  Coffey  county, 
as  it  chooses,  provided  the  property  is  taxed  only  in  one 
county,  and  exempted  only  in  one  county.  And  according 
to  said  cases,  the  rate  of  taxation  would  be  equally  equal  and 
uniform  under  said  constitutional  provision,  whether  the  prop- 
erty was  taxed  or  exempted  in  either  of  said  counties,  provided 
of  course  that  it  was  taxed  in  one  and  exempted  in  the  other. 
It  is  further  said  in  the  case  of  CkmvmWa  of  Sedgwick  County  v. 
Bunker^  supra:  <*But  suppose  the  personal  property  of  the 
strip  should  also  be  taxed:  then  must  ihe  personal  property 
brought  onto  the  strip  after  its  separation  from  the  county  be 
also  taxed?  It  was  not  liable  for  any  debt  of  the  county  be- 
fore the  separation.  Perhaps  if  the  strip  had  remained  at- 
tached to  the  county  it  never  would  have  been  brought  onto 
the  strip,  and  therefore  never  would  have  been  liable  for  any 
tax  or  debt  of  the  county.  Perhaps  the  detaching  of  the  strip 
had  a  controlling  influence  in  bringing  such  property  onto  the 
strip.  Then  should  such  property  be  taxed  to  pay  such  debt? 
The  debt  may  not  be  due  for  thirty  years  after  the  detaching; 
and  should  property  brought  onto  the  strip  twenty  or  thirty 
years  after  its  separation  from  the  county  be  taxed  to  pay  an 
old  debt  of  the  county?  These  are  probably  questions  for  the 
legislature,  and  not  for  the  courts.  But  even  if  any  portion 
of  the  personal  property  situated  on  said  strip  should  not  be 
taxed  to  pay  said  debt,  then  the  uniformity  of  taxation  con- 
tended for  by  the  defendant  would  be  destroyed.** — (IBKas. 
505.)  Suppose  that  within  ten  or  fifteen  years  from  this  time 
two  men  should  emigrate  from  some  other  state  to  Sjinsas. 
Neither  has  ever  before  been  in  Kansas,  or  owned  property 
therein,  but  each  brings  with  him  from  his  former  home  s 
considerable  amount  of  personal  property.  One  settles  with 
his  property  in  said  county,  the  other  goes  onto  said  strip. 
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One  surrenders  himself  with  all  his  property  to  the  jurisdic- 
tion of  said  county,  receives  the  benefits  of  all  the  property 
and  institutions  belonging  to  the  county,  and  both  he  and  his 
property  become  liable  to  taxation  therein.  The  other  never 
enters  within  the  limits  of  said  county,  and  never  owns  or  has 
any  property  therein.  Kow  is  there  no  stronger  reason  for 
taxing  the  one  to  help  pay  the  said  debt  of  said  county,  than 
for  taxing  the  other?  Counsel  for  defendants  in  error  in  this 
case  say  not;  but  it  would  seem  to  us  otherwise.  (See  opinion 
in  the  case  of  Chandler  v.  Reynolda^  soon  to  be  delivered.) 

But  we  must  conclude.  We  have  already  extended  this 
opinion  to  a  greater  length  than  was  probably  necessary;  and 
yet  we  have  not  exhausted  the  subject.  To  enunciate  a  few 
superficial  abstract  propositions,  and  then  follow  them  to 
their  logical  sequences,  is  comparatively  an  easy  task.  But 
to  enter  upon  a  real  investigation  of  a  difiicult  and  compli- 
cated subject,  and  examine  it  in  all  its  multifarious  relations 
and  countless  details,  requires  more  time,  labor,  and  research 
than  we  have  time  to  give  to  it  We  have  extended  this 
opinion,  however,  thus  far  in  order  to  show  that  the  general 
abstract  propositions  relied  upon  by  the  defendants  in  error  do 
not  state  correctly  either  the  letter  or  the  spirit  of  the  consti- 
tution. They  are  too  general.  They  cover  too  much  ground. 
They  embrace  within  their  comprehensive  terms  too  many 
particulars.  No  provision  of  the  constitution  can  be  found  so 
comprehensive  or  so  sweeping  in  its  general  terms.  Hence, 
although  said  general  propositions  of  the  defendants  in  error 
may  seem  to  be  generally  true  in  their  application  to  cases, 
still  they  cannot  always  be  true,  and  must  in  many  cases  be 
subject  to  exceptions  and  limitations.  General  propositions 
of  law  however  are  generally  subject  to  exceptions  and  lim- 
itations, and  much  of  the  labor  of  courts  is  devoted  to  ascer- 
taining and  designating  these  exceptions  and  limitations.  And 
here  comes  the  conflict  Technical  and  superficial  reasoners, 
persons  whose  prejudices  or  interests  are  with  the  general 
proposition,  and  those  who  cannot  or  will  not  investigate  a 
subject  in  all  its  manifold  details,  will  refuse  to  recognize  the 
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exceptions  or  the  limitations,  and  will  cling  to  the  general 
proposition. 

We  do  not  wish  in  this  case  to  fix  the  boundaries  of  the 
operation  of  said  constitutional  provision.  The  task  would 
be  too  difficulty  and  we  could  not  do  it  if  we  would.  Nor  do 
we  wish  to  decide  where  said  provision  will  apply,  or  where 
it  will  not  apply,  any  further  than  is  necessary  for  the  decision 
of  this  particular  case.  Indeed,  all  that  we  wish  to  decide  is, 
that  said  constitutional  provision  does  not  apply  in  this  case 
to  such  an  extent  as  to  render  said  sections  S  and  4  of  said  act 
of  1878  unconstitutional  and  void.  No  other  questions  are  in 
&ct  determined,  whatever  may  be  said  in  the  opinion.  Whether 
it  is  within  the  power  of  the  legislature  to  authorize  the  im- 
position of  a  greater  rate  of  taxation  upon  any  part  of  the 
property  of  a  detached  portion  of  any  county  or  township  to 
pay  indebtedness  contracted  by  such  county  or  township  prior 
to  its  division,  than  upon  the  property  of  the  county  or  town- 
ship itself,  is  not  decided  in  this  case.  The  only  effect  of  this 
decision  is,  that  it  announces  the  principle  that  the  legislature 
may  when  dividing  a  county  or  township  relieve  the  personal 
property  of  the  detached  territory  from  all  liability  for  pre- 
vious debts  of  the  county  or  township  while  continuing  the 
liability  of  all  the  other  property.  Nothing  else  is  decided. 
The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  further  proceedings  in  aocordanoe  with  this 
opinion. 

All  the  Justices  concurring. 
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^ Clutndler  v.  Reynolds. 

Chas.  B.  Chandlbb,  as  Treaa.^  ^.^  v.  Jaspbb  Rsyndlds. 

Municipal  Bonds,  In  Aid  of  Bridges;  Divinon  of  Toionship,  or  County, 
Where  a  territory  is  detached  fh)m  a  county  or  township,  the  act  of  the 
legislature  of  1878  relating  to  "taxation  on  the  change  of  boundary 
lines,"  anthorisBes  the  taxation  of  said  detached  territory  to  i>ay  prior 
bonded  indebtednees  of  such  county  or  township  only  in  cases  where 
the  bonds  were  both  "authorized  and  issued"  "previous  to  the  detach- 
ment of  said  territory."  iComm^ra  v.  WiUon,  19-234;  Common  v.  Bunker, 
16-408.  annotated  edition;  Oomm'ra  p.  Bmchman,  81-788.] 

Mror  from  PoUaicaiomie  District  Court 

Injitkotiok  brought  by  JReynolds  against  Chandler  as  county 
treasurer.  All  the  facts  appear  in  the  opinion.  A  perpetual 
injunction  was  decreed  by  the  district  court,  and  the  county 
treasurer  brings  the  case  here  on  error. 

John  Martin,  for  plaintiff  in  error. 
Siekf  Beedj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

YalbhtinB)  J.:  This  was  an  action  to  perpetually  enjoin  the 
collection  of  a  certain  tax.  The  £eu^  of  the  case  are  substan- 
tially as  follows:  On  the  Ist  of  August  1871»  at  an  election 
held  for  that  purpose  the  electors  of  St.  Marys  township  voted 
to  issue  $42,000  of  the  bonds  of  said  township  to  build  a  bridge 
across  the  Kansas  river.  According  to  the  election  prodama* 
tion,  and  the  order  of  the  township  officers  submitting  the  ques- 
tion to  a  vote,  the  bonds  were  to  be  issued  to  the  person  or 
company  building  the  bridge,  in  sums  of  $100  each,  bearing 
ten  per  cent,  interest,  the  interest  payable  annually  at  the 
township  treasurer's  office;  they  were  to  run  twenty  years, 
and  were  not  to  be  issued  until  the  bridge  was  completed. 
On  the  25th  of  said  August,  the  King  Wrought-Iron  Bridge 
Manufactory  and  Iron  Works,  a  corporation,  (which  for  con- 
venience we  will  call  the  Bridge  Company,)  entered  into  a 
contract  with  the  township  officers  to  furnish  all  the  materials 
and  build  the  bridge  for  189,100  in  the  bonds  of  St.  Marys 
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township  at  par;  the  bridge  to  be  completed  by  the  25th  of 
December  1871,  which  time  was  afterward  extended  by  agree- 
ment to  the  Ist  of  February  1872;  and  it  was  completed  and 
accepted  by  the  township  officers  on  the  16th  of  said  February. 
On  ttie  11th  of  September  1871,  thirty-six  square  miles  of  the 
territory  of  St  Marys  township,  including  the  land  of  the  de- 
fendant in  error,  were  duly  detached  therefrom  by  the  board 
of  county  commissioners,  and  formed  into  Emmett  township, 
leaving  about  thirty-six  square  miles  in  St'  Marys  township. 

On  the  4th  of  January  1872,  the  treasurer  and  clerk  of  St. 
Marys  township  made  out,  signed  and  delivered  to  the  Bridge 
Company  $40,000  of  the  bonds  of  said  township.  In  ex- 
change for  $900  of  said  bonds  they  took  the  Bridge  Com* 
pany's  note  for  that  amount  Each  of  said  bonds  was  for 
$100,  payable  in  ten  years,  bearing  ten  per  cent  interest,  pay- 
able in  New  York,  and  dated  August  Ist,  1871.  On  the  8th 
of  January  1872,  and  while  the  said  |40,000  of  bonds  were 
outstanding,  the  said  township  officers,  at  Topeka,  yansiWy 
made  out,  executed  and  delivered  to  the  said  Bridge  Company 
$40,000  more  of  the  bonds  of  St.  Marys  township,  each  bond 
in  the  sum  of  $1,000,  payable  in  twenty  years,  bearing  ten  per 
cent  interest  from  date,  and  dated  back  to  the  first  day  of 
August  1871,  with  interest  coupons  attached,  the  interest  pay- 
able semi-annually  in  New  York;  and  the  Bridge  Company 
agreed  to  return  within  fifteen  days,  and  did  return  to  the  said 
township  officers  fifteen  days  thereafter,  the  first-mentioned 
bonds,  delivered  on  the  4th  of  January,  and  the  same  were  de- 
stroyed. A  tax  of  11}  mills  on  the  dollar  for  the  year  1878 
was  levied  on  the  land  of  the  defendant  in  error  and  other 
lands  situated  in  Emmett  township,  to  pay  interest  on  the  last- 
mentioned  $40,000  of  the  bonds  of  St  Marys  township,  issued 
on  the  8th  of  January  1872.  Said  tax  was  levied  exclusively 
on  real  estate  in  Emmett  township,  notwithstanding  there  was 
*  and  is  personal  property  in  said  township  liable  to  taxation, 
and  taxed  therein  for  other  purposes,  amounting  to  over 
$80,000  in  value.  This  action  was  commenced  on  the  9th  of 
January  1874,  in  the  district  court  of  Pottawatomie  oounty. 
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by  defendant  in  error,  to  enjoin  the  collection  of  this  tax.  It 
was  tried  at  the  August  term  1874,  of  said  court,  upon  an 
a^eed  statement  of  facts,  substantially  as  above,  and  judg- 
ment was  rendered  for  the  defendant  in  error  (plaintiff  below,) 
declaring  the  tax  illegal,  and  perpetually  enjoining  its  collec- 
tion; and  the  defendant  below  as  plaintiff  in  error  now  brings 
the  case  to  this  court. 

"We  shall  assume  that  said  bonds  are  valid,  and  that  they 
are  binding  obligations  upon  St.  Marys  township;  and  with 
this  assumption,  is  said  tax  legal  and  valid  ?  According  to  the 
decision  rendered  in  the  case  of  CommWa  of  Sedgwkk  County  v. 
Bynkety  16  Kas.  498,  503,  it  is  not  As  will  be  perceived  from 
the  foregoing  facts,  said  bridge  was  not  completed,  nor  were 
said  bonds  due  or  issued,  until  some  time  after  said  Emmett 
township  was  separated  from  St  Marys  township  and  duly  or- 
ganized; and  therefore,  according  to  said  decision,  no  taxes 
can  be  imposed  on  any  property  situated  in  Emmett  township, 
by  virtue  merely  of  the  act  of  the  legislature  of  1878,  "  relat- 
ing to  taxation  on  the  change  of  boundary  lines,**  (laws  of 
1878,  page  267,)  to  pay  anything  that  may  be  due  on  said 
bonds.  But  counsel  for  plaiutifis  in  error  desires  us  to  recon- 
sider that  decision.  He  claims  that  the  legislature  not  only 
had  the  power  to  pass  the  act  which  they  did  pass,  which  we 
admit,  {ComrrCrs  of  Ottawa  Comity  v.  Nelson^  just  decided,  ante^ 
234,)  but  that  the  act  actually  applies  to  this  case  so  as  to  make 
said  tax  legal  and  valid.  A  portion  of  his  argument  reads  as 
follows: 

^^In  order  to  illustrate  the  operations  of  this  act  under  a 
theory  of  construction  different  from  the  one  now  insisted 
upon  by  me,  take  this  case:  On  the  first  of  August  1871,  an 
election  was  duly  held  in  St  Marys  township  for  the  purpose 
of  determining  whether  the  oflicers  of  that  township  should 
be  authorized  to  contract  for  the  construction  of  a  bridge 
across  the  Kansas  river  at  some  point  in  the  township,  and 
issue  the  bonds  of  the  township  m  payment  therefor.  The 
election  resolted  in  favor  of  building  the  bridge  and  issuing 
the  bonds;  and  in  pursuance  of  the  authority  thus  granted, 
the  township  officers  did,  on  the  25th  of  August  1871,  duly 
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entOF  into  a  contract  for  the  construction  of  the  bridge  and  for 
issuing  the  bonds.  Now  this  proceeding  created  a  liability  to 
pay  these  bonds.  It  made  a  debt  against  all  the  territory  that 
then  constituted  the  territory  of  St.  Marys  township;  and  on 
the  25th  of  August,  when  this  liability  was  incurred,  a  very 
large  proportion  of  the  territory  now  included  in  the  town- 
ships of  Belvue  and  Emmett  constituted  a  part  of  the  town- 
ship of  St.  Marys.  So  we  find  that  this  debt  was  created  by 
the  action  of  all  the  people  then  included  in  St.  Marys  town- 
ship. It  was  createa  for  the  benefit  of  all  the  people  and  prop- 
erty in  that  township,  as  then  constituted;  not  only  this,  but 
die  debt  was  so  contracted  upon  the  faith  of  the  value  of  all 
the  property  in  the  township  as  then  constituted.  It  is  un« 
questionably  true,  that  the  people  and  tiie  property  now  in- 
cluded in  that  portion  of  the  township  of  Belvue  and  Emmett 
were  equally  benefited  by  the  building  of  the  bridge  aa  the 
remainder  of  the  old  township.  This  bein^  so,  it  is  clear  that 
this  detached  territory  ought  to  bear  its  share  of  the  burden 
imposed  in  obtaining  that  benefit,  and  especially  so  when  that 
burden  was  imposed  by  the  action  of  those  who  were  then 
residents  and  property-owners  on  such  detached  territory. 
Good  conscience  and  equity  require  such  a  construction  of  this 
statute  as  will  fairly  apportion  this  burden  so  voluntarily  as- 
sumed; and  the  legislature  undoubtedly  intended  that  the  law 
should  be  understood  and  enforced.  It  would  be  a  grosa 
wrong  to  the  old  township,  and  a  glaring  outrage  upon  public 
creditors,  to  establish  by  statute  or  judicial  decision  the  theory 
that  the  inhabitants  of  a  part  of  a  township  may  voluntarily 
assist  in  contracting  debts  or  incur  obligations  of  this  kind  for 
their  own  benefit,  and  so  soon  as  the  burden  becomes  onerous 
to  discharge  tibeir  property  from  their  self-imposed  liability  by 
being  cut  off  from  the  old  township,  thus  imposing  the  whole 
of  the  burden  upon  the  old  territory  and  property,  and  with- 
out the  assumption  of  any  corresponding  obligations  of  the 
new  township  to  which  it  may  be  attaclSd.  This  would  be 
grossly  inequitable  and  unjust,  and  the  legislature  cannot  be 
presumed  to  have  intended  the  establishment  of  such  a  harsh 
and  unfair  rule." 

The  foregoing  would  be  a  good  argument  to  present  to  the 
legislature;  and,  if  the  terms  of  the  statute  were  really  doubt- 
ful or  ambiguous,  it  would  be  a  good  argument  to  present  to 
us.  The  inequity  of  the  law  as  it  is,  and  the  equity  of  such  • 
law  as  the  counsel  would  have  this  statute  to  be,  are  ably  set 
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forth  in  the  foregoing  argument.  But  we  do  not  consider  the 
terms  of  said  statute  as  doubtful  or  ambiguous.  They  clearly 
do  not  apply  to  the  present  case  so  as  to  make  said  tax  valid. 
Where  territory  is  detached  from  a  county,  or  township,  said 
statute  would  authorize  the  taxing  of  said  detached  territory 
to  pay  prior  bonded  indebtedness  of  such  county  or  township 
only  in  cases  "  wherein  any  bonds  shall  have  been  previous  to 
such  change  of  boundary  lines  legally  authorized  and  issued." 
That  is,  the  detached  territory  is  not  liable  for  any  portion  of 
such  bonded  indebtedness  unless  the  bonds  were  both  ^^au- 
thorized and  issued''  ^'previous  to''  the  change  of  boundary 
lines. 

Precisely  the  same  legal  questions  are  involved  in  the  case 
of  Charles  E.  Chandler,  plaintiff  in  error,  v.  Alfred  E.  Travis, 
defendant  in  error,  (now  submitted  to  us,)  as  are  involved  in 
this  case ;  and  therefore  this  opinion  will  be  sufficient  for  both 
cases. 

The  judgments  of  the  court  below  in  both  cases  will  be 
affirmed. 

AU  the  Justices  concurring. 


Pbtbr  Manville  v.  Lucas  Pblter. 

Trbbpasbbb  to  Proprsty;  RemedieB,  Civil  and  CrimindL  Under  section  2  of 
chapter  113,  general  statutes  of  1868,  a  civil  action  to  recover  damages 
cannot  be  joined  and  tried  with  a  criminal  proeecation  instituted  for  a 
violation  of  said  section;  nor  can  the  complainant  in  the  criminal  pros- 
ecntion  provided  for  in  said  statute  recover  in  sach  proceeding  any 
Judgment  for  wrongs  done  to  his  property.  The  civil  and  criminal 
actions  therein  provided  are  not  in  anywise  dependent  upon  each  other. 
Either  or  both  methods  may  be  resorted  to,  as  may  be  deemed  best. 
iStaU  V.  Amtell,  8-288;  StaU  v,  OrmeU,  1^193;  lieisner  9.R.R.,  27-390: 
8UUe  V.  Oratoford,  28-744;  Sullivan  v.  DaviB,  29-30.] 

ErrcT  from  Doniphan  District  Court. 
A  FULL  statement  of  the  proceedings  in  this  case  will  be 
found  in  the  suhjoined  opinion.     The  district  court,  at  Sep- 
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tember  Term  1876,  gave  jadgtaent  against  ManvUle^  and  he 
brings  the  case  here  for  review. 

AJbert  Perry y  for  Manville. 
Price  ^  HeatUy^  for  Felter. 
WyHard  DaviSy  Attorney  Gheneral,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J. :  We  frequently  read  in  the  law  books  of  a 
confusion  of  goods,  and  of  a  misjoinder  of  actions;  bat  we 
have  presented  to  us  in  the  record  in  this  case  such  a  con- 
fusion of  suits,  and  such  a  misjoinder  of  actions,  as  to  be  truly 
sui  generis.  On  June  15th  1876,  Lucas  Felter  filed  a  complaint 
against  Peter  Manville  under  §  2,  ch.  118,  G-en.  Stat  1096,  be- 
1.  "OonftMioii  f^^®  *  justice,  and  attempted  to  join  a  public  prose- 
oonfound*d."  ^Q^Qjj  and  a  civil  action  to  recover  in  his  own  behalf 
the  statutory  damages  prescribed  by  the  act  He  denominated 
the  paper,  or  written  complaint  which  he  filed,  "a  bill  of  par- 
ticulars'* and  an  "affidavit"  The  case,  as  tried  before  the  jus- 
tice, was  entitled  "  The  State  of  Kansas  vs.  Peter  Manville." 
The  jury  returned  that  Manville  was  guilty  as  charged,  and 
assessed  the  complainant's  damages  at  five  dollars.  There- 
upon the  justice  rendered  judgment,  that  Manville  pay  Lucas 
Felter  ten  dollars,  double  the  amount  of  damages  found,  and 
the  further  sum  of  five  dollars,  and  also  adjudged  Manville 
guilty  of  a  misdemeanor  and  assessed  his  fine  at  the  sum  of 
one  dollar,  together  with  the  costs  of  prosecution,  and  ordered 
that  he  be  committed  to  the  jail  of  Doniphan  county  until  the 
judgment  should  be  complied  with,  unless  sooner  discharged 
according  to  law.  Manville  then  appealed  the  case  to  the  dis- 
trict court,  and  there  the  case  was  entered  on  the  docket  al- 
ternately as  the  case  of  "The  State  of  Kansas  vs.  Peter 
Manville,"  and  as  "Lucas  Felter  vs.  Peter  Manville."  When 
tried  in  the  district  court,  it  was  styled  the  case  of  "Lucas 
Felter  v.  Peter  Manville.'*  The  court  rendered  judgment  on 
the  verdict  of  the  jury,  that  said  Felter  recover  of  said  Man- 
ville the  sum  of  two  dollars,  the  further  sum  of  five  dollars^ 
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(making  in  all  seven  dollars,)  all  the  •costs,  (taxed  at  (83.40,) 
and  that  Manville  pay  the  additional  sum  of  one  dollar  as  a 
fine.  In  this  court  the  case  is  docketed  as ''  The  State  of 
Kansas  vs.  Manville,"  and  the  attorney  general,  by  virtue  of 
his  office,  appears  for  the  state;  but  the  cause  is  brought  here 
by  a  petition  in  error,  and  the  counsel  of  Lucas  Felter  enter 
his  appearance,  and  waive  the  issuance  of  a  summons. 

The  statute  "to  prevent  certain  trespasses"  provides  redress 
in  two  ways  for  certain  wrongs  done  to  the  property  of  indi- 
cb.iii,G«D.  viduals;  one  by  a  public  prosecution,  the  other  by 
sui..oonstnied.  ^  ^-^jj  actlou  brought  by  the  party  injured.  The 
State  V.  ArmeUy  8  Kas.  288.  If  a  public  prosecution  is  had,  of 
course  the  cause  must  be  tried  by  the  procedure  applicable  to 
criminal  cases,  and  the  county  attorney  would  have  the  direc- 
tion of  the  suit  in  the  inferior  courts.  If  a  civil  action  is 
brought  by  the  party  injured,  the  case  must  be  disposed  of 
within  the  rules  controlling  trials  of  civil  actions,  and  officially 
the  county  attorney  would  have  no  connection  therewith. 
Under  the  section  of  law  alleged  to  have  been  violated,  the 
civil  and  driminal  actions  cannot  be  prosecuted  together. 
The  law  does  not  tolerate  such  a  course  of  procedure  as  was 
attempted  in  the  proceedings  before  us,  and  we  think  the 
court  below  was  manifestly  guilty  of  the  widest  departure  from 
all  the  recognized  rules  of  practice.  Some  question  might  be 
raised  whether  the  action  ought  not  to  be  treated  solely  as  a 
civil  case,  and  so  much  of  the  judgment  affirmed  as  gives  to  the 
complainant  damages.  But  this  view  is  not  presented  in  either 
brief  filed,  and  considering  all  the  proceedings,  the  confusion 
of  the  suits  in  the  courts  below,  and  the  joinder  of  a  civil  and 
criminal  action  on  the  trial,  we  do  not  deem  it  wise  to  favor 
in  the  slightest  degree  such  practice,  and  therefore  conclude 
to  reverse  all  the  judgment,  and  to  remand  the  case  for  further 
proceedings  in  accordance  with  this  opinion. 
All  the  Justices  concurring. 
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Paoifio  Railroad  Co.  v.  Daniel  W.  Thomas  d  oL 

1.  Ratification  oy  Contract;  JVbtice  to  Principal^  of  Agenl's  QmiraeL  A 
master  mecbanic  of  a  railroad  company  for  a  particular  diviBion  of  the 
company's  road  employs  a  physician  and  surgeon  to  attend  an  empW^ 
of  the  company  who  was  injured  while  in  the  performance  of  hia  dati«s 
aa  sach  employ^,  and  while  under  the  immediate  order  of  said  mastei 
mechanic,  and  said  master  mechanic  states  that  he  would  see  that  the 
company  paid  for  said  physician's  services.  The  physician  perfbrms 
■aid  services,  looking  to  the  railroad  company  for  hia  pay  and  giving  to 
it  the  credit,  (although  at  the  same  time  he  chaiges  upon  his  books  said 
services  to  said  employ^  and  makes  no  charges  upon  his  books  against 
said  railroad  company.)  While  he  was  so  performing  his  said  services 
he  makes  out  a  bill  for  the  same  against  the  railroad  company  and 
incloses  it  in  a  letter  which  states  his  said  employment  by  said  master 
mechanic,  and  asks  that  the  company  pay  the  bill,  and  he  sends  said 
letter  and  bill  to  the  assistant  superintendent  of  the  railroad  company 
for  said  division,  but  neither  said  division  superintendent  nor  the  com- 
pany ever  pay  any  attention  to  sai^  bill  or  to  said  letter.  HeU  That 
these  facts  are  sufficient  to  uphold  a  finding  by  the  jury  that  said  divis- 
ion superintendent  ratified  said  employment  of  said  physician  and  sai^ 
geon  by  said  master  mechanic 

2.  SupxRiNTENDBNTS  of  Railway  Corporations;  Their  Powen,  and  Authority, 
It  will  be  presumed  in  the  absence  of  anything  to  the  contrary,  that  the 
general  superintendent  of  a  railroad  company  has  the  authority  from 
the  company  to  employ  a  physician  and  surgeon  to  attend  an  employ^ 
of  the  company  who  has  been  injured  while  in  the  company's  employ. 
And  it  will  also  be  presumed  in  the  absence  of  anything  to  the  contrary, 
that  the  division  superintendent  of  such  company  has  the  sole  power 
within  his  division  as  the  general  superintendent  has.  And  it  will 
alao  be  presumed  in  the  absence  of  anything  to  the  contrary,  that  where 
an  officer  or  agent  of  a  railroad  company  has  the  power  in  the  first  in- 
stance to  employ  a  physician  and  surgeon  and  make  the  company  re- 
sponsible for  his  services,  such  officer  or  agent  would  also  have  the 
power  to  ratify  a  previous  unauthorized  employment  of  such  phjrsician 
and  surgeon^  and  thereby  make  the  company  responsible  for  his  ser^ 
vices.  [Henlig  v.  Kemhe,  25-560;  R,  R.  v.  Ingram^  20-70,  71;  JR.  JR.  f. 
Reimer,  18-458;  R.  R.  v.  Reecher,  24-228.] 

Error  from  Leavenworth  District  Oourt. 
Action  by  Thomas  and  another,  to  recover  for  certain  pro- 
fessional services  as  physicians  and  surgeons.     All  necessary 
facts  are  set  forth  in  the  subjoined  opinion.     Trial  at  May 
Term  1873  of  the  district  court.     Verdict  and  judgment  in 
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fa^or  of  plaintiffs  for  $285,  and  the  Mdlroad  Company  brings 
the  case  here. 

T.  A  Hurdj  for  plaintiff  in  error. 
Clough  ^  Wheaty  for  defendants  in  error. 

The  opiniun  of  the  court  was  delivered  by 

Yalbntike,  J. :  This  was  an  action  for  services  as  physicians 
and  surgeons.  Daniel  W.  Thomas  and  Moses  8.  Thomas  wero 
the  plaintiffs  in  the  court  below,  and  the  Pacific  Railroad  wat« 
the  defendant  The  facts  of  the  case  stated  briefly  are  sub- 
stantitJly  as  follows:  In  November  1869,  Frank  Gates  wa^^ 
assistant  master  mechanic  of  the  western  division  of  plaintifi- 
in-error's  railroad,  the  terminus  of  which  was  in  Leavenworth. 
Robert  Kane  was  section  boss,  and  had  charge  of  the  repairs 
of  track  and  road-bed,  and  had  in  his  employ  one  John  Ken- 
nedy. On  November  4tb,  Gkites  and  Kane,  with  the  men  un- 
der Gates'  charge,  undertook  to  load  the  smoke-stack  of  a 
locomotive  upon  a  tender  at  the  turn-table  in  Leavenworth, 
and  from  some  defect  of  the  appliances  used  the  stack  fell, 
and  Kennedy  was  caught  by  it,  and  his  leg  was  broken.  Dr. 
D.  W.  Thomas  attended  Kennedy  as  a  physician  and  surgeon 
until  Kennedy  recovered,  which  was  about  the  last  of  Decem- 
ber 1869.  There  was  sufficient  evidence  for  the  jury  to  find, 
as  we  suppose  they  did  find,  that  Dr.  Thomas  was  employed 
by  both  Gates  and  Kane,  and  that  Gates  said  that  he  would 
see  that  the  railroad  company  paid  for  his  services.  The  plain- 
tiflTs  (Drs,  D.  W.  and  M.  S.  Thomas,  partners,)  looked  to  the 
railroad  company  for  their  pay,  and  gave  the  credit  to  the  rail- 
road company,  although  upon  their  books  they  charged  Ken- 
nedy for  their  services,  and  did  not  charge  the  railroad 
company.  About  the  last  of  December  1869,  Dr.  D.  W. 
Thomas  made  out  a  bill  for  his  services  against  the  raiboad 
company,  and  sent  this  bill  by  mail  inclosed  in  a  letter  properly 
addressed  to  H.  Hale,  superintendent  of  the  western  division 
of  the  defendant's  railroad,  at  Kansas  City,  Missonri.    This 
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letter  stated  the  employment  of  Dr.  Thomas  by  Gates,  and 
asked  that  the  bill  be  paid.     Hale  never  answered. 

In  July  1871  the  plaintiflfe  commenced  this  action.  Two 
trials  were  had — the  first  in  February  1872,  and  the  lastia 
May  1878 — at  the  first  of  which  trials,  as  well  as  the  last,  Dr. 
Thomas  testified  concerning  said  letter  and  said  bill.  In 
March  1872  the  plaintiffs  gave  notice  to  the  defendant  and  its 
attorneys  to  produce  said  letter  and  said  bill  on  the  trial,  as 
the  plaintiffs  wished  to  use  them  as  evidence.  The  defendant 
however  did  not  produce  either  of  them;  and  although  Dr. 
Thomas  testified  on  both  trials  concerning  their  contents,  yet 
the  railroad  company  did  not  show  whether  they  had  ever 
been  received  by  Mr.  Hale,  or  not  Of  course  they  were  re- 
ceived. The  mere  putting  them  into  the  post-ofiice,  properly 
directed  and  addressed,  was  prima  facie  evidence  of  that  fact, 
and  there  was  no  evidence  to  the  contrary.  The  court  below 
instructed  the  jury  that  the  employment  of  Dr.  Thomas  by 
Gates  and  Kane  would  not  alone  make  the  railroad  company 
responsible  for  Dr.  Thomas'  services;  and  that  unless  such 
employment  was  afterward  ratified  by  some  agent  of  the  com- 
pany having  power  to  ratify  the  same,  the  plaintiffs  could  not 
recover.  Now  the  only  evidence  tending  to  show  a  ratification 
of  said  employment  was  the  neglect  or  refusal  of  Hale,  and  of 
the  railroad  company,  after  receiving  said  letter  and  bill,  to 
pay  any  attention  to  them.  And  upon  this  evidence  the  jury 
evidently  found  that  there  was  a  ratification ;  and  taking  this 
evidence,  together  with  the  circumstances  of  this  case,  we 
think  the  evidence  was  sufficient  to  sustain  such  finding. 
(Toledo  Bid.  Co.  v.  Rodriques,  47  HI.  188;  Toledo  Bid.  Co.  v. 
Prince,  50  111.  26;  Marquette  Rid.  Co.  v.  Taft,  28  Mich.  289, 294, 
et  seq.;  A.  ^  P.  Rid.  Co.  v.  Reisnety  18  Kas.  468.)  Kennedy 
was  in  the  employ  of  the  railroad  company;  Gates  was  the 
master-mechanic  of  that  division;  Kennedy  was  injured  while 
performing  services  for  the  company,  under  the  orders  of 
Gates,  and  in  the  immediate  presence  of  Gates;  Gates  cm- 
ployed  Dr.  Thomas,  and  said  that  he  would  see  that  the  company 
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paid  him;  Dr.  Thomas  performed  the  services,  looking  to  the 
company  for  his  pay,  and  while  he  was  so  performing  such 
services,  and  before  he  had  finally  completed  them,  sent  said 
letter  and  said  bill  to  Hale,  itemizing  his  .said  services,  ex- 
plaining the  same,  and  informing  Hale  of  his  said  employnrient 
by  Gates,  etc.;  and  although  Hale  was  at  that  time  the  super- 
intendent of  that  division,  yet  be  never  paid  any  attention  to 
said  letter  or  to  said  bill.  We  cannot  upon  such  a  state  of 
facts  say  that  the  finding  of  the  jury  was  erroneous. 

But  it  is  claimed  by  plaintiff  in  error,  defendant  below,  that 
the  court  below  erred  in  ^ving  the  following  instruction  to 
the  jury,  to-wit: 

"It  is  claimed  that  Mr,  Hale,  the  partjr  to  whom  Dr.  Thomas 
days  he  addressed  the  letter  at  Kansas  City,  was  the  deputy,  or 
division  superintendent  of  the  road  or  company,  or  of  that 

Eart  of  the  road  this  side  of  Holden,  Missouri.  It  is  claimed 
e  had  such  authority  by  virtue  of  his  position,  as  empowered 
him  originally  to  have  employed  the  plaintifis;  and  that  if  he 
had  such  power,  in  case  the  original  employment  was  by  some? 
servant  of  the  company  who  had  not  authority  to  employ,  he 
had  the  authority  to  ratify  the  unauthorized  act.  I  say  that 
the  law  would  presume,  in  the  absence  of  testimony  to  the 
contrary,  that  the  general  superintendent  of  a  railroad  com- 
pany would  have  authority  to  employ  a  surgeon  to  attend  on 
an  employ6  of  the  company  who  had  been  injured  while  in 
the  employ  of  the  company.  That  would  be  the  presumption 
of  the  law,  in  absence  of  testimony.  Now  the  division  super- 
intendent, Hale,  hady  in  respect  to  matters  happening  within  his 
iurisdiction^  the  same  authority  as  the  general  superintendent  had. 
Eut  I  say  this  is  the  presumption  of  the  law,  when  the  testi- 
mony does  not  show  what  the  precise  nature  of  his  authority 
was.  If  the  testimony  should  show,  aa  a  matter  of  fact,  that 
he  did  not  have  such  authority,  then  I  say  to  you  the  plaintiffs 
could  not  recover  in  this  case;  that  is,  if  the  testimony  shows 
that  Mr.  Hale,  as  division  or  depuly  superintendent,  nad  not 
authority  to  have  originally  employed  the  plaintiff,  then  he 
had  not  the  power  to  ratify  the  act  of  either  Eane  or  Gates,  or 
other  Bubordinate  servants  of  the  company." 

We  think  the  foregoing  instruction  is  correct  We  think 
that  presnmptively  "the  general  superintendent  of  a  railroad 
company  would  have  authority  to  employ  a  surgeon  to  attend 
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on  an  employfi  of  the  company  who  had  been  injured  whUe 
in  the  employ  of  the  company,"  and  presumptively  that  the 
division  superintendent  would  have  **in  respect  to  matters 
happening  within  his  jurisdiction  the  same  authority  as  the 
general  superintendent/'  although  in  both  cases  these  p^^ 
sumptions  might  be  rebutted  by  evidence,  and  it  might  he 
shown  that  neither  the  general  superintendent  nor  the  divis- 
ion superintendent  had  any  such  power  or  authority.  And 
we  would  also  think  that  presumptively,  and  in  the  absence 
of  anything  to  the  contrary,  where  an  officer  or  agent  of  the 
company  has  the  power  in  the  first  instance  to  employ  a  phy- 
sician and  surgeon,  and  make  the  company  responsible  for  his 
services,  such  officer  or  agent  would  also  have  the  power  to 
ratify  a  previous  unauthorized  employment  of  such  physician 
and  surgeon,  and  thereby  make  the  company  responsible  for 
bis  services.  We  also  think  that  there  was  sufficient  evidence 
for  the  jury  to  find  that  "the  division  superintendent,  Hale, 
had,  in  respect  to  matters  happening  within  his  jurisdiction, 
the  same  authority  as  the  general  superintendent  had.'' 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


Thb  Statb  of  E^ansas  v.  Georgb  Lewis. 

1.  Criminal  Law;  Waiver  of  Preliminary  Examination;  Duress.  The  mere 
&ct  that  a  person  arrested  upon  a  criminal  charge,  is  hand-cuffed  when 
taken  before  the  examining  magistrate,  and  so  remains  during  the  read- 
ing of  the  warrant,  and  subsequent  proceedings,  the  sheriff  and  a  police- 
man being  present  all  the  time,  does  not  in  anywise  affect  a  waiver  then 
and  there  made  by  the  accused  of  a  preliminary  examination  upon  such 
criminal  charge;  and  a  plea  in  abatement  to  an  information  filed  in  the 
district  court  charging  the  accused  with  the  same  offense,  grounded  upon 
such  fact,  claiming  that  the  waiver  was  made  under  duress,  is  not  good, 
and  a  demurrer  thereto  is  rightfully  sustained. 

2.  Bbbaking  Jail,  Before  Conviction;  Staivte  CorutruecL  Where  a  person 
charged  with  having  committed  a  criminal  offense  is  imprisoned  in  the 
county  jail,  awaiting  his  trial  on  such  charge,  breaks  such  jail  and  es* 
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capes,  and  being  rearrested  is  thereafter  tiicJ  upon  sucli  charge  anJ 
acqaitted,  he  cannot  set  up  and  maintain  such  acqnittal  as  a  bar  to  an 
information  duly  filed  against  him  charging  him  with  the  oiTense  of 
breaking  jail  and  escaping  from  lawful  custody. 
£As  to  endorsing  names  of  witnesses,  see  page  2G5;  also.  State  v.  Medlicott^ 
&-282;  StaU  v.  McKinney,  31-57G;  StaU  if.  Cook,  30-82.] 

Appeal  from  AtcJUson  JJisliict  CoutU 
Information  against  Lewia^  charging  that  said  Lewis,  on  uia 
28d  of  February  1877,  while  imprisoned  in  the  common  jail 
of  Atchison  county,  in  the  custody  of  the  sherilT  of  said 
county,  duly  charged  with  having  committed  the  crime  of 
burglary,  before  conviction  upon  such  charge,  and  awaiting 
his  trial  therefor,  unlawfully  and  feloniously  broke  such  jail 
and  escaped  therefrom  and  from  the  custody  of  said  shcriif, 
etc.  Trial  at  the  March  Term  1877.  Verdict,  guilty,  and 
Lewis  was  sentenced  to  confinement  in  the  penitentiary  for 
two  years.  lie  now  appeals  to  this  court  The  facts,  and 
proceedings  before  trial,  are  fully  stated  in  the  opinioU|  infra. 

JSnuih  ^  iSolomoiif  and  W.  U*  QHbei%  lor  appeilaul; 

1.  At  the  outset  of  this  case  we  find  a  travesty  on  jubtice 
enacted  by  the  sheriff  of  Atchison  county,  a  policeman  of  the 
city  of  Atchison,  an  examining  magistrate,  and  the  county 
attorney.  All  these  functionaries  surround  a  man  charged 
with  crime;  he  is  dragged  into  the  presence  of  a  justice  of 
the  peace,  shackled  and  hund-cuffed,  to  answer  the  charges 
preferred  against  him,  and  to  have  a  hearing  thereon.  Under 
this  pressure  he  naturally  waives  examination.  It  may  possi- 
bly bo  claimed  that  because  this  was  a  preliminary  hearing, 
and  inasmuch  as  the  appellant  waived  an  examination,  ho  is 
in  no  position  to  complain.  Since  the  grand-jury  system  is 
practically  abolished  in  this  state,  we  conceive  that  the  pre- 
liminary examination  is  a  limitation  on  the  power  of  the 
county  attorney,  who  in  the  absence  of  the  wholesome  pro- 
vision of  law  providing  for  such  examination  might  act  ex 
partCy  and  with  an  oppressive  power,  only  to  be  redressed  at 
the  hands  of  a  constituiioual  jury.    A  preliminary  hearing  is 
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certainly  a  "  prosecution  "  within  the  meaning  of  §  10  of  oar 
bill  of  rights:  and  what  opportunity  was  afforded  to  the  ap- 
pellant to  defend  in  perscny  or  by  counsel,  before  the  justice! 
None — and  his  waiver  of  a  preliminary  examination  was  not 
bis  free  and  untrammeled  act  Hence  his  plea  in  abatement 
of  the  information.  The  court  will  notice  that  no  issue  is 
joined  on  this  plea  in  abatement.  A  demurrer  is  filed  to  the 
plea,  admitting  the  truth  of  its  allegations.  The  showing  oi 
oppression  and  judicial  outrage  recited  in  the  plea  in  abate- 
ment is  offensive  to  the  sense  of  every  lawyer.  They  infringe 
upon  the  constitutional  protection  with  which  every  citizen  of 
this  republic  is  hedged  about  They  smell  of  the  age  of  the 
inquisition,  and  are  repugnant  to  the  spirit  of  free  institutions. 
The  ancient  common  law,  as  well  as  the  late  American  decis- 
ions, condemn  such  proceedings.  4  Black.  Com.,  332,  and 
note;  Hale's  PI.  Or.  219;  Wait^s  Case,  Leach,  34;  6  State 
Trials,  230;  42  Gal.  166;  The  State  v.  Kring^  Sup.  Ct  of  Ma, 
June  1877. 

2.  The  court  below  erred  in  sustaining  the  demurrer  to  the 
appellant's  plea  in  bar.  At  the  time  the  appellant  is  alleged 
to  have  escaped,  he  was  in  custody  awaiting  trial  on  the 
charge  of  burglary.  On  being  rearrested  he  was  brought  to 
trial  in  the  district  court  on  said  charge  of  burglary,  and  was 
duly  acquitted.  The  information  for  breaking  jail,  was  filed 
under  §183  of  the  crimes  act  This  section  provides  only  for 
the  punishment  of  any  person  who  shall  break  jail  ^^before  con- 
viction for  the  violation  of  any  penal  statute."  Now  the  trial 
court  in  construing  this  section  resolved  itself  into  a  legisla- 
ture, and  amended  this  section  by  inserting  the  words  "or  ac- 
quittal,*' after  the  words  "before  conviction,"  in  order  to  bring 
the  defendant  within  the  purview  of  the  law.  If  this  section 
means  anything,  it  means  what  it  says.  It  is  not  ambiguous, 
and  it  applies  to  only  one  class  of  cases,  to-wit,  where  the  de- 
fendant escapes  "  before  conviction."  This  may  be  a  taxdt  in 
the  law,  but  the  section  admits  of  no  other  interpretation 
without  judicial  interpolation  and  amendment  changing  the 
manifest  and  plain  language  of  the  section.     Coorts  will  not 
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by  construction  extend  the  o{>eration  of  penal  statutes  to  cases 
pot  clearly  within  their  terms;  2  Dillon  Ct  Ot.  219;  14  Peters, 
464;  6  Wheaton,  76;  2  id.  119. 

3.  The  court  erred  in  permitting  the  name  of  Amos  T. 
Johnson  to  he  indorsed  on  the  information.  The  supposed 
authority  for  indorsing  the  name  of  Johnson  as  a  witness  is 
found  in  §67  of  ch.  82,  Gen.  Statutes;  but  this  section  pro^ 
vides  that  the  court  can  only  permit  the  indorsement  of  the 
names  of  witnesses  htfcrt  trial;  and  yet  the  county  attorney, 
after  five  witnesses  had  been  examined,  was  allowed  to  add 
the  name  of  Johnson  to  the  information,  over  the  defendant's 
objection,  and  that,  too,  after,  the  county  attorney  had  stated 
that  he  knew  of  the  presence  of  the  witness  in  the  county 
ever  since  the  commission  of  the  alleged  oflfense.  Sec.  67  of 
the  criminal  code  contemplates  that  the  defendant  shall  be  ap- 
prised of  the  names  of  the  witnesses  before  the  trial. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  This  was  a  criminal  prosecution  for  an  alleged 
violation  of  section  188  of  the  act  relating  to  crimes  and  pun- 
ishments.   (Gen.  Stat.  857.)    Said  section  reads  as  follows: 

"Sbo.  188.  If  any  person,  lawfully  imprisoned  or  detained 
in  any  county  jail  or  other  place  of  imprisonment,  or  in  the 
custody  of  any  officer,  upon  any  criminal  charge,  before  con- 
viction, for  the  violation  of  any  penal  statute,  shall  break  such 
prison  or  custody  and  escape  therefrom,  he  shall  upon  convic- 
tion be  punished  by  confinement  and  hard  labor  for  a  term 
not  exceeding  two  years,  or  in  a  county  jail  not  less  than  six 
months.'* 

The  jGeu^ts  of  the  case,  so  far  as  it  is  necessary  to  state  them, 
are  as  follows:  The  defendant  was  imprisoned  in  the  county 
jail  of  Atchison  county,  in  the  custody  of  the  jailor  of  said 
sutomentof      ^^^^^^Jj  m^ovl  the  Criminal  charge  of  burglary  in 
***^  the  second  degree,  as  defined  by  section  68  of  the 

act  relating  to  crimes  and  punishments,  (Gen.  Stat.  330,)  await- 
ing a  trial  upon  such  charge;  and  while  so  imprisoned  as 
aforesaid  he  broke  said  jail  and  said  custody,  and  escaped 
therefrom.  Afterward  a  warrant  was  duly  issued  by  a  justice 
of  the  peace  of  said  county  for  his  arrest  upon  the  charge  of 
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breaking  said  jail  and  custody  as  aforesaid.  Upon  such  war- 
rant he  was  duly  arrested  by  the  sherijff  of  said  county  and  a 
policeman  of  the  city  of  Atchison,  and  was  hand-cuffed  and 
taken  before  said  justice  for  a  preliminary  examination,  where- 
upon, without  said  band-cui&  being  removed,  and  in  the  pres- 
ence^ of  said  sheriff  and  said  policeman,  and  said  justice  and 
the  county  attorney  of  said  county,  he  waived  a  preliminaiy 
examination,  and  was  returned  to  said  jail.  Afterward  he 
was  tried  upon  the  charge  of  burglary,  and  was  acquitted. 
The  county  attorney  thereupon  filed  an  information  in  the 
district  court  of  said  county  against  the  defendant  duly  charg- 
ing him  with  the  offense  of  breaking  said  jail  and  custody,  and 
escaping,  as  aforesaid;  upon  which  information  the  defendant 
was  duly  arraigned  and  pleaded  successively  as  follows:  Ist, 
A  plea  in  abatement,  that  he  was  hand-cuffed,  and  in  the  cus- 
tody of  said  sheriff  and  said  policeman,  when  he  waived  said 
preliminary  examination,  and  therefore  that  said  waiver  was 
a  nullity,  and  that  therefore  the  county  attorney  had  no  power 
to  file  said  information.  2d,  A  plea  in  bar,  that  he  had  beeu 
tried  and  acquitted  on  the  charge  of  burglary,  and  that  there- 
fore he  could  not  be  tried  or  convicted  upon  the  charge  of 
breaking  said  jail.     3d,  The  general  plea  of  "not  guilty/' 

The  county  attorney  demurred  to  the  first  two  pleas,  aud 
the  court  below  sustained  both  of  the  demurrers,  and  we  think 
correctly.  There  was  no  pretense  that  any  means  were  used 
1  »  <     ,       '^ith  the  intent  that  such  means  would  cause  the 

L  W«Wer  of  pre* 

iSaSn?"    defendant  to  waive  said  preliminary  examination; 

^""^  no  pretense  that  defendant  bad  any  cause  to  fear 

that  justice  would  not  be  done  him,  except  the  mere  presence 
of  said  officers,  and  that  he  was  hand-cuffed;  no  pretense  that 
any  wrong  was  done  him,  except  merely  the  receiving  of  said 
waiver  while  the  defendant  was  hand-cuffed;  and  no  pretense 
that  any  of  these  things  worked  any  prejudice  to  the  defend- 
ant's substantial  rights  on  the  final  trial  of  the  case  in  the  dis- 
trict court  upon  its  merits.  We  cannot  therefore  reverse  the 
judgment  of  the  district  court  rendered  upon  the  verdict  of  an 
impartial  jury,  after  a  fair  trial  has  been  had  on  the  merits  of 
the  case  in  that  court,  merely  because  the  defendant  waived 
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a  preliminary  examination  before  an  examining  magistrate 
while  he  was  hand-cuffed. 

The  defendant  also  claims  that  as  he  was  acquitted  on  the 
charge  of  bnrglarj,  therefore  that  he  did  not  commit  the  of- 
fense of  escaping  from  said  jail  ^^ before  conviction''  upon  said 
charge  of  burglary.  We  think  otherwise.  His  of- 
wnVk^?.  ^^^^^3  of  escaping  from  said  jail,  comes,  as  we  think, 
within  the  letter  and  spirit  of  ti^e  statutes  prohibit- 
ing escapes.  He  escaped  from  imprisonment  for  an  alleged 
burglary,  and  had  never  been  convicted  of  such  burglary.  His 
offense  therefore  comes  within  the  exact  letter  of  the  statute, 
and  of  that  section  of  the  statute  under  which  he  was  prose- 
cuted. He  escaped  '*  before  conviction."  His  offense  also 
comes  within  the  spirit  of  the  statute.  The  spirit  of  the  stat- 
ute, as  gathered  from  sections  167  to  187  of  the  crimes  act, 
(Gkn.  Stat.  354  to  358,)  is  to  punish  for  all  escapes  from  law- 
ful custody.  Some  of  said  sections  provide  for  puuishing  for 
escapes  made  from  custody  in  criminal  cases;  some  for  escapes 
made  in  civil  cases;  some,  where  convictions  have  already 
been  had  in  criminal  cases;  and  some  "before  conviction"  in 
criminal  cases.  And  taking  said  sections  altogether,  and  con- 
struing said  section  188  as  we  construe  it,  they  provide  for 
punishing  for  escapes  from  lawful  custody  in  all  cases.  If 
said  section  188  is  to  be  construed  as  the  defendant  claims 
that  it  should  be  construed,  then  it  would  be  improper  in  any 
case  to  try  a  defendant  for  an  escape  imtil  after  a  trial  and 
conviction  upon  the  original  charge;  for  if  he  should  by  any 
means  procure  an  acquittal  upon  the  original  charge,  or  a  dis- 
missal of  the  case,  or  a  noUe  jpros.  to  be  entered  therein,  then 
he  would  not  have  been  guilty  of  committing  any  offense  by 
making  such  escape.  When  a  party  is  in  legal  custody,  and 
commits  an  escape,  we  do  not  think  that  it  depends  upon 
some  future  contingency  as  to  whether  such  escape  is  an  of- 
fense or  not 

As  to  permitting  a  witness's  name  to  be  indorsed  on  a  crim- 
inal information  at  the  time  of  the  trial,  and  permitting  such 
witness  to  testify  in  the  case,  see  The  Stale  v.  Dichtm^  6  Eas. 
209,  219. 
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We  do  not  think  the  court  below  committed  any  substantial 
error  in  this  case,  and  therefore  its  judgment  will  beaflirmed.* 
All  the  Justices  concurring. 


•Bkpobtbs*s  Nonb— The  paeaUtr  tetaret  of  tht  Ibrqgoliig  mm  of  rktOt^^^Lamk,  tmm 
to  Jaatuy  the  inserUng  here  of  the  **  poetical  wport "  thereof  written  hj  Euosn  F.  Wamm,  &^ 
ttttomej-et-Utw,  of  Fort  Soott,  and  which  he  pnbUahed  In  the  "Fort  Seott  Dailj  lfonitei,"«l 
lOthMarehma.   Mr.  Wav^a**re|N>rt*'leaafbUowa: 


IV  TBB  SUPBKICS  COUBT,  STATB  OF  KAmAB. 

QBOias  iMwa^AppeUarU,  adt.  Tbb  Statb  ov 
mjLnAS,  ApptOM, 

[Appeal  flrom  Atehlton  ooantf  .] 

■TLLABIW: 

Lmo—Faw;  QfOU—W^  When  upon  thjr 
frame  the  law^plaoea  iti  nu^estie  paw^tho* 
la  Innooenoe^  or  gollt— thou  art  then  required 
lewUt. 

Thla  defendant,  while  at  largi^ 
Waa  arrested  on  a  charge 
Of  burglarious  intent, 
And  direct  to  jail  he  went. 
Bat  he  somehow  felt  misuaed. 
And  through  prison  walls  he  ooied. 
And  in  some  unheard-of  ahape 
He  effected  his  escape. 

Mark  tou,  now:  Again  the  law 
On  defendant  placed  ita  paw« 
Like  a  hand  of  iron  mail, 
And  resocked  him  into  jail— 
Which  said  jail,  while  so  oorraled. 
He  by  sookage-tenure  held. 

Then  the  court  met,  and  ther  tried 
Lbwu  up  and  down  each  side. 
On  the  good  old-fiuhioned  plan ; 
But  the  jury  cleared  the  num. 

Now,  you  think  that  this  strange  case 
Ends  at  just  about  this  place. 
Nay.  not  so.    Again  the  law\ 
On  defendant  placed  ita  paw^ 
This  time  takes  him  round  the  cape 
For  effecting  an  escape; 
He,  unable  to  giro  bail. 
Goes  lelucUntlj  to  JaiL 

Lewis,  tried  fbr  thia  last  act, 
Makes  a  special  plea  of  fact: 
"Wrongly  did  they  me  arxeat* 
"As  my  trial  did  attest, 
"And  while  rightnilly  at  Urge^ 
*  Taken  on  a  wrongAil  charge. 
"I  took  back  from  them  what  they 
"From  me  wrongly  took  away." 

When  this  special  plea  waa  heard. 
Thereupon  The  State  demurred. 

The  defendant  then  was  pained 
When  the  oourt  was  heard  to  aaj 
In  a  cold  impaasiye  way~ 

*The  demurrer  is  sustained." 

Back  to  Jail  did  Lewis  go^ 
But  as  liberty  was  dear, 


He  appeala,  and  now  la  hen 

To  reTerse  the  judge  below. 

The  opinion  wllfoontain 

An  the  statemenU  thai  n 

ArgumetU,  and  brUf^AppMami: 
Am  a  matter,  air,  of  fhet, 
Who  waa  injnred  by  our  ael^ 
Any  property,  or  mant— 
Point  it  out,  rir,  if  you  eaa. 

Cut  yon  seise  us  when  ai  huge 
On  a  baseless,  trumped-up  onaifet 
And  if  we  escape,  then  saj 
It  is  crime  to  get  away — 


When  we  rightfully  rmined 

»  wrongftilly  obtainedf 


What  was  1 


Flease^he-oonrtFBlr.  what  Is  crime  t 
What  la  right,  and  what  Is  wrongT 
la  our  fimedom  but  a  aong— 

Or  the  snl^eot  of  a  rbymef 

ArgummU,  and  M^^Attamay  far  The  aakt 
When  The  State,  thai  la  to  say, 
We  take  liberty  away— 
When  the  padlock  and  the  hasp 
LeaTCB  one  helpless  in  our  gram, 
IVs  unlawful  then  that  he 
Eren  dreamg  of  liberty — 
Wieked  dreams  that  may  In  time 
Grow  and  ripen  into  crime -~ 
Grime  of  dark  and  damning  sh^ie; 
Then,  if  he  perchance  escape^ 
Erermore  remorse  will  roll 
O'er  his  shattered,  ain-eick  souL 

FIease4he-eourt-air,  how  can  wu 
Manage  people  who  get  fireef 

Jteply  qf  AppeUani: 

Please4he-oourt-sir.  if  K's  «*i, 
Where  doee  turpitude  beglnr 

Optnian  ^the  Cburt    Pes  Cdbuk: 

We— don't->make— law.    Wears 

bound 
To  Interpret  It  as  found. 

The  defendant  broke  away; 
When  arrested,  he  ahould  stay. 

This  appeal  can't  be  maintained. 
For  the  record  doea  not  show 
Error  in  the  court  below. 
And  we  nothing  can  intei 
Let  the  Judgment  be  sustained— 
All  the  Justioes  concur. 

[N6U  Oy  the  Reporter  tI 

"Of  the  sheriff— rise  and  slna: 


"Glory  to  our  earthly  king!" 


{Kr.W 
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Kansas  Paoific  Bailwat  Co.  v.  Josbph  D.  Littlb. 

1.  Immatbrial  Ebbob — Intuflleient  for  lUoermiL  Where  the  ooart  below 
commits  errors,  but  onder  the  ftcts  of  the  case  the  errors  are  immaterial, 
the  judgment  will  not  be  reversed  therefor.  [Que  9.  Sannahi^  ^^90; 
Hall  V.  JennesB,  6-357;  R.  R,  v.  Pointer,  9-620;  R.  R.  v.  Durhu,  10-128;  Nor- 
UM  V.  Foster,  12-46;  SUUe  v.  Winner,  17-298;  Oemumd  v.  IMeUm,  22-780; 
Woodman  v.  Davis,  32-848 ;  Shepard  v.  AUen,  16-182;  Briffg$  9.  3V^  16-285 ; 
Oomm'rs  v.  Roberts,  22-762.] 

2.  iNSTBUcnoNs — Not  Reviewed  Unless  Exc^pied  to.  Where  the  oourt  below 
commits  erron,  as  in  charging  the  jury,  bat  the  errors  are  not  saved  by 
any  exceptions,  the  judgment  will  not  be  reversed  therefor.  [Pratt  v. 
MRUer,  2-192;  Major  v.  Major;  2-337;  LaJUmde  v.  OoUins,  5-361;  Norton  v. 
fV»ter,  12-45;  Cohenv.HamiU,B-^2l;  Wooledge  v.  Converse, &^7Si  RUchiev. 
Schenck,  7-170;  BartleU  v.  Feeney,  11-594;  StaU v.'jennerson,  14-133;  Power9 
V.  Kindi,  13-74;  Comm'rs  v.  Roberts,  22-762;  Orowther  v.  EmaU,  7-235;  Jenit 
V.  Sch.  DisL,  18-356.] 

8.  Pabtt,  as  Witnxss;  Relatives  of  Party;  Bias  and  Prejudice,  Gourts  can- 
not say  that,  as  a  matter  of  law,  the  evidence  of  a  parly  must  be  viewed 
with  "suspicion/'  nor  that,  as  a  matter  of  law,  relatives  of  a  party  litigant 
must  be** held  to  be  more  or  less  biased  against  the  adverse  party.'' 
While  it  is  the  duty  of  the  tfial  court,  if  asked  to  do  so,  to  instruct  the 
jury  that  they  may  take  into  consideration  the  interest  or  relationship 
of  any  witness  in  weighing  his  testimony,  yet  the  court  may  very  prop- 
erly leave  it  to  the  jury  to  say  whether  such  witness  is  biased  or  preju- 
diced or  not,  and  whether  his  testimony  must  be  viewed  with  suspicion 
or  not. 

4.  Servants  of  Common  Emploveb— Tf  Am  Not  Fellow-Servants;  Respondeat 
Superior.  The  plaintiff  was  injured  by  the  fall  of  a  derrick  while  in  the 
employ  of  a  railroad  company  as  a  laborer  in  building  a  culvert  It  was 
shown  on  the  trial  that  O.  saperintended  the  work  in  building  said  cul- 
vert for  said  railroad  company,  that  he  hired  the  plaintiff  and  all  the 
other  laborers  on  the  work,  and  had  the  power  to  hire  and  discharge 
such  laborers  whenever  he  thought  proper  to  do  so;  and  although  the 
materials  and  machinery  for  the  work  were  furnished  to  O.  by  other  and 
'  superior  agents  of  the  railroad  company,  yet  that  it  was  the  duty  of  0> 
to  inspect  such  machinery,  to  see  that  it  continued  in  good  order,  and  to 
report  to  his  superiors  so  that  they  might  furnish  hira  other  machinery 
if  it  became  defective;  that  while  0.  was  using  said  derrick  it  became 
defective  and  he  knew  it,  but  he  nevertheless  continued  the  work  and 
continued  to  use  it,  and  in  consequence  of  such  defect  it  fell  and  ii^ured 
the  plaintiff  while  he  was  at  work  for  the  company,  and  under  the 
orders  of  0.  Held,  That  the  plaintiff  and  O.  were  not  mere  fellow- 
servants  of  the  railroad  company,  but  that  O.,  with  reference  to  the 
plaintiff,  was  a  superior  servant  or  agent,  and  the  representative  of  the 
railroad  company,  and  that  the  company  is  responsible  to  the  plaintiff 
for  his  said  injuries  caused  by  the  negligence  of  O.    [R.  R.  v.  Rice^  10* 
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426;  ILJLv.  KenUr,  18-^25;  Hefley  «.  BaJur,  19-12;  R,  R.  v.  Toung,  19- 
492,  493;  R  R.  v,  PhiUipi,  10-12;  WyandoUe  f.  Otb8(m,  25-243;  R.  R  % 
Richardion,  25-407;  ParwM  v.  Lindiay,  26-434;  Speer  9.  R.  R,  2S-678; 
M<niUanv.Jldrich,2»^n;  R.R.v.WUian,28rMl;  R.  R.  v.  Morgan,  Zl-T^', 
R.  R.  V.  Pierce,  33^64;  R.  R.  v.  Adcam,  33^29.] 
6.  Eviosmge;  DeoUxralume  <mi  Knowledge  of  Superior  ServanL  The  court 
below  did  not  err  in  admitting  evidence  as  to  what  O.  said,  or  what  was 
said  to  him,  prior  to  said  accident,  oonoeming  the  insuflSiciency  of  said 
derrick.  Saeh  evidence  was  proper  for  the  purpose  of  showing  that  0. 
knew  that  the  derrick  was  unsafe. 

Urrar  fr(m,  Wj/andotie  IHstriet  OourL 
All  necessary  facts  are  stated  in  the  subjoined  opinion.    At 
the  April  Term  1876  of  the  district  court,  Little  recovered  judg- 
ment for  $1,050,  and  costs  of  suit,  and  the  Railuxxy  Company 
brings  the  case  here. 

X  P.  UshtTy  and  C.  JK  Bretherton^  for  plaintiff  in  error. 
D.  B.  Hadley,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  below  through  the 
fall  of  a  derrick  upon  him,  while  in  the  employ  of  plaintiff  in 
error,  as  a  laborer,  in  building  a  culvert  The  jury  found  in 
substance,  that  there  was  no  negligence  in  originally  providing 
the  derrick,  but  that  it  became  defective  while  used  in  building 
the  culvert,  and  that  Owens,  foreman  of  the  job,  continued  to 
use  it  after  he  knew  of  its  defective  character. 

We  agree  with  the  learned  counsel  for  plaintiff  in  error,  that 
the  court  below  committed  errors,  but  under  the  facts  of  the 
case  and  the  record  brought  to  this  court,  we  think  that  none 
of  them  are  available.  Some  of  them  were  wholly 
^'•?r?r?'?ot  immaterial,  and  some  of  them  were  not  properly 
saved  by  proper  exceptions.  We  agree  with  coun- 
sel that  the  testimony  of  William  Little,  sen.,  as  to  what  Owens 
and  Ridgvvay  said  at  the  Clifton  House  in  Lawrence  on  the 
next  day  after  the  accident  occurred,  was  erroneously  admitted; 
that  the  court  below  erred  in  refusing  tp  strike  it  out,  and  also 
erred  in  refusing  to  charge  the  jury  to  disregard  it    But  under 
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the  undoubted  facts  of  this  case  we  think  these  errors  were  im- 
material. The  court  also,  by  giving  instruction  No.  1  as  asked 
for  the  plaintiff,  and  by  refusing  to  give  instructions  Nos.  10  and 
16  as  asked  for  by  the  defendant,  seemingly  at  least  instructed 
the  jury  that  the  railroad  company  warranted  the  sufficiency  of 
its  machinery.  This  was  erroneous.  A  railroad  company  does 
not  warrant  the  sufficiency  of  its  machinery;  but  is  required 
only  to  use  due  care  in  supplying  and  in  keeping  in  order  good 
and  proper  machinery,  and  is  responsible  only  for  negligence 
in  not  doing  so.  But  these  errors  we  think  were  also  imma- 
terial under  the  facts  of  this  case.  The  court  also  erred  in  de- 
fining "gross  negligence,"  making  it  entirely  too  mild,  and 
then  again  erred  in  instructing  the  jury  that  if  the  defendant 
was  guilty  of  gross  negligence  the  plaintiff  might  recover  ex- 
emplary damages.  In  effect  the  court  instructed  the  jury,  that 
the  plaintiff  might  recover  exemplary  damages  for  mere  ordi- 
nary negligence.  This  is  not  the  law.  The  plaintiff  had  no 
right  to  recover  such  damages  for  any  negligence  less  than  gross^ 
B.  iB>tnietioDs  i^^g^ig^i^c®  amountiug  to  wantonness,  (i.  i.  ^  G^ 
rHoTlx^.  -RW.  Co.  V.  Rice,  10  Kas.  426.)  These  instruction* 
****  however  were  not  excepted  to,  and  therefore  the  er- 

rors committed  in  giving  them  are  not  available  in  this  court 
Probably  however  no  harm  was  done  by  giving  said  instruc- 
tions, as  we  do  not  think  that  the  jury  allowed  anything  as 
exemplary  damages. 

The  plaintiff  in  error  also  complains  of  the  refusal  of  the 
court  beljw  to  give  the  20th  and  24th  instructions  asked  for  by 
it     Said  instructions  read  as  follows  : 

"  20.-In  weighing  the  testimony,  offered  on  behalf  of  the 
parties,  the  jury  will  consider  that  the  plaintiff  is  deeply  inter- 
ested in  the  result  of  the  suit,  and  will  view  his  testimony  with 
proportionate  suspicion." 

"  24.-Parties  to  suits,  and  their  immediate  relatives,  are  by 
the  law  held  to  be  more  or  less  biased  against  the  adverse 
party;  and  in  this  case  the  credibility  of  the  plaintiff,  his 
father,  brother,  and  sister,  are  directly  in  issue — the  plaintiff 
as  interested,  and  the  others  as  biased  witnesses  against  the 
defendant" 

Now  we  cannot  say  that  the  court  below  erred  in  refusing  to 
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give  these  instrucjtions.  Their  language  is  a  little  too  strong. 
We  cannot  say  that,  as  a  matter  of  law  the  evidence  of  apar(y 
i.Biuof    r-    ^^^*  ^  viewed  with  "suspicion."    Nor  can  we  say 

frtaiwi'if*'  that,  as  a  matter  of  law  relatives  must  be  "  held  to 
°*'^'  be  more  or  less  biased  against  the  adverse  party." 
The  reverse  of  this  is  sometimes  true.  And  while  it  is  the 
duty  of  the  trial  court,  if  asked  to  do  so,  to  instruct  the  jury 
that  they  may  take  into  consideration  the  interest  or  relation- 
rfhip  of  any  witness  in  weighing  his  testimony,  yet  the  court 
may  very  properly  leave  it  to  the  jury  to  say  whether  such  wit- 
ness is' biased  or  prejudiced,  or  not,  and  whether  his  testimony 
thiist  be  viewed  with  suspicion  or  not  There  was  no  conflict 
in  the  testimony  of  the  witnesses  in  this  case,  and  there  was 
nothing  that  transpired  during  the  trial  that  should  have 
catiWd  the  jury  to  look  with  suspicion  upon  the  testimony  of 
any  Witness.  There  was  no  ground  at  all  upon  which  to  base 
these  instructions  except  the  mere  fact  of  interest  of  the  plain- 
tiff, and  the  mere  fact  of  relationship  to  him  of  some  of  the 
cf^er  witnesses.  We  cannot  thei^efore  say  that  the  court  be- 
loi^  erred  in  refusing  to  give  these  instructions. 

"We  now  come  to  the  main  question  in  the  case :  Was  the 
railroad  company,  with  respect  to  the  plaintiff,  responsible  for 
the  negligence  of  Owens  ?  Was  Owens,  with  respect  to  the 
■utom«nt«f     plaintiff,  a  superior  servant,  representing  the  rail- 

faeu.  j.Qgj  company,  or  was  he  a  mere  fellow-servant  with 

the  plaintiff?  The  work  to  be  accomplished  in  which  Owens 
and  the  plaintiff  and  others  were  engaged,  was  the  building  of 
a  culvert  for  the  railroad  company.  Owens  was  the  foreman 
ofiithe  work.  He  employed  all  the  other  persons  engaged 
therein,  and  had  the  power  to  discharge  them  whenever  he 
thought  proper  to  do  so.  He  hired  the  plaintiff,  who  was 
merely  a  laborer  on  the  work.  Owens  did  not  furnish  the  ma- 
terialSy  nor  the  tools,  nor  implements,  for  building  said  culvert, 
and  he  did  not  have  the  authority  directly  to  do  so.  They 
were  furnished  by  other  employes  of  the  company,  superior  to 
Owens.  Owens  however  had  the  power  to  inspect  said  mate- 
rials, tools,  and  implements,  and  if  not  sufficient  or  if  they  be- 
came insufficient  to  apply  to  his  superior  officers  for  others. 
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The  jury  found  specially  that  "  it  was  the  duty  of  Owens  to , 
inspect  the  derrick,  and  see  that  it  continued  in  good.  Qrde|/' 
Said  derrick  was  sufficient  and  in  gQod  order  when  Owens  re- 
ceived it  But  afterward  by  use  it  became  insufficient  One 
of  the  ears  of  the  spider  into  which  one  of  the  guy-rods  wa^ 
-hooked  became  cracked  and  partially  broken.  The  spider  was 
of  cast  iron.  Owens  knew  of  the  condition  of  the  spider,  and. 
knew  that  because  of  said  crack  the  derrick  was  unsafe;  and 
yet  he  continued  the  work  on  the  culvert,  and  continued. to 
use  said  derrick.  The  ear  of  said  spider  broke  off  where  ijt 
was  cracked,  and  in  consequence  thereof  the  derrick  fell  and 
injured  the  plaintiff  while  he  was  at  work  for  the  company,  and 
under  the  orders  of  Owens;  and  it  is  for  such  injury  that  the 
plaintiff  instituted  this  action. 

The  foregoing  fects  are  unquestioned.  They  were  estab- 
lished by  proof  and  by  admissions  beyond  a  reasonable  doubt 
And  therefore,  if  the  plaintiff  is  entitied  to  recover  upon  these 
facts,  then  all  the  errors  committed, by  the  court  below,  or  at 
least  all  that  were  sufficiently  saved  by  proper  exceptions,  must 
now  be  considered  as  wholly  immaterial,  and  the  plaintiff's 
judgment  must  be  affirmed.  Whether  the  plaintiff  is  entitled 
to  recover  upon  these  facts,  depends  as  we  think,  upon  whether 
the  railroad  company  is  responsible  for  Owens'  negligence  or 
not  That  Owens  was  negligent  in  using  said  derrick  after  he 
tcnew  that  it  had  become  insufficient  and  unsafe,  we  suppose 
no  one  will  question;  but  whether  this  negligence  was  the 
negligence  of  the  railroad  company;  may  be  questioned,  and  is 
questioned.  We  think  it  was.  Owens  was  the  only  representa- 
tive that  the  railroad  company  had  upon  that  work.  He  was 
really  the  superintendent  of  the  railroad  company  for  that  par- 
ticular work.  As  to  the  laborers  on  the  work  he  was  the  rail- 
road company  itself.  If  he  had  been  merely  a  foreman  workii^g 
under  a  common  employer,  a. common  master,  a  common  prin- 
cipal, along  with  the  other  employ68,  then  we  suppose  under 
the  authorities  he  would  have  been  only  a  fellow-servant  with 
the  others  and  the  company  would  not  have  been  responsible 
for  his  negligence  towards  the  others.  Eut  he  was  not  merely 
a  foreman  working  with  the  others  under  a  common  employer. 
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As  to  the  others  he  was  the  employer  himself.  He  was  their 
master,  their  principal.  He  hired  and  discharged  them.  He 
inspected  the  machinery  used  by  them  to  see  that  it  continued 
in  good  order — or  at  least  such  was  his  duty;  and  he  super- 
intended the  work  generally.  They  scarcely  knew  of  any  other 
principal  or  master.  All  their  dealings  were  with  him,  except 
that  he  did  not  originally  furnish  the  materials  and  machinery, 
and  did  not  pay  them.  But  he  had  charge  of  everything  after 
it  was  furnished,  and  they  could  draw  their  pay  only  through 
him  and  upon  his  statements  and  orders.  In  Shearman  k  Red- 
field  on  Negligence,  section  102,  it  is  said  as  follows:  "One  to 
whom  his  employer  commits  the  entire  charge  of  the  business, 
with  power  to  choose  his  own  assistants,  and  to  control  and 
discharge  them  as  freely  and  fully  as  the  principal  himself 
could,  is  not  a  /eflou?-servant  with  those  who  are  employed 
under  him;  and  the  master  is  answerable  to  all  the  under- 
pervants  for  the  negligence  of  such  a  managing  assistant,  eithei 
in  his  personal  conduct  within  the  scope  of  his  employment, 
or  in  his  selection  of  other  servants."  We  have  found  no  case 
exactly  parallel  with  this,  but  we  would  refer  to  the  following 
oases  as  throwing  some  light  upon  the  questions  herein  dis- 
cussed: K.  P.  Ely.  Go.  V.  Salmon^  14  Kas,  512,  522,  et  seq.; 
Lanning  v.  N.  Y.  C.  Rid,  Co.,  49  N.  Y.  521;  Flike  v.  Boston  ^  C. 
Bid.  Co.,  53  N.  Y.  549;  Gorcoran  v.  Holhrook,  59  N.  Y.  517;  Ford 
v.  FUchburg  Bid.  Cb.,  110  Mass.  240;  Brothers  v.  Carter,  52  Mo. 
872;  Oilson  r.  Pacific  Bid.  Co.,  46  Mo.  168;  Harper  v.  Indian- 
apolis ^  a  Bid.  Co.,  47  Mo.  567. 

The  court  below  did  not  err  in  admitting  evidence  as  to 
what  Owens  said,  or  what  was  said  to  him  prior  to  said  acci- 
dent, concerning  the  insufficiency  of  said  derrick.  Such  evi- 
dence was  proper  for  the  purpose  of  showing  that  Owens  knew 
that  the  derrick  was  unsafe. 

The  judgment  of  the  court  below  will  be  affirmed* 

All  the  Justices  concurring. 
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John  H.  Hanson  v.  Josbph  A.  Towlb,  aa  AdmW. 

.  Olaimb  AGAiNffT  Eettatbi  Of  Dbcsdbntb;  ExW)\i^i(m  of  Claim,  The  ex- 
hibition of  a  claim  to  the  administrator  of  an  estate,  made  under  section 
84  of  the  act  concerning  executors  and  administrators,  does  not  suspend 
or  affect  the  running  of  the  statute  of  limitations.  IClavfson  v.  McOune, 
20-340;  Scrogffs  v.  TuU,  23-182, 188.] 

?.  Limitation  ov  Actiomb;  Sec  106  of  Execia<n'i-and'Adminia^aion  Ad^  Con- 
itruecL  Section  106  of  said  act  limits  the  time  in  which  a  snit  may  be 
brought  to  establish  a  claim  either  in  the  probate  or  district  courts. 

3.  QmiingerU  Promiae  to  Pay.  A  promise  to  jMiy  a  debt  upon  cer- 
tain conditions  cannot  be  invoked  to  avoid  the  statutes  of  limitations 
nnlesB  the  conditions  are  complied  with. 

4.  — ^-^—  AeknowledgTnentf  Required  to  Suspend  StaiuU.  A  mere  reference 
to  the  indebtedness,  although  consistent  with  its  validity,  and  implying 
no  disposition  to  question  such  validity,  or  a  mere  suggestion  of  some 
action  concerning  it,  is  not  such  an  acknowledgment  as  is  contemplated 
in  section  24  of  the  code  of  civil  procedure  as  sufficient  to  suspend  the 
running  of  the  statute  of  limitations.  There  must  be  an  unqualified 
and  direct  admission  of  a  present  subsisting  debt  on  which  the  party  is 
liable,  and  which  he  is  willing  to  pay.  lElder  v.  Dyer,  26-004,  609; 
Oragg  v.  Bameef  82-310.] 

6.  Adminietralor,  No  Power  to  Revive  Debt  Barred  by  Statuie.    An 

administrator  has  no  power  by  promise  or  acknowledgment  to  revive 
ag^nat  an  estate  a  claim  once  barred  by  the  statute  of  limitations.  {Im, 
Cb.  V.  Swayu,  30-122;  CUxmon  v.  MeOune,  20-337.] 

Error  from  Franklin  Distriet  OotarL 

Action  by  Hanscnj  against  TowU  as  admiDistrator,  upon  two 
promissory  notes,  commenced  originally  in  the  probate  court 
That  court  having  disallowed  the  claim,  Hanson  appealed  the 
case  to  the  district  court,  where  a  trial  was  had  at  the  Novem- 
ber Term  1876.  Judgment  in  fevor  of  defendant  TowU^  and 
Hanson  brings  the  case  here.  The  facts  are  sufficiently  stated 
in  the  opinion. 

W.  Littkfieldj  and  C.  R.  Meigs^  for  plaintifp  in  error: 

1.  The  claim  of  Hanson  was  not  barred  by  statute;  It  was 
legally  exhibited  to  Towle,  the  administrator,  in  substantial 
compliance  with  §84,  p.  449  of  Gen.  Stat,  in  I^ovember  1871, 
which  was  before  any  question  of  limitation  could  arise.    A 

19— 19  JTcM. 
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substantial  compliance  with  the  law  we  believe  to  be  sufficient; 
(6  Hilly  889;)  and -if  the  claim  has  been  properly  exhibited  we 
insist  that  we  have  until  the  estate  is  entirely  closed  and  settled 
up  to  establish  the  same  as  provided  in  §91,  p.  450  of  Gen. 
Stat,  the  section  under  which  we  are  proceeding.  (23  Mo.  256; 
29  Ark.  288;  29  Wis.  60.)  As  this  question  involves  a  consid- 
eration and  construction  of  the  provisions  of  the  law  governing 
the  allowance  and  payment  of  debts  of  deceased  persons,  let 
us  look  at  it  for  a  moment.  Our  executors-and-administrators 
act,  (ch.  87,  Gen.  Stat,)  is  generally  taken  from  Ohio;  but  the 
provisions  in  relation  to  "  allowance  and  payment  of  debts," 
(art  6,  §§80  to  102,)  are  taken  from  the  statutes  of  Missouri, 
substantially;  (see  1  Wagner's  Statutes,  pp.  101, 102.)  It  will 
be  perceived  that  §84  is  a  copy  of  the  Missouri  statutes;  but 
in  the  Missouri  act  there  immediately  follows  a  section  which 
is  omitted  from  our  statute,  which  requires  the  claim  thus  ex- 
hibited to  be  presented  to  the  court  for  allowance  within  three 
years  from  the  granting  of  the  first  letters  on  the  estate.  Our 
statute  has  no  provision  corresponding  to  this,  and  it  seems  to 
have  been  purposely  omitted.  Section  106  of  our  statute  pro- 
vides that  an  administrator  shall  not  be  liable  to  a  suit  of  a 
creditor  unless  commenced  within  three  years  from  the  time 
of  his  giving  bond.  But  that  section  applies  to  a  different 
matter.  There  are  two  ways  to  establish  claims  against  an 
estate  provided  for  by  our  statute:  1st,  a  claim  may  be  exhib- 
ited to  the  administrator  according  to  §84,  and  then  afterward 
established  in  the  probate  court  according  to  the  provisions  of 
§91;  or  2d,  a  suit  may  be  commenced  under  §86,  and  is  to  be 
considered  legally  exhibited  from  the  time  of  the  service  of 
summons,  (§83,)  and  in  this  case  the  limitation  in  §106  applies. 
This  §106  is  taken  from  Ohio.  1  Swan  &  Critchfield,  583;  2 
Ohio  St  156.  Consequently  §106  has  no  application  to  this 
proceeding,  which  is  not  a  suit  brought  under  §  86,  but  an  at- 
tempt to  establish  a  claim  against  an  estate  after  the  same  has 
been  exhibited,  and  based  upon  §91  of  our  statute.  There  is 
nothing  in  our  statutes  which  prevents*  the  allowance  of  our 
claim,  as  the  exhibition  of  the  same   to  the  administrato? 
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stopped  the  running  of  the  statute  of  limitations.  23  Mo.  256; 
86  Mo.  96. 

2.  The  administrator  has  promised  in  writing  to  pay  this 
claim;  and  in  the  case  of  the  last  note  at  least  before  the  five* 
years  limitation  had  run;  and  he  has  by  that  means  bound  the 
-estate  he  represents  to  pay  the  claim;  (see  Towle's  letters  and 
evidence,  and  deposition  of  Hanson.)  13  Ohio,  271;  16  Mass. 
429;  36  N.  J.  L.  44;  35  Maine,  364;  17  Georgia,  96;  9  Allen, 
502;  4  T.  B.  Monroe,  36;  12  T.  B.  Monroe,  408;  5  Binn.  573; 
15  Johns.  8.  That  there  was  a  sufficient  promise  to  pay> 
seems  to  us  to  be  established  beyond  question.  The  promise 
to  pay^  if  made,  was  made  at  least  on  the  last  note  before  the 
bar;  and  the  authorities  referred  to  show  no  question  as  to 
the  right  or  power  of  the  administrator  by  promise  to  stop  the 
running  of  the  statute  before  it  has  become  a  bar,  distinguish- 
ing this  from  a  case  where  the  bar  is  already  completed  and  a 
promise  made  afterward. 

John  W.  Defordy  for  defendant  in  error: 

1.  Hanson  claims  that  the  testimony  of  himself  and  Towle 
shows  a  "substantial  compliance"  with  §84,  Gen.  Stat.  449. 
Suppose  that  the  facts  stated  by  these  two  witnesses  did  con- 
stitute a  "substantial"  (nay,  even  a  literal)  compliance  with 
§84,  yet  I  maintain  it  had  no  operation  whatever  upon  the  run- 
ning of  either  the  three-year,  or  five-year,  statute  of  limita- 
tions. The  only  effect  of  a  "legal  exhibition"  of  a  demand 
under  §84,  is  to  settle  its  classification  under  §80.  (23  Mo.  256; 
3  Kas.  392.)  A  claimant  may  exhibit  his  claim  under  §  84,  at 
any  time  within  the  three  years  allowed  by  §81;  but  if  during 
the  same  time,  he  fitils  to  institute  adversary  proceedings 
against  the  administrator  under  §§91-94,  or  §86,  his  claim 
will  be  barred  by  §  106.  Counsel  for  Hanson  suggest  that  §  6 
on  p.  102  of  1  Wag.  Mo.  Stat,  is  omitted  from  the  Kansas  act; 
but  §  106  (copied  from  the  Ohio  laws)  of  our  act  certainly  cov- 
ers the  whole  ground  occupied  by  said  §  6  in  the  Missouri  stat- 
ute. McKinzie^a  AdrrCx  v.  Hilly  Adrn'r^  51  Mo.  304,  is  much  like 
this  case,  where  the  court  says :  "  Notice  was  given  to  the  ad- 
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miDistrator  on  the  14th  of  July  1868,  that  the  note  would  be 
presented  for  allowance  at  the  next  October  term  of  the  pro- 
bate court.  But  at  that  term  the  plaintiff  did  not  appear,  no 
presentation  was  made,  and  no  steps  were  taken  in  the  matter. 
A  new  notice  was  given,  that  the  demand  would  be  presented 
for  allowance  at  the  April  term  1869,  which  was  served  on  the 
2d  of  April  in  the  same  year,  at  which  term  the  cause  was 
submitted  to  the  court,  and  judgment  was  rendered  for  the  de- 
fendant.  Here  the  offer  was  to  prove  that  the  claim  was  exhib- 
ited within  two  years  after  the  granting  of  letters.  That  is  the 
time  allowed  by  statute  for  proving  up  claims  against  an  estate, 
but  if  the  demand  is  barred  by  the  general  provisions  of  the 
statute,  before  it  was  presented^  it  was  never  intended  to  graft 
this  on  the  statute  as  an  extension  of  time.  The  first  notice 
must  be  wholly  disregarded,  as  no  attempt  was  made  to  proceed 
under  Uy  and  the  second  notice  was  not  given  till  aft;er  ten  years 
had  gone  by,  and  the  statute,  therefore,  is  a  complete  pro- 
tection.** So  in  the  case  at  bar,  assuming  §  84  to  have  been 
"substantially  complied  with'*  in  1871,  or  1872,  yet  the  claim 
was  not  presented  to  the  probate  court  until  1875,  and  in  the 
meantime  both  the  general  and  the  special  statutes  had  run 
against  it. 

2.  In  the  second  place,  plaintiff  in  error  insists,  *Hhat  the 
administrator  has  promised  in  writing  to  pay  this  claim;  and 
in  the  case  of  the  last  note,  at  least,  before  the  five-years  lim- 
itation had  run;  and  has  by  that  means  bound  the  estate  he 
represents  to  pay  the  claim."  But  a  cursory  perusal  of  the 
record  will  convince  the  court  that  no  such  promise  was  ever 
made.  The  counsel  for  Hanson  say,  it  seems  to  them  '^beyond 
any  question/'  there  was  one;  but  as  I  read  the  testimony 
there  is  nothing  approaching  to  a  compliance  with  the  require- 
ments of  §  24  of  the  civil  code.  An  acknowledgment  or  prom- 
ise, to  take  a  case  out  of  the  statute  of  limitations,  must  be 
direct  and  unconditional;  or  if  contingent,  it  must  appear 
that  the  contingency  has  happened.  7  Kas.  297;  41  Mo.  264; 
47  Mo.  99;  16  Ohio  St  498.  As  to  the  letters,  sec  8  Mete. 
(Mass.)  482;    1  Dillon.  418;    47  Mo.  99,  supra;  41  Penn.  St, 
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482.  When  an  adminiBtrator  says  he  has  not  fands  to  pay 
a  claim,  he  does  not  thereby  acknowledge  it;  12  Wheat.  566; 
nor  by  admitting  its  original  justice;  8  Cranch,  72. 

8.  But  even  if  the  administrator  had  made^  such  a  promise 
or  acknowledgment,  as  would  have  satisfied  §  24  of  the  code, 
Btill  it  would  have  been  void  for  want  of  power  in  him  to  make 
it.  An  administrator,  under  our  statute,  has  no  authority  to 
make  any  such  acknowledgment  or  promise.  This  court  held, 
m  Brown  v.  Evans,  15  Kas.  88,  that  an  "  estate  may  be  held 
liable  for  promises  made  by  the  administrator  where  in  law  he 
has  a  right  to  make  such  promises,  or  where  in  law  it  is  hip 
duty  without  a  promise  to  do  just  what  he  has  promised  to  do.^' 
But  our  statute  confers  no  power  on  an  administrator  to  take  a 
claim  out  of  the  statute  of  limitations  by  a  new  promise  or 
acknowledgment  under  §24  of  the  code;  and  it  is  not,  in  this 
state,  the  duty  of  an  adniiuistrator  to  pay  such  a  debt  until  it 
has  first  been  duly  established  by  the  probate  court.  58  Mo.  90, 
95;  Angell  on  Lim.,  §§266-278;  1  Hen.  &  M.  (Va.)  568;  7 
Conn.  172;  15  Me.  860;  Redfield  on  WiUs,  269,  288,  291. 

The  opinion  of  the  court  was  delivered  by 

Brewkr,  J. :  This  was  an  action  begun  on  the  5th  of  April 
1875,  in  the  probate  court,  under  sections  91  to  94  of  the  ex- 
ecutors-and-administrators  act,  (Gen.  Stat.  450,)  to  '^ establish 
a  demand,"  based  on  two  notes  of  this  tenor: 
$367.  Charleston,  K  H.,  Dec.  20th,  1866. 

For  value  received,  we  promise  to  pay  to  John  J.  Hanson, 
or  his  order.  Three  Hundred  and  Sixty-seven  Dollars,  on  de- 
mand, with  interest  Hanson  &  Towlb. 

$500.  Williamsburg,  Kansas,  May  20th,  1869. 

For  value  received,  I  promise  to  pay  to  John  J.  Hanson,  or 
order,  Five  Hundred  Dollars,  on  demand,  with  interest. 

Sergeant  Hanson. 

To  both  notes  the  defendant  Towle  pleaded,  first,  the  gen- 
eral statute  of  limitations,  (Gen.  Stat.  688,  Qode,  §18,  subdv.  1,) 
and  second,  the  special  statute  (id.,  452,  §106.)  Sergeant 
-. .      .  ,      Hanson  came  to  Kansas  on  the  *l8t  of  November 

*^'  1868,   and   resided  here  thenceforth   continuoudy 
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until  hifl  death,  which  occurred  August  27tih  1871.  Towle 
was  appointed  his  administrator,  and  gave  bond  as  such,  Sep- 
tember 7th  1871,  and  on  the  18th  of  said  month  published  the 
notice  of  his  appointment  as  required  by  law.  As  already 
stated,  this  demand  was  not  presented  to  the  probate  court  for 
allowance  until  April  5th  1875.  That  tribunal  held  it  barred, 
and  the  district  court,  on  appeal,  decided  the  same  way. 

As  both  the  notes  are  payable  on  demand,  (Angell  on  Lim., 
§95,)  the  general  statute  began  to  run  against  the  first  one  the 
LBtatat«or  ^^y  Sergeant  Hanson  came  to  Kansas,  Nov.  let, 
umitattoa.  jggg,  aud  (allowiug  seventeen  days  for  the  interval 
between  his  death  and  the  appointment  of  Towle  as  adminis- 
trator,) it  was  barred  Nov.  18th  1873;  and  the  second  note 
was  extinguished  by  the  same  statute  on  the  8th  of  June  1874, 
five  years  and  seventeen  days  after  its  date.  And  in  the  ab- 
sence of  the  general  statute,  both  notes  would  have  been  barred 
by  section  106  of  the  executors-and-administrators  act,  on 
Sept  14th,  1874,  three  years  after  Towle's  appointment  But 
to  evade  these  statutes,  the  plaintiff  in  error  con- 
'dS:»!£'n^.^'    tends,  *^That  the  claim  was  exhibited  in  substantial 

■InMd. 

eompliance  with  section  84  of  the  executors-and- 
administrators  act  in  November  1871,  and  consequently  before 
any  question  of  limitation  could  arise."  Conceding  that  the 
evidence  discloses  ftill  compliance  with  this  section — though 
of  this  there  is  grave  doubt — and  still  the  bar  of  the  statute 
is  not  removed.  The  section  provides  for  exhibiting  a  claim 
against  an  estate,  and  says  that  certain  things  being  done  the 
claim  shall  be  considered  as  "legally  exhibited."  But  what  is 
implied  by  this  expression?  and  what  is  the  purpose  of  the 
section  ?  Nothing  more  than  that  the  representative  of  the 
estate  has  been  legally  informed  of  the  existence  of  the  claim, 
and  that  the  claims  may  be  classified  for  payment  in  accord- 
ance with  the  provisions  of  section  80.  By  that  section  prior- 
ity of  payment  is  (within  certain  limits)  given  according  to 
priority  of  exhibition,  with  the  design  doubtless  of  inducing  a 
speedy  presentation  of  claims,  and  an  early  settlement  of  the 
estate.    By  section  85,  the  administrator  is  required  to  keep  a 
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list  of  claims  thus  exhibited,  and  return  it  to  the  court  with 
each  annaal  settlement  But  a  mere  notice  from  a  creditor  to 
a  debtor,  or  the  representative  of  a  debtor,  of  the  existence  of 
a  claim,  ought  not  to  stop  the  running  of  the  statute.  At 
least  it  should  not  be  given  that  force  without  express  direc- 
tion of  the  legislature.  Ordinarily  it  requires  some  act  or 
sxhibitio  »  conduct  of  the  debtor  to  stop  the  statute.  Nor  is 
Mmmea<SSg  thc  cxhibition  of  a  claim  under  section  84  in  any 
**"*^  t  sense  the  commencement  of  an  action.  Sections  91 
and  92  provide  for  the  mode  of  commencing  actions  in  the 
probate  court  to  establish  claims;  and  the  ordinary  procedure 
of  petition  and  summons  obtains  in  commencing  such  actions 
in  the  district  court.  The  claim,  though  exhibited,  may  never 
be  placed  in  suit.  If  under  My  dollars,  the  administrator  is 
expressly  authorized  to  pay  it  without  suit  or  allowance;  (Sec. 
90;  McKimie'3  Adm'x  v.  HUl,  Adm%  SI  Mo.  804.) 

Again,  this  exhibition  is  only  claimed  to  have  been  made  in 
1871,  and  this  action  was  not  commenced  in  the  probate  court 
until  April  1875,  more  than  three  years  after  the  alleged  ex- 
t.0M.uM«roh.  liihition  as  well  as  the  appointment  and  qualifica- 
SiilS^bi?    tion  of    Towle.    But    section    106    reads:    "No 
**"^'  executor  or  administrator  after  having  given  no- 

tice of  bis  appointment  as  provided  in  this  act  shall  be  held 
to  answer  to  the  suit  of  any  creditor  of  the  deceased  un- 
less it  be  commenced  within  three  years  from  the  time  of  his 
giving  bond.*'  Counsel  would  limit  the  application  of  this 
section  to  suits  in  the  district' court;  but  the  section  expresses 
no  such  limitation.  The  word  '^suit'^  is  general,  and  includes 
proceedings  to  establish  claims  in  the  probate,  as  well  as  the 
district  court.  2  Bouv.  Law  Diet  p.  558.  Nor  does  there  seem 
to  be  any  good  reason  for  a  limitation  solely  upon  actions  in 
the  district  court  If  commenced  in  the  probate,  the  action 
can  be  taken  on  appeal  to  the  district  court,  so  that  unless  this 
section  applies  to  both  courts,  it  practically  affects  neither. 
But  the  language  of  the  section  is  general,  and  we  may  not 
interpolate  any  restriction.  Gilbert^  Adrn'r^  v.  lAttUj  Adm%  2 
Ohio  St  156: 
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ministrator  to  revive  by  acknowledgment  or  promise  a  claim 
once  barred.  Without  entering  into  any  discassion  of  these 
aathoritiesy  we  express  oar  concurrence  with  those  that  hold 
that  he  has  no  such  power.  He  has  no  personal  interest  in 
the  estate.  He  is  not  the  *' party  to  be  charged  thereby." 
His  powers  and  duties  are  very  fully  prescribed  by  statute, 
and  nowhere  is  there  anything  which  would  seem  to  imply  a 
power  to  cast  upon  the  estate  the  burden  of  a  debt  from  which 
it  had  once  been  legally  discharged.  See  as  authorities,  Thamp^ 
sen  V.  Peters^  Adm%  12  Wheat  (U.  S.)  665;  Feck  v.  Botsfardj 
7  Conn.  176;  Fritz  v.  ThomaSy  1  Whart  (Penn.)  66;  OourUy  n. 
HarbisoTiy  Adm%  58  Mo.  90;  Sevier  v.  QordatiyZL  La.  An.  378; 
EmtingUm  v.  Babbitt,  46  Miss.  528;  Seig  v.  Aeord^  21  Grat  865. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring* 


William  8.  Townsdin  v.  Nahot  O.  ITutt. 

L  MABBnBDWoHAir;  AcllioniaHeTOwnNametoR&oo>9erfcT  PetM^ 

Heading,  In  an  action  to  recover  damages  for  an  assault  and  battery 
brought  by  a  married  woman  in  her  own  name,  where  the  petition  does 
not  disclose  the  fact  that  she  is  married,  bat  states  among  other  things 
that  she  was  hindered  and  prevented  from  performing  her  necessary 
work  from  the  result  of  the  injuries,  that  she  was  compelled  to  pay  for 
medical  treatment  to  cure  the  hurts  and  bruises,  and  the  defendant  files 
an  answer  to  the  petition,  that  at  and  be&re  the  filing  of  the  petition 
the  plaintiff  was  a  married  woman  and  is  still  a  married  woman,  hdd^ 
that  it  was  not  error  for  the  district  court  on  the  motion  of  the  plaintiff 
to  strike  out  the  said  defense  as  irrelevant  and  immateriaL 

S.  Personal  Injubies;  Injured  Party  a  OompeUnt  WUmu,  In  an  action  to 
recover  damages  resulting  from  an  assault  and  battery,  the  plaintiff 
although  not  an  expert,  is  permitted  to  testify  conceming  her  bodily 
health  before  and  after  the  assault  ISUOe  v.  .FMweO;  14*105, 110;  StaU  n, 
Staekhowe,  24-453.] 
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8.  Etidbnob,  iNooMPsrsNT — Once  AdmiUedt  then  Struck  OuL  Where  evi- 
dence is  erroneously  received,  and  the  court  thereafter  charges  the  jury 
to  disregard  such  objectionable  testimony,  the  admission  of  the  teeti- 
mony  in  the  first  instance  is  not  necessarily  a  sufficient  cause  for  the 
reversal  of  the  judgment. 

4.  AssAUi/r  AND  Battery;  Riding  Horse  Against  a  Person;  Instructions, 
In  an  action  to  recover  damages  for  an  assault  and  battery,  where  the 
evidence  tended  to  prove  that  the  defendant  while  on  horse-back  at- 
tempted to  ride  down  a  woman  standing  in  a  field,  and  was  only  pre- 
vented from  so  doing  by  the  woman  catching  the  bridle  of  the  horse  as 
the  animal  was  coming  against  her,  Jieldj  not  error  to  instruct  the  jury 
that  if  the  defendant  rode  or  drove  a  horse  toward  the  plaintiff  in  a 
threatening  manner  with  the  intent  to  injure  the  plaintiff,  and  within 
such  a  distance  as  that  harm  might  have  ensued  to  the  plaintiff  if  the 
defendant  had  not  been  stopped,  they  must  find  a  verdict  in  her  &vor. 
ITaylar  v.  Clendening,  4-153;  State  v.  Taylor,  20-648;  State  v.  Newland,  27- 
764.1 

mror  from  Chad  District  Ontrt. 

Action  by  Mrs,  Nittt  to  recover  damages  for  an  assault  and 
battery  alleged  to  have  been  committed  on  her  by  Townsdin. 
Trial  at  April  Term  1876  of  the  district  court.  Verdict  and 
judgment  in  favor  of  plaintifi  for  $500|  and  defendant  Towns- 
din  brings  the  case  here. 

L.  X  Crans^  for  plaintiff  in  error. 
Strain  ^  Sturges,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  was  an  action  to  recover  damages  for 
an  assault  and  battery.     The  cause  was  tried  by  a  jury,  who 
found  in  favor  of  the  plaintiff.     The  defendant  in  the  court 
below  complains  of  the  action  of  the  district  court,  and  seeks 
to  reverse  the  judgment.     The  petition  filed  in  the  case  was 
in  the  usual  form,  and  did  not  disclose  the  fact  that  the  plain- 
tiff was  a  married  woman.    Among  other  things  it  stated  that 
1.  Marrtod       she  was  hiudcrcd  and  prevented  from  performing 
^ffij^  her  necessary  work  from  the  injuries  which  she  re- 
JJ^^JJIS^    ceived,  and  that  she  was  compelled  to  pay  and  did 
*^"*^       pay  $25  to  be  cured  of  the  hurts  and  bruises  which 
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she  received.  Defendant  Towuedin,  in  answer  to  the  petition, 
stated  and  set  forth  as  a  separate  defense,  that  at  and  before 
the  filing  of  the  plaintiff's  petition  the  said  plaintiff  was  a 
married  woman,  intermarried  with  William  Kutt,  and  that  she 
is  still  a  married  woman.  Upon  the  motion  of  the  plaintiff  in 
the  court  below,  the  conrt  struck  out  this  defense  as  irrelevant 
and  immaterial  matter.  No  error  was  committed  thereby. 
Even  if  the  husband  be  liable  in  some  cases  for  medical  aid 
furnished  the  wife,  and  under  some  conditions- is  the  party  to 
recover  for  the  loss  of  the  services  of  the  wife,  in  this  case  the 
pleading  struck  out  was  not  sufficiently  specific  and  full  to 
tender  a  defense.  The  injuries  were  alleged  to  have  occurred 
about  the  Ist  of  February  1876.  The  petition  was  not  filed 
till  March  afterward;  and  as  to  the  coverture  of  the  plain- 
tiff at  the  time  of  the  assault  and  battery,  nothing  is  asserted. 
Neither  does  the  attempted  answer  set  forth  any  circum- 
stances  showing  that  within  the  decisions  of  this  court  the 
husband  was  responsible  for  the  medical  treatment  of  the  wife, 
or  entitled  to  her  earnings.  Not  only  should  the  marriage 
have  been  stated  as  of  the  time  prior  to  the  payment  of  the 
money  for  medical  treatment  and  loss  of  service,  but  the  plead- 
ings should  at  least  have  shown  that  the  plaintiff  and  her  hus- 
band lived  and  cohabited  together,  and  possibly  it  should  have, 
also  appeared  that  the  wife  was  not  engaged  in  performing 
labor  and  services  on  her  separate  account.  Exactly  how 
much  should  have  been  contained  in  the  answer  to  make  it  a 
sufficient  plea,  if  such  a  defense  could  be  made,  it  is  not  nec- 
essary for  us  to  decide.  It  is  certainly  true,  that  under  our 
statutes  which  confer  so  many  rights  upon  married  women 
unknown  to  their  condition  under  the  common  law,  the  de- 
fense was  not  sufficient  The  plaintiff  in  error  seems  to  have 
contented  himself  with  the  old  plea  oi  feme  covert^  and  to  have 
disregarded  the  provisions  of  the  laws  which  authorize  a  mar- 
ried woman  to  sue  and  be  sued  in  the  same  manner  as  if  she 
was  unmarried,  and  to  perform  labor  and  services  on  her  sole 
and  separate  account,  and  make  the  earnings  therefrom  her 
dole  and  separate  property. 
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On  the  trial  the  court  permitted  the  said  Nancy  0.  Nutt  to 
be  interrogated  as  follows:  "What  was  the  difference  in  your 
health  before,  and  after,  the  assault?"  "Was  the  assault  an 
s. penoDfti  In-  ^^j"^  *^  7^^ ? "  ^^^  allowcd  hcr  to  answer,  over  the 
£l7»m^  objections  of  the  plaintiflF  in  error,  who  claimed  the 
"***  questions  incompetent  as  involving  answers  which 
could  only  be  given  by  an  expert.  In  reply  to  the  first  inter- 
rogatory the  witness  stated,  "  I  was  in  middling  good  health 
before,  and  have  not  been  so  well  since.  I  have  suffered  with 
my  back,  and  have  not  been  able  to  do  all  my  work,  or  my 
own  washing.  I  have  since  been  in  delicate  health ;  have  had 
symptoms  of  miscarriage.  I  was  with  child.  Had  misery 
and  distress  aud  pains  in  my  back,  and  doctored  for  it,  and  had 
bearing-down  pains,  and  pain  in  the  back."  To  the  last  in- 
terrogatory, she  answered,  "It  was."  The  questions  were  not 
ones  of  science,  and  did  not  require  the  knowledge  of  an  ex- 
pert to  answer.  After  giving  the  facts  as  to  her  condition,  in 
her  first  reply,  it  is  true  she  answered  rather  to  a  conclusion 
than  to  a  statement  that  the  assault  injured  her;  but  her  infer- 
ence being  founded  upon  facts  previously  stated  could  not  have 
prejudiced  the  rights  of  the  plaintiff  in  error.  The  State  v,  Fol- 
weU,  14  Eas.  110;  1  Whart.  on  Ev.  512, 

It  is  urged  that  the  court  erred  in  permitting  the  plaintiff  to 
prove  the  pecuniary  condition  and  financial  ability  of  defend- 
ant Townsdin,  against  his  objection.  Some  controversy  exists 
in  reference  to  the  right  to  show  the  pecuniary  condition  of  the 

parties  in  mitigation  or  aggravation  of  damair'" 
■■rw/nr*''  On  the  one  side,  it  is  held  that  if  the  defendant 

frominrja 

not  show  his  poverty  in  mitigation  of  damages,  iK 
is  no  reason  why  the  plaintiff  should  aggravate  them  by  proot 
of  his  wealth;  and  on  the  other,  that  where  the  law  permits 
exemplary  or  punitive  damages,  verdicts  ought  to  be  gradu- 
ated according  to  the  ability  of  the  defendant  to  pay,  on  the 
theory  that  a  judgment  of  a  few  dollars,  which  would  operate 
as  a  punishment  if  assessed  against  a  poor  man,  would  utterly 
fail  to  have  that  effect  upon  a  man  of  wealth.  In  Iowa,  it  is 
held  that  the  weight  of  authority  is  against  the  reception  of 
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such  evidence;  and  in  Illinois  and  some  other  states  the  oppo- 
site doctrine  is  believed  to  be  sustained  by  authority.  In  this 
case,  however,  it  is  not  necessary  for  us  to  investigate  the  cases 
to  an  extent  sufficient  to  enable  us  to  express  an  opinion  as  to 
the  preponderance  of  the  decisions,  as  the  court  in  its  charge 
to  the  jury  expressly  withdrew  all  this  testimony  from  the  jury 
by  instructing  them  that  the  pecuniary  ability  of  the  defend- 
ant and  the  plaintiff  had  nothing  to  do  with  the  case.  In  some 
cases  the  admission  of  improper  testimony,  although  subse- 
quently withdrawn  in  the  charge,  might  be  cause  for  reversal 
of  a  judgment,  if  it  appeared  that  the  rights  of  the  objecting 
parties  were  in  any  way  prejudiced;  but  in  this  action,  we  see 
no  ground  for  reversal  for  this  reason. 

It  is  contended  that  the  district  court  erred  in  instructing  the 
jury,  that  if  they  found  from  the  evidence  that  the  defendant 
Townsdin  rode  or  drove  a  horse  toward  the  plaintiff  in  a 
threatening  manner  with  the  intent  to  injure  the  plaintiff,  with- 
in such  a  distance  as  that  harm  might  have  ensued 
ttey  fta-  to  the  plaintiff  if  the  defendant  had  not  been  stopped, 
they  must  find  a  verdict  in  her  favor.  This  instruc- 
tion was  given  on  the  testimony  that  the  plaintiff  in  error  while 
on  his  horse  attempted  to  ride  over  and  ride  down  the  defend- 
ant in  error,  and  that  he  was  only  prevented  from  succeeding 
in  his  object  by  the  act  of  the  defendant  in  error,  in  catching 
the  bridle  of  the  horse.  The  point  is  made,  that  the  instruc- 
tion should  have  gone  further,  and  stated  that  harm  ensued  to 
the  defendant  in  error — or  in  other  words,  that  an  action 
could  not  be  maintained  for  an  assault.  We  think  otherwise. 
Where  one  person  is  guilty  of  an  act  of  inchoate  violence  to 
the  person  of  another,  having  the  intention  to  do  harm,  and 
with  the  present  means  of  carrying  his  intent  into  effect,  and  is 
only  defeated  in  his  purpose  by  the  conduct  of  the  other  party 
acting  solely  in  his  own  defense  and  exclusively  for  his  own 
protection,  the  party  offending  is  not  relieved  of  all  liability; 
and  in  such  a  case,  at  least  nominal  damages  would  be  reason- 
able from  the  person  making  the  assault.  In  this  case,  injuries 
are  testified  to  as  resulting  from  the  assault.     Under  such  cir- 
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cumstances,  an  actual  wrong  is  committed,  and  the  party  ie 
not  only  liable  criminally,  but  may  be  compelled  to  answer  in 
a  civil  proceeding  for  all  injuries  directly  resulting  from  the 
wrongful  action. 

Upon  an  examination  of  the  record  and  briefs  we  find  that 
the  above  alleged  errors  are  the  only  ones  which  it  is  necessary 
to  pass  upon,  and  that  the  other  matters  submitted  for  our  re- 
view are  either  unimportant  and  immaterial,  or  have  not  been 
sufficiently  excepted  to  for  examination  here. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


School  Distriot  No.  82  r.  Charlbs  Tatlor. 

1.  Titlb;  Advene  Poeeenum;  Conatrwiive  Notice,  Where  the  owner  of  ,a 
certain  quarter-section  of  land  sells  and  conveys  by  deed  one  acre  thereof 
to  a  school  district,  and  the  school  district  takes  immediate  possession 
thereof,  builds  a  school-house  thereon,  and  occapies  such  school-house 
for  school  purposes,  but  never  has  its  deed  recorded;  and  while  the 
school  district  is  so  occupying  said  property,  said  grantor  mortgages  the 
whole  of  said  quarter-section  of  land,  including  said  acre,  to  secure  a 
negotiable  promissory  note,  and  said  mortgage  is  immediately  recorded, 
and  T.  purchases  said  note  and  mortgage  before  due,  but  before  purchas- 
ing the  same  examines  the  county  records  and  makes  inquiries  of  the 
mortgagor  concerning  adverse  claims  and  incumbrances,  but  receives  no 
knowledge  or  notice  concerning  any  adverse  claims  or  incumbrances, 
and  had  no  actual  notice  of  said  deed  at  the  time  he  so  purchased  said 
note  and  mortgage,  or  of  any  of  the  rights  or  claims  of  the  school  dis- 
trict, held,  that  as  the  school  district,  at  the  time  when  said  note  and 
mortgage  were  executed,  and  at  the  time  when  T.  purchased  the  same> 
was  in  the  actual,  open,  visible,  notorious  and  exclusive  possession  of 
said  acre  of  land,  T.  was  bound  to*  inquire  of  the  school  district  or  its 
agents  concerning  its  interests  in  said  prox>erty,  and  failing  to  do  so  he 
takes  his  mortga«je  interest  in  the  property  subject  to  all  the  equities  of 
the  school  district 
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2.  EquUieBf  When  Superior  to  Legal  TUle;  Unrecorded  Deed.    Upon 

the  facto  recited,  althongh  said  anrecorded  deed  may,  as  a  conveyance  of 
the  legal  title,  and  as  against  T.,  be  considered  as  void  nnder  section  21 
of  the  "act  relating  to  conveyances  of  real  estate,"  yet  such  deed,  as  evi- 
dence of  the  contract  ( parol  or  otherwise)  between  the  parties,  together 
with  the  possession  of  the  Echool  district,  and  the  making  of  said  last- 
ing and  valuable  improvemento  on  the  land,  constitute  such  a  Btrong 
and  paramount  equitable  title  to  the  property  that  no  mere  legal  title 
can  overthrow  it 

■  Although  the  deed  to  the  school  district  was  not  recorded, 
stilly  under  the  circumstances  of  this  case,  the  equitable  title  of  the 
school  district  to  the  property  is  paramount  and  prior  to  the  mortgage 
lien  of  T.  to  said  acre  of  land.  [Tucker  v.  Vandermark,  21-268;  Oreer  t. 
Higgma,  20-421, 427;  McNeil  v.  Jordan,  28-16;  Holden  o.  QarreU,  2S-109; 
Bruce  v,  McBee,  23-382;  Moore  v.  Reavee,  15-150;  Johnaon  v.  Clarity  18-157; 
Wtcker8ham  «.  Zinc  Co.,  18-481;  Deepen  v.  Richler,  33-414;  Wey  v.  Fee, 
83-690.] 

[Decisions  upon  laws  relating  to  recording  deeds,  see  Young  «.  Thompeon, 
2-83;  Swarte  v.  8Ue$,  2-236;  Simpeon  v,  Mundee,  8-172;  OoekriU  «.  Downey, 
4-426;  Coon  v.  Browning,  10-85;  Hutchineon  v.  ffofUman,  15-188;  SeUer  c 
Alvey,  15-158.] 


JError  from  Montgomery  District  Court. 

FoBBOLOSUBB  of  mortgage,  brought  by  Taylor  against  S.  P. 
Qriswold  and  School  District  No.  8S.  In  April  1878,  Griswold 
executed  his  note,  and  a  mortgage  to  secure  the  same,  to  and 
in  favor  of  one  Lewis  Taylor,  for  $885.50,  payable  one  year 
after  the  date  thereof.  The  mortgage  covered  a  fall  quarter- 
section  of  land.  In  May  next  following  the  plaintiff,  Charles 
TaylcTy  became  the  owner  and  holder  of  said  note  and  mort- 
gage. After  maturity  of  the  note,  this  action  was  commenced. 
Qriswold  made  default,  The  School  District  answered,  claim- 
ing title  to  a  portion  of  said  mortgaged  premises,  to-wit,  a 
tract  about  seventeen  rods  square,  lying  in  the  northwest  cor- 
ner of  said  quarter-section,  and  containing  one  acre,  more  or 
1688 — and  alleging  that  it  acquired  title  thereto  in  fee  simple 
by  warranty  deed  executed  by  said  Qriswold  to  said  School 
District  on  the  16th  of  October  1872.  All  other  necessary 
facts  are  stated  in  -the  opinion,  infra.  Trial  at  December 
Term  1874  of  the  district  court.    Decree  ofi  foreclosure  and 


Digitized  by 


Google 


JULY  TERM,  1877.  289 

Opinion  of  the  Court. 

sale  as  to  the  whole  of  the  mortgaged  premises,  and  the  Sehod 
District  appeals,  and  brings  the  case  here  on  error. 


J.  jD.  McOuef  for  plaintiff  in  error. 
York  ^  Humphrey^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  only  question  involved  in  this  case  is 
one  concerning  conflicting  interests  in  a  certain  piece  of  land. 
Both  parties  claim  under  the  same  grantor.  The  plaintifi 
claims  under  a  mortgage,  and  the  defendant  claims  under  a 
statenmior  ^^^^  of  convcyauce.  The  deed  was  executed  first 
thaoM*.  jjj  time,  but  the  mortgage  was  recorded  first.  In 
fact  the  deed  has  never  been  recorded.  It  would  seem  from 
the  agreed  statement  of  facts,  that  the  common  grantor  once 
owned  a  certain  quarter-section  of  land;  that  he  sold  and  con- 
veyed one  acre  thereof  to  the  defendant,  School  District  No. 
82  of  Montgomery  county;  that  the  defendant  immediately 
took  possession  thereof,  built  a  school-house  thereon,  and  oc- 
cupied the  same  for  school  purposes,  and  is  still  so  occupying 
said  premises,  but  that  it  has  never  had  its  said  deed  of  con- 
veyance recorded.  After  said  deed  of  conveyance  was  exe- 
cuted, and  while  the  defendant  was  occupying  the  premises 
under  it  as  aforesaid,  the  common  grantor  executed  said  mort- 
gage for  the  whole  of  said  quarter-section,  and  the  plaintiff 
Taylor  purchased  such  mortgage  without  having  any  actual 
knowledge  concerning  said  deed,  or  concerning  the  rights  or 
claims  of  the  defendant,  and  we  suppose  without  having  any 
a/itujal  knowledge  of  any  fact  that  would  put  him  upon  inquiry 
concerning  such  rights  and  claims  of  the  defendant  He  pur- 
chased said  mortgage,  and  a  negotiable  promissory  note  which 
the  mortgage  secured,  before  the  same  became  due.  But  be- 
fore he  purchased  the  same  he  searched  the  county  records 
and  made  inquiries  of  the  mortgagor  concerning  adverse 
claims  and  incumbrances  upon  said  land,  but  received  no 
knowledge  or  notice  of  any  such  claims  or  incumbrances. 

19— JtfZat. 
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The  agreed  Btatement  of  &cts  concerning  the  defendant's  pod- 
session  of  said  land  reads  as  follows: 

^^  Prior  to  the  execution  of  said  mortgage,  said  defendant 
had  erected  on  said  acre  of  land  a  school-house,  and  had  oc- 
cupied and  used  said  house  for  school  purposes  openly  and 
notoriously,  and  so  had  possession  of  said  house  to  present 
time." 

The  court  below  rendered  judgment  in  favor  of  the  plain- 
tiff and  decreed  that  the  mortgage  was  prior  in  right  to  the 
deed;  and  the  defendant  now  (as  plaintiff  in  error)  seeks  a  re- 
versal of  such  judgment 

The  decision  of  the  court  below  seems  to  have  been  founded 
upon  section  21  of  the  "  act  relating  to  conveyances  of  real 
estate."  (Gen  Stat  187.)    Said  section  reads  as  follows: 

^^'So  such  instrument  in  writing,  [including  deeds  of  con- 
veyance,] shall  be  valid,  except  bK^tween  the  parties  thereto, 
and  such  as  have  actual  notice  thereof,  until  the  same  shall  be 
deposited  with  the  register  of  deeds  for  record." 

The  case  of  Kirkwood  v.  Koestety  11  Elas.  471»  is  also  cited 

in  support  of  the  decision  of  the  court  below.    Now  we  do 

SMUoiisi  or  Ml  °^*  think  that  either  said  section  21  or  said  case  of 

mTlTaiS^     Kirhoood  v.  Koesterj  authorizes  the  decision  made 

eoiu«ru«d.       j^  ^j^.g  ^^^^^    g^.^  section  applies  only  where  the 

party  claiming  under  the  unrecorded  deed  founds  his  claim 
solely  upon  such  unrecorded  deed  as  a  conveyance,  and  as  cre- 
ating a  legal  title  to  the  property  in  contradistinction  to  an 
equitable  title.  And  it  does  not  apply  where  the  party  claim- 
ing under  it  simply  uses  it  as  one  of  the  facts  of  his  case  along 
with  other  facts  to  make  out  a  strong  and  paramount  equitable 
title.  Suppose  that  the  defendant's  deed  in  this  case  is  void 
Bqniuoatu  rior  ^  «*  couveyauce;  suppose  that  it  is  no  better  than 
To  legal  tiui.  ^  mere  parol  agreement;  suppose  indeed  that  in- 
stead of  being  a  conveyance  in  writing,  as  it  is,  the  contract 
of;  sale  was  all  merely  in  parol,  and  still,  it,  or  rather  the  parol 
contract  of  sale  when  proven  by  sufficient  evidence,  together 
with  the  possession  of  said  property  by  the  defendant,  and  the 
valuable  improvements  made  thereon  by  it|  would  constitute 
s^ch  a  strong  and  paramount  equitable  title  that  no  mere  legal 
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title  could  overthrow  it.  The  defendant  in  this  case  (consid- 
ering its  deed  void  as  a  conveyance  of  the  legal  title,)  holds 
the  paramount  equitable  title  to  said  acre  of  land,  and  the 
plaintiff  holds  nothing  but  a  mere  lien  upon  the  bare  naked 
legal  title.  The  defendant's  rights  are  therefore  paramount 
to  those  of  the  plaintiff. 

But  the  plaintiff  claims  that  he  is  an  innocent  and  bona  fdt 
purchaser  of  his  interest  in  said  land.  He  claims  that  he  had 
no  notice  of  the  defendant's  purchase  of  the  land,  or  of  the 
deed  thereto,  or  of  the  defendant's  possession  or  improve- 
ments. Now  if  said  section  21  is  to  govern  in  this  case,  an^d 
if  such  section  is  to  be  taken  literally,  then  it  makes  no  differ- 
AdTeiM  ^^^®  whether  the  plaintiff  had  any  notice  of  said 

•M^ox^MD-  purchase,  or  said  possession,  or  said  improvements, 
'^"**"  or  not  He  might  have  been  a  resident  of  the 
school  district,  and  might  have  sent,  his  children  to  school  in 
said  school-house  for  years,  and  might  have  known  all  about 
said  purchase,  and  said  possession,  and  said  improvements^ 
and  still  if  he  did  not  ^^have  actual  notice"  of  said  deed^  the 
deed  would  be  void  as  to  him.  Under  said  section  the  deed 
would  be  void  as  to  all  persons  ^^except  between  the  parties 
thereto,  and  such  as  have  aetujal  notice  thereof,"  without  re- 
gard to  how  much  said  persons  might  know  concerning  the 
defendant's  purchase  of  the  property,  or  its  possession  thereof, 
or  its  improvements  made  thereon,  or  concerning  any  other 
facts  or  matters  connected  therewith  which  would  not  amount 
to  ^'actual  notice"  of  the  deed  itself.  Hence  it  will  be  seen, 
that  a  claim  of  equities  on  the  part  of  the  plaintiff  founded 
upon  ignorance  of  the  defendant's  purchase,  or  possession,  or 
improvements,  or  of  any  other  fact  except  that  of  the  exist- 
ence of  the  deed  itself,  is  outside  of  said  section,  and  virtually 
an  abandonment  of  said  section.  But  when  it  comes  to  com- 
paring equities  between  the  parties,  those  of  the  defendant  are 
much  the  stronger.  Not  only  are  the  equities  of  the  defend- 
ant enhanced  by  its  possession  of  the  land  in  controversy,  and 
by  its  expenditures  of  money  in  making  lasting  and  valuable 
improvements  thereon,  but  its  equities  are  prior  in  time,  and 
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therefore  prior  in  right  The  defendant  waa  in  the  posseasion 
of  said  land  when  the  plaintiff's  equities  were  created.  And 
this  possession  was  actual^  open,  visible,  notorious  and  ex- 
clusive. The  plaintiff  had  to  shut  his  eyes  not  to  see  it.  If 
he  had  looked  at  the  land,  he  must  have  known  it  K  he  had 
inquired  of  any  person  in  the  neighborhood,  any  man,  woman, 
or  even  child  of  school-age,  he  must  have  been  informed  con- 
cerning it  But  it  seems  he  made  no  such  inquiries.  He  did 
not  inquire  of  any  person  concerning  adverse  claims  or  in- 
terests except  of  his  own  mortgagor.  We  therefore  think  he 
cannot  claim  to  be  an  innocent  and  b(ma  Jide  purchaser  of  his 
said  mortgage  interest  The  defendant  being  in  the  actual, 
open,  visible,  notorious  and  exclusive  possession  of  said  prop- 
erty, the  plaintiff  was  bound,  before  purchasing  his  said  mort- 
gage interest,  to  inquire  of  the  defendant  or  its  agents 
concerning  its  interests  in  the  property,  and  failing  to  do  so 
he  takes  his  mortgage-interest  in  the  property  subject  to  all 
the  equities  of  the  defendant.  Taking  his  mortgage-interest 
under  such  circumstances,  he  is  bound  to  know  what  equities 
the  defendant  holds  in  and  to  the  property.  (Johnson  v.  Clarke 
18  Kas.  167;  McKimie  v.  PerrOl,  15  Ohio  St  162;  Lestrade  v. 
Borth,  19  Cal.  661,  667;  Tcdberi  v.  SingUian,  42  Cal.  390; 
Dickey  v.  Lyon^  19  Iowa,  544;  Simmons  v.  Churchy  31  Iowa, 
284;  Wicks  v.  Lake,  25  Wis.  71;  Morrison  v.  KeUy,  22  III.  610; 
Hdms  V.  May,  29  Ga.  121;  Garrett  v.  Lyle,  27  Ala.  586;  Wood- 
loard  V.  Clark,  15  Mich.  104,  112;  Boggs  v.  Anderson,  50  Me. 
161.) 

The  case  of  Kirkwood  v.  Koester,  11  Kas.  471,  differs  very 
materially  from  this  case.  In  that  case  Koester  and  Reed 
OM^dbun.       ^^'^  *^®  mortgage;  Clutter  was  their  mortgagor; 

«^'****  and  Kirkwood  claimed  adversely  to  them.  Clutter 
the  mortgagor  in  that  case  (unlike  the  mortgagor  in  this  case,) 
held  the  actual,  open,  quiet  and  undisturbed  possession  of  the 
property  in  controversy  at  the  time  that  Koester  and  Reed 
purchased  their  mortgage-interest,  and  Clutter  also  at  the 
same  time  held  the  absolute  unqualified  legal  title  to  the  prop- 

rty.     While  Kirkwood,  who  claimed  adversely,  (unlike  the 
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defendant  in  this  case,)  had  no  possession,  or  even  claim  to  a 
right  of  possession,  but  only  a  secret,  hidden,  invisible  and  un- 
discoverable  equity  founded  upon  a  judgment  against  a  person 
who  had  nothing  but  a  secret  and  invisible  equity  in  the  land. 

The  jndgment  of  the  court  below  will  be  reversed  as  against 
the  defendant  School  District  No. '82,  and  the  cause  will  be  re- 
manded with  the  order  that  judgment  be  rendered  in  favor  of 
such- school  district  on  the  agreed  statement  of  &ctB. 

All  the  Justices  concurring. 


Oxford  Fbbrt  Cohpaky  v.  Cohh'es  ov  Suhnbr  Co. 

Febry  Licbnbb;  Power  and  Jurisdiction  of  CowUy  Board;  Mandamus  Refused. 
WherQ  B.  presented  his  petition  under  section  2  of  the  ferry  act,  to  the 
board  of  county  commissionera  then  in  session,  for  license  to  keep  a 
ferry  across  the  Arkansas  river  at  Oxford,  and  before  the  final  hearing 
of  his  petition,  and  on  the  next  day,  M.  also  presented  his  petition  for  a 
like  license  at  the  same  place,  and  both  petitions  were  heard  together, 
and  both  petitioners  presented  oral  testimony  of  their  abilities  and 
facilities  to  accommodate  the  public  in  keeping  and  operating  a  ferry  at 
Oxford,  and  after  all  the  testimony  had  been  introduced  the  majority  of 
the  county  board  granted  a  license  to  M.,  and  refused  one  to  B.)  and  it  is 
not  shown  or  claimed  that  the  ommissioners  acted  capriciously,  cor- 
ruptly, arbitrarily  or  oppressively,  this  court  will  not  interfere  by  man- 
damus to  compel  said  board  of  county  commissioneis  to  order  the  county 
clerk  to  issue  a  license  to  B.  {Territory  v.  Heybum,  McC.-134;  Walker  v. 
Armstrong,  2-198, 199;  2  Dill.  832.] 

Original  Proceedings  in  Mandamus^ 

A  PETITION  was  filed  in  this  court  on  80th  June  1877,  by 
Wm.  Baughn  and  three  others,  partners  under  the  name  and 
style  of  ^^  Oxford  Ferry  Company^**  as  plaintifls,  against  the 
Board  of  County  OommissUmers  of  Sumner  Co.y  as  defendant, 
praying  for  a  peremptory  mandamus,  etc.     An  alternative 
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writ  was  issued,  to  which  defendant  made  due  retarn,  show- 
ing cause.  The  facts  appearing  in  the  record^  and  shown  on 
the  bearing,  fully  appear  in  the  opinion,  infra.  Decision 
made,  and  peremptory  writ  refused,  on  the  2l8t  of  December 
1877. 

McDonald  ^  MinoTy  for  plaintiffs. 

Woods  ^  Herricky  and  Thomas  Qeorgty  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  This  is  an  application  for  a  mandamus  to 
compel  the  board  of  county  commissioners  of  the  county  of 
Sumner  to  order  the  county  clerk  of  said  county  to  issue  a  li- 
cense to  the  plaintiffs,  composing  the  Oxford  Perry  Company, 
to  operate  and  maintain  a  ferry  across  the  Arkansas  river  near 
the  town  of  Oxford.  The  facts  in  the  case  are  as  follows :  On 
the  25th  of  May  1877,  tiiie  plaintiffs,  presented  to  the  county 
board  of  said  county  a  petition  signed  by  forty-three  residents 
of  Oxford  township,  praying  that  a  license  be  granted  to  them 
under  their  firm-name  to  establish,  operate,  and  maintain  a 
ferry  across  the  Arkansas  river  opposite  the  town  of  Oxford 
in  said  township.  The  plaintiffs  then  proved  to  the  satis&c- 
tion  of  the  defendant  that  the  signatures  to  the  petition  were 
genuine,  and  the  further  hearing  was  postponed  to  the  next 
day,  May  26th.  On  the  morning  of  the  26th,  the  plaintiffs  ap- 
peared before  the  county  board  and  asked  Hiat  their  petition 
be  taken  up  and  acted  upon.  Thereupon  one  John  Murphy 
filed  his  petition  with  the  board,  signed  by  twenty-three  resi- 
dents of  Oxford  township,  praying  that  a  license  be  granted  to 
him  to  establish,  operate,  and  maintain  a  ferry  across  the  same 
river,  and  at  the  same  point  as  applied  for  by  the  plaintiffi. 
The  county  board,  against  the  objection  of  the  plaintiffis,  de- 
cided to  consider  the  petition  of  the  said  Murphy  at  the  same 
time  as  the  petition  of  plaintiffs,  and  that  evidence  might  be 
introduced  by  the  respective  parties.  It  was  shown  by  the 
plaintiffs  that  since  the  destruction  of  the  bridge  across  the 
Arkansas  river  at  the  point  mentioned  in  their  petition,  they 
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had  been  operating  for  the  accommodation  of  the  traveling 
public  a  skifr,  or  small  boat,  to  carry  paseengerB  over  tihe  river; 
that  they  had  leased  of  one  G.  E.  Eimball,  the  owner  of  the 
land  along  the  W^6t  bank  of  the  rivet,  land  for  a  distance  of 
three  hundred  feet  for  a  ferry-landing.  They  also  presented 
and  asked  to  have  considered  a  written  agreement  from  one 
H.  L.  Benedict,  claiming  to  be  egent  of  one  R.  Wanser,  giving 
to  them  certain  rights  and  privileges  to  the  lands  on  the  east 
bank  of  the  Arkansas  for  ferry  purposes,  to  show  that  plain- 
tifik  had  the  exclusive  right  to  the  use  of  the  east  bank  of 
said  river  for  a  ferry-landing;  and  the  plaintiffs  proved  that 
the  land  on  the  east  bank  of  said  river  opposite  said  town  of 
Oxford  belonged  to  the  said  R.  Wanser,  who  was  on  that  day 
absent  from  the  county,  and  had  been  absent  for  a  long  time^ 
and  that  H.  L.  Benedict  was  a  tenant  of  said  Wanser,  residing 
on  a  farm  a  short  distance  from  the  river.  The  plaintifl^  frir- 
iher  proved  that  they  had  commenced  work  on  the  approaches 
for  a  ferry-landing  on  the  west  bank  of  the  river,  on  said  26th 
of  May;  that  one  of  the  firm  had  started  for  Wichita  on  the 
25th  for  the  purpose  of  constructing  a  ferry-boat  to  be  used  at 
their  ferry,  with  sufficient  means  to  build  a  good  boat,  and  that 
they  were  able  to  give  a  good  and  sufficient  bond  for  the  proper 
ftilfillment  of  their  duties  as  required  by  law. 

Said  Murphy  proved  to  the  county  board,  that  a  corporation 
called  the  "Oxford  Bridge-and-Ferry  Company"  had  beofl-i^- 
ganized  in  1872,  under  and  by  virtue  of  the  laws  of  the  state 
of  Kansas,  and  had  built  the  toll-bridge  across  the  Arkansas 
river  at  the  town  of  Oxford,  which  was  carried  away  by  £he 
high  waters  on  the  18th  of  May  1877;  that  on  the  2l8t  of  May, 
the  directors  of  this  corporation  held  a  meeting  and  contracted 
with  the  said  Murphy  to  build  and  operate  a  ferry  boat  at  or 
hear  said  bridge  site,  which  contract  was  in  writing,  and  pre- 
sented in  evidence;  that  the  said  Murphy  had  ferry  privileges 
on  the  west  bank  of  the  river  within  fifty  feet  of  the  bridge; 
that  in  pursuance  of  said  contract  the  said  Murphy,  on  the 
28d  of  May,  left  Oxford  for  Wichita  for  the  purpose  of  build- 
ing a  ferry  boat  to  be  used  at  said  ferry,  the  boat  to  be  at  Ox- 
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ford  by  the  28ih  of  sud  May  thereafter,  or  as  soon  as  poesible. 
One  J.  L.  Abbott  also  testified  that  he  was  the  agent  of  siud 
R.  Wanser  for  the  purpose  of  looking  after  his  timber  along 
the  east  bank  of  the  river,  and  to  prevent  persons  cutting  tim- 
ber on  his  lands,  and  that  he  has  given  permission  to  said 
Murphy  to  land  his  boat  on  the  east  side  of  the  river  on  Wan- 
ser's  land,  until  Wanser's  return. 

Thereupon  the  defendant  granted  the  petition  of  John  Mur- 
phy, and  refused  the  petition  of  the  plaintiffs,  against  the  re- 
monstrance and  protest  of  Samuel  Bain,  one  of  the  members 
of  the  county  board.  Murphy  thereupon  paid  into  the  county 
treasury  the  sum  of  forty  dollars,  being  the  amount  of  his  li- 
cense for  one  year,  and  executed  his  bond  as  required  by  law; 
and  the  county  clerk  issued  to  him  a  license  to  establish,  oper- 
ate, and  maintain  a  ferry  at  the  point  contended  for  during 
one  year,  in  accordance  with  the  orders  of  the  defendant;  and 
said  Murphy  has  ever  since  that  time  been  operating  a  ferrj 
across  the  Arkansas  river  opposite  the  said  town  of  Oxford  at 
a  point  within  fifty  feet  of  the  site  of  the  former  bridge  of  the 
bridge-and-ferry  company.  Said  Murphy  has,  since  the  26th 
of  May,  leased  from  the  said  Wanser  all  the  ferry  rights  and 
privileges  on  the  east  bank  of  the  river  opposite  the  town  of 
Oxford  for  the  space  of  one  year  from  June  18th  1877. 

The  counsel  for  tUe  plaintiffs  have  not  seen  fit  to  file  any 
brief  in  the  case,  nor  have  they  attempted  to  enlighten  us  by 
oral  argument,  or  otherwise,  as  to  the  points  upon  which  they 
rely;  and  within  our  rules  we  might  dismiss  the  case  for  want 
of  prosecution.  But  having  given  due  consideration  to  the 
questions  presented  by  the  facts  recited  in  the  record,  and  hav- 
ing carefully  considered  the  statute  regulating  ferries,  and 
finding  sufficient  reason  for  refusing  a  peremptory  writ  of  man- 
damns,  we  think  it  best  to  dispose  of  the  case  on  its  merits. 
Sections  2  and  4  of  the  ferry  act,  (Gen.  Stat.  499,)  are  as  fol- 
lows: 

^'  Sbo.  2.  Any  person  or  corporation  may  petition  the  board 
of  county  commissioners  of  the  county  for  license  to  keep  a 
ferry,  and  if  said  board  believes  such  ferry  necessary  for  the 


Digitized  by 


Google 


JULY  TERM,  1877.  297 

Opinion  of  the  Court. 

accommodation  of  the  public,  it  shall  order  the  county  derk 
to  iBsue  a  license,  upon  the  payment  of  the  tax  to  be  assesBed 
in  such  order/*  *  *  * 

"  Sbc.  4.  Upon  the  production  of  the  receipt  of  the  county 
treasurer  for  tne  tax  to  the  county  clerk,  he  shall  issue  a  license 
to  keep  a  ferry  at  the  place  therein  mentioned  for  one  year.'' 

If  the  license  was  legally  issued  to  the  second  petitioner, 
viz.,  John  Marphy,  we  suppose  it  will  be  conceded  that  the 
defendant  could  not  be  compelled  to  grant  an  additional  license 
to  the  plaintifis  to  operate  a  ferry  at  the  same  point.  Hence, 
the  only  question  really  presented  in  the  record  is,  whether  the 
county  board  acted  within  the  provisions  of  the  law  in  order- 
ing the  county  clerk  to  issue  the  license  to  Murphy.  It  is  not 
shown  nor  claimed  that  the  county  board  acted  capriciously, 
corruptly,  arbitrarily,  or  oppressively.  When  the  first  appli- 
cation was  presented,  and  before  the  hearing  thereon  was  con- 
eluded,  the  board  adjourned  till  the  next  morning;  and  prior 
to  the  commencement  of  the  hearing  on  that  Jay,  an  addi- 
tional petition  for  a  license  to  keep  a  ferry  at  the  same  place 
was  filed,  and  thereupon  the  board  concluded  to  receive  the 
evidence  on  each  petition  before  taking  final  action.  At  the 
time  of  making  this  order  both  of  the  petitions  were  legally 
before  the  board  for  consideration.  Much  oral  testimony  was 
submitted.  The  commissioners  had  the  opportunity  of  seeing 
and  hearing  the  witnesses,  of  becoming  well  acquainted  with 
the  applicants,  and  fully  understanding  the  fitcilities  each  had 
for  faithfully  carrying  out  his  agreement;  and  having  decided 
that  they  believed  a  ferry  necessary  at  Oxford,  it  devolved 
upon  them  to  make  a  selection  from  the  persons  applying  for 
the  license.  They  were  the  proper  parties  to  judge  which  of 
the  applicants  was  most  worthy  of  their  confidence  and  most 
likely  to  best  accommodate  the  public  in  keeping  and  oper. 
ating  a  ferry.  Both  could  not  succeed. ,  They  could  accept 
one,  and  reject  the  other.  They  were  compelled  to  make  a 
choice.  Two  ferries  were  not  needed.  In  the  exercise  of  their 
powers  they  granted  a  license  to  Murphy.  The  selection 
seems  to  have  been  judiciously  made,  and  subsequent  events 
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have  fully  sustained  the  action  of  the  mfgority  of  the  board. 
We  do  not  think  the  mere  fact  that  the  Oxfonl  Ferry  Com- 
pany presented  its  application  for  a  license  prior  to  the  peti- 
tion of  Murphy,  any  sufficient  reason  for  compelling  the  issu- 
SLU^  of  the  license  to  such  company,  so  long  as  both  petitions 
were  really  considered  at  the  same  time  by  the  board.  If  such 
a  ruling  was  adopted,  the  granting  of  a  license  to  keep  a  ferry, 
would,  in  a  conflict  of  applications,  depend  more  upon  the 
priority  of  the  filings  of  the  petitions  than  upon  the  ability 
and  capability  of  the  applicants  to  supply  the  public  with  ferry 
accommodations.  In  brief,  if  the  claim  of  the  plaintifb  is  to 
be  sustained,  the  statute  is  to  be  so  construed  that  the  interests 
of  the  public  would  be  secondary  to  the  priority  of  the  filing 
of  the  various  applications  with  the  county  commissioners. 
This  construction  should  not  be  given  to  the  statute,  if  it  be 
susceptible  of  any  other;  and  in  our  view  this  construction 
would  be  erroneous.  Th^  board  of  county  commissioners  is  a 
tribunal  with  mixed  powers,  administrative  and  jadj;cial;  and 
it  has  full  jurisdiction  conferred  upon  it  by  the  statute  over 
the  granting  of  licenses  to  ferries  outside  of  the  limits 
previously  disposed  of  for  ferry  privileges  by  legislative  en- 
actments. It  is  a  question  whether  the  judgment  and  deter- 
mination of  tlie  board  as  to  the  issuance  of  a  license  is  not,  in 
cases  like  this,  final  and  conclusive,  as  a  matter  confided  to 
their  sound  discretion.  But  whether  their  action  may  be  sub- 
ject to  review,  we  need  not  determine.  :We  find  the  board  did 
not^xceed  its  powers  in  granting  the-  license  to  Murphy,  and 
as  no  showing  is  made  that  an  additional  ferry  is  necessary  foi 
the  public  convenience,  no  wrong  was  committed  in  rejecting 
the  application  of  the  plaintifis. 

The  application  for  a  peremptory  writ  of  mandamus  must 
therefore  be  denied,  and  judgment  rendered  for  the  defexjtdant 
for  all  costs. 

All  the  Justices  ooncarring. 
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Comm'rb  ov  Osbornb  Co.  ei  oL  v.  Winslow  Blaeb. 

iKJUNcnoN;  Omnly  Ihxea  Levied  for  OwrrerU  ExpenseB  in  Excess  of  AtUhoriMed 
Amount,  In  an  action  to  perpetually  ei^oin  the  collection  of  certain 
taxes,  the  petition  of  the  plaintiff  alleged  in  substance  as  follows:  In 
1876  the  county  commissioners  of  Osborne  county  levied  for  the  current 
expenses  of  the  county  that  year  all  the  tax  that  they  had  any  authority 
%  to  levy,  and  more  too;  and  in  addition  thereto  they  levied  a  tax  of  eigh- 
teen milk  on  the  dollar  of  the  valuation  of  the  taxable  property  of  said 
county  for  that  year  for  the  purpose  of  paying  a  certain  judgment "  which 
had  been  rendered  on  warrants  issued  by  said  board  of  county  commis- 
sioners to  defray  the  current  expenses  of  said  county  mainly  for  pre*- 
▼ious  years;"  but  for  what  amount  of  the  current  expenses  of  the  year 
1876,  or  of  any  previous  year  or  years  such  warrants  were  issued^  the 
petition  does  not  state  or  show.  Neither  does  the  petition  state  or  show 
what  tax  or  how  much  tax  had  been  previously  levied  for  any  one  of 
said  previous  years  to  pay  the  current  expenses  of  such  previous  year. 
Held,  That  the  petition  does  not  state  facts  sufficient  to  authorize  a  pev- 
petual  injunction  restraining  the  collection  of  all  of  said  eighteen-miU 
tax.    [Owirn'ri  «.  5Za*«,  26-356,  357.] 

Mror  from  Oabcme  District  Court. 

Injunction  brought  by  Blake^  against  B.  B.  Hay$  as  county 
treasurer,  L.  D.  Honn  as  sherifl:*,  the  Board  of  County  Commis- 
sioners of  Osborne  County ^  and  James  A.  Wilson,  to  restrain  the 
collection  of  certain  county  taxes  assessed  and  levied  upon 
Blake's  personal  property  in  the  year  1876.  .  The  facts,  plead- 
ing, and  proceedings,  are  sufficiently  stc^ted  in  the  subjoined 
opinion.  Judgment  was  given  in  favor  of  Blake  at  the  April 
Term  1877  of  the  district  court,  and  the  Board  of  County  Comr 
nUssionerSy  sheriff,  and  treasurer  appeal,  and  bring  the  case 
here  for  review. 

A.  Saxey^  for  plaintiffs  in  error. 
C.  Beasoner,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  brought  by  Blake  to 
perpetually  enjoin  the  collection  of  certain  taxes.  The  peti- 
tion in  the  court  below  alleged  among  other  things  that  the 
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county  commissioners  of  Osborne  county,  on  the  7th  of  Octo- 
ber 1876,  levied  certain  taxes,  all  for  the  current  expenses  of 
said  county,  and  all  for  the  current  expenses  of  that  year  ex- 
cept one  of  said  taxes,  which  was  levied  for  the  payment  of  a 
certain  judgment  "which  was  rendered"  in  fevor  of  one  Wil- 
son "  on  warrants  issued  by  the  said  board  of  county  commis- 
sioners to  defray  the  current  expenses  of  said  county  mainly 
for  previous  years."  For  what  amount  of  the  current  expenses 
of  the  year  1876,  or  of  any  previous  year  or  years,  these  war- 
rants were  issued,  the  petition  does  not  show.  The  amount 
for  the  year  1876  may  have  been  one  cent,  or  one  dollar,  or 
any  other  small  amount.  The  tax  levied  for  the  payment  of 
said  judgment  was  18  mills  on  the  dollar  of  the  valuation  of 
the  taxable  property  of  said  county  for  that  year,  and  the  total 
levy  of  taxes  for  the  current  expenses  for  that  year  amounted 
to  86  mills  on  the  dollar  of  said  valuation.  The  assessed  value 
of  all  the  taxable  property  of  said  county  amounted  to  less 
than  five  millions  of  dollars,  and  hence  the  county  commis- 
sioners were  authorized  to  levy  a  tax,  for  the  current  expenses 
of  any  one  year,  of  one  per  cent,  on  the  dollar  of  such  valua- 
tion, and  no  more.  "The  said  board  of  county  commissioners 
were  not  authorized  by  any  direct  vote  of  the  electors  of  said 
county  to  levy  a  tax  exceeding  one  per  cent,  for  current 
county  expenses  upon  the  valuation  of  the  taxable  property  of 
said  county;  nor  were  they  authorized  by  any  direct  vote  of 
the  electors  of  said  county  to  levy  any  tax  whatever  for  the 
payment  of  said  judgment;  nor  was  any  portion  of  said  taxes 
levied  for  the  purchase  of  land,  or  for  the  erection  of  buildings 
thereon  for  the  maintenance  of  the  poor  of  said  county,  or  for 
the  support  of  the  poor  therein;  nor  was  said  board  of  county 
commissioners  authorized  by  a  vote  of  the  electors  of  said 
county  to  levy  a  tax  for  said  purposes."  Upon  this  petition 
and  affidavits  a  temporary  injunction  was  allowed.  All  of  the 
defendants  demurred  to  said  petition.  Those  of  said  defend- 
ants who  are  now  plaintifls  in  error  demurred  to  said  petition 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.     Said  demurrer  was  overruled;  and  the 
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defendants  making  no  application  to  answer  to  said  petition, 
a  decree  was  given  against  them  upon  the  petition,  perpet- 
ually enjoining  them '^  from  collecting  all  of  said  taxes  lev- 
ied in  excess  of  one  per  cent  on  the  dollar  of  the  valuation  of 
the  property  of  the  said  Winslow  Blake  for  current  county 
expenses  for  the  year  1876." 

Both  parties  construe  this  decree  as  perpetually  enjoining 
the  collection  of  that  portion  of  said  18-mill  tax  which  was 
levied  on  Blake's  property  for  the  purpose  of  assisting  in  pay- 
ing Wilson's  judgment;  and,  as  the  decree  is  open  to  such  a 
construction,  we  shall  also  construe  it  in  the  same  manner. 
And  giving  it  such  a  construction,  we  think  it  is  erroneous. 
It  is  true  that  the  commissioners  of  Osborne  county  had  no 
authority  to  levy  a  tax  for  die  current  expenses  of  such  county 
for  any  one  year  of  over  otfe  per  cent,  on  the  valuation  of  the 
property  of  such  county  for  such  year,  (Gen.  Stat  294,  ch.  26, 
§  181.)  But  said  18-mill  tax  to  pay  Wilson's  judgment  was 
not  levied  "  for  the  current  expenses  of  any  me  year.^^  It  was 
levied  for  the  current  expenses  of  years^  and  mainjy  for  the 
current  expenses  of  years  previous  to  1876;  but  for  just  how 
many  of  such  years,  and  for  what  particular  years,  we  are  not  in* 
formed.  Now  it  may  be  that  in  said  previous  years  only  a  small 
amount  of  tax  was  levied  for  the  current  expenses  of  those 
years;  and  if  so,  then  we  can  see  no  good  reason  why  the 
county  commissioners  should  not  be  allowed  to  levy  an  addi- 
tional amount  of  tax  for  the  current  expenses  of  those  years, 
provided  that  the  two  levies  for  any  one  year  should  not  in  the 
aggregate  exceed  one  per  cent  on  the  valuation.  For  instance, 
suppose  that  in  1875  the  county  commissioners  levied  a  tax  of 
only  five  mills  on  the  dollar  for  the  current  expenses  of  that 
year,  and  suppose  that  such  tax  paid  only  one-half  of  the  cur- 
rent  expenses  of  that  year — then  we  can  see  no  good  reason 
why  the  county  commissioners  should  not  be  allowed  in  1876 
to  levy  another  tax  of  five  mills  on  the  dollar  to  pay  the  other 
half  of  said  current  expenses  of  the  year  1875.  And  we  would 
not  think  that  this  last-mention e'd  levy  would  in  any  manner 
interfere  with  the  power  of  the  commissioners  to  levy  taxes  for 
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the  current  expenses  of  the  year  1876.  Now  whfle  we  would 
think  that  the  plaintiff's  petition  stated  facts  sufficient  to  con- 
stitute a  cause  of  action  for  enjoining  the  collection  of  a  por- 
tion of  the  taxes  mentioned  therein,  still  we  do  not  think  that 
it  stated  facts  sufficient  to  constitute  a  cause  of  action  for  en- 
joining the  collection  of  said  18-mill  tax.  The  petition  did  not 
state  or  attempt  to  state  or  show  what  or  how  much  tax  had 
been  previously  levied  on  or  for  any  one  of  said  previous  years 
to  pay  the  current  expenses  of  such  year.  And  hence  it  did  not 
show  that  the  commissioners  did  not  have  the  power  to  levy 
said  18-mill  tax,  or  at  least  the  main  portion  of  it  And  if 
they  had  the  power  to  levy  any  portion  of  it,  the  plaintiff 
would  have  no  right  to  enjoin  the  collection  of  the  whole  of  it 
The  decree  of  the  court  below  wlis  given  upon  the  petition 
alone  without  any  evidence  being  introduced.  This  was  proper 
enough  so  &r  as  the  petition  stated  facts  sufficient  to  authorize 
the  judgment;  for  the  defendants  were  in  default  for  want  of 
answer.  But  so  &r  as  the  petition  was  defective,  or  did  not 
state  facts  sufficient  to  authorize  the  decree,  the  decree  was 
erroneous;  and  this  would  have  been  so  even  if  evidence  had 
been  introduced,  unless  introduced  by  the  consent  of  both 
parties,  for  there  was  no  issue  in  the  case  requiring  or  author- 
izing the  introduction  of  any  evidence.  All  the  facts  stated 
in  the  petition  were  admitted  by  the  default.  But  the  default 
did  not  admit  anything  not  stated  in  the  petition. 

The  decree  of  the  court  will  be  reversed,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

All  the  Justices  concurring. 
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John  Francis,  State  Treas.,  v.  A.  T.  *  8,  F.  Railroad 

Company. 

1.  Taxing  Railboad  Propkbty,  in  Unorganized  OnmHei;  QmsHtutional  Lam. 
Sec  S7  of  the  tax  law  of  1876,  which  provides  for  the  collection  of  stale* 
taxes  on  railroad  ph)perty  in  the  anorganized  counties  of  the  state,  is 
constitutional  and  valid.  {State  v.  FrancU,  23-406;  Bank  v.  Barber^  2i- 
646;  Newton  v,  Atchuon,  31-156;  Oraham  v.  Oomm'n,  31-478.  As  to  as- 
sessment of  taxes  generally,  see,  R,  B.  v,  Morrit,  7*210;  8/m(h  v.  Commhn^ 
9-800;  B,R.v,  RusteU,  8-661;  Ottawa  v.  Bamey,  10-280;  Lawrence  v.  KiJlr 
lam,  11-508;  fi.  R.  v.  Blake,  0-405;  Comtn'n  v.  Nekon,  1^-242;  Hagaman 
V.  Qmm*r$,  10-305;  Byan  ».  Ckmm*n,  30-101 ;  Treat,  r.  Lqngendyk^,  32-270.] 

f. Section  1  of  article  11  of  the  constitution  of  this  state,  relating 

to  the  subject  of  assessment  and  taxation,  contrasted  with  the  provisions 
on  that  subject  found  in  the  constitutions  of  other  states,  and  explained 
and  construed.  IStaU  v.  Cbmm'rB,  2-61 ;  ^tfnef  v.  Leamvwoirth,  3-186; 
B,  R.  V.  Jforru,  7-221 ;  Waehbam  CoU.  v.  CbmmVi,  8-348;  VaU  v.  Beaek, 
10-214;  St.  Mary'i  CblL  v.  Crowl,  10-440;  Sudeon  v.  QmmWt,  12-144; 
Common  v.  Bunker,  16-504;  CommWe  v.  Nelson,  10-234,  287;  Bank  v.  Barhit, 
S4-^4;  Int.  Co,  v.  WOeh,  20-674;  Durkee  v.  Qmm'n,  20-600;  Qraham  % 
Oonm*r$,  81-477;  Newman  v,  Empcria,  82-460;  B.R.V.  iToins,  82-764.] 

Error  from  Shawnee  District  ChurL 
Injunction,  brought  by  the  A.  T.  ^  S.  F.  MaHroad  Companjf^ 
plaintiff,  against  John  Frcrnds^  as  treasurer  of  state,  defendant 
The  plaintiff's  petition  shows  that  plaintiff  has  been  and  is  the 
owner  of  certain  railroad  property  located  outside  the  limits 
of  any  of  the  organized  counties,  and  situate  and  located 
within  the  limits  of  the  unorganized  counties  of  Foote,  Se- 
quoyah, Hamilton  and  Kearney,  within  the  state  of  Kansas; 
that  said  railroad  property  consists  of  106  miles  and  1,870  feet 
of  right-of-way,  railroad  track,  and  the  stations,  water  tanks 
and  telegraph  lines  connected  therewith,  and  that  said  prop- 
erty so  located  therein  is  of  the  actual  value  of  $400,000;  that 
said  property  is  part  of  a  continuous  line  of  Vailroad  which 
has  been  for  more  than  one  year  last  past  and  is  now  owned 
by  said  plaintiff,  extending  from  and  running  through  the 
organized  counties  of  Atchison,  Jefferson,  Shawnee,  Osage, 
Lyon,  Chase,.  Marion,  Harvey,  Reno,  Rice,  Barton,  Pawnee, 
Edwards,  and  Ford,  and  through  the  said  unorganized  conn^ 
ties  of  Fobte,  Sequoyah,  Hamilton,  and  Kearney,  to  the  west 
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liue  of  the  said  state;  that  the  board  of  railroad  assessors  val- 
ued and  assessed  for  the  purposes  of  taxation  for  the  year 
1876,  said  railroad  property  of  plaintiff  in  the  state  of  Kansas, 
at  the  following  sum  per  mile  for  each  and  every  mile  of  said 
railway  operated  by  it  in  the  state  of  Kansas,  to-wit:  Right- 
of-way,  track,  etc.,  $7,850;  rolling-stock,  $651.80;  other  prop- 
erty, $47.22;  total,  $8,048.52  per  mile;  that  the  valuations  set 
by  said  board  of  railroad  assessors  were  returned  by  the  au- 
ditor of  state  to  the  county  clerk  of  each  and  every  county  in 
which  any  portion  of  its  said  railroad  property  was  then  lo- 
cated ;  that  the  plaintiff,  in  proper  and  apt  time,  paid  the  fiill 
amount  of  one-half  of  all  the  taxes  assessed  and  levied  against 
its  said  railroad  property,  in  each  and  every  organized  county 
of  the  state  wherein  the  same  was  located  and  taxable  for  the 
year  1876;  that  none  of  the  railroad  property  of  the  plaintiff 
was  ever  equalized  by  any  county  board  of  equalization,  or  by 
the  state  board  of  equalization,  for  the  year  of  1876,  the  said 
boards  and  each  of  them  refusing  to  do  so;  that  there  is  now, 
and  has  been  for  more  than  two  years  last  past,  a  large  amount 
of  other  personal  property  belonging  to  other  persons  than  said 
plaintiff,  situated  and  located  in  the  said  unorganized  counties 
of  Foote,  Sequoyah,  Hamilton  and  Kearney,  and  amounting  in 
the  aggregate  to  the  sum  of  $750,000;  that  the  auditor  of  state, 
under  the  provisions  of  sec.  87  of  an  act  entitled  "an  act  to 
provide  for  the  assessment  and  collection  of  taxes,"  approved 
March  4th  1876,  has  made  a  levy  of  tax  for  statfe  purposes  for 
the  year  of  1876  in  said  unorganized  counties  of  Foote,  Se- 
quoyah, Hamilton  and  Kearney, on  the  said  railroad  property  of 
plaintiff,  amounting  in  the  aggregate  to  the  sum  of  $4,750.40; 
that  said  auditor  of  state  has  placed  said  levy  of  said  tax  in 
the  hands  of  tiie  said  defendant,  John  Francis^  as  state  treas- 
urer, for  collection,  and  said  defendant  threatens  to  and  will 
issue  a  warrant  under  his  hand  directed  to  the  sheriff  of  the 
county  of  Shawnee,  and  commanding  said  sheriff  to  levy  the 
whole  amount  of  said  taxes  and  collect  the  same,  with  the  ad- 
ditional per  cent  thereon,  together  with  his  fees  for  collecting 
the  same,  of  the  personal  property  of  said  plaintiff,  unless  the 
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said  defendant  be  restrained  by  the  order  of  this  honorable 
court  from  so  doing.  The  petition  further  stated  and  charged, 
that  no  amount  of  state  taxes  for  the  year  1876  was  appor- 
tioned by  the  state  board  of  equalization  to  the  said  unorgan- 
ized counties  of  Foote,  Sequoyah,  Hamilton  and  Kearney,  or 
to  any  of  them,  for  payment;  that  no  equalization  whatever 
of  the  total  taxable  property  in  said  unorganized  counties,  or 
in  any  of  them,  was  made  by  said  state  board  of  equalization 
for  the  said  year;  that  no  property  whatever  was  return^  to 
said  state  board  of  equalization  for  said  year  from  said  unor- 
ganized counties,  or  any  of  them,  to  be  equalized;  that  the 
amount  of  state  taxes  levied  in  said  unorganized  counties  was 
not  apportioned  according  to  the  valuation  of  the  taxable 
property  therein  for  the  year  1876;  that  the  total  amount  of 
state  taxes  levied  in  said  unorganized  counties  is  the  said  sum 
of  $4,750.40,  levied  upon  the  property  of  the  plaintiff  as  afore- 
said, and  that  plaintiff  and  its  said  property  is  made  to  bear 
the  whole  burden  of  taxation  in  said  uuorganized  counties, 
and  that  all  the  other  property  situate  and  located  therein, 
and  amounting  to  the  said  sum  of  $750,000,  has  been  per- 
mitted to  and  does  entirely  escape  taxation,  and  that  the  said 
tax  levied  on  its  said  property  in  said  unorganized  counties  is 
greater  and  a  larger  rate  per  cent  than  is  levied  on  the  prop- 
erty of  other  person  or  persons  situated  in  said  unorganized 
counties.  Judgment  was  demanded,  that  the  defendant  be 
enjoined  from  collecting  or  attempting  to  collect  said  tax  or 
any  part  thereof  levied  on  the  said  property  of  plaintiff  in 
the  unorganized  counties  of  Foote,  Sequoyah,  Hamilton  and 
Kearney,  or  from  issuing  a  tax  warrant  for  the  collection  of 
the  same,  etc.  The  defendant  demurred,  *^for  that  it  appears 
upon  the  fisice  of  said,  petition  that  such  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  The  district 
court,  at  December  Term  1877,  overruled  the  demurrer;  and 
FrandSj  state  treasurer,  appeals,  and  brings  the  case  here. 

WUlard  Davis,  Attorney-General,  for  plaintiff  in  error. 
Ross  BumSy  and  J.  Q.  Waters^  for  defendant  in  erroi. 
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The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  case  turns  upon  the  constitutionality  of 
section  87  of  the  tax  law  of  1876,  (Laws  of  1876,  p.  67.)  That 
section  reads  as  follows: 

"Sbo.  37.  If  any  of  the  railroad  property  in  this  state  is 
located  outside  the'  limits  of  organized  counties,  it  shall  be  the 
duty  of  the  auditor  of  state  to^  make  a  levy  of  tax  upon  such 
property  for  state  purposes,  the  same  as  is  made  upon  the  other 
taxable  property,  and  place  the  same  in  the  hands  of  the  treas- 
urer of  state  for  collection ;  and  if  such  taxes  be  not  paid  into 
the  state  treasury  on  or  before  the  first  day  of  January  after 
such  taxes  have  been  levied,  then  the  state  treasurer  shall  issue 
a  warrant  under  his  hand,  directed  to  any  sheriff  in  the  state, 
commanding  him  to  levy  the  amount  of  such  unpaid  taxes, 
with  the  additional  per  cent,  thereon,  together  with  his  fees  for 
collecting  the  same,  of  the  personal  properly  of  said  railroad 
corporation  or  company  against  which  such  taxes  are  assessed, 
and  pay  the  same  to  the  state  treasurer;  and  to  return  such 
warrant  within  sixty  days  [from  the  date]  thereof.'* 

Its  constitutionality  is  challenged  under  section  17  of  art  2, 
and  section  1  of  art.  11.  These  provisions  of  the  constitution 
are  as  follows: 

'^  Sec.  17.  All  laws  of  a  general  nature  shall  have  a  uniform 
operation  throughout  the  state;  and  in  all  cases  where  a  gen- 
eral law  can  be  made  applicable,  no  special  law  shall  be  en- 
acted." 

*^Sbc.  1.  The  legislature  shall  provide  for  a  uniform  and 
equal  rate  of  assessment  and  taxation;  but  all  property  used 
exclusively  for  state,  county,  municipal,  literary,  eaucational, 
scientific,  religious,  benevolent,  and  charitable  purposes,  and 

f)ersonal  property  to  the  amount  of  at  least  two  hundred  dol- 
ars  for  each  family,  shall  be  exempt  from  taxation.'' 

Under  decisions  already  made  by  this  court  it  does  not  seem 
to  us  that  any  serious  question  arises  upon  the  first  section 
quoted.  The  State  v.  Hitchcock^  1  Kas.  178;  Beach  v.  Leahy^  11 
Eas.  22,  26.  Under  the  other  section  it  is  insisted  that  a  tax 
to  be  valid  must  be  upon  all  the  property  in  the  taxing  district, 
and  that  in  these  unorganized  counties  no  property  is  taxed 
but  that  of  railroads;  that  the  section  is  unfiftir  and  partial 
legislation,  and  upon  its  face  an  intended  discrimination  against 
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railroads;  that  there  is  an  intentional  omission  of  property  from 
taxation,  and  that  this  vitiates  the  tax  upon  railroads;  and  that 
no  equalization  is  provided  for  as  to  this  property;  and  that 
therefore  the  rate  hecomes  unequal.  Upon  this  question  elab- 
orate arguments  have  been  made  by  the  several  counsel,  and 
many  authorities  cited  from  the  decisions  of  other  states.  The 
inapplicability  of  many  of  these  authorities  will  be  apparent 
further  along,  when  we  come  to  compare  the  provisions  of  our 
own  and  other  constitutions.  By  existing  statutes,  and  indeed 
by  all  legislation  since  the  admission  of  the  state,  the  machin- 
ery for  all  ordinary  assessments  and  taxation  has  been  in  the 
county  organization.  Of  course  then,  in  unorganized  counties 
the  machinery  is  wanting,  and  all  property  therein  escapes  tax- 
ation. At  least  that  is  true  of  all  real  property,  and  all  per- 
sonal property  whose  situs  is  not  changed  by  the  domicile  of 
the  owner.  Since  1869,  however,  the  assessment  and  taxation 
of  railroad  property  has  been  accomplished,  not  through  county 
organization,  but  by  independent  state  machinery.  This  dif- 
ference between  the  two  methods  of  assessment  and  taxation 
has  been  before  this  court,  and  its  constitutionality  affirmed^ 
Qvlf  Bmlroad  Co.  v.  Morris^  7  Kas.  210.  In  other  words,  the 
constitutional  requirement  of  an  equal  and  uniform  rate  of 
assessment,,  does  not  compel  the  use  of  but  a  single  mode  or 
method  of  assessment  Different  kinds  of  property  may  Tie 
assessed  in  differejit  modes,  and  by  different  officers,  provided 
only  that  the  rate  at  which  these  different  officers  are  reqiiired 
to  make  their  assessments  is  uniform,  and  the  same  for  all. 

The  freedom  from  taxation  of  property  other  than  railroad 
property  in  the  unorganized  counties  under  the  act  of' 1876, 
arises  in  the  same  manner  as  the  freedom  of  all  property  in 
such  counties  under  prior  statutes,  and  that  is,  through  the 
failure  to  provide  machinery  for  reaching  it  The  question 
therefore  is,  whether  the  failure  to  provide  machinery  for  col- 
lecting taxes  on  all  the  property  in  the  unorganized  counties 
renders  unconstitutional  the  means  employed  to  collect  taxes 
on  a  portion  of  said  property,  and  invalidates  the  tax  attempted 
to  be  collected  by  such  means.    The  question  is  a  difficult  one. 
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A  negative  answer  seems  to  conflict  with  the  general  idea  of 
uniformity^  which  common  justice  as  well  as  the  general  un- 
derstanding of  both  legislatures  and  courts  places  as  the  foun- 
dation of  all  valid  taxation.  But  an  affirmative  answer  if 
carried  to  its  logical  results  produces  an  efiect  so  startling,  and 
so  fatal  to  all  taxation  from  the  commencement  of  our  state 
history,  as  to  compel  the  clearest  conviction  of  its  truth  before 
it  can  be  given.  It  is  a  general  proposition  to  which  all  will 
yield  a  ready  assent,  that  taxation  must  be  equal  and  uniform; 
but  that  this  general  proposition  has  some  limitations.  See 
the  opinion  in  the  case  of  Comm^rs  of  Ottawa  Co.  v.  Ndaon^  re- 
cently filed;  (anity  284.)  Notice  a  moment  to  what  results  an 
arbitrary,  strict,  and  technical  enforcement  of  this  rule  will 
lead.  There  never  has  been  a  time  since  the  admission  of  the 
state  when  there  were  not  within  its  limits  unorganized  couu- 
ties;  never  a  time  when  there  was  not  property,  real  and  per- 
sonal, in  such  counties;  and  never  a  time,  prior  to  this  act  of 
1876,  when  such  property  (at  least  the  real  property)  was  made, 
through  the  taxing  machinery,  to  contribute  to  the  support  of 
the  state  government.  In  other  words,  the  state  has  never 
provided  the  machinery  for  taxing  all  the  property  subject  to 
taxation  within  the  limits  of  the  taxing  district,  that  is,  the 
district  to  be  protected  by  and  to  receive  the  benefit  of  the  tax. 
Has  this  failure  invalidated  the  state  tax  all  these  years,  all  the 
proceedings  for  the  collection  of  taxes,  and  all  the  titles  founded 
upon  such  tax  proceedings?  But  it  may  be  said  that  this  re- 
sult can  be  obviated  by  holding  that  for  state  taxes  the  taxing 
district  is  only  the  organized  counties.  But  by  what  authority 
can  the  legislature  divide  the  state  into  two  districts  and  say 
that  one  of  such  districts  shall  assume  the  entire  burden  of  the 
state  government?  Could  it  enact  that  for  the  county  of 
Shawnee  the  taxing  district  should  be  the  city  of  Topeka,  and 
the  entire  burden  of  supporting  the  county  government  cast 
upon  this  small  territorial  portion  of  the  county?  Is  the  exteot 
of  the  taxing  district  a  matter  of  mere  arbitrary  enactment? 
Clearly  not;  for  if  so,  all  restriction  would  be  lost,  and  the 
idea  of  uniformity  in  taxation  would  be  but  the  baseless  &bTic 
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of  a  dream.  It  is  said  by  Cooley  in  his  work  on  Const.  Lim., 
p.  504,  '^that  the  legislature  have  no  power  to  arrange  the  tax- 
ing districts  arbitrarily,  and  without  reference  to  the  great 
fundamental  principle  of  taxation;  that  the  burden  must  be 
borne  by  those  upon  whom  it  justly  rests."  But  conceding 
for  the  argument,  that  the  legislature  has  power  arbitrarily  to 
limit  the  extent  of  the  taxing  district,  and  that  by  implication 
it  has  limited  the  state  taxing  district  to  the  organized  counties 
— that  this  in  nowise  conflicts  with  the  constitutional  restric- 
tions, and  that  upon  this  the  state  taxes  hitherto  levied  can  be 
sustained,  and  what  then?  Does  it  not  follow,  that  there  is  a 
large  portion  of  territory  outside  the  state  taxing  district,  and 
yet  within  the  jurisdiction  of  the  state,  and  under  the  control 
of  the  legislature?  May  not  the  legislature  prescribe  ihe  con- 
ditions upon  which  state  protection  will  be  afforded  to  property 
in  that  territory?  And  what  section  of  the  constitution  limits 
the  extent  and  character  of  such  conditions?  Briei9y,  it  may 
be  stated,  that  the  unorganized  counties  are  necessarily  a  part 
of  the  state  taxing  district,  or  they  may  be  excluded  by  legis- 
lative action;  if  the  former,  then,  if  the  claim  of  the  counsel 
is  correct,  that  a  failure  to  provide  for  taxing  all  the  property 
in  the  taxing  district  is  fatal  to  the  tax,  there  has  been  hitherto 
no  valid  state  tax;  if  the  latter,  then  the  property  in  those 
counties  is  outside  the  taxing  district,  yet  subject  to  taxation; 
and  where  is  the  constitutional  restriction  on  the  power  of  the 
legislature? 

It  is  doubtless  true,  that  results  do  not  change  rules,  and 
that  consequences  may  not  be  invoked  to  overthrow  estab- 
lished principles,  and  that  courts  may  not  disregard  plain  con- 
stitutional requirements  to  save  from  the  injurious  effects  of 
illegal  legislative  action ;  but  surely,  the  fact  tiiat  during  these 
sixteen  years  of  state  taxation,  the  validity  of  no  state  tax  has 
ever  been  challenged  on  the  ground  that  the  machinery  for 
assessment  and  taxation  plainly  leaves  unreached  for  taxation 
a  portion  of  the  property  within  the  state,  the  taxing  district, 
is  evidence  of  no  little  value,  that,  by  the  common  judgment 
of  all,  the  constitutional  provision  above  quoted  does  not  re- 
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quire  each  constrnction.  Bat  if  it  be  not  unconBtitntional  to 
relieve  all  property  in  the  unorganized  counties  from  state 
taxation,  is  it  any  more  unconstitutional  to  relieve  only  a  part 
of  such  property?  Does  the  law  become  more  unconstitn- 
tional  the  nearer  it  approaches  to  a  full  compliance  with  the 
strict  letter  of  the  constitution?  Again,  it  must  be  noticed 
that  the  maintenance  of  a  county  organization  is  attended 
with  expense;  that  the  jion-organization  is  due  to  the  lack  oi 
population;  and,  by  implication,  of  property  sufficient  to 
justify,  in  the  judgment  of  the  legislature,  tiie  carrying  oi 
such  a  burden.  It  may  well  be  presumed,  that  in  these  out- 
lying portions  of  the  state  the  expense  of  the  machinery  foi 
collection  would  exceed  the  amount  of  taxes  collected.  Now 
in  order  to  secure  valid  state  taxation  in  the  inhabited  por- 
tions, must  the  state,  at  an  expense  exceeding  the  proceeds, 
extend  its  tax  machinery  out  among  the  few  settlers  scattered 
over  the  plains  in  our  western  frontier?  That  would  simply 
add  to  the  burden  of  the  settled  portion  of  the  state,  and  be 
but  a  sacrifice  of  the  substance  f6r  the  shadow.  It  must  be 
borne  in  mind,  that  the  constitution  was  designed  as  a  perma- 
nent instrument;  that  it  contemplated  a  state,  all  whose  terri- 
tory was  inhabited;  and  without  descending  into  minute 
details,  or  covering  every  possible  contingency,  sought  to  pre- 
scribe general  and  enduring  rules.  It  is  nd  sliding-scale  with 
varying  provisions  for  vacant  plains  and  inhabited  localities. 
A  constitution  is  for  citizens,  not  for  prairies;  for  a  com- 
munity, and  not  for  a  desert.  In  the  very  nature  of  things 
large  discretion  must  be  left  to  the  legislature  as  to  what  pro- 
visions should  be  made  for,  and  what  obligation  cast  upon, 
those  who  push  out  beyond  the  limits  of  organised  counties 
and  commence  the  work  of  reclaiming  the  desert.  Not  that 
the  constitution  is  without  force,  and  the  legislature  supreme 
in  unorganized  counties,  but  that  a  constitutiontil  provision 
which  evidently  rests  upon  the  assumption  of  a  full,  civil,  and 
political  organization  of  community  is  not  to  be  extebded  into 
a  region  destitute  of  such  organization. 
And  again:  It  is  settled  here  as  elsewhere,  that  taxation 
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by  license  does  not  conflict  with  the  constitutional  requirement 
of  uniformity,  although  in  the  nature  of  things  it  is  a  burden 
tipon  but  a  portion  of  the  community.  {Fretwdl  v.  City  of  Troy^ 
18  ^^»A.  271.)  The  tax  before  us  is  not  in  form  a  license-tax, 
but  in  substance  and  practical  effect  is  very  like  it.  It  is  a  tax 
upon  property  in  one  employment,  and  a  tax  graduated  to  the 
amount  of  such  property  belonging  respectively  to  the  various 
parties  engaged  in  such  employment.  The  result  would  be 
the  same,  both  to  the  state  and  the  railroad,  if  the  legislature 
had  enacted  that  railroads  should  in  lieu  of  all  state  taxes  pay 
a  license-tax  of  so  much .  per  mile. '  We  would  not  be  under- 
stood however  as  asserting  that  a  mere  similarity  of  results 
changes  an  ordinary  tax  on  property  into  a  license-tax,  or  that 
there  is  no  essential  distinction  between  the  two,  or  that 
the  ^ax  before  us  is  not  a  property-tax.  We  have  noticed  the 
similarity  between  this  and  a  license-tax,  and  the  settled  valid- 
ity of  the  latter,  to  indicate  the  limiti^tions  on  a  strict  and 
technical  construction  of  the  constitutional  provision,  and  how 
those  limitations  in  principle  touch  the  case  before  us.  It 
bears  upon  the  objection  that  this  is  partial  and  oppressive 
legislation  and  therefore  void.  Every  license-tax  upon  any 
calling  or  profession  is  in  one  sense  partial  and  oppressive;  it 
is  not  a  burden  cast  upon  the  whole  community  alike,  but  only 
upon  oiie  class;  yet  the  power  of  the  legislature  in  this  respect 
is  conceded,  and  when  this  burden  is  cast  upon  corporations 
who  receive  from  the  state  special  privileges,  the  justice  of  the 
tax  is  often  as  clear  as  the  legality  is  undoubted. 

Still  again:  It  seems  to  be  assumed  by  counsel,  that  the 
legislature  cannot  legally  exempt  any  property  from  taxation 
other  than  that  expressly  named  in  the  constitution.  Is  this 
true?  There  is  in  terms  no  prohibition  on  such  exemption; 
and  as  to  personal  property,  the  language  of  the  constitution 
seems  to  imply  the  existence  of  a  power  to  exempt.  It  says, 
*' all  property  used,  *  *  *  and  personal  property  to  the 
amount  of  at  least  two  hundred  dollars  for  each  family,  shall 
be  exempted  from  taxation."  In  other  words,  the  amount  of 
pereional  property  to  be  exempted  is  not  fixed.    It  must  be  at 
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least  two  hundred  dollars  for  each  family,  and  it  may  be  as 
much  more  as  the  legislature  shall  determine.  It  may  be  well 
at  this  time  to  notice  the  language  of  the  constitutions  of 
some  of  the  other  states  from  whose  decisions  counsel  have 
made  quotations.     In  Ohio  the  language  is: 

^^Laws  shall  be  passed  taxing  by  a  uniform  rule  all  moneys, 
credits,  investments  in  bonds,  stacks,  joint-stock  companies,  or 
otherwise,  and  also  all  real  and  personal  property,  according 
to  its  true  value  in  money;  but  burying  grounds,  *  *  *  and 
personal  property  to  an  amount  not  exceeding  in  value  two 
hundred  aoUars  for  each  individual,  may  by  general  laws  be 
exempted  from  taxation." — (Const.  1850,  art.  12,  §2.) 

In  this  will  be  seen  express  direction  to  tax  all  properly,  and 
exemptions  are  permissive  only,  and  limited.  So  also  in  In- 
diana, where  the  language  is — 

'^  The  general  assembly  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation,  and  shall  prescribe 
such  regulations  as  sh^ll  secure  a  just  valuation  for  taxation  of 
all  property,  both  real  and  personal." — (Const  1851,  art  10, 

u.) 

The  first  clause  of  this  section,  it  will  be  seen,  is  like  the 
first  clause  of  the  section  quoted  from  our  own  constitution, 
but  is  followed  by  language  requiring  a  valuation  of  aR  prop- 
erty. The  constitution  of  Florida  is  similar,  (Const  1868,  art 
12,  §1,)  as  well  as  that  of  Nevada,  (Const  1864,  art  10,  §1,) 
as  well  as  Oregon,  (Const  1857,  art.  9,  §  1,)  and  that  of  South 
Carolina,  (Const.  1868,  art  9,  §  1.)  In  Arkansas  the  constitu- 
tion provides,  that — 

^'Laws  shall  be  passed  taxing  by  a  uniform  rule  all  money, 
credits,  investments  in  bonds,  joint-stock  companies,  or  other- 
wise, and  also  all  real  and  personal  property  according  to  its 
true  value  in  money.*' — (Const  1868,  art  10,  §  2.) 

The  constitution  of  California  provides,  art  11  S 18  : 

<^  Taxation  shall  be  equal  and  uniform  throughout  the  state. 
All  property  in  this  state  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law." 

In  Illinois: 

'^  The  general  assembly  shall  provide  such  revenue  as  may 
be  needfm,  levying  a  tax  by  valuation  so  that  every  person  and 
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corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his, 
her,  or  its  property." — (Const  1870,  art.  9,  §7.) 

In  Louisiana: 

^'Taxation  shall  be  equal  and  uniform  throughout  the  state. 
All  property  shall  be  taxed  in  proportion  to  its  value,  to  be  as- 
certained as  directed  by  law." — (Const.  1868,  art.  118.) 

Li  Minnesota: 

'^Laws  shall  be  passed  taxing  all  moneys,  *  *  *  and  also 
all  real  and  personal  property  according  to  its  true  value  in 
money;  but  public  burying  grounds,  ♦  ♦  ♦  and  personal 
property  to  an  amount  not  exceeding  in  value  two  hundred 
dollars  for  each  individual,  shall  by  general  laws  be  exempt 
from  taxation."— (Const  1857,  art.  9,  §8.) 

Li  Mississippi: 

^^  Taxation  shall  be  equal  and  uniform  throughout  the  state. 
All  property  sl^all  be  taxed  in  proportion  to  its  value,  to  be  as- 
certained  as  directed  by  law."— (Const  1868,  art  12,  §20.) 

In  Missouri : 

^^"So  property,  real  or  personal,  shall  be  exempt  from  taxa^ 
tion,  except  such  as  may  be  used  exclusively  for  public  schools, 
and  such  as  may  belong  to  the  United  States  and  to  this  state, 
to  counties,  or  to  municipal  corporations  in  this  state."— 
(Const  1865,  art  11,  §16.) 

The  constitution  of  Korth  Carolina  is  similar  to  that  of  Ar« 
kansas.  (Const.  1868,  art  5,  §8.)    In  Tennessee  it  is  this: 

"All  property,  real,  personal,  and  mixed,  shall  be  taxed;  bul 
the  legislature  may  except  such  as  may  be  held  by  the  state,  by 
counties,  *  *  *  and  shall  except  one  thousand  dollars  worth 
of  personal  property  in  the  hands  of  each  taxpayer.  *  *  * 
All  property  shall  be  taxed  according  to  its  value,  *  *  *  so 
that  taxes  shall  be  equal  and  uniform  throughout  tlie  state." — 
(Const  1870,  art  2,  §28.) 

In  Virginia: 

"  Taxation,  except  as  hereinafter  provided,  *  *  *  shall  be 
equal  and  uniform;  and  all  property,  both  real  and  personal, 
shall  be  taxed  in  proportion  to  its  value." — (Const  1870,  art 
10,  §1.) 

The  constitution  of  West  Virginia  is  similar  to  that  of  Viiv 
ginia  in  this  respect  (Const  1861,  art.  8,  §1.) 
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In  all  tliese  provisions  will  be  noticed  either  an  express 
direction  to  tax  all  property,  or  an  express  prohibition  on  ex- 
empting any  other  than  certain  specified  property.     Our  con- 
stitation  contains  neither.    Does  it  mean  the  same,  without, 
as  those  do,  with?    The  positive  language  of  these  several  sec- 
tions, sustains  if  it  does  not  compel  the  positive  assertions  of 
the  various  decisions  cited  by  counsel.    Those  decisions  rest 
upon  the  clear  commands  and  prohibitions  of  the  constitution 
upon  which  they  were  based,  and  are  therefore  only  of  limited 
and  qualified  application  here.    We  do  not  wish  to  be  under- 
stood as  intimating  that  there  is  no  restriction  on  legislative 
action  in  the  matter  of  taxation.    Underlying,  all  valid  taxation 
rests  the  principle  of  uniformity,  a  principle  whose  existence  is 
implied  if  not  in  positive  and  express  terms  enjoined  by  the 
provisions  of  our  constitution.    But  in  practicfd  operation,  a 
general  rule  or  principle  is  often  limited  by  some  other  general 
rule  or  principle,  or  by  the  fiacts  and  conditions  under  which 
its  application  is  invoked.     And  sometimes  it  happens  that  a 
general  rule  is  given  its  truest  and  most  thorough  enforcement 
by  an  apparent  disregard  in  minor  and  temporary  matters  of 
its  mandates.     Thus  it  may  be  that  uniformity  in  the  burden 
of  taxation,  will  be  secured  in  the  truest  and  best  sense  by  not 
attempting  to  extend  the  machinery  of  taxation  into  the  unor- 
ganized counties  where  the  expense  of  the  machinery  may 
exceed  the  proceeds  of  the  tax;  and  this  being  so,  the  principle 
of  uniformity  is  in  no  just  sense  overthrown  or  disregarded  by 
leaving  the  property  in  those  counties  untaxed.    In  a  limited 
sense  it  may  be  said,  that  there  is  a  disregard  of  the  obligations 
of  uniformity  because  there  is  no  attempt  to  reach  all  property; 
but  in  a  higher  and  better  sense,  it  is  clear  that  there  is  secured 
an  equality  and  uniformity  in  the  burden  of  taxation.    The 
spirit  is  present,  though  the  letter  may  be  wanting. 

Again:  If  two  methods  of  assessment  may  be  pursued,  one 
for  ordinary  property,  cumbersome  and  expensive,  the  other 
for  a  particular  class  of  property,  simple  and  inexpensive,  must 
the  two  modes  be  extended  equally  throughout  the  state  in 
order  to  secure  a  true  uniformity?    May  not  that  uniformity 
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require  that  all  property  throughout  the  state  that  can  be 
reached  for  taxation  at  a  cost  less  than  the  proceeds  of  the  tax 
should  be  so  reached?  and  in  the  settlement  of  the  unorgan- 
ized .counties,  may  not  the  time  come  when  the  one  kind  of 
property  may  be  so  reached  by  the  special  method  of  assess- 
ment, while  general  property  could  not  be  so  reached  by  the 
ordinary  method?  Would  not  the  obligations  of  uniformity 
then  not  only  justify  but  even  virtually  compel  the  taxation  of 
that  particular  class  of  property  ? 

A  final  objection  is,  that  the  assessment  never  comes  for  re- 
view before  any  board  of  equalization.  There  being  no  county 
organization,  no  county  or  other  local  taxes,  the  lack  of  a 
county  board  of  equalization  is  wholly  immaterial.  So  far  as 
the  other  board  of  equalization  is  concerned,  its  function  is  to 
equalize  the  assessments  returned  from  the  several  counties. 
Such  a  tribunal  doubtless  subserves  a  wise  purpose  in  that  it 
prevents  any  county  from  shirkipg  its  just  proportion  of  the 
burdens  of  the  state  government  by  grossly  inadequate  as- 
sessments. But  such  a  tribunal  is  not  inherently  essential 
to  valid  taxation.  Its  existence  is  not  enjoined  by  any  sec- 
tion of  the  constitution.  It  is  the  mere  creature  of  legisla- 
tive action;  and  if  wholly  abolished  its  decease  would  work 
no  hindrance  to  legal  taxation.  It  would  mean  simply,  that 
the  legislature  was  content  to  accept  the  assessment  by  the 
local  officers  as  final  for  purposes  of  state  as  well  as  local  taxa- 
tion. {McMidlan  tu  Anderson^  U.  S.  Sup.  Ct^  16  Albany  Law  J., 
p.  885.)  But  as  to  railroad  property,  there  is  no  original  as* 
sessment  by  local  officers.  It  is  ma4e  primarily  by  a  state 
board.  The  inequalities  of  local  assessments  as  to  ordinary 
property,  sought  to  be  corrected  by  a  state  board  of  equaliza- 
tion, are  avoided  by  the  single  assessment  for  the  state  of  all 
railroad  property  by  a  state  board  of  assessors.  We  forbear 
any  inquiry  as  to  those  questions,  about  which  counsel  for  de- 
fendant in  error  seem  to  disagree,  as  to  the  power  of  the  county 
board  of  equalization  over  the  assessments  of  railroad  prop- 
erty, and  the  efiect  of  a  change  of  the  valuation  of  any  county 
by  the  state  board  upon  such  assessment     Such  inquiry  does 
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not  seem  essential  to  a  determination  of  questions  involved 
hereiD.  We  hold,  and  that  is  all  that  is  necessary  for  this  case,  * 
that  where  the  rate  of  taxation  is  fixed  by  legislative  enact- 
menty  where  the  assessment  of  all  of  a  particular  kind  of  prop- 
erty throughout  the  state,  such  as  railroad  property,  is  made 
by  a  single  state  board  of  assessors,  and  where  a  part  of  such 
property  is  in  the  unorganized  counties  in  which  is  no  ma- 
chinery for  or  attempt  to  collect  local  taxes,  and  therefore  no 
county  board  of  equalization,  that  a  failure  to  provide  for  a  re- 
examination of  assessments  of  such  property  in  such  unorgan- 
ized counties,  or  an  equalization  thereof  by  a  state  board  of 
equalization,  does  not  render  the  tax  void« 

We  shall  not  prolong  this  opinion  further.  The  case  has 
been  before  us  for  several  months,  and  the  subject  of  repeated 
consultations,  and  frequent  examinations.  The  conclusions 
which  we  have  reached  are  by  no  means  entirely  satisfactory  to 
us.  We  hold  the  section  to  be  constitutional  and  valid,  not 
because  it  is  clear  to  us  that  it  is  so,  but  because  it  is  not  clear 
to  us  that  it  is  not  And  the  benefit  of  the  doubt  must  be 
given  to  the  law.  The  question  would  be  different  if  discrim- 
ination was  attempted  between  property  in  unorganised  coun- 
ties, or  if  the  constitution  did  not  contain  but  a  single  provision 
which  seems  to  imply  and  rest  upon  the  assumption  of  organ- 
ized communities. 

The  judgment  of  the  district  court  must  be  reversed,  and  the 
case  remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

All  the  Justices  concurring. 
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Lbavenwobth,  Lawrence  &  Galveston  Bld.  Go.  v.  John 

Van  Biper. 

1.  Amskoxbmt  of  Plbadino.  WUhout  Notice  to  Advene  Party.  It  Ib  error 
for  a  court  to  allow  a  pleading  to  be  amended  in  a  material  respect,  and 
then  to  render  judgment  thereon  in  the  absence  of  the  adverse  party, 
and  without  any  notice  to  him.  [Haight  v.  Sohuek,  6-102;  Alvey  v.  WUeon, 
9-401 ;  R.E.V.  McEeynolds,  24-368;  JR.  E.  «.  RichoUtm,  81-28.] 

% And  such  amendment  is  erroneous,  even  where  the  action 

'  originated  in  a  justice's  court,  and  the  amendment  relates  only  to  the 
amount  claimed  by  plaintiff  as  attorney-fees  recoverable  in  the  action. 
[i2.  J2. «.  Mower,  16-573,  and  cases  cited;  KB.  v.  Yang,  16-583  ] 

Error  from  Allen  District  OowrU 
All  necessary  &ct8  and  proceedings  are  stated  in  the  sab* 
joined  opinion.    The  district  court  at  July  Term  1876,  gave 
judgment  in  favor  of  Van  Biper^  plaintiff,  and  the  Railroad 
Company  brings  the  case  here. 

8.  0.  Thacher,  for  plaintiff  in  error. 
John  Martin^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  This  action  was  originally  commenced  in  a 
justice's  court.  The  plaintiff  filed  a  bill  of  particulars  therein, 
claiming  $25  as  damages  for  a  cow  alleged  to  have  been  killed 
by  the  defendant  railroad  company,  and  $25  as  attorney-fees 
for  the  prosecution  of  the  action.  A  summons  was  issued 
with  the  following  indorsement  thereon,  to-wit: 

^'If  defendant  fails  to  appear,  plaintiff  claims  judgment  the 
sum  of  $25,  and  costs  of  suit,  ana  an  attorney -fee  of  $25.'' 

This  indorsement  was  made  in  pursuance  of  that  provision 
in  the  justice's  act  which  reads  as  follows: 

^*  There  shall  be  indorsed  on  the  writ  the  amount  for  which 
the  plaintiff  will  take  judgment  if  the  defendant  fail  to  appear. 
If  the  defendant  fail  to  appear,  judgment  shall  not  be  rendered 
for  a  larger  amount  and  the  costs." — Gten.  Stat.  777,  §11; 
(id.,  page  641,  §59.) 
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At  the  time  set  for  trial  both  parties  appeared.  The  de- 
fendant then  procured  a  continuance  of  the  case  to  a  subse- 
quent time.  At  this  subsequent  time  the  plaintiff  appeared, 
but  the  defendant  failed  to  make  any  appearance.  Evidence 
was  then  introduced,  and  the  justice  rendered  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  for  |25  dam- 
ages, and  $25  attorney-fees,  and  costs.  Afterward  the  defend- 
« ant  appealed  to  the  district  court  In  the  district  court  the 
case  came  regularly  on  for  trial.  The  plaintiff  again  appeared, 
but  the  defendant  again  made  no  appearance.  A  jury  waa 
impanneled,  and  evidence  was  introduced.  The  plaintiff  then, 
with  leave  of  the  court,  amended  his  bill  of  particulars  so  a3 
to  make  the  same  conform  to  the  facts  proved.  This  amend- 
ment consisted  merely  in  changing  the  claim  of  $25  for  attor- 
ney-fees to  $40  for  attorney-fees.  The  jury  then  upon  said 
evidence,  and  said  amended  bill  of  particulars,  rendered  their 
verdict  in  favor  of  the  plaintiff  and  against  the  defendant  for 
$58.75  in  the  aggregate,  but  did  not  state  how  much  of  the 
same  was  for  killing  said  cow,  or  how  much  thereof  was  for 
attorney-fees.  But  as  the  record  shows  that  the  plaintiff 
amended  his  bill  of  particulars  so  as  to  make  the  same  con- 
form to  the  facts  proved,  and  so  also  as  to  make  the  amount  of 
his  claim  for  attorney-fees  $40,  instead  of  $26,  therefore  $40  of 
the  amount  for  which  the  jury  rendered  their  verdict  must 
have  been  for  attorney-fees,  and  the  balance  of  said  amount, 
to-wit,  $18.75,  must  have  been  for  damages  for  killing  said  cow. 
The  court  below  rendered  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  said  amount  of  $58.75,  and  the 
defendant  now  brings  the  case  to  this  court  for  review. 

We  think  the  court  below  committed  error  in  permitting 
the  plaintiff  to  amend  his  said  bill  of  particulars  in  the  ab- 
sence of  the  defendant  and  its  counsel,  and  without  any  no- 
tice to  either.  (Alvey  v,  Wilson^  9  Kas.  401.)  The  amendment 
in  this  case  operated  as  a  violation  of  the  spirit  if  not  the  let- 
ter of  said  section  69  of  the  civil  code,  and  said  section  11  of 
the  justices  code.  The  defendant  made  no  appearance  at  the 
time  of  the  trial;  and  yet  the  plaintiff  by  virtue  of  this  amend- 
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ment  took  judgment  for  a  greater  amount  than  waa  indorsed 
on  his  snmmons* 

Aside  from  the  foregoing  sections  such  an  amendment 
Tvould  hardly  be  proper.  It  would  be  a  very  dangerous  prac- 
tice that  would  allow  parties  to  amend  their  pleadings  in  ma- 
terial respects  in  the  absence  of  the  adverse  parly,  and  without 
any  notiee  to  such  adverse  party.  If  the  adverse  party  is 
present  at  the  time  the  amendment  is  made,  of  course  he  re- 
ceives notice;  but  if  he  is  absent,  then  before  the  amendment 
should  be  made,  or  at  least  before  it  should  be  acted  upon,  no- 
tice thereof  should  be  specially  served  upon  the  adverse  party. 
It  is  clear,  under  the  code,  that  a  plaintiff  could  not  amend 
his  petition  at  any  time  before  the  answer  is  filed,  whether  the 
time  for  filing  the  answer  has  yet  expired,  or  not,  without 
serving  a  copy  of  the  amendment  upon  the  defendant.  (Gen. 
Stat.  654,  §  186.)  And  the  plaintiff  certainly  has  no  greater 
right  to  amend  his  petition  or  pleading  after  the  answer  is 
filed,  than  before.  In  the  present  case,  no  answer  or  pleading 
of  any  kind  was  filed  by  the  defendant.  Indeed,  no  pleading 
of  any  kind  was  filed  by  either  party  except  said  bill  of  par- 
ticulars and  amended  bill  of  particulars.  It  was  not  necessary 
however  for  the  defendant  to  file  any  pleading;  for,  as  we 
have  before  stated,  the  action  was  commenced  in  a  justice's 
court  In  a  justice's  court  a  bill  of  particulars  can  be  amended 
only  **when,  by  such  amendment,  substantial  justice  will  be 
promoted."  (Gen.  Stat  791,  §  74.)  And  in  the  district  court, 
pleadings  can  be  amended  only  as  follows:  *^The  court  may 
before  or  after  judgment,  in  ftirtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  pleading,  process 
or  proceeding,"  etc.  (Gen.  Stat  666,  §  189.)  Within  the  limi- 
tations  above  mentioned  the  district  court  may  allow  a  party 
to  amend  his  pleading,  and  may  allow  him  to  amend  so  as  to 
"conform  the  pleading  *  *  ♦  to  the  facts  proved."  This  the 
district  court  may  do  under  said  section  189  of  the  civil  code. 
But  we  do  not  think  that  the  district  court  has  authority  to 
allow  any  pleading  to  be  amended  except  within  the  foregoing 
rules.    Before  an  amendment  of   any  pleading  should  be 
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allowed  it  should  tend  to  promote  justice;  it  should  be  in 
furtherance  of  justice,  and  should  be  made  only  on  proper 
terms.  Now  it  can  hardly  be  claimed  in  any  case  that  a  ma- 
terial amendment  of  a  pleading,  made  in  the  absence  of  the 
adverse  party,  and  without  any  notice  to  him,  would  be  ia 
furtherance  of  justice,  or  would  tend  to  promote  justice.  It 
would  hardly  tend  to  promote  justice  for  a  party  who  has  set 
forth  one  statement  of  £Acts,  or  made  one  claim  in  his  plead- 
ing, to  be  allowed,  after  he  finds  that  the  other  party  is  absent, 
and  without  notice  to  such  other  party,  to  set  forth  another 
statement  of  facts,  or  make  another  and  difierent  claim  in  his 
pleading.  It  would  hardly  be  fair  for  a  party  who  has  notified 
the  other  party  by  his  pleading  that  he  claimed  $25  as  attorney- 
fees,  afterward,  in  the  absence  of  the  other  party,  and  without 
giving  such  other  party  any  notice,  to  so  amend  his  pleading 
as  to  claim  $40  as  attorney-fees,  and  take  judgment  for  that 
amount.  Every  person  should  have  his  day  in  court.  Every 
person  should  have  an  opportunity  of  litigating  the  exact  mat- 
ter or  claim  upon  which  the  judgment  affecting  his  rights  is 
finally  rendered.  But  if  one  party  may,  in  the  absence  of  and 
without  notice  to  the  other  party,  amend  his  pleading  in  a  ma- 
terial respect,  and  take  judgment  thereon,  then  he  may  set  up 
a  new  claim  in  lus  pleading  and  obtain  judgment  thereon 
without  the  other  party  ever  having  any  opportunity  to  dis- 
pute or  to  litigate  such  claim.  This  would  certainly  not  be 
the  way  that  justice  should  he  administered,  and  it  is  not  the 
way  that  justice  is  usually  administered. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  further  proceedings. 

All  the  Justices  concurring. 


Digitized  by 


Google 


JULY  TERM,  1877.  821 

Building  AssociatioB  v.  Thompaon. 

8t.  Joseph  ft  Kansas  Loan  ft  Building  Association  v. 
William  Thompson  et  oL 

h  LoAN-AKD-BuiLDiNO  ASSOCIATIONS;  Uswy;  hUerefi  Reoo/wrMe.  Where  a 
loan-and-building  association,  organized  under  the  laws  of  this  state, 
loans  its  funds  on  a  note  and  mortgage  executed  by  persons  not  mem- 
bers of  the  association,  such  loan  is  not  exempt  from  the  provisions  ot 
the  statute  r^ulating  interest  on  money,  and  the  association  cannot 
recover  in  any  court  more  than  twelve  per  cent  interest  thereon  per 
annum. 

2.  Tender;  OanceQation  of  Note  and  Mortgage,    Where  T.  and  wife 

obtain  from  a  loan-and-building  association  incorporated  under  the  laws 
of  the  state,  the  sum  of  $765  on  a  note  ^ven  for  $1,500  secured  by  a 
mortgage  on  real  estate,  and  such  parties  are  not  members  of  the  asso- 
elation,  and  there  are  no  recitals  in  the  note  or  mortgage  of  any  mem- 
bership, the  makers  thereof  are  entitled  to  a  return  of  the  note  and 
mortgage  on  payment  of  the  amount  due  on  the  note;  and  such  associa- 
tion may  be  compelled  to  surrender  up  the  note  and  mortgage  to  the 
makers  thereof  on  a  tender  being  made  to  it  of  the  money  actually 
obtained  with  interest  thereon  at  the  rate  of  twelve  per  cent  per 
annum. 

I. Findings,  Supported  by  Sufficient  Evidence.    In  a  suit  where  the 

main  question  of  £EU!t  at  issue  is,  whether  the  makers  of  the  note  and 
mortgage  are  members  of  the  corporation,  and  where  it  appears  they 
have  signed  no  writings  estopping  them  from  denying  such  member- 
ship, the  controversy  is  to  be  settled  like  any  other  issue  of  fact;  and 
where  the  court  finds  upon  the  evidence  that  such  persons  are  not  mem- 
bers of  Baid  association,  and  there  is  evidence  to  sustain  the  finding, 
although  the  preponderance  of  evidence  is  otherwise,  this  court  will  not 
disturb  a  judgment  based  upon  such  finding  of  &ct.  IHobsan  v.  Ogden, 
16^388,  and  cases  cited.] 

Error  from  Marshall  District  OourL 

Action  by  Thompson  and  wife  to  compel  the  Loan-and- 
Building  Association  to  surrender  and  deliver  up  a  certain  note 
and  mortgage  given  by  plaintiffs  to  defendant.  All  the  facts 
are  set  forth  in  the  opinion,  infra.  The  district  court,  at  De- 
cember Term  1875,  gave  judgment  in  favor  of  plaintiffs,  as 
prayed  for,  and  the  Loan-and-BuHding  Association  brings  the 
case  here. 

W.  W.  Guthrie,  for  plaintiff  in  error. 

J.  D.  Brumbaugh^  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

HoRTOK,  C.  J. :  On  the  6th  of  December  1872,  the  defend- 
ants in  error  executed  and  delivered  to  plaintiff  in  error  the 
following  instrument  of  writing,  to-wit: 

''$1,600.  Dbcbmbbr  6tb,  1872. 

*'  We  promise  to  pay  the  Sidnt  Joseph  and  Kansas  Loan- 
and-Building  Company,  or  order,  fifteen  hundred  dollars,  for 
value  received,  witn  interest  at  ten  per  cent  per  annum,  said 
interest  payable  monthly  on  the  first  Monday  of  each  month, 
according  to  tiie  rules  and  reflations  of  the  said  Saint  Joseph 
and  Kansas  Loan-and-Building  Company.     Said  interest  and 

grincipal  is  payable  at  the  office  of  said  company  in  the  city  of 
aint  Joseph,  Mo.    Appraisement  waived. 

''William  Thohpsoh. 
"Mart  J.  Thompson." 

And  at  the  same  time  also  executed  and  delivered  to  the  com- 
pany a  mortgage  on  their  homestead,  consisting  of  forty  acres 
of  land,  situated  in  Marshall  county,  to  secure  the  said  note. 
at^^^nmni^  The  office  of  the  company  was  at  St  Joseph,  Mo.; 
th«cM«.  ^^^  ^^  articles  of  association  of  the  company, 
which  was  an  incorporation  under  the  laws  of  Kansas  and 
Missouri,  state  that  the  object  of  the  company  was  to  give  to 
its  members,  through  their  savings,  an  easy  way  to  discharge 
incumbrances  and  to  build  homes.  Its  manner  of  business 
was  this:  Whenever  the  funds  of  the  company  on  hand  should 
amount  to  the  sum  of  five  hundred  dollars,  or  its  multiple,  (the 
full-paid  value  of  a  single  share  or  shares,)  it  might  be  offered 
in  open  meeting  to  the  members,  and  it  should  be  awarded  to 
that  member  paying  the  highest  premium  therefor  who  would 
agree  to  pay  ten  per  cent  per  annum  interest  thereon,  payable 
monthly,  until  the  shares  of  the  stojck  were  sold,  and  the  com- 
pany ceased  to  exist  The  members  receiving  a  loan,  before 
drawing  the  money,  were  required  to  give  to  the  company 
security  by  a  deed  of  trust  or  mortgage  on  unincumbered  real 
estate.  The  shares  upon  which  loans  were  made  were  called 
redeemed  shares,  their  ultimate  value  having  been  advanced 
by  the  company  in  the  loan  thereon.     The  member  receiving 
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the  loan  continued  to  pay  five  dollars  each  month  upon  the 
shares  so  redeemed,  until  the  company  was  ready  to  dissolve, 
in  addition  to  the  interest  of  ten  per  cent  on  the  note  and 
mortgage  given  to  secure  the  loan.  So  soon  as  the  monthly 
inatallments,  and  the  accumulations  of  interest  and  profits 
from  all  sources,  should  amount  to  the  sum  of  $500  per  share, 
the  company  was  to  be  at  an  end,  and  the  assets,  after  the 
debts  of  the  company  were  paid,  were  to  be  equally  divided 
among  the  shareholders  in  proportion  to  the  unredeemed 
shares  held  by  them. 

The  note  and  mortgage  were  executed  in  Marshall  county, 
in  this  state,  and  there  was  sent  to  the  defendants  in  error 
from  the  office  of  the  company  at  Saint  Joseph,  by  express, 
the  sum  of  $765  on  such  bote  and  mortgage,  and  tiie'sum  of 
one  dollar  to  pay  for  the  recording  of  the  mortgage.  Neither 
of  the  defendants  in  error  received  any  other  or  further  sum 
of  money  from  the  company  on  the  note  or  mortgage.  After 
fhe  execution  of  the  note  and  mortgage,  the  defendants  paid 
to  the  company  prior  to  April  1875,  on  account  of  said  note, 
the  sum  of  $660,  and  then  becoming  dissatisfied  with  the 
company,  on  being  informed  by  an  officer  of  the  same  that 
they  bad  no  interest  in  the  profits  of  the  corporation  and  were 
not  entitied  to  a  share,  as  the  loan  was  their  benefits,  they 
tendered  to  the  company  $242  as  the  balance  of  the  money 
due  on  the  note  from  them  to  the  company  and  demanded  a 
return  of  their  note  and  mortgage.  The  company  refused  to 
accept  the  said  $242  as  payment  of  the  said  note,  and  claimed 
that  the  balance  due  exceeded  the  sum  of  $600.  Thereupon 
the  defendants  in  error  commenced  their  action  in  the  district 
court  of  Marshall  county  to  compel  the  loan*and-building 
company  to  accept  the  said  $242  in  fall  satisfaction  of  the 
note  and  mortgage.  The  company  in  its  answer  to  t!ie  peti* 
tion  alleged,  that  William  Thompson,  one  of  the  defendants 
in  error,  was  at  the  time  of  the  execution  of  the  note  and  mort- 
gage the  owner  and  holder  of  three  shares  of  the  oapital-stock 
of  such  company^  numbered  869,  860,  and  361;  that  he  was  A 
member  of  such  company,  and  was  liable  to  all  its  roles  and 
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regulations  as  contained  in  the  constitution  and  by-laws,  and 
that  in  addition  to  what  had  been  paid  by  the  defendants  in  error 
on  the  note  there  was  due  the  further  sum  of  $158  for  monthly 
dues,  interest  on  loan,  and  fines  for  non-payment,  and  also  the 
sum  of  $764  balance  on  note  and  mortgage,  and  asked  for 
judgment  for  said  sums  with  attorney-fees  and  costs.  On  the 
trial  judgment  was  rendered  in  favor  of  defendants  in  error, 
and  plaintiff  in  error  brings  the  action  here,  and  asks  this 
court  to  reverse  the  judgment  of  the  court  below  and  to  re- 
mand the  case  to  said  court  with  instructions  to  enter  judg- 
ment for  plaintiff  in  error  for  a  foreclosure  and  sale  of  the 
mortgaged  premises  for  the  various  sums  claimed  due  by  the 
company.  The  special  findings  of  fact  of  the  district  court 
were  as  follows : 

l6t*-0n  the  6th  of  December  1872  the  plainti&  executed 
the  note  and  mortgage  alleged  in  plidntiffi'  petition. 

2d.-The  amount  of  money  loaned  by  defendant  to  plaintiffe 
was  seven  hundred  and  sixty-five  dollars. 

3d.*-Tbe  land  described  in  plaintiff'  petition  upon  which 
the  mortgage  was  given  was,  at  the  time  of  the  execution  of 
the  note  and  mortgage,  and  is  now,  the  homestead  of  plain- 
tiffi. 

4th.-The  title  to  the  land  described  in  plaintifi'  petition  was 
at  the  time  of  the  execution  of  the  note  and  mortgage  in  Mary 
Thompson,  one  of  the  plaintiffs,  and  wife  of  the  other  plaintiff, 
William  Thompson. 

5th.-The  plaintiff  William  Thompson  has  paid  the  defend- 
ant since  the  execution  of  the  note  and  mortgage  described  in 
Slaintiff's  petition  the  aggregate  sum  of  six  hundred  and  sixty 
ollars — said  sura  being  tlie  amount  of  twenty-four  several 
payments  of  $27.50  each — twelve  of  said  payments  being 
made  in  the  year  1873,  and  at  the  respective  dates,  to-wit: 
January  6th,  February  8d,  March  3d,  April  1st,  May  let, 
June  1st,  July  1st,  August  1st,  September  1st,  October  6th, 
November  3d,  and  December  1st;  and  the  remaining  twelve 
of  said  payments  being  made  in  the  year  1874,  and  at  the  re- 
spective dates,  to-wit:  January  1st,  February  1st,  March  let, 
April  7th,  May  4th,  June  1st,  July  1st,  August  11th,  Septem- 
ber 7th,  October  1st,  November  2a,  and  December  9th. 

6th.-On  the  15th  of  April  1876,  and  before  the  commence^ 
ment  of  this  suit,  plaintiffs  tendered  to  defendant  two  hundred 
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and  fort^-two  dollars,  as  alleged  in  plaintiffi'  petition,  in  full 
satisfaction  of  said  note  and  mortgage,  and  have  now  brought 
the  same  into  court. 

7th.«^Plaintiff  William  Thompson  never  signed  the  constitu- 
tion or  bv-laws  of  the  defendant. 

8th.-Plaintiff  William  Thompson  never  was  a  member  of 
the  defendant  company. 

9th.-Plaintiff  Mary  J.  Thompson  never  was  a  member  of 
the  defendant  company,  and  never  signed  the  constitution  or 
by-laws  of  defendant. 

lOth.-Plaintiff  William  Thompson  never  bid  for  shares,  or 
authorized  any  person  to  bid  for  shares,  in  the  defendant  com- 
pany. 

llth.-Plaintiff  Mary  J.  Thompson  never  bid  for  shares,  or 
authorized  any  person  to  bid  for  her  for  shares,  in  the  defend- 
ant company. 

12th.-Th6  amount  due  the  defendant  on  the  note  and  mort- 
gage for  the  amount  of  money  actually  loaned  is  the  sum  of 
two  hundred  and  forty-two  dollars. 

14th.-The  pretended  sale  of  shares  numbered  859,  360,  and 
861  of  stock  in  the  defendant  company,  to  plaintiflF  William 
Thompson,  was  a  device  and  an  artifice  by  which  it  was  in- 
tended to  evade  the  usury  laws  of  this  state. 

l&th.-No  shares  were  ever  sold  in  any  manner  by  defendant 
to  plaintiff  Mary  J.  Thompson. 

Among  others,  the  following  conclusions  of  law  were  also 
filed: 

"  That  the  note  and  mortgage  described  in  plaintifls'  peti- 
tion are  usurious;  that  defendant  be  adjudged  .to  receive  the 
sum  of  $242  in  full  satisfaction  of  the  said  note  and  mort- 
gage; that  the  note  and  mortgage  be  canceled  of  record; 
and  that  defendant  be  adjudged  to  pay  the  costs  of  this  ac- 
tion." 

The  contract  in  this  case  is  treated  by  all  the  parties  as  a 
Kansas  contract,  and  the  rights  and  powers  of  the  plaintiff  in 
error  as  subject  to  the  statutes  of  this  state.  Contracts  for  the 
borrowing  of  money  from  building-and-loan  associations  in 
Kansas  are  only  exempt  from  the  provisions  of  the  usury  or 
interest  laws  of  the  state  when  members  of  such  associations 
are  parties  thereto.  It  was  never  intended  that  these  corpora- 
tions, organized  as  this  one  was  for  the  purpose  of  giving  to 
its  members  through  their  savings  an  easy  way  to  discharge 


Digitized  by 


Google 


326  SUPREME  COURT  OF  KANSAS. 

Building  Association  v.  Tfaompeon. 

incumbranceB  and  to  build  homes,  should  loan  their  innds  to 
others  than  their  own  members,  or  that  if  they  did  attempt 
the  exercise  of  such  authority  that  they  could  disregard  the  wise 
and  wholesome  provisions  of  the  statute  regulating  the  rate  of 
interest  collectible  by  law.  It  was  never  intended  that  these 
corporations,  seeking  and  obtaining  privileges  from  the  state 
as  useful  and  beneficial  associations  for  the  comparatively  poor 
and  needy,  should  blossom  out  as  loan  agencies  and  banking 
institution^,  without  limit  as  to  the  rate  of  interest  they  could 
receive  and  collect.  Neither  the  letter  nor  the  spirit  of  the 
laws  relating  to  these  corporations  would  authorize  such  a 
construction.  (Sec.  5,  clause  27,  of  our  corporation  act,  Gen. 
Stat  192;  Laws  of  1869,  ch.  6,  p.  87;  Laws  of  1870,  ch.  43, 
p.  92.) 

Li  our  view,  the  only  questions  presented  to  ns  are,  whether 
the  defendants  in  error  were  members  of  the  loan-and-building 
company,  or  whether  they  were  estopped  by  their  acts  from 
denying  such  membership.  It  is  conceded  that  the  wife,  Mary 
J.  Thompson,  was  never  a  member  of  its  corporation.  About 
all  she  had  to  do  with  the  transaction  was  to  sign  the  note  and 
mortgage.  Neither  the  note  nor  mortgage  contains  any  re- 
citals as  to  the  membership  of  either  defendant  in  error  in  the 
company,  and  upon  a  review  of  all  the  evidence  we  find  no 
valid  reason  to  set  aside  the  findings  of  fact  of  the  court;  and 
as  the  findings  are  sustained  by  some  evidence,  the  judgment 
based  thereon,  is  not  erroneous.  William  Thompson  did  not 
comply  with  the  constitution  by  signing  it,  nor  did  he  ever 
subscribe  for  any  shares  of  stock  on  the  books  of  the  com- 
pany; and  the  secretary  of  the  company  testified  that  no 
shares  of  stock  were  ever  issued  to  him.  Neither  is  it  claimed 
that  any  other  member  of  the  corporation  transferred  to  said 
Thompson  under  the  rules  and  regulations  of  the  constitution 
and  by-laws,  by  any  written  transfer  or  assignment,  any  share; 
nor  did  said  Thompson  file  with  the  company,  as  required  of 
all  transferees  of  stock,  or  shares  of  stock,  any  written  accept- 
ance of  any  share,  nor  otherwise  sign  any  writing  showing 
that  he  was  a  member  of  the  company.     It  is  alleged  how- 
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ever  by  the  counsel  for  plaintiff  in  error,  that  as  said  Thomp- 
Bon  made  a  written  application  to  the  company  to  redeem 
certain  shares  when  he  applied  for  the  loan,  and  afterward 
received  a  pass-book  with  a  copy  of  the  constitution  and  by- 
laws containing  the  form  of  a  certificate  for  three  shares  of 
stock,  and  as  he  was  furnished  by  the  company  with  certain 
blank  forms  of  assignment  and  transfer  of  shares,  and  exe- 
cuted the  note  and  mortgage,  and  paid  various  sums  of  money 
to  the  company,  he  is  estopped  from  denying  his  membership 
in  the  same.  We  think  otherwise,  and  our  reasons  are  as  foU 
lows:  Before  the  execution  of  the  note  and  mortgage,  the 
application,  which  was  defective  in  form,  was  returned  to 
Thompson  to  be  corrected  and  properly  certified,  and  then  to 
be  sent  back  to  the  office  of  the  company.  This  Thompson 
retained,  and  never  gate  back.  Whether  the  so-called  blank 
transfers  and  assignments  were  ever  signed  or  not,  is  immate- 
rial, because  they  were  never  delivered  to  the  company,  and 
were  the  same  as  if  never  executed.  The  pass-book  was  not 
obtained  until  after  the  loan,  and  the  so-called  certificate  of 
stock  therein,  bad  the  numbers  of  the  shares  of  stock  (now 
claimed  to  have  been  bought  by  the  company  for  Thompson,) 
carefully  and  thoroughly  erased  and  crossed  out  Then  again, 
after  a  loan  was  made,  the  party  thus  redeeming  a  share  or 
shares  had  no  longer  any  control  of  the  same,  as  they  reverted 
to  the  company.  So  all  of  these  matters,  instead  of  proving 
Thompson  a  member  of  the  company  by  ownership  of  any 
shares,  only  proved  the  opposite.  We  refer  now  to  the  only 
evidence  submitted  upon  which,  in  our  opinion,  any  serious 
question  can  be  made  as  to  the  findings  of  the  court  below  on 
the  membership  of  Thompson  in  the  company.  McLean,  the 
secretary,  testified  on  the  part  of  the  company,  that  the  note 
and  mortgage  were  given  for  the  proceeds  of  shares,  369,  860 
and  861;  that  these  three  shares  were  put  up  at  auction  and 
sold  to  William  Thompson  at  a  meeting  of  the  company  in  8t 
Joseph,  Mo.  on  the  2d  of  December  1872;  that  these  shares 
were  owned  by  the  firm  of  Nicely  &  Co.,  a  firm  composed  of 
the  president  and  secretary  and  three  directors  of  the  corn- 
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pany;  that  the  compaDj  bought  the  shares  for  Thompaon 
from  Nicely  &  Co.  for  $223.50;  that  at  the  sale  for  the  loans 
to  Thompson  there  was  paid  $165  premium  on  each  share,  and 
the  note  of  $1,500  was  made  up  of  $495  paid  as  premiums  for 
the  loan,  $223.50  paid  Nicely  &  Co.  for  the  shares,  $15  paid 
for  the  December  dues  for  1872,  and  $766.50  sent  to  Thomp- 
son. Witness  also  stated  that  the  company  transferred  the 
three  shares  of  stock  No.  359,  360  and  361  on  the  transfer- 
book  from  Nicely  &  Co.  to  William  Thompson  on  6th  Decem- 
ber 1872,  and  presented  the  transfer-book  to  show  the  transfer, 
and  also  the  minute-book  to  show  the  bid  for  the  loan  on  De- 
cember 2d.  From  the  minute-book  the  only  business  trans- 
acted on  said  December  2d,  was  as  follows: 

^'The  company  met  at  the  office  of  the  company  in  St 
Joseph,  Mo.,  ana  the  following  shares  of  stock  were  sold: 

One  share  to  William  Thompson,  Blue  Rapids, $165.00 

a       a      a  William  Thompson,     "  " $165.00 

a       a       a  William  Thompson,    «  "       $165.00 

'^  On  motion  adjourned,  to  meet  January  6th,  1873. 

"P.  L.  McLban,  Sec'y." 

It  is  admitted  that  William  Thompson  was  never  at  St 
Joseph  to  see  anything  about  the  loan,  or  any  shares  in  the 
company;  and  said  secretary  stated  he  did  not  recollect  who 
bid  off  the  shares  for  Thompson,  but  that  a  letter  was  received 
from  a  Mr.  Chandler,  who  was  a  stockholder  in  the  company, 
and  a  neighbor  of  Mr.  Thompson,  and  with  whom  Thompson 
consulted  about  getting  some  money  from  the  company,  ask- 
ing that  three  shares  of  stock  be  purchased  for  Mr.  Thomp- 
son, and  that  the  shares  be  bid  off  for  him  at  the  next  meeting. 
It  was  not  shown  that  Nicely  k  Co.  ever  transferred  any  shares 
to  Thompson,  or  had  any  knowledge  of  the  transfer  made  ou 
the  transfer-book,  except  the  &ct  that  said  firm  of  Nicely  k 
Co,  were  really  the  loan-and-building  company,  or  rather  the 
officers  of  such  company.  It  does  not  appear  that  either  of 
the  defendants  in  error  ever  heard  of  the  firm  of  Nicely  k  Go. 
prior  to  the  taking  of  evidence  in  the  case  for  trial,  or  had 
any  knowledge  at  the  institution  of  their  suit  of  the  said  trans- 


Digitized  by 


Google 


JULY  TERM,  1877.  829 

Opinion  of  the  Court 

fer  of  stock  on  the  books  of  the  company.  Upon  all  the  evi- 
dence the  court  below  found  that  William  Thompson  never 
bid  for  shares  or  authorized  any  persons  to  bid  for  shares  in 
the  said  company  and  that  the  pretended  sale  of  said  shares 
359,  860  and  861  was  a  device  and  an  artifice  by  which  it  was 
intended  to  evade  the  usury  laws  of  this  state.  Even  admit- 
ting that  the  preponderance  of  the  evidence  is  against  the  con- 
clusion reached  by  the  court,  we  cannot  disturb  this  finding  in 
the  face  of  the  direct  evidence  of  said  Thompson  that  he  never 
purchased  any  shares  in  the  corporation,  never  bid  off  any 
shares  at  any  meeting,  and  never  authorized  any  person  to  bid 
off  any  shares  for  him.  The  Thompsons  seem  to  have  acted 
in  good  faith  in  all  the  transactions,  and  the  equities  of  the 
case  are  certainly  with  them.  They  were  ignorant  of  the 
operations  of  the  association  at  the  time  they  obtained  the 
money.  The  loan  was  made  in  violation  of  the  regulations  of 
the  constitution  and  by-laws  of  the  corporation ;  and  so  soon 
as  the  defendants  in  error  understood  the  claim  of  plaintiff  in 
error  against  them  a  tender  was  made  to  the  company  of  a 
eufficient  sum  to  repay  the  loan  with  interest  thereon  at  the 
rate  of  twelve  per  cent  per  annum  from  the  date  they  received 
it.  /We  do  not  see  that  the  corporation  has  suffered  any  loss 
at  the  hands  of  the  makers  of  the  note  and  mortgage,  as  the 
money  loaned  has  been  paid  or  tendered  with  the  highest  rate 
of  interest  obtainable  under  the  laws  of  this  state,  and  the 
ehares  of  stock  claimed  to  have  been  purchased  from  Kicely  & 
Co.  have  never  been  delivered  to  the  defendants  in  error. 
Keither  was  it  shown  that  such  shares  have  depreciated  in 
value.  Under  the  circumstances,  no  court  of  equity  would  be 
justified  in  giving  a  construction  to  the  contract  of  the  parties 
by  which  in  addition  to  the  sums  already  paid  and  tendered 
the  excessive  fines  and  demands  still  claimed  as  due  by  the 
plaintiff  in  error  shall  be  placed  in  judgment  and  made  a  lien 
upon  the  homestead  of  the  defendants,  unless  the  provisiotis 
of  the  writings  executed  by  them,  or  their  conduct  in  the 
premises,  imperatively  demanded  such  on  interpretation. 
Upon  the  trial  the  court  admitted  some  irrelevant  evidence 
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as  to  immaterial  matters,  which  on  the  objections  thereto 
should  have  been  rejected.  But  this  frequently  occurs  in  the 
trial  of  cases  to  the  court  without  the  intervention  of  a  jury; 
and  as  the  findings  of  &<st  in  the  cause  are  supported  by  valid 
testimony,  and  as  in  our  examination  of  the  testimony  sup- 
porting the  findings  we  have  omitted  all  considerations  of  the 
improper  evidence  received,  the  error  complained  of  as  to  the 
admission  of  certain  objectionable  testimony  is  an  immaterial 
one,  and  no  ground  for  a  reversal  of  the  judgment  The  note, 
upon  its  face,  is  payable  at  once,  unless  otherwise  provided  by 
the  rules  and  regulations  of  the  corporation.  As  neither  of 
the  defendants  in  error,  under  the  findings  of  the  court,  was 
bound  by  these  conditions,  not  being  a  member  thereof,  the 
plaintifiT  in  error  should  have  surrendered  up  the  note  and 
mortgage  when  the  baUnce  due  thereon  was  tendered  to  iti 
officers. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


SiDNBT  Smith  &  Son  v.  Willum  R.  McNaib. 

1.  Sale  of  Fokged  Instrumbntb;  Warranty  of  Vendor;  lAabUiJty.  The  ven- 
dor of  certain  papers,  purporting  to  be  school  bonds  negotiable  on  their 
face,  by  the  mere  act  of  sale  impliedly  warrants  the  genuineness  of  the 
bonds,  and  is  liable  to  the  vendee,  or  his  assignee,  for  what  he  haa  re- 
ceived from  him,  with  interest,  if  such  pretended  bonds'  are  fiUae  and 
forged  when  delivered.     [Parmelee  v,  Knox,  24-122.] 

2.  — : Return  of  Forged  Instruments  Not  Necessary.    An  action  can  bo 

maintained  for  the  money  paid  for  such  forged  bonds  by  the  vendee 
against  t^he  vendor,  without  a  return  or  an  offer  to  return  to  the  vendor 
the  worthleae  papers.    [Bank  v,  Peck,  8-660;  Mfg,  Co. «.  Lewis,  80-544.] 

3.  __  Retale  by  First  Vendee,  A  resale  of  such  foiled  bonds  to  a 
second  vendee  for  a  sum  in  excess  of  the  price  paid  the  first  vendor  is 
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no  bar  to  the  recovery  of  the  money  paid  by  the  first  vendee  to  hit 
vendor,  although  the  money  on  the  resale  has  not  been  reftmded  by  the 
first  vendee  to  hia  vendee.    [  Wicks  v.  Smiih;  21-415,] 

Mror  from  Leavenworth  District  Court 

Action  by  McNair  against  Sidney  Smith  and  Walter  S.  Smiihj 
partners  as  Smith  ^  Soriy  to  recover  the  amount  paid  defendants 
by  plaintiff's  assignor  for  three  certain  false  and  forged  school- 
4i8trict  bonds.  All  the  facts  are  stated  in  the  subjoined  opinion. 
Fhe  district  court,  at  the  December  Term  1875,  gave  judgment 
^n  favor  of  McNair  for  1929.79  and  costs,  and  defendants  bring 
the  case  here. 

Lucien  Bakery  for  plaintiff  in  error.  (No  brief  has  come  to 
hands  of  reporter.) 

Clough  ^  Wheats  for  defendant  in  error,  contended,  that  the 
Smiths  by  selling  and  delivering  forged  bonds  and  coupons 
warranted  that  the  same  were  genuine,  and  that  because  of  the 
bonds  being  forged  and  fictitious,  and  not  genuine,  there  was 
an  entire  failure  of  the  consideration  paid  therefor,  and  that 
the  same  could  be  recovered  back.  Byles  on  Bills,  6th  Am.  ed., 
161;  18  Iowa,  202,  207;  88  Iowa,  829,  388;  4  Gray,  156;  20  K. 
T.  277.  Nor  is  it  at  all  material  that  the  forged  bonds  were 
not  returned  to  plaintiffs  in  error.  They  were  of  no  value,  and 
for  want  of  such  value  it  was  not  necessary  to  return  the  same. 
88  Iowa,  330,  836;  8  Kaa.  660. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  The  material  questions  in  this  ca^^  ftre^ a§  tQ, 
the  liability  of  a  vendor  of  forged  school-district  bonds  to  the^ 
purchaser  thereof,  where  there  is  no  collateral  contract  of  war- 
ranty; and  if  a  liability  exists  against  the  vendor,  whether  a 
.  .,    ,^ ,    return  or  an  offer  to  return  the  counterfeit  bonds 

1.  BftM  or  lorgM 

wwSSJ"*?*    ^y  t^®  purchaser  immediately  after  discovering 

TMdor.  ^^^^  ^j^^y  ^^^  worthless,  is  essential  to  the  right  of 

recovery;  and  lastly,  where  such  vendee  has  sold  the  forged 
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bonds  for  a  sum  in  excess  of  the  price  paid  by  him,  and  has 
never  taken  the  bonds  back,  or  returned  the  money  received 
by  him  to  his  vendee,  has  such  second  vendee  or  his  assignee 
any  right  of  action  against  the  original  vendor?  The  facts 
are  as  follows:  William  R.  McNair,  assignee  of  Jones  &  How- 
ell, sued  Smith  k  Son  to  recover  back  the  consideration,  with 
interest,  which  Jones  &  Howell  had  paid  the  Smiths  for  certain 
supposed  (but  really  forged)  school  bonds  and  coupons, which 
the  Smiths  had  sold  and  delivered  to  Jones  ft  Howell.  There 
was  no  express  warranty  by  Smith  &  Son,  and  no  indorsement 
or  written  guaranty  by  them.  Jones  &  Howell  sold  the  bonds 
to  McNair  for  $87.50  more  than  they  gave  for  them.  There 
was  a  mistake  by  all  the  parties.  The  sellers  and  the  bnyers 
supposed  the  bonds  to  be  genuine,  when  in  truth  they  were 
forged.  After  they  were  ascertained  to  be  worthless,  Jones  k 
HqwcII  assigned  in  writing  their  cause  of  action  against  the 
Smiths  to  McNair.  The  consideration  of  the  assignment  was 
the  liability  of  Jones  &  Howell  to  their  vendee,  which  liability 
was  more  than  the  claim  of  Jones  &  Howell  against  Smith  & 
Son.  We  have  carefully  examined  the  cases  relied  upon  by 
the  counsel  for  plaintiff  in  error  in  support  of  the  proposition 
that  when  a  negotiable  instrument  passes  by  mere  delivery, 
and  the  instrument  is  sold  the  same  as  any  other  article,  the 
vendee  cannot  recover  back  the  purchase-money  even  if  the 
instrument  is  forged ;  but  in  our  view,  the  cases  cited  are  in 
conflict  with  the  great  current  of  both  English  and  American 
authorities,  and  in  some  of  the  cases  quoted  there  are  features 
which  widely  distinguished  them  from  the  case  at  bar.  The 
rule  is,  that  if  one  person  applies  to  another  to  purchase  an 
article  for  a  particular  purpose,  and  the  person  so  applied  to 
sells  him  the  article  knowing  that  the  purchaser  relies  upon 
his  complying  with  his  request,  the  law  implies  that  the  article 
is  delivered  with  a  warranty  that  it  is  the  article  called  for. 
It  is  too  well  settled  to  admit  of  discussion,  that  a  vendor  who 
sells  negotiable  bonds  or  notes,  is  bound,  not  by  the  collateral 
contract  of  warranty,  but  by  the  principal  contract  itself,  to 
deliver  as  a  condition  precedent  that  which  is  genuine,  not  that 
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which  is  false,  or  counterfeit;  and  if  the  negotiable  instrument 
turns  out  to  be  forged,  the  seller  is  liable  to  the  vendee  for 
what  he  has  received  from  him  for  it,  with  interest  from  the 
time  of  the  receipt.  The  mere  act  of  sale  impliedly  warrants 
the  genuineness  of  the  instrument.  We  need  only  refer  to  a 
few  of  the  many  cases  supporting  this  view. 

In  Jones  v.  Ryde^  5  Taunt.  488,  it  was  held,  that  the  vendor 
of  a  forged  navy-bill  was  bound  to  return  the  money  received 
for  it;  and  in  this  case  the  decision  was  placed  on  the  ground 
that  where  a  bill  was  discounted  as  genuine,  which  turned  out 
to  be  forged,  both  parties  being  equally  innocent,  having  equal 
knowledge  and  equal  means  of  knowledge,  the  money  was  re- 
coverable back  as  money  had  and  received. 

In  Young  v.  CoUy  8  Bing.  N.  C,  724,  it  was  held,  that  when 
the  plaintiff,  a  stock  broker,  was  employed  by  the  defendant 
to  sell  for  him  four  Guatemala  bonds,  in  April  1886,  and  it 
was  shown  that  in  1829  unstamped  Guatemala  bonds  had  been 
repudiated  by  the  government  of  that  state,  and  had  ever  since 
been  not  a  marketable  commodity  on  the  stock  exchange,  and 
the  defendant  received  the  price  on  the  delivery  of  the  bonds, 
both  parties  being  ignorant  that  a  stamp  was  necessary,  that  as 
the  bonds  were  valueless  the  defendant  was  bound  to  restore 
the  price  received.  Tindal,  C.  J.,  said:  "It  is  not  a  question 
of  warranty,  but  whether  the  defendant  had  not  delivered 
something  which,  though  resembling  the  article  contracted  to 
be  sold,  is  of  no  value." 

In  the  case  of  the  Cabot  Bank  v^  Morton^  4  Gray,  156,  it  was 
decided  that  a  person  who  procures  notes  to  be  discounted  by 
a  bank,  impliedly  warrants  the  genuineness  of  the  signatures 
of  the  makers  and  indorsers.  The  court  say,  that  it  is  "a 
general  rule  of  law,  that  in  every  sale  of  personal  property 
the  vendor  impliedly  warrants  that  the  article  is  in  fact  what  it 
is  described  and  purports  to  be,  and  that  the  vendor  has  a 
good  title  and  right  to  it" 

Again,  in  Snyder  r.  RenOy  88  Iowa,  329,  the  court  held  that 
the  transfer  of  a  note  by  delivery,  whether  the  consideration 
be  money  or  merchandise,  impliedly  warrants  the  genuineness 
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of  the  signature  of  the  maker.  See  also,  Gwmey  v.  Womerslq/^ 
28  Eng.  L.  &  Eq.  256;  Worthingtm  v.  Cowles,  112  Mass.  30;  Al 
drich  V.  Jackson  ^  Butts^  5  R.  I.  218;  Terry  v.  BisscU^  26  ConiL 
23;  Ledwich  v.  McKdn^  53  N.  T.  307. 

Reason  also  supports  the  authorities.  Where  a  person  buys 
negotiable  bonds,  he  expects  to  receive  genuine  instruments, 
not  false  and  fictitious  ones.  ,  If  one  buys  bread,  he  does  not 
expect  a  stone;  if  he  bargains  for  fish,  he  is  not  satisfied  with 
a  serpent  In  this  case,  Jones  &  Howell  contracted  for  school- 
district  bonds,  and  paid  for  such  bonds.  They  received  worth- 
less papers,  of.no  value  intrinsically  to  any  one.  What  they 
bargained  for,  they  have  not  received.  No  school-district  bonds 
have  ever  been  delivered  to  them.  Common  honesty  requires 
that  the  money  they  paid  out  should  be  returned  with  interest. 

As  to  the  question  made,  that  no  recovery  could  be  had  with- 
out a  return,  or  an  offer  to  return  the  forged  bonds,  we  answer, 
i.B«(iin»of  that  within  the  principle  applied  in  the  case  of  the 
fc.s.dbo.d..  j^^^^  j^^^^  jg^j^  ^j  Sturgis  v.  Peck,  8  Kas.  660,  no  re- 
turn or  offer  to  return  was  necessary  to  maintain  the  action 
brought  by  McNair.  The  bonds  were  forged,  and  entirely 
worthless  to  all  the  parties.  "  In  such  a  case,  the  return  would 
be  a  useless  ceremony,  which  the  law  never  requires." 

The  objection  of  plaintiff  in  error  to  the  judgment,  that 
Jones  &  Howell  resold  the  bonds  in  excess  of  the  price  paid,  is 
not  well  sustained.  The  implied  warranty  of  genu- 
ineness by  Smith  &  Son  was  broken  the  instant  of 
the  delivery  of  the  bonds,  and  they  at  once  became  liable  to 
their  vendees  for  the  amount  they  received.  This  cause  of 
action  then  accrued.  The  plaintiffs  in  error  were  in  nowise 
affected  by  such  second  sale,  and  could  not  plead  such  sale  in 
bar  of  the  rights  of  Jones  &  Howell  against  them,  nor  against 
their  assignee,  who  stands  in  the  shoes  of  Jones  k  Howell  in 
tlds  case. 

The  other  exceptions  taken  on  the  trial  were  immaterial,  as 
the  answer  states  the  assignment  of  the  cause  of  action  to  the 
defendant  in  error  by  Jones  &  Howell,  and  the  sale  of  the 
forged  bonds  to  him  by  them;  hence  these  matters  were  not 
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in  issue  in  the  case,  and  no  instructions  or  directions  to  the 
jury  concerning  these  facts  were  either  necessary  or  properf 

The  judgment  of  the  district  court  is  affirmed. 

"Valbntinb,  J.,  concurring* 

Brbwbe,  J.y  not  sitting. 


Atohibov  a  Nbbbabka  Bailboad  Oo.  ▼•  Prbe  Waqbbb. 

!•  BnjA  or  Exckftions — Preparation  pf;  Mwi  be  CompleU,  A  bill  of  ex- 
ceptions can  be  settled  and  allowed  only  by  the  judge,  and  when  it  re- 
oeives  his  signature  it  should  be  complete,  and  nothing  left  to  be  settled 
by  the  agreement,  recollection,  or  judgment  of  counsel,  clerk,  or  other 
person.  [Waymnan  «.  (i>degraff,  McC.^9;  QdUaher  v,  SouOivfood,  1-148; 
Brown  v.  Bhodu,  1-869;  Suae  v.  Mimtgomery,  8-866;  Eodgdm  «.  Qmim'n, 
10-687;  Mowe  v.  Wade,  8-891 ;  Kehinka  v.  Oaiwker,  lfr-64, 66;  Slate  v.  ScKane- 
wold,  26-288,  289;  SUUe  «.  Nieker$<m,  80-647;  /fw.  Gb. «.  Koone,  26-218.] 

f.  ...^ Reoord—Muet  Prove  lUelf.    A  bill  of  exceptions  is  m  record, 

and  like  any  other  record  is  not  to  be  established  by  parol  testimony, 
but  must  carry  on  its  face  the  evidences  of  its  own  integrity  and  com- 
pleteness. ILovmtberry  v.  RakesiratOt  14-168;  SUOe  v,  Bohan,  19-48;  WkU' 
ney  v.  Harrie,  21-96, 97;  Jfeifer  v.  Bo.  CK  20-102;  F^ker  9.S.M.  Co.,  24-. 
82;  AUen  «.  Kreuger,  26-76;  WkUaeU  v.  Fwf^,  80-626;  SoaU  «.  McKmdry, 
27-168] 

8L ^SkeUUm  BiBi ;"  BvUe  for  Deterrmninff  their  S^gtcienioy.    While 

what  is  fitmillarly  known  as  a  skeleton  bill,  that  is,  a  biU  which  prorides 
ibr  the  subsequent  copying  by  the  clerk  into  it  and  as  a  part  of  it  some 
paper  or  document,  is  allowed,  yet  to  make  such  a  bill  valid  and  com- 
plete these  rales  must  be  regarded:  Ist,  The  bill,  in  referring  to  such 
paper  or  document,  must  purport  to  incorporate  it  into  and  make  it  a 
part  of  the  bill;  a  mere  reference  to  it,  although  such  as  to  identify  it 
beyond  doubt,  or  a  statement  that  it  was  in  evidence,  is  not  suflSdent 
2d,  The  document  must  itself,  at  the  time  of  the  signature  of  the  biU,  be 
In  existence,  written  out  and  complete.  8d,  It  must  be  annexed  to  the 
bill,  and  referred  to  as  annexed,  or  it  must  be  so  marked  by  letter,  num- 
ber, or  other  means  of  identification  mentioned  in  the  bill  as  to  leave 
no  doubt  when  found  in  the  record  that  it  is  the  one  referred  to  in  the 
bill;  and  these  means  of  identification  must  be  obvious  to  aU,  so  that 
any  one  examinini;   the  record  can  know  what  document  is  to  be 
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inserted,  or  after  insertion  that  the  clerk  has  made  no  mistake.  [Slwh 
maher  v.  (ySrien,  19-476;  Jackwn  v.  SUmer,  17-605;  Minnu  v.  Jordan, 
24-267.] 

4.  Alleokd  Misconduct  or  Pikmr;  Diaeovtry  ai  ihe  T\rial;  InKtUffotum. 
Where,  after  all  the  testimony  has  heen  heard,  hat  hefore  the  arga- 
ments  have  commenced,  one  of  the  parties  ascertains  or  has  good  reason 
to  belieye  that  one  of  his  adversary's  witnesses  has  been  compelled  by 
snch  adversary  to  testify  falsely  against  him,  he  is  not  obliged  to  wait 
until  after  the  verdict,  and  then  seek  a  remedy  for  the  wrong  by  a  mo- 
tion for  a  new  trial,  but  may  immediately  call  the  attention  of  the  court 
to  the  matter  and  have  it  investigated,  and  if  true,  the  fact  made  known 
to  the  jury  before  retiring  to  consider  of  their  verdict. 

5.  ■  When  the  attention  of  the  court  is  called  to  sadi  a  matter  it 
may  investigate  it  openly  in  the  presence  of  the  jury,  or  in  the  first  in- 
stance privately  and  out  of  the  hearing  of  the  jury.  The  latter  is  the 
preferable  course  unless  the  fact  of  such  charge  has  in  some  way  reached 
the  ear  of  the  jury,  in  which  case  it  may  be  better  that  the  jury  should 
know  the  entire  truth,  rather  than  render  a  decision  with  a  suspidcm  in 
their  minds  of  something  wrong. 

Mr  or  from  Atchison  District  Ckmrt. 
Waonbb  sued  the  Bailroad  Company  for  alleged  personal  in- 
juries as  having  occurred  in  March  1876,  in  the  city  of  Atchi- 
son. Wagner  was  a  day  carpenter  working  in  the  employ  of 
the  American  Bridge  Company  then  constructing  a  bridge 
across  the  Missouri  river,  and  was  at  work  in  a  small  board 
shop  put  up  by  said  bridge  company  within  four  or  five  feet  of 
the  Railroad  Company's  railroad  track,  near  the  depot  and  im- 
mediately upon  the  river  bank.  The  front  of  the  shop  rested 
on  the  earth,  and  the  rear  was  supported  upon  posts.  One  of 
defendant's  cars  got  off  the  track,  and  by  breaking  down  the 
bank  or  by  striking  against  the  shop  such  shop  was  thrown 
down,  and  plaintiff  was  injured.  The  action  was  tried  at  the 
November  Term  1875  of  the  district  court.  Verdict  and  judg- 
ment for  plaintiff  for  $11,500  damages.  The  Bailroad  Com- 
pany brings  the  case  here.  Defendant  in  error,  Wagner^  moved 
to  strike  from  the  transcript  what  purported  to  be  copies  of 
certain  bills  of  exceptions. 

W.  W.  GuihriCy  and  B.  F.  Stringfdlow^  for  plaintiff  in  error 
— against  the  motion  to  strike  out,  cited  among  others  the  fol- 
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lowing:  29  Ala.  464;  82  Ala.  895;  32  Qa.  557;  4  La.  An.  575; 
85  N.  T.  881;  1  G.  Greene,  153;  4  Wallace,  188;  19  Ohio,  426; 
15  Iowa,  454.  That  Wagner  could  not  recover,  the  railroad 
being  rightfully  in  the  street,  and  the  shop  being  there  wholly 
without  right,  and  as  a  trespasser,  10  Eas.  552;  15  Kas.  86; 
5  Kas.  167, 191,  488,  445;  9  Kas.  597;  6  Blackf.  826;  4  Ohio 
St.  424;  18  Ind.  825. 

Merest  f  Waggener^  and  Doniphan  ^  Reedy  for  defendant  in  er 
ror,  in  support  of  their  motion  to  strike  out,  cited  Morris, 
(Iowa,) 483;  1  G.  Greene,  158;  8 Iowa,  152;  10 Iowa,  110, 558; 
11  Iowa,  9, 11,  214;  15  Iowa,  453;  18  Iowa,  22;  16  Wis.  854; 
19  Wis.  377;  24  Wis.  514;  27  Wis.  465;  1  Ohio  St.  888,  409; 
11  Nev.  314;  82  Mich.  259;  81  Mo.  128.  Upon  the  merits  of 
the  case,  negligence,  etc, :  50  K  T.  208;  15  Grat.  280;  59  Mo. 
495;  20  Ohio  St.  205;  9  Kas.  620;  14  Kas.  87, 512;  62111.814; 
65  Barb.  108;  84  KT.  628;  79  Penn.  Bt;  88  Iowa,  120;  14 
Minn.  57;  7  Wal.  663;  19  Conn.  507;  87  Cal.  419;  8  Allen, 
560.  That  the  verdict  will  not  be  set  aside  for  excessive  dam- 
ages, 2  Gill.  482;  8  Dana,  464;  29  Iowa,  216;  64  Barb.  448. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  in  the  district  court  of 
Atchison  county  to  recover  damages  for  personal  injuries,  in 
which  judgment  was  rendered  in  favor  of  defendant  in  error. 
The  contest  in  this  court  has  been  conducted  with  vigor  and 
bitterness.  There  has  been  that  irritation  and  suspicion  on  the 
part  of  counsel  which  is  both  unfortunate  and  unpleasant. 

Passing  by  all  the  personal  allusions  and  complaints  in  the 
briefs,  we  shall  consider  simply  the  legal  questions  involved. 
And  at  the  threshold  we  find  on  the  part  of  the  defendant  in 
error  a  challenge  of  substantially  the  whole  record.  In  the 
transcript  filed  with  the  petition  in  error  appear  three  bills  of 

exceptions;  and  a  motion  was  made  to  strike  them 
^^iH^^  out,  on  the  ground  that  they  are  not  copies  of  the 

bills  as  signed  and  now  on  file  in  the  district  court. 
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Upon  this  motion  the  original  bills  were  produced  and  offered 
in  evidence,  together  with  much  other  testimony.  The  hills 
when  signed  were  what  are  sometimes  called  *' skeleton  bills" 
— that  is,  with  blanks  containing  directions  to  the  clerk,  "here 
insert,''  etc.  Such  bills  it  is  claimed  are  nullities,  and  the 
clerk  has  no  power  in  copying  to  make  the  insertions,  but 
must  follow  the  very  letter  of  the  bill  as  signed.  It  is  not  dis- 
puted that  the  allowance  of  a  bill  of  exceptions  is  the  act  of 
the  trial  judge.  A  paper  purporting  to  be  a  bill  of  exceptions, 
if  unsigned  by  him,  will  not  be  noticed  in  the  supreme  court: 
Waj/sman  v.  Updegraff^  McCahon,  89;  Couse  r.  Phelps,  11  Kas. 
455;  Kshinka  v.  Cawker^  16  Kas.  68.  The  agreements  of  coun- 
sel are  insufficient:  Hodgden  v.  CommWs  of  Ellsworth  Cb.,  10 
Kas.  637;  The  State  v.  Bohan,  ante,  28.  The  certificate  of  the 
clerk  will  not  answer:  Mc Arthur  v.  MitcheU,  7  Kas.  178;  The 
State  V.  Bohan^  supra.  The  language  of  the  statute  is  plain: 
"  The  party  excepting  must  reduce  his  exceptions  to  writing 
and  present  it  to  the  jvdge  for  Ms  aUowanee.  K  true,  it  shall 
be  the  duty  of  the  judge  to  allow  and  sign  it."  Gen.  Stat,  p.  686, 
code,  §803. 

It  would  seem  to  follow  from  this  that  when  the  bill  receives 

the  signature  of  the  judge  it  should  be  complete,  and  this  we 

understand  to  be  the  substance  and  spirit  of  all  the  decisions. 

«.  There  is  to  be  no  further  discussion,  no  further  dis- 

S.  Bill  Is  a  record,  ^ 

SmSei'uT     cretion;  the  record  is  made.     "The  office  of  a  bill 
*****  of  exceptions  is  to  bring  upon  the  record  some  po^ 

tion  of  those  proceedings  which  do  not  of  right  and  of  course 
go  upon  the  record."  {Stoner  v.  Jacksorij  17  Kas.  607.)  It  is 
itself  a  part  of  the  record.  But  a  record  must  speak  for  itselt 
It  must  show  upon  its  face  all  that  it  is.  It  must  be  its  own 
evidence  of  all  that  it  contains.  No  part  of  its  contents  may 
rest  upon  the  discretion  of  the  clerk,  the  recollection  of  the 
judge,  or  the  testimony  of  counsel.  But  to  insure  this  cer- 
tainty, is  it  essential  that  everything  be  written  out  in  foil, 
every  document  and  writing  copied  into  the  bill  before  signa- 
ture?   Such  appears  to  be  the  import  of  some  of  the  authori- 


Digitized  by 


Google 


JULY  TERM,  1877.  839 

Opinion  of  the  Court 

ties  cited;  bat  that  seems  to  us  unnecessary  stringency,  and  to 
i.8k«ietoobui;  impose  needless  clerical  labor.  Where  a  deposition 
ITK^^SS."*''  or  other  writing  is  to  be  made  a  part  of  a  bill  it  can 
be  referred  to  with  such  marks  of  identification  as 
to  exclude  all  doubt.  That  surely  ought  to  be  sufficient;  and 
BO  we  think  the  better  authorities  hold.  But  these  things 
must  exist  to  exclude  all  doubt: 

1st.  The  bill  in  referring  to  such  extrinsic  document  must 
purport  to  incorporate  it  into  and  make  it  a  part  of  the  bill. 
A  mere  reference  to  the  document,  although  such  as  to  iden- 
tify it  beyond  doubt,  or  a  statement  that  it  was  in  evidence,  is 
not  sufficient,  for  such  reference  and  statement  do  not  make  it 
certain  that  judge  or  counsel  intended  that  it  should  be  copied 
into  and  made  a  part  of  the  bill. 

2d,  The  document  itself  must  be  in  existence,  written  out 
and  complete  at  the  time  of  the  signature  of  the  bill;  other- 
wise the  door  is  open  for  dispute  as  to  its  language,  and  the 
bill  may  not  in  fact  be  allowed  by  the  judge  within  the  statu- 
tory time.  A  reference  to  the  testimony  of  some  witness  to 
be  thereafter  written  out  by  him,  and  as  written  out  to  be  in- 
serted, is  improper;  and  such  testimony,  though  written  out 
and  inserted,  must  be  disregarded;  for  that  in  effect  places  in 
the  bill  the  witness's  statements  of  the  testimony,  and  not  the 
judge's.  So  also,  if  a  document  has  been  totally  or  partially 
destroyed,  it  must  be  restored  before  the  signature,  and  the 
paper  as  restored  clearly  identified.  And  again:  Suppose  a 
paper  in  a  foreign  language  is  received  in  evidence  and  trans- 
lated to  the  jury  by  some  witness  on  the  stand;  it  will  not  do 
to  refer  to  that  paper  in  the  original,  leaving  the  translation  to 
be  thereafter  written  out  by  any  one,  not  even  the  witness  who 
translated  it  to  the  jury;  but  the  translation  must  be  written 
out  and  properly  referred  to,  so  that  the  judge  may  approve  it 
as  the  one  given  on  the  trial.  The  same  principle  renders  it 
proper  that  short-hand  notes  be  written  out  before  the  signa- 
ture; for  the  notes  of  the  stenographer  are  not  a  record;  they 
are  not  conclusive  as  to  what  in  fact  was  the  testimony;  they 
are  not  good  against  the  certificate  of  the  judge,  and  are  no 
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substitute  for  it  Whatever  reliance  the  judge  may  place 
upon  such  notes,  he  after  all  must  determine  what  was  and 
what  was  not  the  testimony;  and  until  those  notes  are  written 
out)  neither  he  nor  counsel  can  determine  what  they  will  show 
as  the  testimony. 

3d.  And  in  this  we  appropriate  the  language  of  the  supreme 
court  of  the  United  States  in  the  case  of  Leftwieh  v.  JLecann, 
4  Wall.  187,  in  which  the  court  says:  "If  a  paper  which  is  to 
constitute  a  part  of  a  bill  of  exceptions  is  not  incorporated 
into  the  body  of  the  bill,  it  must  be  annexed  to  it,  or  so 
marked  by  letter,  number,  or  other  means  of  identification 
mentioned  in  the  bill,  as  to  leave  no  doubt,  when  found  in  the 
record,  that  it  is  the  one  referred  to  in  the  bill  of  exceptions." 
And  these  means  of  identification  must  be  obvious  to  all.  Ko 
mere  memorandum,  intelligible  it  may  be  to  a  single  person, 
even  the  clerk,  but  indicating  nothing  to  any  one  else,  will  be 
sufficient.  They  must  be  such  that  any  one  going  to  the  record 
can  determine  what  document  is  to  be  inserted,  or,  after  in- 
sertion, that  the  clerk  has  made  no  mistake.  The  record  must 
prove  itself,  and  not  the  record  and  the  testimony  of  the  clerk. 
The  clerk  changes;  the  record  endures.  And  long  after 
judge  and  clerk  are  both  gone,  the  record,  if  good,  must  carry 
on  itself  the  evidence  of  its  own  integrity. 

It  may  be  well  to  notice  some  of  the  vast  number  of  authori- 
ties cited  by  counsel.  In  the  case  of  Eeed  v.  Hubbard,  1  Q. 
Qreene,  (Iowa,)  153,  the  bill  of  exceptions  recited,  that  "The 
iiiustrstioDt. and  plai^tiff  cxhibitcd  his  bill  of  particulars — [here 
snthoriuc*.  insert  the  same.]"  And  the  court  sustained  a  mo- 
tion to  strike  out  the  bill  of  particulars  as  copied  by  the  clerk. 
See  also  same  volume,  the  case  of  Humphrey  r.  BurgCy  p.  223. 
In  the  case  of  Harmon  i\  Chandler ^  8  Iowa,  152,  the  court  says: 
"In  order  to  bring  before  this  court,  as  a  part  of  the  record, 
any  paper  used  or  proceeding  had  in  the  district  court,  not 
made  a  part  of  the  record  by  statute,  it  must  be  embodied  in 
the  bill  of  exceptions,  or  so  plainly  identified  that  there  can- 
not possibly  be  any  mistake  as  to  what  is  referred  to.  To  re- 
fer to  a  motion,  or  instruction,  as,  'marked.  A,'  and,  '[here 
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iBaert  it,]*  18  not  sufficiently  certain  for  the  ends  of  justice.*' 
See  also,  Jordan  v.  Quicks  11  Iowa,  9;  State  ex  rd.  v.  Jones y  11 
Iowa,  11;  State  v.  Larking  11  Nevada,  814;  Harbaugh  v.  Judge, 
82  Mich,  259;  Walker  v.  Stoddard,  81  Mo.  123;  Oliver  v.  Town, 
24  Wis.  514,  In  the  case  of  Sexton  v.  Wittard,  27  Wis.,  pages 
465, 468,  the  court  says:  '^The  hill  of  exceptions  on  file  is  im- 
perfect and  incomplete  on  its  iace.  Blanks  are  left  in  it  for 
various  depositions  and  other  documents,  which,  it  states,  were 
read  in  evidence  on  the  trial,  and  no  reference  is  made  to 
them,  or  description  of  them  given,  by  which  they  can  be 
identified.  The  attorneys  might  difter  as  to  the  identity  of 
these,  and  there  would  be  no  means  of  settling  the  contro- 
versy. They  should  have  been  inserted  in  the  bill,  or  made 
part  of  it  by  certain  reference,  in  order  that  no  such  dispute 
may  arise.''  In  the  case  of  Hicks  v.  Person,  19  Ohio,  446,  the 
court  says:  ^'AU  the  evidence  before  the  jury  must  be  em- 
bodied in  or  made  a  part  of  a  bill  of  exceptions.  It  will  not 
do,  as  is  sometimes  attempted  to  be  done,  to  refer  to  the 
records  of  courts,  or  records  of  deeds,  and  attempt  to  make 
them  parts  of  bills  of  exceptions.  It  will  not  do  to  refer  to 
depositions  on  file  by  the  names  of  the  deponents,  or  by  arti- 
ficial marks  upon  the  depositions  themselves,  without  some- 
thing beyond  this.  They  must  be  attached  to  or  made  part  of 
the  bill  of  exceptions,  so  that  when  a  record  of  the  case  shall 
be  made  they  can  be  introduced  into  that  record  as  consti- 
tuting a  part  of  the  case,"  And  further.  Wells  v.  Martin,  1 
Ohio  St  888;  Busby  v.  Finn,  1  Ohio  St.  409;  Young  v.  StaU, 
28  Ohio  St  578 ;  Stewart  v.  Rankin,  39  Ind.  161 ;  Kesler  v.  Myers, 
41  Ind.  546;  State  v.  Railroad  Company,  44  Ind;  850;  Vander- 
karr  v.  State,  51  Ind.  91;  CommWs  Henry  County  v.  Slatter,  52 
Ind.  171;  Everett  v.  Gooding,  53  Ind.  72.  In  the  case  of  Gar- 
Ungton  v.  Jones,  87  Ala.  240,  the  court,  speaking  of  papers  not 
copied  into  the  bill  of  exceptions,  but  made  part  thereof  by 
reference,  says,  that  they  must*' be  described  by  such  identi- 
fying features  as  to  leave  no  room  for  mistakes  in  the  tran- 
scribing officer."  Straxobridge  v.  The  Stote,48  Ala.  808;   Tuska^ 
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loosa  Co.  V.  Logan,  50  Ala.  508;  Buff  v.  Gilbert,  4  Blackf:  19; 
Spears  v.  Clark,  6  Blackf.  167;  V.  Vhiversify  v.  Ihfibree,  7  Blackf. 
461. 

Applying  the  rules  above  given  to  the  case  at  bar,  and  what 
is  the  result?  Bill  of  exceptions  No.  8  is  the  one  purporting 
▲pBiioatioa      to  preserve  the  testimony  taken  on  the  trial.    In  the 

™***'  original  bill  of  exceptions,  as  allowed  and  signed  by 
the  trial  judge,  the  only  identification  of  the  evidence  offered 
by  plaintiff  is  as  follows — quoting  from  the  bill: 

^^As  will  appear  from  a  stenographic  record  thereof  as  fol- 
lows: [Here  copy  record  of  testimony  as  kept  by  stenographer, 
dawn  to  resting  of  plaintifTs  ease,'\  The  said  depositions  taken 
by  plaintiff*,  to-wit:  [Here  copy  names  of  witnesses,  and  deposi- 
tions, as  readJ]  " 

And  the  only  identification  of  evidence  offered  by  the  de- 
fendant to  be  inserted  in  said  bill  of  exceptions  is  as  follows: 

'*  Defendant,  to  maintain  the  issue  upon  its  part,  offered  evi- 
dence which  was  received  by  the  court  of  the  kind  and  in  or- 
der as  follows,  as  also  kept  by  such  stenographer:  [Here  copy 
defendant's  [evidence.]^ " 

And  the  evidence  of  plaintiff  in  rebuttal  is  not  even  iden- 
tified by  the  stenographic  record,  but  it  is  stated  that,  ^'  The 
plaintiff  offered  evidence  in  rebuttal  which  was  received  by 
the  court  as  follows:  [Here  copy  evidence  in  rebuttal.y*  Among 
the  papers  brought  from  the  office  of  the  clerk  of  the  district 
court,  and  offered  in  evidence  on  the  motion,  is  a  large  roll 
which  upon  examination  reads  as  the  testimony  of  witnesses 
given  upon  this  trial,  and  which  appears  to  have  been  copied 
into  the  transcript  filed  in  this  court  as  the  testimony  referred 
to  in  the  original  bill.  But  upon  this  roll  we  find  no  file- 
marks,  or  other  marks  of  identification.  From  an  examina- 
tion of  this  roll  no  one  could  tell  when  it  was  placed  among 
the  papers  of  the  clerk's  office,  or  even  when  it  was  written 
out;  and  if  the  clerk  had  produced  any  other  roll  or  paper 
readiilg  as  testimony  given  upon  that  trial,  no  one  could  from 
inspection  have  told  which  was  correct,  or  which  was  intended 
to  be  inserted,  or  which  (if  either)  was  written  out  by  a  stenog- 
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rapher.  Indeed,  the  only  means  of  identification  which 
appear  are,  the  fisicts  that  it  reads  aa  testimony  given  upon  the 
trial,  and  that  it  is  found  among  the  papers  of  the  case.  To 
hold  such  means  sufficient,  would  open  the  door  to  the  loosest 
practice.  Again,  as  a  part  of  plaintiff^s  evidence  the  orig- 
inal hill  directs — "  ^Sisre  copy  names  of  witnesses  and  depositions 
as  read.y*  Who  is  to  decide  what  depositions  were  read? 
The  court  certainly  by  signing  such  a  bill  does  not  determine. 
It  is  a  matter  to  be  thereafter  settled,  and  by  whom?  Still 
again:  The  only  identification  of  rebutting  testimony  is  — 
"  ISere  copy  evidence  in  rebuiial.']  "  Whence  is  the  clerk  to  get 
it?  Who  is  to  decide  what  was  then  given  in  evidence?  Such 
a  direction  settles  nothing.  It  does  not  even  purport  to  settle 
anything.  We  have  refrained  thus  far  from  noting  anything 
outside  of  that  .which  appears  upon  the  fiwe  of  the  papers,  for 
we  think  as  indicated  heretofore,  that  the  identification  should 
be  apparent  from  the  record  itself,  and  obvious  to  all.  In 
reference  to  the  extrinsic  testimony  of  which  we  received 
quite  an  amount  on  the  hearing  of  the  motion  subject  to 
further  consideration  as  to  its  competency,  we  simply  say  this 
— that  its  contradictions  only  enforce  the  conviction  that  the 
record  must  be  tried  by  itself,  that  the  marks  of  identification 
must  be  on  the  papers,  and  in  the  record;  and  that  such  con- 
tradictions make  it  painfully  certain  that  it  would  be  in  the 
highest  degree  dangerous  to  trust  to  the  recollections  of  clerk, 
or  counsel,  or  court.  So  far  then  as  the  motion  refers  to  that 
portion  of  the  bill  of  exceptions  No.  8  which  purports  to  give 
the  testimony  on  the  trial,  it  must  be  sustained. 

Notwithstanding  this  we  have  examined  the  testimony  at 
length;  and,  without  asserting  that  there  were  absolutely  no 
errors  committed,  we  think  that  a  verdict  for  the  plaintiff  upon 
such  evidence  would  have  to  be  sustained.  There  was  more 
Mttritiof  evidence  to  sustain  the  verdict,  more  tending  to 
^"^  show  negligence  on  the  part  of  the  defendant,  than 

in  many  of  the  contested  cases  that  come  to  this  court.  We 
do  not  mean  that  the  testimony  was  one-sided  entirely,  for 
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there  was  abundance  of  strong  conflicting  testimony.  Bat 
stilly  as  to  the  matters  of  fact  the  verdict  of  the  joiy  would 
have  had  to  be  sustained,  and  a  reversal,  if  ordered,  must  have 
been  on  some  technical  error  in  the  admission  of  evidence,  or 
in  the  instructions.  As  to  the  amount  of  the  verdict,  it  was 
unquestionably  excessive;  but  whether  it  was  so  excessive  that 
for  that  reason  alone,  after  having  been  approved  by  the  dis- 
trict court,  we  should  have  felt  compelled  to  reverse  the  judg- 
ment, is  a  matter  we  shall  not  decide.  Perhaps  the  justices 
might  not  agree  upon  that 

Two  motions  were  made  to  suppress  certain  depositions, 
taken  respectively  on  the  1st  and  8d  of  May  1875,  and  the 

21st  of  October  1875.  As  to  the  first  depositions, 
^wSti^ti     the  grounds  assigned  were,  that  they  were  taken 

before  P.  S.  Noble,  a  clerk  of  the  plaintiff's  attor- 
neys, and  that  they  were  so  taken  without  notice  to  and  in  the 
absence  of  defendant's  attorneys;  and  as  to  the  other,  the 
grounds  were  that  they  were  taken  in  short-hand,  and  after- 
ward written  out  and  signed  by  the  witnesses,  and  also  that 
they  were  taken  before  said  Noble.  Upon  the  face  of  the 
depositions  everything  appears  correct  The  objections  are 
raised  only  by  extrinsic  testimony.  In  support  of  these  ob- 
jections the  affidavits  of  two  witnesses  were  filed.  They  were 
opposed  by  counter  afiidavits.  These  counter  affidavits  show 
that  the  taking  of  the  depositions  in  short-hand,  and  before  P. 
S.  Noble,  was  by  consent  of  parties;  that  Noble,  though  a 
clerk  of  the  plaintiff's  attorneys,  had  no  interest  in  this  suit, 
and  was  not  attorney  or  relative  of  either  party,  and  was  as  a 
notary  public  in  the  habit  of  taking  depositions  for  the  differ- 
ent attorneys  of  Atchison  for  his  own  benefit,  and  not  for  the 
gain  of  the  plaintiff's  attorneys;  and  also  that  the  notice  to 
take  the  first  depositions  was  served  on  one  of  the  principal 
officers  of  the  defendant,  and  that  F.  M.  Pierce,  an  attorney 
in  the  office  of  defendant's  attorney,  though  not  regularly  em- 
ployed in  this  case,  appeared  at  the  time  named  as  attorney 
for  defendant  and  cross-examined  the  witnesses  without  am 
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objection  on  acconnt  of  the  notice.  The  motion  to  suppress 
states  that  Pierce  was  employed  specially  by  the  defendant  to 
appear  and  object  on  account  of  the  notice.  Upon  the  ques- 
tions of  fact  raised  by  the  various  affidavits,  we  cannot  sec 
that  there  was  such  a  clear  preponderance  of  testimony  against 
the  ruling  of  the  district  court  as  will  justify  a  reversal.  Again, 
it  does  not  affirmatively  appear  that  all  the  testimony  presented 
on  the  motion  is  preserved  in  the  record.  Mcintosh  v.  Comm'rs 
ofOrawford  Co.,  18  Kas.  171. 

We  cannot  forbear  noticing  at  this  point  a  matter  whicli 
seems  to  have  escaped  the  attention  of  counsel,  and  which 
tends  to  show  how  uncertain  "skeleton  bills'*  of  exceptions 
are,  even  in  their  best  estate.  The  skeleton  bill,'  after  refer- 
ring to  the  motions  to  suppress  depositions,  states,  that  in 
0k«i«toB biut{  support  thereof  defendant  read  "two  certain  affi- 
nnoertatntj.  j^y^^  ^^g  foUows:  [HcTe  CQffy  two  fivst  affidavits 
made  hy  W.  W.  Guthrie  and  F.  M.  Pierce.]"  The  transcript 
filed  with  us  shows  at  this  place  two  affidavits  of  these  gen- 
tlemen, of  date  November  10th.  Further  on  the  skeleton 
bill  reads,  "Plaintiff  then  read  contra  the  certain  affidavits  of 
B.  P.  Waggener,  P.  S.  Noble,  and  A.  H.  Horton,  which  are 
copied  as  follows*:  [JETere  copy  such  affidavits.]  "  The  transcript 
here  shows  three  affidavits  of  these  three  gentlemen  respect- 
ively. The  bill  then  further  reads,  "Defendant  then  read 
contra  the  certain  other  affidavits  of  Guthrie  and  Pierce,  which 
are  copied  as  follows:  [Here  cojpy  such  affidavits.]**  And  the 
transcript  shows  two  such  affidavits  of  date  November  12th. 
Then  according  to  the  bill  come  the  depositions  themselves 
which  were  sought  to  be  suppressed;  but  in  the  transcript 
there  appear  two  more  affidavits  of  P.  S.  Noble  and  one  of  B. 
P.  Waggener,  and  which  upon  their  face  refer  to  the  matters 
in  the  motion,  and  which  are  also  verified  on  the  12th  of  No- 
vember. Now,  were  these  last  affidavits  really  read  upon  the 
motion?  Was  it  intended  that  they  should  be  inserted  in  the 
bill  of  exceptions  as  copied  for  this  court?  or  was  this  simply 
the  act  of  the  clerk,  or  copyist,  thinking  they  ought  to  be  in  T 
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So  also,  where  it  is  said  that  plaintiff  read  the  certain  affidavits 
of  B.  P.  Waggener,  etc.,  and  the  direction  was  to  copy  such 
affidavits,  was  it  intended  that  the  clerk  should  copy  one  affi- 
davit apiece  of  these  gentlemen?  or,  all  affidavits  of  theirs  he 
might  find  on  file  hefore  the  date  of  the  motion?  or,  only  such 
as  apon  examination  he  might  deem  pertinent  to  the  matters 
m  the  motion?  or,  sach  as  according  to  his  memory  were  ac- 
tually read?  These  questions  find  no  satisfactory  answer  in 
the  record.  The  transcript  as  it  comes  hefore  us  is  donhtlesa 
correct,  at  any  rate  we  may  presume  it  to  he  so,  as  no  question 
is  made;  but  if  it  were  challenged  we  should  be  at  a  loss  from 
anything  in  the  original  bill  to  determine  how  many  affidavits 
were  properly  copied  into  the  record  by  the  clerk. 

One  oUier  matter  remains  for  consideration.  After  the  tes- 
timony was  all  in,  the  court  adjourned  for  the  arguments  to 
the  ensuing  morning.  At  that  time,  before  the  jury  had  been 
called,  but  while  they  were  present  in  the  court  room  and  in 
their  hearing  the  counsel  for  plaintiff  produced  and  read  to  the 
4.  Aitogedmto.  c^^^^  ^^  affidavit  stating  substantially,  "that  since 
^y-Xnto  the  adjournment  one  of  the  defendant's  employes 
inTMtigaud.  ^^^  witnesses  had  admitted  that  the  testimony  that 
he  had  given  adverse  to  the  plaintiff  he  had  been  forced  to 
give — that  he  knew  he  had  done  wrong,  and  done  the  plain- 
tiff injustice,  and  that  he  was  sorry  for  it"  Upon  this,  and 
before  proceeding  further  with  the  case,  the  witness,  and  the 
parties  who  claimed  to  have  heard  his  admissions,  were  brought 
into  court,  questioned  and  cross-questioned  as  to  the  admission. 
When  all  had  been  so  examined,  the  court,  without  taking 
any  action  on  the  matter  so  investigated,  directed  the  argu- 
ment to  proceed.  It  is  claimed  that  this  was  both  <^  mis- 
conduct of  the  prevailing  party,**  and  "irregularity  in  the 
proceedings  of  the  court,  and  the  prevailing  party,  by  which 
the  defendant  was  prevented  from  having  a  fair  trial,*'  and  re- 
sulted in  a  judgment  excessive  and  outrageous  in  the  last  de- 
gree. It  was  neither.  The  attention  of  the  court  was  called 
by  affidavits  to  a  matter  which  demanded  investigation.    It 
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was  proper  too  to  investigate  it  before  the  case  was  finally 
submitted  to  the  jury;  and  while  a  private  examination  before 
the  court,  and  out  of  hearing  of  the  jury,  would  ordinarily  at 
least  in  the  first  instance  be  the  preferable  course,  we  cannot 
think  that  the  fact  of  its  publicity,  and  the  presence  of  the 
jury,  turned  it  in  this  case  into  misconduct  or  irregularity 
sufficient  to  compel  the  reversal  of  llie  judgment.  Suppose  it 
were  true,  that  defendant  forced  one  of  its  etnploy^s  to  go  into 
court  and  so  testify  against  the  plaintiff  as  to  do  him  injustice 
and  wrong;  that  would  be  of  course  misconduct,  and  suffi- 
cient if  not  discovered  until  after  verdict,  to  compel  a  new 
trial.  But  if  discovered  before  the  case  goes  to  the  jury,  must 
the  party  wait  till  after  verdict  and  then  seek  to  remedy 
the  Wrong  by  motion  for  a  new  trial  T  That  often  would  be 
fiEur  fi'om  adequate  remedy.  It  involves  necessarily  delay,  and 
all  that  results  or  may  result  from  delay.  Waste  of  time,  ex- 
pense, annoyance,  absence  of  witnesses,  failing  of  memory, 
insolvency  of  defendant,  are  more  or  less  certain  consequences 
of  a  new  trial.  Besides,  no  jury  can  so  fully  appreciate  the 
extent  and  force  of  the  wrong  as  that  which  has  heard  the 
testimony  by  which  the  wrong  was  sought  to  be  perpetrated. 
While  therefore  the  party  may  wait  until  after  verdict,  and 
seek  to  remedy  the  wrong  by  motion  for  a  new  trial,  he  is  not 
compelled  to  so  wait,  and  may  immediately  upon  discovering 
the  £Ekcts  call  the  attention  of  the  court  to  it.  On  the  other 
hand,  if  it  be  misconduct  for  a  party  to  force  an  employ^  to 
testify  untruly,  it  is  no  less  misconduct  for  the  opposite  party 
to  maliciously  fabricate  such  a  charge.  And  if  the  plaintiff 
had  made  such  a  charge  and  circulated  it  so  as  to  come  to  the 
ears  of  the  jury  in  any  other  manner  than  by  directly  and 
openly  calling  the  attention  of  the  court  to  and  demanding  an 
investigation  of  it,  it  would  be  misconduot.  And  more :  Al- 
though openly  presented  to  the  court,  and  investigation  de- 
manded, if  it  should  appear  that  it  was  wholly  without 
foundation,  and  made  without  any  reasonable  grounds  there- 
for, that  would  also  seem  to  be  misconduct.    But  where  the 
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eharge  is  true,  or  there  are  reasonable  grounds  to  believe  it 
true,  the  party  is  guilty  of  no  misconduct  in  coming  directly 
and  openly  into  court  and  demanding  an  investigation  in  or- 
der that  his  rights  may  be  protected  against  such  a  wrong. 
In  this  case  the  testimony  was  conflicting,  and  we  do  not 
think  the  charge  was  established;  but  still  from  the  language 
which  the  witness  admitted  that  he  had  used,  to  the  effect "  that 
he  had  to  go  to  the  court  and  testify,"  it  is  not  strange  that 
the  plaintiff  and  his  friends  understood  that  the  compulsion 
referred  to  was  that  of  the  employer,  and  not  of  the  law.  The 
charge  was  not  wantonly  brought  The  plaintiff  believed  it 
There  were  some  grounds  for  believing  it  It  was  appar- 
ently made  in  good  faith,  and  there  was  no  misconduct  in 
making  it. 

Ordinarily,  as  we  have  said,  such  matters  should  first  be 
investigated  privately  before  the  court,  and  not  in  the  hearing 
of  the  jury,  in  order  that  their  attention  may  not  be  dis- 
tracted to  side  issues;  but  still,  whether  it  shall  be  so  had  or 
not,  is  a  matter  largely  within  the  discretion  of  the  court 
The  charge  may  have  become  so  public  that  there  is  a  prob- 
ability of  it  having  reached  the  ear  of  the  jury.  In  such  a 
case  the  interests  of  justice  and  the  rights  of  both  parties 
would  seem  to  demand  that  they  know  the  exact  truth  rather 
than  return  a  verdict  with  a  suspicion  of  wrong  in  their  minds. 
In  the  case  before  us  it  does  not  seem  that  the  public  investiga- 
tion of  the  charge  was  such  an  error  or  wrought  such  prejudice 
to  the  rights  of  the  defendant  as  would  justify  any  interference 
with  the  judgment. 

The  judgment  will  be  affirmed. 

Valbntinb,  J.,  concurring. 

HoRTON,  0.  J«,  not  sitting,  having  been  of  connsel  in  the 
case. 
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Mound  City  Mutual  Life  Insueancb  Co.  v.  Edwaed  £• 
Twining  et  al. 

1.  MonoN  voB  Nbw  Trial;  When  Filed  in  Time,  May  be  Heard  at  Subu- 
quetU  Term.  Tina  case  was  tried  by  the  court  without  a  jury.  After- 
ward,  and  on  the  26th  of  July  1875,  the  court  made  special  findings  of 
&ct  and  conclusions  of  law,  and  upon  such  findings  and  conclusions 
rendered  judgment  in  favor  of  the  plaintiffs  and  against  the  defendant. 
On  the  same  day  the  defendant  filed  a  motion  for  a  new  trial,  but  on  the 
same  day  the  court  adjonrned  erne  die  without  taking  any  action  upon 
said  motion  for  a  new  trial.  Heid,  That  said  motion  did  not  become 
defunct  by  reason  of  said  ac^joumment,  but  was  continued  to  the  next 
term  of  the  court.    [Beed  v.  Sexion,  20-201.] 

2.  Cass-Madb;  Tbne  for  Making;  Extending  Time.  A  case  may  be  made  for 
the  supreme  court  and  served  upon  the  opposite  party  at  any  time  with, 
in  three  days  after  an  order  is  entered  overruling  a  motion  for  a  new 
trial,  although  such  order  may  not  be  entered  at  the  same  time  that  the 
judgment  in  the  case  is  rendered,  nor  even  until  the  next  term  there- 
after; and  the  court  may  on  entering  said  order  extend  the  time  still 
further  for  making  and  serving  a  case  for  the  supreme  court. 

8.  Lira  Insubancb;  Non- Forfeiting  Policy)  Premium.  The  decision  in  the 
case  of  Z4fe  Insurance  Cb.  v.  Twining,  12  Kas.  475,  regarding  the  liability 
of  the  insurance  company,  the  terms  of  its  policy,  and  the  non-payment 
of  premiums  at  maturity,  reafl&rmed  and  followed,  line.  Cb.  v.  McChwan, 
18-300.] 

4.  .— — »-  MeUiodi  of  Ineuranee;  Option  of  Assured,  Where  an  insurance 
company  publishes  that,  in  order  to  prevent  forfeitures,  and  to  save  poli- 
cies from  lapsing,  it  has  adopted  two  methods  of  insurance,  between 
which  policyholders  may  choose,  and  T.  procures  firom  the  i<aid  company 
an  insurance  on  his  own  life  for  the  benefit  of  his  heirs,  and  in  doing  so 
takes  and  receives  a  i)olicy  giving  to  him  the  benefits  of  one  of  said 
methods,  and  not  of  the  other,  Tield,  that  T.,  in  taking  and  holding  said 
policy,  chooses  one  of  said  methods,  and  that  his  heirs  cannot  after  his 
death  abandon  that  method  and  choose  the  other. 

ft.  — Payment  qf  PremiuTne  When  Due;  DrfauU;  Cuatom;  Waiver  of 

Time.  Where  the  local  agent  of  an  insurance  company  adopts  the  cus- 
tom of  receiving  premiums,  due  his  company,  at  any  time  up  to  the  first 
of  the  month  next  after  they  become  due,  and  T.  at  the  time  holds  an 
incorrect  policy  in  said  insurance  company,  and  the  agent  in  order  to 
induce  T.  to  take  a  corrected  policy  from  the  company  informs  T.  of 
such  custom,  and  telle  him  that  if  he  takes  snch  new  policy  and  pays  his 
annual  premiums  at  any  time  up  to  the  first  of  the  month  next  after 
they  become  due,  it  will  be  sufficient,  and  also  gives  to  T.  a  circular 
published  by  the  company  stating,  "Thirty  days  grace  allowed  in  pay- 
ment of  premiums,'*  and  T.  takes  such  new  and  corrected  policy  by  the 
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terms  of  which  the  annual  preminms  become  due  on  the  15th  of  Octo- 
ber of  each  year,  and  on  said  policy  is  an  indorsement  stating  in  effect 
that  the  agents  of  the  company  have  no  authority  to  waive  anything  for 
the  company,  and  this  particular  agent  does  not  in  terms  have  any  such 
authority,  and  said  agent  again,  and  after  said  second  policy  is  issued, 
makes  the  same  statement  to  T.  which  he  made  prior  thereto  with  re- 
gard to  said  custom,  and  with  regard  to  receiving  said  premiums  after 
they  became  due,  and  also  thereafter  gave  T.  other  copies  of  said  circa- 
lars,  and  the  assured  dies  on  October  24th,  nine  days  afl»r  the  second 
annual  premium  becomes  due,  and  said  second  annual  premium  is  never 
paid,  held,  that  it  must, be  presumed  that  the  insurance  company  has 
knowledge  of  said  custom  of  its  agent  and  adopted  the  same  as  its  own 
custom,  and  therefore  that  the  company  itself  waived  the  payment  of 
premiums  within  the  strict  time  prescribed  by  the  policy;  and  there- 
fore, that  as  the  assured  died  before  the  first  of  the  month  next  after 
said  premiums  become  due  the  beneficiaries  may  recover  the  amount  of 
the  insuranoei  less  the  amount  of  said  second  annual  premium. 


Error  from  Douglas  District  QnarU 

The  necessary  facts,  pleadlDgs,  and  proceedings  are  fully 
stated  in  the  subjoined  opinion.  The  district  court,  at  July 
Term  1876,  gave  judgment  for  plaintifEs  for  $4,888.10,  besides 
interest  and  costs,  and  the  liisiarance  Oompanjf  brings  the  case 
here  on  error  for  review. 

Nevison  ^  Alford^  for  plaintiff  in  error. 
Solon  0.  Thacherj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  case  was  once  before  in  this  court; 
( 12  Kas.  476.)  At  that  time  the  judgment  of  the  court  below 
was  reversed,  and  cause  remanded  for  a  new  trial.  On  its  re- 
turn to  the  court  below  the  parties  filed  new  pleadings.  The 
new  petition  filed  by  the  plaintiffs  reads  as  follows: 

(Title.)  ''The  plaintiffs  show  to  the  court  that  the  defendant 
is  a  corporation  created  under  the  laws  of  the  state  of  Mis- 
souri, and  havinff  an  ofiice  and  doing  business  within  the  state 
of  Kansas,  and  duly  empowered  by  law  to  do  and  transact  the 
business  of  life  insurance  within  the  state  of  Kansas;  that  on 
flie  8d  of  October  1870,  one  Lewis  Twining,  then  of  Law- 
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rence,  KaDsas,  applied  to  Stevens  &  Anderson,  the  dulj-oou- 
Btituted  general  agents  of  the  defendant  in  the  business  of 
insurance  at  Lawrence  aforesaid,  for  a  policy  of  insurance 
upon  the  life  of  him  the  said  Twining;  that  said  application 
was  in  writing,  and  was  by  the  said  agents  of.  said  insurance 
company  forwarded  to  said  company  for  their  acceptance  or 
r^ection  on  the  18th  of  October  1870;  that  the  said  insurance 
company  accepted  said  application,  and  forwarded  their  policy 
of  insurance  to  their  said  agents  on  the  28d  of  said  October, 
and  that  said  agents  on  the  24th  of  said  October  delivered  the 
said  policy  to  the  said  Twining,  as  a  contract  of  insurance  on 
the  part  of  said  defendant;  and  the  said  Twining  thereupon, 
and  on  said  24th  of  October,  paid  to  said  Stevens  &  Anderson 
for  the  said  defeudant  the  sum  of  $150.95  as  and  for  one 
year's  premium  of  insurance  upon  the  life  of  the  said  Twin- 
ing, which  was  so  accepted  by  the  said  Stevens  &  Anderson  in 
behalf  of  the  said  defendant;  and  thereupon  a  contract  of 
insurance  was  affected  upon  the  life  of  the  said  Twining  for 
one  year  from  that  date,  and  for  the  period  of  his  life  upon 
the  payment  of  the  like  sum  annually  as  a  premium  therefor, 
in  pursuance  of  the  terms  and  conditions  of  said  policy  of 
insurance  which  were  the  same  terms  and  conditions  contained 
in  the  policy  of  insurance,  a  copy  whereof  is  annexed  to  this 
petition. 

'^And  said  plaintiffs  further  show,  that  afterward,  and  on 
the  19th  of  January  1871,  the  said  Lewis  Twining  delivered 
up  to  the  said  defendant  the  aforesaid  policy  which  was  issued 
to  him  of  an  incorrect  age  of  thirty-nine  years,  and  under 
agreement  with  the  defendant  took  from  defendant  another 
policy  of  which  the  annexed,  marked  ^  Schedule  A,'  is  a  true 
copy,  and  which  copy  is  made  a  part  bf  this  petition;  that  said 
Twining  at  the  time  of  the  delivery  of  said  last^mentioned 
policy  of  insurance  paid  therefor  to  the  defendant  the  addi- 
tional sum  of  $5.65;  that  said  defendant,  notwithstanding  said 
contract  was  entered  into  on  the  24th  of  October  1870,  and 
the  contract  was  to  insure  for  the  life  of  said  Twining  from 
that  date,  and  the  premium  paid  at  that  date  was  a  full  pre- 
mium for  insurance  for  one  year  from  that  time,  inserted  in 
the  said  policy  that  said  premium  was  to  be  paid  annually  on 
the  15th  of  October  in  each  year,  and  assured  said  Twining 
and  save  him  to  understand  that  said  policy  was  non-forfeit- 
able  by  reason  of  any  faUure  to  pay  premium  thereon  at  the 
time  the  same  became  payable  by  tiie  terms  of  said  policy, 
and  also  held  out  and  gave  said  Twining  to  understand  and 
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believe  that  if  he  paid  said  annual  premium  provided  for  in 
said  policy  on  or  before  the  first  of  the  month  next  after  the 
said  16th  of  October,  it  would  be  as  effectual  as  though  paid 
promptly  on  said  October  16th  in  each  year,  and  waived  the 
payment  of  said  premium  as  provided  in  said  policy,  and  gave 
time  for  the  payment  thereof  until  the  first  of  ihe  month 
thereafter. 

"And  plaintiffs  further  show,  that  they  are  the  heirs-at-law 
and  legal  representatives  of  said  Lewis  Twining,  and  the  per- 
sons for  whose  benefit  the  said  policy  of  insurance  was  de- 
livered; that  said  Twining  died  at  the  city  of  Topeka  on  the 
24th  of  October  1871,  from  natural  causes,  and  not  from  his 
own  hand,  nor  in  consequence  of  any  duel,  nor  by  reason  of 
the  violation  of  any  law  of  any  state,  nation  or  province;  that 
said  Twining  did  not,  after  the  issuinff  of  said  policy  of  in- 
florance,  violate  any  of  the  conditions  thereof,  but  lived  in  the 
state  of  Kansas  and  followed  the  occupation  in  said  policv 
mentioned ;  that  after  the  death  of  the  said  Lewis  Twining,  and 
on  the  13th  of  March  1872,  due  proof  of  loss  under  said  policy 
was  made  and  served  upon  the  said  defendant  according  to  the 
terms  and  conditions  of  said  policy;  that  no  part  of  said  sum 
of  five  thousand  dollars  secured  by  said  policy  has  been  paid 
by  said  defendant,  but  that  the  whole  amount  thereof  is  now 
due  from  said  defendant  to  these  plaintiff. 

"The  plaintiflfe  demand  judgment  for  $6,000,  with  interest 
thereon  from  June  11th  1872,  and  costs.** 

"SCHBDULB  A. 

"  Jftwmd  OUy  Mutual  Life  Insurance  Company  j  of  8L  Louis,  Ho.- 

Age,  40.— Number  ^W.— Amount,  f6,000.  JPremim,  fl66£0 

annually. — Premium  payable  October  ISth,  each  year. 

"In  consideration  of  the  representations  made  to  them  in 

the  application  for  this  policy  of  insurance,  and  of  the  annual 

premium  of  $156.50,  to  be  paid  on  or  before  the  fifteenth  day 

of  October  in  each  and  every  year  during  the  continuance  of 

this  policy,  the  first  of  the  said  annual  premiums  felling  due 

on  the  15th  day  of  October  1870,  do  hereby  insure  the  life  of 

Lewis  Twining,  of  Lawrence,   countv  of  Douglas,  state  of 

Kansas,  for  the  use  and  benefit  of  his  legal  heirs  or  assigns  of 

,  county  of ,  state  of ,  in  the  amount  of  five 

thousand  dollars.  And  the  said  company  does  hereby  agree 
to  pay  the  said  sum  insured  to  the  above-mentioned  benefici- 
aries or  their  legal  representatives  within  ninety  days  afber 
due  notice  and  satisfactory  proof  of  the  death  of  the  said  as- 
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Bured  shall  have  been  deposited  in  the  office  of  the  said  com- 
pany, deducting  therefrom  the  loans  or  other  indebtedness  due 
the  said  company.  And  it  is  further  agreed,  that  if  the  first 
annual  premium  shall  have  been  fully  paid  to  this  company, 
and  default  be  made  in  the  payment  of  any  premium  there- 
after to  become  due  and  payable,  that  such  default  shall  not 
work  a  forfeiture  of  this  policy,  but  if  it  be  surrendered  within 
thirty  days  after  the  date  of  such  de&ult,  this  company  will, 
in  consideration  thereof,  issue  a  paid-up  policy,  payable  as 
hereinbefore  provided,  for  the  amount  which  could  be  bought 
by  the  net  value  of  this  policy,  (the  value  to  be  determined  on 
the  basis  of  assumptions  contained  in  section  29  of  an  act  oi 
the  state  of  Missouri,  entitled  'An  act  for  the  regulation  of  life 
assurance,'  approved  March  10th  1869,)  considered  as  a  gross 
single  premium,  according  to  the  single-premium  rates  of  this 
company.  And  it  is  expressly  understood,  that  the  sum  of  all 
loans  or  other  indebtedness  due  this  company  shall  be  first  de- 
ducted from  the  amount  of  such  net  value.  And  it  is  further 
understood  and  agreed,  that  the  said  assured  may  at  any  time 
by  the  usual  modes  of  conveyance  travel  to  and  from  any  por- 
tion of  the  United  States,  British  Provinces,  Canada,  or 
Europe.  If  however,  the  person  whose  life  is  hereby  insured 
shall  engage  on  any  railroad  as  locomotive  engineer,  fireman, 
or  as  brakeman,  or  personally  engage  in  blasting,  submarine 
operations,  or  the  production  of  highly-inflammable  or  explo- 
sive substances,  or  enter  the  military  or  naval  service,  (the 
militia  when  not  in  active  service  excepted,)  without  the  con- 
sent of  this  company  in  writing  first  had  and  obtained,  or  die 
by  or  in  consequence  of  engaging  in  a  duel,  or  in  known  and 
willful  violation  of  any  law  of  this  or  any  other  country,  or  if 
any  material  fact  respecting  the  health  or  habits  of  the  assured 
^all  have  been  willfully  and  intentionally  misstated  or  sup- 
pressed in  the  application  for  this  policy  of  insurance,  and  on 
the  faith  of  which  the  policy  is  issued,  then  this  policy  to  be 
null  and  void  and  of  no  effect 

<^And  the  said hereby  acknowledge  to  have  received  a 

loan  of dollars,  being  one-third  the  annual  nremium  on 

this  policy,  and  that  a  similar  loan  is  made  on  all  the  future 
annual  premiums,  said  loan  to  remain  a  lien  on  said  policy 
until  paid  or  canceled  by  dividends,  and  to  bear  interest  at  the 

rate  of per  cent  per  annum,  payable  in  advance.     Proof 

of  interest  in  lifid  of  said  assured  must  be  deposited  with  proof 
of  death. 

<<  Should  this  policy  be  assigned,  or  held  as  security,  written 
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notice  of  such  assignment  and  transfer  must  be  given  to  this 
company.  This  policy  to  take  effect  and  become  binding  oa 
said  company,  only  when  the  first  annual  premium  shall  have 
been  paid  to  Stevens  k  Anderson,  agents,  at  Lawrence,  Kan- 
sas, whose  receipt  below  shall  be  evidence  of  the  same. 

"In  witness  whereof,  the  said  Mound  Oity  Mutual  Life  In- 
surance Company  has  hereunto  affixed  its  corporate  seal,  and 
caused  these  presents  to  be  signed  by  its  President,  or  Vice- 
President,  and  Secretary,  this  fifteenth  day  of  October  1870. 
A.  M.  'BB,iTTOif  J  Vice -President,  [seal.] 

"  S.  W.  LoMAX,  Secretary. 

"Received  of  Lewis  Twining,  of  Lawrence,  county  of 
Douglas,  state  of  Kansas,  the  first  annual  premium  on  thia 
policy,  this  19th  day  of  Januarv,  1871. 

"  Stevens  &  Anderson,  Agents. 

"  Edition  of  May  1869.  [Annual  Life  Policy — non-forfeiting 
after  payment  of  one  annual  premium.]  Lewis  Twining  de- 
livered up  policy  in  regard  to  age,  89  years,  and  took  this  cor- 
rected policy  of  right  age,  40  years. 

" Stevens  &  Andbkson,  Agents" 

On  the  back  of  said  policy  is  the  following  printed  notice 
to  policy-holders: 

"Notice  to  Policy-holders. — Payments  of  Premiums.  Ee- 
newal  premiums  may  be  paid  to  an  agent,  but  only  on  the  pro- 
duction of  a  receipt  signed  by  the  president  or  secretary,  who 
are  alone  authorized  to  sign  receipts  on  the  part  of  the  com- 
pany. When  receipts  are  delivered  to  a  policy-holder  by  an 
agent,  such  agent  should  countersign  the  same,  as  an  evidence 
of  payment  to  him. 

^^Powers  of  Agents. — Agents  are  not  authorized  to  make, 
alter,  or  discharge  contracts,  waive  forfeiture,  or  bind  the  com- 
pany in  any  way;  their  duties  being  simply  the  reception  and 
transmission  of  applications  for  policies  and  premiums,  under 
the  rules  and  instructions  laid  down  in  their  letters  of  appoint- 
ment Agents  of  the  company  are  not  under  bxlj  circam- 
stances  authorized  to  write  the  receipt  of  premiums,  or  make 
any  indorsement  on  the  policy. 

^^Restoration  of  Forfeited  Policies. — The  company  may,  but 
solely  as  an  act  of  grace  or  courtesy,  and  when  the  interest  of 
the  company  will  not  be  impaired  in  any  way  thereby,  restore 
a  forfeited  policy.  When  a  restoration  is  applied  for,  the  ap- 
plication must  invariably  be  accompanied  by  a  certificate  as  to 
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the  health  of  the  person  whose  life  was  insared,  and  at  his  ex- 
pense, from  a  physician  acceptable  to  the  company.  In  all 
cases  of  restoration  of  forfeited  policies,  and  in  all  cases  where 
the  premium  is  received  after  the  day  on  which  it  bexiame  due, 
and  after  the  expiration  of  the  thirty  days'  ffrace,  although  the 
policy  may  not  have  been  formally  canceled  on  the  company's 
books,  the  renewal  or  revival  of  the  policy,  in  whatever  form 
made,  will  be  (in  accordance  with  the  decision  6f  the  commis- 
sioners of  internal  revenue,)  subject  to  stamp  tax,  the  same  as 
if  a  new  policy  had  been  issued,  and  the  new  stamp  must  be 
paid  for  by  the  policy-holder. 

^^ Alteration  of  Policies, —  Changes  in  the  manner  of  paying 
premiums,  (as  from  yearly  to  half-yearly,  or  quarterly,  or  the 
reverse,)  can  be  made;  but  when  such  a  change  is  required  by 
a  policy-holder,  the  policy  must  be  forwarded  to  the  office  of 
the  company  for  the  requisite  indorsement.  When  a  policy  is 
altered  at  the  request  of  the  holder,  the  revenue  stamps  re- 
quired in  the  new  form  must  be  paid  for  by  him.  A  change 
of  interest  in  a  policy  can  only  be  made  on  the  written  re^quest 
of  the  legal  owner  of  the  policy,  and  with  the  consent  of  the 
company. 

^^Assignments. — ^A  wife  cannot  legally  assign  a  policy  drawn 
in  her  favor.  A  husband  cannot  assign  a  policy  to  his  wife. 
When  a  policy  is  assigned,  written  notice  of  such  assignment 
must  be  given  to  the  company,  for  registration  on  its  books. 
All  assignments,  to  be  valid,  require  a  revenue  stamp,  equal  in 
value  to  .that  on  the  policy,  and  the  cost  of  such  stamp  must 
be  borne  by  the  policy-nolder. 

^^ Proofs  of  Loss. — txi  the  event  of  the  death  of  a  person 
assured,  application  should  be  made  to  the  company  for  a 
blank  form  of  *  proof  of  death.'  This  form  contains  affidavits 
to  be  made  by  the  attending  physician  of  the  deceased,  by  a 
friend  present  at  the  time  of  death,  by  the  undertaker  having 
charge  of  the  interment,  and  by  the  person  to  whom  the  policy 
is  payable.  These  proofs  should  be  properly  filled  up  and 
forwarded  to  the  company,  and  if  found  satisfactory,  payment 
of  the  policy  will  be  made  by  check,  or  on  the  order  of  the 
legal  holder  of  the  policy,  sixty  days  after  the  proofs  shall  have 
beeix  received  by  the  company,  on  surrender  of  the  policy  duly 
receipted.  Ordinarily,  if  desired,  policies  will  be  discounted 
as  soon  as  proofs  or  death  have  been  approved  by  the  com- 
pany." 

The  ^ew  ansjwer  filed  by  the  defendant  to  said  new  and 
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amended  petition  of  the  plaintiffi,  after  caption  and  title  reads 
as  follows : 

^'The  Qaid  defendant  for  answer  to  the  amended  pedtion 
of  the  plaintiff  in  this  action  says:  That  is  not  true  ana  there- 
fore denies  that  on  the  3d  day  of  October  1870,  or  at  any  other 
time,  the  said  Stevens  &  Anderson,  mentioned  in  said  petition, 
were  the  gene/'al  agents  of  the  said  defendant,  in  the  ousiness 
of  insurance,  at  Lawrence,  or  in  any  other  business  or  at  any 
other  place.  The  said  defendant  also  denies  that  said  applica- 
tion for  insurance  was  forwarded  to  said  defendant  for  its 
acceptance  or  rejection  on  the  18th  of  October  1870,  or  that 
defendant  accepted  said  application,  and  forwarded  its  policy 
of  insurance  to  its  agents  on  the  23d  of  October  1870,  or  that 
said  agents  on  the  24th  of  October  1870  delivered  the  said 
policy  to  the  said  Lewis  Twining,  or  that  said  Twining  on  the 
24th.  of  October  1870  paid  to  said  Stevens  &  Anderson  for  the 
said  defendant  the  sum  of  $150.95,  or  any  other  sum,  as  and 
for  one  year's  premium  upon  the  life  of  said  Twining,  or  for 
any  other  purpose,  or  that  a  contract  of  insurance  was  then 
effected  upon  the  life  of  said  Lewis  Twining  for  one  year  from 
that  date,  or  for  any  other  time  or  date.  The  said  defendant 
says,  that  on  the  8d  day  of  October  1870,  said  Lewis  Twining 
made  said  application  for  insurance  to  said  defendant,  and  which 
application  for  insurance  was  received  by  the  said  defendant  prior 
to  the  15th  of  October  1870,  and  that  on  said  15th  of  October 
said  application  for  insurance  of  the  said  Lewis  Twining  was 
duly  accepted,  and  the  policy  of  insurance  above  mentioned 
was  on  that  day  executed  and  delivered  by  defendant  to  said 
Lewis  Twining,  and  that  said  Lewis  T\Cining  on  that  day  paid 
to  said  defendant  the  said  sum  of  $150.95  as  and  for  the  first 
annual  premium  on  the  life  of  the  said  Twining  as  mentioned 
in  said  policy  of  insurance,  which  said  sum  was  on  that  day 
paid  by  said  Twining  for  the  purpose  of  and  accepted  by  said 
defendant  as  a  payment  for  one  year's  premium  of  insurance 
upon  the  life  oi  said  Twining,  from  the  15th  of  October  1870 
— the  said  Twining  thereby  receiving  an  insurance  on  his  life 
by  the  defendant  for  one  year  from  October  15th  1870,  and  for 
the  period  of  his  life,  upon  the  payment  on  the  15th  of  October 
of  each  year  thereafter  the  sum  of  |150.95,  provided  the  state- 
ments and  representations  in  his  said  application  were  true  in 
all  respects,  which  was  made  a  condition  to  acceptance  of  said 
application,  which  said  policy  is  the  one  first  mentioned  in 
plaintiffi'   said  amended  petition,  and  which  was  the  only 
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policy  issued  by  the  defendant  to  said  Twining  prior^to  the 
issue  of  the  policy  of  which  a  copy  is  attached  to  said  petition. 
"The  defendant  further  says,  that  said  Twining  in  his 
application  for  insurance  on  the  8d  of  October  1870  aforesaid, 
stated  his  a^e  at  his  nearest  birthday  to  be  thirty-nine  years, 
whereas  at  his  nearest  birthday  to  that  time  he  was  forty  years 
of  age,  which  fact  was  not  known  to  the  defendant  until  about 
the  10th  of  January  1871,  when  the  said  Twining  then  agreed 
with  the  defendant  to  surrender  the  policy  he  then  had,  and 
pay  to  the  defendant  the  further  sum  of  $5.65,  (said  sum  being 
the  additional  amount  he  would  have  been  compelled  to  have 
paid  had  he  given  his  true  age  on  the  8d  of  October  1870,)  and 
take  a  new  policy  of  insurance  on  his  life  for  the  same  sum, 
to- wit,  $5,000,  to  be  dated  October  15th  1870,  and  instead  ^>f 
paying  the  sum  of  $150.95,  thereafter,  annually  on  the  15th  of 
October,  to  pay  the  sum  of  $156.50,  on  the  15th  of  Ootoljer 
annually  thereafter,  and  the  policy  to  be  issued  as  aforesaid, 
upon  the  life  of  said  Twining  should  require  him  to  pay  as  an 
almual  premium  the  sum  of  $156.50,  on  the  15th  or  October 
annually  thereafter  during  the  life  of  the  said  Twining.    In 

Pursuance  of  said  agreement  said  Twining,  on  the  19th  of 
anuary  1871,  surrendered  to  this  defendant  the  policy  first 
above  described,  and  paid  to  said  defendant  the  said  sum  of 
$5.55,  and  no  more;  be  having  paid  said  sum  of  $150.96  to 
the  defendant  on  the  15th  of  October  1870,  as  specified  in  the 
policy  first  above  mentioned;  and  the  defendant  did  on  said 
19th  of  January  1871,  deliver  to  said  Twining  the  policy  of 
insurance  on  which  this  action  is  broughti  a  copy  of  which 
policy  is  attached  to  said  petition. 

^^The  said  defendant  for  further  answer  to  said  amended 
petition  denies  that  there  was  any  contract  or  agreement  made 
oetween  the  said  Twining  and  said  defendant  on  the  24th  of 
October  1870,  or  that  de&ndant  ever  agreed  to  insure  the  life 
of  said  Twining  for  the  term  of  one  year  from  that  date,  or 
that  said  Twining  paid  on  that  day  any  money  whatever,  or 
that  said  Twining  on  that  day  or  any  other  time  paid  to  said 
defendant  any  money  to  pay  premium  for  insurance  on  his  life 
for  one  year  from  the  24th  of  October  1870,  or  that  the  date 
on  whicn  the  premium  was  to  be  paid  by  said  Twining  to  said 
defendant  was  inserted  in  said  policy  so  as  by  the  terms  thereof 
to  require  the  payment  on  a  different  day  than  the  day  agreed 
upon  between  the  said  Twining  and  said  defendant. 
^^The  said  defendant  for  further  answer  to  said  amended 
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petitiou,  denies  that  it  ever  made  any  statements  or  represen- 
tations to  said  Twining  as  to  the  nonforfeitable  condition  of 
the  policy,  or  of  any  matter  in  relation  thereto,  other  than 
those  printed  on  or  contained  in  the  policy,  a  copy  of  which  is 
attached  to  plaintiff's  amended  petition. 

^'  The  saia  defendant  farther  denies  that  it  ever  held  oat  or 
gave  said  Twining  to  understand  or  believe,  that  if  he  paid 
said  annual  premium  provided  for  in  said  policy  on  or  before 
the  Ist  of  the  month  after  said  15th  day  ot  October,  it  would 
be  as  effectual  as  though  paid  promptly  on  said  October  15th 
in  each  year,  or  that  it  ever  gave  him  to  uuderstand  anything 
to  that  effect,  or  that  said  defendant  ever  waived  or  gave  said 
Twining  to  understand  or  believe  that  it  waived  the  payment 
o{  said  premium  as  provided  for  in  said  policy,  or  gave  time 
for  the  payment  thereof  until  the  first  of  the  month  there- 
after* 

''  Said  defendant  for  further  answer  to  said  amended  petitioo 
denies  that  said  Lewis  Twining  did  not  after  the  issuing  of  said 

Solicy  of  insurance  violate  any  of  the  conditions  thereof.  Said 
efendant  says  that  said  Twining  did  violate  the  conditions  of 
said  policy  in  not  paying  the  annual  premium  when  the  same 
by  the  terms  and  conditions  of  said  policy  became  due,  whereby 
said  policy  at  the  time  of  the  deatn  of  said  Twining  bad  be- 
come and  then  was  forfeited  and  void." 

This  answer  was  duly  verified  by  affidavit  The  plaintiff  in 
reply  thereto  filed  a  general  denial,  not  verified  in  any  man- 
ner. A  trial  was  then  had  upon  these  pleadings  before  the 
court,  without  a  jury.  Evidence  was  introduced  of  which  we 
shall  speak  more  fully  hereafter.  Afterward,  on  the  26th  of 
July  1875,  the  court  made  special  findings  of  fact  and  con- 
clusions of  law,  which  findings  and  oonclusions  read  as  fol- 
lows: 

Finding  oar  Facts. — 1st  The  defendant,  the  Mound  City 
Mutual  Life  Insurance  Company  of  St  Louis,  Mo.,  is  a  cor- 
poration created  under  the  laws  of  the  state  of  Missouri,  to  do 
the  business  of  life  insurance.  Through  circulars  published 
prior  to  the  8d  day  of  October  1870,  it  advertised  some  of  its 
features  as,  "  Thirty  days  grace  allowed  in  payment  of  pre- 
miums;" and,  "All  policies  non-forfeitable  after  one  annual 
premium  is  paid."    Under  the  last-quoted  feature  two  methods 
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were  stated  to  be  in  use  by  the  company,  between  whtiDh 
policy-holders  conld  choose. 

2d.  By  the  first  method,  called  ^^  paid-up  policies/'  explained 
in  the  eirculbr.  hereinbefore,  referred  to,  tiie  policy-holder,  on  • 
the  annual  life  plan,  after  the  payment  of  one  annual  premium, 
could  within  thirty  days  after  failure  to  pay  a  premium  sur- 
render his  policy  and  receive  a  paid-up  policy  for  an  amount 
which  the  net  value  of  the  surrendered  policy  at  date  of  lapse, 
computed  on  the  four-and-a-half  per  cent.  American  mortality 
basis,  considered  as  a  single  premium  of  insurance,  would  pur* 
chase,  according  to  the  company's  single-premium  rates. 

8d.  By  the  second  method,  called  ^^temporary  insurance," 
explained  in  the  circulars  hereinbefore  referred  to,  if  the 
policy-holder  on  the  annual  life  plan,  after  payment  of  one 
annual  premium,  should  not  be  able  to  meet  his  renewal  pay- 
ments, his  policy  would  be  continued  in  force  so  long  as  four- 
fifths  of  its  net  value  computed  as  before,  considered  as  a 
single-premium  "temporary  insurance,"  would  carry  it,  and 
then  it  would  lapse,  so  that  if  death  ensued  within  this  period 
the  policy  (less  the  foreborne  premiums  with  ten  per  cent,  in- 
terest) would  be  paid  in  ftill. 

4th.  The  defendant  published,  for  the  government  of  its 
agents,  and  gave  to  them,  printed  instructions  to  the  effect 
that  no  policy  should  be  delivered  thirty  days  from  its  date ; 
no  policy  should  be  in  force  until  the  premium  was  paid;  the 
receipts  for  the  renewal  premium  should  be  delivered*  only  on 
payment  of  the  premium  on  or  before  the  day  it  is  due,  or 
within  thirty  days  thereafter,  but  not  afterward;  a  book  would 
be  furnished  in,  which  to  register  all  policies  and  renewal  re- 
ceipts sent  to  them  for  collection;  to  remit  all  premiums 
promptly,  and  to  remit  in  ftiU  all  moneys  in  their  hands  on 
the  first  of  every  month. 

6th.  In  1869  the  defendant  employed  one  Alvin  B.  Hard, 
at  Lawrence,  in  Douglas  county,  as  its  agent  to  solicit  applica- 
tions and  collect  premiums  for  insurance,  and  furnished  him 
advertising  circulars -^amone  others,  copies  of  the  one  herein- 
before referred  to;  also,  blanks,  and  a  book  with  the  following 
printed  on  the  top  margin  of  the  pages:  ^^ Mound  City  Mutvm 
lAfe  Insurance  Company  of  St.  LouiSj  Mo. — Pdicy  Registered  at 
Agency.**  On  each  page  were  ruled  colums,  wim  printed 
headings  designating  the  entries  to  be  made  in  each.  In  this 
book  the  agent  registered  each  policy  received  in  the  course 
of  his  business. 
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6th.  About  the  middle  of  Beptember  1870,  one  William 
Henry,  before  that  time  employed  by  the  defendant  as  a  spe- 
cial agent  to  solicit  applications  and  collect  preminms  for 
'insurance  in  any  state  or  county  he  might  be  sent  into,  came 
to  Lawrence,  in  Douglas  county,  and  assumed  control  of,  and 
succeeded  to,  and  undertook  the  completion  of  ^the  bufflness 
before  that  time  intrusted  to  agent  Hard,  from  whom  he  re- 
ceived the  book  called  the  "Policy  Register,"  and  the  circu- 
lars and  blanks  on  hand,  and  was  from  that  time  the  only 
authorized  agent  of  the  defendant  at  Lawrence  until  succeeded 
by  Stevens  &  Anderson. 

7th.  On  the  8d  of  October  1870,  at  the  solicitation  of  agent 
Henry,  one  Lewis  Twining  made  application  for  insurance. 
The  application  was  sent  to  the  home  office  at  St  Louis,  Mo., 
where,  on  the  15th,  it  was  approved  and  a  policy  of  life  insur- 
ance issued  on  the  annual  life  plan,  on  the  life  of  the  applicant, 
for  five  thousand  dollars,  and  forwarded  to  the  solicitor,  who 
delivered  it  to  the  insured  on  the  24th  of  the  same  month,  and 
received  $150.96  in  full  payment  of  the  first  all-cash  premium 
for  one  year's  insurance,  and  $1.50  policy  fee  and  stamp,  as 
shown  by  the  policy  and  entries  on  the  policy-register,  which 
the  defendant  required  its  agent  to  keep. 

8th.  On  28th  of  December  1870,  the  defendant  employed 
Stevens  &  Anderson  as  its  agents  to  transact  its  bueiness  in 
Douglas^  county.  They  had  an  office  convenient  of  access  on 
a  principal  street  in  Lawrence,  where  the  policy-holders  and 
other  persons  from  whom  they  were  soliciting  insurance  were 
frequent  visitors,  amongst  whom  they  distributed  the  circu- 
lars hereinbefore  referred  to,  and  to  whom  they  stated  their 
custom  to  be  not  to  require  payment  of  renewal  premiums 
before  the  last  day  of  the  month  within  which  they  became 
due;  and  we  are  informed  by  Stevens  that  this  statement  was 
expressly  made  by  Stevens  &  Anderson  to  Lewis  Twining. 

9th.  Afterward  it  was  ascertained  that  Twininff  had  mis- 
stated his  age  in  his  application  for  Insurance;  that  he  had 
represented  his  age  as  thirty-nine  years  at  nearest  birthdaj, 
when  in  fact  it  should  have  been  stated  at  forty,  and  accord- 
ingly, at  his  own  request,  the  error  in  his  application  was  cor- 
rected, and  on  the  10th  of  January  1871  another  policy  was 
issued  as  of  the  same  date  as  the  former  one,  and  forvrarded 
to  Stevens  &  Anderson  who  delivered  it  to  the  insured  on  the 
2l8t  of  the  same  month,  and  received  as  increased  premium 
for  one  year's  insurance  on  account  of  difference  in  age,  $5.55. 
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This  policy  is  the  one  sued  on,  and  described  in  plaintiff'  pe- 
tition. 

lOtb.  By  the  terms  of  the  corrected  policy  it  appears  that 
in  consideration  of  the  representations  made  in  the  application 
for  inBurance,  and  of  the  annual  premium  of  $156.50,  to  be 
paid  on  or  before  the  16th  of  October  in  each  year  during  the 
continuance  of  the  contract,  the  first  of  the  annual  premiums 
falling  due  on  the  15th  of  October  1870,  (the  date  of  the  ori^- 
nal  policy,  and  the  date  it  was  executed  at  St  Louis,  Missouri,) 
the  defendant  insured  the  life  of  Lewis  Twining  for  the  use 
and  benefit  of  his  legal  heirs  or  assigns,  in  the  amount  of  five 
thousand  dollars,  conditioned  that  the  policy  should  take  effect 
and  be  binding  only  when  the  first  annual  premium  should  be 
paid  to  its  agents  named  therein. 

11th.  It  was  a  condition  of  the  policy,  that  if  default  should 
be  made  in  the  payment  of  any  premium  subsequent  to  the 
first,  such  default  should  not  work  a  forfeiture  of  the  policy; 
but  if  it  was  surrendered  within  thirty  days  thereafter,  the 
defendant  would,  in  consideration  thereof,  issue  a  paid-up 
policy  for  an  amount  which  could  be  bought  by  the  net  value 
of  the  surrendered  policy  (the  value  to  be  determined  on  the 
basis  and  assumptions  contained  in  section  29  of  an  act  of  the 
state  of  Missouri,  entitled  ^^An  act  for  the  regulation  of  life 
assurance,''  approved  March  10th  1869,)  considered  as  a  single 
premium,  according  to  the  defendant's  single^premium  rates. 
These  rates  were  published  in  the  circulars  referred  to. 

12th.  Under  the  provisions  of  section  29  of  the  act  herein 
referred  to,  the  net  value  of  the  policy  is  to  be  computed  on 
the  fochr-and-a-half  per  cent.  American  mortalily  basis,  so  that 
the  agreement  in  the  contract  to  issue  a  paid-up  policy  by  its 
terms,  corresponds  in  every  particular  with  the  method  pro- 
posed in  the  defendant's  circular,  and  e3q>resslv  referred  to  in 
the  second  paragraph  of  these  findings.  At  the  age  of  forty 
the  expectation  of  life,  according  to  the  table  of  mortality 
based  on  American  experience,  is  28-18  years.  At  the  same 
age,  according  to  the  defendant's  published  table  rates,  to  se- 
cure one  thousand  dollars  payable  at  death  only  an  annual 
Eremium  of  $81.80  (or  a  single  premium  of  $445.55,)  would 
e  required. 

18th.  Below  the  policy  these  words  are  conspicuously 
printed  in  large  letters:  *^ Annual  lAfe  Policy — non^forfeiting 
after  paying  cm  annual  premium;'*  and  indorsed  on  the  policy, 
the  following:   ^^ Notice  to  PoUcy-JSoldera;**  and  thereunder, 
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** Powers  of  agents:  Amenta  are  not  authorized  to  make^  aUer  or 
discharge  eoniractSj  waive  forfeiture^  or  bind  the  company  vi  my 
way;''  also,  ^^^ Restoration  of  Forfeited  Policies. — In  aU  cdses  of 
restoration  of  forfeited  poUetes^  and  in  all  cases  where  the  premium 
is  received  after  the  day  on  which  it  becomes  due,  and  after  the  ex- 
piration of  the  thirty  days  of  gracCy  although  the  poticy  may  not 
have  been  formally  canceled,  toe  renewal  or  revival  of  the  poUey, 
in  whatever  form  made,  will  be  subject  to  a  stamp  tax  the  same  as 
\f  a  new  policy  had  been  issued." 

14th.  The  insured,  Lewis  Twining,  died  at  Topeka  in  this 
state,  on  the  24th  of  October  1871,  from  natural  causes,  and 
left  survi vine  him,  as  his  legal  heirs  and  beneficiaries  under 
the  policy,  his  widow,  Mary  E.,  and  his  two  children,  Edward 
E.  and  Emma  A.,  in  whose  names  as  plaintifiSs  this  action  is 
prosecuted.  Notice  and  proof  of  death,  according  to  the  de- 
fendant's rules,  was  delivered  to  the  secretary  of  the  company 
at  its  office  in  St  Louis,  Mo.,  on  the  18th  of  March  1872, 
whereby  any  amount  due  became  payable,  by  the  terms  of  the 
policy,  June  11th  1872,  ninety  days  after  service  of  notice  and 
proof  of  death;  and  excepting  the  failure  to  pay  the  second 
atinual  premium,  the  insured  observed  and  kept  all  the  condi- 
tions required  by  the  terms  of  the  policy  to  be  by  him  ob> 
served  and  kept. 

15th.  The  net  value  of  the  policy  in  suit  on  the  15th  of  Oc- 
tober 1871,  the  day  the  second  annual  premium  was  payable, 
computed  by  the  rule  herein  referred  to,  was  $164.64,  which, 
according  to  the  company's  single-preminm  rates,  would  have 
purchased  a  paid-up  policy  on  the  life  of  a  person  at  the  age 
of  forty,  for  $871.78;  and  the  same  net  value,  consideAd  as  a 
single  premium  of  temporary  insurance,  would  have  carried  a 
policy  of  15,000  at  the  same  age,  one  year  and  nineteen  days, 
atid  would  have  continued  the  policy  sued  on  in  force  (a88um< 
ing  that  the  first  year  of  insurance  expired  on  the  15th  oJ 
October  1871,)  until  the  3d  of  November  1872;  and  after 
deducting  the  forcborne  premium  of  $156.50,  with  ten  per 
cent,  ipterest  to  June  11th  1872,  $10.40,  the  balance  on  the 
last-mentioned  day  would  be  $4,833.10. 

Conclusions  of  Law. — The  court  finds  the  law  applicable  to 
the  foregoing  facts,  to  be — 

Ist  In  life  insurance  the  preminni  is  this  consideration  or 
compensation  paid,  or  promised  to  be  paid,  by  or  in  behalf  of 
the  insured,  to  the  insurers  for  the  risk  assumed. 
.   2d*  It  id  competent  for  the  parties  to  agree  upon  th^  termi 
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of  tbe  insuTance,  and  Courts  of  law  will  enforce  each  contracts 
according  to  the  ascertained  intent  of  the  parties. 

Sd.  Bot  if  the  termB  of  such  contracts  are  ambigaous,  the 
constmction  ^ven  thereto  will  not  be  favorable  to  the  party 
whose  exclusive  or  general  business  is  to  deal  therein. 

4th*  IWhen,  by  the  terms  of  the  policy,  the  risk  of  insur- 
ance doee^  not  commence  until  some  consideration  is  paid,  pay- 
ment of  the  stipulated  compensation  for  one  yearns  insurance 
entitles  the  beneficiaries  to  an  equivalent  for  the  premium 
paid. 

5tb.  When  the  first  annual  premium  is  paid,  and  it  is  op- 
tional with  the  beneficiary  whether  he  will  pay  the  second,  a 
mere  fe^ilure  to  do  so  at  a  stipulated  time  will  not  entitle  the 
insurer  to  avoid  his  liability  for  one  year's  insurance. 

6th.  When  the  premium  is  payable  annually  on  a  day  cer* 
tain,  if  it  is  optional  with  the  insurer  whether  he  will  receive 
it  after  that  day,  default  in  such  payment  will  relieve  him  from 
liability  beyond  the  time  for  which  compensation  has  been  re- 
ceived. 

7th.  As  a  general  rule,  an  agent  can  bind  his  principal  only 
while  acting  within  the  scope  of  his  authority;  but  persons 
dealing  with  an  agent  may  presume  that  he  is  so  acting  con- 
cerning his  special  employment,  until  some  fact  appears  which 
would  put  an  ordinarily  prudent  man  on  his  guard. 

8th.  The  holder  of  a  policy  of  insurance  is  bound  to  take 
notice,  not  only  of  the  terms  of  his  contract  as  therein  ex- 
pressed, but  he  is  also  bound  by  all  conditions  and  notices 
thereunder  written  or  thereon  indorsed  at  the  time  he  received 
it,  when  the  consideration  for  the  contract  is  paid  at  the  time* 
of  its  delivery. 

9th.  An  incorporated  insurance  company  is  a  dealer  in  a 
special  class  of  contracts,  and  is  bound  not  only  by  the  exjiress 
letter  of  its  contract,  but  as  well  by  all  circulars,  notices,  or 
other  publications  put  forth  by  way  of  advertising  its  business" 
and  inducing  persons  seeking  safe  investments  to  patronize  it. 

10th.  Where  the  insurer,  by  advertising-circulars,  has  prom- 
ised to  give  thirty  days'  grace  in  the  payment  of  premiums^ 
and  has  recognized  such  days  of  grace  by  indorsements  on; 
policies,  every  policy-holder  has  a  right  to  rely  on  such  prom- 
ise^ and  the  effect  of  such  promise  would  be  to  extend  pay- 
ment, and  make  the  premium  fall  due  on  the  last  day  of 
grace. 

11th.  A  policy-holder  may  rely  upon  the  statement  of  an 
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a^eot  employed  to  collect  premiums,  that  payment  of  pre- 
miaras  would  not  be  required  until  the  last  day  of  the  month 
within  which  they  became  due,  ^'and  relying  on  such  promise, 
a  failure  to  pay  before  that  time  would  not  work  a  forfeiture, 
even  within  the  express  terms  of  the  policy/' 

12th.  The  liability  of  the  insurer  to  pay  the  sum  mentioned 
in  a  policy  on  the  annual  life  plan,  is  contingent  on  the  death 
of  the  insured,  and  the  payment  of  premiums  according  to 
contract  which  fell  due  and  were  payable  before  the  death  en- 
sued. Where  an  extension  of  time,  or  credit,  in  the  payment 
of  premiums  is  given,  and  death  ensues  before  the  lapse  of 
time  BO  given,  the  policy  is  payable  as  before, 

IStb.  Where  a  policy  of  life  insurance  is  issued  on  the  15th 
of  October  1870,  and  by  its  terms  the  first  annual  premium  is 
due  aud  payable  on  that  day,  and  the  policy  is  not  to  be  bind- 
ing until  the  first  annual  premium  is  paid,  and  such  payment 
is  made  on  the  24th  of  October  1870,  and  death  ensued  on  the 
24th  of  October  1871,  and  no  subsequent  annual  premium  Lb 
paid,  there  is  no  forfeiture  by  reason  of  defiiult  in  subsequent 
payments. 

14th.  Where  the  insurer  has,  by  advertising-circulars,  stated 
that  "  all  policies  are  non-forfeitable  after  one  annual  premium 
is  paid,''  and  that  two  methods  have  been  by  it  adopted,  between 
which  policy-holders  can  choose  and  thereby  avoid  forfeiture; 
and  where  one  method  did  not  require  any  act  to  be  done  by 
the  injured  to  indicate  his  choice,  and  the  condition  existed  on 
which  the  application  of  the  method  was  based,  it  may  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  Uiat  such 
method  was  chosen. 

15th.  Under  the  non-forfeiture  method  referred  to  in  the 
third  paragraph  of  the  findings  of  fact,  the  policy  of  insurance 
sued  on  in  this  action  was  continued  in  force,  and  was  binding 
upon  the  defendant  at  the  time  of  the  death  of  the  insured,  for 
by  its  previous  publication  (as  an  inducement  to  the  public  to 
contract  with  the  defendant)  it  became  a  condition  of  every 
pciliey  thereafter  issued  by  the  company  (except  when  inap- 
plicable as  in  paid-up  policies,)  not  containing  a  clause  ex- 
pressly excluding  it. 

Therefore  the  court  conc1udes,^that  the  plaintifis  are  entitled 
to  recover  the  sum  of  $4,833.10,  with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum  from  June  11th  1872. 

The  foregoing  are  all  the  findings,  both  of  £&cts  and  of  law. 
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as  foand  by  the  court  in  the  trial  of  said  action.  And  there- 
upon, on  the  26th  of  July  1875,  the  court  found  for  the  plain- 
tiffs in  the  sam  of  |4,838.10,  with  interest  thereon  at  the  rate 
of  seven  per  cent  per  annum,  from  the  11th  of  June  1872 
until  the  26th  of  July  1875,  and  gave  judgment  in  favor  of 
said  plaintiffs  and  against  said  defendant  for  said  sum  and 
costs  of  suit.  Thereupon  the  defendant  filed  a  motion  in  said 
court  for  a  new  trial  of  said  action,  assigning  therein  the  fol- 
lowing reasons,  to-wit: 

^^  let,  The  decision  of  the  court  is  not  sustained  b^  sufficient 
evidence,  and  is  contrary  to  the  law. .  2d,  The  findings  of  .the 
court  ar^  not  sustained  by  sufficient  evidence,  and  are  contrary 
to  law.  8d,  The  decision  of  the  court  is  not  sustained  by  the 
findings  of  fact  in  the  case.  4th,  The  court  erred  in  assessing 
the  amount  plaintiffs  were  entitled  to  recover,  said  assessment 
being  too  large.  5th,  Error  of  law  occurring  at  the  trial  of 
said  action  and  duly  excepted  to  by  defendant  6th,  The  court 
erred  in  the  trial  of  said  cause  in  admitting  evidence  offered 
by  the  plaintiffs  and  objected  to  by  defendant  7th,  The  de- 
fendant has,  since  the  trial  of  said  action  discovered  new  and 
material  evidence  in  this  cause,  which  it  could  not  with  reas- 
onable diligence  have  discovered  and  produced  at  the  trial." 

The  transcript  contains  the  following  paragraphs: 

^<  After  said  motion  was  filed  the  said  court  adjourned  said 
term  on  said  26th  of  July,  without  day,  and  did  not  before 
adjourning  make  any  order  continuing  said  motion  for  a  new 
trial  to  the  next  term,  nor  did  said  court  at  said  term  make 
any  general  order  continuing  motions  or  other  proceedings 
pending  in  said  court  to  the  next  term  thereof.  After  the 
court  had  so  adjourned  the  clerk  of  the  court,  in  pursuance  of 
a  verbal  direction  of  the  judge  of  the  court  made  at  some  prior 
term  of  the  court,  entered  the  following  as  an  order  made  by 
the  court,  to-wit: 

"'Ordered  bv  the  court,  that  all  motions,  orders,  demurrers,  and  all  other 
matters  not  otherwise  disposed  of^  be  and  the  same  are  hereby  continued 
until  the  next  term  of  this  court' 

"Afterward,  on  the  2l8t  of  December  1875,  at  the  October 
term  of  said  court,  said  defendant  called  up  the  said  motion 
for  a  new  trial  for  hearing   v^Vv^tQ^P^^  ^^  plaintiffi  objected 
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to  the  consideration  of  the  same,  upon  the  groandB  that  the 
eame  had  not  been  continued  for  hearing,  and  Hie  defendant 
by  not  bringing  said  motion  to  hearing  at  the  term  when  the 
same  was  filed  had  lost  the  right  to  make  the  same;  but  the 
court  overruled  the  objection,  to  which  ruling  the  plaintiff  ex- 
cepted; and  said  motion  was  thereupon  heard  by  the  court 
and  overruled,  and  the  defendant  excepted,  and  thereupon  the 
court  for  cause  shown,  gave  the  defendant  twenty  days  to  make 
ani  serve  a  case  in  this  action;  which  was  served  within  the 
time  given.*' 

L  Said  case  was  duly  made,  served,  settled,  and  signed;  and 
plaintiff  in  error  now  brings  such  case  to  this  court,  and  upon 
the  same  asks  for  a  reversal  of  the  judgment  of  the  court  be- 
low. The  defendants  in  errror  object  to  any  consideration 
of  said  case,  claiming  that  the  same  is  a  nullity, 
^ KulVbtn*^  and  this  they  do  on  the  following  grounds,  to- wit: 

"**'  **  "  1st,  They  claim  that,  as  the  court  below  did  not  by 
any  formal  or  specific  act  continue  said  motion  for  a  new  trial, 
therefore  that  said  motion  became  defunct  on  the  adjourn- 
ment of  the  court  sine  die.  And  2d,  that,  as  the  statutes  re- 
quire that  every  case  made  for  the  supreme  court,  or  a  copy 
thereof,  shall  be  served  upon  the  opposite  party  or  his  attor- 
ney "  within  three  days  after  the  judgment  or  order  is  entered,^* 
unless  the  court  or  judge  for  good  cause  shown  shall  extend 
the  time  for  making  and  serving  such  case,  (Laws  of  1871, 
page  274;  Laws  of  1870,  page  168,)  and  as  the  present  case 
was  not  made  or  served  within  three  days  after  the  time  when 
said  judgment  was  rendered,  and  as  the  court  below  did  noi 
within  said  three  days  make  any  order  extending  the  time  far  making 
or  serving  said  case^  therefore  that  at  the  expiration  of  said  three 
days  the  plaintiff  lost  all  right  to  make  a  case  for  the  supreme 
court  for  the  purpose  of  reviewing  said  judgment,  and  the 
court  below  lost  all  power  to  extend  that  right  or  to  give  the 
plaintiff  farther  time  within  which  to  make  or  serve  his  said  case. 
Upon  these  grounds  the  defendant  claims  that  the  plaintiffs' 
'< case-made"  is  a  nullity,  and  therefore  that  there  is  nothing 
for  this  court  to  consider  in  this  case,    Upon  these  prelimi- 
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nary  questions  presented  to  ns  by  defendants  in  error,  plaintifb 
below,  we  would  decide  as  follows : 

Ist  Said  motion  for  a  new  trial  did  not  become  defunct  by 
the  adjournment  of  the  court  sine  dUj  but  it  was  continued  to 
the  next  term  of  the  court  by  the  mere  failure  of  the  court  to 
act  upon  it  at  the  term  at  which  it  was  filed. 

2d.  A  case  may  be  made  for  the  supreme  court  and  served 
upon  the  opposite  party  at  any  time  within  three  days  after 
t.GMemAd«-    ^^  order  is  entered  overruling  a  motion  for  a  new 


ttmVtob*     trial,  although  such  order  may  not  be  entered  at  the 


within  what 
ttiii«to 

MITWi. 


same  time  that  the  judgment  in  the  case  is  rendered, 
nor  even  until  the  next  term  tiiereafter;  and  the  court  may,  on 
entering  said  order  overruling  a  motion  for  a  new  trial,  extend 
the  timd  still  further  for  making  and  serving  a  case  for  the 
supreme  court  (Laws  of  1871,  page  274;  Laws  of  1870, 
page  168.) 

n.  We  proceed  therefore  to  an  examination  of  llie  findings 
and  testimony  presented  in  the  record,  and  a  consideration  of 
the  whole  case,  upon  its  merits.  There  seems  to  be  no  dispute 
concerning  the  contents  of  said  insurance  policy,  nor  as  to  the 
BftTtowof  fluM  indorsements  thereon;  and  it  is  agreed  that  one  and 
aadflnding*.  ^^j^  ^^^  premium  has  ever  been  paid,  and  that  the 
insured  died  on  the  24th  of  October  1871,  just  nine  days  after 
the  second  premium  became  due.  Upon  these  fisicts  alone  the 
plaintijSs  below  would  be  entitted  to  recover  a  certain  amount, 
but  not  the  amount  for  which  the  court  below  rendered  judg- 
ment {Ltfe  Ins.  Ok  v.  Twinmgy  12  Eas.  475,  482.)  But  the 
plaintifls  below  claim  that  the  other  facts  in  the  case  as  found 
by  the  court  below,  together  with  the  facts  above  mentioned, 
would  authorize  just  such  a  judgment  as  was  rendered.  The 
defendant  below  however  claims  that  these  other  fscts  are  im« 
material,  but  if  material  that  they  were  not  oorreotly  found  by 
the  court  below.  This  requires  an  examination  of  said  find- 
ings in  connection  with  the  evidence. 

The  first  finding  states  that  the  insurance  company  '^through 
circulars  published  prior  to  the  Sd  day  of  October  1870y  adver- 
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tised  Bome  of  itd  features,"  eto.,  and  ^<  two  methods'' '' between 
which  policy-holders  could  choose; ''  and  the  second  and  third 
findings  simply  state  what  these  two  methods  were.  These 
findings  are  supposed  to  be  material  because  Twining,  the  in- 
sured, made  his  application  for  insurance  on  said  3d  of  Octo- 
ber. The  plaintiff  in  error  claims  that  there  is  no  evidence  to 
support  said  first-mentioned  finding,  and  we  think  the  plaintiff 
in  error  is  correct  The  fourth  finding  states  that  'Hhe  de- 
fendant published  for  the  government  of  its  agents,  and  gave 
to  them  printed  instructions  to  the  effect  that  *  *  *  the  re- 
ceipts for  the  renewal  premium  should  be  delivered  only  on 
payment  of  the  premium  on  or  before  the  day  it  is  due  or  wUh- 
in  thirty  days  thereafter ^  but  not  afterward,"  etc.  The  plaintiff 
in  error  claims  that  this  finding  is  incorrect  We  think  it  is 
correct  as  to  such  agents  as  Henry,  but  incorrect  as  to  Buch 
agents  as  Stevens  &  Anderson.  The  fifth  finding  states  that, 
^^In  1869  the  defendant  employed  one  Alvin  B.  Hard  as  its 
agent  to  solicit  applications  and  collect  premiums  for  insurance, 
and  ftirnished  him  advertising  circulars,"  etc.  The  plaintiff  in 
error  claims  that  there  is  no  evidence  to  sustain  this  finding, 
and  we  have  been  unable  to  find  any  such  evidence.  The  sixth 
finding  states  that  the  agent  Henry  received  a  book  and  circu- 
lars and  blanks  from  said  Hard,  etc.  The  plaintiff  in  error 
claims,  and  We  think  correctly,  that  there  is  no  evidence  to  sus- 
tain this  finding.  The  only  evidence  that  we  have  found  con- 
cerning Hard  is  as  follows:  Henry  testifies  that  at  one  time 
^'  Hard  was  the  reputed  agent  of  the  company,  but  not  the 
regular  agent,"  and  the  words,  "A.  B.  Hard,  Agent,"  were 
printed  on  the  last  page  of  a  little  book  delivered  sometime  be- 
tween 28th  December  1870  and  19th  January  1871,  by  the 
agent  Stevens  to  Twining. 

The  seventh  finding  states  that  the  agent  Henry  delivered 
the  policy  first  issued  '^to  the  insured  on  the  24th  of  tiie  same 
month  [October  1870,]  and  received  1150.96  in  full  payment 
of  the  first  all-cash  premium  for  one  year's  insurance,"  etc. 
The  plaintiff  in  error  complains  of  this  finding.    The  only  evi- 
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deace  as  to  the  time  when  said  money  was  received  is  as  fol- 
lows: An  entry  in  a  book  called  "The  Register  of  Policies/' 
kept  by  the  insurance  company  at  Lawrence,  shows  by  a  tabu- 
lar statement  that  said  policy  was  received  from  the  home  of 
fice  ''Oct  17,''  Oct  28,"  (but  the  words  and  figures  "Oct.  17'' 
have  several  ink  lines  drawn  through  them,  as  if  intended  to 
be  erased,)  and  that  1150.95  was  received  "Oct  24,  1871." 
This  entry  contains  other  changes  and  erasures;  and  when  the 
entry  was  made,  or  by  whom  it  was  made,  is  not  shown.  The 
changes  and  erasures  were  made  (according  to  the  testimony 
of  the  agent  Stevens)  on  January  19th  1871,  and  probably  the 
whole  entry  was  made  at  that  time,  and  by  the  same  person. 
IS.  the  entry  was  made  at  any  time  daring  the  year  "1870," 
why  was  the  year  "1871"  entered  instead  of  1870?  Said 
money  was  not  received  "Oct  24,  1871."  The  year  is  cer- 
tainly wrong.  It  should  be  1870,  instead  of  1871.  And  the 
agent  Henry  who  received  said  money  testified  that  the  day 
of  the  month  was  also  wrong.  He  testified  that  he  received 
said  money  about  the  16th  or  18th  of  October  1870 — not  later 
than  the  20th  of  that  month — and  that  he  knew  that  he  did 
not  receive  it  on  the  24th  of  said  month,  nor  at  any  time  later 
than  the  20th.  This  evidence  of  Henry's  was  all  embodied  in 
a  deposition,  and  was  read  to  the  court  on  the  trial  of  the  case. 
The  foregoing  is  all  the  evidence  there  was  upon  this  subject. 
The  foregoihg  finding  is  supposed  to  be  material  because 
Twining  died  on  October  24th  1871.  There  was  no  evidence 
showing  that  said  money  was  received  "  in  full  payment  of  the 
first  all-cash  premium /or  one  year's  insitrdnce"  The  i)olicy  it- 
self shows  that  the  insurance  was  an  insurance /or  life,  and  that 
the  first  premium  paid  for  an  insurance  of  |5,000  absolutely 
and  unconditionally  up  to  October  15th  1871,  and  for  a  less 
amount  ( $871.78,  as  found  by  the  court  below,)  after  that  time 
and  for  life  upon  the  contingency  that  no  further  premium 
should  be  paid.  In  any  event  the  insurance  was  an  insurance 
far  life  for  some  amount  But  just  what  the  amount  of  the 
Insurance  would  be  at  any  time  after  October  15th  1871, 
M— If  rot. 
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depended  apon  the  future  contingencies  as  to  whetiier  11)6 
subsequent  premiums  and  how  many  of  thetn  would  be 
paid.  Iq  this  sense  the  policy  was  non-forfeitable.  And  there 
was  no  evidence  outside  of  the  policy  showing  that  the  first 
premium  was  to  pay  "for  one  year's  insurance"  from  the  time 
of  payment.  On  the  contrary,  the  agent  Henry  (who  collected 
the  first  premium)  testified  as  follows  upon  this  subject: 

"That  at  the  time  he  delivered  the  policy  to  Mr.  Twining  it 
was  stated  that  said  policy  would  take  effect  from  and  after  the 
date  thereof;  that  he  told  Twining  that  said  policy  would  take 
efiect  and  be  in  force  for  one  year  from  October  15th  1870,  and 
that  the  money  he  received  was  to  pay  for  the  premium;  that 
neither  at  time  of  delivering  policy  nor  any  other  time  did  he 
tell  Mr.  Twining  that  if  said  premium  was  not  paid  on  the 
16th  of  October,  or  when  due,  that  it  would  make  no  differ- 
ence, nor  did  he  ever  use  words  to  that  effect,  or  ever  convey 
to  Mr.  Twining  any  such  impression;  that  he  informed  Twin- 
ing at  the  time  he  delivered  the  policy  to  him  that  the  pre- 
mmm  must  be  paid  promptly  each  year  on  the  day  it  became 
due,  that  is,  on  the  15th  day  of  October  of  each  year;  that  he 
never  told  him  anything  to  the  contrary,  and  that  he  never  at 
any  time  made  any  statement  to  Mr.  Lewis  Twining  in  any 
shape  modifying  either  in  words  or  substance,  the  terms  or  con- 
ditions of  the  policy." 

The  plaintiff  in  error  also  criticises  the  eighth  finding  of 
the  court  below.  The  material  facts  of  the  case  are  as  we 
think  substantially  as  follows:  On  the  3d  of  October  1870, 
Twining  made  an  application  to  William  Henry,  an  agent  of 
the  defendant  insurance  company,  for  an  insurance  on  his  own 
life,  and*  in  the  application  stated  his  age  to  be  thirty-nine 
years  at  his  nearest  birthday,  while  in  fact  he  was  forty  years 
of  age  at  his  nearest  birthday.  The  applicatidn  was  sent  to 
the  home  office  of  the  insurance  company  at  St.  Louis,  where 
it  was  approved  and  a  policy  issued  dated  October  15th  1870, 
Twining's  age  being  stated  therein  to  be  thirty-nine  years,  and 
the  premium  fixed  at  $150.95.  This  policy  was  sent  back  to 
the  agent  Henry  at  Lawrence,  wha  delivered  the  same  to 
Twining,  and  sometime,  from  the  16th  to  lihe  24th  of  October 
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1870,  received  the  first  premium  on  said  poli<5y,  amounting  to 
the  sura  of  J150.95.  On  December  28th,  then  next,  Stevens 
&  Anderson  became  the  agents  for  said  insurance  company  at 
Lawrence,  and  about  that  time  the  said  mistake  in  Twining's 
age  was  discovered.  Also,  about  that  time  and  afterward, 
Stevens  gave  to  Twining  various  printed  circulars  issued  by 
the  insurance  company,  in  one  of  which  was  the  following: 

^^AU  Policies  Non-forfeiiable  After  One  Annual  Premium."^ 
Another  ^reat  advantage  policy-holders  in  the  ^ Mound  City' 
have,  is,  Siat  they  never  need  lose  the  benefit  of  their  pay- 
ments, as  the  company  does  not  propose  to  speculate  in  the 
misfortunes  of  those  who  insure  in  it,  but  offers  to  all  a  full 
consideration  for  their  money.  Two  methods  are  in  use  by  the 
company,  and  its  policy-holders  can  choose  between  them,  viz. : 
paid-up  policies,  and  temporary  insurance. 

^^PauCup  Policies. —  On  the  annual  life  plan,  after  one  annua) 
premium  has  been  paid,  if  the  policy-holder  surrenders  his 
policy  within  thirty  days  after  failure  to  pay  his  premium,  the 
company  will  issue  him  a  paid-up  policy^  on  the  same  plan  as 
the  trst,  for  an  amount  determined  as  follows:  The  net  value 
of  the  policy  is  computed  at  a  date  of  lapse,  on  the  fonr-and- 
a-half  per  cent.  American  mortality  basis,  and  this  net  value, 
less  any  loans  or  other  indebtedness  that  may  exist  against  the 
former  policy,  is  considered  as  single  ]premium  of  insurance, 
and  the  amount  it  will  purchase  determined  by  the  company's 
single-premium  rates.  On  the  ten  or  five-payment  life  plans, 
or  any  of  the  endowments,  a  paid-up  policy  will  be  issued  {on 
the  same  conditions  as  above)  for  that  fractional  part  of  the 
sum  originally  insured,  as  the  annual  premiums  paid  are  of 
whole  number  to  be  made.  Thus,  on  the  term  payment 
life  plan,  one  payment  secures  l-5th,  or  1-lOth,  as  the  case  may 
be;  two  payments  secure  2-6th8,  or  2-10th8,  etc.,  etc.  On  the 
annual  endowment,  one  payment  secures  l-5th,  1^15th,  l-20th, 
l-26th,  or  l-85th,  according^  to  the  plan;  and  on  the  five  or 
ten-premium  endowments,  l-5th,  or  1-lOth,  as  the  case  may  be. 

"  Temporary  Insurance, — A  plan  similar  to  that  of  the  Mas- 
sachusetts non-forfeiture  law  has  been  adopted  by  the  *  Mound 
City,'  the  practical  workings  of  which  are  as  follows:  If  at 
any  time  aft«r  the  first  annual  premium  has  been  paid,  the 
policy-holder  should  not  be  able  to  meet  his  renewal  payments, 
the  company  will  continue  his  policy  in  force  until  the  net 
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value  of  the  policy  is  exhausted,  and  then  the  policy  lapses 
according  to  its  own  terms.  The  net  value  of  the  policy  at 
date  of  lapse  is  computed  on  the  same  assumptions  as  given 
before,  and  from  this  net  value  the  amount  of  all  outstanding 
loans  against  the  policy  is  deducted,  and  four-fifths  of  what 
remains  is  considered  as  a  single  premium  of  temporary  insur- 
ance, and  the  policy  is  continued  in  force  for  the  length  of 
time  that  this  single  premium  will  carry  it  Should  the  policy- 
holder die  within  the  period  covered  by  this  temporary  insur- 
ance, the  full  amount  of  the  policy  will  be  paid  by  the 
company,  less  the  sum  of  the  foreborne  premiums  and  ten  per 
cent  interest  thereon. 

"  The  following  table  will  explain  the  operation  of  this  plan, 
the  assumptions  bein^  that  the  premiums  are  all  cash,  and  the 
period  of  temporary  msurance  dating  from  the  time  of  lapse: 
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^^  Features  of  the  Mound  (My. — All  policies  non-forfeitable 
after  one  annual  premium  is  paid.  Travel  in  the  United 
States,  British  Provinces,  Canada,  or  Europe,  unrestricted. 
None  but  really  extra-hazardous  occupations  restricted.  A 
loan  of  one-third  the  premiums  allowed  if  desired.  Thirty 
days'  grace  allowed  in  payment  of  premiums.  Especial  atten- 
tion is  called  to  the  non-forfeiture  plans  of  this  company.  A 
great  advantage  this  company  has,'  is,  the  ability  to  make  it& 
investments  in  localities  where  high  rates  of  interest  prevail, 
and  where  consequently  better  returns  can  be  made  to  policy- 
holders. In  the  west  and  south,  first-class  real-estate  loans 
bring  from  eight  to  ten  per  cent.,  while  in  the  east  six  and 
seven  per  cent  are  the  best  rates  to  be  obtained. 

"An  annual  premium  of  $100,  compounded  for  twenty  years 
at  eight  per  cent,  gives,  $4,576.10;  tne  same  at  six  per  cent, 
$8,678.65;  difference  in  favor  of  a  western  or  southern  com- 
pany, $897.65.  To  a  practical  business  pian  this  is  a  point  of 
great  interest,  as  he  can  see  by  a  glance  the  advantages  a 
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policy-bolder  in  a  company  investing  at  coght  per  cent,  has 
over  one,  whose  company  can  only  obtain  six  per  cent. 

"A,  B,  Hard,  Agent^  Lawrence^  Kansas.** 

Stevens  also  at  this  time  and  afterward  told  Twining  that  be 
(Stevens)  woald  receive  the  premium  filing  due  in  any  par- 
ticular month  up  to  the  first  day  of  the  next  month  thereafter. 
His  testimony  upon  this  subject  is  as  follows: 

"^westfoTi.- State  wbat  was  the  custom  of  the  defendant,  if 
it  bad  established  an^,  as  to  the  payment  of  yearly  premiums 
upon  policies  at  the  time  such  premiums  became  due. 

^^ Answer. --The  company  had  established  no  custom  except- 
ing in  so  far  as  I  did  it  myself.  I  had  established  it  so  that  if 
I  got  my  money  on  the  first  of  the  month  after  it  was  due  it 
was  all  I  required. 

**^Me5<t6n.- State  whether  you  communicated  any  such  fact 
to  Twining. 

*^ Answer. --l  believe  I  did  in  taking  his  application  for  another 
policy.  Twining  called  at  our  office  occasionally.  I  think  the 
other  policy  was  in  February  1871.  He  was  frequently  in  the 
office  conversing  about  the  other  policy, 

^^  Question.- Stskte  what  you  said  to  Twining  as  to  the  practice 
of  the  company,  and  your  practice,  in  requiring  prompt  pay- 
ment of  premiums,  and  as  to  whether  you  should  require  it. 

*^ Answer. -^1  Aon* t  think  I  ever  stated  to  him  anything  as  to 
the  custom  of  the  company.  One  of  the  inducements  that  I 
held  out  to  him  for  taking  another  policy  was,  that  if  he  paid 
the  money  at  any  time  during  the  month  it  would  be  sufficient; 
that  I  had  to  forward  the  money  the  first  of  every  month,  and 
if  I  could  only  have  the  money  then  it  would  be  all  I  required; 
that  if  he  paid  the  moniey  at  the  first  of  the  month  after  it  be- 
came due,  it  would  do;  that  I  had  to  send  off  my  report  on  the 
first  of  each  month.     *     *     ♦ 

"I  said  we  didn't  care  about  having  the  money  paid  when 
due  if  it  was  only  paid  on  the  first  of  the  month  following.  I 
was  talking  about  the  policy  I  then  proposed  to  issue.  I  said, 
that  if  he  paid  the  money  at  any  time  during  the  month  it 
would  be  all  we  would  reauire.  Myself  and  my  partner  were 
the  only  agents  here.  I  had  to  report  once  a  month.  I  did 
not  ask  the  company  about  it,  and  the  company  never  author- 
ized me  to  extend  the  time  for  payment  of  premiums  on  poli- 
cies.   I  never  told  Twining  about  my  power.    All  I  told  was, 
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that  if  I  had  the  money  on  the  first  day  of  the  month  it  was 
all  I  required.  It  was  before  and  after  this  policy  in  suit  was 
executed  that  I  talked  about  the  time  of  paying  the  yearly 

fremium.  I  can't  say  whether  or  not  I  ever  told  Twining 
would  extend  the  time  of  payment  of  premiums  on  the 
policy  in  suit**  "I  had  no  authority  from  the  company  to 
give  credit  for  premiums  until  the  first  of  the  month  suc- 
ceeding the  time  when  they  became  due.  It  was  a  matter  of 
convenience  to  myself  and  the  customer  that  I  extended  the 
time.*' 

John  Charlton  then  testified  in  behalf  of  plaintiff  as  fol- 
lows : 

^^I  am  an  insurance  a^ent  at  Lawrence — both  life  and  fire 
insurance.  Have  been  in  the  business  nearly  seven  years.  I 
was  acquainted  with  the  custom  of  insurance  companies  by 
their  agents  at  Lawrence  as  to  receiving  of  annual  life  pre- 
miums during  the  years  1870  and  1871.  It  was  the  custom  of 
such  agents  during  those  years  to  receive  the  annual  premium 
falling  due  during  the  month  at  any  time  previous  to  the  first 
day  of  the  month  following.** 

This  is  all  the  evidence  there  was  upon  this  subject  One 
of  the  instructions  of  the  insurance  company  to  the  agent 
Henry  reads  as  follows: 

"  5th.  Receipts  for  the  renewal  of  premiums,  signed  by  the 
president,  or  secretary,  will  be  sent  to  you,  which  you  will 
countersign  and  deliver  on  the  payment  of  the  premium,  on  or 
before  the  day  on  which  it  is  due,  or  within'thirty  days  there- 
after, but  not  afterward,  until  a  new  certificate  from  the  phy- 
sician is  sent  to  the  office  and  returned  to  you  approved.  The 
agent  will  in  person  or  by  mail  notify  the  applicant  ten  days 
previous  to  the  time  when  the  renewal  premium  is  due;  and  if 
not  paid  when  due  the  notice  will  be  repeated.** 

The  instructions  of  the  company  on  the  same  subject  to  the 
agents  Stevens  &  Anderson  read  as  follows: 

"13.  You  will  be  furnished  with  a  register,  in  which  you 
will  enter  all  policies,  and  renewal  receipts  sent  you  for  collec- 
tion. 

"  14.  Renewal  notices  will  be  sent  you  in  time  to  give  policy- 
holders ample  notice  of  their  dues. 

**  15.  When  a  renewal  premium  is  paid,  you  will  deliver  th^ 
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renewal  receipts,  first  countersigniag  the  same  as  evidence  of 
payment  to  you.  Renewal  receipts  must  be  signed  by  the 
president,  (or  vice-president,)  or  secretary  of  the  company;  no 
others  are  valid.'* 

Sometime  about  the  last  of  December  1870,  or  first  of  Jan- 
uary 1871,  said  policy  was  returned  to  the  company  at  St.  Louis 
and  canceled,  and  a  new  one  was  issued  in  lieu  thereof,  just 
like  the  original  in  every  respect  except  that  it  represented  the 
age  of  Twining  to  be  forty  years  instead  of  ihirtj/'nine^  and  in- 
cre^ed  the  annual  premium  to  be  |166.50  instead  of  $150.95 
—  the  $5.65  increase  being  added  because  of  the  addition  of 
one  year  in  the  age  of  the  insured.  This  new  policy  was  de- 
livered to  Twining,  and  he  paid  the  additional  amount  of  $5.55 
on  the  first  premium.  This  was  about  January  19th  1871.  This 
new  policy  is  the  one  now  sued  on.  The  second  annual  pre- 
mium has  never  been  paid.  Whether  the  company  ever  gave 
Twining  any  special  notice  in  writing  of  the  time  when  said 
second  premium  became  due,  is  not  shown.  On  October  24th 
1871,  Twining  died.  'The  plaintiffs,  who  are  the  heirs  of  said 
Twining,  after  giving  doe  notice  then  commenced  this  action 
on  said  new  policy.  The  main  question  to  be  determined  is, 
whether  the  plaintiffs  are  entitled  to  recover  the  whole  amount 
($5,000)  for  which  the  life  of  Twining  was  originally  insured, 
(less  the  amount  of  the  second  $knnual  premium,)  or  are  en- 
titled to  recover  only  the  amount  of  a  paid-up  policy  to  be  de- 
oiaimamMi«b  tcrmincd  according  to  the  stipulations  of  said  new 
J?rJr"'*;uSilrft  policy.  The  plaintiffi  (defendants  in  error)  claim 
^'**''*  that  they  are  entitled  to  recover  the  whole  amount 

for  which  the  life  of  Twining  was  originally  insured.  And 
they  claim  the  same  upon  the  following  grounds  and  for  the 
following  reasons: 

1st.  They  claim  that  the  insurance  for  $5,000  was  abso- 
lutely unconditional  and  non-forfeitable  in  every  respect  and 
particular.  They  claim  that  the  insured,  by  paying  the  first 
annual  premium,  purchased  an  absolute,  unconditional,  non- 
forfeitable  insurance  for  f 5,000  for  the  whole  of  his  life,  and 
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that  no  subseqaent  failure  to  pay  any  of  the  snbseqaent  an- 
nual premiums  could  in  any  manner  or  degree  destroy,  lesaen, 
or  abridge  such  insurance,  except  possibly  that  the  overdue 
premiums  might  be  considered  as  debts  due  from  the  assured 
to  the  company,  and  might  (after  the  death  of  the  insured)  be 
set  off  against  the  claims  of  the  beneficiaries. 

2d.  The  plaintiffs  also  claim  that  the  first  annual  premium 
was  not  paid  until  October  24th  1870,  notwithstanding  the 
evidence  of  Henry  to  the  contrary,  and  that  by  such  payment 
the  insured  purchased  an  insurance  for  $5,000  for  a  fiill  year 
from  October  24th  1870,  (and  this,  notwithstanding  the  policy 
and  the  evidence  in  the  case,)  and  that  the  year  for  which 
such  insurance  was  purchased  did  not  terminate  at  the  begin- 
ning of  the  24th  of  October  1871,  but  that  it  included  all  of 
that  day.  That  is,  we  suppose  that  the  plaintifib  will  admit 
that  in  order  for  them  to  be  entitled  to  the  |5,000  insurance 
which  they  claim  by  virtue  of  said  purchase,  the  insured  must 
have  died  within  the  year  for  which  such  purchase  was  made, 
and  that  he  did  not  die  after  the  completion  of  such  year.  If  so, 
then  the  plaintiffs  in  effect  'claim  that  a  year  is  not  ended  with 
the  close  of  the  365th  day,  or  with  the  beginning  of  the  866th 
day,  after  the  commencement  of  such  year;  but  that  it  is  ended 
only  on  the  beginning  of  the  367th  day.  They  in  effect  claim 
that  a  year,  beginning  on  the  first  day  of  January  of  any  year 
would  not  end  at  the  close  of  the  Slst  day  of  December  fol- 
lowing, but  would  end  only  on  the  beginning  of  the  2d  day 
of  the  next  January,  and  that  all  of  the  first  day  of  the  second 
January  would  belong  to  the  first  year.  And  if  this  cldm  of 
the  plaintiffs  is  correct,  then  it  would  seem  to  follow  that  a 
child  born  on  any  day  of  the  year,  would  not  be  a  year  old 
on  the  first  anniversary  of  its  birthday,  but  would  be  a  year 
old  only  on  the  next  succeeding  day;  that  such  anniversary 
would  belong  to  the  first  year  of  its  life,  and  not  to  the  sec- 
ond; that  a  young  man  born  on  any  day  of  the  year  would 
still  be  a  minor  on  the  21st  anniversary  of  his  birthday,  and 
must  wait  until  the  beginning  of  the  next  day  before  he  could 
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claim  to  be  of  fall  age;  that  three  days'  notice  in  any  case 
woald  not  be  complete  on  the  beginning  of  the  fourth  day 
after  the  service  of  the  same,  but  would  be  complete  only  oTt 
the  beginning  of  the  fifth  day  after  such  service;  that  the 
twenty  days  given  to  a  defendant  within  which  to  answer 
would  not  expire  at  the  termination  of  the  twentieth  day 
after  the  return-day  of  the  summons,  but  that  the  defendant 
would  have  the  whole  of  the  twenty-first  day  within  which 
to  answer.  {Qmiray  see  Neitssd  v.  Hunter ^  ante,  p.  22L)  Now 
while  these  things  would  seem  to  follow  from  the  plaintifis' 
claim  in  this  respect,  it  is  possible  they  would  not  follow.  It 
is  possible  that  in  computing  a  year's  time  the  866th  day  (and 
the  whole  of  it)  may  be  considered  as  a  mere  point  in  time, 
indivisible,  and  at  which  or  daring  which  the  ye^  may  be 
considered  as  completed  or  not  completed  as  justice  and  the 
preservation  and  protection  of  rights  would  require.  Usually 
(as  laid  down  by  the  authorities)  if  the  time  b  to  be  computed 
from  an  act,  or  from  an  act  done,  (as  in  this  case,)  the  year 
would  terminate  at  the  close  of  the  866th  day;  but  where  the 
time  is  to  be  computed  from  a  date  or  from  tiie  day  of  a  date, 
the  year  woald  terminate  only  at  the  close  of  the  866th  day. 

8d.  The  plaintifis  also  claim  that,  as  the  company  issued 
certain  circulars,  one  of  which  the  agent  Stevens  handed  to 
Twining,  showing  that  the  company,  in  order  to  prevent  for- 
feitures and  to  save  policies  from  lapsing,  had  adopted  two 
methods  of  insurance,  between  which  policy-holders  could 
choose,  designating  one  of  said  methods  as  ^^  paid-up  poli« 
cies,"  and  the  other  as  ^Hemporary  insurance,"  and  describ- 
ing each,  therefore  that  the  plaintiffs  may  now  choose  the 
second  method,  although  Twining  at  the  very  time  he  became 
a  policy-holder,  and  afterward,  by  accepting  said  policy  and 
holding  it  chose  the  first.  The  first  method  is  simply  the 
one  stipulated  for  in  the  policy  sued  on  in  this  case.  The 
second  method  is  as  follows:  Where  a  policy-holder  fails  to 
pay  a  premium  the  company  will  nevertheless  continue  the 
policy  in  force  foe  the  full  amount  of  the  insurance  less  said 
premium  and  interest  as  long  as  four-fifths  of  the  net  value 
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of  said  policy,  after  dedacting  loans,  will  as  a  single  preminm 
carry  such  insurance.  In  the  present  'case  said  insurance 
would  have  been  carried  nineteen  days  from  the  &ilure  to 
pay  the  premium,  and  Twining  died  within  that  time. 

4th.  The  plainti£b  also  claim  that,  as  the  company  in- 
structed  its  agent  Henry  to  give  notice  (written,  or  printed, 
and  in  addition  to  the  notice  given  by  the  policy  itselQ  to 
policy-holders  when  their  premiums  became  due,  and  as  it 
was  not  shown  in  this  case  whether  any  Such  notice  was  ever 
given  to  Twining,  or  not,  therefore  that  the  plaintiffi  should 
recover  the  full  |5,000  insurance  in  this  case. 

6th.  The  plaintiffs  also  claim  that  the  statements  made  by 
the  agent  Stevens  to  Twining  concerning  his  (Stevens')  cus- 
tom to  receive  premiums  at  any  time  up  to  the  first  of  the 
month  next  after  they  became  due,  and  his  statement  that  he 
would  so  receive  Twining's  premiums,  taken  in  connection 
with  the  custom  generally  of  insurance  agents  at  Lawrence 
to  receive  the  premiums  coming  due  to  their  respective  com- 
panies at  any  time  up  to  the  first  of  the  month  next  after  the 
same  became  due,  constituted  a  waiver  on  the  part  of  the  in- 
surance company  itself  of  payment  being  made  strictly  within 
the  time  prescribed  by  the  insurance  policy,  and  therefore 
that  neither  Twining  nor  his  heirs  lost  anything  by  failing 
to  pay  said  second  premium  at  the  time  it  became  due,  which 
was  Oct(:b>r  16th  1871,  or  prior  to  the  death  of  Twining, 
which  occu.red  October  24th  1871,  just  nine  days  after  said 
second  premium  became  due,  and  this,  notwithstanding  the 
indcrsomonts  on  Twining's  policy  stating  that  the  insurance 
company's  agents  had  no  authority  to  make  any  waiver  for 
the  company. 

Responding  i  o  v  to  the  foregoing  claims  made  by  defend- 
ants in  error,  we  decide  the  questions  therein  presented,  as 
follows.  As  to  the  Jirst  and  second  claims :  Twining  did  not 
t.  Non.forfrtt-    ^^  ^^^  payment  of  the  first  annual  premium  pur- 

^jmini^   chase  an  absolute,  unconditional,  non-forfeitable  in- 

premium..        g^^^^^^  fo^   |5  QQQ    fo^  ^^^  ^J^^J^  ^f  J^Jg  ^fe^  ^^^  ^ 

any  other  time  extendins:  beyond  the  16th  of  October  1871. 
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By  said  payment  he  parchased  an  insurance  for  said  amount 
up  to  the  16th  of  said  October^  and  after  that  time  for  such  an 
amount  (the  court  below  finds  it  to  be  $371.78,)  "fully  paid 
up  "  as  could  have  been  purchased  with  the  net  value  of  the 
policy,  and  nothing  more,  with  the  privilege  however  of  pay- 
ing the  subsequent  annual  premiums  at  the  time  they  became 
due,  and  by  such  subsequent  payments  keeping  the  insurance 
up  to  $5,000.  In  this  we  simply  reaffirm  the  decision  made 
in  this  case  when  it  was  formerly  here,  and  reported  in  12 
£as.  475. 

As  to  the  third  claim:  As  Twining  by  accepting  and  hold- 
ing his  said  policy  chose  one  of  the  two  methods  of  insurance 
4.  u«ihods  of      "adopted  by  the  insurance  company  to  prevent  for- 

i!{.tto!^'i?'      feitures,  his  heirs  cannot  now  abandon  that  method 

'"''"**•         and  choose  the  other. 

The  fourth  claim  of  defendants  in  error,  plaintiffs  below,  is 
wholly  untenable. 

The  Jifth  claim  of  defendants  in  error  *we  are  inclined  to 
think  is  tenable.  Good  faith  ^nd.fair  dealing  would  hardly 
permit  an  insurance  company  to  allow  its  agents  to  use  words 
«wPr«miuiD..       &iid  acts  which  would  naturally  mislead  the  in- 

d«fSSu?eri^*'  sured  and  then  to  take  advantage  of  the  mistakes 

^Jlffv«Sttmi.  or  errors  of  the  insured  brought  about  by  such 
words  and  acts.  We  shall  assume  that  counsel  for  plaintiff  in 
error  are  correct  in  construing  that  the  indorsements  on  Twi- 
ning's  policy  in  effect  state  that  no  agent  of  the  company  has 
any  authority  to  waive  the  time  for  the  payment  of  any  pre- 
mium. And  assuming  that  the  inddrsnnents  so  state,  then 
they  are  not  strictly  true.  The  agjtit  Henry,  who  procured 
for  Twining  his  first  polic; ,  had  authority  from  the  company 
to  waive  payment  of  premiums  after  they  became  duo  for 
thirty  days.  And  the  company  itself  printed  and  published 
circulars,  copies  of  which  Stevens  gave  to  Twining  both  before 
and  after  Twining's  seconcl  poUcy  was  issued,  staling, ^'Thirty 
days'  grace  allowed  in  p^yjjxent  of  premiums/'  Now  Twi- 
ning may  have  supposed  ^  ^^  t\ie  agenl  Btevens  who  procured 
said  second  policy  had  is\        am^  «LvthoT\ty  to  waive  the  time 
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for  the  payment  of  premiumB  that  Henry  bad*  And  Twi- 
ning may  have  supposed  from  said  circulars  alone  that  the 
company  would  waive  payment  of  premiums  for  thirty  days. 
Stevens  stated  to  Twining  before  said  second  policy  was  is- 
sued, as  well  as  afterward,  that  he  would  receive  the  premi- 
ums at  any  time  after  they  became  due  up  to  the  first  of  the 
month  next  thereafter;  and  be  made  these  statements  before 
the  policy  was  issued  to  induce  Twining  to  take  said  policy. 
And  it  was  the  custom  of  Stevens,  as  well  as  of  all  the  other 
insurance  agents  at  Lawrence,  to  receive  premiums  after  they 
became  due  up  to  the  first  of  the  month-  next  thereafter. 
Now  it  must  be  presumed  that  the  insurance  company  knew 
of  the  custom  of  its  own  agent  A  principal  is  alwaj's  pre- 
sumed to  know  what  his  agent  does  within  the  general  scope 
of  his  agency.  The  knowledge  of  the  agent  in  such  cases  is 
the  knowledge  of  the  principal.  And  as  the  agent  at  Law« 
rence  adopted  this  custom,  and  in  pursuance  thereof  received 
premiums  up  to  thd  first  of  the  month  next  after  they  became 
due,  it  must  be  presumed  that  the  insurance  company  knew 
the  same,  and  adopted  the  same.  There  is  no  evidence  that 
the  compsmy  ever  found  any  fault  with  its  agent  for  adopting 
this  custom,  and  Stevens  was  still  its  agent  when  this  suit  was 
tried.  It  must  therefore  be  presumed  that  the  company  itself 
adopted  said  custom;  and  if  so,  then  the  statements  of  its 
agent  Stevens  to  Twining,  made  in  pursuance  thereof,  would 
be  binding  upon  the  company — not  perhaps  as  a  contract,  but 
as  a  waiver  of  payment  within  the  strict  time  prescribed  by 
the  policy,  which  waiver  Twining  bad  a  right  to  depend  on 
until  notice  should  be  given  to  him  that  some  other  custom 
was  adopted.  It  would  hardly  seem  like  justice  for  the  agents 
of  an  insurance  company  to  be  permitted  to  adopt  some  cus- 
tom, and  then  to  make  statements  (and  we  might  almost  say 
agreements)  upon  the  strength  of  such  custom,  and  then,  after 
such  custom  and  such  statements  and  agreements  have  had 
their  effect  in  inducing  particular  action  or  non-action  on  the 
part  of  the  assured,  for  the  company  itself  to  come  in  and  repu- 
diate such  custom,  statements,  and  agreements.   We  think  that 
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under  such  circumstances  neither  Twining  nor  his  heirs  have 
lost  anything  hj  the  failure  to  pay  said  second  annual  premium 
at  the  time  it  became  due;  and  as  Twining  died  before  the  first 
of  the  month  next  after  the  same  became  due,  his  heirs  may 
now  recover  the  fall  amount  of  the  insurance,  less  the  amount 
of  said  annual  premium.  If  Twining  had  lived  until  after  the 
first  of  the  month  next  after  his  said  premium  became  due, 
and  had  then  died  within  thirty  days  after  such  premium  be- 
came due,  whether  his  heirs  could  recover  such  amount  it  is 
not  necessary  for  us  to  decide  in  this  case.  That  is,  it  is  not 
necessary  for  us  to  decide  (ftirther  than  we  have  already  de- 
cided) what  the  effect  of  the  company's  publishing  that 
*^  Thirty  days'  grace  allowed  in  payment  of  premiums  "  would 
be  in  other  cases.  As  tending  to  sustain  the  foregoing  propo- 
sitions with  regard  to  waiver,  and  especially  in  cases  where 
the  words  and  acts  of  the  company's  agents  would  tend  to 
mislead  the  policy-bolder  unless  a  waiver  were  presumed  on 
the  party  of  the  company,  we  would  refer  to  the  following  au- 
thorities: N.  Y.  lAfe  Ins.  Co.  v.  MeOowan^  18  Eas.  800;  Hdmt 
V.  Phila.  Life  Ins.  Oo.j  61  Penn.  St  107;  Mayer  v.  Mutual  Ins. 
Co.,  88  Iowa,  304;  Thompson  v.  St.  Louis  Mui.,  52  Mo.  469; 
Buse  V.  MuL  Ben.  Life  Ins.  Co.,  26  Barb.  666;  Ins.  Co.  v.  WU- 
kmsony  11  Am.' Law.  Beg.  486,496;  Howell  v.  Kniekerboeker 
Life  Ins.  Co.,  44  K.  T.  277. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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Jambs  Y.  Brquillard  v.  Edward  L.  Bartlbtt. 

1.  Dbmurrbr  to  Evidbncb;  Qmflid  of  TetHimony;  QiMaeum  for  Jury.  Upon 
a  demurrer  to  the  evidence,  the  court  must  presume  that  all  the  evi- 
dence demurred  to,  and  upoD  which  the  party  resisting  the  demurrer 
relies,  is  truOi  except  in  cases  where  evidence  of  a  weaker  kind  is  con- 
tradicted by  evidence  of  a  higher  kind,  and  where  the  court  could  say 
as  a  matter  of  law  that  the  weaker  evidence  should  not  be  considered  at 
all,  but  should  be  excluded.  A  court  cannot  upon  a  demurrer  weigh 
conflicting  evidence.  That  is  the  province  of  the  jury.  IBrovm  «l  J2.  H, 
31-1;  Wolfv.  Lather,  32-533;  Christie  v.  Barnes,  33-317.] 

2.  KxfflfpTioN;  MercJumdise,  Articles  of  merchandise  bought  by  a  mer- 
chant to  be  sold  again  on  speculation,  are  not  exempt  in  his  hands  from 
attachment  and  execution  under  the  eighth  subdivision  of  section  3  of 
the  exemjytion  law.    IRiee  v.  Nolan,  33-28.] 

8.  — "Tools  and  ImpUments"  of  Tradesmen.  A  lamp  and  other  arti- 
cles kept  by  a  watchmaker  and  jeweler,  would  be  exempt  from  attach- 
ment and  execution  under  said  exemption  law  as  *'  tools  and  implements," 
provided  such  articles  were  necessary  for  his  use  in  carrying  on  the  busi- 
ness of  making  and  repairing  watches  and  jewelry. 

i. **8ioek  in  Trade;**    Raw   Materials;    Uanuifaetured   ArHda, 

Watches  and  jewelry  manufactured  by  a  watchmaker  and  jeweler, 
whether  manufactured  for  particular  customers  upon  special  orders,  or 
for  customers  generally  and  for  sale  to  any  person  who  might  wish  to 
purchase,  whether  completed  or  not  completed,  as  well  as  the  raw  ma- 
terials kept  by  such  watchmaker  and  jeweler  from  which  to  manufiu^re 
watches  and  jewelry,  are,  in  the  hands  of  such  watchmaker  and  jeweler, 
exempt  from  attachment  and  execution,  as  ''stock  in  trade"  under  said 
exemption  law,  provided,  that  the  aggregate  amount  in  value  of  the 
articles  exemptei  as  "stock  In  trade"  does  not  exceed  four  hundred 
dollars.  [Mallory  v.  Berry,  I&-293;  Voorhees  9.  PaUer§on,  20^565;  FUh  % 
Street,  27-270;  Jenkins  v.  McNaU,  27-532;  Davideon  v.  SechriH,  28^24; 
Beed  v.  Oooper,  30-574;  Bliss  v.  Vedder,  34-57.] 

Error  from  Wyandotte  District  Court. 
Action  by  BequiUard  to  recover  from  Bartlett  $458.50,  the 
value  of  certain  personal  property  alleged  to  have  been  unlaw- 
fully taken  by  BarUett  and  converted  to  his  own  use.  BarUeii 
claimed  the  property  as  assignee  in  virtue  of  an  assignment 
made  to  him  for  the  benefit  of  BequUlard^s  creditors,  while 
BequiUard  claimed  that  said  property  was  exempt  to  him  under 
the  exemption  laws  of  Kansas.     The  principal  facts  and  pro- 
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ceedings  are  fally  stated  in  the  opinion,  mfra.  The  property 
in  dispote  consisted  of  one  glass  show-case,  one  show-case 
with  mirror,  one  iron  frame  for  show-case,  two  tables,  and  one 
lamp,  valued  together  at  $68.50,  claimed  by  Bequillard  as  tool? 
and  implements  necessary  for  carrying-on  his  business  as  a 
watchmaker  and  jeweler;  also,  as  "stock  in  trade,"  the  fol- 
lowing— one  blood-stone  seal  ring,  two  onyx  rings,  one  p]a\n 
enameled  ring,  one  pearl  ring,  four  plain  gold  rings,  two  plain 
silver  rings,  two  carved  silver  rings,  twenty  engraved  silver 
rings,  (all  finished,)  two  half-set  crosses,  gold  mounted,  one 
unfinished  blood-stone  seal  ring,  and  one  unfinished  ring  with 
clamps,  of  the  aggregate  value  of  $128.50,  (which  BequUlard 
claimed  as  having  been  manufactured  by  him,)  and  two  gold 
watches,  two  silver  watches,  two  gold  chains,  twelve  dessert 
spoons,  six  silver  forks,  six  table  spoons,  one  alarm  clock,  and 
one  rosewood-case  clock,  of  the  aggregate  value  of  1271.60, 
which  he  had  purchased  for  purposes  of  resale.  Trial  at  Sep- 
tember Term  1874  of  the  district  court  Upon  demurrer  to 
the  evidence,  judgment  was  given  in  fitvor  of  defendant  Barl- 
leUy  and  BequUlard  brings  the  case  here  on  error. 

D.  B.  Hadley,  for  plaintiffi 

J.  B.  Scroggs^  and  E.  L.  BariUtty  for  defendant 

The  opinion  of  the  court  was  delivered  by 

YALEisnuTEj  J.:  James  V.  Bequillard,  (plaintiff  in  error  and 
plaintiff  below,)  being  involved  in  debt,  executed  a  deed  of 
assignment  for  the  benefit  of  his  creditors  conveying  to  Ed- 
ward L.  Bartlett  (defendant  in  error  and  defendant  below,)  all 
his  property,  "  excepting  nevertheless  from  the  operation  of 
such  "conveyance  all  such  goods,  chattels,  stock  in  trade, 
wearing  apparel,  household  furniture,  and  all  other  property 
and  things  legally  exempt  from  levy  and  sale  on  attachment 
or  execution  by  the  laws  of  the  state  of  Kansas."  Bartlett 
immediately  took  possession  of  all  the  property  which  he  sup- 
posed waj9  transferred  to  him  by  virtue  of  said  deed  of  assign- 
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ment;  but  the  plaintiff  claims  that  he  took  possession  of  more 
of  his  (plaintiff's)  property  than  was  so  transferred.  Whether 
he  did  or  not,  is  the  only  question  in  this  case.  The  plaintiff's 
action  was  for  the  value  of  the  property  claimed  to  have  been 
taken  wrongfully  by  the  defendant  A  trial  was  commenced 
before  the  court  below  and  a  jury.  After  the  plaintiff  had 
introduced  his  evidence,  and  rested,  the  defendant  demurred 
to  the  evidence.  The  court  below  sustained  the  demurrer, 
took  the  case  from  the  jury,  and  then  rendered  judgment  in 
favor  of  the  defendant  and  against  the  plaintiff  for  costs.  The 
plaintiff  now  brings  the  case  to  this  court  for  review.  He 
claims  that  by  the  terms  of  said  deed  of  assignment  he  re- 
served to  himself  all  goods  that  were  exempt  by  law  from 
attachment  and  execution,  and  that  the  goods  for  which  he 
1  Dcmiiiwto  *^®^  "^  ^^®  action  were  so  exempt     Whether  they 

mwidmm,  worc  SO  cxcmpt  or  not,  was  the  main  question  to  be 
tried;  but  as  the  case  comes  to  us,  the  question  is  not,  whether 
said  goods  were  absolutely  exempt  or  not,  but  it  is  merely 
whether  there  was  sufficient  evidence  to  show  prima  fade  that 
any  of  said  goods  were  exempt.  For,  in  all  cases  upon  a  de- 
murrer to  the  evidence,  the  court  (district,  or  supreme,)  must 
presume  that  all  the  evidence  demurred  to,  and  upon  which 
the  party  resisting  the  demurrer  relies,  was  and  is  true,  except 
in  cases  where  evidence  of  a  weaker  kind  is  contradicted  by 
evidence  of  a  higher  kind,  and  where  the  court  could  say  as  a 
matter  of  law,  that  the  weaker  evidence  should  not  be  consid- 
ered at  all  but  should  be  excluded.  A  court  cannot  upon  a 
demurrer  weigh  conflicting  evidence.  That  is  the  province  of 
the  jury.  Therefore,  if  the  evidence  in  this  case  showed  prima 
facie  that  any  one  of  the  articles  claimed  by  the  plaintiff  was 
exempt,  the  court  below  erred  in  sustaining  said  demurrer, 
and  its  judgment  would  in  such  a  case  have  to  be  reversed. 

The  goods  in  controversy  might  be  divided  into  three  classes, 
as  follows:  first,  the  tools  and  implements  by  which  plaintif 
%  fatmpuoaor  ^^^'i®^  ^^  ^i®  trade  or  business;  second,  the  goods 

property,  whicli  hc  hlmself  manu&ctured  to  sell;  third,  the 
goods  which  he  purchased  of  others  to  sell.    All. of  these 
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goods,  the  plaintiiF  claims,  were  exempt  from  attachment  and 
ezecation,  under  the  following  statute^  to-wit: 

*<  Every  person  residing  in  this  state,  and  being  the  head  of 
a  family,  shall  have  exempt  from  seizure  and  sale  upon  any 
attachment,  execution,  or  other  process  issued  from  any  court 
in  this  state,  the  following  articles  of  personal  property:  *  *  * 
Mghthy  The  necessary  tools  and  implements  of  any  mechanic, 
miner,  or  other  person,  used  and  kept  for  the  purpose  of  car- 
lying  on  his  trade  or  business,  and,  in  addition  thereto,  stock 
in  trade  not  exceeding  four  hundred  dollars  in  value." — (Gen. 
Stat  478,  474,  §8.) 

The  evidence  showed  that  the  plaintiff  resided  in  Wyandotte, 
Kansas ;  that  he  was  the  head  of  a  family ;  that  he  was  a  watch- 
maker and  jeweler  by  trade,  and  that  he  carried  on  the  busi- 
ness in  Wyandotte,  Kansas,  of  making  and  repairmg  watches 
and  jewelry,  and  of  buying  and  selling  watches  and  jewelry. 
This  business  was  all  carried  on  in  one  room.  That  is,  the 
plaintiff  made,  repaired,  and  sold  said  watches  and  jewelry 
all  in  the  same  room.  He  kept  one  lamp  to  light  this  room, 
two  show-cases  in  which  to  show  and  display  his  watches 
and  jewelry,  two  tables  on  which  to  support  the  show-oases, 
and  one  iron  frame  to  protect  one  of  said  show-cases.  These 
articles  were  all  used  in  the  plaintiff's  business,  and  were  so 
used  with  respect  to  the  goods  manufactured  by  the  plaintiff 
himself,  as  well  as  to  those  purchased  of  others.  The  defend- 
ant took  all  these  articles  from  the  plaintiff.  The  defendant 
also  took  tiiirty-seven  articles  of  jewelry  manufactured  by  the 
plaintiff  himself  for  the  purpose  of  sale,  and  kept  by  nim  for 
that  purpose.  Several  of  these  thirty-seven  articles  were  not 
fblly  completed  when  the  defendant  took  them,  but  the  most 
of  them  were.  The  defendant  also  took  a  large  number  of 
other  articles  of  jewelry  purchased  by  the  plaintiff  for  sale,  and 
kept  by  him  for  that  purpose.  The  plaintiff  claims  that  all  of 
the  foregoing  articles,  the  lamp,  the  show-cases,  the  tables,  the 
iron  frame,  and  the  jewelry,  were  exempt  from  attachment  and 
execution,  and  therefore  that  they  were  all  reserved  to  him  by 
said  deed  of  assignment,  and  therefore  that  the  defendant  had 
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no  right  to  take  them.  It  will  be  noticed  from  the  foregoing 
fitcts  that  the  plaintiff  was  both  a  manufacturer  and  a  merchant 
Aa  a  merchant  merely,  we  do  not  think  that  the  plain- 
''tif  flf^r^r*'  tiff  could  hold  any  of  said  articles  as  exempt  from 
attachment  or  execution.  {GuptU  v.  MeFee^  9  Kas. 
80;  Qrimes  v.  Brynty  2  Minn.  90.)  Therefore,  all  of  said  arti- 
cles which  the  plaintiff  purchased  and  kept  for  sale  merely  for 
speculation,  wpre  not  exempt  from  attachment  or  execution,  for 
he  held  them  merely  in  the  character  of  a  merchant  And  if 
said  show-cases,  etc.,  were  necessary  to  the  plaintifi^s  business 
only  in  his  character  as  a  merchant,  then  we  would  think  that 
they  also  were  not  exempt  If  however  they  were  necessary 
for  the  plaintiff's  business  in  his  character  as  a  manufacturer, 
6  Bz«n  Hon  ^^^  ^®  would  think  that  they  were  exempt  as  "  tools 
^nfiLfanr.  ^^d  implements."  From  the  evidence  in  the  case  it 
mMhuk;.etc.  ^^^j^  socm  that  thc  lamp  at  least  was  necessary  for 
the  plaintiff's  business  as  a  manu^turer.  Possibly  some  of 
the  other  articles  may  also  have  been  necessary  to  him  as  a 
manufeusturer.  And  aa  it  would  seem  from  the  evidence  that 
one  at  least  (and  perhaps  more)  of  said  articles  was  necessary 
for  the  plaintiff's  business  as  a  manufiEicturer,  the  question  of 
whether  it  was  so  necessary  or  not  should  have  been  submitted 
to  the  jury.  We  also  think  that  said  thirty*seven  articles  of 
jewelry  manufactured  by  the  plaintiff  himself  were  exempt  as 
<<  stock  in  trade."  {Stewart  v.  Wdtan^  82  Mich.  56.) 
^  SSi^t'^bat    Some  of  them  were  completed  and  some  of  them 

U  inoladM. 

were  not.  Evidently  those  not  completed  were  ex- 
empt But  we  would  think  that  the  others  were  also  exempt 
The  exemption  laws  are  to  be  liberally  construed  so  as  to  effect 
the  humane  purpose  designed  by  the  legislature  in  enacting 
them.  If  it  were  held  that  the  raw  material  in  the  hands  of  a 
mechanic  or  tradesman  was  exempt,  but  that  the  goods  manu* 
factured  out  of  such  raw  material  and  kept  by  such  mechanic  or 
tradesman  for  sale  were  not  exempt,  it  would  be  to  discourage 
such  mechanic  or  tradesman  from  using  his  t&me  and  skill  in 
manufacturing  his  raw  materials  into  goods  for  the  purpose  of 
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•eUing  them.  This  would  be  a  yiolation  of  the  spirit  of  this 
particular  provision  of  the  exemptioa  laws.  One  of  the  objects 
of  the  exemption  laws  in  exempting  tibe  tools  and  implements 
of  a  mechanic^  miner,  etc.,  and  in  exempting  a  certain  amount 
of  his  stock  in  trade,  is,  to  encourage  him  to  be  industrious  so 
that  he  may  earn  a  livelihood  for  himself  and  family;  but  if, 
when  he  uses  his  tools  and  implements,  and  such  of  his  stock 
in  trade  as  consists  of  raw  materials,  in  manufacturing  goods^ 
these  goods  may  be  immediately  seized  on  attachment  or  exe- 
cution, he  would  not  be  encouraged  in  using  his  tools  and  im- 
plements and  such  stock  in  trade  in  manufacturing  goods. 
Such  a  construction  of  the  exemption  laws  would  tend  to  en- 
courage idleness  instead  of  industry.  A  mechanic  would  not 
like  to  so  use  his  raw  materials  as  to  lose  both  it  and  his  labor. 
The  words,  ^^  stock  in  trade,"  we  think,  are  broad  enough  to 
cover,  not  duly  the  raw  materials  from  which  the  mechanic  in- 
tends to  manufacture  goods,  but  also  to  cover  the  manufac- 
tured goods  themselves;  and  they  are  also  broad  enough  to 
cover  not  only  goods  manufactured  for  particular  customers 
upon  special  orders,  but  also  to  cover  goods  manufactured  for 
sale  to  customers  generally,  or  to  any  person  who  might  after- 
ward choose  to  purchase.  Some  mechanics  or  tradesmen,  like 
tailors,  manufacture  nearly  all  their  goods  upon  specisll  orders, 
while  others,  like  miners  of  coal,  (and  the  statute  specially 
mentions  ^^ miners,")  prepare  their  goods  for  customers. gener- 
ally, and  without  reference  to  special  orders,  or  to  whom  any 
specific  articles  shall  go.  Kow  we  would  suppose  that  the  coal 
procured  by  a  miner  for  customers  generally  wpuld  be  equally 
exempt  with  the  coat  made  by  a  tailor  for  a  particular  cus- 
tomer. The  amount  exempted  as  "  stock  in  trade,"  is  of  course 
limited;  and  if  the  mechanic,  miner,  or  tradesman,  takes  a 
portion  of  it  in  manufactured  goods  he  cannot  of  course  take 
so  much  of  it  in  raw  material.  In  the  aggregate  the  value  of 
the  articles,  manufactured  i^ixd  unmanufactured  exempted,  .a|i 
«  stock  in  trade^"  cannot  e^(^ed  four  hundred  dollai». 
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The  judgment  of  the  court  below  will  be  reversed,  and  caoM 
remanded  for  a  new  trial. 
All  the  Justices  concurring. 


Qborgb  Grant  v.  W.  E.  Dabstht. 

GoMTBACi,  In  WriHng;  InterpretaHan  and  OomlmcHon.  Where  G.  sent  to  D. 
a  letter  sayipg,  ''Please  let  Mr.  8.  and  family  have  whatever  they  may 
want  for  their  Bupport,  and  I  will  repay  you  for  the  same/'  and  there- 
after D.  (at  the  instance  of  the  S.  family)  procured  a  physician  to  attend 
the  £simily,  and  such  physician  under  such  employment  fbmished  medi- 
cines and  medical  swvioes  of  value,  kM,  in  an  acticm  hrougfat  by  D. 
against  G.  therefor,  that  D.  could  n6t  recover  upon  the  authority  of  the 
letter  for  the  services  and  medicines  furnished  by  the  said  physidan. 
iWater-Pawer  Co.  v.  Brovm,  23-696.] 

Error  from  EUis  District  CowrL 

At  the  April  Term  1876  of  the  district  court,  Dabna/  re- 
covered judgment  against  Ghrant  for  |200  and  costs.  Grant 
brings  the  case  here.  The  opinion  contains  a  suflScient  state- 
ment of  the  facts. . 


McGlure  ^  Humphrey^  for  plaintiff  in  error, 
GHikerson  ^  Lane^  for  defendant  in  error. 


The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.\][, :  The  facts  in  this  case  are  substantially  these: 
The  plaintiff  in  error  sent  to  W.  E.  Dabney  a  letter,  of  which 
the  following  is  a  copy : 

"  VicTOKiA,  Ellis  County,  October  1st,  1878. 

"Mr.  t)ABNBY — Dear  Sir:  Please  let  Mr.  Seth  and  family 
have  whatever  they  may  want  for  their  support,  and  I  will  re- 
pay you  for  the  same.  Gborob  Grant.  " 

During  the  months  of  October  and  November  1878,  the  said 
W.  E.  Dabney,  at  the  request  of  the  Seth  femily,  members  of 
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wfaom  at  the  time  were  very  ill^  procured  one  L.  Watson,  then 
a  practicing  physician  and  snrgeon,  to  attend  the  &mily,  and 
daring  said  months  Watson  furnished  medicines  and  profes- 
sional services  of  the  valae  of  |200.  The  question  is  presented, 
whether  the  plaintiff  in  error  is  liable  to  the  defendant  in  error 
for  said  claim  under  the  written  instrument  above  described. 
The  district  court  decided  he  was,  and  hence  this  action  to  re* 
verse  the  judgment.  It  is  well  understood,  that  in  construing 
written  instruments,  effect  should  be  given,  if  possible,  to  all 
the  words  contained  therein,  and  that  the  language  employed 
should  be  taken  in  its  usual,  common,  and  ordinary  significa- 
tion. Nothing  is  contained  in  the  record  as  to  the  situation  or 
business  of  the  parties  to  this  action  at  the  date  of  the  letter, 
or  written  order,  and  hence  we  are  not  advised  of  the  purpose 
of  the  plaintiff'  in  error  in  delivering  the  writing,  except  as  we 
may  gather  his  intentions  from  the  words  used  by  him.  We 
may  fairly  assume  however,  that  the  defendant  in  error  was 
not  a  physician,  nor  a  dealer  in  medicines,  otherwise  he  would 
not  have  employed  another  to  attend  and  furnish  the  services 
and  articles  sued  for  to  the  Beth  family  in  their  sickness. 
Under  these  rules  of  construction,  and  this  view  of  the  case, 
we  do  not  think  the  action  of  the  defendant  in  error  should 
have  been  sustained  by  the  district  court  upon  the  petition  in 
the  case  and  the  evidence  submitted.  The  written  authority 
provides  that  Dabney  should  lei  the  Seth  &mily  have  whatever 
they  might  want  for  their  support.  Now  the  word  lety  thus 
used,  ordinarily  means  to  grant  possession,  to  give,  to  furnish, 
etc.  If  A.  says  to  B.,  ^^ Please  let  C.  have  a  horse  and  I  will 
pay  for  it,'''  the  common  understanding  of  the  language  would 
be  that  B.  was  to  furnish  one  of  his  own  horses,  or  a  horse  in 
his  possession,  to  C,  and  not  that  B.  should  sell  his  horse  to 
C.  and  that  B.  should  charge  and  collect  of  A.  the  value 
thereof.  Again,  the  word  '^support"  is  generally  used  to 
mean  articles  for  the  sustenance  of  the  family,  as  food,  etc 
It  is  true,  in  some  cases  it  would  include  medicines  and 
medical  services  as  necessaries;  but  it  is  evident  to  us  that  it 
was  not  the  intention  or  purpose  of  the  plaintiff  in  error  to 
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give  the  word  such  a  broad  aignificatioDy  and  Dabney  could 
not  have  reasonably  so  interpreted  it.  To  hold  the  language 
of  the  letter  to  extend  to  the  claim  for  medicines  and  medical 
treatment  furnished  by  others  than  the  party  to  whom  the  let- 
ter was  addressed,  would  be  giving  a  forced  and  strained  con- 
struction not  authorized  in  the  writing.  If  the  meaning  of 
the  word  ^^ support"  is  to  be  extended  beyond  its  common  im- 
port, it  is  difficult  to  determine  the  limit  of  the  liability 
assumed  by  the  writer.  Further,  to  "repay,''  does  not  neces- 
sarily mean  to  pay  money.  It  has  also  the  meieining  of  return, 
restore,  etc.;  and  to  hold  that  Grant  had  the  right  to  repay  in 
kind  of  articles  Airnished  fb\r  the  support  of  Mr.  Seth  and 
&mily,  would  not  be  at  variance  with  the  language  of  the 
order.  The  construction  of  the  court  below  of  the  written 
authority  gave  to  its  language  an  unusual  one,  and  one  which 
the  mass  of  mankind  viewing  the  question  would  not  agree  to. 

The  judgment  of  the  district  court  vrill  be  reversed. 

All  the  Justices  concurring. 


GsoReB  Qrakt  v.  W.  E.  Dabkht. 

1.  GoiiTRAor,  Jbr  the  Paymmt  of  Money  Onhf.  A  eentract  in  these  words: 
''Please  let  Mr.  S.  and  family  Have  whatever  they  may  wan^  for  their 

.  sapport,  and  I  will  rejMiy  yon  for  the  same/'  is  not  "a  contract  for  the 
payment  of  money  only,"  within  the  meaning  of  section  555  of  the  civil 
code.    lAfUe,  388.] 

2.  -^— ^^  Enforcing  Judgment,  Pending  Appeal  Where  a  Judgment  was 
rendered  in  favor  of  D.  and  against  Q.  on  such  a  contract  as  that  above 
described,  and  G»  then  took  the  case  to  the  sapreme  court  on  petition  in 
error,  giving  an  undertaking  as  prescribed  by  sections  551  and  554  of 
the  civil  code,  D.  would  have  no  authority  to  give  the  undertaking  pr» 
scribed  by  said  section  555,  and  obtain  leave  to  enforce  said  Judgment. 
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JSn'(yr  frcm  EUis  Distrtei  Qmht  ^  *     '  '.• 

This  case  grows  out  of  the  judgment  and  proceedings  men- 
tioned in  the  case  and  between  the  same  parties,  ante^  p.  388. 
The  judgment  in  favor  of  Dabney  was  rendered  on  the  22d  of 
April  1876.  Orant  brought  the  case  on  error  to  this  court, 
and  filed  the  necessary  undertaking  to  stay  proceedings,  on 
the  6th  of  May  following.  On  the  11th  of  July  1876,  the 
district  judge^  on  motion  of  Dabney y  made  an  order  as  fol-^ 
lows: 

^^  It  appearing  to  me  that  this  is  an  action  arising  on  con- 
tract for  the  payment  of  money  only,  and  it  appearing  also 
that  said  plaintiff  [Dabney)  has  filed  an  undertaking  with  the 
clerk  of  said  court,  with  two  sufficient,  sureties  approved  by 
him,  conditioned  as  required  by  law,  now  therefore  it  is  by  me 
ordei^ed,  that  the  said  plaintin  can  enforce  and  hereby  does 
have  leave  to  enforce  the  said  judgment  in  all  respects  as  if  no 
error  proceedings  were  pending.'' 

From  this  order  QTa;nt  appeals,  and  brings  the  case  here  on 
error.  . 

McClure  ^  Humphrey ^  for  plaintiff  in  error. 

OHkersm  ^  Ixsm,  and  J.  W.  Day,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J. :  After  the  foregbing  casei  of  Gfrant  v.  Dabnejff 
jtist  decided,  (ante,  p.  888,)  was  brought  to  this  court,  and  ajEter 
an  undertaking  on  the  part  of  the  plaintiff  in  error  was.  duly 
executed  and  approved  as  prescribed  by  sections  551  and  554 
of  the  civil  code,  (Gen.  Stat.  787,  738,)  for  the  purpose  of  stay- 
ing  the  execution  of  the  judgmeat  therein  rendered,  the  fol- 
lowing proceedings  were  had,  to- wit:  Dabney,  who  in  that  case 
was  plaintiff  in  the  court  below  and  defendant  in  error  in  this 
court,  duly  executed  an  undertaking  in  accordance  with  sec- 
tion 555  of  the  civil  code,  (Gen.  Stat.  739,)  for  the  purpose  of 
obtaining  leave  to  enforce  said  judgment  notwithstanding  said 
proceedings  in  error,  and  notwithstanding  said  first-mentioned 
undertaking;  and  upon  his  said  undertaking,  and  upon  due 
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application  to  the  judge  of  the  court  below,  at  chambers,  he 
obtained  said  leave  to  so  enforce  said  judgment  G-rant,  who 
in  that  case  was  defendant  in  the  court  below  and  plaintiff  in 
error  in  this  court,  brought  the  case  a  second  time  to  thi^ 
court  upon  a  second  petition  in  error,  and  in  this  second  case 
assigned  for  error  the  foregoing  action  of  the  judge  of  the 
court  below  in  granting  said  leave  to  enforce  said  judgment 
This  second  case  is  the  one  that  we  are  now  considering.  The 
plaintiff  in  error  in  this  case  claims  that  said  judge  had  no  au- 
thority to  grant  said  leave,  but  on  the  other  hand  the  defendant 
in  error  (Dabney)  claims  that  the  judge  had  such  authority, 
and  cites  said  section  555  of  the  civil  code  as  giving  such  au- 
thority. This  the  only  statute  or  law  under  which  it  is  claimed 
that  the  judge  had  any  sueh  authority.  That  portion  of  said 
section  565  which  it  is  claimed  gives  to  the  judge  such  author- 
ity, reads  as  follows: 

^^In  an  action  arising  on  contract  for  the  payment  of  money 
only,  notwithstanding  the  execution  of  the  undertaking  in  the 
last  section  mentioned,  to  stay  proceedings,  if  the  defendant 
in  error  gives  adequate  security  to  make  restitution  in  case  the 
judgment  is  reversed  or  modified,  he  may,  upon  leave  obtained 
from  the  court  below,  or  a  judge  thereof  in  vacation,  proceed 
to  enforce  the  judgment" 

t^ow  it  will  be  seen  that  this  section  authorizes  leave  to  be 
granted  to  enforce  judgments  notwithstanding  proceedings  in 
error,  only  in  cases  where  the  action  is  founded  upon  ^^  contract 
for  the  payment  of  money  only."  Now  is  the  contract  in  this 
case  a  "  contract  for  the  payment  of  money  only  ?  "  We  think 
not     The  only  contract  in  this  case  reads  as  follows: 

"Mr.  Dabney — Dear  Sir:  Please  let  Mr,  Seth  and  family 
have  whatever  they  may  want  for  their  support,  and  I  will  re- 
pay you  for  the  same.  Georgb  Q-kant." 

The  first  thing  to  be  done  under  this  contract  is  for  Mr. 
Dabney  to  "fe<  Mr.  Seth  and  family  have"  something.  This 
something  must  be  a  thing  or  things  which  8eth  and  &mily 
"  may  want,"  and  it  must  be  something  "  for  their  support" 
Now  this  is  not  "the  payment  of  money"  at  all.    Then  how 
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can  it  be  said  that  the  contract  is  a  ^^  contract  for  the  payment 
of  money  only?"  The  next  thing  to  be  done  under  the  con- 
tract we  will  Buppose  ia  to  pay  money.  That  is,  we  will  suppose 
that  when  Dabney  "let  Mr.  Seth  and  family  have"  something, 
then,  that  Grant  was  not  to  "  repay  "  in  kind,  but  that  he  was 
to  "  repay  "  (or  rather  pay)  in  money.  It  will  therefore  be  seen 
that  while  money  might  be  paid  under  said  contract,  yet  that 
it  was  not  the  only  or  even  the  principal  thing  to  be  done.  The 
letting  Seth  and  family  have  what  they  wanted  for  their  sup- 
port, was  the  principal  thing  to  be  done  under  the  contract; 
and  the  payment  of  money  therefor  came  in  only  incidentally 
and  secondarily.  The  payment  of  money  depended  upon  at 
least  three  contingencies — three  conditions  precedent — first, 
whether  Seth  and  family  should  10071^  anything;  second, 
whether  Dabney  should  let  them  have  it;  and  third,  whether 
it  was  for  their  support  or  not.  Such  a  contract  might  more 
properly  be  designated  a  contract  to  procure  articles  for  the 
support  of  Seth  and  family,  than  a  '^  contract  for  the  payment 
of  money  only."  A  promissory  note  is  a  contract  for  the  pay- 
ment of  money  only.  80  also  would  any  other  contract  be  a 
contract  for  the  payment  of  money  only,  if  nothing  was  to  be 
dqne  under  it  by  either  party  except  to  pay  money.  But  where 
something  else  is  also  to  be  done  under  the  contract,  the  con- 
tract can  hardly  be  called  a  contract  for  the  payment  of  money 
only.  And  this  is  especially  true  where  the  payment  of  the 
money  depends  upon  whether  this  something  is  done  or  not. 

The  order  of  the  judge  of  the  court  below  granting  leave  to 
enforce  said  judgment  will  be  reversed. 

All  the  JusticeB  concurring. 


Digitized  by 


Google 


894  SUPREME  COUBT  OP  KANSAS. 

#  

HagamAn  V;  Ck»mm*ra  of  Cloud  Go. 

J.  M.  Haqaman  y.  Comm'bs  of  Cloud  Couktt  et  qL 

1.  Enjoining  Tazib,  For  Mere  Jrregularitiai;  Jpq^ilif.  Equity  will  not  as  • 
rule  interfere  to  restrain  by  injunction  the  a^aigi^ment  of  tax-sale  oer- 
tificatee  on  real  estate,  where  the  property  is  subject  to  taxation,  <m  the 
ground  of  irregularities  in  the  assessment  and  levy  of  the  taxes  and  the 
proceedings  of  the  sale;  unless  the  party  seeking  equitable  relief  shall 
first  pay  or  tender  the  taxes  which  are  admitted  to  be  due,  or  just,  or 
which  the  court  finds  from  the  evidence  ought  to  be  paid.  [IL  R.  t. 
Buudl,  8-668;  Parker  v.  ChaUiss,  9-166;  ^S^t^  v.  Leavenwartk,  9-296; 
OtUtwa  9.  Barney,  10-280;  Lawrence  t,  Xttfofii,  11-499;  Qmm're  «.  Offg, 
18-206;  ChaUin  v.  HMMumper,  14^74;  Oham»  «.  Onmn'rt,  15^9; 
SUtbine  v.  ChaUiee,  16-^;  OriffUh  v.  Waiean,  19-23,  27;  Omm'ra  •.  iSer- 
gednlf  24-672;  WUeon  v.  Langendyhe,  32-270.] 

2.  Evidbncb;  Bett  Mutt  be  Produced;  Aeeesemenl  of  Taxm.  Where  the  as- 
sessment-roll has  been  properly  filed  with  the  county  clerk^  and  no 
claim  is  made  that  it  is  lost,  or  that  it  cannot  be  produced  by  the  county 
derk,  held,  not  erroneous  for  the  district  court  to  rqject  evidence  tend- 
ing  to  prove  who  made  the  assessment  of  the  real  eststa  in  controversy* 

Error  from  Cloud  District  OourU 
Injunctiok,  brought  bj  Hagaman.  The  opinion  states  all 
necessary  fiicts.  The  district  court,  at  the  October  Term  1875, 
gave  judgment  in  favor  of  the  defendants,  the  Board  of  CovofU^ 
Commissioners^  and  W.  J.  Campbell^  coun^  treasurer;  and 
Hagdman^  plaintiff,  brings  the  case  here. 

^^amdn  ^  ^01(^^071,  for  plaintiff. 
Strain  ^  SturgeSj  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J.:  This  wais  an  action  to  restrain  the  assign- 
ment of  certain  tax-sale  certificates  upoD  a  number  of  lots 
belonging  to  the  plaintiff  in  Concordia,  and  to  have  the  said 
certificates,  and  the  tax  sales  upon  which  they  were  based,  de- 
clared void.  On  the  trial,  it  appeared  from  the  evidence  pro- 
duced by  the  plaintiff  in  error  that  the  real  estate  was  sold  for 
the  taxes  of  1871,  that  it  was  subject  to  taxation  for  that  year, 
but  that  certain  irregularities  existed  in  regard  to  the  assess- 
ment and  levy  of  taxes  for  that  year,  and  also  in  the  proceed- 
ings of  the  sales.     The  irregularities  consisted  chiefly  in  the 


Digitized  by 


Google 


'   JULY  TERM,  1877.  896 

.  Opinion  «f  the  Coart. 

aeaesament  of  the  lotfs  in  gross,  the  levy  of  takes  in  excess  of 
the  legal  rates,  and  the  want  of  a  sufficient  notice  of  the  time 
of  s^le.  KpieTidence  was  offered  that  the  taxes  were  wholly 
illegi^l  and  void;  neither  was  it  alleged  in  the  petition,  nor 
proven  on  the  trial,  that  the  plaintiff  had  paid  or  tendered  any 
part  of  the  taxes.  The  defendants  demurred  to  the  evidence 
of  the  plaintiff.  The  court  sustained  the  demurrer;  and  we- 
are  aaked  to  reverse  such  ruling. 

Upon  familiar  principles,  and  by  the  repeated  decisions  of 
this  cQurt^th^  plaintiff  is  not  rightly  entitled  to  the  reHef 
demanded  until  he  has  done  that  justice,  or  offered  to  do  it, 
which  he  exacts  from  others.  He  who  seeks  equity,  must  do 
equity.  The  action  of  the  court  in.sustaining,  the  demurrer 
was  correct  {Gidf  Bid.  Co.  v.  Morris y  7  Kas.  210;  Comm'rs  of 
Leavenworth  Co.  v.  Lang^  8  Kas.  284;  CUy  of  Ottawa  v.  Barney ^ 
10  Kas.  270;  ChaUiss  v.  ComnCr$  of  Atchison  Co.^  16  Kas.  49.) 
To  the  suggestion  of  counsel  for  the  plainfiff,  that  if  the  court 
found  any  of  the  taxes  illegal,  the  judgment  should  have  been 
for  the  plaintiff^  conditioned  upon  his  paying  the  legal  tax,  not 
that  he  had  no  case  in  court,  we  cannot  better  reply  than  by 
using-  the  forcible  language  of  Mr.  Justice  Miller  in  Bailey  v. 
A.  ^  P.  Bid.  Co.,  O.L.  J.,  vol.  1,  602,  that, «  Whenever  parties 
come  into  this  court  to  ask  this  court  to  epjoin  the  collection 
of  taxes,  or  the  collection  of  part  of  a  tax,  if  there  is  any  part 
which  they  admit  to  be  due  or  just,  or  which  the  court  can  see 
in  the  statement  made  in  the  bill  ought  to  be  paid,  there  must 
be  an  allegation  in  the  bill  conforming  to  the  fact,  that  they 
have  paid  it,  or  that  they  have  tendered  it;  and  it  is  not  a  suf- 
ficient allegation  to  come  and  say  that  ^we  are  willing,'  or 
even  t^iat  ^we  have  paid  it  into  the  court,'  because  the  state  is 
not  to  be  stayed  in  its  revenue,  which  is  admitted  to  be  due, 
in  that  way;  and  a  party  claiming  that  he  will  not  pay  his 
taxes,  or  any  portion  of  them,  cannot  screen  himself  during 
the  course  of  a  long  litigation  from  paying  that  which  must  be 
paid,  and  which  everybody  can  see  must  be  paid,  by  setting 
up  a.  contest  over  that  which  is  doubtful,  and  which  may,  or 
may  not,  be  necessary  to  be  paid." 
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Osage  DimiDiflhed  Reserve  Lands,  in  Oowley  county,  declared 
to  have  been  made  by  him  in  trust  for  the  use  and  benefit  of 
Balbu^  and'  to  obtain  a  conveyance  of  the  north  half  of  it  from 
BraJte^  oh  the  grounds  that  ihie  parties  had,  prior  to  the  entry, 
mMd  ah  agreement  attempting  to  create  -sdch  a  trust,  and  that 
in  consequence  of  such  oral  agreement  Brake  had  settled  apon 
and  Improved  and  entered  the  land  in  his  own  name,  and  Bair 
hu  had  let  him  have  money  to  enter  it  and  make  some  im- 
provements thereon.  A  demurrer  to  the  peti6on  was  over- 
ruled, and  after  answer  filed,  the  action  was  tried  at  the 
September  Term  1874  of  the  district  court.  The  court  found 
in  favor  of , plaintiff,  that  "the  defendant  holds  the  legal  title 
to, the  qviarter-section  of  land  above  described  in  trust  for  the 
plaintiff,  which  trust  he  in  equity  and  good  conscience  ought 
to  be  compelled  to  fulfill,"  and  gave  judgment  compelling  the 
execution  of  a  deed  of  conveyance  passing  the  legal  title  to 
said  lands  to  plaintiff.  Brake  excepted,  and  now  brings  the 
case  here  on  error  for  review. 

.   Btick  ^  Kellogg y  for  plaintiff  in  error. 
M.  S.  Torrance^  and  L.  J.  Webb^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbktink,  J.:  The  defendant  in  error  (plaintiff  below) 
states  the  facts  of  this  case  as  follows : 

^'In  the  month  of  March  1871,  the  parties  entered  into  a 
verbal  contract,  the  terms  of  which  were  in  substance,  that 
Brake  was  to  settle  upon  the  land  in  controversy,  the  same 
being  a  quarter-section  of  the- Osage  Diminished  Reserve,  situ- 
ated in  Cowley  county,  and  enter  the  same  at  the  U.  8.  Land- 
Office  for  the  benefit  of  Ballon,  who  was  to  furnish  the  money 
to  make  the  improvements  on  the  land  necessary  to  enter  the 
same  under  Ae  laws  of  the  United  States,  and  also  furnish  the 
money  to  enter  and  pay  for  the  land,  and  convey  to  Brake 
eighty  acres  of  good  bottom  land,  with  sufficient  timber  there- 
on to  improve  said  eighty  acres  for  farming  purposes.  After- 
ward, B^lbu  did  furnish  the  money  to  make  the  necessary 
iniprovements  upon  said  quarter-section  of  land  and  to  pay  for 
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and  enter  the  same  at  the  U.  S;  Laud*Office.  Brake  settled 
upon  and  improved  said  quarter-section  of  land,  and  in  the 
month  of  July  1871,  upon  making  the  necessary  proof  and 
payment,  entered  the  same  at  said  land-offic,e  in  his  own,  name. 
Afterward  the  parties  were  unable  to  agree  as  to  what  particu- 
lar eighty  acres  sjiould  be  conveyed  to  Brake  in  pursuance  of 
said  agreenient,  and  Brake  refused  to  convey  any  part  of  said 
quarter-section  to  Ballou.  Ballou  offered  to  convey  to  Brake 
either  the  north  half  or  the  south  half  of  said  quarter-section 
if  Brake  would  convey  to  him  the  whole  of  said  quarter-section, 
to  which  Brake  refused  to  concede.  The  south  eighty  or  half 
of  said  quarter-section  is  good  bottom  land,  vrtth  sufficient 
timber  thereon  to  improve  the  same  for  farming  purposes.  In 
addition  to  the  foregoing  facts,  the  petition  also  shows  that  the 
quarter-section  of  land  m  controversy  lyas  a  part  of  two  claims 
purchased  by  Ballou  of  Thomas  Rucker  ang  T.  J.  Raybell  re- 
spectively, before  the  government  survey  of  the  Osage  Dimin- 
ished Reserve,  for  the  aggregate  sum  of  $1,175.  Tne  money 
which  Ballou  furnished  for  die  improvement  of  said  quarter- 
section  amounted  to  the  sum  of  |80Q,  and  the  entiranQe-mpney 
furnished  by  Ballou  amounted  to  the  sum  of  J210.** 

In  his  answer  in  the  court  below,  defendant  Brake  denied 
the  foregoing  allegations  of  the  plaintiff's  petition  not  found 
by  the  district  court,  and  also  alleged  in  his  answer  that  Bal- 
lou, in  consideration  of  the  defendant's  argreement,  agreed 
that  he  (Ballou)  would  convey  to  the  defendant  eighty  acres 
of  one  of  three  other  particular  tracts  of  land,  (describing 
theiii,)  and  that  Ballou  wholly  failed  to  perform  his  agreement 
The  plaintiff,  Ballou,  in  his  reply  denied  these  allegations  of 
tbe  defendant's  answer.  There  does  not  seem  however  to  be 
any  claim  by  either  party  in  the  pleadings  or  elsewhere  that 
Brake  was,  under  the  agreement,  to  have  any  portion  of  the 
land  which  he  (Brake)  entered  at  the  U.  S.  land-office.  The 
court  merely  finds  on  this  subject  that  the  plaintiff  was  to 
^^  convey  to  the  defendant  eighty  acres  of  good  bottom  land, 
with  sufficient  timber  thereon  to  improve  said  eighty  acres  for 
farming  purposes.''  Under  this  finding  the  eighty  acres  of 
land  to  be  conveyed  might  have  been  any  "eighty  acres  of 
good  bottom  land,  with  B\if^i^^^  timber  thereon  to  improve 
the  same  for  farming  pu^v.  ^^g  "  a^d  might  have  been  situated 
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in  any  place  where  such  an  eighty-acre  tract  of  land  could  have 
been  found.  The  legal  title  to  llie  land  in  controversy  passed 
from  the  United  States  by  entry  and  purchase  to  the  defendant 
below,  and  is  now  in  him.  But  the  plaintiff  below  (Ballou) 
claims  that  because  of  said  contract  and  the  other  £Bkct8  in  this 
case  the  equitable  title  to  the  land  is  in  himself,  and  that  Brake 
merely  holds  the  legal  title  in  trust  for  him,  (Ballou.)  The  de- 
fendant below  however  claims  that  said  contract  is  void,  first, 
because  it  is  merely  in  parol,  and  second,  because  it  is  in  vio- 
lation of  the  laws  of  the  United  States;  and  he  also  claims 
that  the  fisicts  of  this  case  do  not  and  cannot  create  any  trust 
m  favor  of  the  plaintiff  below. 

Under  the  laws  of  this  state  no  express  trust  can  be  created 
except  in  writing.  (Gen.  Stat,  p.  186,  §8;  page  606,  §§6  and 
6;  page  1096,  §1;  Franklin  v.  ColUy,  10  Eaa.  260.)  And  im- 
plied or  resulting  trusts  are  not  now  created  in  all  cases  where 
they  formerly  were  under  the  old  chancery  practice.  Section 
6  of  the  act  concerning  trusts  and  powers  reads  as  follows: 

^^When  a  conveyance  for  a  valuable  consideration  is  made  to 
one  person,  and  the  consideration  therefor  paid  by  another,  no 
use  or  trust  shall  result  in  favor  of  the  latter,  but  the  title  shall 
vest  in  the  former,  subject  to  the  provisions  of  the  next  two 
sections.''  (Gen.  Stat.  1097.) 

Section  seven  of  said  act  has  no  application  to  this  case;  and 
the  only  portion  of  section  eight  of  said  act  which  has  any  ap- 
plication to  this  case  reads  as  follows : 

^^  The  provisions  of  the  section  next  before  the  last  shall  not 
extend  to  cases  where  the  alienee  shall  have  taken  an  absolute 
conveyance  in  his  own  name  *  *  *  where  it  shall  be  made 
to  appear  that,  by  agreement,  and  without  any  fraudulent  in- 
tent, the  party  to  whom  the  conveyance  was  made,  or  in  whom 
the  title  shall  vest,  was  to  hold  the  land,  or  some  interest  there- 
in, in  trust  for  the  party  paying  the  purchase-money,  or  some 
part  thereof." 

Under  these  statutes,  if  there  was  no  ^^ fraudulent  intent" 
on  the  part  of  the  plaintiff  and  defendant  in  making  said  con- 
tract, and  in  entering  said  land  and  purchasing  the  same  from 
the  United  States  in  the  name  of  the  defendant  with  the  in- 
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tention  and  Tinderstanding  that  the  title  shoxdd  vest  in  him  for 
the  use  and  benefit  of  the  plaintiff,  then  under  the  &ctB  of  this 
case  a  trust  would  result  in  favor  of  the  plaintiff  and  he  would 
be  entitled  to  recover  in  this  action.  {Franklin  v.  Collej/^  10  S[as. 
260;  Foster  v.  Brost^  11  Eas.  350.)  For  in  such  a  case  the 
plaintiff  would  in  equity  be  the  real  owner  of  the  land.  But 
if  there  was  any  such  <' fraudulent  intent''  in  making  said  con- 
tract, or  in  purchasing  said  land  as  aforesaid,  then  no  such 
trust  would  result,  and  a  court  of  equity  would  leave  the  par- 
ties where  it  finds  them.  {McTaggart  v.  Harrison,  12  Eas.  62; 
Tucker  v.  Allen,  16  Eas.  824,  826.)  The  only  question  then 
for  us  to  consider  is,  whether  there  was  any  ^^  fraudulent  in* 
tenf  on  the  part  of  the  plaintiff  and  defen£uit  It  will  prob* 
ably  be  conceded  by  both  parties  that  at  the  time  said  contract 
was  made,  and  at  the  time  said  land  was  purchased,  there  was 
no  intention  on  the  part  of  either  of  the  parties  to  defraud 
the  other;  nor  was  there  any  such  intention  until  some  time 
after  the  land  was  purchased,  and  until  some  time  after  the 
legal  title  to  the  land  was  vested  in  the  defendant  But  the 
question  is  not  merely  whether  either  of  the  parties  intended 
to  defraud  the  other,  but  it  is,  whether  they  did  not  both  in- 
tend to  commit  a  fraud  upon  the  government  of  the  United 
States  and  against  the  laws  of  the  United  States.  If  they  did, 
then  we  suppose  the  plaintiff  cannot  recover.  (See  authorities 
lasjt  cited,  ^nd  Brewster  v.  Madden,  15  Eas.  249.)  Said  land 
was  purchased  from  the  United  States  under  that  provision  of 
section  12  of  the  act  of  Congress  of  15th  July  1870,  which 
reads  as  follows: 

— "Which  lands  shall  be  open  to  settlement  after  survey, 
(excepting  the  sixteenth  and  thirty-sixth  sections,  which  shcdl 
be  reserved  to  the  state  of  Eansas  for  school  purposes,)  and 
shall  be  sold  to  actual  settlers  only,  said  settiers  being  heads  of 
families,  or  over  twenty-one  years  of  a^,  in  quantities  not  ex- 
ceeding one  hundred  and  sixty  acres,  in  square  form,  to  each 
settler,  at  the  price  of  one  dollar  and  twenty-five  cents  per 
acre;  payment  to  be  made  in  cash  within  one  year  from  date 
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of  settlement,  or  of  the  passage  of  tiik  act''  (16  U.  8.  Stat  at 
Large,  362.) 

Under  this  statute  no  one  but  an  *^ actual  settler"  could 
purchajBe  any  of  said  land,  and  be  could  not  purcbase  more 
than  160  acres.  Tbe  government  evidently  intended  not  only 
tbat  no  one  but  actual  settlers  sbould  get  any  portion  of  said 
Osage  Diminished  Reserve,  but  also  that  every  quarter-section 
of  such  reserve  should  be  occupied  by  an  actual  settler.  There 
is  no  pretense  that  the  plaintiff  was  ever  an  actual  settler  at  all 
on  the  land  in  controversy.  Therefore  he  had  no  right  him- 
self to  purchase  said  land  from  tbe  government  And  to  pro- 
cure any  other  person  to  purchase  it  for  him,  would  be  a  fraod 
upon  tbe  government  If  he  could  obtain  title  to  lands  in  that 
way  it  would  be  to  cause  the  government  to  sell  its  lands  to 
others  than  actual  settlers  in  violation  of  its  own  laws.  In  this 
way  an  individual  might  procure  thousands  of  acres  of  lands, 
instead  of  only  160  acres  as  the  law  provides,  and  might  pro- 
cure tbe  same  without  being  an  actual  settler  upon  any  portion 
of  such  lands,  or  even  a  resident  of  Kansas.  Would  not  this 
be.  a  fraud  upon  the  government?  Of  course,  where  two  set- 
tiers  on  a  piece  of  government  land  are  contesting  as  to  which 
has  the  better  right  to  enter  the  same,  th^  may  make  a  valid 
contract  (by  way  of  compromise)  for  one  of  them  to  enter  the 
whole  of  it  and  then  to  convey  a  portion  thereof  to  the  other. 
{Foster  v.  Brost^  11  Kas.  860;  Snow  v.  Flannery^  10  Iowa,  818.) 
Such  would  not  constitute  any  fraud  as  between  themselves, 
nor  as  against  the  United  States.  Perhaps  also  other  valid 
contracts  might  be  made  with  reference  to  government  lands, 
but  it  is  not  necessary  now  to  mention  them.  But  a  parol  con- 
tract concerning  the  purchase  and  conveyance  of  lands  belong- 
iflig  to  the  United  States,  made  in  violation  of  the  spirit  of  the  laws 
of  the  United  States,  and  in  fraud  thereof  cannot  be  enforced 
specifically  or  otherwise  by  a  court  of  eqtnty;  and  taking  such 
icontriftct  together  with  all  the  other  facts  of  this  case,  no  trust 
esikte  in  said  lands  residted  tberefroni  in  favor  of  the  plaintiff 
which  can  be  declared  or  enforced  by  a  court  of  equity. 
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The  jodgment  of  the  court  below  muBt  therefore  be  re^ 
▼ersed.  «  ' 

All  the  Justices  concurriiig/ 


Fbtib  Olippbngbe  et  oL  ▼.  Hirau  0.  Hastikos. 

OovRNANT  OF  Warbantt;  FaUure  of  Oonsideration;  Compeieney  of  Emdmce, 
C.  conveyed  by  deed,  with  covenants,  two  certain  pieces  of  land  to  M. 
M.  conveyed  one  of  said  pieces  of  land  to  H.  H.  was  afterward  evicted. 
H.  then  sued  C.  on  the  covenants.  The  deed  from  O.  to  M.  expressed  a 
consideration  of  $575.  On  the  trial  it  was  shown  that  $375  thereof  was 
for  the  piece  of  land  conveyed  to  H.  and  $200  thereof  was  for  the  other 
piece  of  land;  but  C.  offered  to  prove,  that  there  was  in  &ct  no  consid- 
eration for  said  deed  except  a  worthless  and  useless  patent-right,  and 
that  H.  knew  it  when  he  purchased  his  said  land.  Hdd^  That  such  tes- 
timony was  competent,  and  that  it  was  error  to  exclude  it;  that  if  C.  in 
fact  received  no  consideration  from  M.,  and  if  H.  in  fact  knew  this  at 
the  time  of  his  said  purchase,  he  cannot  recover  anything  from  0.  on 
0.'8  said  covenants. 


Error  from  Nemaha  Disfrid  Oourt 

All  necessary  facts  appear  in  the  subjoined  opinion.  Has- 
tingsy  plaintiff,  recovered  judgment  against  CUppmger  and  wife, 
at  May  Term  1876  of  the  district  court,  and  defendants  bring 
the  case  here. 

Joseph  Sharpej  for  plaintiffs  in  error. 
Simon  ConweU^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  for  the  recovery  of  dam- 
ages for  the  breach  of  certain  real  covenants.  On  the  16th  of 
January  1869,  Peter  Clippenger  and  wife  sold  and  conveyed 
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to  Aaron  W.  Manchester  two  certain  parcels  of  land.  The 
consideration  expressed  in  the  deed  for  both  parcels,  taken 
together,  was  (576.  What  the  consideration  for  either  piece 
taken  alone  was,  is  not  shown.  The  deed  also  contained  the 
following  covenants,  to-wit: 

"And  the  said  Peter  dippenger  and  wife  do  hereby  cove- 
nant and  i^ree,  that  at  the  delivery  hereof  they  are  the  lawful 
owners  of  the  premises  above  granted,  and  seized  of  a  good 
ind  indefeasible  estate  of  inheritance  therein,  free  and  clear  of 
dll  incumbrances,  and  that  they  will  warrant  and  defend  the 
<3ame  in  the  quiet  and  peaceful  possession  of  said  party  of  the 
second  part,  his  heirs  and  assigns,  forever/' 

Afterward  Manchester,  and  wife  sold  and  conveyed  by  deed 
one  of  said  pieces  of  land  to  Hiram  C.  Hastings.  Afterward 
Hastings  was  evicted  therefrom ;  and  he  then  commenced  this 
action  against  Clippenger  and  wife  for  breaches  of  their  said 
covenants.  He  did  not  make  Manchester  a  party  to  the  suit 
On  the  trial  of  the  case  it  was  shown  that  the  consideration 
of  1575  expressed  in  the  conveyance  from  Clippenger  to  Man- 
chester was  made  up  of  |875  for  the  piece  of  land  which  Man- 
chester conveyed  to  Hastings,  and  of  $200  for  the  other  piece 
of  land.  But  Clippenger  oflfered  to  prove  by  his  own  testi- 
mony as  follows : 

"  That  the  only  and  sole  consideration  that  he  has  received 
for  said  conveyance  was  a, worthless  and  useless  patent-right 
called  '  Calkins'  patent  fence; '  that  said  conveyance  was  only 
obtained  by  believing  the  false  and  fraudulent  representations 
of  said  A.  W.  Manchester  as  set  forth  in  his  (Clippenger's) 
answer,  the  allegations  whereof  he  offered  to  testify  were 
true,  and  that  plaintiff  (Hastings)  had  notice  thereof  when 
he  purchased  said  land.'' 

The  district  court  decided  such  testimony  improper,  and 
ruled  it  out;  and  said  court  rendered  judgment  in  favor  of 
Hastings  and  against  Clippenger  and  wife,  and  they  now 
bring  the  case  to  this  court.  Several  questions  are  raised  in 
this  court,  but  we  do  not  think  that  it  is  necessary  to  decide 
any  of  them  except  the  one  whether  said  evidence  was  cor- 
rectly or  incorrectly  raled  out.  We  think  the  evidence  shonld 
have  been  admitted.     If  in  fact  Clippenger  received  no  con- 
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sideration  for  his  land  froQi  Manchester,  and  if  in  fact  Has- 
tings at  the  time  of  his  purchase  knew  it,  Hastings  cannot 
recover  in  this  action.  Nor  can  he  recover  anything  from 
Clippenger  and  wife  in  any  other  action.  Under  such  circum- 
stances Hastings  stands  in  no  better  condition  than  his  grantor, 
Manchester,  does. 

The  judgment  of  the  court  below  will  be  ireversed. 

All  the  Justices  concurring. 


A.  T.  A  8.  P.  Railroad  Co,  v.  Wm.  Ireland. 

P&BADUia;  TBsmcoinr;  Variance;  Stock  Law  pf  iS74,  In  an  aetion  tinder 
the  met  of  IS74  relating  to  the  killing  and  voonding  of  stock  by  railroad 

companies,  the  plaintiff  alleged  in  his  petitiooi  among  other  things,  that 
the  defendant  railroad  company  kUUd  a  heifer  helonging  to  him,  but  the 
evidence  showed  that  the  railroad  company  wounded  the  heifer  only, 
and  that  the  plaintiff  himself  afterward  knocked  her  in  the  head  and 
killed  her.  The  evidence  and  the  verdict  of  the  jury  showed  also  that 
the  heifer  would  have  died  from  her  said  wounds,  if  she  had  not  heen 
knocked  in  the  head,  and  that  the  plaintiff  knocked  her  in  the  head, 
merely  to  stop  her  sufferings.  Heldf  That  the  variance  hetween  the  alle- 
gations of  the  petition  and  the  proof  was  not  fatal  to  a  recovery. 

■■  Killing  OatUe  by  BaUroad  Ompany;  Meamxre  of  Recovery,  In 
such  action,  the  court  instructed  the  jury  that  if  they  fbund  for  the 
plaintiff,  they  might  find  for  the  full  value  of  the  heifer.  There  was  no 
evidence  tending  to  show  that  the  heifer  was  worth  anything  after  she 
was  killed,  and  the  jury  substantially  found  that  she  was  worth  nothing 
after  she  was  killed.  The  jury  found  in  favor  of  the  plaintiff,  and  as* 
sessed  his  damages  at  eighteen  dollars,  which  from  the  evidence  was 
the  full  value  of  the  heifer.  The  court  rendered  judgment  in  favor  of 
the  plaintiff  for  this  amount.  Heldj  That  the  court  did  not  err  in  giving 
said  instruction,  or  in  rendering  said  judgment  The  plainti£^  the 
court,  and  the  jury,  were  nnder  the  circamstanoes  entitled  to  consider 
the  case  as  though  the  railroad  company  had  itself  actually  killed  said, 
heifer.    [iS.  R.  v,  Motocr,  16-573,  and  cases  cited.] 

Costs;  Offer  to  Ckmfeee  JudgrnenL  Prior  to  the  commencement  of  the 
trial,  the  defendant  offered  to  confess  judgment  for  twenty  dollars  and 
costs;  but  the  plaintiff  refused  to  accept  the  offer.  The  plaintiff  recov 
ered  a  judgment  for  eighteen  dollars  as  damages,  and  twenty-five  dol- 
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kuB  for  attomey-fees,  beeidea  ooata.  What  fhe  attoniej'a  aervioea  ren- 
dered prior  to  aaid  offer  to  confesa  judgment  were  worth,  ia  not  shown. 
Held,  Not  error  to  render  judgment  against  the  defendant  for  all  of 
pbdntiff'a  ooeta.    [22.  R.  v,  Ifoioer,  16-573,  and  casee  cited.] 

Mrrcr  from  Lsfcn  District  CowrU 
At  the  March  Term  1876  of  the  district  court,  Jraiamf  re- 
covered jadgment  against  the  JRaUroad  Chmpany^  and  such 
company  brings  the  case  here  on  error.    The  facts  are  stated 
in  the  opinion. 

Ross  BumSj  and  X  (?.  Waters^  for  plaintiff  in  error. 
Randolph  ^  Sedgwick^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntikb,  J.:  This  was  an  action  brought  under  the  act 
relating  to  the  killing  and  wounding  of  stock  by  railroad  com- 
panies, (Laws  of  1874,  page  148.)  The  first  question  raised 
by  counsel  for  plaintiff  in  error,  relating  to  the  jurisdiction  of 
the  district  court,  has  been  decided  and  settled  adversely  to 
the  clidm  of  plaintiff  in  error  by  the  decisions  in  the  cases  of 
Shuster  v.  jPVnan,  and  MUler  v.  Bogarty  decided  at  this  term, 
(ante,  pp.  114, 118.) 

The  second  question  raised  by  counsel  for  plaintiff  in  error 
relates  to  a  supposed  variance  .between  the  allegations  of  the 
petition  of  the  plaintiff  below  and  the  proof  in  the  case;  and 
the  third  question  raised  by  counsel  for  plaintiff  in  error  re- 
lates to  a  supposed  error  with  regard  to  the  measure  of 
damages.  We  shall  consider  the  second  and  third  questions 
together. 

The  plaintiff  below,  Ireland,  alleged  in  his  petition  among 
other  things,  that  the  defendant  railroad  company  lolled  a 
heifer  belonging  to  him.  The  proof  however  showed  that 
the  railroad  company  wovmded  the  plaintiff's  heifer  only,  and 
that  the  plaintiff  himself  afterward  knocked  her  in  the  head 
and  killed  her.  The  plaintiff  testified  among  other  things  as 
follows:  '^I  knocked  her  in  the  head;  I  did  it  to  stop  her 
suffering*  She  could  not  get  up,  and  would  have  died  any* 
way.''    There  was  no  evidence  tending  to  show  that  the 
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ibieifer  migbt  have  recovered  from  her  wounds  if  she  had  not 
been  knocked  in  the  head;  and  the  other  evidence  tends  to 
>shQw  that  she  was  very  badly  wonnded.  Upon  said  petition 
and  said  evidence  the  court  below  allowed  the  plaintiff  to  re- 
cover, and  instructed  the  jury  among  other  things  that  if  they 
found  that  the  railroad  company  killed  the  heifer,  (and  should 
alsQ.^d  the  other  necessary  facts  in  the  case  in  favor  of  the 
plaii^ti^^)  they  should  find  a  verdict  in  favor  of  the  plaintiff 
for.. the  full  vaiiu  of  the  heifer.  The  jury  found  a  verdict  in 
favor.'Of  the  plaintiff,  and  assessed  his  damages  for  the  in- 
jurie^^done  to  the  heifer  at  |18,  and  also  found  that  the  plain- 
tiff was  entitled  to  an  attorney-fee  of  |26  for  prosecuting  the 
suit  They  do  not  say  in  their  verdict  (except  inferentially) 
what:  the  heifer  was  Wotth  before  she  was.  killed;  but  they 
attempt  to  say,  and  perhaps  say  it  substantially,  that  she  was 
worth  nothing  after  she  was  killed.  There  was  no  evidence 
tending  to  show  that  she  was  worth  anj^thing  after  she  was 
killed.  They  also  find  that  the  plaintiff  killed  the  heifer  by 
knocking  her  in  the  head,  but  that  she  would  have  died  firom 
her  wounds  which  she  received  from  the  railroad  company  if 
she  had  not  been  knocked  in  the  head.  We  think  this  last- 
mentioned  finding  (as  well  as  the  others)  is  sustained  by  suffi- 
cient evidence.  The  eighteen  dollars  damages  allowed  by  the 
jury  for  the  injuries  done  to  the  heifer  was  evidently  (from 
their  verdict;  and  from  the  evidence)  the  exact  value  of  the 
heifer.  IToW  under  the  circumstances  of  this  case  we  think 
that  there  was  no  fatal  variance  between  the  allegations  of 
the  plaintiff's  petition  and  the  evidence,  and  the  plaintiff  was 
^entitled  to  recover  the  value  of  his  heifer.  That  is,  under 
the  circumstances  of  this  case  we  think  that  the  plaintiff,  the 
court  and  the  jury,  were  all  entitled  to  consider  the  ctee  as 
though  the  railroad  company  had  actually  killed  the  heifer. 
And  if  the  railroad  company  had  actually  killed  the^heifler, 
tHea  the  plaintiff  would  h&ve  been,  under  the  statute,  entitled 
to  recover  her  full  value,  and  also  to  recover  attorney-fees. 
*Wfe  theredfbre  think  that  the  cott^^^  not  err  in  these 

/espeqts^!''''//,  .'    .".'j*..'         *• ..  .-' 
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The  foarth  qaealiaa  raised  by  coanBel  for  plaintiff  in  error 
relates  to  costs.  The  plaintiff  in  error  claims  that  the  oonrt 
below  erred  in  rendering  judgment  against  it  for  all  the  costs 
of  the  defendant  iix  error,  (plaintiff  below.)  Prior  to  the 
commencement  of  the  trial  in  the  court  below  the  defendant 
company,  (plaintiff  in  error,)  offered  to  confess  judgment  for 
twenty  dollars  and  costs.  Ireland  refused  to  accept  such  offer. 
Afterward  Ireland  recovered  a  judgment  for  |18  as  damages 
for  the  injuries  done  to  the  heifer,  and  $25  for  attorney-fees; 
total,  $48,  besides  costs.  What  the  attorney's  services  ren- 
dered prior  to  said  offer  to  confess  judgment  were  worth,  is 
not  shown.  But  evidently  they  were  worth  more  than  two 
dollars.  .  Under  the  circumstances  therefore  we  do  not  think 
that  the  court  below  erred  in  rendering  said  judgment  for 
ooets. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


HiLiA&B  Lanoub  et  oL  y.  McKinvov  ft  Co. 

»  AmnnsNANGB;  MUU;  MiU-Dam,  and  WtUer^Power,  Wheie  it  appeut 
from  a  mortgage  that  certain  pieces  of  real  estate,  with  two  mills,  and 
"  all  and  singular  the  hereditaments  and  appurtenances  thereunto  belong- 
ing," are  mortgaged,  and  it  also  appears  from  the  pleadings  and  admis- 
sions of  the  defendants  and  mortgagors  that  a  certain  mill-dam  and 
water-power  are  appurtenant  to  said  mills  and  real  estate,  and  it  does  not 
appear  whether  said  dam  and  water-power  are  situated  on  said  real  estate 
or  not,  it  is  not  error  to  render  judgment  that  said  mortgage  ia  a  lien 
upon  said  dam  and  water-power  as  well  as  upon  the  real  estate  more  pu^ 
ticularly  described  in  the  mortgage.  ^Clough  v.  McDonald,  lS-114 ;  Stoerds- 
feger  •.  StaU,  21-475,  476;  Dougherty  v.  Porter,  lS-206;  Neiizd  •.  Hunter, 
19-222,  223;  Green  •.  McMttrtry,  20-189,  201;  Garnn  v.  Jennereon,  20-871, 
373.] 

.  Attormst-Fbb;  When  Beeoverable  by  a  QhDtfendanl;  FtrecUmut,  When 
M.,  one  of  several  defendants  in  a  foreclosure  suit,  seta  forth  in  his  an- 
swer a  cause  of  action  on  a  promissorj  note  and  mortgage  against  L.,  a 
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co-defendant,  held,  that  this,  in  legal  effect,  is  f^  bringiin{f  of  an  action  on 
0ach  note  and  mortgage  against  sach  co-defendant;  and  tberefora,  where 
■neh  co-defendant  has  stipulated  in  snob  mortgage  to  pay  an  attorney- 
fee  to  the  holder  thereof  for  the  prosecution  of  any  action  that  might  be 
brought  to  recover  any  amount  due  on  said  note  and  mortgage,  the  court 
when  rendering  judgment  on  said  note  and  mortgage  does  not  ecr  in  also 
rendering  a  judgment  for  an  attorney-fee.    [Ib6y  i^.  AUm,  3-800.] 


Mror  from  Cloud  Diairiei  QmrL 

HiLiARB  Lanoub  was  the  owner  of  several  parcels  of  real 
property  in  Cloud  county.  He  together  with  his  wife  Sarriety 
on  the  17th  of  August  1874,  executed  their  note  for  $8,000 
and  a  mortgage  to  secure  the  same  to  the  Mo.  VaUey  Life  Ins. 
Oompanyy  such  mortgage  being  on  a  certain  portion  of  such 
real  property.  Afterward,  and  on  the  27th  of  October  1874, 
they  executed  their  note  for  $8,000  and  a  mortgage  to  secure 
the  same  to  Atrnie  L.  McKmnon  and  two  others  ( partners  as 
^^McKinnon  ^  Cb.,**)  such  mortgage  covering  the  property  de- 
scribed in  the  mortgage  to  said  Life  Ins.  Company^  and  certain 
other  property.  And  on  the  24th  of  August  1875  they  exe- 
cuted iheir  note  for  $815  and  a  mortgage  to  secure  the  same 
to  the  Oreat  Western  Manufacturing  Company y  such  mortgage 
covering  a  portion  of  the  property  described  in  the  mortgage 
to  the  Life  Ins.  Company.  On  the  14th  of  August  1875,  P. 
Plamondin  recovered  a  judgment  against  said  HSUare  Lanotie 
tot  $204.95,  and  costs,  which  judgment  was  a  lien  on  all  the 
real  property  of  said  Lanoue  except  that  part  thereof  occupied 
by  him  and  his  family  as  a  homestead.  The  note  given  to 
McKinnon  ^  Co.  was  on  its  face  due  and  payable  27th  October 
1875,  but  by  reason  of  the  conditions  of  the  mortgage  given 
to  secure  the  same,  and  the  alleged  breach  of  such  conditions, 
McKmnon  claimed  that  such  note  had  become  due  and  payable 
previous  to  the  17th  of  September  1875,  and  on  the  day  last 
named  said  McKinnon  ^  Co.  commenced  their  action  against 
Lanoue  and  wife  on  said  note,  and  to  foreclose  their  said  mort- 
gage; and  they  joined  as  co-defondants  said  JIft).  yizlley  Life 
Ins.  Company,  shid  Great  Vfestem  Manuf.  Company ^  ^ni  daid 
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Plamondin.  The  sammons  to  the  Lanones  itras  issned  Septem- 
ber 17tb,  returnable  September  18th,  with  answer-day  fixed  for 
October  8th.  Each  of  the  other  summonses  was  issued  Sep- 
tember  17th,  returnable  on  the  27th,  with  answer-day  fixed  for 
October  19th.  Neither  answer  nor  demurrer  was  filed  by  de- 
fendants LanaueSj  but  they  appeared  specially  and  moved  to 
set  aside  the  summons  as  to  them,  which  motion  was  overruled. 
Defendant  Plamondin  answered  October  5th,  setting  up  his 
judgment-lien.  Defendant  Mo.  Valley  Life  Ins.  Compcmy  an- 
swered October  ISth,  setting  up  its  mortgage-lien,  and  de- 
manded judgment  for  |S,000,  and  interest,  and  ten  per  cent 
thereon  as  attorney-fees,  and  for  the  foreclosure  of  its  mort- 
gage. Defendant  The  Oreai  Western  Manf.  Company  answered 
October  13th,  setting  up  its  mortgage-lien,  and  demanded 
judgment  for  (815,  and  interest,  and  ten  per  cent,  thereon  as 
attorney-fees.  The  October  Term  1875  of  the  district  court 
commenced  Monday,  October  25tb.  The  action  was  placed  on 
the  trial  docket  for  that  term,  the  day  fixed  for  hearing  being 
the  fourth  day  of  such  term,  and  was  then  tried.  Personal 
judgments  were  rendered  against  defendants  Lanmtes  as  fol- 
lows: in  &vor  of  plaintifib  McKinnon  ^  Cb.,  and  defendants 
Mo.  VaUey  Life  Ins.  Co.  and  Qreat  Western  Manuf  Compcmy^  for 
the  respective  sums,  principal  and  interest,  stated  in  the  notes 
and  mortgages  by  them  respectively  held,  aad  a  decree  of  fore- 
closure and  for  the  sale  of  mortgaged  premises  was  duly  made 
and  entered.  The  priority  and  amounts  of  the  respective  liens 
found  by  the  court  were  as  follows:  firsi^  in  &vor  of  the  Mo. 
Valley  Life  Ins.  Co,  for  $8,325  debt  and  interest,  and  |321.50 
as  attorney-fees;  second^  in  favor  of  McKinnon  ^  Co.  for  f  3,300 
debt  and  interest,  and  $830  as  attorney-fees;  third,  in  favor  of 
Plamondin  for  $214.55 ;  four  thy  in  favor  of  Great  Western  Manuf. 
Company y  for  $815  and  interest  thereon.  The  defendants  Lol 
naue  and  wife  moved  to  set  aside  the  findings  and  decree,  and 
for  a  new  trial,  which  motion  was  overruled  and  denied,  and 
they  now  bring  the  record  here  on  error  for  review.  The  other 
defendants  below,  and  the  plaintiffs  below,  are  joined  as  de- 
fendants in  error. 
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L.  J.  OranSy  and  E.  J.  JenJdnSf  for  plaintiflb  in  error,  con- 
tended, first,  that  the  district  court  erred  in  overruling  the 
motion  to  dismiss  the  action,  because  no  legal  summons  had 
been  issued  against  them;  (code,  §§105,  122;  8  Kas.  677,  683; 
10  Barb.  117;)  second,  that  the  court  had  not  acquired  juris- 
diction of  said  Lanoue  and  wife  at  the  time  of  the  entry  of  said 
judgment  and  decree;  third,  that  the  action  was  not  triable  at 
the  October  Term  1876,  the  time  fixed  by  law  for  the  plead- 
ings to  have  been  made  up  not  having  expired;  (code,  §851; 
laws  of  1871,  ch.  116,  §5;)  fourth,  that  the  judgment  in  favor 
of  the  Mo.  Valley  Life  Ins.  Company  was  declared  a  lien  on 
property  not  included  in  the  mortgage  executed  to  such  com- 
pany; fifth,  that  no  attorney-fee  was  recoverable  by  the  de- 
fendant the  Mo.  Valley  Life  Ins.  Company. 

Strain  ^  SturgeSy  for  McKinnon  k  Co. 

T.  A.  JBurdf  for  Life  Ins.  Co.  and  Mannf.  Company. 

The  opinion  of  the  court  was  delivered  by 

Valbntikb,  J.:  Nearly  all  the  legal  questiona  raised  in  this 
case  have  heretofore  been  decided  in  other  cases,  and  it  will 
therefore  not  be  necessary  for  us  now  to  enter  upon  any  discus- 
sion of  them.  All  except  the  last  two  questions  raised  by  the 
plaintiflb  in  error  will  be  found  settled  in  the  following  cases 
anfd  statutes,  to-wit:  dough  v.  McDonaUL,  18  Xas.  114,  first 
proposition  of  the  syllabus;  Ndtzel.v.  Hunter y  ante,  p.  221,  fiiBt 
and  fourth  propositions  of  the  syllabus;  Daugherfy  v.  Porter ^ 
18  £a8.  206,  first  and  third  propositions  of  the  syllabus;  Cooper 
V.  Condon^  15  Kas.  572,  first  proposition  of  the  syllabus;  Oen. 
Stat.  748,  sections  569, 572. 

The  two  new  questions  are  aa  follows:  First,  Did  the  court 
below  in  reuderiag  judgment  in  this  ease  declare  that  the 
mortgage  of  the  Missouri  Valley  Life  lusurance  Company  was 
a  lien  upon  property  not  included  in  said  mortgage?  Second, 
Did  the  court  below  err  in  rendering  judgment  in  fiivor  of 
thie  Missouri  Valley  Life  Insurance  Company  for  attorney* 
tfeee? 
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I.  Said  mortgage  included  the  following  property  sitaated 
in  the  city  of  Concordia,  Cloud  county,  to-wit:  All  or  nearly 
all  of  block  195,  with  a  stone  grist-mill  and  a  steam  saw-miU 
upon  it,  and  some  lots,  and  "all  and  singular  the  heredita- 
ments and  appurtenances  thereunto  belonging."     The  court 
below  in  rendering  judgment  declared  "  that  the  said  mortgage 
is  the  first  lien  upon  the  lands  in  said  mortgage  and  in  the 
said  answer  and  in  the  said  petition  described.'*    Now  this 
declaration  of  the  court  below  is  undoubtedly  correct  with 
reference  to  the  lands  described  in  said  mortgage  and  said 
answer;  but  whether  it  is  correct  with  reference  to  the  lands 
described  in  said  petition,  is  questioned.     The  petition  not 
only  described  said  block,  and  lots,  and  mills,  but  also  in  con- 
nection with  said  block  and  mills  mentioned  a  dam  and  water* 
potoer  in  the  following  words   to-wit:    "and  the  dam  and 
water-power  appurtenant  thereto.'*    The  plaintiffs  in  error  also 
in  their  mortgage  to  McKinnon  &  Co.,  (which  is  the  mortgage 
described  in  the  petition,)  mention  said  block  and  mills,  and 
dam  and  water-power  in  the  same  way.    That  is,  they  admit 
in  their  mortgage  to  McKinnon  &  Co.  that  the  dam  and  water- 
power  are  appurtenant  to  said  block  and  mills;  and  there  is 
nothing  in  the  record  that  we  have  found  tending  to  show  the 
contrary.     Indeed,  from  anything  that  we  have  fonnd  in  the 
record  said  dam  and  water-power  may  have  been  on  the  land 
described  in  the  said  first-mentioned  mortgage.     But  whether 
they  were  on  such  land  or  not  they  were  appurtenant  thereto, 
and  were  therefore  included  in  the  mortgage;  and  the  court 
below  did  not  err  in  declaring  the  mortgage!  a  lien  thereoB. 
Whether  the  court  below  erred  in  determining  the  priority 
of  the  various  liens  as  between  the  various  parties  who  are 
now  defendants  in  error,  is  not  a  question  for  the  plaintifis 
in  error  to  iraiee.    The  defendants  in  error  are  not  complain- 
ing. 

IL  The  plaintiffs  in  error  in  their  mortgage  to  the  Missouri 
Valley  Life  Inslurance  Company  stipulated  as  follows:  "And 
tbe  parties  of  the  first  part  herein  promise  and  agree,  to  and 
with  said  party  of  the  second  part,  that  in  any  action  that 
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may  be  brought  for  any  amount  that  may  be  due  and  unpaid 
upon  said  note,  or  by  virtue  of  any  of  the  provisions  of  this 
mortgage,  or  to  enforce  the  same,  the  party  of  the  second  part 
or  its  assigns  shall  be  entitled  to  and  may  have,  recover,  and 
receive,  of  and  from  the  said  parties  of  the  first  part,  ten  per 
cent  upon  the  amount  due  and  recoverable  at  the  time  pay- 
ment shall  be  made,  or  judgment  rendered,  as  and  for  fees 
and  compensation  of  attorney  or  attorneys  of  the  party  of  the 
second  part  or  its  assigns  for  services  in  such  action,''  etc. 
The  plaintifb  in  error  claim  that  no  judgment  for  attorney- 
fees  should  have  been  rendered  in  this  case  in  favor  of  the 
Missouri  Valley  Life  Insurance  Company  because  the  action 
was  not  brought  by  such  company.  McKinnon  ft  Co.  were 
the  plaintifis  in  the  court  below,  and  the  Missouri  Valley  Life 
Insurance  Company  was  a  co-defendant  with  the  plaintiffs  in 
error.  The  insurance  company  set  up  in  its  answer  its  cause 
of  action  on  said  mortgage,  and  on  the  note  which  the  mort- 
gage was  given  to  secure.  This  we  think  was  in  effect  bring- 
ing an  action  on  said  note  and  mortgage.  Such  a  view  seems 
to  be  recognized  in  the  case  of  Toby  v.  Aliens  3  Kas,  899,  412, 
418.    And  such  a  view  we  think  is  generally  recognized. 

The  judgment  of  the  court  below  will  be  affirmed* 

All  the  Justices  concurring* 


Digitized  by 


Google 


414  SUPREME  COURT  OF  KANSAS. 

Fisher  t.  Comm'rs  of  Bnih  Go. 


Alfred  Fishbr  v*  Comm'kb  of  Rush  County. 

1.  AssBSSMENT  AND  TAXATION;  Property  andBtuirteis  Oulside,  and  Beyond  ihg 
JuriadicUon  qf  Kanaaa.  Persons  residing  in  this  state  are  not  subject  to 
usesflment  and  taxation  in  respect  to  business  or  interests  beyond  the 
territory  and  Jurisdiction  of  the  state,  and  which  the  laws  of  the  state 
cannot  in  any  way  reach  or  protect 

2  The  maxim  of  the  common  law,  AfohUia  $equunlur  pemmam^ 

does  not  always  nor  absolutely  apply  for  the  purpose  of  taxation  to  in- 
tangible personal  property. 

3.  '  Where,  prior  to  1875,  a  citizen  of  Bush  county  in  this  state  sold 

and  conveyed  certain  real  estate  situated  in  Iowa,  and  received  in  pait 
consideration  from  the  vendee  four  promissory  notes  amounting  in  the 
aggregate  to  the  sum  of  $1,800,  and  the  noteis  were  secured  by  a  mortgage 
on  the  real  estate  conveyed  by  the  vendor,  and  the  contract  was  made 
in  Iowa  between  the  parties,  the  notes  and  mortgage  were  made  payable 
in  that  state,  and  left  there  by  the  owner  for  collection,  and  never  were 
in  Kansas,  an  attempt  to  list  and  tax  said  notes  in  1875,  by  the  officiak 
of  Rush  county,  was  unauthorized  and  illegal.  [  Wilcox  v,  BUU,  14-588; 
Brook9  V.  Kager,  23-115;  Blam  «.  Irby,  26-501.] 


Error  from  Bush  District  Court 

All  necesBary  facts  are  stated  in  the  opinion.  Fisher  ap- 
plied to  the  Board  of  County  Commissioners  and  asked  such 
board  to  remit  certain  personal-property  taxes  assessed  against 
him.  The  county  board  refused  to  remit  the  taxes.  •  The 
question  of  the  legality  of  the  taxes  was  by  agreement  sub- 
mitted to  the  district  court,  and  such  court,  at  the  May  Term 
1876,  held  and  decreed  that  such  taxes  were  legal  and  valid. 
From  this  decision  and  judgment  jFlsA^r  appeals,  and  brings 
the  case  here  on  error. 

K  N.  Gunn^  and  S.  W.  Taj/lor^  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J* :  The  facts  of  this  case  are  briefly  fhese: 
Prior  to  1875,  Alfred  Fisher,  of  Bush  county,  sold  and  con- 
veyed certain  lands  which  he  owned  in  the  state  of  Iowa,  and 
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received  as  part  consideration  from  the  purchaser  four  prom- 
issory notes,  amounting  in  the  aggregate  to  the  sum  of  $1,800, 
the  said  notes  being  secured  by  a  mortgage  on  the  lands  sold. 
The  contract  for  tihe  sale  of  tie  lands  was  made  in  Iowa,  the 
notes  were  made  payable  in  that  state,  were  left  in  that. state 
for  collection,  and  have  never  been  in  the  state  of  Eansas. 
The  assessor  of  Brookdale  township,  Eush  county,  in  1875 
listed  these  notes  for  taxation;  and  the  sole  question  presented 
to  us  is,  whether  the  said  notes,  deposited  in  the  state  of  Iowa, 
and  secured  by  a  mortgage  upon  premises  situated  there,  are 
subject  to  taxation  under  the  laws  of  this  state.  To  be  tax- 
able here,  resort  must  be  had  to  a  legal  fiction  to  draw  the 
debt  into  Kansas.  This  court,  in  Wilcox  v.  JEUiSy  14  Kas.  588, 
held  the  maxim,  MobiUa  sequvntur  personam^  does  not  fiiUy 
apply  for  the  purposes  of  taxation,  even  where  the  property  is 
intangible.  Following  the  argument  there  expressed,  we  find 
from  the  fSsu^ts  in  the  case  at  bar,  that  nothing  pertaining  to 
the  notes,  or  to  the  debt  which  they  evidence,  has  ever  been  in 
Kansas,  except  that  the  owner  of  the  notes  is  here.  Now  as 
the  state  of  Iowa,  and  not  Kansas,  must  furnish  the  plaintifi 
in  error  with  all  the  remedies  that  he  may  have  for  the  en- 
forcement of  all  his  rights  connected  with  said  notes,  debt, 
etc.,  it  would  seem  more  just,  if  said  notes  are  to  be  taxed  at 
all,  that  the  state  of  Iowa  and  not  Kansas  should  tax  them, 
and  that  we  should  not  resort  to  legal  fictions  to  give  the  state 
of  Elansas  the  right  to  levy  taxes  thereon.  In  support  of  this 
ioctrine,  we  refer  to  the  case  of  the  People  v.  Oardner^  57  Barb. 
356,  in  which  the  court  says:  "By  a  legal  fiction,  the  per- 
sonal estate  of  the  owner  has,  for  some  purposes,  been  deemed 
to  follow  its  owner;  but  in  the  adjustment  of  systems  of  taxa* 
tioh  this  fiction  has  been  very  generally  rejected,  on  the  ground 
that  it  was  productive  of  unjust  consequences."  See  also,  Hojfi 
V,  Commissioners^  ^.,  23  N.T.  225;  People  v.  GommissionerSf  ^.^ 
85  K  Y.  440;  Green  v.  Van  Busfcirk,  7  Wall.  189;  and  cases  of 
State  Tax  m  ForeiffnrHeld  Bonds,  15  Wall.  800,  819;  Tappan  v. 
Merchants  NutiomU  Bank,  19  Wall.  490.     Oonoluding  that  per- 
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I  ■  ■ 

9onal  property  and  business  do  not  always  follow  the  owner 
for  the  purpose  of  taxation,  if  the  business  transacted  or  the 
situs  of  the  property  is  not  in  the  state  where  the  owner  re- 
sides,  we  must  answer  the  question  presented  in  the  negative, 
and  decide  the  notes  in  controversy  not  taxable  in  E^ansas. 

It  may  by  some  be  considered  unjust  and  unequal  that  a 
citizen  of  this  state  should  be  allowed  to  possess  notes  and 
debts  in  another  state  secured  by  mortgages,  and  not  pay 
taxes  upon  them  here.  It  should  not  be  forgotten  that  the 
dvLty  of  the  judicial  branch  of  the  state  government  ia  lim- 
ited to  declaring  the  law  as  it  exists;  and  any  considerationa 
involving  its  policy  or  impolicy  belong  properly  to  the  leg- 
islative power.  Still,  we  can  see  no  good  reascm  to  complain 
at  the  results  reached.  Taxation  and  protection  are  correla> 
tive  terms.  Protection  to  that  portion  of  property  not  taken 
or  absorbed  by  the  tax,  is  the  consideration  or  compensation 
for  all  legitimate  taxation.  Without  this  protection,  or  some 
benefit  to  be  returned  therefor,  taxation  would  be  but  an* 
other  form  for  spoliation,  or  confiscation.  To  sustain  the 
decision  of  the  district  court  would  be  to  ignore  this  funda- 
mental principle  upon  which  taxation  is  based,  and  authorize 
the  assessment  and  taxation  of  persons  in  respect  to  business 
or  interests  beyond  ihe  territory  and  jurisdiction  of  Eansas, 
and  which  the  laws  of  the  State  could  in  no  way  reach  or 
protect  This  principle,  if  logically  followed  out,  would  ex- 
tend to  real  estate  and  to  all  conceivable  business,  titles,  and 
transactions  of  the  citizens  of  our  commonwealth  in  other 
states  and  countries,  and  at  once  the  power  of  taxation  wonld 
be  limited  no  longer  to  persons,  property,  and  business  within 
its  jurisdiction.  No  argument  should  be  necessary  to  prove 
the  weakness  of  such  a  proposition,  for  the  power  of  taxation, 
ftiowever  vast  in  its  character,  and  searching  in  its  extent,  is 
necessarily  limited  to  subjects  within  the  jurisdiction  of  the 
itate. 

No  brief  was  filed  in  this  court  on  the  part  of  the  defendant 
in  error,  and  hence  we  have  disregarded  the  questionable  man- 
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ner  in  which  the  case  comes  here,  and  have  passed  npon  the 
facts  presented)  regardless  of  anj  irregularities  appearing  in 
the  proceedings. 

The  judgment  of  the  district  court  will  be  reversed. 

All  the  Justices  concurring. 


P.  B.  Castlb  v.  D.  W.  HousToir. 

L  Lnni;  A^^biM,  in  Mminal  PraseeuHoru.  In  all  criminal  prosecatloiiB  for 
libel,  the  tnith  of  the  matter  charged  as  lib^loas  is  not  a  fhU  and  eom- 
plete  defense  unless  it  appears  that  the  matters  charged  were  poblished 
for  public  benefit;  or  in  other  words,  that  the  alleged  libelooa  matter 
was  published  for  justifiable  ends;  but  in  all  such  proceedings,  the  jury, 
after  having  receiyed  the  direction  of  the  court,  shall  have  the  right  to 
determine*  at  theb  discretion,  the  law  and  the  &ct.  [Mundy  v,  Wight, 
2e-1770 

S.  — ^— -  Defen$e  in  CMl  AcHonafor  DomagtB.  In  all  civil  actions  for  libel , 
brought  by  the  party  claiming  to  have  been  defamed,  where  the  defend- 
ant alleges  and  establishes  the  truth  of  the  matter  charged  as  defama- 
tory,  such  defendant  is  justified  in  law,  and  exempt  from  all  civil 
responsibility.  In  such  actions,  the  jury  must  receive  and  accept  the  di- 
rection of  the  court  as  to  the  law. 

8.  — — ^  In  a  civil  action  prosecuted  by  a  party  to  recover  damaged 
against  the  publisher  of  a  newspaper  for  an  alleged  libel,  and  a  plea  of 
justification  is  filed,  and  thereon  evidence  of  the  truth  of  the  matter 
published  is  submitted,  and  the  court  instructs  the  jury  to  the  effect  that 
''the  fact  of  the  langoage  being  true  is  not  alone  an  answer  to  the  charge, 
but  can  only  be  shown  in  mitigation  of  damages;  that  it  is  not  a  defense 
simply  to  show  the  truth  of  the  matter  published,  but  the  party  most  go 
fhrtherand  show  that  it  was  not  only  true  but  that  he  did  it  with  good 
motives  and  for  justifiable  ends;  that  he  had  some  purpose  in  view  that 
was  justifiable;  that  if  the  defendant  acted  honestly,  for  good  purposes, 
and  •for  justifiable  ends,  and  what  he  said  was  true,  then  he  is  to  be  ex- 
cused or  acquitted;"  and  after  a  verdict  for  the  plaintiff,  on  motion  of  the 
deihnflant,  the  court  grants  a  new  trial  for  misdirection  of  the  jury,  hdd, 
not  error,  as  the  instructions  are  not  applicable  in  a  civil  action. 

4.  '  Pleading;  JuitiflcaHon,    Where,  in  an  answer  to  a  civil  action 

of  libel,  the  defendant  filea  tl^Q  dei^^^  'Hhat  the  matters  charged  as  de- 
iSunatory  are  true/'  and  no  ^w  •/)&  i^  ^^^  ^  make  the  answer  more  spe* 
dflc;  no  demurrer  is  pree^w  ^^*  *  Hereto ;  no  objections  are  taken  on  the 
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trial  to  the  proof  of  the  tmth  of  the  alleged  lihelooB  pablication,  and  the 
court  and  all  the  parties  treat  the  defense  as  one  of  justification  on  the 
ground  of  the  truth  of  the  publication,  heldf  that  it  is  too  late  after  this 
verdict  to  attack  such  answer  as  insufficient  as  a  plea  of  justification. 

Mrcr  from  Leavenworth  District  Court. 
Civil  action,  brought  by  CastUy  to  recover  damages  sus- 
tained by  him  by  reason  of  a  certain  alleged  libel  published  by 
SbustoTL  The  defendant,  Houston^  was  the  editor  and  pub- 
lisher of  the  Daily  Commercial^  a  newspaper  printed  at  Leaven- 
worth, where  Castle  resided.  In  the  winter  of  1875,  while  the 
state  legislature  was  in  session  at  Topeka,  Simsion  had  a  oor- 
respondent  at  Topeka,,  who  wrote  regularly  for  the  Commercial 
in  regard  to  proceedings  and  matters  pending  in  the  legisla- 
ture. Previous  to  the  meeting  of  the  legislature  certain  ad- 
verse criticisms  had  been  made  in  several  quarters,  notably  in 
the  annual  report  of  the  auditor  of  state,  regarding  the  insur- 
ance department  and  its  management;  and  the  plaintiff,  OastU^ 
was  generally  credited  with  inciting  and  provoking  such  criti- 
cisms. The  CommerciaPs  correspondent  was  A.  J.  Downino, 
and  he  wrote  over  the  signature,  "Jack."  The  alleged  libel 
appeared  in  one  of  "Jack's"  letters,  and  is  set  out  in  the 
opinion,  infra.  The  pleadings  and  proceedings  in  the  district 
court  are  sufficiently  stated  in  the  opinion.  The  district  court, 
at  the  May  Term  1875,  after  verdict  in  favor  of  the  plaintiff, 
on  motion  set  aside  such  verdict,  and  granted  anew  trial;  and 
from  such  order  and  proceeding.  Castle  appeals,  and  hrings  the 
case  here  on  error. 

Bj/ron  Sherry y  and  Scott  Ashion^  for  plaintiffl 
T.  A.  Hurd,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  was  an  action  commenced  in  the  dis- 
trict court  of  Leavenworth  county,  to  recover  damages  for 
libel.  The  petition  alleges  in  substance,  that  the  defendant 
was  editor,  proprietor,  and  publisher,  of  the  Leavenworth 
Daily  Commercial,  a  newspaper  printed  in  the  city  of  Leaven- 


Digitized  by 


Google 


JULY  TERM,  1877.  419 

Opinion  of  the  Court 

worth,  and  that  on  the  20th  of  January  1875,  there  was  pub- 
lished in  the  said  paper,  of  and  concerning  the  plaintill*,  a 
certain  false  and  malicious  libel,  in  words  as  follows,  to- wit: 

"The  insurance  department  of  our  state  will  in  all  prob- 
ability be  subject  to  a  thorough  investigation,  as  a  bill  has 
already  been  introduced  into  the  senate  to  investigate.  This 
is  right.  Every  insurance  company  in  the  state  is  willing  an 
investigation  be  had.  Mr.  Russell,  ex-superintendent,  invites 
it,  and  the  present  superintendent  is  anxious  for  the  same. 

"  There  is  a  cadaverous-looking  individual  of  Leavenworth 
loafing  around  here  who  seems  exceedingly  anxious  for  an  in- 
vestigation, in  hopes  that  the  superintendent  will  be  done 
away  with  and  the  department  presided  over  by  the  auditor. 
A  clerkship  in  the  dim  distance  makes  him  enthuse.  I  cannot 
blame  Castle  much,  knowing  that  board  and  other  bills  too 
numerous  to  mention  have  been  pressing  him  for  some  time, 
and  then  doubtless  the  Northwestern  Life  would  be  glad  to 
hdar  from  him  as  he  was  published  as  a  defaulter  to  that  com- 

{)any.  He  is  one  of  the  most  promising  individuals  (to  his 
andlords)  I  know  of,  and  the  cry  of  fraud  from  such  a  com- 
pletely played-out  insurance  agent  has  but  little  bearing  with 
an  intelligent  body  of  legislators.  If  his  caliber  was  as  large 
as  his  bore,  he  would  be  a  success.  Jack." 

In  answer  to  the  petition,  defendant  set  up  three  defenses, 
firsi^  an  admission  that  the  article  complained  of  was  pub- 
lished in  defendant's  paper,  of  and  concerning  the  plaintiff, 
but  denied  that  the  same  was  published  with  malice;  secondy 
that  defendant  had  no  personal  knowledge  of  the  publication 
of  the  article  at  the  time  of  its  publication,  with  the  further 
allegation,  that  the  several  matters  and  things  in  the  article, 
complained  of  as  defamatory,  were  true,  and  published  for 
justifiable  ends  and  purposes;  and  thirds  a  general  denial.  To 
the  answer  plaintiff  filed  a  reply,  denying  generally,  save  and 
except  what  was  admitted,  all  the  allegations  in  the  answer. 
When  the  case  came  on  for  trial,  it  was  submitted  to  a  jury, 
and  plaintiff  obtained  a  verdict  for  $1,250,  whereupon  defend- 
ant gave  notice  of  motion  for  a  new  trial,  which  was  filed,  and 
after  being  argued  was  by  the  court  sustained,  upon  the 
ground  that  the  court  had  erred  in  its  instructions  to  the  jury. 
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The  plaintift  excepted,  and  has  brought  the  case  here  for  re- 
view. 

It  appears  from  the  record  that  the  court  below  granted  the 
motion  for  a  new  trial  on  the  ground  that  the  jury  was  mis- 
directed by  the  following  instructions,  viz. : 

^*  The  &ct  of  the  language  beinff  true,  is  not  alone  an  answer 
to  the  charge,  bat  can  only  be  shown  in  mitigation  of  dam- 
ages. 

"  It  is  not  a  defense  simply  to  show  the  truth  of  the  matter 
published,  but  the  party  must  go  further,  and  show  that  it  was 
not  only  true,  but  that  he  acted  with  good  motives  and  for  a 
justifiable  end,  and  that  he  had  some  purpose  in  view  that  was 
justifiable.     If  that  be  the  case,  if  he  acts  honestly  for  good 

Eurposes  and  for  justifiable  ends,  and  what  he  says  is  true,  then 
e  is  to  be  excused  or  acquitted." 

In  this  condition  of  the  case,  we  must  first  inquire  whether 
the  instructions  above  set  forth  were  improperly  given  on  the 
trial.  If  erroneous  as  a  statement  of  the  law  controlling  the 
case,  they  certainly  may  have  misled  the  jury.  If  correct  in 
principle,  and  applicable  under  the  issues  presented,  the  court 
erred  in  granting  a  new  trial  for  the  reason  given.  An  ex- 
amination of  this  question  will  lead  to  a  brief  review  of  the 
law  of  libel  in  both  criminal  and  civil  prosecutions,  so  far  as 
to  consider  and  determine  when  a  defendant  may  be  permitted 
to  give  the  truth  in  evidence  as  a  full  justification  of  alleged 
libelous  matter. 

It  was  at  one  time  the  rule  of  the  common  law,  that  the 
truth  of  the  charge,  however  honorable  and  praiseworthy  the 
motives  of  the  publisher,  could  not  be  given  in  evidence  in  a 
criminal  prosecution.  Hence  originated  the  familiar  maxim, 
"The  greater  the  truth  the  greater  the  libel."  This  doctrine 
was  based  upon  the  theory,  that  where  it  was  honestly  be- 
lieved a  particular  person  had  committed  a  crime,  it  was  the 
duty  of  him  who  so  believed  or  so  knew,  to  cause  the  offender 
to  be  prosecuted  and  brought  to  justice,  as  in  a  settled  state 
of  government  a  party  grieved  ought  to  complain  for  an  injury 
to  the  settled  course  of  law;  and  to  neglect  this  duty,  and 
publish  the  oflfense  to  the  world,  thereby  bringing  the  party 
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published  into  disgraoe  or  ridicule^  without  an  opportunity  to 
show  by  the  judgment  of  a  court  that  he  was  innocent,  was 
libelous;  and  if  the  matter  charged  was  in  fact  true,  (thereby 
insuring  social  ostracism,)  the  injury  caused  by  the  publica- 
tion was  much  greater  than  where  the  publication  was  false. 
A  false  publication,  it  was  contended,  could  be  explained  and 
exposed;  a  true  one  was  dijBicult  to  explain  away.  As  an  ad-* 
ditional  reason  for  this  rule,  it  was  also  held  that  such  publica- 
tions, even  if  true,  were  provocative  of  breaches  of  the  peace, 
and  the  greater  th^  truth  contained  therein  the  greater  the 
liability  of  hostile  meetings  therefrom.  That  this  was  the  true 
rule  of  the  common  law  has  been  denied  by  many  of  the  ablest 
jurists  in  both  England  and  America,  who  maintained  that  the 
liberty  of  the  press  consisted  in  the  right  to  publish  with 
impunity,  truth,  with  good  motives  and  for  justifiable  ends, 
whether  it  respected  government,  magistracy,  or  individuals. 
It  certainly  was  derived  from  the  polluted  source  of  the  star- 
chamber,  and  was  considered  at  the  time  an  innovation,  but 
like  some  other  precedents,  although  arbitrarily  and  unjustly 
established,  it  came  to  be  followed  generally  by  the  courts, 
and  sustained  as  the  law  of  the  land.  In  1804,  in  the  state  of 
New  York,  this  principle  of  law  was  recognized  and  asserted 
in  the  case  of  The  People  v.  OrosweU.  In  that  case  the  defend- 
ant was  prosecuted  for  libel  for  having  published  in  his  news- 
paper, at  Hudson,  in  that  state,  called  the  Wasp,  the  charge 
against  Thomas  Jefferson,  then  president,  that  he  (Jefferson) 
paid  Callender  for  calling  Washington  a  traitor,  a  robber,  and 
a  perjurer.  The  defendant,  through  his  counsel,  Alexander 
Hamilton,  applied  to  the  judge  at  the  circuit  to  put  off  the 
trial  to  obtain  the  testimony  of  Callender  to  prove  the  publica- 
tion true.  Lewis,  C.  J.,  presiding,  denied  the  motion,  because 
the  testimony  was  inadmissible,  as  the  truth  of  the  facts 
charged  as  libelous  did  not  amount  to  a  complete  justification. 
8  Johns.  (N".  Y.)  Oases,  336.  This  case  attracted  so  much 
attention 'that,  after  a  verdict  of  guilty  had  been  rendered, 
and  while  the  case  was  pending  in  the  courts  of  New  York 
on  a  motion  for  a  new  trial,  the  legislature  of  that  state  passed 
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a  law  providing  that  in  every  prosecutioa  for  writing  or  pab- 
lishing  any  libel,  it  shoald  be  lawful  for  the  defendant,  upon 
the  trial,  to  give* in  evidence,  in  his  defense,  the  truth  of  the 
matter  contained  in  the  publication  charged  as  libelous,  and 
that  such  evidence  should  not  be  a  justification,  unless  it 
should  be  further  made  satis&ctorilj  to.  appear  that  the  mat- 
ter charged  as  libelous  was  published  with  good  motives  and 
for  justifiable  ends.  Since  the  adoption  of  the  New  York 
statute  declaratory  of  the  law  of  libel  in  criminal  actions, 
nearly  every  state  in  the  Union  has  made  the  subject  a  matter 
of  constitutional  or  statutory  provision.  The  wise  framers  of 
our  own  constitution,  peculiarly  acquainted  with  the  beneficial 
influences  of  firee  discussion  and  a  free  press,  as  participants  in 
the  historical  incidents  and  conflicts  surrounding  the  settle- 
ment of  the  territory  of  Kansas,  modified  the  tyrannical  and 
harsh  rule  of  the  common  law  as  stated  in  the  star-chamber 
of  England,  and  thereafter  generally  understood  and  inter- 
preted, by  providing  in  section  11  of  our  bill  of  rights,  that — 

"The  liberty  of  the  press  shall  be  inviolate;  and  all  persons 
may  fireely  speak,  write,  or  publish  their  sentiments  on  all  sub- 
jects, bein^  responsible  for  the  abuse  of  such  right;  and  in  all 
civil  or  criminal  actions  for  libel,  the  truth  may  be  given  in 
evidence  to  the  jury,  and  if  it  shall  appear  that  the  alleged 
libelous  matter  was  published  for  justinable  ends,  the  accused 
party  shall  be  acquitted.'* 

Nevertheless,  these  framers,  in  a  spirit  of  wisdom,  and  to 
preserve  order,  were  careful  not  to  give,  as  against  the  inter- 
ests of  the  public,  complete  license  even  to  the  truth  when 
published  for.  the  gratification  of  the  worst  of  passions,  or  to 
affect  the  peace  and  happiness  of  society.  They  prescribe  that 
the  accused  should  be  acquitted,  not  on  proof  of  the  truth  of 
the  charge  alone,  but  it  should  further  appear  the  publication 
was  made  for  justifiable  ends.  Following  the  intendment  of 
the  constitution,  the  legislature  afterward  provided  in  the  act 
relating  to  crimes  and  punishments  that —  « 

"In  all  prosecutions  or  indictments  for  libel,  the  truth 
thereof  may  be  riven  in  evidence  to  the  jury,  and  if  it  ap- 
pears to  them  that  the  matter  as  charged  as  libelous  was 
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true,  and  was  published  with  good  motives  and  for  justifi- 
able ends,  the  defendant  shall  he  acquitted."  (Sec.  272,  Gen. 
Stat  376.) 

But  the  law-makers,  jealous  of  the  liberty  of  the  press,  and 
fearing  the  construction  of  the  law  by  the  courts  in  such  prose- 
cution, farther  provided  in  a  succeeding  section  of  the  same 
act,  that — 

"In  all  indictments  or  prosecutions  for  libel,  the  jury,  after 
having  received  the  direction  of  the  court,  shall  have  the  right 
to  determine  at  their  discretion,  the  law  and  the  fact"  (Sec. 
275,  Gen.  Stat  877.) 

While  the  rule  of  the  common  law,  as  generally  applied, 
was  so  exacting  and  rigorous  to  the  defense  of  justification  in 
criminal  prosecutions  for  libel,  a  different  doctrine  was  appli* 
cable  in  civil  cases.  In  the  case  of  King  v.  Root^  4  Wend. 
114,  189,  Chancellor  Walworth  clearly  states  this  difference 
as  follows:  "The  difficulty  which  existed  in  England,  pre- 
vious to  Mr.  Fox's  libel  act,  was,  that  in  criminal  prosecutions 
the  defendant  was  not  permitted  to  give  the  truth  in  evidence ; 
an.d  yet  the  jury  were  required  to  imply  malice.  But  in  civil 
cases,  the  defendant  was  permitted  to  give  the  truth  in  evi- 
dence as  a  full  justification.  Such  was  declared  to  be  the  law 
by  the  judges  at  the  time  that  bill  was  under  discussion  in  par- 
liament, and  there  never  has  been  any  alteration  of  the  law  in 
England  on  this  subject  in  civil  suits."  The  case  of  King  v. 
Root^  supra,  was  originally  tried  at  one  of  the  circuits  in  New 
York  before  Hon.  Samuel  R.  Betts.  The  defendants.  King 
and  Verplanck,  were  editors  of  the  New  York  American, 
printed  in  the  city  of  New  York  in  1824.  These  editors 
published  concerning  one  Boot,  lieutenant-governor  of  that 
state,  among  other  things,  that  in  August  of  that  year  he  ad- 
dressed the  state  senate,  then  in  session,  "while  blind  with 
passion  and  rum,  when  he  was  unwashed,  unshaven,  haggard, 
with  tobacco-juice  trickling  from  the  corners  of  his  mouth, 
and  in  a  condition  outraging  all  order,  decency  and  forbear- 
ance." Root  brought  a  civil  action  to  recover  damages  for 
the  alleged  libel,  and  the  defendants  admitted  the  publication 


Digitized  by 


Google 


424  SUPREME  COURT  OF  KANSAS. 

Castle  ▼.  Hoaston. 

and  pleaded  the  truth  as  jastification.  The  trial  jodge  iu* 
etructed  the  jury,  "if  the  defendants  had  only  published  the 
truth,  they  had  an  unquestionable  right  to  do  that,  and  they 
mnst  be  acquitted." 

Blackstone,  in  his  Commentaries,  asserts  that  the  truth  could 
always  be  given  in  civil  cases  in  justification  of  libel,  and  seetns 
to  consider  the  defendant's  exemption  in  such  instances  as  ex- 
tended to  him  in  consideration  of  his  merit  in  having  warned 
th^  public  against  the  evil  practices  of  a  delinquent  He  says 
that  it  is  ditmnvm  absque  injuria^  intimating  t^t  the  acts  o^  the 
defendant,  who  justifies  a  libelous  publication,  do  not  consti- 
tute a  wrong  in  its  legal  sense,  and  then  proceeds  to  observe 
that  this  is  agreeable  to  the  reasoning  of  the  civil  law.  ( 3  Bl. 
Com.  125.)  This  is  illogical;  and  Starkie  bases  this  exemption 
on  the  better  reason,  that  in  such  instances  the  plaintiff  has 
excluded  himself  from  his  right  of  action  at  law  by  his  own 
misconduct,  and  not  to  any  merit  appertaining  to  the  defend- 
ant When  a  plaintiff  is  really  guilty  of  the  offense  imputed, 
he  does  not  offsr  himself  to  the  court  as- a  blameless  party, 
seeking  a  remedy  for  a  malicious  mischief;  his  original  misbe- 
havior taints  the  whole  transaction  with  which  it  is  connected, 
and  precludes  him  from  recovering  that  compensation  to  which 
all  innocent  persons  would  be  entitled.  (Folkard's  Starkie  on 
Slander  and  Libel,  Am.  ed.,  §692.) 

There  U'e  many  good  and  sufficient  reasons  why  a  pnblisher 
of  a  statement,  true  in  fact,  yet  given  to  the  public  with  a  ma^ 
licious  design  to  create  mischief,  should  be  amenable  to  the 
criminal  laws,  and  not  be  liable  in  a  civil  action.  On  general 
principles  no  right  to  damages  can  be  founded  on  a  publication 
of  the  truth,  from  the  consideration  that  the  reason  for  award- 
ing damages  in  every  such  case  fails.  The  right  to  compensa^ 
tion  in  point  of  natural  justice  is  founded  on  deception  and 
fraud  which  have  been  practiced  by  the  defendant  to  the  detri- 
ment of  the  plaintiff.  If  the  imputation  is  true,  there  is  no 
deception  or  fraud,  and  no  right  to  compensation.  The  crim- 
inal action  in  libel  is  supported  to  prevent  and  restrain  the 
commission  of  mischief  and  inconvenience  to  society.     Take 
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the  case  of  two  men  who  agree  to  engage  together  in  fisticnffs: 
the  law  for  the  protection  of  .the  peace  of  society,  and  to  pre- 
vent greater  collisions,  may  arrest  and  pnniah  both  combat- 
juits,  and  yet  neither  may  be  able  to  recover  from  the  other 
personal  damages.  Where  a  person  makes  the  publication 
fiolely  to  disturb  the  harmony  and  happiness  of  society,  or  to 
maliciously  annoy  and  injure  the  feelings  of  others,  or  to  cre- 
ate misery  by  exposing  the  latent  and  personal  defects  of  asso- 
ciates or  acquaintances,  the  interests  of  the  public  require  some 
preventive  notwithstanding  the  truth  of  the  publication.  This 
is  furnished  by  the  criminal  law.  But  mere  injury  to  the  im- 
agination or  feeling,  however  malicious  it  may  be  in  its  origin, 
or  painful  in  its  consequences,  is  not  properly  the  subject  of 
remedy  by  an  action  for  damages.  Such  offenses  being  uncon- 
nected with  any  substantive  right,  are  incapable  of  pecuniary 
admeasurement  and  redress.  They  adroit  of  no  exact  defi- 
nition; and,  therefore,  to  extend  a  remedy  to  such  injuries 
generally,  would  be  productive  of  great  uncertainty  and  incon- 
venience, and  open  far  too  wide  a  field  of  litigation.  Again, 
it  seems  to  be  clear  that  a  party  who  acquires  an  advantage  by 
<K)ncealing  the  truth,  which  he  could  not  have  attained  to  had 
he  divulged  it,  so  far  is  guilty  of  fraud  in  the  concealment  that 
he  cannot  upon  any  principle  claim  a  right  to  acquire  that  ben- 
efit, and  therefore  cannot  complain  that  he  is  injured  by  the 
publication  of  the  truth.  (Btarkie,  id.,  S5.)  In  this  view  the 
truth  hurts  no  one. 

In  accordance  with  the  doctrine  that  the  defendant  is  justi- 
fied in  law,  and  exempt  from  all  civil  responsibility,  if  that 
which  he  publishes  be  true,  it  is  provided  in  the  civil  code,  sec- 
tion 126,  that— 

^^In  all  actions  mentioned  in  the  last  section,  (libel  and  slan- 
der,) the  defendant  may  allege  the  truth  of  the  matter  charged 
as  defamatory,  and  may  prove  the  same  and  any  mitigating  cir- 
cumstances, to  reduce  the  amount  of  damages,  or  he  may  prove 
-either." 

This  section  of  the  code  may  be  construed  to  mean,  ^4n  ao- 
tions  for  libel  or  slander,  the  defendant  may  allege  the  truth  of 
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the  matter  charged  as  defamatory,  and  may  prove  the  same  (as 
a  defense  or  fall  jastlfication^)  and  (he  may  also  allege)  any 
mitigating  circumstances  (in  the  same  answer)  to  reduce  the 
amount  of  damages^  or  he  may  prove  either  (the  truth  as  a 
defense,  or  mitigating  circumstances  to  reduce  the  damages.)" 
In  other  words,  under  the  code,  the  truth  is  a  fall  justification 
in  a  civil  action;  and  in  the  absence  of  justification,  mitigating 
circumstances  may  be  proved  to  reduce  the  damages;  and  jus- 
tification and  mitigation  may  be  set  forth  in  the  same  answer, 
and  the  defendant  may  prove  either,  or  both.  (G-en.  Stat  653.) 
If  it  be  contended  that  within  the  provisions  of  the  consti- 
tution, the  proof  of  the  truth  as  a  defense  in  a  civil  action  is 
no  justification,  except  it  be  also  mad0  to  appear  that  the  pub- 
lication was  had  for  justifiable  ends,  we  answer,  that  in  view 
of  the  rule  of  law  applicable  in  such  cases  at  the  time  of  the 
adoption  of  the  state  constitution,  we  do  not  think  such  a  con- 
struction proper.  It  is  not  in  accordance  with  the  spirit  or  the 
letter  of  that  instrument.  It  provides  that  in  civil  and  criminal 
actions  the  truth  may  be  given  in  evidence  to  the  jury,  and 
where  an  accused  is  on  trial,  that  is,  where  a  person  charged 
with  a  crime  for  the  publication  of  alleged  libelous  matter  is 
being  tried,  he  is  not  to  be  acquitted  except  the  publication  is 
trae  and  the  same  was  published  for  justifiable  ends.  In  that 
event  only  is  the  accused  party  entitled  to  an  acquittal.  The 
word  ^^accused'^  is  used  in  the  constitution;  and  an  "accused" 
being  one  who  is  charged  with  a  crime  or  misdemeanor,  it  can- 
not well  be  said  to  apply  to  a  defendant  in  a  civil  action.  If 
the  motive  of  the  party  publishing  the  truth  is  to  be  con- 
sidered in  civil  suits,  under  the  constitution,  then  this  section 
quoted,  instead  of  operating  to  th^  protection  of  individuals 
charged  in  personal  actions  for  damages  fpr  the  publication  of 
alleged  libelous  matter,  as  was  doubtless  intended  by  the 
framers  of  the  constitution,  would  have  the  efiSsct  to  hold  par- 
ties responsible  in  eases  where  at  the  common  law  they  would 
be  entitled  to  a  verdict.  The  constitution  contains  no  grant  of 
powers  to  the  legislature.  It  is  only  a  limitation  on  the  exer- 
cise of  its  authority;  and  the  legislature,  in  its  discretion,  has 
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the  right  to  pass  any  act  not  violative  of  the  state  or  federal 
con8titutioD&  The  object  of  section  11  of  the  bill  of  righte 
was  to  prevent  the  passage  of  any  law  in  Kansas  restraining 
or  abridging  the  liberty  of  speech  and  of  the  press.  By  it, 
the  harsh  rule  of  the  common  law,  as  generally  recognized  in 
libel  prosecutions,  was  greatly  modified;  but  we  cannot  seri- 
ously think  that  it  was  intended  thereby  to  abrogate  that  prin- 
ciple of  the  common  law — sustained  and  upheld  under  the 
exacting  and  arbitrary  construction  of  libels  in  England — 
that  proof  of  the  truth  is  a  complete  justification  in  all  civil 
actions.  Nor  can  we  believe  that  thereby  it  was  intended  that 
the  legislative  power  of  the  state  was  forever  deprived  of  con* 
ferring  the  right  upon  a  defendant  in  a  civil  action  of  libel  to 
plead  the  truth  of  the  words  charged  as  a  tall  and  complete 
defense.  To  assert  otherwise  would  be  to  assert  that  the  con- 
stitution abridged  and  curtailed  the  liberty  of  the  press  in  civil 
actions  more  than  the  common  law — more  than  the  provisions 
of  the  constitutions  of  other  states.  The  modification  of  the 
common  law  by  the  constitution  we  construe  in  favor  of  the 
liberty  of  the  press,  not  against  it  To  conclude  otherwise 
would  be  to  ignore  the  popular  sentiment  in  Kansas  at  the 
adoption  of  the  constitution,  and  assume  that  the  successful 
contestants  in  behalf  of  a  free  press  were  forgetful  in  their 
victories  of  its  powerful  influences  in  their  behalf,  or  had  un-. 
wittingly  deprived  themselves  of  rights  allowed  in  England 
under  the  sway  of  despotic  monarchs  and  the  rule  of  arbitrary 
judges.  The  constitution  of  Rhode  Island  provides,  "in  all 
trials  for  libel,  both  civil  and  criminal,  the  truth,  unless  pub- 
lished from  malicious  motives,  shall  be  sufficient  defense  to  the 
person  charged."  And  it  was  held  in  that  state  that  the  truth 
of  the  charge  is  a  good  defense  in  a  civil  action  for  libel. 
{Perry  v.  Mamiy  1  R.  L  268.)  From  our  review  of  the  authori- 
ties, the  provision  of  our  constitution,  the  civil  and  criminal 
codes,  we  deduce  these  important  principles: 

First:  In  all  criminal  prosecutions,  the  truth  of  the  libel  is 
no  defense  unless  it  was  for  public  benefit  that  the  matters 
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charged  should  be  published;  or  Id  other  words,  that  tiie 
alleged  libelous  matter  was  true  in  fact,  and  was  published 
for  justifiable  ends;  but  in  all  such  proceedings  the  jury  have 
the  right  to  determine  at  their  discretion  the  law  and  the  fistct 

Second:  In  all  civil  actions  of  libel  brought  by  the  party 
claiming  to  have  been  defamed,  where  the  defendant  alleges 
and  establishes  thb  truth  of  the  matter  charged  as  defamatory^ 
such  defendant  is  justified  in  law,  and  exempt  from  all  civil 
responsibility.  In  such  actions  the  jury  must  receive  and 
accept  the  direction  of  the  court  as  to  the  law. 

Under  this  view,  the  court  below  misdirected  the  jury  in  a 
very  material  point,  and  properly,  on  attention  being  again 
called  to  the  matter  by  a  motion  for  a  new  trial,  granted  such 
motion,  and  set  the  case  again  for  hearing.  The  instructions 
given  might  have  been  applicable  in  a  criminal  proceedings 
where  the  motive  of  the  publication  is  important,  and  where 
the  jury  have  the  right  to  determine  the  law  as  well  as  the 
fiEict;  but  were  erroneous  in  a  civil  action,  where  the  facts 
charged  were  proven  in  justification.  The  instructions  as- 
sumed that  the  truth  is  not  a  full  and  complete  defense  unless 
it  was  shown  to  have  been  published  for  good  purposes  and 
justifiable  ends.  This  is  not  correct.  If  the  charges  made  by 
the  defendant  are  true,  however  malicious,  no  action  lies. 
(Root  V.  Kinffy  7  Cow.  618,  632;  Townsend  on  Slander  and 
Libel,  §211;  Foss  v.  Hildreth,  10  Allen,  76;  Baum  v.  Clause^ 
6  Hill,  196;  1  Stark,  on  Sland.  229;  Raym  v.  Taylor ^  14  La.  An. 
406.) 

The  plaintifif  in  error  contends  that  the  instructions  could 
not  have  been  prejudicial  to  the  defendant  in  error,  as  the  plea 
of  justification  was  insufficient  in  form,  and  therefore  the  dis- 
trict court  erred  in  granting  a  new  trial.  The  answer  among 
other  things  alleged  ^'that  the  matters  charged  as  defamatory 
weretrue.^'  No  motion  was  filed  in  the  case  to  make  the 
answer  more  definite  or  certain;  no  demurrer  was  presented; 
no  objection  taken  to  the  evidence  of  the  truth  of  the  charge^ 
as  we  can  ascertain;  and  from  the  record  we  must  assume 
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that  the  case  wacr  tried  on  the  theory  that  the  defendant  was 
attempting  to  show  as  justification  the  truth  of  the  publication, 
and  we  may  assume  that  the  evidence  tended  to  prove  the 
truth  of  the  publication.  Under  these  circumstances  the  point 
now  made  by  counsel  of  the  plaintiff  as  to  the  immateriality 
of  the  instructions  is  not  well  taken.  The  case  was  heard  by 
the  district  court  on  the  supposition  that  the  plea  of  justifica- 
tion was  sufficiently  formal — the  instructions  of  the  court  dis- 
cuss what  is  necessary  to  be  shown  to  make  the  truth  a  full 
justification,  and  the  jury  having  been  misdirected  in  the 
hurry  of  the  trial,  no  error  was  committed  in  setting  aside  the 
verdict.  Had  the  action  of  the  court  been  otherwise,  on 
proper  application,  we  would  have  reversed  the  judgment.  If 
any  delay  has  resulted  to  the  plaintiff  in  error  in  obtaining  a 
speedy  trial,  it  has  been  caused  by  the  pendency  of  this  pro- 
ceeding in  error  in  this  court,  where  it  was  brought  by  the 
plaintifil  For  this  action  the  defendant  in  error  was  not 
responsible. 

The  order  of  the  district  court  setting  aside  the  verdict  of 
the  jury  in  the  case  and  granting  a  new  trial  is  aflSrmed. 

All  the  Justices  concurring. 

Rbpobtbr'b  Note. — ^The  decision  and  opinion  in  the  foregoing  case  when 
first  announced  attracted  general  attention,  not  only  among  members  of  the 
le^al  profession,  bat  editors,  journalists,  and  public  men  generally,  as  well, 
being  the  first  authoritative  exposition  of  the  "Law  of  Libbl,"  in  this 
state.  The  constrnction  given  by  the  court  to  section  11  of  the  bill  of 
rights,  which  had  previously  been  much  discussed,  and  upon  which  there 
was  a  wide  difi'erence  of  opinion,  as  prescribing  one  rule  for  civil  actions, 
and  another  and  different  rule  for  criminal  prosecutions,  is  new.  Two  con- 
structions had  previously  been  contended  for — first,  that  in  all  actions  for 
libel,  civil  and  criminal,  proof  of  the  truth  of  the  matter  charged  or  alleged 
as  libelous,  was  a  complete  defense,  without  regard  to  the  motive  or  par- 
pose  with  which  the  publication  was  made;  second,  that  in  all  such  actions, 
civil  and  criminal,  the  defense  was  not  complete  unless  it  was  shown  on 
the  trial  that  the  alleged  libeloos  matter  was  trae  in  fitct  cmd  that  it  was 
published  from  proper  motives  and  for  justifiable  ends.  As  showing  some- 
thing of  the  opinions  entertained  by  this  latter  class  of  construction  ists,  the 
following  extract  is  made  from  an  article  written  by  "  W«  C.  W."  on  Kansas 
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joarnaliflm,  and  publiBhfid  in  the  Topeka  ''Daily  Oommon wealth"  of  12th 
July  1877,  under  the  heading,  "About  Libblb  :" 

"And  this  brinss  us  to  the  Maw  of  libel.'  *  *  *  We  frequently  notice  in 
the  newspapers  of  the  day,  and  especially  those  conducted  by  the  younger 
and  more  inexperienced  journalists,  the  idea  put  forth  or  asserted,  that 
whatever  is  true  may  be  published  by  any  newspaper  with  impunity.  No 
more  fearfhl  mistake  is  made  by  any  journalist  regarding  the  condact  of 
his  iMiper.  'The  greater  the  truth,  the  greater  the  libel,'  is  a  familiar  law 
maxim.  *  *  *  This  rule  was  founded  upon  the  doctrine,  that  where  it  was 
honestly  believed  a  particular  person  had  committed  a  crime,  it  was  the 
duty  of  him  who  so  oelieved,  or  who  so  knew,  to  cause  the  offender  to  be 
prosecuted,  and  brought  to  justice;  and  to  neglect  this  duty,  and  vet  puln 
Uflhthe  offense  to  the  world,  thereby  bringing  the  party  published  into  dis- 
repute and  general  disgrace  without  an  opportunity  to  show  by  the  jud^ 
mentof  a  court  that  he  was  innocent,  was  slanderous,  or  libelous;  and  if 
the  matter  charged  was  in  feet  true,  thereby  insuring  social  ostracism,  the 
injury  caused  by  the  publication  was  much  greater  than  where  the  publica- 
tion was  fttlse.  A  fieilse  publication  could  be  explained  and  exposed — a  true 
one  was  difficult  to  explain  away.  This  rule  of  the  common  law  stUl  ob- 
tains in  some  of  the  American  states.  In  some  it  has  been  modified,  and 
in  others  it  has  been  nearl  v  abro^ted.  In  Kansas  it  has  been  only  modi- 
fied. Here,  the  general  rule  still  is,  'the  greater  the  truth,  the  greater  the 
libel.'    The  modification  is  found  in  our  bill  of  rights — thus : 

'**Qec  11.  The  liberty  of  the  prees  than  be  Inviolate;  and  all  penponi  may  fineely  ipeak, 
write  or  publUh  their  sentiiiieiitt  on  all  Mibjecta,  being  respotuible  for  the  ainue  <tf  tueh  ri§kt: 
and  in  all  civil  or  criminal  acUoni  for  libel,  the  tnUh  may  be  giren  In  evidence  to  the  Jury,  ana 
if  it  shall  appear  that  the  alleged  libelous  matter  wm  published  for  Juetiflable  enda,  the  aoeosed 
party  shali  oe  acquitted.' 

"The  meaning  of  this  clause  is,  that  if  the  'alleged  libelous  matter*  be  in 
fact  true,  'the  truth  may  be  given  in  evidence,'  and  a  verdict  rendered  for 
the  defendant  in  any  action,  civil  or  criminal,  if  it  shaU  miMatAorily  ^appeor 
that  the  alleged  libelous  matter  was  published  for  justifiable  ends.*  But  it 
requires  both  propositions  to  constitute  a  justification— the  libelous  matter 
must  be  true,  and  the  ends  for  which  the  publ  cation  was  made  must  have 
justified  or  warranted  the  publication.  Publishing  facts,  solely  to  imure 
another,  and  not  to  benefit  or  protect  the  public,  is  not  justifiable,  but  libel- 
ous; and  publishing  fiilsehoods,  even  though  believed  to  be  true,  and  from 
the  best  of  motives  to  the  public,  is  also  libelous.  This  we  believe  is  the 
correct  construction  of  the  clause  in  question.  Journalists  and  others  will 
therefore  see  that  their  first  duty,  before  publishing  a  damaging  state- 
ment against  any  one,  is,  to  see  to  it  that  they  get  the  truth;  and  next,  to 
be  sure  that  they  are  not  actuated  by  personal  spite,  or  malice,  or  partisan- 
ship merely,  but  that  the  interests  of  the  public  require  the  publication  of 
the  facts.  And  let  them  remomber  this — that  if  in  a  given  case,  a  defend- 
ant in  a  libel  suit  should  he  able  to  prove  his  statement  true,  and  yet  unable 
to. show  that  the  public  interesls  justified  the  publication,  such  proof  and  such 
failure  o/ prop/ would  be  conclusive  of  the  fkct  that  his  publication  was ma- 
licious,  and  therefore  libelous.  If  Kansas  editors  and  journalists  would 
study  the  'law  of  libel'  somewhat,  we  think  Kansas  Journalism  would  be 
improved." 

The  views  so  expressed  appear  to  have  been  correct  with  respect  to  crtm- 
mal  actions,  but  not  so  with  respect  to  civil  actions  for  damages.  The  dis- 
tinction made  by  the  court  in  the  QuUe-Hmaton  caee,  between  dvil  and 
criminal  actions  did  not,  when  announced,  satisfy  either  class  of  the  former 
disputants.    Editors  and  journalists  generally,  contending  for  the  "  hu^gest 
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liberty"  for  the  press,  (which  with  some  means  the  fullest  fr^om,  vrUkaui 
legal  reapongibiUty  for  it$  abuser)  r^arded  the  decision  of  the  court  as  rigfht  • 
with  respeot  to  dvU  actions,  but  as  erroneous  with  respect  to  mmtnoZ  prose- 
cutions; while  Diany  lawyers,  and  the  more  conservative  among  the  jour- 
nalists and  public  men  generally,  regarded  the  decision  of  the  court  as  a 
proper  exposition  and  construction  of  { 11^  of  the  bill  of  rights  with  respect 
to  criminal  actions,  yet  as  erroneous  with  respect  to  ciffU  actions.  Imme- 
diately upon  the  announcement  of  such  decision  the  general  discussion  was 
reopened.  While  it  was  conceded  that  the  law  was  settled  by  the  decision 
of  the  court,  the  correctness  of  the  decision  itself,  upon  principle  and  au- 
thority, was  not  universally  acquiesced  in.  Some  of  the  discussions  then 
appearing  in  the  newspapers  are  valuable  contributions  upon  "The  Law  oj 
Libel**  in  Kansas,  and  it  may  not  be  unprofitable  to  preserve  them  in  con- 
nection with  the  official  report  of  the  case  decided.  To  this  end  the  fol- 
lowing articles  are  appended.  The  two  articles  signed  "G."  were  written 
by  Hon.  Robert  Caozisa,  of  Leavenworth,  forpierly  the  Chief  Justice  of 
the  Supreme  CJourt,  and  now  Judge  of  the  First  Judicial  District  The  writer 
of  the  article  signed  ''D."  resides  at  Atchison,  and  is  a  lawyer  of  eminence, 
ability,  and  experience. 

Thb  Law  ov  Libbl.*— 7b  the  Editor  of  the  CommanweaUh:  In  the  case  of 

OasUe  v,Hoitgton^  recently  decided  by  the  supreme  court  of  this  state,  it  was 
held  that  in  a  civil  action  for  libel,  the  truth  of  the  alleged  libelous  matter 
was  a  complete  defense.  In  the  opinion  of  the  court,  delivered  by  Chief 
Justice  HoRTON,the  following  may  be  found: 

"Mrst:  In  sD  erimlnal  proaeoations  the  troth  of  the  libel  ii  no  defouM.  unleae  It  wts  for 
mibUo  benefit  that  the  matters  charged  should  be  published :  or  in  other  words,  that  the  aUeged 
nbelons  matter  was  true  in  fact,  and  was  publishea  for  justifiable  ends;  but  in  all  such  proceed- 
ings the  jury  have  the  right  to  determine  at  their  discietion  the  law  and  the  teek 

"Second:  In  all  civil  actions  of  libel  brought  hj  the  partj  claiming  to  hare  been  defamed, 
where  the  defendant  alleges  and  establishes  the  truth  of  the  matter  charged  as  deflunatory, 
tnch  defendant  is  fustlfied  in  law.  and  exempt  firom  all  dvil  responsibiUtj.  In  such  actions 
the  Jury  must  receire  and  accept  the  direction  of  the  court  as  to  the  law." 

Doubtless  the  court  was  right  in  the  first  of  these  propositions,  but  that 
it  was  correct  in  the  second,  is  not  so  clear;  and  I  beg  to  submit,  modestly, 
some  considerations  bearing  u,pon  the  subject  The  following  constitu- 
tional and  statutory  provisions  are  cited  by  the  Chief  Justice  as  applicable 
in  the  matter: 


"The  liberty  of  the  press  shall  be  inTiolate;  and  all  persons  may  fireely  ipeak,  write  or  pub- 
^h  their  sentiments  on  all  subjects,  being  responsible  Ibr  the  abuse  of  suoh  right;  and  in  ail 
elTil  or  criminal  actions  for  libel,  the  truth  may  be  given  in  evidence  to  the  Jury,  and  if  it  ihall 


appear  that  the  alleged  libelous  matter  was  published  for  Justifiable  ends,  the  accused  party 
Sail  be  acquitted."— &c/ton  11,  BiU  qf  Rights, 

"In  all  prosecutiona  or  indictments  for  libel,  the  truth  thereof  may  be  giren  in  eridenoe  to 
the  Jury :  and  if  it  appears  to  them  that  the  matter  charged  as  libelous  was  true,  and  was  pub- 
lished with  good  moUTCs  and  for  Justifiable  ends,  the  defendant  shall  be  aeQiiitted."— AoMon  f79, 
CHmei  AeL 

"In  all  indictments  or  prosecutions  for  libel,  the  Jury,  after  haying  veodTed  the  direction  of 
the  court,  shall  hare  the  right  to  detennine,  at  their  discretion,  the  law  and  the  fiwt."— iSscMDn 
175,  CHmes  AcL 

"In  all  actions  mentioned  in  the  last  section,  (libel  and  slander,)  the  defendant  may  allcfe 
Ihe  truth  of  the  matter  charged  as  defamatory,  and  may  prove  the  same,  and  any  miiintlnc 
•IrcumstanoBs,  to  radooe  the  amonni  of  daniigei^  or  he  may  prove  either."— AeMen  XH,  0ml 
€ode*    . 

•This  article  was  first  published  in  the  Topeka  Oommon wealth,  Maioh  Sth,  187a 
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After  statinitthe  undeniable  fact,  and  giving  Mr.  Starkie's  reasoning  in 
defense  thereof,  that  in  civil  cases,  in  En^nd,  the  troth  is  a  complete  de- 
fense, and  having  showed  quite  conclusively  that  the  aame  ral€t  ootaina  in 
the  state  of  New  York,  the  Chief  Justice  proceeds  to  argue  that,  notwith- 
standing the  above  quoted  constitutional  provision,  the  law  is  the  same  in 
Kansas ;  and  of  course  he  is  right,  unless  this  provision  compels  a  different 
conclusion.  In  examining  the  subject  it  is  to  he  constantly  borne  in  mind, 
that  the  question  is,  What  u  the  law?  not,  What  should  it  be?  As  to  the 
latter,  different  opinions  may  be  entertained;  but  as  to  the  former,  there 
should  be  but  one. 

The  Chief  Justice  concedes  that  in  criminal  cases,  bv  reason  of  the  con- 
stitutional provision  above  quoted,  the  truth  of  the  alleged  libel,  of  itself 
is  not,  nor  can  it  be  made  a  complete  defense ;  but  he  claims  among  other 
reasons,  that  because  of  the  use  of  the  word  ''accused,*^  the  whole  section, 
HO  far  as  the  trath  being  an  incomplete  defense  is  concerned,  is  limited  to 
criminal  eases.  That  such  was  not  the  intention  ci  the  framers  of  the  ccw- 
stitution,  it  seems  to  me  is  conclusively  shown  by  the  historv  and  langoage 
of  the  section.  In  the  officially  published  proceedings  of  the  convention 
it  appears,  (pp.  100  to  103,)  that  on  July  16th  1859,  Mr.  Hutchinson,  chair- 
man of  the  committee  on*  preamble  and  bill  of  rights,  reported,  among 
other  things,  the  following  as  the  eleventh  section  of  the  proposed  bill  of 
rights: 

**Sb&  11.  The  Ubertj  of  the  pren  shall  he  forever  inTioUite,  and  all  penona  may  firedy  QM*^ 
write,  or  publish  their  senUmenta  on  all  aali||eota,  being  reeponalble  for  the  abuae  of  aooh  righL'* 

On  July  18th,  (p.  194.)  the  report  of  the  committee  being  before  the 
convention  for  consideration,  Mr.  Ingalls  offered  the  following  amendment, 
which  was  adopted: 

'*At  the  dose  of  the  seotion,  add  the  following  words:  'and  in  all  aotiona  for  libel,  the  trath 
mar  be  gtreu  in  evidence  to  the  ja^;  and  if  it  shall  appear  to  thejurf  that  the  allmd  Ubelooa 
matter  6  lirtM,  and  was  published  for  Jnatifiable  enda,  the  aoeoaed  pturty  ahall  be  ^Uaekarged  ar 
acquitted.'" 

The  report  of  the  committee,  thus  amended,  together  with  other  por^ 
tions  of  the  constitution,  having  been  referred  to  the  committee  on  phrase- 
ology and  arrangement,  on  July  25th,  (p.  345,)  that  committee  through  Mr. 
Ingalls,  its  chairman,  reported  it  back  with  amendments— among  others 
the  following: 


'*In  section  11,  strike  out  word  *  forever.'  •  •  *  Before  *  actions'  read.  (inaertO  *eMl,ore,,m^ 
VHOL*  Afker  word  * Jnrr,'  read, '  and  if  it  shall  appear.*  Strike  out  words,  *  ia  true,  and.'  fltzfka 
oat  'discharged  or.' '»  «  •  * 

*'The  scTeral  amendments  recommended  by  the  committee  on  phraseology  and  axrangeBseni 
were  then  considered  and  concurred  in,  by  sections." 

Had  the  section  remained  as  amended  upon  the  motion  of  Mr.  Ingalls 
on  July  18th,  there  would  have  been  strong  ground  for  the  position  that  the 
words  "accused,"  "discharged,"  and  "acquitted,"  limited  the  word  "ac- 
tions," to  criminal  proceedings;  not  so  much  because  of  the  words  "ac- 
cused," and  "acquitted,"  (as  they  would  be  admissible,  and  sometimes 
are  used,  in  dvil  proceedings,)  but  because  of  the  word  "discharged  " 
which  is  used  in  reference  to  persons  in  criminal  or  quan  criminal  proceed- 
ings alone.  According  to  lexicographers,  "accused"  sometimes  means 
"cnarged,"  "called  to  account;"  and  "acquitted,"  would  be  as  appropriate 
in  a  civil  as  in  a  criminal  proceeding  for  libel,  as  in  either  case  the  verdict 
for  the  defendant  at  common  law  would  be  "not  guilty."  As  to  the  word 
"acquitted."  the  Chief  Justice  doubtless  would  agree  with  me,  inasmuch  as 
he  Stes  with  approval  the  case  of  King  v.  JRool,  4  Wend.  414,  a  civil  action 
in  which  the  truu  judge  instructed  the  jury  that  in  a  certain  contingency^ 
''  the  defendants  must  be  acquitted  J** 
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But  the  section  was  not  permitted  so  to  remain.  The  attention  of  the 
eonvention  was  8|>eciall7  called  to  the  language  used;  and  as  if  for  the  sole 
parixMse  of  prohibiting  a  construction  that  would  limit  the  word  "actions" 
to  criminal  prooeedincrs,  the  committee  on  phraseology  asked  the  eonven- 
tion to  insert  immediately  preceding  the  wora  aetUmi  the  very  words  of  all 
others  the  most  appropriate  for  that  purpose,  vis.,  ''civU  or  criminal"  and 
also  to  strike  out  ^'diichcarffed,**  a  word  peculiarly  appropriate  in  criminal 
proceeding.  Had  the  conceded  object  of  the  convention  been  to  prevent 
the  very  construction  now  placed  upon  the  section  by  the  supreme  court,  it 
would  he  difficult,  in  the  light  of  history,  to  conceive  of  a  more  direct 
mode  of  attempting  its  accomplishment. 

The  Chief  Justice  attempts  to  fortify  the  position  taken  by  the  oonrt  by 
referring  to  the  sections  of  the  statutes  above  quoted;  but  In  this,  it  seemn 
to  me,  he  is  at  least  inconsequential,  if  not  unfortunate.  After  Quoting  and 
commenting  upon  the  constitutioDal  provision,  be  says:  "Following  the 
intendment  of  the  constitution,  the  legislature  afterward  provided  in  the 
act  relating  to  crimes  and  punishments,  that  in  prosecutions,  or  indictments 
for  libel,"  etc.,  (setting  out  sections  272  and  275  above  quoted.)  Now,  in- 
stead of  the  legislature  ^'following  the  intendment  of  the  constitution"  in 
the  enactment  of  these  sections  of  the  crimes  act,  they  were  in  fact  enacted 
by  the  territorial  legislature  in  February  lSS9^^Ye  months  before  the  con- 
vention met  to  frame  the  constitution,  and  more  than  two  years  before  the 
first  legtslatHre  under  it  assembled.  (Gen.  Laws  1869,  pp.  280,  281,  {{  263, 
287;  Comp.  Laws  1862,  pp.  888,  389,  U  268,  267.) 

Again:  The  Chief  Justice  says:  'Un  accordance  with  this  doctrine  *  *  * 
it  is  provided  in  the  civil  code,  section  120,"  etc.,  (copying  the  section  above 

S noted.)  This  section  originated  in  New  York  in  1849,  under  a  oonstitu- 
onal  provision  expressly  limited  to  ''criminal  prosecutions  or  indict- 
ments.'' In  1862  the  le^slatureof  Ohio  somewhat  modified  and  adopted 
it,  the  language  of  their  constitution  being,  "In  all  criminal  prosecutions 
for  libel,"  etc.  In  1858  the  territorial  legislature  of  Kansas  copied  it  from 
the  Ohio  code,  verbatim;  reSnacted  it  in  the  revision  of  1859,  and  it  was 
carried  into  the  revision  of  1868,  without  the  change  of  a  word  or  letter, 
and  so  it  stands  to-day.*  But  we  are  told  that  this  section,  orieinally  framed 
and  reenacted  under  constitutional  provisions  thus  limited,  when  found 
upon  the  statute-book  of  a  state  whose  constitution  is  in  express  terms  freed 
from  such  limitation,  may  be  construed  U>  mean — 

*'In  aotlonB  Ibr  libel  or  slander,  tbe  defendant  may  allfln  the  truth  of  the  matter  eharnd 
as  defaniBtoi^  and  mar  prove  the  same  (as  a  defense  or  fall  Jnsdfication,)  and  (he  maj  als# 
allege)  any  mltisating  drcumstanoes  (in  the  same  answer)  to  reaooe  the  amount  of  damages,  or 
he  mar  prore  either  (the  truth  as  a  defense,  or  mitigating  dnmmstanoes  to  reduoe  the  dai^ 
sges).'' 

Very  manifestly  this  would  be  legislation,  not  construction.  The  consti- 
tution of  New  York  says:  ''In  all  criminal  prosecutions  or  indictments  ibr 
libel;"  that  of  Ohio,  *'In  all  criminal  prosecutions  for  libel;"  and  the  leg- 
islature of  each  state  enacts  a  statutory  })roviBion  thereunder  long  before 
our  constitutional  convention  meets;  yet  it  is  said  that  the  very  same  stat- 
utory provisions,  under  the  constitution  providing  that "  In  all  eiml  or  crinv' 
inai  actions  for  libel.*'  etc.,  may  by  construction  be  made  to  mean  precisely 
the  same  thing  in  the  latter,  as  in  the  former.  Is  it  not  putting  it  mildly  to 
say,  that  the  conclusion  of  the  Ohief  Justice,  from  his  own  premises  is  in- 
consequential? 

The  Chief  Justice  cites  but  one  adjudicated  case  in  support  of  the  posi- 
tion taken  by  the  court  In  no  state  constitution  adopted  before  that  of 
this  state,  can  be  found  a  provision  upon  this  subject  similar  to  that  con- 

•G«L  Laws  of  1^P*^^^LP«°'  ^^  ®'  ^^*  P- 1<^  |1S8;  Oomp.  Laws  af  ISO,  ^  14S, 
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tained  in  oar  constitution,  except  in  that  of  Rhode  Island.  There  the  l&n- 
gaace  is,  ''In  all  trials  for  libel,  both  dvil  and  criminal,  the  truth,  unless 
pablisbed  from  malicious  motives,  shall  be  a  sufficient  defense  to  the  per> 
son  charged/'  This  language  would,  to  any  person  not  a  lawyer,  seem  to  be 
so  plain  and  comprehensible  that  comment  would  be  superfluous.  Yet  a 
case  is  cited,  and  apparently  relied  upon  by  the  Chief  Justice,  in  which  it 
is  said  that  the  trutn,  in  a  civil  trial,  is  a  complete  justification,  althou^ 
published  from  malicious  motives.  I  deny  this  case  any  weight,  for  two  rea- 
sons: first,  the  language  of  the  constitution  of  Rhode  Island  will  admit  of 
no  such  construction ;  and  second^  the  decision  is  not  that  of  a  court  of  last 
resort  in  that  state.  The  case  was  a  trial  before  a  jury,  and  the  language 
referred  to  that  of  the  trial  judge  in  a  charge  to  the  jury,  evidently  uttered 
in  the  hurry  of  a  nisi  priuB  tTi$X,  upon  a  point  not  Miown  to  have  been  In 
controversy  in  the  case.  It  is  but  charitable  to  suppose  that  the  char^  was 
given  by  a  judge  who  overlooked  the  fact  that  recently  before  such  trial  oc- 
curred a  constitution  embodying  the  clause  above  quoted  had  been  adopted 
in  Rhode  Island,  and  that  the  old  charter  (which  would  have  anthorued 
such  a  view  of  the  law)  was  not  then  in  force. 

In  what  I  have  said  I  have  not  the  slightest  disposition  to  lessen  the  great 
respect  the  people  of  the  state  entertain  for  the  eminent  tribunal  whose  de- 
cision is  the  subject  of  this  communication.  I  hope  I  have  been  actuated 
by  a  spirit  intensely  in  £&vor  of  the  truth  upon  a  subject  vastly  important 
to  a  people  so  eminently  a  writing  and  reading  community  as  ovrs  is  known 
to  be.  While  I  hope  it  is  unnecessary  for  me  to  say  that  I  have  great  con« 
fidence  in  the  ability,  learning,  and  high  purposes  of  the  gentlemen  com- 
posing the  supreme  court,  I  cannot  think  I  am  exceeding  the  duty  of  a 
citizen  when  I  ask  them  to  reexamine  the  subject  in  the  light  of  the  fore- 
going[  considerations,  some. of  which,  very  manifestly,  were  overlooked  in 
arriving  at  the  conclusion  reached  in  the  case  referrea  to.  G. 

Thb  Law  of  Libbl.*— 7b  the  Editor  of  the  Champion:  Soon  after  the  pub- 
lication of  the  opinion  in  the  case  of  CasUe  v.  Houston,  lately  decided  by  the 
supreme  court  of  this  state,  a  newspaper  printed  in  Kansas  City,  in  com* 
menting  thereon  severely  censured  that  portion  of  the  decision  which  held 
that  the  truth  of  a  publication,  alleged  to  be  libelous,  was  not  a  complete 
defense  in  a  criminal  action.  The  position  assumed  by  that  paper,  in  view 
of  the  provisions  of  our  state  constitution  and  criminal  statutes,  was  so  vaX- 
pably  absurd  that  little  attention  was  paid  to  this  adverse  criticism.  Ke- 
centlv,  a  correspondent  of  the  '* Commonwealth/'  writing  over  the  initial 
"G.,"  has  sought  to  attack  the  decision  on  other  grounds;  and  while  fhlly 
indorsing  the  doctrine  of  the  court  criticised  by  the  journal  referred  to,  at- 
tempts to  question  the  correctness  of  the  principle  that  in  all  civil  acHom  of 
libel  the  defendant  is  justified  in  law.  and  exempt  from  all  civil  responsi- 
bility, if  he  alleges  and  establishes  the  truth  of  the  matter  charged  as  de- 
famatory. The  communication  is  very  ably  and  ingeniously  written,  and 
makes  the  best  argument  possible  on  that  side  of  tne  question.  Having 
had  some  experience  in  my  own  practice,  in  libel  cases,  and  having,  in 
years  gone  by,  given  the  subject  careful  consideration,  and  difiering  entirely 
with  "G"  in  the  propositions  and  arguments  advanced  by  him,  I  have  a 
few  thoujrhts  to  suggest  in  **  reviewing  the  reviewer." 

I  read  the  opinion  of  the  supreme  court  with  great  satisfaction  and  ap- 
proval, and  I  assert  most  unhesitatingly,  that  the  principles  of  law  therem 
enunciated  are  based  upon  authority,  reason,  and  justice;  tihat  a  correct  In- 
terpretation has  been  given  to  the  provisions  of  the  constitution  and  stat- 
utes quoted  in  the  opinion;  and  that  the  members  of  the  supreme  court 

•Tms  artieto  was  first  published  in  the  Atchison  Dailj  Ohampjftn,  Manh  lOth,  183IL 
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etrack  the  golden  mean  In  deciding,  on  the  one  hand,  that  the  malidoas 
and  malignant  libeler  who  assails  the  reputation  of  another  without  justi- 
fiable ends,  solely  to  gratify  his  feelings  of  hate,  or  envy,  or  dissension,  can 
be  severely  pnnished  under  the  provisions  of  our  criminal  laws,  even  if  the 
charges  are  true;  and,  on  the  other  hand,  that  the  impecunious  vagabond 
or  graceless  scoundrel  shall  not  be  able  to  annoy  newspaper  editors,  and 
obtain  cheap,  notorieiy,  from  a  judgment  of  one  cent  ana  costs  in  a  civil 
action  of  libel,  as  often  as  he  is  exposed,  because  on  the  trial  the  editor,  al- 
though proving  the  truth  of  all  the  publications,  fails  to  satisfvalury  of 
twelve  men  that  his  purposes  were  entirely  worthy  and  commendable. 

If  it  be  f>aid,  that  it  is  not  Justifiable  (because  it  cannot  serve  any  good 
end )  to  publish  a  statement  of  acts  committed  by  a  person  many  years  prior 
thereto,  who  has  afterward  reformed  and  lived  uprightly,!  answer,  that  aH 
of  this  is  true,  and  the  opinion  of  the  supreme  court  points  out  the  protec- 
tion which  the  law  gives  by  a  criminal  prosecution  in  just  such  cases.  In- 
stead of  leaving^he  matter  in  the  hands  of  the  person  assailed,  the  public 
prosecutor  of  each  county  has  the  authority  to  have  the  violator  of  the  law 
tried,  convicted  and  punished.  In  this  way,  criminal  prosecutions  for  libel 
are  made  to  subserve  a  wholesome  purpose,  and  cannot  be  used  merely  to 
aid  personal  ends,  or  gratify  malice.  The  decision  made  in  the  CaBtte- 
Houston  case  is  in  ravor  of  the  liberty  of  the  press;  not  its  licentious  use,  or 
abuse.  I  challenge  the  production  of  any  respectable  authority,  of  any 
state  north  of  Mason  <lc  Dixon's  line,  contrary  to  the  decision,  or  holding 
that  in  a  civil  action  of  libel  the  truth  Ts  not  a  full  justification,  when  suffi- 
ciently and  properly  pleaded.  But  it  may  be  answered  that  our  constitu- 
tion is  9ui  generis;  that  no  other  state  has  ever  adopted  a  constitution  so 
arbitrary  and  oppressive  against  the  rights  of  the  press.  This  I  deny;  and 
the  very  answer  sought  to  be  given  is  an  argument  against  the  conclusions 
reached  by  "G."  The  11th  section  of  the  bill  of  riglits  was  not  intended 
by  its  framers  to  fetter  or  limit  the  publication  of  tne  truth,  except  as  to 
authorize  the  enactment  of  laws  to  provide  for  the  public  prosecution  of 
publishers  of  actusations  or  charges  when  they  were  not  made  for  justifi- 
able ends.  This,  undoubtedly,  was  on  the  principle  that  such  publications 
tend  to  breaches  of  the  peace,  and  thus  to  the  disturbance  of  society  at 
largo. 

"G.''  however  claims  that  the  historjr  and  language  of  said  section  11  of 
out'  bill  of  rights  make  it  clear  that  in  civil  actions  the  truth  is  not  a  com- 
plete defense,  and  asserts  that  when  the  concluwion  of  said  section  provides 
m  what  instances  the  accused  party,  on  trial  for  libel,  shall  be  acquitted,  that 
the  word  CLccused  embraces  a  defendant  in  a  civil  action,  as  much  as  a  party 
arraigned,  upon  an  indictment  or  information.  I  confess  I  cannot  see  the 
force  of  the  reasoning  adopted  by  the  critic  in  this  regard,  and  am  too  ob- 
tuse to  be  convinced.  If  the  word  accused  had  not  been  intended  to  be 
limited  to  parties  in  criminal  proceedings,  the  committee  on  phraseology  in 
the  constitutional  convention  would  have  changed  the  section  to  read,  ''and 
if  it  shall  appear  to  the  jury  that  the  alleged  libelous  matter  is  true  and  was 
published  for  justifiable  ends,  the  defendant  in  any  civil  or  criminal  action 
shall  be  exempt  from  all  liability,"  or  used  other  words  to  convey  like  im- 
port. Certainly,  if  the  word  accused^  taken  in  conjunction  with  mequiUedj 
was  not  intended  to  be  restricted  to  criminal  cases,  the  committee  on  phrase- 
ology was  extremely  unfortunate  in  the  use  of  language. 

It  is  said  that  *'  accused^*  sometimes  means  "  charped."  "called  to  account," 
and  would  be  as  appropriate  in  a  civil  as  in  a  criminal  proceeding  for  libel. 
Iiet  us  examine  tnia  view.  It  is  a  settled  rule  of  construction,  that  in  in- 
terpreting clauses  or  provisions  of  a  constitution,  we  must  presume  that 
words  have  been  employed  in  their  natural  and  ordinary  meaning. .  This 
is  but  saying  that  no  forced  or  unnatural  constniotion  is  to  be  pal  upetn 
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their  langua^.  Bonnier  defines  **aocusjed"  to  be,  ''one  who  is  charged  with 
a  crime  or  misdemeanor."  Ko  other  definition  is  given.  Webster  definee 
"  accuse"  "  to  charge  with,  or  declare  to  have  committed,  a  crime  or  oflense; 
in  law,  to  charge  with  an  offense,  judicially  or  by  a  public  process;  a-s  to  oe- 
case  one  of  a  high  crime  or  misdemeanor."  Worcehter  gives  the  meaning  of 
*' accused"  as,  one  "charged  with  a  crime,"  and  of  the  verb  ''aocose,''  says: 
"to  accuse  is  a  more  formal  transaction  than  charge.'^  While  the  w<mi  "ac- 
cused" sometimes  means  ** charged,"  and  "called  toacconnt^"  these  are  not 
its  natural  and  ordinary  significations;  these  are  only  the  secondary,  not 
the  primary  definitions.  Ilie  framers  of  the  constitution  and  the  i>eople 
who  accepted  it»  employed  the  word  accused  in  its  natural  sense,  via,  '*a 
person  charged  with  a  crime  or  misdemeanor."  The  attempt  of  "G."  to 
construe  it  otherwise,  is  an  act  of  subtlety  and  ingenious  refinement  to  force 
a  meaning  which  the  framen  of  that  mstrument,  in  my  humble  opinion, 
never  meant. 

The  fact  that  sections  272  and  276  of  the  crimes  act,  a^d  section  126  of 
the  civil  code,  were  enacted  prior  to  the  time  of  the  ado]>tion  of  the  const!* 
tution,  and  were  retained  in  the  compiled  laws  of  1862  without  change,  and 
were  aflerward,  in  lh68,  reenacted.  as  stated  in  the  opinion  of  the  supreme 
court,  IS  an  argument  of  the  legislative  construction  of  section  11  of  tne  bill 
of  rights,  as  interpreted  by  our  law-makers.  Considering  the  construction 
of  section  126  by  the  courts  of  New  York  and  Ohio,  (from  which  states  we 
derive  them,)  it  certainly  is  an  anomalouR  section  to  nave  been  retained  by 
the  revisers  of  1868,  if  the  truth  is  not  a  full  defense  in  civil  actions  of  libeL 
Following  the  intendment  of  the  constitution,  the  legislature  afterward 
(viz.,  in  1868,)  provided  in  the  act  relating  to  crimen  and  punishments,  that 
in  all  prosecutions  and  indictments  for  libel,  the  proceedings  should  be  had 
as  set  forth  in  said  sections  272  and  275;  and  further  provided,  in  18(£8,  by 
the  reenactment  of  said  section  126,  as  construed  by  the  New  York  and  Ohio 
courts,  that  "in  civil  actions  for  libel  or  slander,  the  defendant  may  allege 
the  truth  of  the  matter  charged  as  defamatory,  and  mav  prove  the  same  ^as 
a  defense  or  full  justification,)  and  (he  may  also  allege)  any  mitijrating  cir- 
cnmstances  ( in  tne  same  answer)  to  reduce  the  amount  of  damages,  or  he 
may  prove  either  (the  truth  as  a  defense,  or  mitigating  circumstances  to  re- 
duce the  damages)." 

"G."  denies  the  case  of  Perry  v,  Mann,  cited  from  1  R.  I.  Bep.  268,  as  of 
any  weight,  for  two  reasons,  which  he  gives  as  follows:  "first,  the  language 
of  the  constitution  of  Rhode  Island  will  admit  of  no  such  construction; 
and  second,  the  decision  is  not  that  of  a  court  of  last  resort  in  that  state. 
The  ca«e  was  a  trial  before  a  jury,  and  the  language  referred  to  that  of  the 
trial  judge  in  a  charge  to  the  jury,  evidentlv  uttered  in  the  hurry  of  a  nin 
prius  trial,  upon  a  point  not  shown  to  have  been  in  controversy  in  the  rase. 
It  is  but  charitable  to  suppose  that  the  charge  was  given  by  a  jud^  who 
overlooked  the  fact  that  recently  before  such  trial  occurred,  a  constitution 
embodying  the  clause  above  quoted  had  been  adopted  in  Rhode  Island,  and 
that  the  old  charter  (which  would  have  authorized  such  a  view  of  the  law) 
was  not  then  in  force."  To  this  I  answer,  that  the  constitution  of  Rhode 
Island  will  admit  of  the  construction  given  in  Perry  v.  Manriy  supra,  notwith- 
standing its  unusual  and  peculiar  terms.  According  to  the  law-writers, 
"good  motives  and  justifiable  ends"  are  shown  and  sustained  in  civil  ca8e8 
by  proof  of  the  truth  alone.  "Were  the  truth  in  such  cases  to  be  no  de- 
fense, it  would  follow  that  a  guilty  man  would  be  entitled  to  far  greater  dam- 
ages, in  respect  of  a  true  representation,  than  an  innocent  man  could  claim 
in  reppect  of  a  false  one."  Unfortunate  indeed  w  uld  be  the  result  if  such 
a  doctrine  should  be  established  by  our  court  of  last  resort 

Recurring  to  the  Rhode  Island  authority,  I  find  upon  investigation  that 
the  opinion  was  delivered  by  the  Chief  Justice  of  the  supreme  court  of 
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that  state  in  1849 ;  that  the  oonetitution  then  in  force  had  been  framed  and 
adopted  in  1642,  and  there  had  been  no  recent  change  in  the  orjsanic  law, 
or  coarter,  shortly  i>rior  to  the  trial,  as  **  Q"  intimates.  On  further  exam- 
ination, I  find  that  in  1849  the  judicial  power  of  that  state  was  vcHted  in 
one  supreme .  court,  and  in  such  inferior  courts  as  the  general  assembly 
might  from  time  to  time  ordain  and  establish;  that  the  judges  of  the 
supreme  court  should,  in  all  trials,  instruct  the  jury  in  the  law;  and  from 
the  statutes  of  that  state,  I  also  ascertain  the  supreme  opnrt  then  consisted 
of  one  chief  justice  and  three  associate  juntices,  and  that  they,  or  two  of 
them,  composed  the  couri;  that  the  court  had  jurisdiction  of  all  actions 
and  pleas  of  a  civil  nature,  in  law  and  equiiV,  brought  legally  before  it; 
that  such  court  was  required,  when  requested  dv  the  reporter,  to  communi- 
cate to  him  a  statement  of  their  decision  or  opinion  in  any  case,  and  fh>m 
these  the  reports  of  that  state  were  published.  (P.  L.  of  R.  I.,  54-^.) 
Hence  it  is  scarcely  possible  that  the  opinion  or  charge  of  the  supreme 
coart  in  the  case  cited  could  have  been  uttered  in  the  hurry  of  the  trial; 
otherwise,  when  Airnished  to  the  reporter,  it  would  iiave  been  corrected,  if 
erroneous,  or  likely  to  mislead. 

Even  assuming  *'G."  to  be  correct  in  his  belief  that  the  word  "aceuied** 
in  the  bill  of  rights  was  intended  to  apply  to  a  defendant  in  a  dvil  as  well 
as  a  criminal  action,  still,  unless  the  11  tn  section  is  construed  to  restrict  and 
abridge  the  freedom  of  the  press,  the  legislature  had  the  power,  by  the  re- 
enactment  of  section  126  of  the  civil  code  in  1868,  attended  with  the  con- 
struction given  it  in  New  York  and  Ohio,  to  make  the  truth  a  f\ill  justification 
in  civil  actions  of  libeL  ''Where  one  state  adopts  a  law  from  another,  the 
judicial  construction  given  to  the  statute  in  the  state  where  it  originated 
follows  it  to  the  state  of  its  adoption."  "  G."  concedes  that  in  New  York 
and  Ohio  section  126  has  been  construed  as  interpreted  by  our  court.  IS 
our  constitution  is  subject  to  the  construction  attempted  by  **G.,"  why  the 
ffreat  differenre  in  the  provisions  of  sections  272  and  275  of  the  crimes  act, 
ui  relation  to  libelprosecutions,  and  section  126  of  the  civil  code.  r(*1ating 
to  civil  actions?  Why  are  the  defenses  in  civil  actions  of  libel  and  dander 
of  the  same  character?  Will  any  one  claim  that  the  truth  is  not  a  justifica- 
tion in  a  dander  suit? 

Since  our  laws  were  compiled  in  1862,  and  revised  in  1868,  why  have  not 
the  provisions  of  sections  272  and  276  been  substantially  embraced  in  sec- 
tion 126  of  the  civil  code,  if  like  defenses  were  applicable  in  civil  and  crim- 
inal puits?  No  other  answer  can  be  given,  than  that  in  libel  and  slancler 
actions  of  a  civil  nature  the  truth  has  always  been  deemed  a  complete  jus- 
tification. This  is  the  reason  of  the  different  provisions  in  these  sections 
of  the  civil  and  criminal  codes. 

But  further,  if  the  word  ''accused**  applies  to  dvil  actions,  even  then  the 
truth  of  the  publication  in  a  civil  action  would  be  a  fiill  defense.  There 
can  be  no  basis  upon  which  damages  can  be  founded  in  a  civil  action  for 
libel,  where  the  cnaige  is  true.  In  the  words  of  the  supreme  court :  "  Such 
offenses  being  unconnected  with  any  substantive  right,  are  incapable  of  pe- 
cuniary admeasurement  and  redress."  Exemplary  or  punitive  damavee 
cannot  be  awarded  in  the  absence  of  compensatory  damages;  nominal 
damages  are  allowed  only  as  compensation,  and  where  the  chai^  is  true, 
but  published  fix>m  unworthy  motives,  no  comi)ensation  can  be  granted; 
hence  no  exemplary  dama^.  Therefore  no  nominal  or  other  damages,  and 
the  result,  no  cause  for  action. 

I  admit  the  question  involved  in  this  controversjr  is  of  vast  importance, 
and  I  have  attempted  to  consider  it  in  the  same  spirit  of  truth  and  candor 
as  actuated  "G."  We  are  reading,  writing,  and  publishing  people,  and  if 
our  constitution  compels  every  defendant  in  a  civil  action  of  lioel,  when 
the  publication  is  admitted,  to  not  only  prove  the  truth  of  the  publication, 
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bat  to  go  fhrther,  and  by  additional  evidence  establiBh  that  it  was  made  for 
justifiable  ends,  we  need  at  once  a  new  constitation,  which  will  not  shallow 
forth  perpetual  apprehension  of  litigation,  and  forever  terrify  the  conscien- 
tious editor  with  fear  of  infinite  vexation.  If  this  construction  is  to  be 
given  to  that  instrument,  then  its  firamers  were  not  imbued  with  the  spirit 
of  the  age;  and  instead  of  ''the  liber tv  of  the  press  being  inviolate,"  we 
have  taken  already  one  step  in  the  path  pnrsned  by  President  McMabon  in 
republican  (7)  France,  where  in  the  case  of  the  radical  Mot  d'  Ordre,  the 
manager  was  fined  $1,000  for  publishing  a  reflection  on  that  ofliciars  Irish 
ancestors.  Happily,  our  supreme  court  has  not  thus  construed  the  pro- 
visions of  our  constitution  in  dvil  cases  of  libel ;  and  a  reexamination  of 
the  late  libel  case  would,  in  view  of  the  authorities  bearing  upon  the  mat- 
ter, if  properly  presented,  only  more  strongly  and  forcibly  evince  the  wis- 
dom of  the  decision  already  made.  In  civil  actions  of  hbel,  the  proof  of 
the  truth  is  proof  of  the  ''good  motives  and  justifiable  ends"  of  tne  pub- 
lication. V. 

Thb  Law  ov  Libel  Again.*— To  ihe  Editor  of  the  CommonweaUh:  Soon 
after  the  publication  of  my  former  article  on  the  law  of  libel,  there  appeared 
in  the  Atchison  "Champion''  a  communication  over  the  aienature  "DV 
upon  the  same  subiect,  to  which  I  beg  the  indulgence  of  a  brief  reply. 

I  controverted  the  correctness  of  the  decision  in  QistU  v.  Houston  upon 
the  sole  ground'that  the  supreme  court  had  erred  in  the  construction  of 
section  11  of  the  bill  of  rights;  and,  in  support  of  my  position,  ^vethe 
recorded  history  of  the  insertion  therein  of  the  words,  **  civil  and  criminal," 
before  "actions."  I  thought  there  was  some  significance  in  the  fact,  that 
after  the  remainder  of  the  section  had  been  adopted  these  words  were  in- 
serted by  a  direct  vote  of  the  convention,  while  "D."  not  only  makes  no 
reference  to  this  circumstance,  but  wholly  ignores  their  presence  for  any 
purpose.  I  conceded  that,  as  originally  adopted,  by  reason  of  the  words 
"accused,"  "acquitted,"  and  "discharged,"  the  section  might  have  been 
reasonably  held  to  apply  to  criminal  proceedings  alone,  but  insisted  that 
the  convention  meant  something:  by  striking  out  "discharged,"  and  insert- 
ing "civil  and  criminal."  "D."  differs  with  me  because  "accused"  was  not 
also  stricken  out  and  "defendant"  inserted.  The  bar  can  judge  between 
us. 

In  regard  to  the  Rhode  Island  case  cited  bv  the  Chief  Justice,  "  D."  sayi: 
"It  is  scarcelv  possible  that  the  opinion  or  cnarge  of  the  supreme  court  in 
the  case  cited  could  have  been  uttered  in  the  hurry  of  the  trial ;  otherwise^ 
when  furnished  to  a  reporter,  it  would  have  been  corrected,  if  erroneous, 
or  likely  to  mislead."  I  suppose  this  means,  that  when  the  Judge  furnishes 
his  charge  to  the  reporter  for  publication,  he  shall  not  write  out  what  he 
actually  did  say  to  the  jury,  if  erroneous,  but  shall  write  what  he  should 
have  said.  What  is  to  be  thought  of  the  morals  of  such  a  coiiise,  to  say 
nothing  of  the  impropriety  thereof? 

In  commenting  upon  this  Rhode  Island  case,  "D."  says:  "Accoixiing  to 
the  law-writers,  good  motives  and  justifiable  ends  are  shown  and  sustained 
in  civil  cases  by  proof  of  the  truth  alone."  The  language  of  the  constitu- 
tion of  that  state  is:  "In  all  trials  for  libel,  both  civil  and  criminal,  the  truth, 
unless  published  for  malicious  motives,  shall  be  a  sufiident  defense  to  the 
person  charged."  Certainly  it  must  be  conceded  by  the  veriest " school- 
man," that  the  words,  "  trials,"  "  defense,"  and  "charged,"  are  equally  proper 
and  appropriate  in  civil  and  criminal  proceedings.  Now  Bappose,Yor  pub- 
lishing a  libel,  a  person  is  proceeded  against  both  civilly  and  criminally,  as 
may  be  done:  is  it  to  be  said,  under  such  a  provision,  that  "good  motives 

•  This  Hrtiole  wu  fint  ira1)IlBh6d  In  the  Topekn  Dtfly  OoiniiumirMltli,  ApHl  0d,  1978. 
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and  justifiable  ends"  are  shown  and  snstained  by  proof  of  the  truth  upon 
the  "trial"  in  the  one  case,  and  not  in  the  other?  If  so.  upon  what  word 
or  phrase  can  such  a  distinction  be  based?  Yet  we  are  told  that  it  must  be 
80  because  the  supreme  court  of  Rhode  Island  has  thus  decided;  i.  «.,  folly, 
rained  upon  pudges'  heads,  necessarily  becomes  wisdom  when  filtered 
through  judicial  wias-l 

In  conclusion,  I  beg  to  sav  to  my  reviewer,  that  he  seems  to  have  wholly 
misconceived  t^e  purpose  of  my  former  communication.  It  was  no  part  oi 
my  object  to  discuss  tne  policy  or  impolicy  of  the  provision  in  our  constitu-^ 
tion;  but  to  ascertain  the  signification  of  the  lan^age  used,  and  show,  by 
its  own  action,  the  intention  of  the  convention  in  framing  it,  while  he, 
from  the  suppoised  impolicy  of  the  provision  as  construed  by  me,  argues 
that  the  convention  must  have  meant  nothing  in  inserting  the  words  "civil 
or  criminal,"  and  that  with,  or  without  them,  the  section  would  mean  the 
same.  Upon  the  question  of  policy,  we  might  agree;  upon  the  question  of 
law,  it  seems  we  cannot  G. 


Peakk  O'Rilbt  et  al.  v.  Mosbs  Watbbs. 

Tbbspasb  to  Propbbty;  Liability  of  Wrongdoer  for  Damages.  0.  hired  to  A. 
a  hor^e  and  buggy.  During  the  bailment  A.  let  W.  take  the  property. 
While  in  W.'s  possession,  and  in  the  absence  of  A.,  throagh  his  (W.'s) 
reckless  driying  the  horse  ran  away,  and  both  horse  and  buggy  were  in- 
jured. Eeld,  That  W.  was  to  the  property  a  wrongdoer,  and  that  for 
the  injury  caused  to  the  property,  by  his  tortious  conduct,  the  owner 
could  maintain  an  action  against  him. 


Error  from  Davis  District  Court 

Action  by  Frank  O'JRiley^  and  John  K,  Wrighij  as  partaers, 
against  John  Anderson  and  Moses  WaierSy  claiming  (500  dam- 
ages for  injuries  to  plaintiffs'  horse  and  buggy.  The  facts 
fully  appear  in  the  opinion.  Waters  demurred  to  the  peti- 
tion, claiming  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  as  to  him.  The  district  courts  at  the  April 
Term  1876,  sustained  the  demurrer.  From  such  decision  the 
plaintifib  appeal,  and  bring  the  case  hero  on  error. 

.  McClure  ^  Humphrey ^  for  plaintiffi. 
G  ff.  Cba:,  for  defendant. 
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The  opinion  of  the  court  waa  delivered  by 

Brbwer,  J.:  Plaintifft  were  livery  men.  They  hired  a 
horse  and  buggy  to  one  Anderson,  to  drive  from  Junction 
City  to  Fort  Riley,  and  back.  Anderson,  after  driving  to 
Fort  Riley,  let  Waters  take  possession  and  'drive  back. 
While  so  doing,  through  Waters'  reckless  driving,  the  horse 
and  buggy  were  both  injured.  Was  Waters'  responsible  to 
plaintiffs?  We  think  so.  And  this  responsibility  arises,  not 
by  reason  of  the  breach  of  any  express  contract  with  the 
plaintiffs,  or  because  Waters  occupied  in  any  just  sense  the 
relation  of  servant  to  Anderson,  but  by  reason  of  the  injury 
done  to  the  property  of  plaintiflfe  by  the  wrongful  conduct  of 
Waters.  The  action  is  one  sounding  in  tort,  rather  than  in 
contract  It  may  be  true,  that  Anderson  is  also  responsible 
for  the  entire  loss,  though  himself  guilty  of  no  negligence  at 
the  immediate  time  of  the  injury,  as  it  was  a  breach  of  his 
contract  to  turn  the  property  over  to  Waters.  But  whatever 
responsibility  attaches  to  Anderson,  it  in  no  manner  releases 
Waters  from  the  consequences  of  his  own  wrong.  It  is  gen. 
erally  true,  that  a  wrongdoer  is  responsible  to  the  party  in- 
jured for  the  consequences  of  his  wrong.  Waters  was,  in 
reference  to  this  property,  a  wrongdoer.  The  plaintiffi  are 
the  parties  whose  property  his  wrong  has  injured.  They 
may  have  recourse  against  others,  but  this  in  no  manner  pre- 
vents them  from  looking  to  the  immediate  cause  of  the  in- 
jury, the  wrongdoer  himself.  The  claim  of  defendant  is, 
that  plaintiffs  can  look  alone  to  Anderson,  their  bailee,  and 
with  whom  alone  they  had  a  contract,  and  that  Anderson 
alone  can  look  to  Waters.  If  this  was  a  matter  sounding 
entirely  in  contract,  there  might  be  some  force  in  the  claim, 
and  it  might  be  that  only  the  parties  to  the  contract  were  re- 
sponsible for  any  breach.  But  the  basis  of  plaintiflb'  cause  of 
action  is  the  tort  of  Waters,  and  for  this  he  is  responsible  to 
whomsoever  it  has  injured.  The  case  oiBranfield  v.  Whipple^ 
10  Allen,  27,  is  in  point.  In  that  case  it  appeared  that  plain- 
tiflfe  hired  a  team  to  Whipple.     Whipple  let  one  Rowell  drive, 
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and  by  his  reokless  driving  the  team  was  injured.  'So  con- 
tract was  made  with  Bowell  by  plaintiffs,  though  they  knew 
of  his  driving.  Action  was  brought  against  both  Whipple 
and  Rowell,  and  it  was  sustained.  In  the  opinion  the  court 
says:  "The  answer  that  the  horse  was  immoderately  driven 
by  Rowell,  is  conclusive  of  his  liability,  but  does  not  neces- 
sarily show  that  Whipple  might  not  also  be  liable.'* 

The  decision  and  judgment  will  be  reversed,  and  the  case 
remanded  with  instructions  to  grant  a  new  triaL 

All  the  Justices  concurring. 


Wm.  H.  Ebblinq  v.  p.  H.  Kuhh. 

1.  BzcBFTiNO  TO  iNffntncmoNs;  Samng  Errors,  far  Bedew.  Where  one  of 
the  questions  in  the  case  la,  the  coiistraction  to  be  given  to  a  license,  and 
the  court  eubmits  in  its  charge  the  matter  of  constraction  to  the  jurf, 
and  at  the  close  of  the  charge  inquires  if  there  are  any  exceptions,  and 
is  answered  by  the  defendant,  '^Only  in  the  construction  of  the  license ; 
I  take  it  that  it  is  a  matter  for  the  court  to  construe  the  license/'  and  the 
record  fails  to  show  whether  the  court  changed  its  charge,  or  otherwise 
noticed  or  acted  upon  this  suggestion,  and  fails  to  show  affirmatively 
that  all  the  instructions  given  are  preserved,  and  further  recites  that  de- 
fendant excepted  to  "the  refusal  of  the  court  to  give  instructions  so 
asked  explaining  the  license,"  and  no  such  instructions  so  asked  and  re- 
fused appear  in  the  record,  hM^  th^t  the  rulings  of  the  court  are  not  so 
preserved  by  exceptions  as  to  be  available  here  for  review.  [  Wyandotte 
V.  Noble,  8-444;  Atchison  v.  King,  &-651 ;  Barlow  v.  Emmet,  1(>-85S ;  B.B.V. 
Little,  19-267;  Bard  v.  ElOon,  31-274;  Oomm'rs  v.  Boyd,  31-765.] 

2.  LicEMSB,  To  Enter  Upon  Lands,  The  respective  rights  and  liabilities  of 
land-owner,  of  licensee,  and  of  tenant  of  such  licensee,  oonsidex^,  and 
discussed. 

Error  from  Leavenworth  District  Qntrt. 

Action  by  Kuhrij  to  recover  rent  alleged  to  be  due  from 
Keding  for  the  use  and  occupation  of  a  certain  dwelling-honse 
for  the  period  of  fifteen  months,  from  1st  October  1878  to  81st 
December  1874.    The  rent  claimed  to  be  due  had  accrued  in 
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favor  of  one  Henry  Kuhn^  and  lie  had  assigned  his  claim  to 
P.  E.  Kuhn,  the  plaintiff.  Trial  at  March  Term  1876.  Ver- 
diet  and  judgment  for  plaintiff  for  I285.A9,  and  defendant 
KeeUng  brings  the  case  here. 

JD.  G.  Swam,  and  J.  W.  Migliahj  for  plaintiff  in  error. 
Jff.  M.  Herman,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J.:  This  was  an  action  to  recover  rent.  The  plain- 
tiff's assignor  testified  to  a  full,  unconditional  contract  of  lease, 
delivery  of  possession  to,  and  occupation  by,  the  tenant  The 
jury  found  in  favor  of  the  plaintiff.  Upon  this  therefore  the 
judgment  would  have  to  be  sustained. 

The  other  matters  upon  which  the  defendant,  plaintiff  in 
error,  claims  that  the  judgment  was  wrong  are  these:  The 
house,  the  subject  of  the  contract,  was  upon  the  military 
reservation  of  Port  Leavenworth.  It  was  built  in  1868  by 
the  assignor  of  the  plaintiff,  Henry  Kuhn,  and  occupied  by 
him  continuously  until  turned  over  to  the  defendant  in  Octo- 
ber 1878.  It  was  built  under  a  permit  from  the  military  au- 
thorities. And  the  defendant  claims  that  the  license  granted 
by  the  authorities  had  been  revoked,  Kuhn  notified  to  re- 
move the  building,  and  that  failing  so  to  do,  the  building  had 
become  the  property*  of  the  United  States.  Upon  the  question 
of  this  license,  the  court  left  it  to  the  jury  to  say  whether  the 
license  was  to  continue  as  long  as  Kuhn  was  in  the  employ  of 
the  government,  during  the  mere  pleasure  of  the  authorities, 
or  as  long  as  the  building  should  last.  Counsel  claims  that 
the  court  should  have  construed  the  license  itself  as  a  question 
of  law,  and  that  its  failure  so  to  do  was  error  compelling  a  re- 
versal. As  the  record  now  stands  it  seems  to  us  the  action  of 
the  court  in  this  respe-^-t  is  not  so  preserved  that  we  can  de- 
clare there  was  error.  At  the  close  of  the  charge  the  record 
shows  that  the  court  asked  the  plaintiff  if  he  had  any  excep- 
tions to  it,  and  was  answered  in  the  negative.  A  like  query 
was  put  to  the  defendant,  and  was  answered  thus:  '^  Only  in  the 
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conBtraction  of  the  liceoae;  I  take  it  that  it  is  a  matter  for  the 
court  to  construe  the  liceuBe — for  the  court  to  settle,  and  not 
the  jury.  From  the  very  nature  of  the  case,  it  must  be  such 
a  permission  as  must  be  construed  by  the  court  as  a  matter  of 
law,  and  the  court  should  determine  the  character  of  the  li« 
cense  itself."  Whether  the  court  after  this  claim  of  counsel 
was  made  recognized  its  correctness,  and  gave  further  charge 
to  the  jury,  the  record  does  not  disclose.  It  nowhere  appears 
that  all  the  instructions  are  preserved.  Further  than  that, 
the  record  reads:  ^^  To  the  refusal  of  the  court  to  give  instruc- 
tions asked  explaining  the  license,  defendant  excepted  at  the 
time,  and  excepts."  But  the  record  contains  no  instructions  so 
asked  and  refused.  We  are  not  advised  by  anything  in  it  what 
construction  the  learned  counsel  claimed  to  the  district  court 
should  be  put  upon  the  license;  nor  does  it  affirmatively  ap- 
pear that  the  court  did  not  respond  favorably  to  whatever 
claim  counsel  made  in  this  respect  *  How  then  can  we  hold 
that  it  erred  ? 

Outside  of  this  question  of  practice,  we  concur  in  the  main 
with  the  views  expressed  by  the  counsel  for  plaintiff  in  error 
in  their  brief.  Mr.  Kuhn  by  his  permit  obtained  no  interest 
in  the  soil.  The  building  was  personal  property  belonging  to 
him.  All  his  rights  arose  by  virtue  of  the  license;  and  he  who 
claims  rights  through  a  license  must  show  the  terms  and  ex- 
tent of  that  license,  or  it  will  be  held  to  be  merely  one  revoca- 
ble at  pleasure.  The  original  permit  was  not  in  evidence;  but 
in  lieu  thereof  was  a  letter  from  Gen.  Easton,  the  chief  quarter- 
master, written  sometime  two  years  thereafter,  ^stating  that  he 
had  at  the  time  given  Mr.  Kuhn  a  permit  to  build  the  house. 
There  is  nothing  in  that,  or  in  any  of  the  testimony,  from  which 
it  could  be  inferred  that  the  license  was  other  than  one  revoca- 
ble at  pleasure,  certainly  at  least  after  the  termination  of 
Euhn's  employment  in  the  government  service.  TJpon  the  rev- 
ocation of  a  license,  the  building  does  not  become  forfeited  to 
the  land-owner,  but  the  licensee  has  a  reasonable  time  in  which 
to  remove  it  from  the  premises.  What  is  such  reasonable  time, 
is  a  question  of  tekct  for  the  jury,  and  may  vary  with  the  size 
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and  condition  of  the  bnilding  to  be  removed,  the  time  of  the 
fear,  the  condition  of  the  weather,  the  distance  to  be  moved,  etc. 
The  land-owner  cannot  himself  prescribe  the  time  within  which 
the  removal  mast  be  made,  so  as  to  preclude  all  inqoiry  as  to 
its  reasonableness.  If  the  licensee  fails  to  remove  the  building 
within  such  reasonable  time,  he  will  lose  his  rights  in  it,  and 
it  will  become  forfeited  to  the  land-owner,  unless  such  failure 
to  remove  arise  from  some  fault  of  the  land-owner.  Of  course, 
if  the  latter  interfere  directly  or  indirectly  to  prevent  a  re- 
moval, he  can  claim  nothing  on  account  of  the  failure  to  re- 
move. Notwithstanding  a  revocation  of  the  license,  and  notice 
to  remove,  the  land-owner  may  consent  thereafter  to  the  build- 
ing remaining  upon  the  land,  and  to  its  lease,  or  other  use  for 
the  benefit  of  the  licensee;  and  whoever  leases  the  building 
and  obtains  possession  thereof  under  representations  that  such 
consent  has  been  obtained,  will  be  liable  to  the  licensee  for  the 
rent,  although  no  such  consent  was  in  fact  obtained,  until  at 
least  such  reasonable  time  after  the  latter  has  ascertained  the 
mistake  as  will  enable  him  conveniently  to  obtain  possession 
and  remove  the  building.  It  may  possibly  be  that  the  last 
proposition  would  uphold  the  judgment  in  this  case  upon  the 
testimony,  giving  credit  in  accord  with  the  verdict  of  the  jury 
to  the  testimony  of  Kuhn  rather  than  to  that  of  Keeling,  or  at 
least  justify  a  judgment  for  a  portion  of  the  rent  sued  for;  but 
we  need  not  definitely  determine  that  question,  as  the  matters 
heretofore  noticed  are  decisive.  Though  to  avoid  any  misun- 
derstanding  it  may  be  proper  to  say,  that  even  according  to 
Mr.  Kuhn's  testimony  the  time  for  which  he  has  recovered 
rent  was  ample  to  have  enabled  him,- after  the  discovery  of  the 
mistake,  to  have  asserted  his  rights  to  the  possession  as  against 
Keeling,  and  that  any  further  rights  he  may  have  in  the  prem- 
ises, if  any,  are  between  him  and  the  government 
The  judgment  will  be  aflirmed* 

All  the  Justices  concurring. 
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Thb  State  of  Kansas  v.  Theodore  White. 

1.  Pbivilbqbd  OoMmnfiOATTOHs;  Client  and  Attorney;  Privelege  of  Party,  «  a 
WitnesB,  A  defendant  charged  with  the  crime  of  bigamy,  being  on  the 
trial  and  testifying  in  his  own  behalf,  was  required  by  the  court  to  an- 
swer on  cross-examination  whether  he  had  not  been  consulted  or  ad- 

'  vised  by  his  counsel  in  regard  to  obtaining  a  copy  of  a  decree  of  divorce 
alleged  to  have  been  granted  prior  to  the  second  marriage,  against  the 
objection  of  such  defendant  that  the  communications  between  himself 
and  his  attorneys  were  privileged.  Hdd,  That  the  court  erred,  as  the 
defendant  had  not  referred  to  any  consultation  or  advice  in  connection 
with  his  attorneys  in  his  direct  examination,  and  that  the  eommnnicar 
iions  were  privileged.  Any  communication  which  an  attorney  is  pre- 
cluded by  statute  from  disclosing,  his  client  cannot  be  compelled  to  dis- 
close against  his  objection  of  privilege.    [  WUkins  v.  Moore,  20-d40.] 

2.  DcscHABOB  OF  JuBT,  tti  Orvmindl  AcHous;  DtsayreemtrU;  Abtenceqf  Defend" 
onL  On  a  criminal  trial  for  bigamy,  the  court  being  satisfied  that  the 
jury  could  not  agree,  discharged  them  in  the  absence  of  the  prisoner  and 
his  counsel,  after  they  had  been  together  for  deliberation  from  four 
o'clock  P.H.  to  six  t>'clock  a.h.,  and  had  the  record  show  that  the  dis- 
charge of  the  jury  was  granted  after  it  had  been  made  to  appear  to  the 
court  that  the  jury  could  not  agree  upon  a  verdict,  and  thereafter  over- 
ruled the  motion  and  plea  of  the  prisoner  interposed  for  his  release  and 
discharge  on  account  of  the  action  of  the  court  Hdd,  That  the  motion 
and  plea  were  properly  overruled. 

3.  Rbcobds;  Evidbngb;  Marriage  Licenses.  The  books  of  record  of  marriage 
licenses  kept  by  the  probate  judges  of  the  several  counties  are  evidence 
of  all  matters  required  by  the  statute  to  be  contained  therein.  IBaugh- 
man  v.  Ba/ughman,  29-285.] 

Appeal  from  WUson  District  Coitrt. 

Information  for  bigamy.  The  information  charged  that 
Whitty  being  a  married  man,  and  having  actual  knowledge 
that  he  had  a  wife,  to-wit,  one  Ella  White,  then  being  and  liv- 
ing in  the  state  of  New  York,  from  which  said  wife  he  had 
never  been  divorced,  did,  at  the  county  of  Wilson,  in  the  state 
of  Kansas,  in  the  month  of  February  1877,  unlawfully  marry 
and  take  to  wife  another  person,  to- wit,  one  Miss  M.  F;  McG., 
etc.  White  was  found  guilty,  at  the  May  Term  1877,  and  sen- 
tenced to  imprisonment  in  the  penitentiary,  and  he  now  brings 
the  case  here  for  review. 
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Chasej  Kirkpatrick  ^  Burge^  for  appellant 
WiUard  Davis^  attorney-general,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  defendant  White  was  charged  on  infor- 
mation with  the  offense  of  bigamy.  The  first  jury  impanneled 
to  try  the  cause  could  not  agree,  and  were  discharged  without 
finding  a  verdict;  and  another  jury,  before  which  the  cause 
was  tried  at  the  same  term,  rendered  a  verdict  of  guilty.  There- 
upon the  defendant  was  sentenced  to  the  penitentiary  for  the 
term  of  three  years,  and  he  now  appeals  to  this  court 

I.  The  serious  error  alleged  is,  the  action  of  the  court  in 
compelling  the  defendant  to  disclose  communicationB  between 
himself  and  his'  attorney.  Evidence  having  been  admitted 
concerning  a  divorce  having  been  granted  between  the  pris- 
oner and  his  first  wife,  in  the  state  of  Kew  York,  prior  to  the 
second  marriage,  the  defendant,  testifying  in  his  own  behalf 
was  required  by  the  court  to  answer,  on  cross-examination,  "if 
he  had  not  been  consulted,  or  advised  by  his  counsel  in  regard 
to  obtaining  a  copy  of  such  decree."  Objection  was  duly  made 
to  the  qi^estion  on  the  ground  that  the  communications  between 
counsel  and  client  were  privileged;  but  the  court  overruled  the 
objection,  and  in  so  doing  committed  material  error.  The  de- 
fendant in  fully  answering  the  question  gave  the  advice  of  one 
of  his  lawyers  to  him.  The  statute  provides  that  an  attorney 
shall  be  incompetectt  to  testify  concerning  communications 
made  to  him  by  his  client  in  that  relation,  or  his  advice  there- 
on, without  the  client's  consent.  This  statute  would  be  of  no 
utility  or  benefit,  if  the  client  could  be  compelled,  against  his 
consent,  to  make  such  disclosures.  It  would  be  absurd  to  pro- 
tect by  legislative  enactment  professional  communications,  and 
to  leave  them  unprotected  at  the  examination  of  the  client.  In 
such  an  event,  in  all  civil  actions,  the  confidential  statements 
of  client  and  counsel  would  be  exposed,  and  likewise  the  same 
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would  occur  in  all  crimiDal  actions  where  the  defendant  should 
'  testify.  The  aathorities  are  otherwise.  The  true  view  seems 
to  be,  that  communications  which  the  lawyer  is  precluded  from 
disci  osingy  the  client  cannot  be  compelled  to  disclose.  This 
privilege  is  essential  to  public  justice,  for  did  it  not  exist  no 
man  wonld  dare  to  consult  a  professional  adviser,  with  a  view 
to  his  defense,  or  to  the  enforcement  of  his  rights.  Whar.  on 
Ev.,  §588;  Hemenway  v.  Smith,  28  Vt  701;  Games  v.  Platt^  15 
Abb.  Pr.,  (N.  S.)  887;  MerrU  v.  Morgan,  21  Wend.  467;  WUr 
liams  V.  FUch,  18  N.  Y.  546-550;  Briiton  v.  Larenz,  45  K  Y. 
61-59;  JSiffler  v.  Reyher,  48  Ind.  112;  1  Greenl.  on  Ev.,  §§286- 
240.  It  is  urged  against  a  reversal  of  the  judgment  that  the 
question  might  have  been  answered  by  "yes,"  or  "no,"  and 
that  the  advice  or  conversation  testified  to  was  not  very  mate* 
rial,  and  could  not  have  been  prejudicial  to  the  rights  of  the 
defendant  We  answer  that  the  district  court  violated  a  very 
important  rule  of  evidence,  and  forced  the  disclosure  of  privi- 
leged communications  in  a  criminal  case  where  the  liberty  of 
the  defendant  was  at  stake;  and  we  will  not  stop  to  weigh  the 
effect  of  the  answer,  or  determine  how  far  the  rights  of  the 
prisoner  were  sacrificed.  It  is  very  important  to  public  inter- 
ests that  the  purpose  of  the  statute  as  to  such  communications 
should  be  maintained  in  all  its  rigor.  It  is  the  best  rule. 
Obsta  principiis.  If  a  client  sees  fit  to  be  a  witness,  he  makes 
himself  liable  to  a  full  cross-examination.  But  in  this  case  the 
defendant  did  not,  in  his  direct  examination,  refer  to  his  coun- 
sel, or  any  conversation  with,  or  advice  from  them;  and  the 
question  was  inexcusable.  This  conclusion  disposes  of  the  case 
in  this  court,  but  as  some  other  questions  are  presented  in  the 
brieft  of  counsel,  we  briefly  give  our  views  of  two  of  them 
which  may  upon  a  new  trial  again  demand  the  attention  of  the 
district  court. 

11.  Error  is  alleged  in  the  discharge  of  the  jury  on  the  4th 
of  May  1877,  from  ftirther  consideration  of  the  cause,  in  the 
absence  of  the  defendant  and  his  counsel.  It  appears  that  the 
jury,  in  the  charge  of  the  bailiff  of  the  court,  were  out  delib- 
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erating  in  the  oase  after  the  cause  had  been  duly  submitted  to 
them  fourteen  hours — from  four  o'clock,  p.  m.  of  May  3d  to' 
BIX  o'clock,  A.  M.  May  4th — and  the  record  shows  that  they 
were  discharged  because  it  appeared  to  the  court  that  the  jury 
could  not  agree.  While  it  is  true  that  the  court  should  not 
have  had  the  jurors  called  into  the  court-room  and  discharged 
in  the  absence  of  the  defendant  and  his  counsel,  the  error  Qpm- 
mitted  thereby  was  an  immaterial  one,  and  for  which  this 
court  would  not  reverse  the  judgment.  Neither  should  the 
motion,  nor  the  plea  in  bar  filed  by  the  defendant  have  been 
sustained  on  account  of  such  action.  The  irregularity  of  the 
court  consisted  in  taking  action  in  the  absence  of  the  prisoner, 
and  his  counsel,  not  in  the  fact  that  the  jury  were  discharged 
after  it  had  been  made  to  appear  to  the  court  that  they  could 
not  agree  upon  a  verdict,  and  after  a  finding  and  entry  of  this 
fact  were  duly  miECde  a  matter  of  record.  The  court  had  a 
right  to  discharge  the  jury  after  they  had  been  kept  together 
until  it  satisfactorily  appeared  that  there  was  no  probability  of 
their  agreeing.  Gen.  Stat.  ch.  80,  civil  code,  §  281 ;  and  ch.  82, 
criminal  code,  §  208.  In  the  case  of  the  UnUed  States  v.  PereZy 
9  Wheaton,  579,  it  was  held  that  the  court  had  the  right  to  or- 
der the  discharge  of  the  jury;  and  the  security  which  ihe  pub- 
lic have  for  a  faithful,  sound  and  conscientious  exercise  of  this 
discretion  rests  in  this,  as  in  other  cases,  upon  the  responsi- 
bility of  the  judge,  under  his  oath  of  ofiSce.  And  it  is  held 
by  all  the  federal  courts,  and  the  courts  of  Massachusetts, 
New  York,  Illinois,  Kentucky,  Mississippi,  Iowa,  and  some 
other  states,  that  where  the  jury  have  deliberated  so  long 
without  finding  a  verdict  as  to  preclude  a  reasonable  expecta- 
tion that  they  will  agree,  unless  compelled  to  do  so  by  famine 
or  exhaustion,  they  may  be  discharged,  if  the  record  shows  the 
necessity  for  such  action,  without  the  consent  of  the  defend- 
ant, and  the  prisoner  be  tried  by  another*  jury.  In  The  State  p. 
Vaugharif  29  Iowa,  286,  it  was  held  in  a  case  very  similar  to 
this,  that  the  defendant  should  have  been  present  at  the  time 
the  court  discharged  the  jury,  but  as  the  defendant  if  present 
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could  only  have  objected  to  the  action  of  the  court,  and  mnoe 
Buch  objection  would  and  must  have  been  unavailing,  no  prej> 
udice  could  have  resulted  from  his  absence,  and  hence  such 
action  of  the  court  would  not  operate  to  reverse  the  case,  or 
discharge  the  prisoner. 

IIL  As  tending  to  prove  the  second  marriage  of  the  appel- 
lant,  and  that  it  was  celebrated  in  Wilson  county,  the  state 
offered  in  evidence,  against  the  objections  of  the  appellant, 
the  records  of  the  probate  court  of  Wilson  county,  containing 
a  copy  of  the  marriage  license  issued  Feb.  25th  1877,  by  the 
probate  judge  of  said  county  to  the  appellant,  and  authorizing 
him  to  be  joined  in  marriage  to  one  Miss  Martha  F.  McGray, 
together  with  the  copy  of  the  return  indorsed  on  the  license, 
showing  that  the  marriage  was  solemnized  in  said  county  on 
the  27th  of  February  1877  by  one  James  A.  Hunter.  The  law 
makes  it  the  duty  of  the  probate  judges  to  correctly  record 
such  licenses,  and  returns,  and  provides  a  severe  penalty  for 
neglecting  so  to  do';  and  further  provides  that  the  books  of 
record  of  marriage  licenses  kept  by  the  probate  judges  of  the 
several  counties  shall  be  evidence  in  all  courts.  Gen.  Stat  561, 
ch.  61,  §§  6,  7,  and  11.  As  the  probate  judge  of  Wilson  county 
produced  the  books  of  record  of  his  office,  and  duly  identiiSed 
the  same,  the  court  properly  admitted  the  records  in  evidence. 
The  law  seems  to  have  been  strictly  complied  with,  and  as  the 
original  records  were  introduced,  no  copy  thereof  was  needed 
nor  was  any  certificate  or  seal  of  the  probate  judge  necessary 
to  be  attached  thereto  to  make  them  admissible  as  evidence. 
Neither  was  the  return  of  the  person  performing  the  marriage 
ceremony  invalid,  because  it  did  not  show  on  its  face  that  the 
person  whose  name  was  subscribed  to  it  was  a  person  author- 
ized by  the  statute  to  perform  such  ceremony.  The  defendant 
should  have  been  identified  as  the  person  to  whom  the  license 
was  issued  to  make  the  same  admissible,  if  he  obtained  it  in 
person. 

For  the  error  committed  in  the  action  of  the  court  in  com- 
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pelling  the  disolosare  of  the  oommnnicatioiis  between  the  de> 
fendant  and  his  attorney,  the  judgment  is  rayersed,  and  the 
action  remanded  for  a  new  triaL 

All  the  Jostioes  oonoorringt 
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JANUARY  TERM,  1S78, 


PRESENT: 

Hon.  albert  H.  HORTON,  Chibp  Justicb. 

Hon.  DANIEL  M.  VALENTINE,)  .^„^^^^^,  T™Tn«. 

Hon,  DAVID  J.  BREWER,         '|AfiBOOiATB  Jubtxobs. 


B.  A.  LiTowiOH  v.  Blanohb  Litowioh. 

L  FoBXiaN  JuDOMBNT,  OB  Dbcbxs,  Whm  Void;  Uah  Divorce,  A  Judgment 
rendered  by  a  probate  court  of  Utah  territory,  attempting  to  dissolve  the 
marriage  relation  existing  between  a  husband  and  wife  who  had  neither 
of  them  ever  resided  there  or  been  within  the  territory,  and  being  ren* 
dered  without  any  actual  notice  to  the  wife,  is  void  absolutely  and  en* 
tirely  for  wunt  of  Jurisdiction  in  the  court  to  render  such  a  judgment. 

t, And  where  the  judgment  in  such  a  case  does  not  appear  to  be 

void  upon  its  Ikce,  it  may  be  shown  to  be  void,  in  Kansas,  by  evidence 
oKunde.  [J2.  B.  v.  Streeter,  8-183;  Kay  v.  WaUer,  28-115;  Moitin  v.  Gray, 
19-461 ;  Brinhman  v.  Shaffer,  23-581 ;  Chamben  v.  Bridge  Cb.,  16-270.] 

t.  Alimont  ;  Residence  of  W\fe;  Action.  A  wife  may  commence  and  main* 
tain  an  action  in  Kansas  for  alimony,  without  having  been  a  resident  of 
the  state  for  the  whole  of  the  year  next  preceding  the  commencement 
of  such  action. 

4. AKmony,  and  8uiU  Money,  Pendente  Lite,    Upon  a  motion,  in  such 

an  action,  for  alimony  pendente  lUe,  (including  salt  money,)  the  merits  of 
the  action  are  not  involved  any  further  than  is  necessary  for  the  purpose 
of  ascertaining  whether  the  plaintiff  is  or  is  not  prosecuting  her  action 
in  good  fidth.  Her  petition  should  state  a  cause  of  action ;. and  it  should 
then  be  made  to  appear,  prima  fade,  by  evidence  or  by  the  admissions  of 
the  parties,  that  the  parties  were  husband  and  wife,  that  the  wife  needed 
wMmony  pendente  Ute,  that  she  was  prosecuting  her  action  in  good  fkith; 
and  evidence  might  also  be  introduced  to  show  the  pecuniary  and  social 
condition  of  the  parties,  and  the  probable  expenses  of  the  litigation,  for 
the  purpose  of  determining  the  amount  of  alimony  (indnding  suit 
money)  to  be  allowed  the  wife  during  the  pendency  of  the  action. 
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ErrofT  from  Saline  Disttict  Cowrt. 

In  an  action  against  her  husband,  B.  A.  Litowich^  and  two 
others,  as  defendants,  Mrs.  Blanche  Litowich^  as  plaintiff,  ob- 
tained an  order  directing  her  said  husband  to  pay  a  certain 
sum  for  her  support  pending  the  action,  and  for  the  expenses 
of  the  suit,  and  an  order  restraining  her  husband  and  EcL 
Wittmany  one  of  said  defendants,  from  conveying  or  disposing 
of  certain  property.  These  orders  were  granted  Slst  August 
1877^  at  chambers.  Defendants  Litowich  and  WiUnum  appeal, 
and  bring  the  case  here  on  error. 

John  FosieVy  for  plaintifis  in  error. 
jr.  Q.  MofdeTy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J.:  This  was  an  action  brought  by  Blanche 
Litowich,  against  B.  A.  Litowich,  Ed  Wittman,  and  Ray  Hol- 
lingsworth,  for  the  purpose  of  obtaining  alimony  from  said 
Litowich,  her  alleged  husband,  and  of  restraining  all  the  de- 
^^^^^^^^^  fendants  from  selling  or  disposing  of  the  property 
the  0M».  Qf  i^Qj,  Q^\^  alleged  husband.  At  the  time  of  the 
commencement  of  this  action  the  plaintiff  obtained  an  order 
from  the  judge  of  the  court  below,  at  chambers,  granting  to 
her,  as  alimony  pendente  lite^  (using  the  word  alimony  in  a  broad 
sense,  including  suit  money,)  $100  for  attorney-fees  and  ex- 
penses of  the  suit,  and  $100  for  her  support,  and  restraining  the 
defendants  from  disposing  of  any  of  her  husband's  property 
except  ''in  the  due  course  of  their  trade  and  business  as  mer- 
chants in  the  town  of  Salina."  Afterward  the  defendants 
moved  to  vacate  said  order.  Pending  thi§  motion,  the  plain- 
tiff moved  for  an  attachment  against  said  Litowich,  requiring 
him  to  answer  for  an  alleged  contempt  in  not  obeying  said 
order  with  respect  to  the  payment  of  alimony.  By  consent  of 
parties  these  two  motions  were  heard  together,  and  at  the 
same  time.  It  would  also  seem  that  the  judge  of  the  court 
below  also  heard  still  another  motion  at  the  same  time,  made 
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by  the  plaintiff  for  additional  alimony.  A  vast  amount  of  evi- 
dence was  introduced  upon  the  hearing  of  these  motions,  and 
upon  this  evidence  the  judge  vacated  said  order  with  respect 
to  HoUingsworth,  and  after  modifying  such  order  in  some  par- 
ticulars with  respect  to  the  other  two  defendants  continued  it 
in  force  substantially  as  to  them.  The  judge  refused  to  grant 
the  attachment  asked  for  by  the  plaintiff,  and  refused  to  give 
her  any  additional  alimony.  Defendants  Litowich  and  Witt- 
man  excepted  to  the  rulings  of  the  judge  of  the  court  below 
against  them.  They  also  moved  for  a  rehearing  of  their  mo- 
tion to  vacate  said  order,  which  motion  was  also  overruled, 
and  they  duly  excepted;  and  they  now  bring  the  case  to  this 
court  for  review. 

While  the  judge  of  the  court  below  may  have  committed 
some  immaterial  errors,  we  cannot  say  that  he  committed  any 
substantial  error.  It  would  seem  to  us  that  alimony  pendente 
lite  should  have  been  allowed  in  this  case;  and  we  cannot  say 
1.  uuhdiTonM*  ^^^  $200,  including  suit  money,  was  too  much. 

£ini%ttn"  -A.nd  we  also  think,  that  under  the  circumstances 
of  this  case  the  injunction  pendente  lite  was  also 
proper.  That  the  said  B.  A.  Litowich  and  Blanche  Litowich 
were  married  to  each  other  on  March  26th  1876,  and  that  they 
remained  husband  and  wife  from  that  time  up  to  April  5th 
1877,  is  admitted  by  all  the  parties.  The  plaintiff  claims  that 
she  still  remains  the  wife  of  said  B.  A.  Litowich.  But  the 
defendants  claim  that  on  the  5th  of  April  1877,  the  said  B.  A. 
Litowich  was  divorced  from  the  plaintiff,  and  that  the  mar- 
riage relation  then  existing  between  them  was  wholly  severed 
and'  dissolved.  And  to  prove  such  divorce,  the  defendants  in- 
troduced in  evidence  a  duly-certified  copy  of  a  judgment  ren- 
dered by  the  probate  court  of  Davis  county,  Utah  territory, 
purporting  to  grant  such  divorce.  This  judgment  shows  upon 
its  face  that  there  had  been  '^  pleadings,"  and  a  ^'  summons," 
and  "service  of  summons,"  and  "proof"  in  the  case  in  which 
it  was  rendered;  and  yet  no  such  pleading,  or  summons,  or 
service,  or  proof,  was  introduced  in  evidence  on  the  hearing  of 
the  motions  in  this  case.     The  judgment  upon  its  face  seems 
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to  be  valid;  but  whether  it  would  still  appear  to  be  valid  if  the 
whole  of  the  record  of  the  case  in  which  it  was  rendered  had 
been  introduced  in  evidence,  we  cannot  tell.  But  from  evi- 
dence dehors  the  record  we  know  that  said  judgment  is  void 
absolutely  and  entirely.  It  was  rendered  wholly  without  juris- 
diction. The  parties  thereto,  B.  A.  Litowich  and  Blanche 
Litowich,  were  married  in  Kansas.  They  resided  together  in 
Salina,  Kansas,  up  to  the  8th  of  January  1877,  when  Mrs.  Lito- 
wich went  to  her  mother's  at  Atlantic  City,  N.  J.,  expecting 
her  husband  soon  to  sell  his  property  in  Kansas  and  follow  her. 
Afterward  he  did  sell  said  property,  (the  sale  however  was 
probably  a  sham  sale,)  and  then  on  the  5th  of  March -1877, 
leaving  Salina,  went  to  Denver,  to  Cheyenne,  and  to  Chicago, 
Dl.,  where  he  employed  a  lawyer,  (A.  J.  Dexter,  by  name,)  to 
procure  a  divorce  for  him.  This  lawyer  procured  said  Utah 
divorce.  Neither  of  the  parties  had  ever  resided  in  Utah, 
neither  of  them  had  ever  been  there.  And  neither  of  them 
had  ever  had  any  expectation  of  residing  there.  After  procur- 
ing said  divorce  said  B.  A.  Litowich  returned  to  Salina  by  way 
of  Kansas  City,  reaching  Salina  on  the  14th  of  April  1877. 
He  then  repurchased  his  former  interest  in  a  mercantile  estab- 
lishment located  at  Salina,  and  is  now  residing  there  and  doing 
business  there  as  a  merchant.  On  the  same  day  that  he  re- 
turned to  Salina  he  wrote  to  his  wife  concerning  said  divorce, 
and  this  was  the  first  notice  that  she  ever  received  from  any 
source  that  he  had  any  intention  or  desire  to  procure  a  divorce. 
The  letter  is  as  follows: 

Salina,  Kansas,  Apbil  14, 1877. 

Mrs.  Blanohb:  I  received  your  letter.    I  just  got  to  Salina. 

I  am  living  in  Chicago,  HI.,  and  think  to  go  back  Siere  soon.    I 

shall  not  remain  in  Salina  only  two  davs  longer.     I  have  sued 

ou  for  a  divorce  at  Chicago.    Would  have  notified  you  before, 

ut  was  not  sure  where  you  were.     Don't  write  to  me  any 

more.    Try  and  think  of  some  one  else. 

Bespectfiilly,        B.  A.  Litowich. 

Mrs.  Litowich,  having  learned  that  her  husband  had  re- 
mained at  Salina,  subsequently  returned,  and  on  Slst  August 
1877  she  commenced  this  action  for  alimony.     We  think  that 
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said  partieB  B.  A.  and  Mrs.  Litowich  were  still  husband  and 
wife  when  this  action  was  commenced,  and  are  now  husband 
and  wife.  Said  Utah  judgment,  being  void  for  want  of  juris- 
diction, did  not  change  their  matrimonial  status,  nor  affect 
any  of  their  rights  with  respect  to  each  other.  That  a  judg- 
ment rendered  without  jurisdiction  is  void,  we  have  assumed 
as  settled  law.  And  the  supreme  court  of  Indiana  has  recently 
decided  that  a  judgment  granting  a  divorce  rendered  by  a 
probate  court  in  Utah,  upon  jurisdictional  facts  and  circum- 
stances almost  precisely  like  those  upon  which  the  present 
judgment  was  rendered,  was  a  judgment  rendered  without 
jurisdiction  and  consequently  void.  {JSbad  v.  The  Siaie^  6  Cent 
Law  Jour.  86.)  And  this  decision  of  the  supreme  court  of 
t-wuiofjari*.  Indiana,  is  in  accordance  with  the  unbroken  cur- 
£%?w^^  rent  of  authority.  (2  Bishop  Marriage  &  Divorce, 
auond*.  §144.)  And  where  the  judgment  granting  the 
divorce  does  not  appear  to  be  void  upon  its  &ce,  it  may  be 
shown  to  be  void  by  evidence  aliunde.  {Hoffman  v.  Hoffman^ 
46  N.  T.  80,  88;  Kerr  v.  Kerr,  41  N.  T.  272;  Borden  v.  FOeh, 
16  Johns.  121,  141;  Leith  v.  LeUh,  89  N.  H.  20;  PoUard  v. 
Wegener,  18  Wis.  669,  676.)  And  indeed,  any  judgment  from 
a  sister  state,  void  for  want  of  jurisdiction,  may  be  shown  to 
be  void  in  any  proceeding,  direct  or  collateral,  and  by  evi- 
dence dehors  the  record,  provided  that  the  record  itself  does 
not  show  the  invalidity  of  the  judgment  upon  its  &ce. 
{Thompson  v.  Whitman^  18  Wall.  467;  Knowles  v.  Gaslight  Co., 
19  Wall.  68;  Bape  v.  Heaton,  9  Wis.  828,  882;  Prke  v.  Ward, 
26  K  J.  L.  (1  Dutch.)  226;  Aldrich  v.  Kinney,  4  Conn,  880; 
Starbiick  v.  Murray,  6  Wend.  148,  156;  Shumway  v.  StiUman, 
6  Wend.  447,  462;  HaU  v.  Williams,  6  Pick.  282,  287;  Carletcn 
V.  Bickford,  18  Gray,  691;  Pollard  v.  Baldwin,  22  Iowa,  828; 
Norwood  V.  Cobb,  16  Texas,  600;  same  case,  24  Tezas,  661.)  In 
Ohio  it  has  been  held  that  even  if  the  foreign  judgment  grant- 
ing a  divorce  to  the  husband,  without  jurisdiction  of  the  wife, 
and  while  she  resided  in  Ohio,  were  sufficient  to  dissolve  the 
marriage  relation,  still  that  such  a  judgment  would  not  be  any 
bar  to  an  action  afterward  brought  by  the  wife  in  Ohio  against 
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her  said  boBband  to  procure  alimony.  {Cox  r.  Coz^  19  Ohio  St. 
502,  and  20  Ohio  St  439.) 

The  defendants  claim  that  the  plaintiff  cannot  maintain  this 
action  because  she  was  not  an  actual  resident,  in  good  faith,  of 
this  state  for  one  year  next  preceding  the  filing  of  her  petition 
for  alimony  in  this  case,  and  cite  as  authority  therefor  sections 
640  and  649  of  the  civil  code.  (Gen.  Stat.  757, 759.) 
'*  4t2yi  5Lu*'    Now  except  for  the  absence  of  the  plaintiff  from 

denot  of  wife.  ^  ^ 

8th  January  1877  to  28th  August  1877,  while  she 
was  visiting  her  mother  at  Atlantic  City,  N.  J.,  and  except  for 
the  absence  of  the  defendant  from  5th  March  1877  to  14th 
April  1877,  while  he  was  traveling  and  procuring  his  ssdd 
Utah  divorce,  etc.,  both  parties  were  ^actual  and  boTia  fide  resi- 
dents of  the  state  of  Kansas  for  much  more  than  one  year 
next  preceding  the  commencement  of  this  action.  They  were 
both  residents  of  Kansas  prior  to  said  absence,  and  were  both 
residents  when  this  action  was  commenced.  But  for  the  pur- 
poses of  this  case  we  will  suppose  that  neither  of  the  parties 
was  a  resident  of  Kansas  for  the  whole  of  the  year  next  pre- 
ceding the  commencement  of  this  action:  then  may  the  plain- 
tiff maintain  this  action?  We  think  she  may.  The  statute 
provides  that,  "  The  wife  may  obtain  alimony  from  the  hus- 
band without  a  divorce,  in  an  action  brought  for  that  purpose 
in  the  district  court,  for  any  of  the  causes  for  which  a  divorce 
may  be  granted."  (Code,  §  649.)  There  is  no  statute  requiring 
that  either  party  shall  be  a  resident  of  the  state  of  Kansas  in 
order  that  the  action  for  alimony  may  be  maintained;  and  the 
statute  requiring  a  residence  for  one  year  on  the  part  of  "  the 
plaintiff  in  an  action  for  divorce,^'  does  not  apply  in  an  action 
for  alimony.  Residence  forms  no  part  of  *'any  of  the  causes  for 
which  a  divorce  may  be  granted; "  nor  is  it  mentioned  in  the 
statute  among  such  causes.  (See  §689,  civil  code.)  The 
^^  causes^  for  which  a  divorce  may  be  granted,"  are  all  sup- 
posed to  be  founded  upon  tarongSy  and  not  upon  meritorious 
conduct. 

The  defendants  claim  that  the  judge  below  erred  in  refus- 
ing to  permit  them  to  go  into  the  merits  of  the  case,  and  to 
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show  that  the  allegations  of  the  plaintiff's  petition  were  false. 
We  do  not  think  however  that  any  substantial  error  was  com- 
mitted in  this  respect.    Upon  a  motion  for  alimony 
^  fo?^!>n?     pendente  liie.  the  merits  of  the  action  are  not  in- 

pendente  lit*. 

volved  any  further  than  is  necessary  for  the  pur- 
pose of  ascertaining  whether  the  plaintiff  is  or  is  not 
prosecuting  her  action  in  good  faith.  (2  Bishop  Mar.  and 
Div.,  §§884,  406a,  407.)  Her  petition  should  state  a  cause  of 
action;  and  it  should  then  be  made  to  appear,  prima  facie  at 
least,  by  evidence,  or  by  the  admission  of  the  parties,  that  the 
parties  were  husband  and  wife,  that  the  wife  needed  alimony 
pendente  liUy  and  that  she  was  prosecuting  her  action  in  good 
faith;  and  evidence  might  also  be  introduced  to  show  the  pe- 
cuniary and  social  condition  of  the  parties,  and  the  probable 
expenses  of  the  litigation,  for  the  purpose  of  determining  the 
amount  of  alimony  (including  suit  money)  to  be  allowed 
pendente  lite.  All  these  things  we  think  were  sufficiently  shown 
to  entitle  the  plaintiff  to  the  alimony  allowed  her.  The  causes 
alleged  for  the  permanent  alimony  were  "extreme  cruelty," 
and  "gross  neglect  of  duty." 

We  do  not  wish  to  say  anything  now  concerning  the  merits 
of  the  action.  The  judge  below  may  have  committed  some 
errors  in  allowing  B.  A.  Litowich  to  be  cross-examined  upon 
matters  not  given  in  evidence  in  his  examination  in  chief,  but 
if  so  the  errors  were  wholly  immaterial.  Strike  out  all  of  the 
testimony  of  Litowich  so  given,  and  still  the  same  result  would 
necessarily  follow.  Strike  it  all  out,  and  still  there  would  be 
ample  evidence  to  show  that  said  Utah  divorce  was  rendered 
without  jurisdiction,  and  is  therefore  void. 

We  cannot  say  from  the  record  brought  to  this  court  that 
the  judge  below  erred  in  receiving  in  evidence  the  above- 
quoted  letter.  After  an  instrument  in  writing  is  offered  in 
evidence,  and  before  it  is  received,  the  adverse  party  is  entitled 
^  to  an  inspection  thereof.  We  cannot  say  from  the  record  that 
the  judge  below  disregarded  this  rule;  but  even  if  he  did,  we 
cannot  see  in  this  particular  case  how  it  could  have  worked 
any  injury  to  the  defendants. 
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It  not  appearing  that  the  district  judge  oommitted  any  sab- 
stantial  error,  his  orders  granting  alimony^  eta,  mnst  be 
affirmedi 

All  the  Justices  concurring. 


John  J.  Mastiv  v.  Barzillai  Grat  et  oL 

JmuBDiCTioK  OF  Pxbsok;  JuDomDiT;  When  Faim  Return  qf  Service  Mag  U 
Impeached,  In  an  action  to  recover  poasesrioii  of  real  propertji  it  waa 
Bbown  that  the  plaintiff's  title  waa  foanded  apon  a  eheriff'a  deed  made 
in  pursuance  of  a  sheriff's  sale  on  an  execution  issued  by  the  clerk  of  the 
district  court  on  a  transcript  of  a  judgment  of  a  justice  of  the  peace  filed 
in  said  clerk's  office,  which  judgment  was  rendered  on  defiuilt  against 
J.H.B.,  the  then  owner  of  the  land  in  controveFsy,  on  a  constahle's  re- 
turn of  service  of  summons,  which  return  stated  that  said  writ  was 
"executed  on  the  15th  December  1860,  by  leaving  a  certified  copy  at  the 
usual  place  of  residence"  of  said  J.H.B.  The  district  court  permitted 
the  defendant  to  impeach  said  deed  Judgment,  and  constable's  return,  by 
showing  that  the  said  return  waa  fidse,  that  the  said  J.H.B.  was  not  at 
the  time  a  resident  of  Kansas,  that  she  had  no  residence  in  Kansas,  and 
was  not  herself  in  Kansas,  but  at  that  time,  and  for  a  long  time  before 
and  afterward,  she  resided  and  was  herself  personally  in  the  Indian  Ter- 
ritory. Hdd,  That  the  court  in  this  did  not  commit  error.  IMcNeiU  n 
EdU;  24-110  J  Kay  v.  WaUer,  28-115;  BuOer  v,  Craig,  29-207;  Perry  V.ILR, 
29-424;  Brinkman  v.  Shaffer,  23-531;  iJeynoW»  tr.  Ffemin^,  30-1 11;  Homou 
V,  WolcoU,  19-208;  Meixell  v.  Kirkpalriek,  28-316;  Bueenbark  «.  Bueenbark^ 
33-578.] 

Error  from  Wyandotte  District  Court 

Ejecthbnt  brought  by  Mastin^  as  plaintiff,  against  Orta/  and 
two  others  as  defendants.  Gray*8  co-defendants  were  tenants, 
holding  under  him.  Mastin  claimed  title  in  fee  to  the  land 
sued  for,  and  claimed  the  right  of  possession.  Orojf  admitted 
possession  in  himself,  and  claimed  as  purchaser  from  the  origi- 
nal owne^     All  the  facts  are  stated  in  the  opinion.     Trial  at 
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the  April  Term  1876.    Judgment  for  defendants,  and  pldntifi 
tarings  the  case  here. 

jR  M.  Black,  and  2>.  B.  HadUy,  for  plaintiff. 
B.  Orayj  defendant,  for  himself. 

The  opinion  of  the  court  was,  delivered  hy    . 

Valbntinb,  J. :  This  was  an  action  in  the  nature  of  eject- 
ment. The  plaintiff  claims  title  to  the  land  in  controversy, 
under  a  sheriff's^  deed,  purporting  to  convey  such  land  from 
one  Jane  Hicks  Brown,  the  judgment-debtor,  to  one  of  the 
persons  under  whom  the  plaintiff  claims.  The  defendant  Oray 
claims  title  under  a  deed  executed  by  said  Jane  Hicks  Brown 
herself.  The  midn  question  in  the  case  is,  whether  said 
sheriff's  deed  is  valid  or  not  But  involved  in  this  question 
are  these  other  questions:  Can  a  constable's  return  of  service 
on  an  original  summons  in  a  justice's  tourt,  and  all  subsequent 
proceedings  founded  thereon,  including  a.  sheriff's  deed,  be 
impeached  in  an  action  in  the  nature  of  ejectment  by  evidence 
aliunde  showing  said  constable's  return  to  be  &lse,  and  showing 
that  the  defendant,  in  the  justice's  court,  never  in  fact  had  any 
notice  of  the  pendency  of  the  suit  in  such  court? 

It  appears  from  the  record  in  this  case  that,  on  the  15th  of 
December  1860,  one  S.  P.  Bartlett  commenced  an  action  in  a 
justice's  court,  in  Wyandotte  county,  on  two  promissory  notes 
against  said  Jane  Hicks  Brown.  A  summons  was  duly  issued 
by  the  justice  and  delivered  to  H.  H.  Sawyer,  constable.'  After- 
ward  the  constable  returned  the  same  with  the  following  in- 
dorsement thereon,  to-wit:  ^<  Executed  on  the  15th  December 
1860,  by  leaving  a  certified  copy  at  the  usual  place  of  residence 
of  the  within  named  defendant,  Jane  Hicks  Brown. — ^H.  H* 
Sawyer,  constable."  Jane  Hicks  Brown  made  no  appearance 
in  the  justice's  court;  and  therefore  the  justice  at  the  proper 
time  rendered  judgment  against  her  by  de&ult  for  $88.85  and 
costs.  A  transcript  of  this  judgment  was  duly  filed  in  the  dis- 
trict court,  execution  was  issued  thereon,  said  land  was  sold 
under  l!h^  same^  the  sale  was  duly  confirmed  by  the  district 
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court  The  sheriff  then,  on  March  25th  1865,  executed  a  deed 
for  the  land  to  the  purchaser,  which  deed  was  duly  recorded 
February  1st  1866.  The  purchaser  took  possession  of  the 
land  under  his  deed,  and  he  and  those  holding  under  him  con- 
tinued to  hold  the  possession  thereof  until  in  1871,  when  B.  H. 
Tertelling  the  then  holder  of  said  land  under  said  sheriff's 
deed,  having  mortgaged  the  land  to  the  plaintiff  in  this  case, 
and  having  become  a  bankrupt,  abandoned  the  land,  and  Bar- 
zillai  Gray,  the  holder  of  the  adverse  tit^e,  took  possession 
thereof.  The  land  was  sold  under  the  baiiKruptcy  proceedings 
against  Tertelling,  and  Mastin,  the  plaiutiif  in  this  action,  be- 
came the  purchaser  for  the  purpose  of  obtaining  payment  of 
his  said  mortgage.  He  received  his  deed  from  the  assignee  in 
bankruptcy  on  the  80th  of  August  1872.  Now  if  said  sheriff's 
deed  is  valid,  then  the  land  in  controversy  belongs  to  the 
plaintiff  Mastin;  but  if  it  is  not  valid,  then  the  land  belongd 
to  defendant  Gray;  and  the  whole  question  depends  upon  the 
validity  or  invalidity  of  said  constable's  return.  It  also  appears 
from  the  record  in  this  case  that  Jane  Hicks  (that  was  her 
midden  name)  was  a  Wyandotte  Indian  woman.  In  the  spring 
of  1860,  she  resided  in  Wyandotte  county,  in  this  state,  with  a 
Wyandotte  Indian  man  by  the  name  of  Leander  Brown. 
Whether  they  were  married  or  not,  is  not  shown.  During 
that  spring  they  had  a  misunderstanding,  and  Jane  Hjcks  left 
Brown  and  went  to  the  Indian  Territory  to  reside.  Afterward 
Brown  married  another  woman,  with  whom  he  lived  for  seven 
years;  but  in  1869  he  commenced  to  live  with  Jane  Hicks 
again.  Jane  Hicks  remained  in  the  Indian  Territory  during 
the  whole  of  the  remainder  of  the  year  1860,  after  she  first 
went  there,  and  she  had  no  residence  in  Kansas  after  the 
spring  of  1860.  Therefore  the  return  of  the  constable,  that 
he  served  said  summons  on  the  16th  of  December  1860,  "by 
leaving  a  certified  copy  at  the  usual  place  of  residenee"  of  said 
Jane  Hicks  Brown,  cannot  be  true.  He  probably  left  the  copy 
at  the  residence  of  said  Leander  Brown,  but  whether  he  did  or 
not,  is  not  shown  by  the  record. 
We  now  come  to  the  question  whether  said  constable's  re- 
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turn,  and  the  subsequent  proceedings  founded  thereoD^  inelud- 
iDg  the  sheriff's  deed,  can  be  impeached  in  this  action  by 
evidence  aliunde.  A  sheriff's  deed  founded  on  a  void  judg- 
ment is  of  course  void.  North  v.  MocTCy  8  Kas.  143*;  Shields  v. 
Miller y  9  Eas.  890.  A  judgment  rendered  without  jurisdiction 
is  void.  Butcher  v.  Bank^  2  Kas.  70.  And  a  personal  judgment, 
rendered  without  notice  to  the  defendant,  is  rendered  without 
jurisdiction,  and  is  consequently  void.  Case  v.  Hannahs^  2  Eas. 
490,  496;  K.  P.  Bly  Co.  v.  Sireeter,  8  Kas.  188.  This  far  we 
think  all  the  authorities  agree.  A  sheriff's  return  of  service 
of  original  process  may,  in  a  direct  proceeding,  and  before- 
judgment,  be  impeached  so  for  as  such  return  states  &ct6 
which  do  not  come  within  the  personal  knowledge  of  the 
sheriff  himself;  such  facts,  for  instance,  as  where  *^  the  usual 
place  of  residence"  of  the  defendant  is  located.  Bond  v.  WHfion, 
8  Kas.  228.  (This  proposition  is  denied  in  Missouri:  HalUh 
well  V.  Pagey  24  Mo.  590.)  In  many  cases  such  a  return  may 
be  impeached  for  falsity,  even  after  judgment  is  rendered 
thereon;  and  the  judgment  itself  may  be  declared  void. 
Knowles  v.  OasUght  Co.,  19  Wall.  69;  Carleton  v.  Bickfordy  18 
Gray,  591;  Norwood  v.  Cobby  15  Texas,  500;  same  case,  24 
Texas,  551.  And  probably  in  all  cases  such  a  return  may  be 
impeached  in  a  direct  proceeding  to  perpetually  enjoin  the 
judgment  founded  on  such  return,  because  of  liie  falsity  of 
such  return.  Chambers  v.  Bridge  Cb.,  16  Kas.  270;  Earl  v.  Me- 
Veighy  91  U.  8.  608;  8  Cent  L,  J/  689.  (This  proposition  is 
also  disputed;  and  particularly  in  Nebraska  it  is  disputed: 
Johnson  v.  JoneSy  2  Neb.  126.  Though  in  the  Nebraska  case  it 
was  really  not  necessary  for  the  court  to  decide  the  question.) 
A  judgment  void  for  want  of  notice  may  be  set  aside  at  any 
time  even  after  the  lapse  of  more  than  three  years,  on  a  motion 
made  therefor  by  the  defendant  Foreman  v.  CarteVy  9  Kas.  674. 
And  this  may  be  done  in  some  cases  even  where  it  requires 
extrinsic  evidence  to  show  that  the  judgment  was  rendered 
without  notice  and  without  jurisdiction.  Hanson  v.  WoleoUy 
ante,  207.  Where  the  record  itself  shows  that  the  judgment 
was  rendered  without  notice,  and  without  jurisdiction,  all  the 
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oonrtB  anite  in  holding  that  the  jadgment  is  Yoid,  and  maj  be 
impeached  anywhere,  and  collaterally  as  well  as  directly. 
Where  the  record  is  silent  on  the  subject,  a  majority  of  the 
courts  hold  that  the  record  may  be  impeached  collaterally  as 
well  as  directly,  and  by  extrinsic  as  well  as  internal  evidence. 
And  a  great  majority  of  the  courts  hold  that  a  judgment 
from  another  state  may  be  impeached  for  want  of  jurisdiction 
collaterally  as  well  as  directly,  and  by  extrinsic  evidence  as 
w^U  as  by  the  record  itself.  (Litowich  v.  lAtaunchy  ante,  p.  451, 
and  cases  there  cited.)  But  the  difficult  question  to  deter- 
mine arises  when  it  is  attempted  to  impeach  a  domestic 
judgment  collaterally,  and  by  extrinsic  evidence.  There  are 
authorities  which  hold  that  it  cannot  be  done.  Hdhn  v.  Kdkyy 
84  Cal.  891;  McDonald  v.  Leewright,  81  Mo.  29;  Gallen  v.  El 
liaon,  18  Ohio  St  446;  Johnson  v.  Jones,  2  Neb.  126;  WHlcox  v. 
Kassick,  2  Mich.  165;  Granger  v.  Clark,  22  Me.  128;  Cook  v. 
Darling,  18  Pick.  893;  linneran  v.  Leonard,  7  Allen,  64;  Lighir 
sey  V.  Harris,  20  Ala.  409;  CoU  v.  Haven,  80  Conn.  190.  "While 
there  are  other  authorities  which  hold  that  it  may  be  done. 
Ferguson  v.  Crawford,  decided  by  the  New  York  Court  of  Ap- 
peals, September  18, 1877,  4  Law  &  Eq.  Bep.  682;  Adams  v. 
Saratoga  f  Wash.  Bid.  Co,  10  K  Y.  828,  882;  Bolton  v.  Jacks, 
6  Robert.  (N.  Y.)  166,  198;  Porter  v.  Bronson,  29  How.  Pr., 
292;  Tebbdts  v.  TUton,  81  K  H.  278;  SoTihom  v.  Fellows,  22  K 
H.  278,  288.  And  there  are  many  authorities  which  tend  to 
uphold  the  doctrine  that  any  judgment  rendered  without  juris- 
diction may  be  impeached  in  any  proceeding;  and  that  in 
doing  so,  anything  contained  in  the  record,  (of  which  such 
judgment  forms  a  part,)  purporting  to  give  or  prove  jurisdic- 
tion, such  as  the  recital  of  a  sheriff's  return,  or  service  of 
summons,  or  a  service  by  publication,  or  any  constructive  ser- 
vice, or  any  appearance  by  attorney,  or  a  finding  by  the  court 
of  such  service,  notice,  or  appearance,  may  be  impeached  and 
contradicted  by  any  evidence,  extrinsic  as  well  as  intrinsic, 
and  may  be  shown  to  be  untrue  and  false.  FUiott  v.  PiersoU, 
1  Pet.  828, 840;  Hickey  v.  Stewart,  8  How.  760;  SheUon  v.  Tiffin^ 
6  How.  163;  WUUamson  v.  Berry,  8  How.  495,  640;  WAster  v. 
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BM,  11  How.  487,  460;  Thmpaon  v.  WhUman,  18  Wall.  467; 
KnowUs  V.  OcLsUght  Oo.f  aupra;  Earl  v.  Mc  Veighy  supra;  Borden 
V.  Mich,  15  Johns.  121, 141;  Latham  v.  BdgerUm,  9  Cow,  227; 
Starbuck  v.  Murray y  6  Wend.  148,  166;  Shumway  v.  StiUmany  6 
Wend.  448, 468;  Dobsm  v.  PearcCy  12  N.  T.  164;  Kerr  v.  Kerry 
41  N.  T.  272;  Rape  v.  HeaioUy  9  Wis.  828,  882;  Pollard  v. 
MegeniTy  18  Wis.  669,  676;  Bmsdl  v.  Perrtfy  14  N.  H.  162; 
Norwood  V.  Cobby  16  Texas,  600;  same  case,  24  Texas,  661; 
Bovan  v.Wahrenbergery  9  Texas,  818;  Price  v.Wardy  26  N.  J. 
L.  (1  Dutch.)  226;  Oarleion  v.  Bickfordy  18  Gray,  691;  Aldrich 
V.  Kinney y  4  Conn.  880;  MUUr  v.  Bandy y  40  HI.  448;  Cooper  v. 
Sunderlandy  8  Iowa,  114,  127;  Pollard  v.  Baldwiny  22  Iowa, 
828. 

The  decisions  upon  the  question  which  we  are  now  discuss- 
ing are  conflicting  and  contradictory,  and  of  course  they  can- 
not all  be  good  law.  The  case  of  Bdhn  v.  Kelleyy  supra,  is 
disapproved  in  the  case  of  GhUpin  v.  Page,  8  Sawyer,  94, 106, 
(this  last  decision  following  that  of  Galpin  v.  Pcigey  18  Wall. 
860.)  The  case  of  McDonald  v.  Leewrighty  supra,  is  decided 
upon  the  sole  ground  that  a  sheriff's  return  cannot  be  im- 
peached in  any  case,  except  in  an  action  against  the  sheriff  for 
a  fidse  return,  which  ground,  as  we  have  already  seen,  is 
wholly  untenable  in  Kansas.  The  case  of  Callen  v,  BUiecn^ 
supra,  seems  to  enunciate  the  doctrine  that  a  judgment  ren- 
dered upon  an  appearance  by  an  attorney,  cannot  be  im- 
peached in  a  collateral  proceeding  by  showing  that  such 
attorney  had  no  authority  to  make  any  such  appearance. 
The  decision  in  the  case  last  mentioned  may  perhaps  not  go 
quite  to  this  extent.  If  it  does  not,  then  it  is  not  applicable 
to  this  case;  but  if  it  does,  then  it  will  be  found  to  be  in  con- 
flict with  the  following  decisions  heretofore  cited,  to-wit: 
Shelion  v.  T^Uny  Starbuck  v,  Murrayy  Skumway  v.  StUbnany  Kerr 
V.  Kerry  Price  v.  Wardy  and  Aldrich  v.  Kinney.  See  also,  Boduriha 
V.  Goodrichy  8  Gray,  608. 

The  decision  in  the  Nebraska  case  of  Johnson  v.  JoneSy  supra» 
relating  to  the  impeachment  of  judgments  for  want  of  juris* 
diction,  is  but  little  more  than  diciimiy  and  very  bad  diotum  toOw 
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The  case  itself  would  have  been  decided  in  precisely  the  same 
way  that  it  was  decided,  even  if  the«que8tion  of  jurisdiction 
had  not  been  raised.  The  effect  of  this  decision,  or  rather 
dicUmiy  is  as  follows:  Where  a  judgment  is  rendered  against  a 
person  who  has  never  had  any  notice  either  of  the  action  or  of 
the  judgment,  he  must,  nevertheless,  take  notice  thereof  with- 
in the  time  "provided  by  law  for  appeal,  review,  rehearing,  or. 
impeachment  by  writ  of  error,"  and  resort  to  such  remedy,  or 
he  will  be  forever  remediless.  It  is  his  own  &ult  if  he  does 
not  ascertain  within  such  time  that  such  judgment  was  ren- 
-dered  against  him.  He  has  no  right  to  remain  ignorant  of 
the  rendition  of  such  judgment,  and  consequently  to  remain 
quiet  and  inactive.  He  has  no  right  to  wait  until  he  receives 
■actual  notice  of  the  judgment,  by  an  attempt  being  made  to 
enforce  it  against  him';  and  if  he  does  so  wait,  he  cannot  then 
maintain  an  action  to  have  the  judgment  declared  void,  or  to 
perpetually  enjoin  its  enforcement. 

The  Michigan  case  of  WUleoz  v.  Kassick^  supra,  was  an  action 
t)f  debt  on  a  judgment  from  a  sister  state.  The  record  upon 
its  face  showed  jurisdiction,  and  the  judgment  appeared  to  be 
valid;  and  the  court  in  that  case  held  that  sudi  judgment 
could  not  be  impeached  for  want  of  jurisdiction.  There  are 
other  cases  holding  the  same  thing  which  we  have  not  cited. 
They  so  hold  upon  the  theory  that  a  judgment  from  a  sister 
•state  is  just  as  good  as  a-domestic  judgment,  and  that  a  domes- 
tic judgment  could  not  be  so  impeached.  The  theory  that  a 
judgment  from  a  sister  state  is  entitled  to  the  same  faith  and 
credit  as  a  domestic  judgment,  is  unquestionably  correct  It 
is  sustained  by  all  the  authorities,  from  the  decision  in  the 
case  of  Mais  t?.  Duryea,  7  Cranch,  484,  down  to  the  present 
day.  And  of  course,  if  a  domestic  judgment  cannot  be  im- 
peached collaterally,  and  by  extrinsic  evidence,  a  judgment 
from  a  sister  state  cannot  be  so  impeached.  But  the  authority 
is  now  overwhelming  that  a  judgment  from  a  sister  state  may 
be  so  impeached.  ( See  cases  cited  in  case  of  LUowich  v.  LiUh 
wichy  ante,  p.  451.)  And  hence  the  decision  in  the  case  of 
Willcox  17.  Kassick  cannot  be  considered  as  very  high  authority 
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for  the  doctrine  that  a  domestic  judgment   cannot  be  im- 
peached. 

The  cases  of  Ghm^er  v.  Clarkj  and  Cook  v.  Darling^  supra,  do 
not  seem  to  have  received  much  consideration  from  the  courts 
that  decided  them;  and  the  decision  in  the  c^e  of  JP^nneran  v, 
Leonard^  supra,  is  founded  on  that  in  the  case  of  Cook  v.  Dar- 
Ung,  The  case  of  Cook  v.  Darling  makes  a  distinction  between 
the  records  of  courts  of  superior  jurisdiction  and  courts  of  in- 
ferior jurisdiction — holding  that  a  judgment  of  an  inferior 
court  may  be  impeached  collaterallj  for  want  of  jurisdiction, 
while  a  judgment  of  a  superior  court  cannot  be  so  impeached. 
The  judgment  sought  to  be  impeached  in  the  case  at  bar  is 
a  judgment  of  a  court  of  inferior  jurisdiction.  The  case  ol 
Ligktsey  v.  Harris^  supra,  is  very  much  like  the  case  of  McDon- 
ald v.  Leewrigkty  supra.  The  case  of  Coit  v.  Haven,  supra,  is 
like  the  case  of  Cook  v.  Darling  in  making  a  distinction  be- 
tween courts  of  superior  and  inferior  jurisdiction. 

Several  of  the  eases  cited  as  showing  that  judgments  may 
be  impeached  collaterally  for  want  of  jurisdiction,  are  open 
to  objections  as  to  their  exact  applicability  to  the  case  at  bar. 
But  still  it  will  be  found  in  all  of  them  that  either  the  decision 
of  the  court  itself,  or  the  language  of  the  judge  in  delivering 
the  opinion  of  the  court,  is  applicable.  Of  course,  all  decisions 
made  by  state  courts  concerning  the  impeachment  of  domestic 
judgments  collaterally,  and  by  extrinsic  evidence,  are  exactly 
applicable  to  the  present  case,  unless  such  decisions  are  con- 
trolled by  local  statutes.  Also  all  decisions  made  by  federal 
courts,  in  cases  commenced  in  the  same  state  in  which  the 
judgments  sought  to  be  so  impeached  were  rendered,  are 
clearly  applicable.  (This  includes  the  decisions  in  the  cases 
of  EUioii  V,  PiersoUy  Ekkey  v.  Stewart,  Shelton  v.  Tiffin,  William^ 
son  v»  Barry,  and  Webster  v.  Reid,  supra.)  If  this  case  had 
been  commenced  in  the  federal  courts  instead  of  in  the  state 
courts,  as  it  was,  the  federal  courts  would  undoubtedly  have 
allowed  the  said  judgment  against  said  Jane  Hicks  Brown  to 
be  impeached.     We  also  think  that  all  decisionB  of  state 
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courts  allowing  jadgments  from  ol^er  Btates  to  be  impeached 
collaterally,  and  by  extrinsic  evidence,  are  applicable  to  this 
case.  It  is  now  settled  beyond  all  controversy  that  judgments 
from  sister  states,  wherever  they  can  be  used,  are  entitled  to 
the  same  faith  apd  credit  as  domestic  judgments.  That  isi 
although  an  execution  cannot  be  issued  upon  them  directly, 
nor  are  they  liens  upon  real  estate  directly,  yet  when  they  are 
sought  to  be  used  as  evidence,  or  as  the  foundation  for  other 
actions,  they  are  entitled  to  the  same  fiiith  and  credit  as  do- 
mestic judgments.  Now,  as  nearly  all  courts  hold  that  judg- 
ments from  sister  states  may  be  impeached  collaterally  for 
want  of  jurisdiction,  and  by  extrinsic  evidence,  it  is  substan- 
tially a  holding  that  domestic  judgments  may  also  be  im- 
peached under  like,  circumstances.  Proceedings  instituted 
for  the  purpose  of  destroying,  impairing,  or  modifying  the 
force  or  effect  of  a  judgment  for  all  cases,  such  as  proceedings 
to  reverse,  vacate,  set  aside,  declare  void,  suspend,  modify,  or 
perpetually  enjoin  a  judgment,  are  direct. proceedings.  Bot  a 
proceeding  instituted  for  some  other  purpose,  and  in  which 
the  question  of  the  force  or  effect  of  the  judgment  arises  only 
mcidentally,  is  a  collateral  proceeding.  A  judgment  rendered 
with  jurisdiction  can  never  be  impeached  in  a  collateral  pro- 
ceeding; but  a  judgment  rendered  without  jurisdiction  may. 
In  fact,  a  judgment  rendered  without  jurisdiction  is  no  judg- 
ment at  all.  A  judgment  cannot  be  rendered  against  any  per- 
son until  he  has  had  his  day  in  court,  and  until  he  has  had  an 
opportunity  to  be  heard.  To  say  that  tiie  record  of  a  judg- 
ment can  conclusively  prove  that  any  person  was  a  party  to 
the  action  in  which  it  was  rendered,  and  then  to  say  that  the 
judgment  is  conclusively  valid  because  he  was  a  party,  is  to 
reason  illogically.  It  is  begging  the  question.  It  is  reason- 
ing in  a  circle.  That  is,  the  judgment  proves  that  he  was  a 
party,  and  being  a  party  proves  the  validity  of  the  judgment 
There  was  no  finding  in  this  case  by  the  court  rendering  the 
judgment  that  said  Jane  Hicks  Brown  was  served  with  notice, 
or  that  she  was  in  fact  a  party  to  the  suit;  but  even  a  finding 
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to  that  effect  could  not  make  any  difference,  for  a  court  cannot 
make  a  finding  against  a  person  until  after  the* court  has  ob- 
tained jurisdiction  of  such  person. 

la  an  action  in  the  nature  of  ejectment,  such  as  the  present 
action  is,  the  validity  of  a  judgment  under  which  either  party 
claims  title,  is  just  as  much  in  issue  as  the  validity  of  any 
judgment  in  any  action  can  be.  Biit  there  is  this  difference: 
in  the  most  of  actions,  where  the  validity  of  a  judgment  is 
put  in  issue,  the  pleadings  must  specifically  show  the  issue. 
But  in  ejectment  this  is  not  necessary.  In  ejectment  all  that 
is  necessary  for  the  plaintiff  to  do  is  to  allege  in  his  pleading 
^'that  he  has  a  legal  or  equitable  estate*'  in  the  land  in  con- 
troversy, describing  the  same,  and  that  he  ^*is  entitled  to  the 
possession  thereof; "  while  all  that  is  necessary  for  the  defend- 
ant to  do  is  simply  to  deny  the  plaintiff's  allegations.  And 
then  everything  is  in  issue  tiiat  will  sustain  either  title  or  de- 
feat either  title;  and  each  side  is  bound  to  take  notice  thereof. 
Everything  is  in  issue  as  much  as  though  it  was  set  out  in  the 
pleadings  in  the  most  elaborate  detail,  and  with  the  greatest 
circumstantial  particularity.  Probably  no  action,  except  one 
to  reverse,  vacate,  modify,  suspend,  or  perpetually  enjoin  a 
judgment,  can  be  said  to  be  a  direct  attack  upon  such  judg- 
ment And  if  not,  then  ejectment  cannot  be  a  direct  attack 
upon  any  judgment  But  where  the  validity  of  a  judgment 
is  in  issue  in  ejectment,  the  attack  upon  the  judgment  is  as 
direct  as  it  can  be  in  any  other  action,  except  an  action  to  re- 
verse, vacate,  modify,  suspend  or  perpetually  enjoin  the  judg- 
ment, and  the  parties  are  in  law  and  by  the  nature  of  the 
action  bound  to  take  notice  of  this  attack  just  as  much  as 
they  would  in  any  other  action. 

The  judgment  of  the  court  below  will  be  affirmed. 

HoRTON,  C.  J.:  I  concur  in  the  foregoing  decision,  but  as  the 
question  is  one  of  very  grave  importance,  I  wish  to  add,  that 
while  it  is  not  to  be  denied  there  are  numerous  decisions  of 
most  respectable  courts  sustaining  another  rale,  in  my  jndg^ 
ment  the  conflicting  decisions  are  based  upon  insufficient  and 
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uneatisfactory  reasons.  The  prior  decisions  of  this  coart  have 
settled  the  law  in  this  state  to  he,  that  an  officer's  return  of 
service  on  original  process  may  be  impeached  in  a  direct  pro- 
ceeding htfort  and  a/i^  judgment,  where  the  return  states  fiusts 
(as  in  this  case)  which  do  not  come  within  the  personal  knowl- 
edge of  the  officer.  Bond  v.  Wilson,  8  Kas.  229;  Chambers  v. 
Bridge  Manufactory j  16  £as.  270;  Sanson  v.  Wolcottj  (ante, 
p.  207.)  The  new  question  now  involved  is,  whether  this 
principle  shall  be  applied  in  actions  in  the  nature  of  eject- 
ment, where  the  plaintiff  seeks  to  sustain  his  title  by  a  sher- 
iff's deed  based  upon  a  judgment  rendered  by  a  justice  of  the 
peace  on  default,  when  there  was  in  fact  (notwithstanding 
the  return  of  the  officer)  no  service  of  summons,  nor  any 
waiver  thereof  The  ablest  of  the  opinions,  holding  adverse 
views,  concede  they  violate  all  principles  of  natural  justice, 
but  attempt  to  fortify  their  forced  conclusions  on  the  plea  of 
public  policy.  •  Now,  in  this  state,  it  is  unnecessary  for  a  plain- 
tiff, in  an  action  to  recover  the  possession  of  real  property,  to 
allege  how  his  estate  or  ownership  is  derived.  All  he  need 
do  is  to  state  and  prove  .he  has  a  legal  or  equitable  estate  in 
the  property  sued  for.  Likewise,  the  defendant  can  plead  or 
set  forth  his  defense  in  as  general  terms.  He  need  only  deny 
generally  the  plaintiff's  title;  and  without  allegations  or  notice 
of  fraud  in  the  execution  of  the  contract,  deed,  or  conveyance, 
on  which  the  plaintiff  relies,  the  defendant  may  offer  evidence 
under  his  answer,  and  surprise  and  successfully  destroy  the 
title.  Even  tax  deeds,  valid  upon  their  face,  may  be  attacked 
and  impeached  by  evidence  aliunde^  without  the  pleadings 
pointing  out  any  defect.  In  a  word,  under  a  general  denial, 
we  have  already  held,  that  in  actions  of  this  nature  the  de- 
fendant may  show,  by  any  legal  evidence  which  he  may  have, 
that  he  is  the  owner  of  the  land  in  controversy.  HaWs  Heirs 
V.  Dodge y  18  Kas.  277.  K  our  code  has  authorized,  upon 
pleadings  of  such  general  terms,  evidence  of  so  broad  a  qual- 
ity to  be  presented,  I  see  no  reason  to  deny  the  right  to  im- 
peach in  this  suit  a  judgment  of  the  character  that  Bardett 
obtained  against  Jane  Hicks  Brown  before  a  justice  of  the 
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peace  in  1860.  The  fiwt  that  it'  is  prima  faeie  and  presump- 
tive evidence  of  its  truth,  is  a  sufficient  advantage  to  the  plain- 
tiff resting  upon  it;  and  the  party  affected  thereby,  having  no 
notice  by  the  pleadings  that  it  would  be  used  to  sustain  any 
issue,  would  be,  it  seems  to  me,  more  greatly  prejudiced  by  a 
denial  of  the  right  to  controvert  and  disprove  it,  than  the 
plaintiff  would  be  if  called  upon  to  sustain  the  jurisdiction  of 
the  justice  when  that  jurisdiction  is  attacked  with' the  proof 
that  Jane  Hiclca  Brown  was  not  within  the  state  at  the  time  of 
the  pretended  service.  I  see  no  valid  reason  for  placing  a 
defendant  under  this  disadvantage  against  a  judgment  thus 
obtained.  The  fiiirness  and  the  justice  seem  in  &vor  of  the 
right  to  impeach  and  annul  the  judgment. 

Under  the  federal  statutes,  the  plaintiff,  being  a  citizen  of 
another  state,  and  the  defendants  citizens  of  Eansas,  either 
party  could  have  removed  the  suit  before  trial  to  the  United 
States  circuit  court  for  this  district  If  the  defendants  had 
taken  advantage  of  this  statute  authorizing  such  removals, 
under  the  decisions  of  the  federal  courts  it  seems  to  be  settled 
that  the  pretended  judgment  could  have  been  successfully  im- 
peached by  the  defendants  in  that  court.  Thompson  v.  Whitman^ 
18  Wall.  467;  Knmks  v.  Gaslight  and  Coke  Co.,  19  Wall.  68; 
EarU  t?.  Me  Veiyh,  1  Otto  (U.  8.)  608;  Shelton  v.  Tiffin^  6  How. 
168;  Webster  v.  Beid,  11  How.  487;  EUioU  v.  PiersoU,  1  Pet. 
828.  See  also,  Pemoyer  v.  Neff,  Sup.  Ct  of  U.  S.,  Feb.,  1878, 
6  Cent.  L.  J.  252. 

If  we  now  hold  that  the  defendants  cannot  obtain  the  same 
rights  under  our  practice  in  our  own  courts,  as  in  the  federal 
courts  held  in  the  state,  or  if  we  remit  the  defendants  to  other 
modes  of  redress  than  awarded  them  in  the  district  court,  we 
.deprive  our  own  courts  of  some  authority  and  power,  and  re- 
strict their  procedure  upon  grounds  of  policy  unknown  to 
federal  practice.  We  would  thus  tend  to  swell  the  litigation 
in  the  federal  courts,  whose  extensive  and  encroaching  juris- 
diction is  already  a  subject  of  complaint  with  some  of  the 
profession,  and  is  viewed  by  many  as  periling,  not  only  the 
importance,  but  the  existence  of  our  state  courts.    In  my 
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view,  not  only  do  the  principles  of  natural  jostice,  but  like- 
wise the  true  principles  of  policy,  considering  the  provisions 
of  our  civil  code  and  the  prior  decisions  of  this  court,  sustain 
the  opinion  of  my  learned  brother. 

BBBWBRy  J. :  I  dissent  from  the  views  expressed  by  my 
brethred  in  this  case.  I  think  that  as  to  all  domestic  judg- 
ments, where  upon  the  fiice  of  the  record  everything  is  regu- 
lar, the  judgment  rendered  upon  legal  and  sufficient  service, 
it  is  conclusive  as  against  any  collateral  attack.  Public  policy 
requires  that  judicial  proceedings  apparently  valid  should  be 
held  valid  as  against  everything  but  a  direct  attack.  Under 
the  rule  laid  down  by  the  court,  a  solemn  judgment  of  any 
court,  even  a  court  of  record  and  of  general  jurisdiction,  may 
be  blown  to  pieces  by  the  testimony  of  a  single  interested  wit- 
ness in  an  action  in  which  the  pleadings  give  no  notice  of  any 
question  of  the  validity  of  the  judgment.  In  any  direct  at- 
tack, the  party  claiming  rights  based  upon  the  judgment  has 
specific  notice,  and  may  prepare  his  testimony  accordingly. 
In  this  very  case,  if  the  plaintiff  had  specific  notice  of  the  ob- 
jection to  the  validity  of  the  judgment,  he  might  perhaps 
have  shown  by  many  witnesses  that  the  return  of  the  constsr 
ble  was  in  fact  true.  My  brother  Valentine  has  folly  referred 
to  the  authorities  and  arguments,  and  I  simply  desire  to  ex- 
press my  dissent  to  the  conclusions  reached  by  him  and  the 
Ohief  Justice. 
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Missouri  ft  Kansas  Transportation  Co.  v.  Alfred  Palmer. 

1.  Gabb-Madb— Jftue  be  OmpleU;  Original  to  beFOed  wUh  PetUion  ui  Brrcr. 
A  case-made  most  be  complete  and  perfect  when  settled,  signed,  and  at- 
tested. To  be  available  on  review  in  error  in  the  snpreme  court,  the  orig- 
inal case-made  most  be  attached  to  and  filed  with  the  petition  in  error, 
and  it  mast  contain  a  statement  of  so  much  of  the  proceedings  and  evi- 
dence, or  other  matters  of  the  district  coort,  as  may  be  necessary  to  pre- 
sent the  errors  complained  of. 

ai. A  case-made  cannot  be  supplemented  and  perfected  in  this 

court  by  attaching  thereto  certified  copies  of  the  pleadings  and  other 
proceedings  of  the  district  coort  neither  referred  to  nor  incorporated  in 
the  case-made.  lAtUn  v.  Krueger,  25-75;  Smith  v.  Moore,  21-162, 1G3;  Cb- 
hen  V,  Trowbridge,  6-388;  Eodgden  v.  CommWe,  10-638;  SuUivan  v,  R.  R.,  17- 
.503;  Thompson  v.WiaiarM^dO-ni,'} 

8. Pleadings:  Iseues.    In  the  absence  of  the  pleadings  in  an  action, 

or  any  statement  of  the  issues  in  controversy,  the  supreme  court  cannot 
determine  teorn  an  examination  of  the  evidence  and  instructions  pre- 

.  served  in  a  case-made,  whether  there  is  any  material  error  in  the  rulings 
of  the  district  court  in  receiving  or  rejecting  testimony,  or  in  directing 
the  jury.    ISmith  v.  Moore,  21-162, 163.] 

Error  from  Cherokee  District  Oonrt. 
Replevin,  brought  by  the  Missouri  ^  Kansas  Transportation 
Co.y  against  Palmer^  as  sheriflT,  to  recover  possession  of  a  steam 
engine  which  had  been  taken  by  such  sheriff  upon  an  order  <j£ 
attachment  against  the  property  of  one  Thompson.  Trial  at 
October  Term  1876.  Judgment  for  defendant,  and  plaintiff 
brings  the  case  here. 

Bitter  ^  Andersen^  and  J.  B.  HaUoweU,  for  plaintiff. 
mU  #  SaUee,  W.  C.  Webb,  and  Cowley  ^  BenneU,  for  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by 

HoBTQN,  C,  J. :  In  this  proceeding,  an  attempt  is  made  to 
bring  here  for  review  certain  alleged  erroneous  rulings  of  the 
district  court  of  Cherokee  county  in  receiving  and  rejecting 
evidence,  and  also  in  granting  and  refusing  instructions  on  the 
trial  of  the  action  in  that  court.  A  jury  was  impanneled  in 
the  case,  a  general  verdict  given,  and  no  special  findings  of 
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fact  were  returned  by  the  court,  or  jury.  The  evidence  and 
instructions  are  preserved  in  a  case-made;  but  neither  the 
pleadings,  vercdct,  judgment,  motion  for  a  new  trial,  nor  any 
of  the  journal  entries,  are  incorporated  in  it,  referred  to,  or  in 
any  way  made  a  part  thereof.  To  it  however,  as  presented  to 
us,  is  attached  a  certified  copy  of  all  these  records  and  papers. 

The  case-made  was  presented,  signed,  and  filed 
*'?S!tu^*^    beyond  the  trial  term,  and  therefore  cannot  be 

treated  as  a  bill  of  exceptions.  It  is  now  chal- 
lenged; and  the  question  is  fairly  presented  by  the  record, 
whether  a  case-made  can  be  supplemented  and  completed  by 
having  added  or  attached  to  it  certified  copies  of  the  records 
of  the  court  below  not  embodied  therein  as  a  part  of  the  same. 
Must  the  case-made,  when  settled  and  signed,  be  complete  in 
itself,  so  as  to  fully  present  the  errors  complained  of?  Sec 
647  of  the  civil  code  provides,  "  that  a  party  desiring  to  have 
any  judgment  or  order  of  the  district  court,  or  a  judge  thereof 
reversed  by  the  supreme  court,  may  make  a  case,  containing 
a  statement  of  so  much  of  the  proceedings  and  evidence,  or 
other  matters  in  the  action,  as  may  be  necessary  to  present 
the  errors  complained  of  to  the  supreme  court"  And  §1, 
laws  of  1877,  p.  248,  further  provides,  that  "in  all  actions  here- 
after instituted  by  petition  in  error  in  the  supreme  court,  the 
plaintifl?  in  error  shall  attach  the  original  case-made,  filed  in 
the  court  below,  or  a  certified  transcript  of  the  record  of  said 

court."  A  case-made  is  no  part  of  the  record  of 
^J?Jirtof*th«    the  district  court.     Section  548  of  the  code  pro- 

rcoord* 

vides  that  after  a  case-made  is  duly  settled,  signed, 
and  attested,  it  shall  be  filed  with  the  papers  in  the  case;  but 
it  is  nowhere  provided  that  it  shall  become  a  part  of  the 
record.  The  provision  as  to  a  bill  of  exceptions  is  otherwise. 
Bw  of  Sec.  808  of  the  code  prescribes  that  after  a  bill  of 

•zceptioM.  exceptions  is  allowed  and  signed  it  shall  be  filed 
with  the  pleadings  as  a  part  of  the  record,  but  not  spread  at 
large  upon  the  journal.  If  a  proceeding  is  prosecuted  in  this 
court  to  reverse  an  order  or  judgment  of  the  district  court  or 
judge,  where  the  decision  objected  to  is  entered  on  the  record. 
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and  the  grounds  of  objection  appear  in  the  entry,  and  the  ex- 
ceptions are  properly  noted,  or  where  the  decision  is  not  con- 
tained in  the  record,  or  the  grounds  of  objection  do  not 
sufficiently  appear  in  the  entry  but  are  fully  preserved  in  a 
bill  of  exceptions  filed  and  made  a  part  of  the  record,  then  a 
certified  transcript  of  the  record  of  the  court  below  is  to  be 
attached  to  and  filed  with  the  petition  in  error.  But  where 
such  proceeding  is  founded  on  a  case-made,  the 
^■SSfa'ididiJy     original  case-made  is  to  be  filed  with  the  petition 

th«  record.  ,       ^  i     i  .  i         .  i 

m  error;  and  there  is  no  authority  to  attach  or  add 
to  it  any  certified  transcript,  or  the  copies  of  any  papers.  It 
cannot  be  thus  perfected,  Not  only  does  the  statute  fail  to 
make  a  case-made  a  part  of  the  record,  but  the  section  of  the 
law  of  1877,  referred  to,  authorizes  it  to  be  taken  from  the 
files  of  the  district  court,  and  when  thus  removed  from  that 
jurisdiction,  it -is  in  no  way  subject  to  its  control;  and  even  a 
copy  thereof  cannot  be  obtained  officially  from  its  clerk  in  a 
transcript  of  the  case,  or  otherwise.  This  is  an  additional 
argument  showing  that  it  is  not  regarded  as  a  part  of  the 
records  of  the  district  court. 

Aside  from  the  specific  manner  of  bringing  cases  here  on 
error,  it  is  evident  from  the  language  used  in  the  code  for 
making  a  case,  that  it  was  intended  to  have  the  case  itself,  in 
connection  with  the  {petition  in  error,  present  all  that  is  neces- 
sary to  be  considered  by  the  supreme  court  in  reviewing  al- 
leged errors  of  the  inferior  court,  when  sach  supposed  errors 
_-.  we  souffht  to  be  reviewed  on  a  case-made.  The 
b«»hown.  case-made  must  contain  "a  statement  of  so  much 
of  the  proceedings  and  evidence,  or  other  matters  in  the 
action,  as  may  be  necessary  to  present  the  errors  complained 
of  to  the  supreme  court"  The  language  is  comprehensive, 
and  cannot  be  dwarfed  to  mean  simply  a  bill  of  exceptions 
taken  beyond  the  term,  and  settled  in  the  presence  of  the  par- 
ties. '  One  object  of  a  case-made  was  to  reduce  the  size  of  the 
record,  and  thereby  the  costs  of  a  review,  by  leaving  out  much 
of  the  immaterial  matter  that  always  incumbers  a  record 
brought  to  the  court  by  a  certified  trauscript.    Unfortunately 
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this  purpose  is  not  much  appredated,  jud^Qg  froni  the 
records  presented  to  us.  Upon  an  examination  of  the  case- 
made  we  find  no  statement  therein  of  so  much  of  the  pro* 
ceedings  as  is  necessary  to  present  the  errors  complained  o£ 
Certain  evidence  is  stated  as  given  and  attempted  to  be  given, 
and  also  certain  instructions  are  set  forth;  but  in  the  absence 
of  the  pleadings,  or  any  statement  of  the  issues  between  the 
parties,  we  cannot  determine  what  evidence  was  material,  or 
competent,  or  what  instructions  were  relevant,  or  proper. 
We  cannot  go  outside  of  the  case-made  and  search  for  these 
matters  in  a  transcript;  nor  can  we  consider  any  orders, 
motions,  or  proceedings  dehors  the  case  settled  and  signed.  It 
should  be  complete  without  the  necessity  of  support  alkcnde. 
The  plaintiff  in  error  has  not  sufficiently  presented  its  case  to 
obtain  a  review  of  the  rulings  of  the  district  court;  or  rather, 
in  its  attempt  to  combine  a  case-made  with  a  transcript  of  the 
record,  it  has  pursued  a  practice  unauthorized  by  the  code, 
has  failed  to  obtain  any  benefit  from  either,  and  has  fiedlen  be- 
tween the  two. 

No  error  appearing  in  the  case-made,  the  judgment  of  the 
court  below  will  be  affirmed. 

All  the  Justices  concurring. 


J.  0.  Earb  v.  Wu.  C.  HuDsov. 

Casi-Madx;  Irregular  and  VnatUhenHeated  Paper.  A  paper,  purporting  to 
be  a  case-made,  but  not  attested  by  the  clerk  of  the  district  coort,  and 
not  haying  the  seal  of  the  ooart  attached  thereto^  and  filed  beyond  the 
trial  term,  will  not  be  reviewed  by  the  sapreme  coort  for  alleged  erron, 
when  challenged  for  want  of  the  statutory  authentication.  ISuUimm  % 
R.  R,,  17-503;  Pierce  v.  Myen,  28-868;  LinUm  v.  Fhmer,  29-^.] 

JSrrar  from  Labette  District  CourL 
Assault  and  battery.    Hudson  had  judgment  against  JTarr, 
at  the  February  Term  1877  of  the  district  court,  for  |186  as 
and  for  his  damages  sustained  by  reason  of  certain  injuries  to 
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bis  person  inflicted  by  Kcar.    New  trial  refused.    JSTorr  brings 
tiie  case  here. 

Cory  ^  KimbaU^  for  plaintiflp  in  error. 
A.  S.  AyreSf  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

EoRTON,  C.  J. :  On  the  10th  of  March  1877,  the  motion  for 
a  new  trial  in  this  action  was  overruled  by  the  district  court, 
and  Karr,  the  defendant  in  the  court  below,  was  given  thirty 
days  in  which  to  make  a  case  for  this  court  What  purports 
to  be  a  ^'case-made,"  in  the  proceedings  before  us,  is  signed  by 
the  judge,  and  dated  April  ISth  1877.  But  the  paper  is  not 
attested  by  the  clerk,  nor  is  the  seal  of  the  court  attached. 
Hence  the  same  is  not  authenticated  as  required  by  the  law. 
(Sec.  1,  ch.  114,  Laws  of  1871.)  We  cannot  be  unmindful  of 
the  behests  of  the  law,  nor  have  we  any  authority  to  dispense 
with  the  statutory  provisions  of  authentication  required  to  a 
case-made.  The  paper  presented  us  is  not  sufficiently  authen- 
ticated to  constitute  it  a  case-made.  {Hodgden  v.  Chmm'ra  of  JEUs- 
worth  Co.,  10  Kas.  687.) 

Nor  can  we  accept  the  case-made  as  a  bill  of  exceptions. 
There  is  nothing  in  the  record  to  show  the  paper  was  filed  in 
term-time — nothing  to  show  that  the  court  was  in  session  on 
April  18th;  and  the  journal  entries  of  the  court,  outside  of 
said  paper,  make  no  mention  of  any  bill  of  exceptions  being 
tendered,  or  allowed,  or  filed.  We  cannot  presume,  in  the 
absence  of  the  proper  evidence,  and  when  the  record  shows 
that  thirty  days  Mrere  given  to  make  a  case,  that  any  bill  of 
exceptions  was  taken,  notwithstanding  the  paper  is  denomi- 
nated both  a  case-made  and  a  bill  of  exceptions.  It  is  neither. 
Under  such  circumstances  it  is  impossible  for  qs  to  examine 
the  action  of  the  district  court  in  revising  to  suppress  certain 
depositions,  in  admitting  alleged  incompetent  evidence,  and  in 
directing  the  jury,  as  there  is,  in  legal  contemplation,  no  case- 
made,  bill  of  exceptions,  or  other  record  here.  The  case  will 
be  dismissed. 

All  the  Justices  concurring. 
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Pktbr  Shumaker  et  al.  v.  John  O'Brien. 

1.  Bill  or  Exceptions;  Ii»  Otfjed^  and  Office,  The  office  of  a  bill  of  excep- 
tions, and  of  a  case-made,  is  very  dissimilar.  The  object  of  the  former 
is  generally  to  bring  upon  the  record  for  review  a  decision  of  the  ooort 
upon  a  matter  of  law,  which  the  record  would  not  otherwise  show,  and 
it  must  be  reduced  to  writing,  allowed,  signed,  and  filed  at  the  term  the 
decision  complained  of  is  made.  After  being  signed,  filed  and  made  a 
part  of  the  record  of  an  action,  it  can  be  presented  to  the  supreme  couit 
in  the  transcript  of  the  case.  [QaUaher  v,  Soutkwoodj  1-143;  Bunt  v.  Spen- 
cer, 20-129;  Whitney  V.  Harris,  21-96,  97;  SUUe  v.  Nickerson,  30-647;  Piper  «, 
Thompson,  34-62.] 

2.  CASE-MAns;  J2«  Object,  and  Office.  The  object  of  a  case-made  is  to  pre- 
sent to  the  supreme  court,  complete  in  itself,  a  statement  of  so  much  of 
the  proceedings  and  evidence,  or  other  matters  in  the  action,  as  may  be 
necessary  to  bring  to  the  notice  of  this  court  the  errors  complained  ot 
It  must  embrace  and  include  eUl  that  is  necessary  for  a  full  understanding 
of  the  questions  submitted  for  decision,  regardless  of  the  &ct  whether 
the  exceptions  are  entered  of  record.  It  may  be  settled,  signed,  and  filed 
beyond  the  trial  term,  and  in  vacation,  upon  the  order  and  within  the 
time  allowed  by  the  trial  court  or  judge.  [Morgan  v.  Chappie,  10-216; 
R.  R.  V.  Winafield,  16-217;  Hunt  v.  Spencer,  20-128;  IngersoU  v.  Yates,  21-91 ; 
Parker  v,  S.  M.  Co.,  24-31,  32;  AUen  v.  Krueger,  25-75;  Ins.  Co.  v.  Koons,  26- 
215;  Dodd  v.  Ahram,  27-69;  Edmondson  v.  Seals,  27-658;  Smiih  «.  Mwre, 
29-168.] 

M-ror  from  Nemaha  District  CourL 

Action  by  Shumaker  and  two  others  to  recover  back  the 
purchase-money  paid  by  them  to  O'Brien  for  a  certain  bulL 
The  action  was  grounded  upon  alleged  fraud  and  deception  on 
the  part  of  G^Brien  at  the  time  of  the  sale  regarding  the  prop- 
erty sold.  Trial  at  April  Term  1876.  A* demurrer  to  the 
evidence  was  sustained,  and  judgment  given  against  plaintiffi 
for  costs.     They  now  bring  the  case  here, 

iZ.  C.  Basseit^  for  plaintiffs. 
J.  K  Taylor,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  At  the  April  term  of  the  district  court  for 
1876,  the  defendant  obtained  a  judgment  for  costs  against  the 
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plaintifis,  and  thereupon  the  plaintiffs  obtained  leave  to  make 
a  case  in  sixty  days.  Afterward,  the  time  was  extended  by 
consent  of  parties  to  September  4th  1876.  Within  said  time, 
and  with  consent  of  the  parties,  a  case  was  attempted  to  be 
made.  The  paper  attached  to  the  petition  in  error  as  a  case- 
made  was  uot  attested  by  the  clerk  of  the  district  court,  nor  is 
the  seal  of  the  court  affixed  thereto.  Hence  this  paper  is  not 
authenticated  as  required  by  the  statute  to  constitute  it  a  case- 
made.  (Sec.  1,  ch.  114,  Laws  1871;  Hodgden  v.  CommWs  of 
Ellsworth  Co.  J 10  Kas.  637;  Karr  v.  HudsoUy  ante,  p.  474.) 

There  is  another  serious  defect  with  the  so-called  case-made, 
which,  if  duly  authenticated,  would  render  it  impossible  for 
us  to  review  and  pass  upon  the  alleged  errors.  On  the  trial  in 
the  court  below,  after  the  evidence  of  the  plaintilfe  in  that 
court  had  been  introduced,  the  defendant  presented  his  de- 
murrer thereto,  which  was  sustained.  This  ruling  of  the 
court  is  the  only  one  sought  to  be  presented  here.  All  the 
evidence  is  preserved  in  the  paper  filed  here  as  a  case-made, 
but  none  of  the  pleadings  are  incorporated  or  referred  to  in 
such  paper.  A  copy  of  the  pleadings,  certified  to  by  the  clerk 
of  the  district  court,  is  annexed  to  the  papers  here,  but  being 
no  part  of  the  "case-made"  must  be  disregarded,  (M.  ^  K. 
Trans.  Co.  v.  Palmer^  ante,  p.  471.)  The  office  of  a  bill  of  ex- 
ceptions and  the  office  of  a  case-made  are  very  dissimilar. 
The  object  of  the  former  is  generally  to  bring  upon  the  record 
for  review  a  decision  of  the  court  upon  a  matter  of  law  which 
the  record  would  not  otherwise  show,  in  which  case  it  must  be 
reduced  to  writing,  allowed,  signed,  and  filed  at  the  term  the 
decision  complained  of  is  made.  Nor  is  it  correct  practice  to 
set  out  the  pleadings  in  the  action  in  the  bill  of  exceptions; 
neither  should  the  judgment,  nor  orders  of  the  court  be  em- 
braced in  it.  They  tend  to  burden  that  record,  and  increase 
the  expense  of  the  transcript,  without  any  benefit.  The  bill 
of  exceptions  is  only  a  portion  of  the  record,  and  when  in- 
cluded in  a  transcript  of  the  record  presents  proceedings,  here 
for  examination  and  review.  The  purpose  of  a  case-made  is 
otherwise.    The  case  may  be  settled,  signed,  and  filed  beyond 
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the  trial  term,  and  in  vacatioo,  bat  it  must  be  complete  in 
itself,  and  not  depend  upon  pleadings,  nor  orders  of  the  court 
neither  referred  to  nor  incorporated  therein.  It  is  to  contain 
matters  of  record,  as  well  as  proceedings  not  entered  on  the 
record.  To  comply  with  the  statute,  to  present  errors  for  re- 
view, it  must  embody  a  statement  of  so  much  of  the  issue, 
proceedings,  and  evidence,  or  other  matters  in  the  action,  as 
may  be  necessary  to  bring  to  our  notice,  from  an  examination 
of  the  paper  settled  and  authenticated  as  a  case-made,  the 
errors  complained  o£  Again,  one  object^  we  know,  of  a  case- 
made,  an  object  not  always  appreciated  by  counsel,  is  to  reduce 
the  size  of  the  record.  It  was  thought  that  all  matters  im- 
material to  the  question  sought  to  have  decided,  might  be  left 
out,  and  only  a  short,  concise  statement  of  the  question,  and 
the  £etcts  upon  which  it  arose,  presented.  But  exactness  is  re- 
quired. We  must  be  informed  in  some  way,  of  what  is  pro- 
posed for  our  examination.  If  but  a  single  question,  the 
record  must  show  what  that  is,  and  that  all  which  is  necessary 
for  a  full  understanding  of  it,  and  its  bearings  upon  the  case, 
is  before  us,  otherwise  great  wrong  might  result  Morgan  9. 
ChappUy  10  Kas.  216.  In  the  absence  of  the  pleadings  and 
issues  from  the  case-made  we  cannot  determine  that  any 
material  error  was  committed  by  the  court  below  in  sustaining 
the  demurrer  to  the  evidence  of  the  plaintiffi.  {M.  ^  K.  TVaiu. 
Co.  V.  Palmer y  supra.)  For  the  &ilure  to  have  the  case-made 
duly  authenticated,  the  proceedings  here  must  be  dismissed. 
{Karr  v.  JBudson^  supra.) 
All  the  Justices  concurring. 
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John  C.  Rbisnbr  v.  Thb  Btatb  of  Kansas. 
P.  0.  McGiLVRAY  V.  Thb  Statb  of  Kansas. 

L  Reyibwinq  QnvriONS,  ni  Crminal  Acticfu;  Appeal,  Not  Error,  (he  Proper 
Proceedmgn  In  a  criminal  action  for  aasault  and  battery,  appealed  from 
a  justice's  court  to  the  district  courts  the  district  court  adjudged,  upon  an 
acquittal  of  the  defendant,  that  the  prosecuting  witness  should  pay  the 
costs.  No  appeal  was  ever  taken  from  the  district  court  to  the  supreme 
ooort  Bat  the  prosecuting  witness  made  a  case  for  the  supreme  court 
under  the  provisions  of  the  code  of  civil  procedure,  and  brought  the  case 
to  the  supreme  court  on  such  " case- made"  and  on  petition  in  error.  No 
appearance  was  made  in  the  supreme  court  by  either  the  county  attorney 
or  the  attorney-general.  HM,  That  the  case  was  not  rightfully  brought 
to  the  supreme  ooort,  and  that  the  petition  in  error  must  therefore  be 
dismissed. 

S.  UiiAXJTHORizxD  ApffBAJEANODt,  I)o€9  noi  OuTe  Ettot,  An  appearance  in  the 
supreme  court  for  the  state  by  any  person  not  authorized  by  law  to  ap- 
pear fbr  the  state,  would  not  cure  the  error,  and  confer  jurisdiction. 
(And  qutere:  Would  an  appearance  by  even  the  county  attorney,  or  at^ 
tomey-general,  under  sodi  drcomstancee  make  any  difference?) 

Two  0A8BS,  brought  here  by  petition  in  error — one  from 
the  district  court  of  Atchison  county— the  other  from  the 
district  court  of  Brown  counly.  The  actions  were  criminal^ 
not  civil;  and  questions  of  practice  only,  as  to  the  proper 
mode  of  bringing  such  cases  here,  are  decided.  The  AisTur 
case  was  tried  at  the  March  Term  1877  of  Atchison  district 
court;  that  of  McOUvray  at  the  April  Term  1877  of  Brown 
district  court.    All  necessary  facts  are  stated  in  the  opinion. 

In  the  JRdsner  case,  8.  H.  GKenn  appeared  for  plaintiff  in 
error.    No  appearance  for  The  State. 

In  the  McOUvray  case,  James  FaUoon  appeared  for  plaintiff 
in  error,  and  Lacock  ^  MulhoUen^  and  W.  J.  lUchardson^  for 
The  State. 

The  opinion  of  the  court  was  delivered  by 

Yalbktinb,  J. :  John  C.  Beisner,  plaintiff  in  error,  made 
complaint  under  oath  before  J.  E.  Fisher,  a  justice  of  the 
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peace  in  the  city  and  county  of  Atchison,  charing  one  Wil- 
liam Moore  with  the  offense  of  "assault  and  batteiy."  A 
warrant  was  issued.  Moore  was  arrested,  brought  before  the 
court,  was  tried  by  the  court  and  convicted^  and  sentenced  to 
pay  a  fine  and  costs.  Moore  took  appeal,  and  afterward  was 
tried  by  a  jury  in  the  district  court  upon  the  same  charge, 
and  therein  the  jury  returned  a  verdict  of  "  not  guilty."  And 
thereupon  the  county  attorney  filed  his  motion  to  assess  the 
costs  against  Reisner,  the  prosecuting. witness,  for  the  reason 
*^that  the  defendant  (in  the  prosecution)  had  been  discharged,'' 
which  motion  the  court  sustained,  and  did  assess  all  the  costs 
of  prosecution  against  said  Reisner,  prosecuting  witness  and 
plaintiff  in  error,  against  his  objection,  and  to  which  he  duly 
excepted.  No  appeal  was  ever  taken  from  the  district  court 
to  the  supreme  court,  but  Reisner  made  a  case  for  the  supreme 
court  under  the  provisions  of  the  code  of  civil  pi-ocedure,  and 
brought  the  case  to  the  supreme  court  on  such  "case-made" 
and  on  petition  in  error.  ISlo  appearance  has  been  made  in 
this  court  by  either  the  county  attorney  of  Atchison  county, 
or  the  attorney  general.  Indeed,  no  appearance  has  been  made 
in  this  court  for  the  state  by  any  person.  We  therefore  think 
that  we  have  no  jurisdiction  to  hear  and  determine  the  case 
upon  its  merits.  The  case  is  not  a  civil  action.  It  is  not  an 
incident  to  a  civil  action;  and  it  has  no  connection  whatever 
to  any  civil  action.  It  is  really  a  part  and  portion  of  and  an 
incident  to  the  criminal  action  brought  by  The  State  of  Kan- 
sas against  William  Moore.  But  in  this  particular  phase  of 
thiB  case  we  should  think  that  Reisner  might  be  considered  as 
the  defendant,  and  The  State  of  Kansas  as  the  plaintiff.  And 
if  Reisner  has  any  right  to  bring  the  case  to  tiiis  court,  (and 
we  are  inclined  to  think  he  has,)  he  must  bring  it  here,  not 
on  petition  in  error,  as  though  it  were  a  civil  action,  but  on 
appeal,  as  all  criminal  actions  are  brought  to  this  court  (Gen. 
Stat.  865,  866,  §  281,  et  seq.)  The  petition  in  error  in  this 
^ase  must  be  dismissed. 

The  case  of  McGilvray,  plaintiff  in  error,  against  The  State 
of  Kansas,  defendant  in  error,  involves  almost  precisely  the 


Digitized  by 


Google 


JANUARY  TERM,  1878.  481 

The  State  y.  Campbell  and  Jones. 

samer  preliminary  question,  before  the  merits  can  be  examined, 
as  the  Reisner  case  above  mentioned  does,  and  therefore  the 
McGilvray  case  must  also  be  dismissed*  About  the  only  dif- 
ference between  the  two  cases  is,  that  in  the  McGilvray  case 
there  has  been  an  appearance  in  this  court  for  the  state,  while 
in  the  other  case  there  was  no  such  appearance.  But  IliiB  ap- 
pearance in  the  McGilvray  case  is  not  made  by  the  county  at- 
torney, nor  by  the  attorney  general,  nor  by  any  other  person 
authorized  by  law  to  make  an  appearance  for  the  state,  and 
therefore  we  do  not  think  that  such  an  appearance  alone  can 
have  the  effect  to  authorize  an  examination  of  the  case  upon 
its  merits.  But  even  if  the  appearance  had  been  made  by  the 
county  attorney,  or  the  attorney  general,  it  would  still  be 
doubtful  whether  the  case  could  be  heard  and  examined  upon 
a  ^^ case-made^*  and  on  a  petition  in  error  where  no  appeal  had 
been  taken,  and  no  transcript  of  the  proceedings  of  the  court 
below  had  been  brought  to  the  supreme  court 

The  petitions  in  error  in  both  cases  are  dismissed. 

All  the  Justices  concurring. 


Thb  State  of  Kansas  v.  John  Campbell  and  A.  O.  Jonss. 

1.  Coflra,  m  CRDnNAL  Cabbs;  ProsecviJling  WvLneu,  When  Not  LiahU.  On  com- 
plaint of  B.,  made  onder  section  253  of  the  crimes  act,  A.  was  arrested 
for  a  willAil  distarbance  of  the  peace.  On  the  trial  before  a  jusdoe,  A. 
was  convicted  of  the  offense,  and  thereupon  appealed  the  case  to  the  dis- 
trict court..  Afterward  the  county  attorney,  with  consent  of  the  prose* 
coting  witness,  and  by  leave  of  the  court,  entered  a  nolle  prosequi  in  the 
case,  and  the  defendant  was  discharged.  Hdd^  That  B.,  the  prosecuting 
witness,  is  not  liable  for  costs.  [Heller  v.  Co.  CcmmW%,  23-180;  QmvmWs  v, 
Sallinger,  20-694;  Oomm*r8  v.  Kemey,  28-43;  In  re  SUmeberger,  81-639.] 

9. When  CowOy  Not  Liable.    Costs  are  unknown  to  the  common 

law,  and  are  only  given  by  statutory  direction;  and  there  being  no  pro- 
vision of  the  statute  requiring  the  county  where  the  alleged  offense  is 
committed  to  pay  the  costs  or  fees  in  a  criminal  action  of  the  charac^ 
above  stated,  and  disposed  of  as  this  one  was,  hM,  that  the  taxation  of 
costs  in  this  case  to  the  county  was  erroneous. 

31—19  Koi. 
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Appeal  from  AUm  IHstriet  OmtL 

Thb  only  questions  here  relate  to  costs  and  fees  of  officers 
and  witnesses  in  criminal  actions  for  disturbing  the  peace; 
and  all  necessary  fiiots  and  proceedings  are  stated  in  the  opin- 
ion. The  county  attorney  of  Allen  county,  upon  the  request 
of  the  county  board  of  said  county,  brings  the  case  h^^  by 
appeal  taken  in  the  name  of  The  &ate. 

Peter  Bell^  county  attorney,  for  appellant 

The  opinion  of  the  court  was  delivered  by 

HoRTOK,  C.  J. :  This  case  was  originally  commenced  before 
a  justice  of  the  peace,  under  section  258  of  the  crimes  act, 
(Gen.  Stat  878,)  against  John  Campbell  and  two  others.  A.  G. 
Jones  was  the  prosecuting  witness.  The  case  was  tried  before 
the  justice,  and  the  defendant  Campbell  having  been  convicted, 
gave  bond  and  took  an  appeal  to  the  district  court,  where, 
after  several  continuances,  the  case  was  called  for  trial  at  the 
July  term  1877.  Campbell  announced  himself  ready  for  triaL 
The  county  attorney  having  been  of  counsel  for  the  defendant 
Campbell,  the  court  appointed  one  J.  C.  Murray  to  prosecute 
on  behalf  of  the  state,  who,  with  the  consent  of  the  prosecut- 
ing witness,  Jones,  and  by  leave  of  the  court,  entered  a  nolk 
prosequi  over  the  objections  of  Campbell,  and  Campbell  was 
thereupon  discharged.  The  county  attorney  then  filed  a  mo- 
tion to  tax  the  costs  in  said  action  to  the  prosecuting  witness, 
for  the  following  reasons: 

"  1st,  That  the  action  was  dismissed  by  the  state  with  the 
knowledge  and  consent  of  the  prosecuting  witness,,  when  the 
defendant  Campbell  was  present  and  demanding  trial.  2d, 
That  the  prosecution  was  without  probable  cause.  8d,  That 
the  prosecution  was  malicious." 

A  copy  of  the  motion  was  served  on  said  prosecuting  wit- 
ness, Jones,  and  afterward  the  motion  came  on  to  be  heard. 
The  state  appeared  by  the  county  attorney.  The  defendant 
Jones  appeared  by  J.  C.  Murray  and  J.  R.  Gk>odin,  his  attor- 
neys.   A  jury  was  waived,  and  the  cause  sobmitted  to  the 
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court.  The  state  offered  to  prove  the  trath  of  each  and  all  the 
allegations  contained  in  the  motion.  Jones,  by  his  attorneys, 
objected  to  the  introduction  of  any  evidence  in  support  of  the 
motion,  which  objection  the  court  sustained,  and  refused  to 
allow  the  state  to  introduce  any  evidence,  to  which  ruling  of 
the  court  the  state  excepted,  and  reserved  the  point  and  ques- 
tion for  the  consideration  of  this  court.  Jones,  by  his  attor- 
neys, then  moved  the  court  to  tax  all  the  costs  in  the  action  of 
The  State  v.  Campbell,  and  the  costs  of  the  first  motion  to  tax 
costs,  to  Allen  county,  which  motion  the  court  sustained,  and 
ordered  and  adjudged  that  all  the  costs  in  the  case  of  The 
State  V.  John  Campbell,  and  the  costs  of  the  motion  to  tax  the 
costs  to  the  prosecuting  witness,  be  taxed  to  and  be  paid  by 
Allen  county;  to  which  motion  and  judgment  of  the  court 
the  state  excepted,  and  then  and  there  reserved  the  question 
of  the  authority  of  the  court  to  tax  said  costs  to  Allen  county, 
and  the  liability  of  said  county  to  pay  the  same,  for  the  con- 
sideration of  this  court. 

As  to  the  first  question  reserved,  we  answer  that  the  district 
court  committed  no  error  in  refusing  to  hear  the  evidence  on 
the  motion  of  the  county  attorney  to  tax  the  costs  in  the  action 
to  the  prosecuting  witness.  The  prosecutor  was  not  liable 
under  any  provision  of  the  statute.  This  action  was  pending 
in  the  district  court  at  the  time  of  its  dismissal,  and  section  18 
of  the  act  relating  to  fees,  (Gen.  Stat.  481,)  has  no  application. 
That  section  relates  to  fees  in  proceedings  before  justices  of 
the  peace — not  to  actions  in.  the  district  courts.  Neither  is 
the  case  presented  to  us  within  the  letter  of  section  826  or  sec- 
tion 827  of  the  criminal  code,  (Gen.  Stat.  872,)  to  which  we 
have  been  referred.  The  language  of  these  provisions  of  the 
statute  does  not  apply  to  this  action,  and  we  cannot  extend 
them.  {The  State  v.  Menhart,  9  Eas.  98.) 

As  to  the  second  question  reserved  by  the  state,  our  re- 
sponse is,  that  the  court  below  erred  in  taxing  any  of  the  costs 
to  Allen  county.  Costs  are  unknown  to  the  common  law. 
They  are  given  only  by  statute,  and  may  be  changed,  or  taken 
away,  at  the  will  of  the  legislature.    As  there  is  no  statute 
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aathoriziQg  or  reqairing  the  payment  of  any  costs  in  this  < 
from  the  county  treasury  of  Allen  county,  the  district  court 
exceeded  its  power  and  committed  error  in  attempting  to  com- 
pel the  county  to  pay  the  coats.  The  county  was  not  liable  for 
the  same. 

This  construction  of  our  statutes  may  work  injustice  to 
officers  and  other  parties  who  might  be  entitled  equitably  to 
have  their  fees  paid  by  the  county,  or  the  prosecutor,  or  in 
some  way;  but  as  we  are  not  the  law-making  power,  we  are 
not  at  liberty  to  add  to  the  statute,  nor  responsible  for  the 
omission  to  provide  for  the  payment  of  the  costa  in  such  cases. 
This  omission  seems  to  have  been  intentional.  Sections  811 
and  312  of  the  criminal  code  of  1859,  Comp.  Laws  1862, 
p.  281,  prescribed  that  the  costs  in  criminal  actions  should  be 
paid  by  the  county  in  which  the  offense  was  committed,  when 
the  defendant  was  convicted  and  unable  to  pay  them;  and 
when  the  defendant  was  acquitted,  the  costs,  were  to  be  paid 
by  the  county,  unless  the  prosecutor  was  adjudged  to  pay 
them.  Said  section  312,  relating  to  costs  in  cases  of  acquittal, 
was  omitted  in  the  revision  of  1868,  and  no  section  of  like  im- 
port inserted  in  its  place.  But  for  the  proviso  in  section  19  of 
the  act  relating  to  fees,  (ch.  89,  Gen.  Stat  488-4,)  which  re- 
stricts the  operation  of  that  section  to  cases  in  which  there  is 
a  couviction,  that  section  might  have  given  sheriffi  and  clerks 
authority  to  obtain  their  fees  of  the  county,  when  not  paid  by 
the  defendant  or  the  prosecuting  witness.  As  said  section  19 
is  thus  limited,  it  cannot  apply  in  this  action,  nor  in  cases  of 
acquittals. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded  with  instructions  to  overrule  the  motion  of 
Jones  to  tax  the  costs  to  Allen  county. 

All  the  Justices  concurring. 
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Comm'bs  of  Johnson  County  v,  Gbo.  W.  Wilson. 

LiABiLiTT  or  OoDNTY  FOB  OosTS,  til  MudenuonoT  Qun,  Under  section  27  of 
the  practice-act  in  misdemeanor  cases  before  justices  of  the  peace,  (Gkn. 
8tat  ch.  83,)  the  coanty  is  in  no  event  liab'e  for  the  fees  of  the  justice  or 
witnesses  in  any  case  whereof  jurisdiction  is  given  by  that  chapter  to 
justices  of  the  peace,  in  which  the  defendant  or  complainant  is  adjudged 
to  pay  the  costs;  and  it  makes  no  difference  as  to  the  county's  non- 
liability whether  the  case  end  in  the  justice's  court,  or  is  appealed  to  and 
defendant  convicted  in  the  district  court.  [SUde  v.  OampbeU^  19-481 ;  C.  L. 
1881,  ch.  39,  {{ 13  and  19;  S.  L.  1885,  ch.  127, 1 2.] 

Error  from  Johnson  District  Court 

At  the  March  Term.  1876  of  the  district  court,  Wilson  recov- 
ered a  judgment  against  the  Board  of  County  Commissioners  for 
$28.05  —  of  which  $26.55  was  for  fees  earned  in  a  certain 
criminal  case  tried  before  him  as  a  justice  of  the  peace,  and 
$1.50  was  for  fees  as  a  witness  on  the  i>art  of  the  state  in  the 
same  case  upon  the  trial  thereof  in  the  district  court.  The 
Board  of  County  CommWs  brings  the  case  here. 

J.  W.  Green^  county  attorney,  for  plaintiff'  in  error. 
Geo.  W.  Wilson^  defendant  in  error,  for  himself. 

The  opinion  of  the  court  was  delivered  by 

Brewbb,  J. :  This  case  was  submitted  upon  an  agreed  state- 
ment of  facts  in  the  court  below.  From  this  agreed  statement 
the  following  facts  appear: 

"Wilson,  the  defendant  in  error,  was  an  acting  justice  of 
the  peace  in  the  city  of  Olathe,  Johnson  county,  in  1874.  On 
28d  June  1874,  one  Gurnee  was  arrested  and  brought  before 
said  Wilson  for  trial.  The  offense  with  which  Gurnee  was 
charged  was  one  which  Wilson  as  justice  of  the  peace  had 
jurisdiction  to  try.  On  the  80th  of  June  Wilson  proceeded  to 
try  the  case,  which  resulted  in  the  conviction  of  Gurnee,  who 
was  fined  in  the  sum  of  twenty-five  dollars  and  costs  of  prose- 
cution, and  was  by  the  court  committed  to  the  jail  of  Johnson 
county  until  the  sentence  and  judgment  of  the  court  should 
be  complied  with.  From  this  judgment  Gurnee  appealed  to 
the  district  court    In  the  district  court  a  trial  was  duly  had 
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with  a  like  result  as  in  the  justice's  court,  with  this  exception: 
G-urnee  was  fined  in  the  sum  of  fifty  dollars,  instead  of  twenty- 
five.  Qurnee  then  appealed  to  the  supreme  court,  which  court 
affirmed  the  judgment  of  the  court  below.  The  mandate  of 
the  supreme  court  was  filed  in  the  court  below  on  the  8th  of 
June  1875,  and  immediately  thereupon,  a  motion  was  made  by 
the  county  attorney  asking  that  the  judgment  and  sentence  of 
the  court  should  be  carried  into  efiect.  Gurnee  failed  to  pay 
the  fine  and  costs  adjudged  a^^inst  him,  and  he  was  thereupon 
committed  to  the  jail  of  Johnson  county.  On  the  —  day  of 
June,  Gurney  made  an  application  to  the  board  of  county 
commissioners  to  be  released  from  confinement,  basing  his  ap- 
plication upon  chapter  117,  laws  of  1871.  Satisfactory  proof 
of  Gurnee's  inability  to  pay  the  fine  and  costs  adjudged  against 
him  was  produced  before  said  commissioners,  and  upon  the 
9th  of  June  1875  he  was  released  from  jail  by  their  order. 
Said  order  did  not  release  nor  did  it  attempt  to  release  said 
Gurnee  from  the  payment  of  said  fine  and  costs.  Wilson  per- 
formed the  services  for  which  his  bill  was  made  out,  ana  on 
the  24th  of  June  1876  the  bill  was  presented  to  the  commis- 
Bioners  for  allowance,  and  rejected.  Such  claim  was  for  fees 
as  justice  for  services  done  at  the  instance  of  the  prosecution 
in  the  trial  before  himself,  and  as  witness  on  the  part  of  the 
prosecution  on  the  trial  in  the  district  court." 

Was  the  county  liable?  That  the  county  is  not  liable  in  the 
absence  of  a  statute  making  it  liable,  is  conceded;  and  also, 
that  if  the  case  had  stopped  with  the  justice,  and  not  been 
appealed,  it  would  not  have  been  liable  for  any  costs  in  that 
court.  Sec.  27  of  ch.  88,  Gen.  Stat,  p.  884,  expressly  provides 
that— 

^^  No  costs  shall  be  paid  by  the  county  in  any  case  of  misde- 
meanor of  which  a  justice  of  the  peace  has  jurisdiction  under 
this  act,  when  the  complainant  or  defendant  shall  be  adjudged 
to  pay  them.'* — (Procedure  Act  in  MisdemeanorSj  §27.) 

A  release  by  the  county  commissioners  of  the  defendant 
from  imprisonment  would  not  under  those  circumstances  have 
made  the  county  liable.  This  does  not  seem  to  be  questioned. 
But  the  contention  of  counsel  is,  that  the  appeal  vacated  the 
judgment  of  the  justice,  and  divested  him  of  jurisdiction; 
that  thereafter  the  case  was  one  in  the  district  court;  that  sec- 
tion 28  of  same  act  provides  that  the  district  court  in  ren- 
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dering  judgment  shall  also  render  judgment  for  the  costs 
before  the  justice;  and  that  then. §825  of  4^h.  82,  Gen.  Staty 
p.  872,  becomes  applicable,  which  provides  that —  . 

"The  costs  incnrred  on  the  part  of  the  prosecution  shall  be 

Said  by  the  county  in  which  the  offense  is  committed,  when  the 
efendant  shall  be  convicted  and  shall  be  unable  to  pay  them/' 
—{Oiminal  Code^  §825.) 

We  cannot  concur  with  these  views.  Chap.  82  is  the  code 
of  criminal  procedure,  applying  to  criminal  proceedings  gen- 
erally. Some  of  its  provisions  in  terms  apply  to  certain  courts, 
and  some  to  others;  some  in  their  nature  are  only  applicable 
to  one  class  of  courts,  while  others  are  equally  applicable  to 
all  courts,  and  all  criminal  cases.  Article  16  of  this  chapter, 
in  which  is  found  section  825,  quoted  sujpra^  is  entitled  and 
refers  to  ^^  costs  in  criminal  cases."  Section  825  is  general, 
and  except  as  modified  or  limited  by  other  legislation  applies 
to  all  criminal  cases.  If  there  were  no  other  legislation  the 
county  would  doubtless  be  liable  for  the  costs  sued  for  in  this 
case.  But  chapter  88  is  subsequent  legislation,  having  been 
approved  nine  days  after  chapter  82.  It  provides  for  proceed- 
ings in  certain  misdemeanors  before  justices  of  the  peace,  and 
gives  to  them  exclusive  jurisdiction  thereof.  And  in  said  sec- 
tion 27,  above  quoted  in  full,  it  provides  that  no  costs  shall  be 
paid  by  the  county  in  those  cases  when  the  complainant  or  de- 
fendant is  adjudged  to  pay  them.  It  does  not  say,  no  costs  in- 
eurred  in  the  justice^ s  eouri^  but  "no  costs  *  *  *  in  any  case  of 
misdemeanor  of  which  a  justice  of  the  peace  has  jurisdiction 
under  this  act."  The  exception  to  the  general  provision  is  not 
as  to  the  court,  but  the  class  of  cases.  The  county  pays  no 
costs  in  those  cases,  and  not  simply  no  costs  in  those  courts. 
Section  27  is  a  limitation  on  section  325.  Effect  must  be  given 
to  each  if  possible.  They  are  in  pan  materia^  and  to  be  con- 
strued together.  If  they  stood  side  by  side  in  the  same  act 
there  would  seem  little  difficulty  in  arriving  at  the  legislative 
intention.  The  one  says  substantially,  '4u  all  cases;"  the 
other,  in  certain  specified  cases.  The  latter  is  a  limitation  upon, 
an  exception  to,  the  former.     The  contingency  named  in  said 
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section  27  arose  in  thie  case.  The  defendant  was  adjudged  to 
pay  the  costs.  He  still  remains  aci^ndged  to  pay  them.  We 
think  therefore  that  the  county  was  not  liable  for  any  of  the 
costs  sued  for. 

Section  19  of  the  act  relating  to  and  fixing  fees,  (ch.  39, 
Gen.  Stat.  483,)  whatever  effect  it  may  have  as  to  the  claims  of 
other  officers,  does  not  help  the  claimant  in  this  case. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded  with  instructions  to  render  judgment  in  famr 
of  the  defendant,  the  plaintiff  in  error,  for  costs. 

All  the  Justices  concurring^ 


Unioh  Paoiko  Railway  Oompakt  v.  William  H.  Touko. 

1.  Neoliobncb  of  Railway  Corporation;  Perianal  Ir^ria  af  SenanL  In 
an  action  to  recover  damages  for  personal  injuries  by  a  brakeman  in  the 
employ  of  a  railway  company  while  in  the  discharge  of  his  duties,  where 
the  testimony  introduced  on  the  trial  under  the  pleadings  tends  to  prove, 
that  the  plaintiff  was  injured  through  the  negligence  of  the  engineer  of 
the  company  in  charge  of  the  locomotive  of  the  train ;  that  said  en^eer 
was  an  incompetent  and  unfit  person  to  be  a  locomotive  engineer;  that 
the  company  was  guilty  of  negligence  in  employing  said  engineer,  and 
in  retaining  him  in  its  employ  after  his  unfitness  had  become  known, or 
when  by  the  exercise  of  ordinary  care  it  would  have  been  known;  and 
thereon  the  jury  find  a  verdict  for  the  plaintiff  against  the  railway  com- 
pany, and  the  trial  court  approves  the  same,  and  su£5cient  evidence  ii 
offered  to  sustain  the  verdict,  held,  that  this  court  will  not  disturb  the 
judgment  on  the  claim  of  the  railway  company  that  the  preponderance 
of  the  evidence  proves  the  injury  to  the  plaintiff  was  due  solely  to  his 
own  fiiult,  or  misfortune,  growing  out  of  his  own  errors  of  Judgment 
[/?.  R  V,  Henigh,  23-357;  Specr  v,  R.  J8.,  28-678.] 

2.  Damaobs;  Excestive;  When  Verdict  mU  not  be aelAMe.  In  an  action  whidi 
has  been  pending  in  the  courts  for  nearly  nine  years  before  the  verdlcti 
where  the  plaintiff  seeks  to  recover  for  personal  ix^uries  resulting  in  the 
loss  of  a  right  hand  at  the  wrist,  and  such  plaintiff  at  the  time  of  the  in- 
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jury  was  only  twenty-fiye  years  of  age,  and  engaged  in  an  employment 
which  has  a  regalar  system  of  promotions,  and  two  juries  have  returned 
substantially  the  same  amount  of  damages,  and  the  verdict  has  been  ap- 
proved by  the  trial  conrt^  hdd,  that  a  verdict  of  ten  thousand  dollars, 
under  all  the  circumstances  of  the  case,  is  not  so  flagrant  as  to  compel  a 
reviewing  court  to  disturb  the  same  solely  on  the  ground  of  its  being  ex- 
cessive. [J?.  R.  V.  Moore,  31-197;  R.  JB.  v.  Fax,  81-699;  R.  R.  v,  Brown^  26- 
443;  R.  JS.  v.  Maekey,  38-299;  KRv.  Peavey,  29-170;  R.  R.  v.  MUliken,  8- 
647. 

JError  from  Leavenworth  District  Court. 
At  the  March  Term  1876  of  the  district  court,  Young  recov- 
ered judgment  against  the  BaUroad  Company  for  |10;000,  for 
the  loss  of  his  right  hand,  which  was  injured  and  crushed 
while  he  was  trying  to  couple  cars  on  defendant's  railroad,  at 
Lawrence,  in  September  1867.  Yoimg  was  a  brakeman,  in 
the  employ  of  defendant  company,  and  he  alleges  that  the 
accident  happened  through  the  negligence  of  one  Frank 
Crane,  an  engineer,  who  was  wholly  incompetent  and  unfit, 
and  that  the  Bailroad  Company  had  knowledge  of  such  incom* 
petency  and  unfitness.  The  Railroad  Company  brings  the  case 
here  on  error* 

J.  P.  UsheTj  and  C.  K  Bretherion^  for  plaintiff  in  error.  An 
elaborate  printed  brief  was  filed  by  each  counsel,  and  the  case 
was  also  argued  orally  by  Mr.  Usfier.  The  Railroad  Company 
contended,  that  the  main  questions  of  law  involved  in  the  case 
are,  that  the  burden  of  proof  is  upon  the  plaintiff  to  establish, 
Ist,  that  plaintiff  was  injured  through  the  negligence  of  Crane, 
the  engineer;  2d,  that  the  plaintiff  did  not  by  his  negligence 
contribute  to  his  own  injury;  8d,  that  Crane  was  an  incompe- 
tent and  unfit  person  to  be  a  locomotive  engineer;  and  4th, 
that  the  company  was  guilty  of  culpable  negligence  either  in 
employing  him  or  retaining  him  in  its  employ.  Upon  the 
general  question  of  negligence,  counsel  cited  69  N.  T.  366; 
20  Mich.  128.  The  definition  of  negligence  given  by  this 
court  in  the  BoUms  case,  6  Eas.  169,  literally  followed  by  trial 
courts  as  it  was  in  this,  has  resulted  in  very  great  wrong.  An 
instruction  frona  the  court, "  but  when  the  plaintifi*'s  negligence 
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is  only  Blight,  and  that  of  the  defendant  is  gross,  sach  negli- 
gence on  the  part  of  the  plaintiff  will  not  prevent  his  recov- 
ery," conveys  to  the.  minds  of  the  jury  no  definite  idea  of  the 
tme  rule  of  law  apon  the  suhject,  and  leaves  them  to  find  a 
capricious  verdict  Now  this  rule  of  law  is  not  the  rule  of 
the  federal  courts,  nor  of  the  courts  of  any  state  except  Illi- 
nois and  Georgia,  according  to  Justice  Cole,  in  G*Keefe^s  case^ 
82  Iowa,  467.  To  those  states,  of  course,  must  be  added  Kan- 
sas. Many,  and  among  them  the  writer,  regard  it  a  great  mis- 
fortune that  this  rule  was  adopted  in  this  state;  hut  since  it 
has  been,  the  rule  of  decisions  in  Illinois,  fi:om  which  it  was 
borrowed,  ought  in  common  justice  to  be  adopted  here.  The 
courts  in  that  state  habitually  look  into  the  evidence  and  de- 
termine from  it  whether  the  negligence  of  the  plaintiff  was 
such  when  compared  with  that  of  the  defendant  as  to  show 
that  the  injured  party  was  not  negligent  and  blamable,  and  if 
so,  they  hold  he  cannot  recover.  (65  111.  178;  52  HI.  830;  75 
m.  106.)  The  characterization  of  negligence  by  the  term 
^^gross,'^  adds  nothing;  and  the  jury  in  this  case  no  better 
understood  what  rule  of  law  was  intended  to  be  given  than  if 
it  had  been  given  as  above  stated.  The  fact  is,  the  rule  is 
radically  wrong.  The  courts  in  Illinois  have  found  constant 
difficulty  in  its  application.  Repeatedly  they  find  it  ne&essaiy 
to  carefhlly  explore  the  testimony  and  weigh  the  evidence  to 
determine  whether  the  verdict  is  within  their  most  inconven- 
ient rule  of  law.  (C.  L.  J.,  vol.  2,  p.  84.)  Again:  The  dam- 
ages assessed  by  the  jury  are  excessive.  When  the  case  was 
first  here,  (8  Kas.  658,)  this  court,  upon  full  consideration,  de- 
cided that  (9,000  was  excessive  damages  for  the  loss  of  a  hand. 
There  was  no  proof  magnifying  the  injury  or  changing  the 
condition  of  the  case  in  any  respect  from  what  it  was  before, 
and  yet  the  verdict  now  is  for  $10,000,  and  must  have  resulted 
from  prejudice  and  passion,  if  not  from  malice. 

Thomas  P.  FenUnij  and  Clough  ^  Wheats  for  defendant  in  e^ 
ror,  as  to  the  liability  of  the  Railroad  Company  for  employing 
Orane  without  sufficient  care,  and  retaining  him  in  its  employ 
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after,  knowledge,  and  after  being  informed  of  his  Incompetency 
and  ianfitness,  cited  10  Eas.  471  i  14.E:aa..8ff|  18  Eas.  59,  62. 
Ab  to  the  measure  of  damages,  it  was  a  question :for  the  jiiry, 
with  which  this  court  has  not  under  the  evidence^  aind  I'ules  oi 
decision  in  relation  to  such  matteiis  anything  to  8ay>  This  id 
the  second  verdict;  and  we  think  it  will  not  be*. of  any. use.  to 
attempt  to  convince  twelve  jurors  that  ten  thousand  dollars  is 
too  much,  especially  when  that  sum  is  considered  in  connec-' 
tion  with  the  many  years  which  have  elapsed  since  the  izgury 
was  inflicted.  17  Ebb.  168  to  178. 

The  opinion  of  the  court  was  delivered  \>J 

HoRTOK,  C.  J. :  This  action  has  been'  pending  in  tiie  courts 
for  nearly  ten  years,  and  the  injury  for  which  the  damages 
were  assessed  occurred  on  the  19tb  of  September  1867.  The 
case  was  before  this  court  at  the  July  Term  1871,  and  ia  re- 
ported in  8:  Eas.  658.  Oh  its  return  to  the  court  below  1^^ 
parties  filed  new  pleadings.  This  cause  w^as  tided  the'  second 
time  on  6th  Ma^ch  1876,  and  resulted  in  a.  verdict  an^  judg« 
ment  for  the  defendant  in  error  for  (10,000.  The  railway 
company  again  invokes  the  aid  of  this  court  to  reverse  the 
judgment  against  it 

Young  was  in  the  employment  of  the  railway  company,  and 
by  reason  of  such  employment  it  became  his  duty  to  couple 
the  cars  upon  the  trains  on  which'  he  was  eniployed;  and  at 
the  Lawrence  station,  while  attempting  to  coup>e  thb  cars  by 
setting  an  iron  pin  in  the  drawheadof  one  of^the  ears,  hiBr< 
right  hand  dropped  between  the  bumpersof  ithetwocars  he 
was  trying  to  couple,  and  was  crushed  so  that  amputation  at 
the  wrist  became  necessary.  The  petition  alleged  that  the 
injuries  resulted  wholly  and  entirely  from  the  negligence, 
carelessness,  and  recklessness  of  the  railway  company  and  its 
engineer  then  having  charge  ah  d  coaikrolbf  the;  engine,  at- 
tached to  the  train;  that  said  engineer,  ih  backing  his  engine 
and  the  cars  attached  for  the  purpose  of  havingf  the  sami 
connected  to  other  cars  on  the  track,  and' where  Young  was 
standing  to  fasten  >l2ie  cars  togetiier,'so  violently ,  recklessly 
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and  Degligently  ran  the  en^ne  and  cars  to,  against  and  npon 
the  cars  where  Young  was,  that  he  received  the  injury  com- 
plained of;  that  the  railway  company  was  at  said  date  in* 
formed  and  fully  aware  that  the  said  engineer  had  been  for  a 
long  time  theretofore  and  was  then  totally  incompetent  to 
perform  the  duties  of  an  engineer;  that  he  was  careless,  neg- 
ligent, and  reckless;  that  the  engineer  was  employed  without 
reasonable  inquiry  either  as  to  his  fitness  or  competency  to 
be  or  to  act  as  such  engineer,  or  to  have  control  or  power  as 
such,  and  without  reasonable  diligence  having  been  exercised 
to  ascertain  the  fitness  of  said  engineer  to  act  in  that  capacity, 
and  without  reasonable  grounds  to  believe  he  was  competent 
for  such  service,  and  that  the  company  continued  him  in  its 
employment  until  after  the  happening  of  said  wrongs  and 
grievances  without  using  reasonable  diligence  or  care  to  know 
or  ascertain  or  be  informed  of  the  fitness,  care,  knowledge,  or 
skill  of  said  engineer,  or  the  want  thereof  on  his  part  Upon 
the  trial  the  plaintiff  in  the  court  below  offered  evidence  tend- 
ing to  prove  that  he  was  injured  through  the  negligence  of  the 
engineer;  that  he  did  not  by  his  negligence  contribute  to  his 
9wn  injury;  that  the  engineer  was  an  incompetent  and  unfit 
person  to  be  a  locomotive  engineer,  and  that  the  company  was 
guilty  of  negligence  in  employing  him  and  retaining  him  in 
its  employ. 

That  the  evidence  fully  established  the  unfitness  and  incom- 
petency of  the  engineer  for  the  business  intrusted  to  him,  and 
that  the  company  knew  and  ought  to  have  known  of  such 
unfitness  and  incompetency,  we  do  not  think  can  be  fairly 
questioned.  The  critical  points  in  the  case  of  the  defendant 
in  error  were,  in  our  view,  whether  the  injury  received  was 
caused  by  the  negligence  of  the  engineer,  and  whether  Young 
was  guilty  of  contributory  negligence.  These  questions  how- 
ever were  properly  submitted  to  the  jury  for  their  determi- 
nation, upon  instructions  fully  warranted  by  the  previous 
decisions  of  this  court,  and  from  the  verdict  must  have  been 
decided  adversely  to  the  railway  company;  and  as  there  was 
evidence  introduced  to  sustain  the  same,  we  cannot  interfere^ 
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although  the  preponderance  might  be  opposed  to  the  verdict 
Notwithstanding  the  exhaustive  and  elaborate  briefe  presented 
by  the  counsel  of  the  plaintiff  in  error  in  this  court,  no  new 
questions  are  raised  concerning  the  allegations  of  the  petition, 
the  objections  to  the  testimony,  or  the  instructions  of  the 
court;  hence  we  do  not  feel  justified  in  incorporating  in  this 
opinion  the  voluminous  testimony  given  on  the  trial,  or  in 
reviewing  law-points  deemed  settled  by  the  adjudications  of 
this  court.  We  refer  to  the  following  cases  as  decisive  of  the 
material  questions  to  which  our  attention  has  been  called  by 
the  arguments  of  counsel  upon  the  testimony  and  instructions: 
BoUms  V.  U.  R  Bly.  Co.,  6  Kas.  167;  K.  P.  Ely.  Oo.  v.  JUmken, 
8  Kas.  647;  Savryer  v.  Sauer,  10  Kas.  466;  K.  P.  Rhf.  Co.  v. 
Pointer,  14  Kas.  87;  K,  P.  Rbf.  Co.  v.  Salmon,  14  Kas.  612;  K. 
P.  Rbf.  Co.  r.  Kunkel,  17  Kas.  146;  C.  ^  B.  I.  Bid.  Cb.  v. 
Doyle,  18  Kas.  68. 

The  most  serious  matter  in  the  case  for  our  consideration 
is  the  objection  raised  against  the  verdict  on  the  ground  that 
it  is  excessive.  In  determining  this  objection,  in  addition  to 
the  many  other  elements  that  enter  into  the  estimate  of  the 
real  amount  of  damages  sustained  by  the  defendant  in  error, 
we  are  to  consider  the  fact  that  he  was  only  twenty-four  or  five 
years  of  age  at  the  time  of  the  amputation  of  his  hand,  that 
he  was  engaged  in  an  employment  in  which  there  is  a  regular 
system  of  promotions,  that  many  years  elapsed  between  the 
injury  and  the  verdict,  and  that  two  juries  have  decided  sub- 
stantially in  favor  of  the  sum  of  (10,000.  Again,  the  trial 
court,  whose  imperative  duty  it  was  to  set  aside  the  verdict, 
or  reduce  its  amount,  if  the  jury  erred  from  prejudice  or  other 
cause,  has  approved  the  same,  and  added  its  sanction  to  the 
award.  The  question  was  one  peculiarly  proper  for  the  jury 
to  determine;  and  although  the  verdict  is  large,  larger  per- 
haps than  any  member  of  this  court  would,  as  a  juror,  have 
returned,  we  cannot,  in  view  of  all  the  circumstances,  say  that 
such  damages  are  so  excessive  as  to  strike  the  mind  at  first 
blush  as  being  the  result  of  bias  or  prejudice.    To  interfere, 
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we  most  say  that  the  jury  acted  under  some  improper  in- 
fluence or  bias  in  the  matter.  This  we  cannot  say.  If  the 
defendant  in  error  had  obtained  $6,000  for  his  injury  soon 
after  the  same  occurred,  this  sum  kept  at  seven  per  cent  in- 
terest per  aunum  would  have  now  exceeded  the  verdict.  The 
first  verdict  was  for  $9,000.  This  sum  at  seven  per  cent  in- 
terest during  the  time  between  the  verdicts  would  have  ex- 
ceeded largely  the  second  verdict;  hence  in  £act  the  second 
verdict,  comparing  the  time  it  was  rendered,  is  really  much 
less  than  the  first  one.  The  amount  which  the  defendant  in 
error  earned  per  year  at  the  time  of  the  injury  is  not  alone  to 
be  consiiclered  in  the  award  to.  him  of  such  compensation  as 
shall  net  him  in  his  present  maimed  condition  a  like  income 
in  the  future,  because  the  opportunities  of  promotion  and  the 
occupancy  of  a  more  lucrative  position  are  also  to  be  regarded. 
The  yearly  interest  of  the  judgment  at  the  rate  of  seven  per 
cent,  (and  this  is  all  that  money  will  usually  realize,  even  in 
our  state  with  its  high  rates  of  interest,  after  deducting  taxes,) 
will  amount  to  |700;  and  when  there  is  taken  into  account 
the  advancement  of  firemen,  brakemen  and  station-keepers  on 
railways  from  one  position  to  another,  till  they  oftentimes  be- 
come conductors,  superintendents,  and  managers  of  railways, 
with  salaries  ranging  from  |1,200  to  $10,000  and  upwards  per 
annum,  it  is  neither  unreasonable  nor  imaginative  to  suppose 
that  an  attentive,  intelligent,  and  energetic  brakeman  of 
twenty-five  would  in  time  earn  a  ^luch  larger  sum  per  annum 
than  $700  in  a  higher  position  if  the  possibilities  of  the  future 
had  not  been  forever  closed  to  him  by  the  loss  of  his  right 
hand.  The  trial  judge  had  some  opportunity  to  determine 
from  the  defendant  in  error  while  on  the  witness  stand  as  to 
his  capacity  for  business,  and  his  general  intelligence,  which 
is  denied  to  us;  and  considering  all  the&cts  in  the  case,  we 
do  not  feel  the  liberty  of  saying  that  ihe  verdict  of  the  jury  is 
so  flagrant,  or  outrageously  unjust,  as  to  require  of  us,  as  a 
reviewing  court,  to  set  it  aside  and  grant  a  new  trial  solely  for 
excessive  damages. 
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Yalbktihb,  J. :  I  concur  in  the  foregoing  opinion  of  the 
Chief  Justice.  While  I  think  that  the  verdict  of  the  jury 
awards  excessive  damages,  yet  I  do  not  think  that  the  excess 
is  so  gYeat  that  it  alone,  without  any  other  error  or  irregu- 
larity in  the  proceedings  of  the  court  below,  would  authorize 
a  reversal  by  this  court  of  the  decision  and  judgment  of  the 
court  below. 

But  all  that  I  wish  to  say  is  merely  a  few  words  with  respect 
to  negligence.  Twice  the  very  learned  and  senior  counsel  for 
the  plaintiff  in  error  has  charged  this  court  with  adopting 
what  he  calls  the  rule  or  doctrine  of  ^^comparative  negligence." 
The  first  time  he  so  charged  was  in  his  oral  argument  on  a 
motion  for  a  re-hearing  in  the  case  of  the  K.  P.  Bfy.  Oo.  v. 
Pointer.  (That  case  will  be  found  reported  in  14  £as.,  87  to  67.) 
The  second  time  he  so  charged  was  in  his  oral  argument  in 
this  case.  Mr.  Justice  Brewer  denied  the  charge  on  the  first 
occasion;  (14  Eas.  66;)  and  I  shall  deny  it  now.  I  do  not 
think  that  there  is  anything  in  all  the  Kansas  Reports  furnish- 
ing the  slightest  foundation  for  such  a  charge.  I  do  not  think 
that  any  judge  of  this  court  has  ever  entertained  the  slightest 
inclination  to  adopt  any  such  doctrine,  and  certainly  no  judge 
of  this  court  has  within  the  last  nine  years  believed  in  any 
such  doctrine.  The  counsel's  supposed  doctrine  of  ^^compara- 
tive negligence,''  as  I  understand  him,  is  this:  Where  two  par- 
ties are  guilty  of  negligence  contributing  to  the  injury  of  one 
of  them,  the  injured  party  may  recover  damages  therefor  firom 
the  other,  provided  his  negligence  is  less  than  'that  of  the 
other.  Now  it  is  generally  true,  that  the  party  recovering 
damages  for  injuries  resulting  from  negligence  must  himself 
have  been  guilty  of  less  negligence  than  the  other  party.  But 
this  is  not  always  true.  A  passenger  on  a  railroad,  who  has 
exercised  ordinary  care,  that  is,  that  degree  of  care  which  an 
ordinarily  prudent  man  would  ordinarily  exercise  under  like 
circumstances,  might  recover  from  the  railroad  company  for 
injuries  resulting  from  negligence,  although  both  parties  were 
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guilty  of  negligence,  and  his  slightly  the  greatest;  for  in  such 
a  case  the  railroad  company  is  bound  to  exercise  great  or  ex- 
traordinary care,  and  is  liable  for  very  slight  negligence;  while 
the  passenger  is  bound  to  exercise  only  ordinary  care,  and  his 
action  can  be  defeated  only  by  a  showing  that  he  was  guilty  of 
ordinary  negligence.  Slight  negligence  on  his  part  in  snch  a 
case  would  not  defeat  his  right  to  recover.  And  generally, 
the  mere  fact  that  the  plaintiff  has  been  gailty  of  less  negli- 
gence than  the  defendant  will  not  authorize  a  recovery  on  his 
part.  Take  the  present  case  for  instance,  and  suppose  that 
the  railroad  company  was  guilty  of  slight  negligence  only: 
the  plaintiff  would  not  then  have  any  right  to  recover,  even  if 
he  were  not  gailty  of  any  negligence  at  all;  for  in  this  class  of 
cases  a  railroad  company  is  liable  only  for  ordinary  negligence, 
and  not  for  slight  negligence.  Or  suppose  that  the  plaintiff 
himself  was  guilty  of  ordinary  negligence  contributing  to  the 
injury:  then  be  could  not  recover  even  if  the  negligence  of 
the  railroad  company  was  greater  than  his;  for  in  this  class  of 
cases,  and  indeed  in  almost  every  class  of  cases,  and  indeed  in 
almost  every  case,  the  plaintiff  must  have  exercised  ordinary 
oare,  and  not  have  been  gailty  of  ordinary  negligence,  or  he 
cannot  recover.  There  are  we  suppose  a  few  exceptions  where 
a  person  who  has  himself  not  exercised  ordinary  care  may 
nevertheless  recover,  but  these  exceptions  are  very  few.  In 
the  present  case  it  was  the  duty  of  both  the  plaintiff  and  the 
defendant  to  exercise  ordinary  care,  and  be  free  from  ordinary 
negligence;  and  neither  was  bound  to  exercise  great  or  extraor- 
dinary care;  and  neither  would  have  lost  anything  by  being 
guilty  of  merely  slight  negligence.  Slight  negligence  is 
merely  the  fitilure  to  exercise  great  or  extraordinary  care; 
and  such  negligence  would  not  in  a  case  of  this  kind  make 
the  defendant  liable,  or  prevent  the  plaintiff  from  recovering. 
All  negligence  consists  merely  in  the  failure  to  exercise  care 
and  diligence;  and  there  are  infinite  shades  or  degrees  of 
negligence,  as  well  as  of  care  and  diligence.  Sir  William 
Jones  says:  ^' There  are  infinite  shades  of  dzfceuiUy  or  negUci^ 
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from  the  slightest  inattention  or  momentary  absence  of  mind 
to  the  most  reprehensible  sapineness  and  stupidity."  The 
courts  however  cannot  recognize  all  of  these  infinite  shades  or 
degrees  of  negligence,  but  only  a  few  of  them.  And  the  di- 
vision  lines  between  even  these  few  cannot  be  very  definitely 
located.  This  court  has  recognized  three  and  possibly  more 
degrees:  slight,  ordinary  and  gross,  and  possibly,  very  slight, 
and  gross  amounting  to  wantonness.  Some  courts,  in  theory, 
refuse  to  recognize  any  degrees  of  negligence,  although  in 
practice  they  all  unquestionably  recognize  degrees.  It  would 
be  extremely  absurd  not  to  do  so.  But  the  word  *^  negligence  ** 
does  not  always  mean  the  same  thing,  under  all  circumstances, 
in  all  cases,  and  to  all  persons.  In  its  most  extensive  sense  it 
means  every  neglect  and  default,  and  every  conceivable  omis- 
sion of  care  and  diligence.  Li  this  sense,  the  failure  to  exer- 
cise the  most ,  extraordinary  care,  the  "utmost"  care,  is 
negligence  as  well  as  the  grossest  and  most  reprehensible 
omission  of  duty.  But  ordinarily  we  use  the  word  in  a  more 
limited  sense.  Ordinarily  when  we  use  the  word  "  negligence  " 
without  any  qualifying  word  or  words,  we  mean  ordinary 
negligence.  This  is  most  universally  so  when  we  use  the 
word  with  respect  to  plaintifis;  for  it  is  almost  universally  the 
case  that  ordinary  negligence  on  the  part  of  a  plaintiff  will 
defeat  his  recovery.  Probably  also,  in  a  majority  of  cases, 
when  we  use  the  word  with  respect  to  defendants  we  mean 
ordinary  negligence;  for  probably  in  a  majority  of  cases  ordi- 
nary negligence  would  render  the  defendant  liable.  But 
ordinarily,  when  we  speak  of  negligence  with  respect  to  de- 
fendants, we  mean  culpable  negligence;  and  culpable  negli- 
gence may  in  one  case  be  slight  negligence,  in  another  case 
ordinary,  and  in  another  case  gross.  Thus  in  an  action  by  a 
passenger  against  a  railroad  company,  the  word  "  negligence," 
as  applied  to  the  railroad  company,  would  mean  merely  slight 
negligence;  for  in  such  a  case  the  slightest  negligence  on  the 
part  ot  the  company  would  make  the  company  responsible 
and  would  be  considered  as  culpable  negligence.    In  an  action 
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by  an  employ^  of  a  railroad  company  against  the  company,  as 
in  the  present  case,  if  we  should  speak  of  the  negligence  oi 
the  company  we  would  mean  ordinary  negligence,  for  in  such 
a  case  that  would  be  the  kind  or  degree  of  negligence  which 
would  render  the  company  liable.  And  in  an  action  against 
a  railroad  company  by  a  person  who  was  at  the  time  of  the  in- 
jury a  wrongdoer,  and  a  trespasser  upon  the  rights  of  the  com- 
pany, if  we  should  speak  of  the  negligence  of  the  company 
we  would  mean  gross  negligence,  or  gross  negligence  amount- 
ing to  wantonness,  for  in  such  a  case  no  mere  ordinary  negli- 
gence would  render  the  company  liable.  All  courts,  I  think, 
in  practice  recognize  degrees  or  distinctions  in  negligence 
such  as  the  foregoing;  but  generally  thosd  courts  which  do 
not  recognize  degrees  of  negligence  in  theory,  say  that  all 
negligence  less  than  culpabje  negligence,  or  less  than  that  de- 
gree which  would  in  any  particular  cake  render  the  defendant 
liable,  or  prevent  the  plaintiff  from  recovering,  is  not  negli- 
gence at  all,  and  all  negligence  greater  than  that  degree  which 
would  in  any  particular  case  render  the  defendant  liable,  or 
prevent  the  plaintiff  from  recovering,  is  merely  negligence 
with  a  vituperative  epithet.  A  great  majority  of  the  courts 
however  in  this  country  recognize  degrees  of  negligence  both 
in  theory  and  in  practice.  And  it  is  not  strange  that  they 
should  do  so;  for  no  court,  however  great  it  may  be,  can 
abolish  the  world  as  it  actually  exists,  or  abrogate  human 
transactions  as  they  actually  occur;  but  all  courts  must  take 
things  as  they  find  them.  Degrees  of  negligence  exist  in  the 
very  nature  of  things,  and  it  is  foolish  to  attempt  to  wholly 
ignore  them.  To  say  that  slight  negligence  can  have  no  exist- 
ence in  fact,  and  then  to  say  that  a  carrier  of  passengers  may 
be  held  liable  for  slight  negligence,  is  not  altogether  logical. 
It  is  virtually  to  say  that  a  carrier  of  passengers  might  be  held 
liable  for  something  which  could  not  have  any  existence.  The 
fact  is,  that  slight  negligence  may  have  an  existence;  and  in 
some  cases  it  is  material  and  substantial  negligence,  and  in 
other  cases  it  is  not    The  three  degrees  of  negligence  usually 
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recognized  are  designated  by  the  words  "slight,**  "ordinary," 
and  "gross;"  and  these  are  pretty  clearly  defined  in  Shear- 
man k  Redfield'e  work  on  Negligence,  (see  §  18.)  There  are 
also  other  degrees  or  kinds  of  negligence  sometimes  recog- 
nized, which  are  designated  or  defined  by  other  words  or 
phrases.  But  with  all  the  various  modes  and  ways  of  desig- ' 
nating  the  various  kinds  and  degrees  of  negligence,  probably 
no  one  ever  supposed  that  "slight  negligence"  meant  "ordi- 
nary negligence,"  or  anything  else  but  "slight  negligence." 
Probably  no  jury  ever  supposed  that  any  court  meant  ordinary 
negligence,  or  anything  else  but  slight  negligence,  when  the 
court  used  the  words  "slight  negligence."  There  is  nothing 
in  the  present  case  to  show  that  the  jury  misunderstood  the 
language  of  the  court  below  with  regard  to  negligence;  and  I 
do  not  think  that  the  jury  could  have  been  misled  by  any  such 
language.  Indeed,  I  do  not  think  that  the  plaintijBf  in  error 
has  anything  to  complain  of  except  the  amount  of  the  .verdict; 
and  I  do  not  think  that  even  that,  considered  by  itself,  as  it 
must  be  at  this  time,  is  so  extravagant  or  exorbitant  as  to 
justify  this  court  in  overturning  both  the  verdict  of  the  jury 
and  the  decision  and  judgment  of  the  court  below*  In  this 
our  brother  Brewer  differs  with  the  Ohief  Justice  and  myself, 
and  I  believe  this  is  the  only  difference  of  opinion  in  this  case. 
Upon  this  question  I  believe  now  just  as  I  did  when  the  case 
was  formerly  before  us.  (8  !Cas.  658.)  But  at  that  time  there 
was  a  fatal  error  which  required  a  reversal,  and  I  do  not  think 
that  there  is  any  such  error  in  the  caae  now* 
The  judgment  will  be  affirmed. 

Brbwbr,  J. :  I  am  unable  to  concur  with  my  brethren  in 
affirming  the  judgment  in  this  case. '  To  my  mind  the  amount 
given  by  the  jury  is  so  largely  in  excess  of  any  fair  compenslt- 
tion  for  the  injury  as  to  call  imperatively  upon  this  court  to 
interfere  and  set  the  verdict  aside.  I  expressed  my  views  in 
this  respect  fiiUy  in  the  opinion  written  when  the  case  was 
here  before,  and  when  the  verdict  was  one  thousand  dollars  less 
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than  the  present,  and  it  is  unnecessary  to  repeat  them.  The 
focts  that  great  length  of  time  has  since  elapsed,  and  that  an- 
other jary  has  come  to  the  same  conclosion,  are  in  my  judg- 
ment no  sufficient  reasons  for  change.  There  is  nothing  in 
the  record  to  show  that  the  company  is  responsible  for  the  de- 
lay. For  aaght  that  appears,  the  very  magnitude  of  the  plain- 
tiff's claim  has  been  the  only  thing  standing  in  the  way  of 
settlement,  and  if  he  had  at  the  first  demanded  only  a  fiiir 
compensation  for  his  injury  it  would  have  been  paid  without 
delay  and  without  suit  Is  it  right  to  punish  the  company  for 
not  submitting  to  and  paying  an  exorbitant  claim,  by  mulcting 
it  in  a  larger  sum,  until  it  is  shown  that  the  company  refused 
to  pay  what  was  fair  and  right?  Lapse  of  time  furnishes  no 
just  ground  for  sustaining  a  verdict  which  otherwise  would  be 
an  outrage.  And  while  the  opinion  of  a  second  jury  is  enti- 
tled to  respect,  and  carries  with  it  some  weight,  sufficient  no 
doubt  to  support  an  award  a  few  hundred  dollars  in  excess  of 
what  would  seem  a  fair  compensation,  yet  when  the  amonnt  is 
double  or  treble  the  sum  which  ought  to  be  expected  from 
even  a  large  sympathy  for  the  sufferer,  and  a  large  dislike  to 
the  corporation,  a  second  verdict  only  makes  plainer  the  neces- 
sity for  judicial  interference.  If  ten  thousand  dollars  damages 
for  the  loss  of  the  hand  of  a  common  laborer  can  be  sustained, 
what  limit  can  be  placed  when  the  injuries  are  such  as  some- 
times occur  in  railroad  accidents?  I  think  the  judgment 
should  be  reversed. 
By  the  Court:  Judgment  affirmed. 

[NoTB. — A  petition  for  a  rehearing  of  this  case  was  filed  on 
the  part  of  the  railroad  company,  on  the  22d  of  January  1878, 
and  was  argued  by  J.  P.  Usher  in  support  of  the  motion,  and 
Thomas  P.  Fmlon  in  opposition.    The  motion  was  denied.] 
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Appkal,  from  Juttices^M  Judgment,  after  Jury  Trial;  Amount  of  Defendant^t 
Claim.  Where,  in  answer  to  plaintiff's  bill  of  particulars  claiming  $14, 
defendant  files  a  bill  which  contains,  first,  a  denial  of  plaintiff's  bill  ex- 
cept as  afterward  admitted,  next  an  admission  that  two  dollars  thereof  is 
correct,  then  an  allegation  that  plaintiff  is  indebted  to  defendant  in  the 
snm  of  twenty-one  dol^^rs,  and  then  stating,  separately,  the  items  of  such 
indebtedness,  which,  added,  amount  to  $22.15,  and  closes  with  a  prayer 
for  judgment  of  $21  a^rainst  the  plaintiff,  hdd,  that  taking  the  entire  bill 
together  the  defendant  must  be  considered  as  claiming  over  twenty  dol* 
lars,  and  that  therefore  the  parties  are  not,  by  a  jury  trial  in  the  justice's 
court,  barred  of  the  right  to  appeal  from  the  judgment 

Error  from  Labette  District  Court. 
JuBQMBNT  was  given  by  a  justice  of  the  peace  in  favor  of 
Wrighij  defendant,  for  $3.55,  from  which  he  appealed  to  the 
district  court,  claiming  that  such  judgment  was  too  small. 
BrookSj  plaintiff,  filed  a  motion  in  the  district  court  to  dismiss 
the  appeal.  The  district  court,  at  November  Term  1876,  over- 
ruled the  motion  to  dismiss,  and  Brooks  brings  the  case  here. 

Johnson  ^  Darns^  and  Q.  W.  Fox^  for  plaintiff,  contended 
that,  as  there  was  a  jury  trial  before  the  justice,  and  neither 
party  had  claimed  in  his  bill  of  particulars  more  than  twenty 
dollars,  the  case  was  not  appealable.  (Gen.  Stat  802,  §182; 
Laws  of  1870,  p.  186,  §  10.)  The  right  to  appeal  does  not  de- 
pend upon  the  amount  of  the  claim,  but  the  real  amount  found 
due  when  ascertained  from  the  evidence  in  the  case.  Gen. 
Stat  776,  §§  2,  8;  14  111.  898.  Again,  the  defendant's  claim  is 
neither  a  set-off  nor  a  counter-claim,  but  is  for  supposed  dam- 
ages arising  ex-delictOj  and  hence  not  the  subject  of  set-off. 

L.  C.  Trut^  for  defendant,  maintained,  that  if  either  party 
claimed  in  his  bill  of  particulars  a  sum  exceeding  $20,  the  case 
was  appealable.  The  defendant  did  claim  $21  in  his  bill,  but 
admitted  that  $2  of  the  plaintiff's  claim  was  just.  The  plain- 
tiff by  his  failure  to  reply,  denied  the  whole  $21,  thus  requir- 
ing the  defendant  (who  only  expected  final  judgment  for  $19) 
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to  prove  and  have  it  adjudged  that  the  plaintiff  owed  him  $21. 
How  could  he  prove  this  if  he  had  not  claimed  it?  But  plain- 
tiff mistakes  the  law.  The  right  of  appeal  depends  expressly 
upon  the  amount  claimed  in  the  bill  of  particulars^  and  uot 
upon  the  amount  found  due  when  ascertained  by  the  evidence 
as  claimed  by  plaintiff's  counsel.  Justices  Act,  §120;  Laws 
of  1870,  p.  186,  §  10.  Again:  While  it  is  true  that  the  defend- 
ant's cause  of  action  rested  originally  in*  tort,  being  for  dam- 
ages from  trespassing  animals,  yet  an  examination  of  his  bill 
of  particulars  will  show  that  it  is  now  for  ascertained  damages 
which  the  plaintiff  agreed  to  pay.  As  pleaded,  it  arises  upon 
contract,  and  is  introduced  in  an  action  founded  on  contract, 
coming  clearly  within  the  statute  autl^orizing  set-offs.  (Civil 
code,  §  98.) 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  Plaintiff  brought  his  action  before  a  justice  of 
the  peace.  Trial  by  jury.  Verdict  and  judgment  for  plain- 
tiff. Defendant  appealed  to  the  district  court.  Plaintifif 
moved  to  dismiss  the  appeal,  on  the  ground  that  no  appeal 
lies  from  the  judgment  of  a  justice  where  the  case  is  tried  by 
a  jury  and  neither  party  claipis  in  his  bill  of  particulars  a 
sum  exceeding  twenty .  dollars,  (Laws  of  1870,  p.  185,  §  10.) 
This  motion  was  overruled,  and  this  is  the  alleged  error. 

Plaintiff  unquestionably  claimed  but  fourteen  dollars,  and 
the  question  turns  on  the  construction  to  be  given  to  the  de- 
fendant's bill  of  particulars.  Defendant  in  his  bill  first  denied 
plaintiff's  claim,  except  as  afterward  admitted,  then  admitted 
two  dollars  of  plaintiff's  accopnt  to  be  correct.  It  then  goes 
on  to  say  that;  defendant,  for  his  cause  of  action,  alleges  that 
plaintiff  is  indebted  to  him  in  the  sum  of  twenty-one  dollars 
for  damages  done  to  him  by  trespassing  animals  of  the  plain- 
tiff, and  that  the  exact  date  of  these  trespasses. he  fis  unable 
to  give;  that  on  15tb  October  1874,  the  damages  so  done 
amounted  to  $2.65,  and  that  plaintiff  then  promised  to  pay 
the  same;  thlit  between  15th  October  1874  and  10th  April 
1876,  the  damaged  done  anM>unted  to  $19.60,  and  that  plain- 
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tiff  promised  to  pay  the  same.  Then  followed  a  prayer  for 
judgment  for  twenty-one  dollars,  and  that  whatever  amount 
might  be  foiind  due  plaintiff  from  the  defendant  might  be  set 
off  by  an  equal  amount  of  defendant's  claim,  and  judgment 
Entered  for  the  balance.  Now  it  is  insisted  that  this  shows 
simply  a  claim  for  $19,  the  difference  between  the  $21  for 
which  judgment  was  asked  and  the  amount  admitted  to  be 
due  the  plaintiff.  Taking  the  whole  of  defendant's  bill  to- 
gether we  think  this  construction  cannot  be  sustained.  True, 
the  defendant  say?  at  one  place  that  the  plaintiff  is  indebted 
to  him  in  the  sum  of  $21,  but  when  he  comes  to  state  the 
items  of  indebtedness  he  gives  $2.65  as  one  amount  and 
$19.50  as  another.  These  amounts  added  make  $22.16;  and 
deducting  the  $2  admitted  to  be  due  plaintiff,  would  leave 
$20.16  as  the  amount  which,  if  defendant's  bill  of  particulars 
was  proved  to  be  true,  he  would  be  entitled  to  recover.  His 
prayer  is  for  $21;  but  with  the  admissions  in  the  bill  this  was 
$0.85  more  than  he  could  recover.  If  therefore  we  look  at 
the  mere  terms  of  his  claim,  he  claims  over  $20.  If  we  take 
the  sum  of  the  items  of  his  bill,'  and  deduct  the  amount  of  his 
admission,  we  still  find  over  $20  alleged  to  be  due.  And  the 
general  allegation  of  indebtedness  may  fairly  be  taken  aa 
qualified  by  the  specified  items  of  indebtedness,  or  as  indicat- 
ing the  amount  claimed  to  be  due  therefor  over  and  above 
the  amount  admitted  to  be  due  the  plaintiff.  There  is  no  pro- 
priety in  straining  a  point,  or  in  ignoring  any  portion  of  the 
defendant's  bill,  to  bar  him  from  a  hearing  in  the  district 
court 

The  ruling  of  the  district  court  will  be  aflbmed. 

All  the  Justices  concurring. 
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Dbdication  of  Highway;  IHaabilUy  qf  Land-Oumer.  An  Indian,  mider  dis- 
ability to  convey  his  lands  withoat  the  consent  of  the  secretary  of  the 
interior,  cannot  of  himself  make  a  valid  dedication  of  a  portion  of  said 
lands  to  the  public  for  use  as  a  highway;  nor  can  any  dedication  be  pre- 
sumed as  against  him  by  any  user  of  the  public  of  the  highway,  or  ttom 
his  acta  and  conduct  in  reference  thereto.    ISmUh  v.  Smith,  S4-301.] 

Appeal  Jrom  Johnson  District  CcurL 

A  CRIMINAL  complaint  was  made  by  one  James  Ham  before 
a  justice  of  the  peace,  charging  Archie  (yLccughllm  and  WnL 
Ferguson  with  willfally  and  maliciously  obstructing  a  high- 
way, commonly  called  the  ^^  Santa  F6  Road,"  at  the  points 
where  said  road  crosses  the  south  and  east  lines  of  the  south- 
west quarter  of  section  S,  township  14,  range  24,  in  Johnson 
county.  The  action  was  brought  under  sec.  17,  ch.  108,  laws 
of  1874.  A  trial  was  had,  verdict  and  judgment  for  the  state, 
and. appellants  appealed  to  the  district  court.  The  cause  came 
on  for  trial  at  the  June  Term  1877  of  the  district  court.  The 
appellants  pleaded  not  guilty.  Verdict,  guilty.  Motion  for  a 
new  trial'  overruled,  and  appellants  were  adjudged  to  pay  a 
fine  and  the  costs  of  the  prosecution,  and  to  stand  committed 
to  the  county  jail  until  paid.  From  this  conviction  and  sen- 
tence defendants  appeal,  and  bring  the  case  here  for  review. 

J.  W.  Oreen^  and  John  MeKoin,  for  appellants. 
WiUard  Davis^  attorney-general,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  Appellants  were  convicted  of  obstructing  a 
highway,  and  from  such  conviction  have  prosecuted  this  ap- 
peal. The  principal  question  is,  whether  there  was  a  legal 
highway  at  the  point  of  obstruction — for  that  the  defendants 
put  up  a  fence  across  what  had  for  a  long  time  been  a  traveled 
^  road,  was  not  disputed.     The  fact  of  a  dedication  of  the  high- 
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way  was  sought  to  be  established,  not  by  proof  of  an  express 
written  grant,  but  by  evidence  of  facts  and  circumstances 
from  which  a  jury  might  infer  a  dedication;  and  to  this  mat- 
ter nearly  all  tiie  testimony  and  instructions  were  directed. 

The  highway  in  question  is  what  is  familiarly  known  ia 
Kansas  history  as  the  old  Santa  Fe  road,  and  has  in  its  gen- 
eral course  and  direction  been  used  as  a  highway  ever  since 
1832.  During  all  these  years  it  has  crossed  the  quarter-sec- 
tion, the  fencing  of  which  is  the  wrong  now  complained  of. 
The  quarter-section  was  a  part  of  the  Shawnee  reservation, 
and  was  inclu<|ed  in  the  200,000  acres  ceded  by  the  tlnited 
States  to  the  Shawnee  Indians  by  the  treaty  of  1854.  (10  U. 
S.  Stat  at  Large,  1058.)  It  was  patented  to  Nancy  Griffin,  a 
member  of  the  tribe,  by  patent  of  date  28th  December  1869, 
which  patent  contained  the  following  restriction — "that  the 
said  tracts  shall  never  be  conveyed  by  the  grantee,  or  her 
heirs,  without  the  consent  of  the  secretary  of  the  interior  for 
the  time-being."  She  conveyed,  by  approved  deed,  June  16th 
1868,  since  which  time  the  title  has  passed  through  several 
hands.  The  court  at  the  instance  of  the  state  gave  several  in- 
structions upon  the  general  subject  of  the  dedication  of  high- 
ways, and  the  kind  and  quantity  of  proof  necessary  to  establish 
such  dedication,  which  appear  to  state  the  law  correctly.  The 
defendants  on  the  other  hand  asked  an  instruction  to  the 
effect,  that  an  Indian,  under  disability  to  convey  without  the 
consent  of  the  secretary  of  the  interior,  had  not  the  power  to 
dedicate  a  highway,  and  that  no  presumption  of  a  dedication 
by  such  Indian  would  arise  from  its  use  as  a  highway.  This 
instruction  was  refused.  And  in  this  refusal  we  think  the 
court  erred.  A  want  of  power  to  dedicate,  is  conclusive 
against  all  evidence  of  dedication.  Proof  of  user  by  the  pub- 
lic, and  of  the  acts  and  conduct  of  the  owner,  is  received  as 
evidence  of  a  dedication  by  the  owner.  It  may  b^  sufficient 
to  establish  such  dedication,  though  never  considered  equal  to 
a  written  conyeyance  by  the  owner.  It  is  simply  in  lieu  of 
and  as  a  substitute  for  such  conveyance.  But  if  the  owner 
has  not  power  to  convey,  tiie  written  convej'ance  would  be 
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void;  and  a  fortiori^  that  which  is  a  mere  substitate  for  and  in* 
ferior  to  the  conveyaacey  most  be  wholly  void. 

Id  Waikins  v.  Pecky  18  Kew  Hamp.  860,  it  is  said,  that  ''it 
woald  be  absurd  to  presume  a  grant  where  it  was  clear  that 
no  such  grant  could  have  existed."  In  Bdmer  v.  Stubery  20 
Penn.  St  453,  it  was  decided,  that  *'  no  presumption  of  a  grant 
arises  from  the  adverse  enjoyment  of  an  easement  against  a 
minor  or  feme  coverC*  In  the  case  of  Meloin  v.  Whitney ^  18 
Pick.  184,  the  time  of  minority  of  an  owner  was  excluded  in 
computing  the  time  necessary  to  create  a  highway  by  pre- 
scription. In  LoweU  v.  DanidSj  2  G-ray,  168,  it  appeared  that 
a  woman  during  coverture  executed  a  deed  of  her  lands, 
dating  the  same  as  of  a  time  before  marriage,  and  signing 
thereto  her  maiden  name.  The  title  thereafter  passed  to  a 
bona  Jide  purchaser,  and  still  she  was  held  .not  estopped  to 
avoid  the  deed.  In  delivering  the  opinion,  Gray,  J.,  uses 
this  language:  ''We  think  a  married  woman  cannot  do  in- 
directly what  she  cannot  do  directly;  cannot  do  by  acts  m  pais 
what  she  cannot  do  by  deed;  cannot  do  wrongfully  what  she 
cannot  do  rightfully.  She  cannot  by  her  own  act  enlarge  her 
legal  capacity  to  convey  an  estate."  In  2  Washburn  on  Real 
Property,  p.  48,  §  26,  the  law  is  thus  stated:  "Another  circum- 
stance  essential  in  acquiring  an  easement  in  land,  is,  that  the 
land  during  the  time  of  the  easement  being  acquired  should 
be  in  the  possession  and  occupation  of  some  one  as  owner  of 
the  inheritance  who  is  not  under  any  disability  to  resist  the 
use,  and  who  may  be  presumed  to  have  made  a  grant  of  such 
easement  from  his  having  been,  at  the  time,  of  capacity  to 
make  it  If  therefore  the  servient  estate,  during  a  part  or  all  of 
the  time  belongs  to  a  minor,  an  insane  person,  or  feme  covert 
married  before  the  user  began,  it  would  prevent  the  easement 
being  acquired."  See  also  Angell  on  Highways,  §184;  Poet  v. 
PearsaU,  20  Wend.  Ill;  Bayou  v.  Mam,  69  HI.  492;  Todd  v. 
P.  Ft.  W.  ^  a  Bid.  Oo.,  19  OWo  St  614. 

The  principle  underlying  these  authorities  seems  to  as  con- 
clusive here.  Suppose  Kancy  Griffin  had  executed  a  written 
grant  of  the  highway,  it  would  have  been  void.     She  could 
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convey  nothing  without  the  consent  of  the  secretary  of  the  in- 
terior. If  her  conveyance  actually  made  passed  nothing,  then 
it  were  useless  to  offer  testimony  to  prove  such  a  conveyance, 
or  fects  from  which  one  might  be  presumed.  It  may  be  said 
that  a  valid  transfer  of  her  title  might  be  obtained  by  her  deed 
with  the  official  approval  of  the  secretary.  So  can  a  valid  title 
to  the  property  of  a  minor,  or  insane  person,  through  judicial 
proceedings.  Yet  this  possibility  of  acquiring  title  in  no  way 
affects  the  personal  disability  to  convey,  or  opens  the  door  to  a 
presumption  of  a  conveyance.  There  must  be  official  action 
to  support  a  conveyance.  Official  action  is  matter  of  record, 
and  a  record  is  its  own  witness.  It  follows  therefore  that  no 
presumption  of  a  dedication  could  arise  from  user  by  the  pub- 
lic during  the  time  the  title  was  in  Ifancy  Griffin,  or  from  her 
acta  and  conduct  in  respect  to  such  user. 

For  this  error,  and  without  inquiring  as  to  the  other  mat- 
ters discussed  in  the  briefis,  the  judgment  of  the  district  court 
will  be  reversed,  and  the  case  remanded  for  a  new  triaL 

All  the  Jnaticea  concurring. 


Thb  State  of  Eaksas  v.  Oharlbs  Howabd. 

L  BoBBBBT,  Doa  Not  NeoutarUy  Indude  Orand  Larceny,  The  defendant  was 
charged  with  the  offense  of  robbery  in  the  first  degree.  The  jury  found 
the  defendant  guilty  as  charged.  There  was  not  sufficient  evidence  to 
sustain  a  verdict  for  robbery  in  the  first  degree.  The  court  overruled 
defendant's  motion  for  a  new  trial,  and  sentenced  the  defendant  for 
grand  larceny.  Heldf  That  the  court  committed  error;  that  the  court 
should  have  gmnted  the  new  trial;  that  the  offense  of  robbery  in  the 
first  degree  does  not  necessarily  include  grand  larceny,  and  that  said  ver- 
dict does  not  necessarily  establish  the  fact  that  the  defendant  was  goilty 
of  grand  larceny.    [State  v,  Bufingtan,  20-616.] 
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2.  CovYicT^Ineompetent  <u  WUnesB  in  CHminal  Ooue,  A  penon  conyieted  of 
grand  larceny,  and  sentenced  to  imprisonment  in  the  penitentiary,  is  not 
a  competent  witness  in  a  criminal  case  while  the  sentence  remains  onre- 
▼oked,  and  sach  person  not  pardoned. 


Appeal  from  Leavenioorih  District  OowrL 

From  a  judgment  and  conviction  rendered  at  the  M^y  Term 
1877  of  the  the  district  court,  Howard  appeals.  The  subjoined 
opinion  states  all  necessary  facts. 

C.  F.  W.  Dossier^  for  appellant. 
Tai/lor  ^  QUlpatrick,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  a  criminal  prosecution  under  sec- 
tion 78  of  the  act  relating  to  crimes  and  punishments,  {Qeu. 
mMU»D0n%M  ^^^'  331,)  for  robbery  in  the  first  degree.  The 
th«eM«.  jury  found  the  following  verdict,  to-wit:  "We  the 
jury  find  the  defendant  guilty  as  charged."  The  defendant 
moved  for  a  new  trial,  upon  various  grounds.  The  court  in 
overruling  the  mption  for  a  new  trial  used  the  following  lan- 
guage: 

"While  the  evidence  in  the  case  would  not  sustain  the 
charge  of  robbery  in  the  first  degree,  there  not  being  evidence 
of  violence,  putting  in  fear,  etc.,  yet,  as  it  would,  in  the  opin- 
ion of  the  court,  sustain  a  verdict  of  ^rand  larceny,  the  de- 
fendant could  not  be  prejudiced  in  his  rights  by  the  court 
rendering  a  judgment  for  grand  larceny." 

The  court  then,  after  overruling  the  motion  for  a  new  trial, 
and  after  other  proper  preliminary  proceedings  were  had,  ren- 
dered the  following  judgment: 

"  It  is  now,  by  the  court  here,  considered,  that  said  defendant 
is  guilty  of  grand  larceny,  and  the  punishment  is  assessed  at 
confinement  and  hard  labor  in  the  penitentiary  of  the  state  of 
Kansas  for  the  period  of  three  years." 

All  the  rulings  and  decisions  of  the  court  below  were  prop- 
erly excepted  to,  and  the  defendant  now  brings  the  case  to  this 
court  on  appeal. 
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The  court  below  evidently  erred  in  overruling  said  motioD 
for  a  new  trial,  in  finding  Uie  defendant  guilty  of  grand  lar- 
ceny, and  in  rendering  said  judgment  against  the  defendant. 
LBobb«r7  doM  '^^^  verdict  of  the  jury  evidently  was  intended  to 
indXlSSJd'  be  a  verdict  for  robbery  in  the  first  degree.  But 
**^°^'  the  court  below  finds  that  the  evidence  would  not 
sustain  such  a  verdict;  and  therefore  the  court  below  very  prop- 
erly refused  to  render  a  judgment  upon  such  verdict  punishing 
the  defendant  as  for  robbery  in  the  first  degree.  But  what 
should  the  court  have  done?  We  think  it  should  have  granted 
the  defendant  a  new  trial  as  asked  for  by  him.  The  offense  oi 
robbery  in  the  first  degree  does  not  necessarily  include  grand 
larceny.  The  taking  of  one  cent  forcibly,  may  constitute  rob- 
bery in  the  first  degree,  as  well  as  the  taking  of  a  thousand 
dollars,  or  any  other  amount.  In  the  present  case  the  defend- 
ant was  charged  with  taking  bank  bills  of  various  denomina- 
tions, from  one  dollar  to  fifty.  Now  if  he  had  taken  one  oi 
said  bills  of  the  denomination  of  one  dollar,  he  would  have 
been  guilty  of  robbery  in  the  first  degree  just  as  much  as 
though  he  had  taken  all  the  bills  charged  in  the  information, 
and  the  jury  should  have  found  him  so  guilty.  But  he  would 
not  have  been  guilty  of  grand  larceny.  The  verdict  of  the 
jury  does  not  therefore  establish  the  fact  that  the  defendant 
was  guilty  of  grand  larceny.  A  finding  that  the  defendant 
was  guilty  of  grand  larceny  is  not  necessarily  included  in  the 
•verdict.  And  the  court  had  no  right  to  find  the  defendant 
guilty  of  grand  larceny,  or  of  any  other  offense.  That  be- 
longed to  the  jury. 

The  court  below  also  erred  in  permitting  one  Scruggs  to  tes- 
tify as  a  witness,  over  the  objections  of  the  defendant  Scruggs 
had  formerly  been  convicted  of  grand  larceny,  and 
*£S)m*Jit£f"  sentenced  to  imprisonment  therefor  in  the  peniten- 
tiary  for  two  years.  And  there  was  nothing  showing 
iihat  the  sentence  had  ever  been  set  aside,  or  that  Scruggs  had 
been  pardoned.    Scruggs  was  incompetent  as  a  witness.    The 
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code  of  civil  procedare  with  reference  to  the  eompetmcy  of  wit^ 
nesses  does  not  apply  in  criminal  cases. 

The  judgment  of  the  court  below  will  be  reversed. 

All  the  Justices  concurring. 


Dban  8.  Kbllbt  v.  A«  H.  Davis  ei  aL 

Errobs,  UifLBas  P&BSBBTBD  IK  THs  Rbcx)rd,  WUl  Noi  b€  Reviewed.  A  psrtj 
seeking  a  review  of  a  judgment  or  decree  of  the  district  coart,  most 
properly  preserve  and  brin;?  upon  record  the  errors  complained  of,  or 
such  supposed  errors  will  not  be  considered  by  an  appellate  court 
IKupfer  V. Sponhant,  1-75 ;  SheUon  v. Dunn, 6-128;  Mwjre  v,  MeTnlosh^t^^; 
Eaighi.v.  Schuck,  6-192;  Wimm  v.  Cole,  10-620;  Mclntaeh  v.  CbwmV*,  13- 
171;  Jenks  v,  Sch.  Duft,y  18-366;  Pfeiffer  v.  Un.  Bv,  Ch.,  20-100;  Laooi  v. 
Shirr,  21-482;  SUUe  v.  Stewart,  24-250.] 

Error  from  Linn  District  CourU 
Two  ACTIOKS  for  the  partition  of  real  property  were  brought 
by  27am  against  Kelley  and  several  other  parties.  Partition 
was  duly  made,  and  the  district  court  in  confirming  the  same 
allowed  an  attorney-fee  to  the  plaintiff,  taxed  the  same  as  part 
of  the  costs,  and  adjudged  it  to  be  a  lien  upon  the  lands  set  off 
to  the  parties  respectively.  Kelley  complains  of  such  action, 
and  brings  the  case  here  on  error  for  review. 

Dean  S.  Kelley,  plaintiff  in  error,  for  himsel£ 
James  D.  Snoddy,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  In  both  of  these  cases  an  attempt  is  made  to 
present  certain  alleged  errors  upon  matters  which  are  not  nec- 
essarily of  record  in  the  district  court;  and  neither  the  testi- 
mony introduced  on  the  trial  in  the  court  below,  nor  the 
proceedings  had  there,  are  preserved  by  a  bill  of  exceptions, 
nor  a  case-made,  and  hence  upon  the  authority  of  Wmscr  v* 
CoUy  10  Kas.  620,  and  many  other  decisions  of  this  court  simi- 
lar in  principle,  we  cannot  determine  the  questions  sought  to 
be  presented,  and  the  judgments  of  the  district  court  must  be 
affirmed. 

All  the  Justices  concurring. 
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Wu.  B.  Haxton  v.  M.  R.  Harris,  County  Treasurer^  ^. 

L  Couimr  Tbbasitbkb,  Nat  to  Purchcue  at  Ihx  Sale,  A  coanty  treasurer  can« 
not,  either  directly  or  indirectly,  become  a  purchaser  at  a  tax  sale  con<> 
ducted  by  himself. 

%  _-.-...  l^fn  for  Taxei,  Such  a  purchase,  if  attempted,  is  invalid,  and 
the  sale  may  be  set  aside  at  the  instance  of  the  owner ;  but  such  invalid 
sale  does  not  in  the  absence  of  express  statutory  authority  operate  as  a 
payment  of  the  taxes  and  a  discharge  of  the  tax-lien  upon  the  property. 

8.  ^-^—  ForfeiJtare  of  Monty ^  lUegaUy  Paid.  The  treasurer  has  no  claim 
for  the  money  paid  into  the  treasury  on  such  attempted  purchase,  but  the 
money  so  paid  is  forfeited  to  the  public  for  the  benefit  of  the  public,  and 
not  to  the  lot-owner,  or  for  his  individual  benefit  [iTomt  «•  Droughl^ 
24-626;  BeU  v.  Bird,  31-143.] 


Brrcr  from  Franklin  District  OourL 

Injunction,  brought  by  Haxton  to  restrain  Harris  as  oonntj 
Creasurer  from  selling  six  certain  city  lots  for  unpaid  taxes. 
The  Board  of  Count}/  Commissioners  of  Franklin  county  was 
joined  as  a  co-defendant.  Haxton  purchased  the  lands  from  one 
Daniel  Baldwin,  the  former  owner,  in  March  1875.  The  taxes 
for  the  alleged  non-payment  of  which  the  countjr  treasurer  had 
advertised  the  lands  for  sale  were  those  assessed  in  and  for  the 
years  1872  and  1878.  A  former  county  treasurer  in  1878  had 
illegally  withheld  the  lands  from  tax  sale,  and  had  illegally  is- 
sued a  pretended  tax-sale  certificate  to  one  Fisk  for  the  taxes 
of  1872,  which  sale-certificate  in  1874,  in  an  action  wherein 
said  Baldwin  was  plaintiff  and  said  Fisk  and  others  were  de- 
fendants, was  by  the  district  court  adjudged  void,  and  its  sur- 
render and  cancellation  ordered.  Other  facts  appear  in  the 
opinion,  infra.  The  district  court,  at  the  March  Term  1876, 
refused  the  injunction  prayed  for,  and  Haxton^  plaintiff,  brings 
the  case  here  on  error. 

Benson  ^  Parkinson^  and  McChtre  ^  Humphrey^  for  plaintiC 
H.  C.  Mechemj  for  defendants. 
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The  opiDion  of  the  conrt  was  delivered  by 

Bbbwbr,  J.:  The  facts  in  this  case  are  briefly  these:  In 
1872  the  taxes  on  the  lots  described  in  the  petition  were  not 
paid.  Upon  the  record  it  appeared  that  at  the  sale  in  1873^ 
for  non-payment  of  such  taxes,  the  lots  were  sold  to  one  Gal- 
etot«mtiitor  ^^  Fisk,  and  the  certificate  of  sale  issued  to  him, 
'^^^  and  by  him  indorsed.     The  taxes  of  1878  were 

afterward  charged  up  on  the  sale-certificate.  As  a  matter  of 
fiust,  Fisk  did  not  buy,  had  no  interest  in  the  sale-certificate, 
and  indorsed  merely  as  a  matter  of  accommodation,  and  the 
issue  of  the  certificate  was  merely  a  cover  for  a  private  specula- 
tion of  the  treasurer,  who  was  the  party  actually  paying  the 
money  into  the  treasury.  In  1874  certain  proceedings  were 
had,  in  which,  at  the  instance  of  the  then  owner  of  the  lots, 
the  sale-certificate  was  adjudged  void.  In  August  1875,  on 
return  of  such  certificate  the  money  was  reftinded  by  the  then 
treasurer.  Such  treasurer  was  in  1878  the  deputy  of  the 
treasurer  who  engaged  in  this  speculation,  and  the  party  who 
conducted  the  business  of  the  office,  and  therefore  cognizant 
of  the  &ct8  of  the  speculation.  In  March  1875  the  plaintiff 
became  the  owner  of  the  lots  by  purchase.  In  July  1875,  the 
treasurer  adveAised  these  lots  for  sale  (to  be  sold  7th  Septem- 
ber 1875)  as  lots  which  the  treasurer  had  unavoidably  omitted 
or  failed  to  sell  at  prior  tax  sales.  The  plaintifip  thereupon 
brought  this  action  to  restrain  such  sale.  The  district  court 
decided  against  him,  and  he  now  brings  the  ruling  here  for 
review. 

Two  things  are  clear,  first,  that  the  owner  of  the  lots  has 
never  paid  the  taxes  of  1872  and  1878;  and  second,  that  the 
treasurer  took  nothing  by  his  attempted  purchase.  It  is  gen- 
erally true,  that  one  cannot  be  seller  and  buyer  at  the  same 
time.  "No  man  can  serve  two  masters.*'  And  a  treasurer 
1  Count  tr«M.  c^^^^^o^  b®'*  purchaser  either  directly  or  indirectly 
S"ch^e"2     at  tax  sales  conducted  by  himself.  (Cooley  on  Taxa- 

*■***'  tion,  841,  and  cases  cited.)  The  difiicult  question 
is:   To  what  extent  may  the  owner  profit  by  the  treasurer's 
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wrong?  The  plaintiff  contends  that  the  treaBurer  not  only 
takes  nothing  hj  his  attempted  purchase,  but  also  forfeits  the 
money  he  paid  on  such  purchase,  and  that  he,  the  owner,  has 
a  right  to  have  the  money  paid  as  purchase-money  appropri- 
ated to  the  satisfaction  and  payment  of  his  taxes;  in  other 
words,  that  the  treasurer's  wrong  should  inure,  not  to  the  ben- 
efit of  the  public,  but  to  that  of  himself,  the  lot-owner.  But 
how  has  the  wrong  of  the  treasurer  injured  the  lot-owner? 
If  he  had  paid  the  taxes  at  the  time  they  were  due,  no  sale 
would  have  been  attempted.  His  default  made  the  opportu- 
nity. Being  in  de&ult,  a  sale  was  imperative.  If  the  treas- 
urer had  not  ventured  on  this  speculation,  a  sale  would  have 
been  had  to  an  individual,  or  to  the  county,  and  in  either 
event  interest  would  have  begun  to  run  ou  the  taxes.  But  the 
sale  to  the  treasurer  being  void,  no  interest  has  run  on  the 
delinquent  taxes,  and  to  that  extent  at  least  the  lot-owner  has 
been  benefited  by  the  wrongful  conduct  of  the  treasurer.  The 
burden  of  taxes  was  UQver  made  larger  by  anything  the  treas- 
urer did.  It  may  be  said  that,  possibly  at  tiie  sale,  if  open 
and  free,  some  one  might  have  bid  less  than  the  entire  prop- 
erty. This  is  doubtless  true,  and  therefore  the  lot-owner  is 
wronged,  and  the  sale  void.  But  in  fact  such  a  result  seldom 
if  ever  happens  at  our  tax  sales,  and  if  it  did,  in  no  way  is 
the  amount  of  the  tax  reduced.  And  is  not  the  wrong  fully 
remedied  so  far  as  the  lot-owner  is  concerned  when  the  sale  is 
set  aside?  He  has  the  same  opportunity  for  payment  of  his 
taxes,  without  interest  or  costs,  as  before  the  attempted  pur- 
chase.  If  he  fails  still  to  pay,  and  the  lot  is  again  sold,  he  has 
the  same  length  of  time  in  which  to  redeem  that  he  would 
have  had  if  the  first  sale  had  been  valid.  He  stands  in  all  re- 
spects, and  as  to  all  rights  and  liabilities,  as  he  stood  at  the 
time  of  such  illegal  purchase.  Wherein  then  has  he,  more 
than  any  other  individual,  special  claim  to  appropriate  the 
money  wrongfully  paid  by  the  treasurer  into  the  county  funds? 
Unquestionably  that  money  so  paid  by  the  treasurer  is  for- 
feited. He  cannot  recover  it  from  the  county,  and  the  sub* 
sequent  payment  in  this  case  by  the  present  treasurer  was 
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without  warrant  of  law.  But  if  forfeited,  why  not  forfeited 
to  the  benefit  of  the  entire  public?  As  a  general  rule,  for- 
feitures inure  to  the  benefit  either  of  the  public,  or  of  the 
party  in  whose  hands  the  thing  forfeited  is  at  the  time  of  the 
forfeiture;  and  in  this  case  that  was  the  county. 

Again,  at  the  time  of  the  attempted  sale  the  county  had  a 
lien  for  taxes.  The  treasurer  paid  so  much  for  the  purpose  of 
t-Limoniuida  P»i*chasing  that  lien.  Public  policy  forbade  such 
feruxM.  2k  sale;  the  lien  never  passed  to  the  treasurer.  Did 
it  not  remain  with  the  county?  and  why  cannot  the  county 
still  enforce  it  against  the  properly?  Grant,  that  by  reason  of 
the  wrong  the  law  will  never  aid  the  treasurer  in  recovering 
the  money,  and  that  the  county  may  claim  it  as  forfeited:  by 
what  rigtit  does  the  lot-owner  claim  that  it  is  forfeited  for  his 
benefit  any  more  than  for  the  benefit  of  all  the  tax-payers? 
Does  not  the  ordinary  rule  of  sales  obtain,  that  where  an  at- 
tempted sale  fails  the  purchaser  may  recover  the  consideration, 
or  the  seller  retains  it  because  the  law  will  not  help  the  wrong- 
doer? And  if  the  seller  retains  it,  he  does  so  as  his  own  prop- 
erty, and  not  as  that  of  some  third  party. 

Still  again:  There  was  no  payment  of  taxes  in  the  strict 
sense  of  the  term.  The  treasurer  attempted  to  buy  a  tax-lien 
from  the  county.  He  never  assumed  to  act  as  the.  agent  of 
the  owner,  or  to  discharge  the  obligations  of  the  property  for 
the  taxes.  His  purchase  failed;  but  in  the  absence  of  express 
statutory  authority  can  anything  more  be  said  than 
''^Ir^ullftiiy  that  the  purchase  &iled?  By  foiling  to  purchase, 
does  he  become  an  agent  to  pay?  A.  attempts  to 
purchase  of  B.  a  mortgage-lien  which  the  latter  holds  on  the 
property  of  C.  For  want  of  authority  his  purchase  fails.  Is 
the  mortgage  paid?  or  does  it  still  remain  in  B.'s  hands?  And 
by  what  right  can  the  courts  consider  A.  an  agent  of  C,  and 
his  attempted  purchase  for  his  own  benefit  a  payment  of  the 
lien  for  C;'s  benefit?  Everett  r.  BeebCj  37  Iowa,  462,  is  a  case 
somewhat  in  point.  That  was  an  action  by  the  owner  against 
the  holder  of  a  tax  deed.  The  deed  was  held  invalid,  upon 
the  same  principle  that  the  sale  herein  was  adjudged  void,  be- 
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cause  the  treasurer  was  interested  in  the  purchase  at  the  tax 
sale;  yet  the  owner  was  required  to  pay  the  holder  of  the  tax 
deed  the  amount  he  would  have  had  to  pay  the  county  in  the 
first  instance,  that  is,  the  taxes,  without  interest  or  costs. 
Though  the  sale  was  invalid  because  the  treasurer  could  not 
directly  or  indirectly  purchase,  yet  the  wrongful  act  of  the 
treasurer  in  the  sale  did  not  operate  in  behalf  of  the  owner  to 
pay  the  taxes.  The  same  principle  controls  this  case.  The 
tax-lien  in  behalf  of  the  county  has  not  been  destroyed,  and 
the  taxes  have  not  been  paid,  and  are  a  valid  charge  against 
the  property. 

This  disposes  of  the  case,  and  compels  an  affirmance  of  the 
judgment 

Valbnxxnb,  J.,  ooncurring. 


HoATON,  C.  J. :  I  cannot  concur  in  the  opinion  of  the  court, 
and  shall  briefly  give  my  reasons  therefor.  From  the  record, 
these  facts,  uncontradicted,  appear:  J.  P.  Harris  was  the 
county  treasurer  of  Franklin  county  in  1872  and  1873,  and 
until  July  1874.  Milo  R.  Harris,  one  of  the  defendants  in 
error,  was  his  deputy.  The  taxes  on  the  lots  in  controversy 
for  1872  were  not  paid  at  the  tax  sales  of  May  1878,  and  were 
then  delinquent;  the  lots  were  duly  advertised  to  be  sold  at 
that  time  for  the  taxes,  but  were  not  sold  or  offered  for  sale. 
After  these  tax  sales  were  adjourned,  the  deputy  treasurer 
made  out  a  certificate  of  sale  of  the  premises  to  one  Calvin 
Fisk,  without  Fisk's  knowledge,  and  in  his  absence.  In  the 
winter  of  1873-4,  J.  P.  Harris  had  Mr.  Fisk  indorse  in  blank 
this  tax  certificate,  with  a  number  of  others.  At  the  tax  sales 
of  1874,  G.  W.  Hamblin,  who  was  present  to  bid  on  this  prop- 
erty, asked  the  deputy  treasurer  why  these  lots  were  not 
offered  for  sale,  and  received  from  him  the  answer,  that,  "  the 
taxes  had  been  paid  by  Calvin  Fisk."  Witness  then  saw  Fisk, 
and  Fisk  informed  him  he  had  not  bought  tlie  lots,  nor  paid 
the  taxes.  Witness  gave  the  information  to  the  deputy  treas- 
urer, but  could  obtain  no  satisfaction.     The  lots  were  never 
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sold  for  the  taxes  of  1872,  or  1878,  bat  the  taxes  were  all  paid 
for  these  years  by  the  treasurer,  Harris,  and  the  proper  propor- 
tions of  them  were  placed  in  the  treasurer's  books  to  the  credit 
of  the  different  funds,  viz.,  state,  county,  city,  school,  etc.  By 
the  means  detailed,  the  county  treasurer  sought  to  acquire  a 
tax  title  to  himself  of  the  premises.  HcxWas  detected  in  his 
improper  practices,  and  defeated  in  accomplishing  his  purpose. 
On  the  12th  of  November  1874,  the  tax  certificate,  wrongfully 
issued  after  the  sales  in  1873  bad  closed,  was  declared  null  and 
void.  On  the  10th  July  1875,  Milo  R.  Harris  as  county  treas- 
urer re-charged  the  taxes  on  the  lots,  and  placed  them  upon 
the  books  as  lands  unaooidably  <multed  from  the  tax  sales,  and 
advertised  the  same  for  sale,  to  be  sold  on  7th  of  September 
1875;  and  afterward,  on  16th  August  1875,  Milo  R.  Harris, 
then  county  treasurer  and  the  former  deputy  treasurer,  re- 
funded to  J.  P.  Harris  ttie  moneys  paid  by  him  when  county 
treasurer  for  the  taxes  of  1872  and  1878  on  the  lots,  and  this 
was  done  without  the  knowledge  or  consent  of  plaintiff  in 
error. 

In  my  opinion  the  sale  for  the  alleged  taxes  should  have 
been  perpetually  enjoined  by  the  district  court,  and  the  judg. 
ment  refusing  the  injunction  should  be  reversed.  There  was 
not  within  the  purview  of  the  law  any  unavoidable  omission  or 
failure  to  sell  the  lots  for  unpaid  taxes  of  either  1872  or  1873. 
The  treasurer  for  his  o^n  benefit  intentionally  failed  to  make 
either  sale.  Not  only  was  free  competition  prevented,  but  no 
sale  was  allowed,  so  that  not  only  did  the  treasurer  put  himself 
in  a  position  as  committing  a  fraud  upon  the  law,  but  he  went 
further  and  issued  a  tax  certificate  without  the  semblance  of  a 
sale.  He  acted  upon  the  determination  that  no  other  person 
than  himself  should  by  any  contingency  obtain  a  tax  certificate 
on  the  premises.  Such  conduct  is  strongly  offensive  to  the 
judicial  mind,  and,  to  use  a  mild  term,  is  highly  censurable. 
Upon  the  payment  of  the  taxes  of  1872  and  1878,  by  the 
county  treasurer,  and  the  crediting  of  the  proper  funds  with 
the  amounts  due  respectively  to  each  on  the  books  of  the 
office,  aU  liens  for  the  taxes  of  said  years  were  fully  discharged. 
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There  had  been  a  voluntary  payment  of  all  the  taxes,  with  ftill 
knowledge  of  the  facts  in  the  case.  The  money  had  been  duly 
received,  the  owner  of  the  property  made  no  objection;  and 
before  the  attempt  was  made  to  re-charge  the  taxes  on  the 
premises  the  same  were  sold,  on  March  22d  1875,  to  an  inno- 
cent purchaser.  Under  this  view,  the  refunding  of  the  taxes 
on  August  16th  1875,  to  J.  P.  Harris,  was  without  authority  of 
law,  and  in  no  way  militates  against  the  position  I  take,  that 
the  taxes  having  once  been  paid  there  could  be  no  legal  re- 
char^ng  of  them  on  the  lots,  nor  any  tax  sale  for  the  same. 
The  treasurer  who  refunded  the  money  was  a  participant  in 
all  the  transactions,  and  was  bound  in  law  to  know  the  conse- 
quences of  such  a  diversion  of  the  public  moneys.  The  taxes 
having  been  voluntarily  paid,  the  books  having  been  duly 
credited  therewith,  the  lien  therefor  having  been  discharged, 
and  there  having  been  no  unavoidable  omission  to  sell  the  lots 
for  any  unpaid  taxes,  the  county  treasurer  had  no  legal 
authority  to  re-charge  the  taxes  of  1872  and  1878,  in  1875,  and 
the  advertisement  of  a  sale  of  the  premises  for  the  taxes 
already  paid  was  beyond  his  power,  and  the  proposed  sale 
illegal  and  void. 


WssxsRN  ITkion  Telegraph  Co.  t.  Danibl  Rioh. 

Casb-Madb;  '^Skeleton  Que"  In  determining  the  validity  of  a  skeleton 
"case-made/'  the  same  general  rules  apply  aa  in  case  of  a  skeleton  bill 
of  exceptions.    [U.  R,  v.  Wagner,  lfr-886.] 

RiQirr-op-WAY  of  Railroad;  Dm  for  Telegraph  Line,  A  railroad  com- 
pany may  for  its  own  use  in  operating  its  road,  construct  a  telegraph  line 
over  and  along  its  right-of-way,  and  in  so  doing  cut  down,  if  necessary, 
trees  standing  upon  its  right-of-way,  without  subjecting  itself  to  any  ad- 
ditional claim  of  the  original  land -owner  for  compensation. 

DamageB;  Additumal  Burden.    If  such  line  of  telegraph  is  built 

by  the  railroad  company  and  another  party  at  thair  joint  expense,  and 
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for  their  joint  use,  the  latter  is  only  responsible  to  the  land-owner  for 
.  the  damages  caused  by  the  additional  burden,  if  any  there  be,  cast  upon 
the  easement  by  its  use  of  the  telegraph  line. 

Error  from  Lyon  District  CourL 

TRBSPAS89  brought  by  Sick  Trial  at  the  September  Term 
1875  of  the  district  court.  Verdict  and  judgment  for  plainti^ 
and  the  Telegraph  Company,  defendant,  brings  the  case  here. 
All  necessary  &ct8  appear  in  the  subjoined  opinion. 

Ross  BumSy  and  J.  O.  Waters,  for  plaintiff  in  error. 
Itandolph  ^  Sedgwick,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  Rich  sued  the  telegraph  company  in  the  Lyon 
county  district  court  to  recover  $485,  treble  the  value  of  trees 
and  vines  belonging  to  Rich,  and  on  his  land,  and  alleged  to 
have  been  cut  down  and  destroyed  by  the  agents  and  employ^ 
of  the  telegraph  company.  There  was  a  trial  by  jury,  and  a 
verdict  returned  Of  $270,  which  judgment  the  telegraph  com- 
pany asks  to  be  reviewed.  Rich  has  filed  a  motion  to  strike 
out  portions  of  the  case-made  filed  in  this  court,  for  the  reason 
that  in  the  original  case-made,  as  signed  by  the  judge,  the  clerk 
,  «,.  1  *         is  instructed  to  insert  the  documents  referred  to,  in- 

1.  Skeleton  ' 

«»^"»»**-  stead  of  setting  them  out  at  length.  In  other  words, 
it  is  claimed  that  only  a  skeleton  case-made  was  ever  signed 
and  settled  by  the  trial  judge.  We  think  the  same  general 
rules  apply  to  a  skeleton  case-made  as  to  a  skeleton  bill  of  ex- 
ceptions, though  doubtful  matters  would  be  resolved  more 
readily  in  favor  of  the  validity  of  a  case-made  than  of  a  bill  of 
exceptions,  for  the  former  can  only  be  signed  after  it  had  been 
submitted  to  and  examined  by  the  opposite  party,  while  the 
latter  may  be  allowed  and  signed  in  the  absence  and  without 
the  knowledge  of  the  opponent  Hence  there  is  a  sort  of 
assent  on  both  sides  to  the  preparation  of  the  case-made  in 
such  a  form,  and  to  the  after-insertion  by  the  clerk  of  the 
documents  referred  to.     For  the  rules  applicable  to  these  skel- 
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eton  records,  see  the  opimou  in  the  case  GfA.^N.  SlcL  06.  v. 
Wagner i  recently  decided,  {anie^  p.  885.) 

In  the  case-made  before  us  some  documents  were  so  iden* 
tified  as  to  leave  no  room  for  doubt,  and  were  properly  tran- 
scribed in  the  copy  of  the  case-made.  The  petition,  for 
example,  the  other  pleadings,  the  verdict,  the  motion  for  a 
new  trial,  all  of  which  were  identified  not  merely  by  their 
names,  but  by  the  dates  of  their  filing.  On  the  other  hand, 
there  were  some  mattters  not  so  identified.  Thus,  the  charge 
of  the  court  appears  in  the  record  before  us,  but  the  original 
case-made  does  not  contain  it,  but  says  simply  ^^  Here  copy  the 
court's  instructions."  Whether  these  were  given  orally,  or  in 
writing,  whence  the  clerk  was  to  obtain  them,  whether  from 
the  files  of  the  court,  his  own  recollection,  the  minutes  of  the 
judge,  or  a  stenographer's  report,  the  original  case-made  does 
not  disclose.  From  nothing  now  before  us  can  we  say  that 
the  charge  as  copied  into  the  record  is  properly  there,  or  waa 
authenticated  by  the  judge  as  the  one  ^ven  on  the  trial. 

We  need  not  pursue  this  inquiry  as  to  each  of  the  matters 
simply  referred  to  in  the  original  case-made,  for  we  discover  an 
error  which  compels  a  reversal  independent  of  them.  The 
testimony  was  mostly  written  out  in  the  original  case-made* 
The  pleadings  were  properly  incorporated,  so  that  we  have 
before  us  the  issues  and  the  evidence,  or  at  least  enough  to  dis- 
close the  pertinency  of  the  ruling  we  shall  consider.  It  appear^ 
1.  Bighi-o«.w»y  that  the  trees  were  on  or  close  by  the  right-of-way  of 

^t'^1^  the  A.  T.  k  S.  F.  Bail  road,  and  were  cut  down  to' 

oompanr.  makc  room  for  some  telegraph  poles  and  prevent  in- 
terference with  the  telegraph  wire.  This  line  of  telegraph 
was,  it  was  claimed  by  plaintiff,  built  and  owned  by  the  de- 
fendant, and  the  trees  cut  down  by  its  employes.  On  the 
other  hand  the  defendant  sought  to  prove  that  it  was  built  by 
the  defendant  and  the  railroad  company,  under  an  arrange- 
ment for  its  joint  use  by  the  two  companies.  A  witness  was 
called,  and  the  defendant  offered  to  prove  by  him  that  the  line 
of  telegraph  was  built  jointly  by  defendant  and  the  railroad 
company  for  the  use  of  the  railroad  company  in  the  moving  of 
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its  trains,  and  the  traneaction  of  its  business,  that  it  was  a 
part  of  and  necessary  to  its  business,  and  was  built  upon 
and  over  the  right-of-way  of  the  railroad  company;  bot 
the  court  refused  to  receive  the  testimony,  and  the  defendant 
excepted.  In  this  we  think  the  court  erred.  A  telegraph 
line,  if  not  indispensable  to  a  railroad,  tends  so  much  to  fitcili- 
tate  its  business,  and  to  the  speedy  and  safe  running  of  its 
trains,  that  the  railroad  company  has  a  right  to  build  it,  to  use 
its  right-of-way  therefor,  and  to  remove  all  obstructions 
thereon,  to  its  fullest  and  most  uninterrupted  and  beneficial 
use.  Although  it  may  have  but  an  easement  in  the  land,  and 
that  easement  limited  to  its  use  for  railroad  purposes,  yet  a 
telegraph  is  so  convenient  if  not  indispensable,  that  it  may 
cut  down  every  tree  and  bush  on  the  right-of-way  if  necessary 
for  the  most  constant  and  efficient  use  of  a  telegraph  line  built 
by  it  over  and  upon  such  right-of-way,  just  as  it  may  dig  away 
a  hill,  or  fill  up  a  ravine,  for  the  sake  of  a  water  tank  or  a 
station-house.  {St.  Jos.  ^  £>.  C.  Bid.  Oo.  v.  Drydaiy  11  Kas.  186.) 
By  so  doing  it  gives  the  adjacent  land-owner  no  claim  for  dam- 
ages. Such  use  is  contemplated  in  the  ori^nal  condemnation,' 
and  the  damages  resulting  therefrom  are  part  of  the  damages 
included  in  the  assessment  therefor.  In  short,  the  railroad 
company  may  use  its  right-of-way  not  merely  for  its  track,  but 
for  any  other  building  or  erection  which  reasonably  tends  to 
facilitate  its  business  of  transporting  freight  and  passengers, 
and  by  such  use  in  no  manner  transcends  the  purposes  and  ex« 
Tele  h  ^^*  ^^  *'^®  easement,  or  exposes  itself  to  any  claim 
dM/no'dJS-  for  additional  damages  to  the  original  land-owner. 
••**•  So  that  if  the  railroad  company  had  built  this  line 

by  itself,  and  independent  of  the  defendant,  and  in  so  doing 
bad  only  cut  down  trees  upon  its  right-of-way,  it  is  clear  that 
the  plaintiff  would  have  bad  no  cause  of  action  therefor.  Does 
the  fact,  that  it  took  a  partner  in  the  construction  and  use  of 
the  telegraph,  expose  it  or  such  partner  to  any  liability  to  the 
land-owner  for  the  full  value  of  trees  cut  down  upon  its  right- 
of-way  f  We  think  not.  If  the  railroad  company  could  build 
by  itself  without  liability,  it  did  not  assume  liability  by  build* 


Digitized  by 


Google 


JANUARY  TERM,  1878.  621 

Opinion  of  the  Goort. 

ing  with  another.  Whatever  it  could  do  and  would  have  done 
for  its  Qwn  use  and  benefit,  and  was  so  done,  was,  so  far  as  the 
land-owner  is  concerned,  damnum  absque  mjfwria^  no  matter 
who  bore  the  expense;  or  perhaps  more  correctly,  it  was  dam- 
ages already  paid  for.  We  do  not  question  that  every  addi- 
tional burden  cast  upon  the  land  outside  of  the  purpose  and 
scope  of  the  original  easement,  no  matter  in  whose  behalf, 
gives  to  the  land-owner  new  claim  for  compensation.  But 
such  compensation  is  limHed  to  the  extent  of  the  additional 
harden.  Hatch  v.  G.  ^  L  Rid.  Co.,  18  Ohio  St  92:  L.  M.  ^  C. 
Bid.  Co.  V.  Dayton,  28  Ohio  St.  510;  State  v.  Maine,  27  Conn. 
641.  Of  course,  if  the  trees  were  not  upon  the  rightpof-way, 
it  is  immaterial  whether  the  defendant  built  the  line  alone  or 
jointly  with  the  railroad  company,  for  in  the  latter  case  either 
would  be  responsible  for  the  entire  damages.  We  cannot  of 
course  pass  upon  this  question  of  fact,  for  we  cannot  tell  what 
the  testimony  if  admitted  would  have  disclosed.  It  is  enough 
that  the  testimony  offered  ought  to  have  been  admitted,  and 
then  the  jury  instructed  that,  if  the  facts  were  as  defendant 
sought  to  prove  them  to  be,  the  defendant  was  liable  for  only 
the  damages  caused  by  the  additional  burden,  if  any,  its  use  of 
the  telegraph  cast  upon  the  land. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  a 
new  trial. 

All  the  Justices  concurring* 
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Thomas  J.  Olark  y.  Sarah  J.  Clark. 

Mistromn;  When  Adwn  Moff  be  Maiintoined  in  Amaned  Name.  fi.  J.  B^  ft 
married  woman,  deserted  her  husband  in  Indiana,  and  eloped  with  one 
T.  J.  G.  and  took  up  her  residence  with  him  in  this  state,  and  assumed 
his  surname,  and  was  introduced  by  him  as  his  wife  in  the  community 
in  which  they  lived,  and  by  his  acts  and  statements  she  became  known 
in  Kansas  by  her  assumed  name  only.^  Thereafter,  while  known  and 
called  S.  J.  C,  she  brought  an  action  against  said  T.  J.  C.  to  recover  the 
'  sum  of  $1,000,  for  money  borrowed  of  her  after  she  had  assumed  the 
name  of  G.  The  pleadings  and  testimony  show  she  was  known  as  S.  J.  0. 
as  well  as  8.  J.  B.  HeU  That^  notwithstanding  the  action  was  brought 
in  the  name  of  8.  J.  G.,  instead  of  S.  J.  B^  and  notwithstanding  the  plea 
of  misnomer,  the  district  court  did  not  err  in  rendering  judgment  in  het 
fiiTor  for  the  amount  found  due. 


Brrar  from  WUscn  District  OourL 

Sarah  J.  Clark,  as  plaintiff,  recovered  jadgment  against 
Thomas  J.  Olark^  defendant,  for  $1,000,  and  costs,  at  the  May 
Term  1876  of  the  district  court,  and  defendant  brings  th# 
case  here  on  error.     The  facts  are  fully  stated  in  the  opinion. 

Q.  P.  Smithy  and  Gates  f  KepUnger^  for  plaintiff  in  error,  con- 
tended, that  a  plaintiff  should  know  his  own  name,  and  for  all 
purposes  of  pleading  must  be  presumed  to  know  it — and  cited 
4  Bac.  Abr.  10,  20;  Taylor,  (N.  C.)  148;  4  South  Car.  82; 
1  Bosanquet  k  Puller.  While  the  crime  of  adultery  would  be 
no  bar  to  a  recovery  by  a  woman  in  her  real  name,  still  such 
crime,  and  cohabitation  with  her  paramour,  cannot  confer 
upon  her  the  right  to  bring  suit  against  him  in  his  name,  and 
not  her  own  name. 

J.  W.  Sutherlandy  and  Sterrj/  ^  Sedgwiekj  for  defendant  in 
error,  maintained,  that  the  rule  of  the  common  law,  that  a 
misnomer  of  either  plaintiff  or  defendant,  might  abate  an  ac- 
tion, had  its  foundation  in  the  proposition  that  the  record  of 
every  action  should,  of  itself,  disclose  a  complete  bar  to  a  sinxi- 
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lar  aotion  between  the  same  parties,  and  that  as  the  record 
could  duly  fix  the  identity  of  the  parties  by  giving'  the  names 
by  which  they  were  known  it  was  the  right  of  each  party  to 
insist  on  such  identification  by  the  record.  At  the  time  this 
rule  came  into  existence  the  reason  for  it  was  mtich  greilter 
than  now,  as  pai>ties  in  interest  could  not  testify.  If  we  are 
oorrect  as  to  the  reason  for  the  rule,  then  it  seems  to  us  that 
as  the  re^on  for  the  ruleidoes  not  possibly  exist  in  tiie  case  at 
bar,  it  most  be  held  that  tiie  rale  itself  cannot  exist  as  to  the 
facts  in  this  case.  The  record  in  the  case  so  completely  iden- 
tifies the  defendant  in  error  that  it  cannot  possibly  be  said  that 
it  would  not,  of  itself,  be  a  complete  bar  to  any  ftiture  aotion 
for  the  same  cause  of  aotion  against  plaintiff  in  error  by  tli€i 
defendant  in  error,  under  the  name  of  Browil.  And  besides 
this,  it  seems  to  us  that  it  c^unot  successfully  be  denied  that  a 
person  haa  a  perfect  legal  right  to  call  himself  by  any  name  he 
chooses,  and. so  long  aasuoh  name  identifies  him  by  reason  of 
his  being  thus  known  in  the  community  in  which  he  resides^ 
he  would  have  a  perfect  right  to  sue  and  be  sued  by  such 
name.  The  answer  of  the  plaintiff  in  error,  in  order  to  cor- 
rectly set  forth  the  defense. sought  to  be  set  forth  by  it,  had  to 
show  not  only  that  defendant  in  error's  name  was  Brown,  but 
that  she  was  known  and  called  by  stieh  name.  The  reply  took 
issue  on  this  and  alleged  that  she  was  as  well  known  where 
she  resided  by  the  name  of  Clark,  as  she  was  by  the  name  of 
Brown,  and  the  jury  found  such  allegations  to  be  true.  Not 
only  that,  but  the  jury  also  found  that  the  plaintifi^  in  error 
gave  her  the  name  of  Clark  where  they  resided,  and  made  the 
contract  sued  upon  while  she  was  known  by  such  name.  It 
does  seem  to  us  tiiat  when  a  person  by  his  own  acts  and  pro- 
curement fixes  the  identification  of  another  person,  so  far  as 
the  name  is  concerned,  in  a  community  where  they  both  re- 
sided by  another  and  different  name  from  that  by  which  such 
other  perscm  was  formerly  known,  he  will  be  estopped  in  a 
suit  by  such  other  person  against  him  under  the  new  name 
upon  a  contract  entered  into  while  such  other  person  was 
known  by  such  new  name  from  denying,  fbr  the  purpose  of 
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abating  the  suit,  that  such  new  name  properly  identifies  such 
other  person.  1  Ohio,  61;  8  Caines,  219;  2  Me.  820;  2  Miles, 
856. 

Tl^e  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  In  the  court  below  Sarah  J.  Clark  brought 
her  action  against  Thomas  J.  Clark  to  recover  the  sum  of 
|1,000  for  money  had  and  received.  Thomas  J.  Clark  an- 
swered in  the  nature  of  a  plea  in  abatement,  ''that  said  Sarah 
J.  Clark  was  named,  known,  and  called  Sarah  J.  Brown," 
and  asked  for  judgment  To  this  answer,  the  defendant  in 
error  replied  that  the  plaintiff  in  error  *'gave  her  the  name  of 
Clark,  and  caused  her  to  be  known  by  that  name  in  the  com- 
muuity  where  they  lived,  and  where  she  resided  at  the  oom- 
^mencement  of  the  action."  From  the  findings  of  fiust  returned 
by  the  jury,  it  appears  that  prior  to  th«  institution  of  the  suit, 
the  plaintiff  in  ^rror,  a  married  man,  and  the  defendant  in 
error,  a  married  woman,  eloped  together  from  their  respective 
homes  in  Indiana,  and  came  to  Neodesha,  Wilson  county,  in 
this  state;  that  at  the  time  of  such  elopement  the  defendant 
in  error  was  the  wife  of  a  man  named  Brown,  and  she  herself 
was  known  by  the  name  of  Sarah  J.  Brown.  On  their  arri- 
val at  Neodesha,  and  upon  their  taking  up  their  residence 
there,  the  plaintiff  in  error  introduced  the  defendant  in  error 
to  the  community  in  which  they  had  taken  up  their  residence 
as  his  wife,  and  then  and  there  caused  her  to  be  known  by 
the  name  of  Sarah  J.  Clark,  and  from  that  time  on  she  was 
known  by  that  name,  and  no  other,  in  the  community  where 
they  both  resided;  that  the  said  defendant  in  error  was  thus 
known  by  her  assumed  name  of  Sarah  J.  Clark  at  the  time 
the  money  sued  for  was  obtained,  and  so  continued  to  be 
known  and  called. 

Under  the  pleadings  and  the  fiicts  in  the  case,  the  court 
below  committed  no  error  in  rendering  judgment  for  the  de- 
fendant in  error.  The  real  party  in  interest  brought  the 
action;  and  the  record  sufficiently  identifies  such  party  so  far 
as  her  name  is  concerned  as  to  disclose  a  complete  bar  to  a 
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similar  action  between  the  same  parties.  She  was  known 
only  in'  Kansas  by  the  name  of  Sarah  J.  Clark;  the  plaintifi 
in  error  assisted  to  make  her  known  by  that  name  by  his  own 
acts  and  statements;  she  was  so  called  when  the  plaintiff  in 
error  obtained  the  money,  and  had  no  other  namfe  in  the  com- 
munity in  which  she  lived.  As  to  the  length  of  time  she  has 
lived  in  Kansas,  the  record  is  silent  The  weight  of  authority 
of  the  American  cases  is  in  favor  of  the  conclusion  we  have 
reached,  and  in  support  of  our  view  we  refer  to  Goodmow  v. 
Tappan,  1  Ohio,  61;  Cooper  v.  jButTj  45  Barb.  9;  Petitum  oj 
John  Snook  to  change  his  name  to  John  Pike^  2  Hilt  0.  P.  666. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


School  District  No.  67  v.  Jambs  8.  Vbddbr. 

WRirrsir  Ikstbumbntb;  Variartce,  Between  Demsription^  and  Proof,  In  an  mo- 
tion brought  before  a  JoBtice  of  the  peace  against  a  school  district  opon 
an  order  of  sach  district  for  $50,  issued  and  dated  March  3d  1S74,  and 
payable  to  F.  or  order,  and  the  only  description  of  the  plaintiff's  cause 
of  action  contained  in  the  summons  served  in  the  case  is,  that  judgment 
is  claimed  on  a  certain  school-district  order  of  said  district,  dated  De- 
cember 4th  1874,  for  |50,  with  interest  at  the  rate  of  seven  per  cent  per 
annum  from  date  of  said  order,  and  there  is  no  appearance  on  the  part 
of  the  school  district,  it  is  error  to  render  judgment  on  the  return  of  such 
summons  for  $50  with  interest  from  3d  March  1874.  [  WootUr  v.  MeKMey, 
1-317;  WUUm  T.  Cb.  v.  Humphrey,  16-372.] 


Error  from  Washington  District  Court. 

The  district  court,  at  the  August  Term  1876,  affirmed  a 
judgment  previously  rendered  in  favor  of  Vedder  hy  a  justice 
of  the  peace.  School  District  No.  67^  of  Washington  county, 
defendant  before  the  justice,  brings  the  case  here  on  error. 
All  necesssary  facts  are  stated  in  the  subjoined  opinion. 
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J.  W,  BeetOTf  for  plaintiff  in  error. 
A,  Jf.  HaUowellj  for  defendant  in  error. 

The  opinion  bf  the  court  was  delivered  by 

HoRTON,  0.  J. :  This  was  an  action  brought  originally  be» 
fore  a  justice  of  the  peace  to  recover  |50,  with  interest  at  the 
rate  of  seven  per  cent  from  March  8d  1874,  on  an  order  of 
said  school  district  No.  67,  issued  and  payable  to  one  **  F.  K 
Fisk,  or  order."  The  order  was  dated  8d  March  1874,  Ved- 
der,.  defendant  in  error,  (plaintiff  below,)  was  the  owner  of 
the  order  at  the  institution  of  the  action.  The  only  manner 
in  which  the  plaintiff's  cause  of  action  is  described  in  the 
summons  issued  and  served  in  the  case  was,  by  stating  that 
judgment  was  claimed  "on  a  certain  school-district  order  of 
said  district  dated  December  4th  1874,  for  the  sum  of  |50 
with  interest  at  the  rate  of  7  per  cent,  per  annum  from  date 
of  said  order."  There  was  no  appearance  by  the  school  dis- 
trict in  the  justice's  court,  and  judgment  was  rendered  on 
13th  May  1876 — the  same  being  the  return-day  of  the  sum- 
mons— for  $57.42,  being  the  amount  of  the  order  with  inter- 
est  from  March  3d  1874.  Thereafter  the  school  district 
prosecuted  its  proceeding  in  error  in  the  district  court  of 
"Washington  county  to  reverse  said  judgment,  and  the  said 
court  having  affirmed  the  same,  the  case  has  been  brought 
here  for  review. 

The  judgment  of  the  district  court  was  erroneous.  The 
11th  section  of  procedure  before  justices  in  civil  cases  pro- 
vides, among  other  things,  that  the  summons  '^must  describe 
the  plaintiff's  cause  of  action  in  such  general  terms  as  to  ap- 
prise the  defendant  of  the  nature  of  the  claim  against  him." 
(Gen.  Stat.  777.)  In  this  case  there  was  not  only  an  omission 
to  describe  the  cause  of  action  correctly,  but  the  description 
was  of  a  character  to  mislead  the  defenc^nt,  as  to  what  order 
the  suit  was  brought  upon.  There  was  a  variance  between 
the  bill  of  particulars  and  the  process  notifying  the  defendant 
of  the  suit.    In  actions  upon  orders  of  this  kind,  the  daJU  is  an 
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important  element  in  the  deeeription.  If  more  than  one  order 
had  been  issaed  by  the  echool  district  to  the  same  payee  of  the 
like  sum,  the  only  mode  of  ascertaining  the  precise  order  sned 
on  would  have  been  by  its  date,  Nor  can  it  be  urged  in  sup- 
port of  the  proceedings  of  the  justice  that  the  summons  was 
correct,  and  the  bill  of  particulars  wrong,  as  the  order  copied 
in  the  record  is  dated  "March  8d  1874,'*  and  the  judgment 
was  taken  for  the  face  of  the  order,  with  interest  from  March 
8d  1874,  and  not  from  December  4th,  as  stated  in  the  sum- 
mons. In  other  words,  judgment  was  rendered  for  interest 
on  the  order  for  nine  months  more  time  than  the  defendant 
was  notified  of  by  the  summons.  The  proceedings  of  justices 
should  be  treated  with  great  liberality  and  indulgence,  and 
the  public  welfare  does  not  require  their  prooeedings  to  con- 
form to  the  same  strictness  as  the  superior  courts;  but  in 
matters  pertaining  to  the  process  by  which  they  obtain  juris- 
diction of  a  party  defendant,  the  provisions  of  the  statute 
should  at  least  be  substantially  complied  with.  Had  the  date 
of  the  order  been  omitted  in  the  summons^  and  no  greater 
judgment  taken  than  stated  therein,  no  irregularity  would 
have  existed  in  the  proceedings. 

The  judgment  of  the  district  court  will  be  reyersed. 

All  the  Justices  concurring. 


Babolat  Hookjbtt  v.  B.  B.  TuiuraK. 

1.  BsBOB  OocuBRiMO  AT  THK  Trial,  Noi  SevidwobU  UiM  Fkned  JMguimU 
Errors  occurring  during  the  progress  of  a  trial  are  not  reviewable  in  an 
appeUato  court  until  after  a  final  decision  in  the  trial  conrt 

i.  — —  8o  where  objection  is  made  to  the  introduction  of  certain  testi- 
mony offered  by  plaintiff  on  account  of  an  alleged  defect  In  his  plead- 
ingSy  and  such  objection  is  snstained,  and  thereupon  the  plaintiff  asks 
and  obtains  leave  to  amend  his  pleadings  to  coyer  the  alleged  defect,  and 
does  so  amend  them,  and  thereupon  on  motion  of  defendant  the  jury  is 
discharged  and  the  case  continued  for  trial  to  the  next  term,  hddy  tibat 
even  thodgh  the  court  erred  in  holding  the  pleadings  defective,  and  the 
testimony  admissible,  the  error  cannot  be  corrected  by  proceedings  in 
error  to  reverse  the  ruling,  or  to  set  aside  the  order  of  continuance. 
IBrawn  v.  iimJbU,  5-80;  Siaiik  v.  Moore,  21-161;  Paul  p.  WheUUme,  2S^635.] 
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8.  DiBCRvrioN  OF  OouBT ;  Quti  of  T}erm.  The  taxing  of  the  costs  of  the  term 
to  the  party  whose  action  necessitates  a  continuance,  is  not  only  largely 
In  the  discretion  of  the  ooart,  hot  it  is  proper  as  a  general  role  to  tax 
them  to  SQch  party. 

Error  from,  Cowley  District  CowrU 

QuBSTiONS  of  practice  only  are  decided  in  this  case,  and  all 
necessarj  fiusts  and  proceedings  are  folly  stated  in  the  opinion. 
The  order  complained  of  was  made  at  the  May  Term  1877  of 
the  district  coort,  and  Sbckeii,  plaintiff,  brings  the  case  here. 

PryoTj  Kager  ^  Ptyor^  for  plaintiff. 
E.  S.  Torrenccy  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  Plaintiff  in  error  challenges  the  correctness  of 
an  order  of  the  district  court  taxing,  upon  a  continuance,  the 
costs  of  the  term  against  him.  The  facts  briefly  are  these: 
The  case  stood  for  trial  upon  petition,  answer,  and  reply.  A 
jury  was  impanneled,  plaintiff  introduced  testimony  in  support 
of  his  petition,  and  then,  before  resting  in  chief,  offered  testi- 
mony to  prove  the  new  matters  alleged  in  his  reply.  To  this 
the  defendant  objected,  and  the  court  sustained  the  objection. 
Plaintiff  then  asked  leave  to  amend  his  petition  by  adding  to 
it  allegations  of  the  new  matter  theretpfore  only  alleged  in  the 
reply.  Leave  was  granted,  and  the  petition  so  amended.  De- 
fendant then  asked  for  leave  to  file  an  amended  answer,  and 
for  a  continuance  to  the  next  term,  and  thereupon,  without 
any  showing,  the  court  ordered  a  continuance,  and  taxed  the 
costs  of  the  term  to  the  plaintiff.  Was  this  error?  Whether 
the  court  decided  correctly  in  ruling  out  the  offered  testimony, 
is  a  question  not  now  the  proper  subject  of  inquiry,  for  errors 
occurring  during  the  progress  of  a  trial  can  be  inquired  into 
only  after  a  final  decision.  When  a  court  rules  out  offered  tes- 
timony on  the  ground  that  it  is  inadmissible  under,  the  plead- 
ings, the  party  may  abide  by  the  ruling,  and  after  judgment 
brin^  the  question  here  for  review,  or  he  may  seek  leave  to 
amend  his  pleadings  to  conform  to  the  ruling.     Here  the  plain- 
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tiff  choBe  the  latter  course.  He  asked  and  obtained  leave  to 
amend;  and  of  course  therefore  waived  any  right  to  relief  be 
might  have  had  if  he  had  pursued  the  other  course. 

The  other  errors  alleged  occur  in  the  matter  of  amendments 
of  pleadings,  continuances,  and  taxation  of  costs  thereon,  and 
these  matters,  as  we  have  repeatedly  decided,  are  largely  with- 
in the  discretion  of  the  trial  court,  and  unless  it  is  apparent 
that  such  discretion  has  been  abused,  there  is  no  ground  for 
reversal.  It  is  seldom,  if  ever,  wrong  to  tax  the  costs  of  the 
term  against  the  party  whose  fault  necessitates  the  continuance. 
Gen.  Stat  p.  655,  |§139, 142;  page  746,  §688;  Davis  v.  WUson, 
11  Kas.  74;  BUss  v.  Garlson,  17  Kas.  826;  Wands  v.  School  IHs- 
irict^  ante,  p.  204. 

We  have  not  notioed  the  objections  made  to  the  validity  of 
the  case-made,  or  to  the  manner  in  which  the  exceptions  have 
been  preserved,  for  upon  the  facts  as  stated  we  are  compelled 
to  affirm  the  judgment 

All  the  JuticeB  concur  ring. 


Atchison  ft  Nebraska  Railroad  Oo.  v.  Samuw  Harpbr. 

I.  Paoor  or  Value;  Indired  and  Oomparatm  Evidence,  Inadmiseihle.  In  an 
action  bronght  by  the  owner  of  a  oolt,  nnder  the  provisions  of  ch.  94,  laws 
of  1874^  to  recover  damages  from  a  railroad  company  for  wounding  the 
animal  on  the  line  of  its  road,  where  the  plaintiff  has  other  and  better 
evidence  at  hand  as  to  the  vnlie  of  the  colt  for  which  damages  are 
claimed,  it  is  error  to  allow  proof,  against  the  objections  of  the  railroad 
company,  that  the  ii\)nred  colt  compared  in  appearance  with  the  colts  of 
other  peroons,  and  against  like  objections  to  admit  proof  of  the  value  of 
•ach  other  colts  to  fix  and  determine  the  value  of  the  eoU  injured  by  the 
railroad  company. 

t  Stock  Law  op  1874.  The  decision  in  JT.  P.  JRly.  Cb. «.  Moioer,  16  Kas.  573. 
that  ch.  e4  of  the  laws  of  1874,  relating  to  the  killing  or  wounding  of 
stock  by  railroads,  is  constitutional  and  valid,  conndered,  and  affirmed. 
[R.  R.  V.  Mower,  16-578,  and  cases  cited;  it  R, «.  Gahberi,  84-182.] 

94^19  Kag, 
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Error  from  Doniphan  Distriet  Court 

This  action  was  commenced  by  Harper  in  a  justice's  conrt, 
alleging  in  a  bill  of  particulars,  ''that  the  Bailroad  Company 
was  owner  of  a  line  of  railroad  over  S.J  of  S.W.J  of  section 
81,  T.  8,  R.  21,"  onto  which  the  plaintiff's  colt  wandered  for 
want  of  a  fence,  without  the  owner's  fault,  and  was  there 
killed;  that  demand  for  payment  had  been  made,  and  asking 
judgment  for  $40,  the  vilue  of  the  colt,  and  $25  fee  for  the 
plaintiff's  attorney.  On  appeal  to  the  district  court,  and  trial 
therein  at  September  Term  1876,  Harper  had  judgment,  and 
the  Railroad  Company  brings  the  case  here« 

W.  W.  Ouikriey  for  plaintiff  in  error,  contended,  that  it  was 
not  competent  evidence  to  allow  one  witness  to  testify  to  com- 
parative value  of  animals,  and  then  to  allow  another  to  testify 
the  actual  value  of  colts  other  than  plaintiff^s.  Such  case  does 
not  come  within  the  rule  of  hypothetical  cases  pat  to  scientific 
witnesses. 

2.  Plaintiff  tried  this  case  upon  the  theory  that  he  should 
recover  upon  the  showing,  that  he  owned  a  colt,  his  private 
property,  and  defendant  owned  a  railroad,  its  private  property, 
and  his  land  and  defendant's  land  being  inclosed  in  a  joint  in- 
closure,  into  which  plaintiff  had  turned  his  colt  on  his  land, 
and  defendant  was  working  its  locomotive  on  its  land,  and 
without  any  fault  on  its  part,  its  locomotive  had  accidentally 
killed  his  colt  while  trespassing  on  defendant's  land,  for  not 
only  the  value  of  the  colt  but  for  $26  additional,  because  the 
value  of  the  colt  was  not  paid  when  he  asked  for  it,  and  obtained 
judgment  thereon.  Unless  railroad  corporations  have  been 
outlawed  by  the  act  of  1874,  such  judgment  is  flatly  in  the  fiace 
of  the  decision  of  this  court  in  Baker  v.  BobbmSy  9  £as.  803; 
U.  P.  Ely.  Cb.  V.  Bdlins,  5  Kas.  174, 182-187;  Oatdkms  v.  Math. 
ewSy  6  Kas.  191, 199.  The  fee-simple  owners  (as  admitted  by 
petition  as  to  defendant's  land,  and  on  trial  as  to  plaintiff's 
land,)  fenced  in  common,  and  thereby  each  owner  undertook 
to  take  care  of  his  own  land,  and  his  own  stock;  and  as  said 
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in  the  JRdUna  caae,  p.  188,  neither  land-owner  is  liable  to  the 
other  except  for  wanton  injaries,  which  is  held  in  the  Baker* 
JBobbins  case  to  exist  where  each  owner  allows  his  stock  to  tres- 
pass on  the  other's  land«  The  partition-fence  kws  of  this  state 
are  still  in  foil  force  unless  repealed  bj  implication  (as  to  rail- 
road companies  only,)  by  act  of  1874;  and  such  repeal  even  as 
to  railroad  companies  is  forbidden  by  the  constitution,  §16,  art. 
2.  But  the  stock  act  of  1874  does  not  attempt  to  cover  this 
kind  of  cases;  it  only  requires  protection  to  be  given  to  wan- 
dering stock  which  is  authorized  to  wander,  or  to  make  good 
the  injuries.  It  does  not  apply  to  lands  not  the  subject  of 
fencing;  (49  Mo.  199;  18  Eas.  462;)  nor,  for  same  reason,  to 
stock  not  subject  to  be  fenced  against.  Can  the  owners  of  hogs 
recover,  under  such  act,  for  hogs  which  the  owners  have  al- 
lowed to  wander  upon  a  railroad  traok,  or  have  passed  under 
a  three-board  fence  put  up  by  the  railroad  company,  and  been 
kUled? 

8.  We  think  that  this  court  erred  in  deciding  the  case  of  K. 
P.  BJy.  Oo.  V.  MinDety  16  Kas.  678,  misapplied  the  true  principles 
governing  in  such  case,  and  certainly  to  the  extent  of  sustain- 
ing such  judgment  for  attorney-fees  additional  to  the  actual 
value  of  injury  claimed.  Since  that  decision,  the  supreme 
court  of  Nebraska  in  A.  ^  N.  Sid.  Oo.  v.  Baty^  Oct  1877,  under 
a  similar  constitution,  on  a  like  statute,  has  decided  that  statute 
unconstitutional.  This  court  holds  the  imposition  of  the  pay- 
ment of  a  sum  in  excess  of  actual  injury,  to  be  a  "police  regu- 
lation"— the  Nebraska  court,  "a  penalty."  Can  such  imposi- 
tion, '"  as  a  part  of  the  police  power  of  the  state,"  be  other 
than  a  penalty?  Is  not  the  payment  of  "an  attorney-fee," 
(whether  any  attorney  was  in  fact  employed,  or  not,)  a  penalty 
for  the  failure  to  perform  the  terms  of  such  "act?"  Where 
such  terms  have  been  complied  with,  such  payment  (fine)  is  not 
imposed.  All  the  cases  cited  in  16  Eas.  677,  sustain  the  law 
upon  thai  ground.  Cooley  Const.  Lim.,  p.  580,  says  that  the 
liability  can  exist  only  by  express  statute.  And  see,  25  111. 
143;  49  Mo.  440;  20  Wis.  254.  The  ;EanBaB  act  of  1874  is 
obnoxious  to  the  well-settled  rule  that,  "It  may  be  considered 
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a  well-settled  rule  in  respect  to  the  operation  of  the  laws,  that 
corporate  companies  and  natural  persons  are  placed  precisely 
on  the  same  ground,  and  this  is  the  true  ground,  and  the  only 
one,  upon  which  equal  rights  and  just  liabilities  and  duties  can 
be  fairly  based."  To  destroy  any  other  property  in  like  man- 
ner, costs  no  penalty.  To  vryusily  prosecute  a  suit,  costs  no 
fine  of  |25;  while  to  unsucce^sfuUtf  defend  a  case  under  this 
statute,  costs  such  penalty,  with  or  without  an  attorney  as 
apology  therefor.  Such  legislation  is  more  than  a  tub  thrown 
to  the  so-called  <'  granger  whale,"  for  if  sustained,  will  continue 
to  roll  faster,  crushing  every  principle  of  equality  and  justice 
in  its  track.  Cities  vote  bonds  to  induce  railroads,  and  when 
built,  repudiate  their  payment.  Individuals  borrow  money, 
and  contract  to  pay  an  attorney-fee  on  foreclosure,  and  before 
the  debts  mature,  legislation  is  invoked  to  prevent  collection. 
We  submit  that  the  attorney-fee  is  a  penalty  which  cannot  be 
sustained,  unless  this  court  is  prepared  to  say,  in  the  language 
of  the  Nebraska  case,  above  cited,  that  ^^tfae  legislature  may 
apply  the  same  principle  to  simple  debt,  and  therefore  if  upon 
demand  by  the  creditor  the  debtor  fails  to  pay  within  a  certain 
time,  he  may,  by  legislative  decree,  be  compelled  to  pay  double, 
treble,  or  a  hundred  times  the  amount  of  the  debt,  according 
as  the  legislature  may  decree  by  legislative  enactment" 

W.  D.  Webbj  for  defendant  in  error,  submitted,  Ist,  that  the 
court  below  was  justified  in  overruling  the  objection  to  the 
testimony  of  witness  Tracy  because  the  attorney  for  the  plain- 
tiiF  in  error  did  not  state  any  ground  of  objection  to  the  testi- 
mony. (9  Kas.  627.)  2d,  the  same  in  regard  to  Watkins'  testi- 
mony. But  this  testimony  was  admissible  in  any  event  21 
Minn.  56. 


The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  was  an  action  to  recover  from  the  rail- 
road company  damages  for  iujuries  to  a  colt  owned  by  the  de- 
fendant in  error,  together  with  a  reaaonable  attora#y-fee  for 
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the  prosecution  of  the  suit  '  The  liability  of  the  railroad  com- 
pany was  based  upon,  the  provisions  of  ch*  94,  laws  of  1874, 
pp,  148, 144.  Judgment  was  rendered  for  the  defendant  in 
error  for  $40  as  his  damages,  and  $25  as  the  attorney-fee. 

Upon  the  trial  in  the  district  court,  the  following  questions 
and  answers  were  admitted  against  the  objections  and  excep- 
tions of  the  railroad  company*     From  John  Tracy,  a  witness 
produced  by  the  defendant  in  error:  "Did  you  know  plaintifi's 
colt  that  was  killed,  and  Mr*  Snyder's  colts?    Ans.-*I  know 
all  the  colts."     "How  did  the  plaintiff's  colt  compare  with 
Snyder's?    ATts.-Thej  are  in  appearance  about  the  same  kind 
of  colts.    I  am  not  a  good  judge,  but  would  call  them  about 
the  same  value."    From  John  Watkins,  also  produced  by  the 
same  party :  "  State  what  was  the  value  of  Snyder's  colts  last 
November,  (the  month  Harper's  colt  was  wounded.)    Ana.-- 
Snyder's  colts  were  worth  $50  apiece.    They  were  good  colts* 
I  offered  that  for  them."    There  was  error  in  permitting  the 
witnesses  Tracy  and  Watkins  to  thus  testify.     The  policy  of 
the  law,  independent  of  other  reasons,  requires  that  the  best 
evidence  within  the  control  of  the  party  introducing  testimony 
should  be  produced.    It  was  not  claimed  or  asserted  that  di- 
rect proof  of  the  value  of  the  colt  was  wanting.    On  the  other 
hand,  the  record  shows  that  the  plaintiff  in  the  court  below 
had  other  persons  attending  the  trial  in  his  behalf,  who  knew 
the  value  of  the  colt  in  question,  and  were  competent  witnesses 
in  the  case.     The  only  purpose  of  submitting  the  testimony 
quoted,  must  have  been  to  increase  the  actual  value  of  the 
colt,  prior  to  its  injuries,  by  comparative  or  indirect  evidence, 
and  thus  to  obtain  damages  in  excess  of  its  real  worth.    Such 
testimony,  if  permitted  in  cases  of  this  character,  where  as  a 
general  rule  the  sympathy  of  the  jury  is  with  the  party  suing, 
and  against  the  corporation,  would  furnish  an  imaginary  rather 
than  an  actual  basis  for  recovery,  and  would  naturally  tend^to 
the  giving  of  excessive  damages.    If  the  competency  of  such 
testimony  was  indorsed  by  this  court,  in  all  similar  cases  here* 
after,  instead  of  proving  the  known  or  true  value  of  animals 
wounded  or  killed  by  the  agents  or  cars  of  railroad  companies^ 
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connsel  seeking  to  recover  large  damageB,  to  prove  values, 
would  introduce  witnesses  to  show  by  their  evidence  the  ap- 
pearance of  the  animals  wounded  or  killed  with  other  like 
animals  of  great  value,  and  supplement  such  proof  with  the 
testimony  of  the  values  of  the  other  animals.  Such  proof  is 
deceptive,  and  certainly  liable  to  mislead  a  jury.  In  the  ab- 
sence of  any  necessity  of  adopting  proof  of  this  kind,  the 
courts  should  not  allow  its  admission. 

Again,  the  law  is  well  settled  that  all  evidence  should  be 
confined  to  the  points  at  issue.  The  attention  of  the  jury 
should  not  be  distracted  by  immaterial  or  irrelevant  matters. 
The  reasons  why  this  rule  should  be  maintained  are  obvious. 
If  not  enforced,  trials  would  be  injuriously  prolonged,  the 
real  issues  obscured,  and  verdicts  taken  on  side  issues.  In 
the  case  at  bar,  one  of  the  questions  at  issue  was  the  value  of 
Harper's  colt  in  November  1874.  Instead  of  being  directed 
closely  to  this  issue,  the  minds  of  the  jury  were  diverted  by 
the  evidence  of  Tracy  and  Watkins  to  Snyder's  colts  and  their 
value.  If  one  witness  could  testify  concerning  the  value  of 
Snyder's  colts,  then  many  others  could  likewise  have  been 
introduced  for  the  same  purpose,  and  the  result  would  be 
greatly  unfavorable  to  the  corporation  against  which  the  dam- 
i^s  were  claimed.  The  evidence  offered  and  objected  to  was 
unnecessarily  circuitous,  was  calculated  to  distract  the  jury 
from  the  real  issues,  was  seemingly  designed  to  prejudice  the 
rights  of  the  plaintiff  in  error,  was  not  the  best  evidence  at 
hand,  and  should  have  been  rejected.  The  counsel  for  the 
defendant  in  error  suggests  that,  admitting  the  inadmissibility 
of  the  testimony,  the  court  was  justified  in  its  rulings,  as  the 
attorney  of  the  plaintiff  in  error  on  the  trial  did  not  state  the 
reasons  for  his  various  objections.  As  a  general  rule  this  of 
course  should  be  done,  and  we  refer  to  the  many  decisions  of 
this  court  in  support  of  the  reasonableness  of  the  rule;  but  in 
this  case  the  evidence  was  so  improper,  its  incompetency  so 
obvious  and  incurable,  we  think  the  objections  sufficiently 
definite  for  the  plaintiff  in  error  to  avail  itself  of  the  error  of 
the  court 
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Ab  to  the  other  qaestions  presented  hy  the  counsel  for  plwi- 
tiff  in  error,  we  need  only  say  that  thej  have  been  settled  by 
the  adjudications  of  this  court  adverse  to  the  positions  main- 
tained in  his  brief,  and  we  do  not  feel  inclined  to  reopen  the 
discussion  concerning  them.  See  K.  P.  Ely.  Co.  v,  Mower^  16 
Kas.  678;  Hopkins  v.  K.  P.  Ely.  Co.,  18  Kas.  462. 

For  the  error  in  admitting  incompetent  testimony,  the  judg- 
ment of  the  district  court  will  be  reversed. 

AU  the  Justices  ooncuriing. 


Kansas  PAomo  Railway  Oo«  y.  B.  L.  Ball. 

8T0CK-Kn.UKo  Act  of  iS74;  Vemand<f  Pammenk  To  sustain  an  aotion  un- 
der ch.  94  of  the  laws  of  1874,  a^^ainst  a  railroad  company,  for  the  killing 
of  stock,  there  must  be  proof  of  a  demand  in  accordance  with  the  pro- 
visions of  section  two  of  said  act    [E,  R,  v.  Mower,  ie-673;  22.  Jt  ir.  Oab- 

Error  from  Shawnee  District  OofwrL 

Ball  had  judgment  for  $185  and  costs,  at  the  May  Term 
1875  of  the  district  court,  D.  B.,  judge  ^o  tem.,  presiding,  and 
the  Railway  Company  brings  the  case  here.  All  necessary  fieicts 
appear  in  the  opinion. 

Charles  Monroe,  for  plaintiff  in  error. 
F.  Q.  Hentig,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbr,  J.:  The  only  questions  in  this  case  are,  whether 
under  the  stock-killing  law  of  1874  proof  of  demand  is  es- 
sential to  a  recovery,  and  if  so  whether  there  was  such  proof. 
The  first  question  must  be  answered  in  the  affirmative,  and 
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the  aecoud  in  the  negative.  The  statute  is  a  stringent  one, 
and'  imposes  new  hardens  upon  railroad  corporations;  and 
he  who  would  avail  himself  of  its  benefits  ought  to  bring  him- 
self elearlj  within  its  terms.  The  language  of  the  second 
section  is,  ^^In  case  such  railroad  company  shall  &il  for  thirty 
days  after  demand  to  pay  the  fall  value,"  etc.,  "such  owner 
may  sue  and  recover  the  full  value,*' etc.,  "together  with  a 
reasonable  attorney-fee."  And  the  third  section  specifies  upon 
whom  the  demand  may  be  made.  Nor  is  it  a  £ur  construction 
of  the  statute  to  hold,  that  the  first  section  renders  the  company 
liable  for  the  value,  and  that  the  steps  prescribed  in  the  sec- 
ond section  maybe  disregarded  unless  attorney-fees  are  sought 
to  be  recovered  in  addition  to  the  value.  The  whole  act  should 
be  construed  together,  and  the  conditions  of  liability  prescribed 
in  one  section  applied  to  the  entire  relief  obtainable  under  the 
act.  McNaught  v.  C.  ^  N.  W.  Mi.  Co.,  80  Iowa,  886;  Oole  v. 
a  ^  N.  W.  Eld.  Cb.,  88  Iowa,  811. 

The -only  evidence  tending  to  show  a  demand  in  this  case 
is  in  the  following  testimony  of  the  plaintiff: 

"  I  am  the  plaintiff  in  this  case,  and  had  two  mules  killed 
by  the  Kansas  Pacific  Railway  Company  on  Saturday,  either 
the  23d  or  24th  of  October.  I  called  on  Mr.  Johnson,  the 
railway  agent,  and  he  told  me  I  had  better  get  some  one  to 
appraise  them.  The  section-boss  selected  Mr.  Johnson,  and 
I  selected  Mr.  Entsminger,  but  they  could  not  agree  upon  the 
price  of  the  mules,  and  so  called  on  Mr.  Payne,  and  diey  placed 
the  value  at  |185  for  the  two." 

Kow  under  a  statute  like  this,  imposing  an  additional  buN 
den,  and  conditioning  that  burden  upon  a  demand,  it  seems 
to  us  there  should  be  proof  of  a  direct  demand.  (See  cases 
cited,  supra.)  And  while  of  course  slight  evidence  will  sustain 
the  finding  of  a  court,  or  the  verdict  of  a  jury,  yet  in  this 
evidence  we  see  no  allusion  to  a  demand.  All  that  appears 
is,  that  the  plaintiff  counseled  with  an  agent  of  the  company, 
and  was  advised  as  to  the  course  he  should  pursue^  It  does 
not  appear  directly  or  inferentially  that  the  plaintiff  demanded 
payment  If  the  fact  existed,  the  witness  was  present,  and 
the  proof  was  easy.     The  omission  of  such  proof  was  fetal. 
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The  motion  for  a  new  trial,  and  the  petition  in  error,  allege 
that  the  finding  and  judgment  were  contrary  to  law.  The  party 
must  rest  his  case  npon  this  statute,  for  there  is  in  his  bill  of 
particulars  no  allegation  of  negligence,  and  no  evidence  of  any 
negligence  except  in  the  omission  to  fence. 

The  judgment  will  be  reversed,  and  the  case  remanded  for 
a  new  trial. 

All  the  Justices  concurring. 


The  Sxatb  of  Kansas  v.  Michabl  Coughlin  e(  aL 

SuBBTiiES  OF  TBS  f  sacb;  JwrUdiction ;  When  WriUen  OomplairU  it  Necesiory. 
Except  in  cases  of  afl^y,  threats,  or  other  XDisconduct  in  his  presence,  a 
magistrate  has  no  power  under  the  statute  to  require  any  one  to  give 
bonds  to  keep  the  peace,  nnlees  a  written  complaint  be  first  made  and 
filed.  IJenmngs  v.  SuUe,  13-90;  JSuUe  v.  Spaulding,  24-4;  WofftUff  v.  Schip- 
pd,  27-466;  State  v.  Bailey,  32-89,  90.] 

Appeal  from  Leavenworih  District  Court 

Thb  district  court,  at  the  December  Term  1877,  adjudged 
and  required  Michael  Ckmghlin,  James  GovghUn^  and  Bridget 
Omgklmj  to  enter  into  a  recognizance  in  the  sum  of  $250,  to 
appear  before  that  court  within  one  year  from  the  date  of  the 
order,  to  keep  the  peace,  and  to  pay  the  costs.  From  such 
decision  and  order  said  parties  appeal  to  this  court  All  nec- 
essary facts  are  stated  in  the  opinion. 

Thomas  P.  Fenian^  for  appellants. 

Joseph  W.  Taj/lory  county  attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J«:  Defendants  were  bound  over  to  keep  the 
peace,  and  now  challeuge  the  judgment  of  the  court  for  want 
of  jurisdiction.    The  facts  are  these :  One  of  the  defendants 
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filed  an  affidavit  with  a  jastioe  of  the  peace,  charging  Robert 
and  Susan  Edmonds  with  an  assault  with  intent  to  kill 
Upon  the  examination  of  that  charge  the  justice  bound  the 
defendants  in  that  action  over  to  keep  tiie  peace,  and  taxed 
half  the  costs  against  them.  He  also,  without  any  written  or 
other  complaint  against  the  defendants  and  appellants  here, 
required  them  to  enter  into  bonds  to  keep  the  peace,  and 
taxed  the  other  half  of  the  costs  against  them.  According  to 
the  transcript  from  his  docket  this  order  was  made,  not  upon 
threats,  or  affray,  in  his  presence,  but  upon  the  testimony  of 
witnesses.  Upon  the  hearing  in  the  district  court  that  court 
made  a  similar  order.  From  this  order  these  defendants  ap- 
peal. 

Had  the  district  court  jurisdiction  to  make  this  order?  We 
think  not  Except  in  cases  of  threats,  or  afiray,  in  the  pres- 
ence of  the  magistrate,  as  provided  in  section  18  of  the  code 
of  criminal  procedure,  a  written  complaint  is  necessary  to 
give  the  magistrate  jurisdiction. .  Where  a  defendant  is  ar^ 
rested  upon  one  charge  he  may  be  bound  over  for  another, 
and  in  such  case  no  new  complaint  is  absolutely  essential. 
Redmond  v.  The  State^  12  Eas.  172.  But  these  defendants  were 
never  arrested  upon  any  charge.  They  were  present  simply 
as  witnesses;  and  a  magistrate  has  no  power  to  require  one 
who  is  simply  a  witness,  and  guilty  of  no  misconduct  in  his 
presence,  and  against  whom  no  written  complaint  is  filed,  to 
give  bonds  to  keep  the  peace.  The  provision  in  section  16  of 
the  criminal  code,  concerning  '<  cases  where  there  is  no  com- 
plaint," refers  to  those  in  which  the  magistrate  required  a 
bond  to  keep  the  peace  on  account  of  misconduct  in  his  pres- 
ence, and  does  not  give  to  magistrate  or  court  power  to  dis- 
pense with  a  written  complaint  in  other  cases.  Counsel  for 
the  state  contends  that  as  the  magistrate  is  by  the  statute  re- 
quired to  transmit  only  the  recognizance  to  the  district  court, 
and  as  that  in  this  case  was  in  proper  form,  the  district  court 
acquired  jurisdiction  whether  the  magistrate  had  any  or  not 
We  cannot  assent  to  that  proposition*  K  the  magistrate  had 
no  jurisdiction,  the  recognizaioe  was  vend,  and  the  district 
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ooart  by  it  acquired  no  jarisdiction.  A  transcript  of  the  jus- 
tice's docket  was  duly  filed  iu  the  clerk's  office  with  the  recog- 
nizance, and  objection  was  seasonably  taken  to  any  proceeding 
against  these  defendants  without  a  written  complaint. 

For  this  error  the  judgment  must  be  reversed,  and  the  case 
remanded  with  instructions  to  discharge  these  defendants. 

All  the  Justices  concurring. 


Kansas  Paoifio  Railwat  Co.  v.  Lbwib  Dukmbybb. 

1.  BsiAOH  or  Goykhlmt;  Variance  Between  AUeffotion  and  Proof.  In  an  ac- 
tion of  coyenant  upon  a  warranty  to  recover  back  the  purchase-money 
expressed  in  the  deed  of  conveyance  of  the  real  estate,  ketd,  that  under 
an  allegation  in  the  petition  that  the  plaintiff  was  "  ousted  and  dispos- 
sessed of  the  premises  by  due  course  of  law/'  it  was  inadmissible  to  prove 
a  constractive  eviction  by  the  purchase  of  a  paramount  title  hoetilely 
asserted  by  the  party  holding  it,  as  the  variance  between  the  allegation 
and  proof  is  fatal. 

t, While  the  general  rule  is,  that  the  grantee  must  make  the  most 

of  the  title  he  has  acquired,  and  yield  possession  only  to  a  hostile  asser- 
tion of  a  paramount  title  by  suit  to  recover  the  land,  or  in  pursuance  of 
a  demand  for  the  possession  under  a  claim  thereto,  or  upon  a  distinct 
hostile  assertion  of  title,  yet,  where  the  title  to  the  land  in  controversy 
is  in  the  United  States,  and  liable  to  entry  and  settlement  under  the 
homestead  laws  of  the  government  to  all  who  possess  the  proper  qualifi- 
cation, that  of  itself  is  such  a  hostile  assertion  of  the  paramount  title  as 
will  authorize  the  grantee  to  Yoluntarily  submit  to  it  [JB.  E,  v.  Young, 
S-668;  R.E.9.  Dunmeger,  24-725.]  '     • 

Mror  from  Saline  District  Oowrt 

Asmjm  by  IhjmmeyeTj  iot  breach  of  covenant  of  possession. 
Trial  at  the  May  Term  1876,  and  judgment  for  plaintiff.  The 
BailuHty  Company y  defendant,  brings  the  case  here.  All  neces- 
sary facts  are  stated  in  the  opinion,  infra. 

J.  P.  Ushevy  and  CharUa  Monroe^  for  plaintiff  in  error,  con- 
tending that  an  allegation  that  <*  eviction  was  by  due  course  oi 
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law/*  was  not  sustained  by  a  proof  of  constructive  eviction, 
cited  Rawle  on  Gov.  249;  6  Iowa,  89;  17  111.  185;  11  K  BL 
74;  51  Ind.  519.  A  party  cannot  allege  one  thing,  and  prove 
its  equivalent  by  proving  a  different  thing:  4  Sand£  665; 
8  Eas.  568. 


The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  On  the  11th  of  November  1876  an  action 
was  commenced  in  the  court  below  by  Lewis  Dunmeyer 
against  the  K.  P.  Rly.  Co.,  to  recover  damages  because,  by  a 
deed  dated  12th  November  1870  the  railway  company  sold  and 
conveyed  to  the  said  Dunmeyer  certain  real  estate,  described 
as  the  W.^  of  the  S.E.^,  and  the  E.^  of  the  S.W.^  of  section 
25,  in  township  18  south,  range  2  west  of  6th  P.  M.,  Kansas, 
and  covenanted  therein  to  warrant  and  defend  "the  possession 
of  the  said  premises"  to  the  said  Dunmeyer,  but  after  the  exe- 
cution of  said  deed  the  railway  company  did  not  and  would 
not  "defend  said  premises  and  the  possession  thereof,  but  on 
the  contrary,  said  company  had  not  at  the  date  of  such  deed  a 
good  title,  as  the  paramount  title  thereof  was  in  the  United 
States,  by  virtue  of  which  paramount  title  said  Dunmeyer  was 
afterward,  on  the  16th  of  October  1871,  ousted  and  dispos- 
sessed of  the  said  premises  by  due  course  of  law,**  The  con- 
sideration of  the  deed  was  $200.  The  case  was  tried  to  a 
jury,  but  after  the  introduction  of  all  tlie  evidence,  the  court 
refused  to  give  to  the  jury  any  instructions,  and  directed  them 
to  find  a  verdict  for  tiie  plaintiff  for  $200,  with  interest  firom 
the  date  of  the  deed  from  the  railway  company  to  Dunmeyer. 
Judgment  was  rendered  for  $277.72  for  Dunmeyer,  and  various 
errors  are  assigned  as  grounds  for  a  reversal  of  the  same.  We 
need  only  notice  two  of  them. 

It  is  alleged  that  there  was  a  fatal  variance  between  the  al- 
lega.tions  of  the  petition  and  the  proof  to  support  the  same, 
and  that  said  Dunmeyer  proved  no  eviction.  Upon  these 
points,  the  evidence  was  substantially  as  follows:  A  patent  was 
offered  on  the  part  of  the  plaintiff  in  the  court  below  to  the 
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premises  in  controversy  from  the  United  States  to  one  G.  B. 
Dunmeyer,  of  the  date  of  25th  March  1876.  After  which 
Lewis  Dunmeyer  testified  as  follows: 

^^I  am  the  plaintiff  in  this  action.  I  own  part  of  the  land 
in  controversy — one  eighty  of  it;  Samuel  Crowell  owns  the 
other  eighty.  I  bought  it  from  Gabe  Dunmeyer  last  spring. 
It  is  pai^  of  the  same  land  that  I  had  bought  before  from  the 
railroad  company.  I  hold  possession  under  my  deed  from 
Gabe,  and  not  under  my  deea  from  the  railroad  company." 

OrosS'Examiaaiion :  "  Gabe  Dunmeyer  is  my  son.  I  paid  him 
about  ^900  for  this  land,  counting  interest  and  all.  Don't 
think  I  paid  him  in  money;  it  was  the  same  as  money;  I  held 
notes  of  his  for  money  that  I  had  lent  him,  and  I  gave  him 
those  notes.  Mr.  Geis  and  I  bought  this  land  together,  of  Mr. 
Miller.  *  *  ♦  But  Mr.  Geis  acted  for  me.  Afterward  Gitbe 
bought  Mr.  Geis'  share.  I  had  money  belonging  to  Gabe,  and 
paid  Geis  for  him.  This  money  that  I  paid  to  Geis  is  no  part 
of  the  consideration  of  the  deed  from  Gabe  to  me.  When  the 
deed  was  made  to  me  by  the  railway  company,  I  was  in  Penn- 
sylvania. Gabe  came  out  and  went  onto  this  land  the  spring 
after  the  deed  to  me  was  made.  The  way  Gabe  came  to  go  on 
this  land,  Gabe  had  determined  to  go  to  Kansas,  and  had  no 
place  to  ^o  to,  and  I  told  him  that  Mr.  Geis  and  I  had  bought 
It,  and  if  Mr.  Geis  was  willing,  he  could  go  out  and  live  on  it, 
and  he  did  so;  there  was  a  house  on  it.  When  I  bought  I 
took  possession.  I  never  broke  any.  I  was  out  here  every 
year.  This  land  is  about  twenty  rods  from  the  Kansas  Pacific 
railroad  track.  When  I  bought  the  eighty  acres  of  Gabe  I 
bought  his  interest  also  in  the  deed  from  the  Kansas  Pacific 
Railway  Company,  or  his  claim  against  the  said  company,  on 
account  of  the  failure  of  title,  and  I  then  settled  with  him  for 
it." 

And  G.  B.  Dunmeyer  testified  as  follows: 

^^  I  am  the  one  who  got  the  patent  for  the  land*  I  contested 
it  with  the  railroad  company  before  the  land-oflice  here.  C. 
A.  Hiller  appeared  in  that  contest  as  attorney  for  the  railroad 
company.  1  was  told  it  was  government  land,  at  the  land- 
office,  and  other  parties  were  talking  of  taking  it,  and  I  went 
and  homesteaded  it  to  save  it.  I  paid  |200  for  the  land,  and 
the  fees,  $19.50,  at  the  land-office.  I  mean,  that  is  what  I  paid 
the  government  to  get  the  land.    When  I  sold  the  eighty  acres 
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to  my  father,  Lewis  Danmeyer,  I  also  sold  him  in  the  trade, 
my  ri^ht  against  the  E^fuisas  Pacific  Railway  Company  in  the 
deed  trom  trie  Railway  Company.  Thev  had  deeded  the  land 
to  my  father,  but  I  owned  one-half  of  the  land,  and  paid  one- 
half  of  the  money  for  the  land.  There  was  no  agreement  or 
understanding  between  me  and  my  father  that  I  should  go  on 
and  homestead  this  land  in  order  to  defraud  the  railroad  com- 
pany. I  homesteaded  because  I  was  informed  at  the  land- 
office  that  it  was  government  land,  and  the  railroad  company 
had  no  light  to  it  I  homesteaded  it  to  save  the  land.  *  *  * 
I  sold  half  of  this  land  to  my  father,  Lewis  Dunmeyer,  over  a 
year  ago.  He  paid  me  for  it  in  notes  of  mine  that  he  held,  for 
money  borrowed;  think  he  paid  me  some  money.  I  bought 
half  of  this  land  from  John  Qeis,  before  I  made  homestead 
entry;  paid  him  $560  for  it.  Lewis  Dunmeyer  paid  it  for  me. 
John  Qeis  told  me  he  would  deed  the  whole  of  it  to  my  father, 
and  he  would  make  a  deed  to  me,  but  never  did.  Think  my 
father  paid  me  $460,  or  $560,  for  the  eighty  he  bought  of  me. 
The  money  he  paid  to  John  Geis  for  me  was  no  part  of  this 
consideration.  When  I  first  went  onto  this  land  Mr.  Geis  and 
my  father  told  me  that  they  had  bought  it,  and  that  there  was 
a  house  on  it,  and  I  could  go  and  live  in  it,  which  I  did.  I 
told  Mr.  Geis  if  I  liked  it  I  would  buy  it  from  him,  and  after- 
ward did  so." 

This  evidence  does  not  sustain  the  allegation  in  the  petition, 
that  said  Lewis  Dunmeyer  was  ousted  and  dispossessed  of  the 
premises  by  due  course  of  law.  The  words,  ^^by  due  course  of 
law,"  are  synonymous  with  "due  process  of  law,"  or,  "the  law 
of  the  land; "  and  the  general  definition  thereof  is,  "law  in  its 
regular  course  of  administration,  through  courts  of  justice;" 
and,  while  not  alwaiys  necessarily  confined  to  judicial  proceed- 
ings, (as,  for  instance,  the  collection  of  taxes  is  held  to  be  with- 
in the  phrase  "  by  due  process  of  law,")  yet  these  words  have 
such  a  signification  when  used  to  designate  the  kind  of  an 
eviction,  or  ouster,  from  real  estate  by  which  a  party  is  dis- 
possessed, as  to  preclude  thereunder  proof  of  a  constructive 
eviction  resulting  from  the  purchase  of  a  paramount  title  when 
hostilely  asserted  by  the  party  holding  it  As  the  petition  al- 
leged an  ouster  by  due  course  of  law,  and  as  an  issne  was 
joined  thereon,  the  evidence  should  have  supported  the  allega- 
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tion.  It  does  not  An  eviction,  or  ouster,  was  not  pleaded  in 
general  terms,  but  a  particular  kind  of  an  eviction  was  alleged, 
and  the  plaintiff  in  the  court  below  shoald  have  been  confined 
in  his  testimony  to  his  pleading.  He  was  not  authorized  to 
prove  a  different  eviction.  A  party  cannot  allege  one  thing, 
and,  to  support  the  same,  prove  a  state  of  facts  dissimilar 
thereto,  and  of  which  the  opposing  party  had  no  notice.  The 
particular  allegation  as  to  the  ouster  by.  due  course  of  law  was 
not  sustained;  and  the  court  erred  in  its  ralings  as  to  the  ad- 
mission of  evidence,  and  the  rendition  of  the  judgment  Qar^ 
vey  V.  FowlcTy  4  Sandf.  665;  U.  R  Ely.  Co.  v.  Young ^  8  Kas.  658. 
The  eviction  proved  in  the  case  was  suflSicient,  if  the  plead- 
ings had  authorized  the  introduction  of  the  evidence.  Under 
the  railway  title,  Lewis  and  G.  B.  Dunmeyer  were  joint-owners 
of  the  premises.  After  G.  B.  Dunmeyer  had  gone  into  actual 
possession,  he  was  informed  that  it  was  government  land,  and 
that  other  parties  were  talking  of  taking  it  He  homesteaded 
it,  to  save  the  land.  The  railway  company  had  no  title  to  the 
premises,  and  never  had;  they  were  public  lands,  subject  to 
homestead-entry  and  settlement.  G.  B.  Dunmeyer  complied 
with  the  provisions  of  the  United  States  laws,  and  obtained  the 
patent  While  thus  in  possession  under  title  derived  direct 
from  the  government,  defendant  in  error  purchased  of  said  G. 
B.  Dunmeyer  the  outstanding  paramount  title.  While  it  is 
true,  that  under  the  covenant  of  warranty,  as  usually  expressed, 
&  purchaser  cannot  as  a  general  rule  buy  in  any  paramount 
claim,  and  elect  to  consider  himself  evicted  to  the  extent  of 
the  purchase-money  of  such  claim,  yet  where  the  title  to  the 
land  in  controversy  is  in  the  United  States,  and  liable  to  entry 
and  settlement  under  the  provisions  of  the  homestead  law,  that 
of  itself  is  such  a  hostile  assertion  of  the  paramount  title  as 
would  authorize  the  purchaser  to  voluntarily  submit  to  it 
McQary  v.  Hastings^  89  Cal.  860.  We  have  considered  the  facts 
tending  to  prove  a  constructive  eviction  to  prevent  this  point 
again  being  a  subject  of  difference  in  event  of  an  amendment 
to  the  petition  and  a  new  triaL 
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The  judgment  of  the  district  court  will  be  revened,  and  cam 
remanded  for  a  new  trial. 
All  the  Justices  concurring. 


The  State  or  Kansas  v.  Samuil  Ashkoeb. 

Affbal  in  Gbdcinal  Oasv;  Juriidiction;  Sertrice  of  NoAoe,  In  the  ahsenoe 
of  any  notice  of  appeal,  required  by  section  285,  General  Statutes,  866, 
the  supreme  court  has  no  jurisdiction  to  review  the  rulings  and  judg- 
ment of  a  district  court  in  a  criminal  case.  [  In  addition  to  esses  cited 
in  opinion,  see  McLean  v.  State,  28-^72;  State  n.  Femedre^  80-210;  In  re 
Chamben,  80-450;  State  v.  FnsBedre,  30-476.] 


Appeal  from  Osage  JXstrici  OourL 

AsHMORE  was  charged  by  information,  in  the  district  court 
of  Shawnee  county,  with  having  feloniously  shot  and  killed 
his  wife.  The  alleged  offense  was  committed  in  Kovember 
1872,  and  the  information  charged  murder  in  the  first  degree. 
Upon  Ashmore^s  application  the  case  was  sent  to  Osage  county 
for  trial,  and  was  there  tried  at  the  November  Term  1874. 
Ashmore  was  found  guilty  of  murder  in  the  first  degree,  and 
was  sentenced  to  suffer  the  penalty  of  death,  and  was  commit- 
ted to  the  state  penitentiary  until  such  time  as  the  governor 
by  his  warrant  should  fix  for  carrying  such  sentence  into  exe- 
cution. The  sentence  was  pronounced  on  the  7th  of  January 
1875.  On  the  14th  of  May  1877,  Ashmore^  by  his  counsel, 
filed  in  this  court  a  transcript  of  the  record  as  upon  appeal 
from  such  judgment  and  sentence.  Said  transcript  is  certified 
by  the  clerk  of  the  district  court  under  date  of  9th  January 
1877. 

(?.  C.  Clemens  J  for  appellant. 

Willard  DaviSy  attorney-general,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  attorney-general,  representing  the  Btate, 
objectfl  to  any  consideration  of  this  case  upon  the  alleged 
errors,  on  the  ground  that  the  case  is  not  properly  before  this 
court  upon  appeal,  or  otherwise;  firsts  because  no  notice  of 
appeal  appears  in  the  transcript;  second^  because  the  appeal 
was  not  taken  within  two  years  after  the  judgment  was  ren- 
dered. 

The. first  objection  is  fatal  to  the  jurisdiction  of  this  court; 
and  however  much  we  might  desire  to  pass  upon  the  questions 
presented  by  the  counsel  for  the  convict,  we  cannot,  within 
the  provisions  of  law,  assume  any  authority  over  the  judgment 
rendered  in  the  district  court.  Sec.  285,  criminal  code,  (Gen. 
Stat.  866,)  is  identical  with  section  268,  Comp.  Laws,  275;  and 
said  last  section  was  fully  considered  and  construed  in  Carr  r. 
The  StatCy  1  Kas.  831.  In  that  case  it  was  held,  ^<the  service 
of  the  notice  of  appeal  on  the  clerk,  and  the  appellee,  or  attor- 
ney, constitutes  the  appeal;  and  upon  that  alone  the  jurisdiction 
of  this  court  to  review  the  judgment  and  decision  of  the  court 
below  rests.  It  is  therefore  an  important  part  of  the  record, 
and  it  should  appear  in  the  transcript  filed,  that  this  court  may 
see  and  its  records  show  it  has  jurisdiction."  See  also,  The 
State  V.  King^  1  Kas.  466;  T'he  State  v.  Brandariy  6  Kas,  243; 
The  State  v.  Bairdy  9  Kas.  60;  The  State  v.  Boyle^  10  Kas.  113; 
Neitzel  v.  City  of  Concordiay  14  Kas.  446.  These  authorities  are 
decisive,  upon  the  objection  made  by  the  learned  attorney- 
general;  and  the  proceedings  in  this  case  in  this  court  must 
be  dismissed. 

All  the  Justices  concurring. 
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Thb  Statu  of  Eaksas  v.  Wm.  H.  Emhsbt  et  oL 

1.  School  Lavds^  Sold  on  Qmiract;  FMure  to  Pay;  Foffeilure,  If  a  pnrduaar 
of  Bchool  lands  fails  to  pay  the  interest  or  principal  at  the  time  the  same 
hecomes  due,  such  failure  ip$o  facto  works  a  forfeitare;  and  the  interest 
of  the  purchaser  in  the  land  instantly  and  absolutely  ceases,  [.^pm^  h 
Baldwm,2f^-S7;  Baker  v.  NewUmd,  2^-93;  iVeu^nd  «.  ^ol^,  26-844;  Qmm'n 
V.  Baidwin,  29-540;  Beynoldi  «.  EeynoldM,  30-96,  97.] 

2.  Judicial  DeterminaiUm  of  Forfeiture^  Not  Neceuary,    Section  16  of 

article  14,  chapter  122,  laws  of  1876,  is  a  legislative  declaration  of  forfeit- 
ure in  advance,  and  no  judicial  determination  is  necessary  to  establish 
such  forfeitare.    [Nut  ft.  WfUiam,  27-66, 67.] 

Brror  from  Allen  District  Oourt 

Aotion  on  school-land  contract  executed  by  Wm.  J7.  Sn^ 
merty  and  R.  A.  McCidlochj  on  the  purchase  by  them  of  certain 
school  l&nds  in  Allen  county.  The  contract  was  executed  on 
the  14th  of  August  1871,  and  was  for  the  purchase  of  forty 
acres,  at  the  price  of  (4.50  per  acre.  By  the  terms  of  the 
contract  ten  per  cent,  of  the  purchase-money  was  payable  in 
advance^  and  the  residue  in  ten  equal  annual  installments,  with 
interest  at  the  rate  of  ten  per  cent  per  annum.  On  the  14th 
of  August  1876  there  was  due  from  Emmert  ^  McCuUoch  on 
said  contract  the  sum  of  |90,  (principal  and  interest;)  and 
said  sum  remaining  unpaid,  the  county  attorney,  in  April  1877, 
brought  suit  on  said  bond.  The  averments  and  prayer  of  the 
petition,  and  the  proceedings  in  the  district  court,  are  suffi- 
ciently stated  in  the  opinion.  The  district  court,  at  the  June 
Term  1877,  gave  judgment  in  favor  of  defendants  for  oostSi 
and  The  State  brings  the  case  here  on  error. 

Peter  Belly  county-attorney,  for  The  State, 
Q.  P.  Smithy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbb,  J. :  This  action  was  brought  by  the  county  attor- 
ney of  Allen  county  in  favor  of  the  state,  for  the  purpose  of 
having  a  judicial  finding  of  fisu^t  that  the  conditions  of  the 
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bond  or  contract  of  porchaBe  given  by  the  defendants  as  re- 
quired by  law  (see  see.  7,  article  14,  ch.  122,  laws  of  1876,)  for 
the  parchase  of  a  certain  tract  of  school  land  therein  named 
and  described  had  not  been  complied  with,  and  that  the  de- 
fendants have  forfeited  their  interest  in  said  land  by  reason  of 
said  purchase,  together  with  the  money  paid  thereon,  to  the 
state;  and  asking  that  the  court  adjudge  a  forfeiture  of  said 
land  and  money  paid  to  the  state,  and  a  restoration  of  said 
land  to  the  state,  unless  the  defendants  pay  the  amount  due  on 
said  contract  of  purchase,  and  costs  of  suit,  within  ten  days 
from  the  entry  of  judgment.  Said  bond  is  set  up  and  made  a 
part  of  the  petition.  The  defendants  demurred  to  the  peti- 
tion, setting  forth  several  grounds,  but  the  only  ground  pre- 
sented by  counsel,  or  considered  by  the  court,  was,  ^^  that  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  state  against  the  defendants."  The  dis- 
trict court  sustained  the  demurrer,  and  the  plaintiff  brings  the 
case  to  this  court  for  review. 

This  case  involves  the  construction  of  sections  7  and  16  of 
article  14  of  ch.  122,  laws  of  1876,  pages  282,  284  Said  sec- 
tion 7  reads  as  follows: 

^*Any  person  purchasing  said  land  shall  pay  to  the  treasurer 
of  the  county  in  which  tne  same  is  situate,  one-tenth  of  the 
amount  of  the  purchase-money,  takine  therefor  a  receipt 
which  he  shall  present  to  the  county  derk,  together  with  a 
bond  in  double  the  amount  of  the  purchase-money  unpaid,  con- 
ditioned that  he  will  not  commit  waste  upon  said  land,  and 
that  he  will  pay  the  balance  of  said  purchase-money  in  ten 
years,  and  interest  thereon  at  ten  per  cent  per  annum,  as  the 
same  becomes  due;  provided^  that  the  purchaser  may  pay  the 
balance  of  the  purchase-money  at  any  time,  or  in  installments 
of  not  less  than  twenty-five  dollars  each." 

Section  16  reads  as  follows: 

'^Any  purchaser  failing  to  pay  the  annual  interest  when  the 

same  becomes  due,  or  the  balance  of  the  purchase-money 

when  it  becomes  due,  shall  forfeit  all  right  to  the  land  from 

the  time  of  said  failure  of  payment,  and  the  county  attorney 

shall  proceed  to  eject  him  from  said  premises,  if  in  posses- 
*      t* 
sion. 
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On  the  one  hand  it  ib  claimed,  that  this  last  section  is  a  legis* 
lative  declaration  of  forfeiture  in  advance,  and  that,  if  the  pur- 
chaser fails  to  make  payment  at  the  stipulated  time,  ipso  facto 
the  land  is  absolutely  forfeited;  and  on  the  other,  that  it  is 
optional  whether  to  claim  a  forfeiture,  or  to  waive  it  and  pro- 
ceed upon  the  bond  to  collect  the  purchase-money;  and  that 
die  county  attorney,  as  the  legal  representative  of  the  state  in 
this  behalf,  may  make  the  election,  and  that  as  the  power  of 
election  exists  there  is  absolutely  no  forfeiture  until  after  the 
election  and  a  judicial  determination.  Much  is  said  in  the 
arguments  as  to  the  comparative  advantages  and  cost  to  the 
state  school  fund  of  these  respective  constructions  of  the  stat* 
ute;  but  such  considerations  as  these  are  principally  for  the 
legislature,  and  not  for  the  courts.  It  cannot  be  doubted  that 
the  legislature  has  the  power  to  adopt  either  course.  It  can 
make  the  forfeiture  absolute  upon  the  mere  &ct  of  non- 
payment, or  it  may  leave  the  matter  open  for  further  decision, 
and  retain  an  election  to  pursue  its  remedy  upon  the  bond,  or 
obtain  a  judicial  declaration  of  a  forfeiture.  It  is  not  therefore 
a  question  of  power,  but  one  of  construction.  What  did  the 
legislature  intend?  and  what  is  the  fair  import  of  the  language 
used  ?  It  seems  to  us  clear  that  there  is  a  legislative  declara- 
tion of  forfeiture  in  advance,  and  that  upon  the  happening  of 
the  event  the  forfeiture  occurs,  and  no  judicial  proceeding  is 
necessary  to  determine  it.  The  language  of  the  statute  is 
clear,  positive,  and  peremptory.  "Any  purchaser  failing  *  *  * 
shall  forfeii."  And  the  duty  cast  upon  the  county  attorney  is 
equally  clear  and  positive,  not  to  seek  a  judicial  determination 
of  the  forfeiture,  not  to  foreclose  any  equitable  mortgage,  or 
to  collect  the  bond,  but  to  eject  the  purchaser  if  in  possession. 
And  ejectment  implies  full  title  in  the  plaintiff,  and  no  rights 
in  the  defendant.  It  implies  a  forfeiture  already  existing,  and 
not  one  to  be  declared.  The  authorities  support  this  view. 
In  Borland  v.  LewiSy  43  Cal.  569,  which  was  ejectment  for 
swamp  lands  purchased  of  the  state,  it  appeared  that  the  sixth 
section  of  the  act  providing  for  the  sale  of  such  lands  read, 
that  "if  any  person  or  persons  purchasing  lands  *  ♦  shall  feil 
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or  neglect  to  pay  the  principal  and  interest,  *  *  *  or  sball  fail 
and  n^lect  to  pay  the  interest,  *  *  *  such  neglect  or  failure 
shall  work  a  forfeiture  of  such  lands,  and  the  same  shall  be  re- 
sold as  if  no  purchase  had  been  made."  And  the  court  held 
that  a  failure  to  pay  ipso  facto  worked  a  forfeiture.  In  the  case 
of  the  0.  R.  Co.  V.  0.  B.  ^  F.  V.  R.  Co.,  45  Cal.  365,  the  court, 
reviewing  several  authorities,  decided,  that  ^'when  a  forfeiture 
is  declared  by  statute  the  title  to  the  thing  forfeited  immedi- 
ately vests  in  the  state,  upon  the  commission  of  the  offense,  or 
the  happening  of  the  event,  for  which  the  forfeiture  is  de- 
clared." In  Conldin  v.  Hawthorne,  29  Wis.  476,  which  also 
arose  upon  a  purchase  of  s^amp  lands  from  the  state,  the 
cowrt  uses  this  language:  "  The  certificate  contains  a  provision 
that  in  case  of  the  non-payment  of  any  interest  on  the  unpaid 
purchase-money  within  the  time  prescribed  by  law,  the  certifi- 
cate, from  the  time  of  such  failure,  shall  be  utterly  void  and 
of  no  effect.  This  provision  is  doubtless  in  strict  accordance 
with  the  law  in  that  behalf.  There  was  such  failure  by  Tracy 
to  pay  interest,  by  means  whereof  the  certificate  became  utterly 
void  and  of  no  effect?^  See  also  Kennedy  r.  Strong,  14  Johns. 
129;  Fountain  v.  Phoenix  Ins.  Co.,  11  Johns.  298;  Bennett  v.  Art 
Union,  5  Sandf.  614;  N.  Y.  H.  ^  K  Rid.  Co.  v.  B.  H.  ^  E.  Rid. 
Co.,  36  Conn.  166;  WUkins  v.  Despard,  5  Term  Rep.  112;  U.  S. 
V.  Chnmdy,  8  Cranch,  387.  This  last  case  is  also  cited  by  coun- 
sel for  the  state  as  sustaining  their  construction  of  the  statute, 
but  we  think  its  authority  is  entirely  on  the  other  side.  In  it 
C.  J.  Marshall  says:  ^^  Where  a  forfeiture  is  given  by  statute, 
the  rules  of  the  common  law  may  be  dispensed  with,  and  the 
thing  forfeited  may  either  vest  immediately,  or  on  the  perform- 
ance of  some  particular  act,  as  shall  be  the  will  of  the  legisla- 
ture. This  must  depend  upon  the  construction  of  the  statute." 
Construing  the  statute  there,  the  decision  was  adverse  to  the 
forfeiture  ipso  fojoio.  But  that  statute  expressly  provided  for 
an  alternative.  **  There  shall  be  a  forfeiture  of  the  ship,  (fir  of 
the  value  thereof,  to  be  recovered  with  costs  of  suit  of  the 
person  by  whom  such   oath  shall  have  been  made."    That 
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alternative  clearly  gave  an  election,  and  until  the  election  wai 
made  the  court  properly  held  that  there  was  no  forfeiture. 

Bnt  here  the  statute  gives  no  alternative.  A  forfeiture  is 
positively  declared.  But  one  thing  is  forfeited.  And  a  single 
duly  is  imposed  upon  the  county  attorney  in  case  of  such  for- 
feiture. The  cases  cited  by  the  state,  and  upon  which  counsel 
chiefly  rely,  are  not  in  point.  Sckulenberg  v.  Harriman,  21  Wall. 
44,  to  which  our  especial  attention  is  called,  simply  decides, 
that  ^^  no  one  can  take  advantage  of  the  non-performance  of  a 
condition  subsequent  annexed  to  an  estate  in  fee  but  the 
grantor,  or  his  heirs  or  successors,  and  if  they  do  not  see  fit  to 
assert  their  right  to  enforce  a  forfeiture  on  that  ground  the 
title  remains  unimpaired  in  the  grantee.''  But  here  the  con- 
dition is  precedent,  and  not  subsequent,  and  no  estate  in  fee 
ever  passed.  Of  similar  import  are  most  of  the  other  authori- 
ties cited. 

We  see  no  error  in  the  ruling  of  the  district  ooort,  and  the 
judgment  must  be  affirmed. 

All  the  Justices  concurring. 


Elizabbth  Beck  v.  Birdsall  &  FaAKn. 

Landlord  ahd  Tbnant;  PixiyTnent  of  Bent  in  Adoanoe^  Qufa  no  lAm  on  Leaaed 

Premisea,  Where  a  tenant,  under  a  written  lease,  pays  rent  in  advance 
for  certain  real  estate  by  making  improvements  thereon,  and  is  to  oocapy 
the  premises  until  the  rent  shall  equal  the  cost  of  the  improvements,  and 
fails  to  take  advantage  of  the  statutory  enactment  relating  to  liens  for 
mechanics  and  others,  and  no  express  lien  is  created  by  the  lease,  and 
the  tenant  is  wrongfully  evicted  by  his  landlord  before  the  expiration  of 
the  time  for  which  the  rent  has  thus  been  received,  the  tenant  has  no 
lien  for  the  rent  so  paid  in  advance  on  the  leased  real  estate  which  can 
be  enforced  by  a  foreclosure  and  sale  of  the  premises. 
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Mrtdfr  from  Lyon  District  Court. 

Thb  district  court,  at  the  March  Term  1876,  gave  judgment 
in  favor  of  M.  BirdsaU  and  J.  W.  FrantZy  plaintifi,  and  de- 
fendant Beck  brings  the  case  here.  The  faciB  fully  appear  in 
the  opinion. 

Buggies  J  Scott  ^  Lyrmj  for  plaintiff  in  error. 
GUleii  f  FordCj  for  defendants  in  error. 

The  opixiion  of  the  court  was  delivered  by 

HoRTOH,  0.  J.:  Birdsall  A  Frantz,  on  June  14th  1870,  made 
ttatwnentor  ^^^  cxecutcd  with  Paul  Beck,  the  husband  of  Eliza- 
**^  beth  Beck,  a  written  contract,  or  lease,  of  which  the 

following  is  a  copy : 

**  This  article  of  agreement,  made  this  14th  of  June  1870, 
b^  and  between  Paul  Beck,  of  the  first  part,  and  Marshal 
Birdsall  and  J.  W.  Frantz,  of  the  second  part,  witnesseth: 
That  said  parties  of  the  second  part,  for  and  in  consideration 
of  the  matters  and  things  hereinafter  mentioned,  agree  to  erect 
on  lots  Nos.  78  and  76  on  Mechanics  street,  in  the  late  town, 
now  city  of  Emporia,  Lyon  county,  Kansas,  a  wooden  build- 
ing, 40  feet  long  north-and-south,  by  20  feet  wide  east-and- 
west,  fronting  on  Fifth  avenue;  said  building  to  immediately 
join  the  Buckeye  House  on  the  east,  to  be  two  stories  hi^h, 
each  story  to  be  of  the  same  height  as  the  corresponding 
ones  of  the  Buckeye  House,  said  building  to  be  placed  on  a 
good  stone  foundation;  the  studding  are  to  be  sixteen  inches 
apart,  the  weather  boarding  to  be  one  foot  wide  and  one 
inch  thick,  and  to  be  joined  by  an  inch  groove;  to  be  plas- 
tered or  ceiled  on  the  inside,  at  the  option  of  the  parties  of 
the  second  part;  the  flue  of  said  building  to  be  made  of 
brick,  and  to  commence  at  least  12  inches  below  the  second 
floor.  And  the  said  party  of  the  first  part,  in  consideration 
of  the  faithful  performance  of  the  stipulations  hereinbefore 
mentioned,  agrees  that  the  said  parties  of  the  second  part 
shall  have  the  use  of  the  said  building  and  the  Buckeye 
House  from  the  time  the  materials  for  said  building  are  on 
said  premises  until  the  first  day  of  October  1871,  at  the  an- 
nual rent  of  six  hundred  dollars,  and  from  the  first  day  of 
October  1871,  thereafter,  at  a  rent  to  be  agreed  upon  between 
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the  parties,  nntil  said  rent  shall  amount  to  the  costs  of  the 
building.  K  the  rent,  after  the  first  day  of  October  1871, 
cannot  be  agreed  upon  between  the  j^arties,  it  shall  be  left  to 
three  disinterested  business  men  of  Emporia,  and  whatever 
rent  they  or  any  two  of  them  shall  agree  upon,  that  rent 
shall  be  paid;  and  in  the  event  it  is  left  to  third  parties, 
they  are  to  fix  the  rent  for  the  old  building  (Buckeye  Mouse) 
only,  it  being  a  part  of  this  agreement  that  no  rent  shall  be 
paid  upon  the  new  building  until  the  rent  of  the  old  build- 
ing amounts  to  the  cost  of  the  new,  after  which  it  is  to  be 
considered  as  belonging  to  the  party  of  the  first  part,  and 
the  parties  of  the  second  part  are  thereafter  to  have  the  use 
of  said  two  buildings  so  long  as  they  may  desire  to  use  them 
for  a  hotel,  the  rent  to  be  determined  in  the  same  manner  for 
the  two  buildings  as  above  stipulated  for  the  one  after  the  first 
day  of  October  1871. 

"  In  order  that  there  may  be  no  misunderstanding  concern- 
ing the  cost  of  said  building,  the  parties  of  the  second  part 
agree  to  fiirnish  to  the  said  party  of  the  first  part  all  the  bills 
of  the  carpenters,  lumber-dealers,  masons,  painters,  and  all 
others  who  may  furnish  material  for  said  building  or  aid  in 
the  construction  of  the  same. 

"  It  is  further  agreed  that  if  the  said  party  of  the  second 
part  cut  any  doors  or  windows  in  the  walls  of  the  Buckeye 
House,  they  will  fill  them  up  with  same  material  that  came 
therefrom,  and  leave  it  in  all  respects  as  they  found  it,  pro- 
vided the  said  party  of  the  first  part  so  desires;  and  in  no 
case  shall  there  be  more  than  two  doors  cut  through  said 
walls.  And  it  is  further  agreed  that  while  said  parties  oc- 
cupy said  premises  there  shall  not  be  more  than  one  stove 
used  in  the  building  hereby  agreed  to  be  buill^;  and  in  all 
respects  are  to  use  said  premises  in  a  careful  and  husband- 
like manner,  and  shall  be  responsible  for  all  waste,  natural 
wear  and  tear,  damages  by  fire,  and  inevitable '  accidents  ex- 
cepted. 

'^Witness  our  hands  at  Emporia,  the  day  and  year  first 
above  written." 

Under  the  lease,  Birdsall  and  Frantz  went  into  possession, 
and  fully  completed  the  new  building  according  to  the  terms 
of  the  contract  Paul  Beck  had  sufiered  the  premises  to  be 
sold  for  taxes  prior  to  the  date  of  this  contract,  to-wit,  at  th« 
May  sale  of  taxes  1867,  and  P.  B.  Plumb  had  bid  ofiTthe  prop- 
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eiiy  described  in  the  lease,  and  had  obtained ,  tax-deeds  to 
himself  on  the  10th  of  May  1870.  On  May  6th  1872,  said 
Plumb  commenced  a  suit  against  Birdsall,  Frantz,  and  Paul 
Beck,  to  recover,  under  his  tax  deeds,  the  possession  of  the 
premises.  Paul  Beck,  >;^ishing  to  redeem  the  premises  firom 
such  tax  deeds  and  tax  liens,  procured,  through  the  advances 
of  money  by  one  Henry  Wright  and  in  the  name  of  said 
Wright,  a  quitclaim  deed  of  the  premises;  but  the  suit  of 
ejectment  was  continued  in  the  court  in  the  name  of  Plumb, 
after  the  transfer  of  his  interest,  at  the  instance  of  said  Wright 
acting  in  collusion  with  Paul  Beck.  Birdsall  and  Frantz  failed 
to  defend  in  the  action  because  they  were  informed  by  Paul 
Beck  that  the  case  was  settled.  On  the  6th  of  March  1878 
judgment  was  rendered  in  favor  of  Plumb  in  the  ejectment 
suit,  and  ten  days  afterward  Birdsall  and  Frantz  were  evicted 
from  the  premises  under  the  judgment.  Wright  then  took 
possession  of  the  premises,  and  remained  therein  to  Novem- 
ber 17th  1876,  when  he  had  a  settlement  with  said  Paul  Beck, 
and  Wright,  at  the  instance  of  Paul  Beck,  executed  a  quit- 
claim deed  of  the  premises  to  the  plaintiff  in  error,  Elizabeth 
Beck,  without  any  consideration  from  her,  and  she  having 
full  knowledge  of  the  transactions  of  her  husband  in  the  mat- 
ter. Thereupon  Paul  Beck  and  wife  took  actual  possession 
of  the  premises,  and  claimed  to  occupy  them  as  a  homestead. 
At  the  time  Birdsall  and  Frantz  were  evicted  there  was  unpaid, 
for  improvements  made  by  them  on  the  premises,  1906.64;  or, 
to  be  more  accurate,  at  the  time  of  the  eviction  they  were 
entitled  to  the  continued  possession  of  the  premises  under  the 
lease,  until  the  rental  of  the  premises  amounted,  after  said 
date,  to  1906.64.  Paul  Beck's  connection  with  the  fraudulent 
judgment  in  ejectment,  and  his  participation  through  Wright 
in  the  wrongful  eviction  of  his  tenants,  were  not  discovered 
by  Birdsall  and  Frantz  until  after  November  17th  1875;  and 
in  January  following  they  commenced  their  action  in  the  court 
below  to  have  the  balance  of  the  expenses  of  the  improve- 
ments remaining  unpaid  at  the  time  of  their  eviction  decreed 
a  lien  upon  the  leased  premises,  and  the  premises  sold  to  sat- 
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isfy  the  same.  The  case  was  tried  to  the  court  without  a  jury, 
and  conclasions  of  fact  were  found  substantially  conforming 
to  the  foregoing  statement,  and  thereon  the  court  held  that 
the  defendants  in  error,  by  reason  of  the  said  written  contract, 
had  a  valid  and  subsisting  lien  upon  that  part  of  the  premises 
described  as  follows,  106  feet  off  from  the  west  end  of  lots  Nos. 
78  and  76,  on  Mechanics  street,  for  the  sum  of  |906.64,  together 
with  interest,  amounting  in  the  aggregate  to  |1,096.63,  and 
were  entitled  to  a  decree  of  foreclosure  of  the  lien  and  a  sale 
of  the  premises  to  pay  the  same. 

Upon  consideration  of  the  arguments  jro  and  ecfn^  and  con- 
struing the  written  agreement,  we  can  only  interpret  it  as  a 
lease,  requiring  and  providing  that  the  rent  is  to  be  paid  in 
improvements  on  the  premises.  No  other  relation  is  created 
by  the  written  instrument  between  the  parties  thereto  than 
landlord  and  tenants.  That  the  rent  is  to  be  pidd  in  work, 
labor,  and  materials,  in  the  construction  of  a  wooden  building 
on  the  lots,  instead  of  money,  does  not  change  the  character 
of  the  lease,  excepting  as  between  the  parties.  Such  tenants 
were  entitled  to  the  actual  possession  of  the  real  estate  until 
the  rents  equaled  the  costs  of  the  improvements.  With  this 
view,  the  only  question  that  is  necessary  for  us  to  consider  is, 
whether  Birdsall  and  Frantz,  having  taken  possession  of  the 
premises  under  the  lease,  and  while  thus  occupying  the  same, 
having  made  improvements  thereon  to  be  paid  for  in  the  rents 
of  the  premises,  were  entitled  to  a  lien  on  the  real  estate  for 
the  cost  of  the  improvements,  after  having  been  wrongfully 
evicted  by  their  landlord  before  the  rents  amounted  to  the 
cost  of  the  improvements.  No  lien  is  created  by  express 
terms  in  the  lease;  no  attempt  is  made  to  support  a  lien  upon 
the  statutory  enactment  relating  to  mechanics  and  material- 
men, or  upon  the  provisions  of  the  law  favoring,  occupying 
claimants^  But  it  is  urged  that,  as  the  defendants  in  error 
acted  howi  fidt^  and  under  a  written  contract,  and  there  has 
been  a  substantial  benefit  conferred  on  the  owner  of  the  prem- 
ises, ex  (Bqwo  et  6ono,  he  ought  to  pay  for  such  benefit,  and  that 
equity  will  interfere  and  sustain  a  lien  for  such  improvements. 


Digitized  by 


Google 


JANUARY  TERM,  1878.  565 

Opinion  of  the  Court 

To  adopt  the  language  of  the  counsel  for  the  plaintiff  in  error, 
rent  paid  in  improvements  is  no  more  sacred  than  rent  paid  in 
money.  Certainly  no  recognized  principle  of  equity  can  be 
pointed  out  supporting  the  proposition  that  because  a  tenant 
who  has  paid  his  rent  in  advance  has  been  evicted  by  the 
wrongful  act  of  his  landlord  he  has  a  lien  on  the  premises  for 
the  rent  If  the  contract  had  provided  that  Birdsall  and 
Frantz  were  to  pay  |1,000  in  money  as  rent  in  advance  for 
the  premises,  which  sum  should  be  used  by  Paul  Beck  for  the 
erection  of  the  wooden  building  named  in  the  lease,  and  after 
the  rent  had  been  paid,  and  the  building  erected  by  Beck, 
would  it  seriously  be  contended  that  the  tenants  had  a  lien  on 
the  premises  for  the  rent  so  paid?  Yet,  as  the  construction 
of  the  building  was  the  rent  or  recompense  for  the  possession 
of  such  premises,  it  is  immaterial  whether  in  this  case  the 
tenants  made  the  improvements  themselves,  or  furnished  the 
money  to  their  landlord  with  which  they  were  made.  In 
neither  case  does  any  lien  exist  therefor  solely  in  pursuance  of 
the  contract  and  possession,  nor  either.  Assuming  the  con* 
tract  made  Birdsall  and  Frantz  the  sole  owners  of  the  wooden 
building  erected  by  them,  still  such  a  construction  would  not 
confer  any  lien  in  their  favor  upon  the  lots  on  which  the  build- 
ing was  constructed,  or- authorize  a  lien  on  the  lots  to  be  fore- 
closed to  pay  for  the  cost  of  the  same,  notwithstanding  a 
breach  of  the  contract  by  Paul  Beck.  In  view  of  the  very 
broad  and  comprehensive  provisions  of  our  statutes  relating  to 
occupying  claimants,  and  securing  liens  to  mechanics  and 
others,  as  well  as  the  general  policy  of  the  real-estate  law  of 
Kansas  to  discountenance  secret  trusts,  to  require  everything 
concerning  the  title  to  or  rights  in  land  to  be  in  writing,  and 
to  simplify  the  means  of  securing  liens,  it  is  very  questionable 
if  any  lien  exists  in  this  state  upon  real  estate  unsupported  by 
either  written  agreement  or  statutory  enactment 

But  the  defendants  in  error  are  not  remediless.  Paul  Beck 
is  liable  in  damages.  If  he  is  execution-proof,  then  under 
proper  legal  proceedings  Birdsall  and  Frantz  could  obtain 
possession  again  of  the  premises,  and  occupy  them  until  the 
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lease  was  fully  complied  with.  A  court  of  equity  would 
"  wipe  out  as  with  a  sponge "  the  fraudulent  judgment  ob- 
tained, and  all  contracts  and  deeds  made  at  the  instance  of 
Paul  Beck  to  defraud  his  tenants  and  to  further  his  tainted 
transactions.  If  the  defendants  in  error  cannot  be  fully  com- 
pensated by  other  legal  proceedings  than  the  one  instituted  by 
them  in  the  district  court,  and  are  the  victims  of  the  wrongful 
actions  of  a  dishonest  landlord,  we  are  not  justified,  because 
their  case  is  a  hard  one,  in  making  the  bad  precedent  that  rent 
paid  in  advance,  whether  in  cash,  labor,  material,  or  barter,  is 
a  lien  upon  the  leased  real  estate  for  which  the  property  at  the 
instance  of  the  tenant  can  be  sold  under  a  decree  foreclosing 
the  lien. 

The  conclusion  df  law  of  the  court  below  was  erroneous, 
and  the  judgment  must  be  reversed,  as  the  defendants  in 
error  had  neither  any  statutory  nor  equitable  lien  capable  of 
being  enforced  by  an  action.  Upon  the  conclusions  of  fact 
found  by  the  district  court,  the  judgment  below  will  be  re- 
versed, and  the  case  remanded  with  instructions  to  enter  judg- 
ment for  costs  in  favor  of  Elizabeth  Beck,  the  plaintiff  in 
error. 

All  the  Justices  concurring. 


Charles  P.  Winter  v.  John  Sass. 

Vrhdict;  OonflicHng  Testimony,  The  finding  of  the  jury  upon  the  con- 
flicting evidence  as  to  the  acts  in  this  case,  will  not  be  disturbed  by  this 
court  iR.  JR.  v.  Young,  21-532;  Johnson  v.  LeggeU,  2S-501;  ILILv.  Chase, 
11-48;  Ins.  Co,  v.  Berry,  a-160;  MUcheU  v.  ToUey,  4-177.] 
CoNvicrr;  Competent  Witness  in  Civil  Action,  A  convict  in  the  state  peni- 
tentiary is  a  competent  witness  in  a  civil  action  or  proceeding.  ISlaie  a 
Howard,  19-508.] 
,  Evidbkcb;  Anonymous  Lettef,  When  Competent.  In  an  action  brought  by 
8.  against  W.  to  recover  monejm  of  the  former  alleged  to  have  been 
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stolen  by  the  latter,  an  anoqvmous  letter,  received  through  the  ofiee  by 
8.,  and  admitted  to  have  been  written  by  W.,  and  written  in  conse- 
quence mainly,  as  the  latter  stated  in  his  testimony,  of  bis  hearing  that 
8.  was  charging  him  with  the  larceny,  was  admitted  in  evidence.  HMj 
No  error,  although  the  letter  was  principally  filled  with  mere  matters 
of  abase,  and  contained  no  direct  notice  of  the  charge^  and  only  one 
expression  which  seems,  and  that  not  clearly,  to  have  any  reflarence 
to  it 

4.  Attornbt;  Should  Ccynfiru  hU  Argument  to  Matters  in  Evidence,  A  counsel 
in  his  argument  to  the  jury  should  confine  himself  in  his  statements  of 
fact  to  the  matters  in  evidence.  If  he  travel  outside  the  case,  and  assert 
to  be  facts  matters  not  in  evidence,  he  is  guilty  of  misconduct  for  which 
he  may  be  punished  personally.    [I^ate  v,  Com$UKk,  20-656.] 

5. Sometimes  also  the  interests  of  justice  require  that  the  verdict 

returned  in  his  client's  favor  shall  be  set  aside  on  account  thereof.  But 
there  is  no  absolute  rule  to  this  effect.  All  that  can  be  safely  laid  down 
is,  that  whenever  in  the  exercise  of  a  sotmd  discretion  it  appears  to  the 
court  that  the  jury  may  have  been  influenced  as  to  the  verdict  by  such 
intrinsic  matters,  however  thoughtlessly  and  innocently  uttered,  or  that 
the  statements  were  made  by  coun.sel  in  a  conscious  and  defiant  disre- 
gard of  his  duty,  then  the  verdict  should  be  set  aside.  [Ferhm  «.  Brmel, 
2-325;  8taU  v.  Yordi,  30*225;  Stale  v.  Martin,  31-354.] 

JError  from  Leavenworth  District  Oowrt, 
Action  by  Sass  to  recover  the  amount  of  certain  money 
alleged  to  have  been  stolen  by  Winter^  and  interest  thereon. 
Trial  at  the  September  Term  1876.  Verdict  and  judgment 
for  plaintiff.  New  trial  refused,  and  Winter  brings  the  case 
here.     The  principal  facts  are  stated  in  the  opinion,  infra. 

One  of  the  grounds  set  forth  in  the  motion  for  a  new  trial 
was,  that  Olmstead,  one  of  the  jurors,  had  declared  before  the 
trial  that  "he  was  satisfied  as  to  the  guilt  of  Winter^  and  that 
no  evidence  would  change  his  mind."  As  against  this  ground 
for  a  new  trial  it  was  shown  that  when  examined  upon  his 
voir  dire,  as  to  his  competency  as  a  juror,  Olmstead  stated  that 
"he  had  heard  the  case  talked  of,  and  had  from  outside  state- 
ments formed  an  opinion,  but  that  such  opinion  would  not 
aifect  his  trial  of  the  case,  or  require  evidence  to  remove  it." 
It  was  also  claimed  that  the  testimony  of  Thomas  Carney,  a 
witness  for  SasSy  was  incompetent.  Winter  had  given  testimony 
tending  to  show  that  he  had  an  abundance  of  property  and 
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monej — that  in  1864  he  engaged  in  celling  groceries  in  Leav- 
enworth, which  was  a  good  business  until  about  1868  or  1869 
—that  his  profits  had  been  large,  enabling  him  to  accumulate 
money,  and  build  houses,  and  conduct  two  stores.  Carne/s 
testimony  was  introduced  to  show,  that  "after  the  fell  of  Rich- 
mond, in  April  1865,  there  was  a  great  decline  in  groceries, 
and  that  such  decline  had  been  going  on  since;"  and  on  a  cross- 
examination  the  witness  stated  that  ^<  the  decline  affected  retail 
dealers  as  well  as  wholesale  merchants,  and  a  man  could  not 
make  much  on  a  declining  market" 

E.  StUlingSy  for  plaintiff  in  error,  contended  that  the  court 
erred  in  admitting  the  testimony  of  Grebe.  Section  319  of 
the  civil  code  provides  that  the  interest  of  a  witness,  or  his 
conviction  of  a  crime,  shall  not  disqualify  him,  but  only  go  to 
the  credibility  of  the  witness.  Does  this  merely  remove  the 
common-law  disability  of  persons  who  have  served  out  their 
sentence,  or  was  it  intended  to  be  used  (as  it  was  used  in  this 
case)  to  allow  penitentiary  convicts  to  be  escorted  to  our  courts 
by  the  warden  of  the  penitentiary  to  give  their  evidence  under 
the  controlling  restraints  imposed  by  such  custody?  What 
shall  we  construe  §§800  and  801  of  the  crimes  act  to  mean? 
Grebe  could  not  have  made  the  most  simple  contract  and  been 
bound  by  it;  and  yet  it  was  held  by  the  court  that  he  was 
capable  of  assuming  the  obligations  of  an  oath,  and  under  the 
restraint  under  which  he  was  acting  could  incur  all  the  penal- 
ties of  perjury.  It  is  true  that  §886  of  the  civil  code  provides 
for  taking  the  testimony  of  persons  in  prison;  but  is  this  to  be 
construed  to  remove  the  civil  death  declared  to  be  the  condi* 
tion  of  one  serving  his  time  in  the  penitentiary?  Can  he  incur 
the  penalties  of  perjury  while  in  that  penitentiary?  It  ought 
not  to  be,  and  it  seems  to  me  ought  not  to  be  so  construed* 
The  different  sections  can  all  be  construed  to  stand  together, 
by  construing  the  one  applicable  to  persons  confined  in  prisons 
in  the  different  counties  in  the  state,  to  apply  to  such  prisoners 
as  are  confined  in  jails,  etc.  It  was  certainly  not  intended  to 
impart  the  duty  on  the  warden  of  the  penitentiary  to  take  the 
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convictB  to  the  different  oourts  of  hi8  county  to  give  testimony. 
1  Bar.  Law  Die.  219. 

2.  A  paper  claimed  to  be  a  letter  was  offered  by  Bass  and 
read  in  evidence  over  the  objection  of  the  defendant.  What 
bearing  that  paper  had  on  the  question  as  to  who  committed 
the  robbery,  no  person  has  ever  yet  been  able  to  tell,  and  yet 
it  was  introduced,  read  to  the  jury,  and  made  the  instrument 
to  obtain  a  verdict  simply  by  an  inflammatory  appeal  to  the 
jury-,  which  ignored  all  logical  argument  and  reason.  When 
it  was  introduced  and  read,  no  proof  had  been  made  which  in 
any  manner  connected  it  with  the  matter  of  the  robbery,  and 
no  evidence  was  ever  introduced  to  show  the  least  connection; 
and  the  only  thing  which  had  any  bearing  to  show  how  it  was 
to  be  used  to  prove  or  disprove  the  matter  in  issue  was  the 
copious  drafts  of  counsel  on  his  imagination  in  his  closing  ar- 
gument to  the  jury.  Has  it  come  to  this,  that  when  a  man  is 
accused  of  robbery,  his  guilt  may  be  proved  by  evidence  which 
shows  that  at  some  time  in  his  life  he  used  opprobrious  ex- 
pressions toward  the  party  robbed,  whether  he  had  cause  to 
use  them  or  not?  And  yet  the  court  by  allowing  that  paper 
to  be  read  to  the  jury  as  evidence  to  prove  that  Winter  was 
guilty  of  the  robbery,  has  said  that  such  evidence  may  prove 
the  greatest  of  crimes. 

8.  The  statements  of  the  counsel  to  the  jury  of  what  a 
former  jury  had  done  on  less  evidence  than  that  before  them, 
in  his  closing  argument,  were  wholly  unwarranted,  and  are  an 
abuse  of  his  privilege  as  counsel,  which  should  always  set  aside 
a  verdict,  and  especially  in  such  a  case  as  this.  I  know  it  is 
said  that  the  counsel  took  it  back;  but  every  person  knows 
that  in  taking  it  back  the  sting  which  had  been  made  is  made 
doubly  poisonous.  As  a  question  of  practice^  and  for  the  future 
high  standing  which  the  bar  of  this  state  should  maintain,  I 
ask  of  this  court  that  it  set  its  seal  of  condemnation  on  such 
proceedings.  I  refer  the  court  on  this  branch  of  the  case  to 
Cent  Law  Jour.,  Nov.  2, 1877,  p.  878;  66  Me.;  41  N.  H.  817. 

4.  The  court  should  have  granted  a  new  trial  on  account  of 
the  bias  of  one  of  the  jurors. 
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5.  The  testimony  of  witness  Carney  was  clearly  incompetent 
The  opinion  of  a  wholesale  merchant,  given  in  evidence,  to 
prove  what  was  made  or  lost  hy  the  defendant  ten  years  before 
the  loss  of  this  money,  when  he  knew  nothing  about  the  busi- 
ness in  which  Winter  was  engaged,  or  what  he  was  doing,  is 
carrying  expert  testimony  too  &r. 

H.  T.  Oreen^  for  defendant  in  error:  Counsel  for  Winter 
contends  that  the  court  erred  in  admitting  the  testimony  of 
Grebe,  and  then  proceeds  to  point  out  the  several  sections  of 
the  code,  which  show  that  in  a  civil  action  the  interest  of  a 
witness,  or  his  conviction  of  a  crime,  shall  not  disqualify  him, 
but  only  go  to  the  credibility  of  the  witness.  It  is  not  neces- 
sary for  us  to  contend  that  in  a  criminal  action  he  might  be 
competent.  The  legislature  has  fixed  the  rule  in  civil  actions, 
and  the  language  of  the  statute  is,  we  think,  too  plain  to  be 
construed  away.  And  while  §§  800  and  801  of  the  crimes  act 
do  render  Grebe  incapable  of  making  a  contract,  it  does  not, 
and  never  did,  follow  that  persons  incapacitated  to  contract, 
are  excluded  from  giving  testimony,  for  a  large  class  of  per- 
sons such  as  children,  and  at  common  law  married  women, 
und  many  others,  in  this  and  in  other  countries,  whose  con- 
tracts were  void,  have  notwithstanding  been  sworn,  and  whose 
testimony  has  always  been  received.  (8  Kas.  608,  117.)  Sut 
Grebe  is  called  as  a  witness — brought  from  the  penitentiary 
by  the  warden  under  a  habeas  corpus  ad  testificcmdum.  Two  of 
the  attorneys  for  Winter  had,  a  short  time  before  the  trial, 
called  at  the  penitentiary.  One  of  these  attorneys  for  Winter 
was  also  attorney  for  Grebe,  and  was  called  into  Winter's  case 
after  the  pleadings  were  settled  and  after  the  first  trial.  These 
attorneys  heard  Grebe  swear,  "  I  would  have  made  the  same 
statement  before  my  sentence,  but  Mr.  Fitzwilliam  said  I 
should  not  do  if — and  no  efiTort  is  made  by  such  attorney  to 
contradict  Grebe.  Grebe  must  have  told  the  truth.  If,  in  the 
conversation  between  Grebe  and  that  attorney.  Winter  was  not 
implicated,  then  the  attorneys  for  Winter  would  in  justice  to 
their  client,  have  informed  the  jury,  under  oath,  that  Winter 
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was  not  one  of  the  parties  talked  of  when  Grebe  wanted  to 
tell  all  about  the  robbery.  We  think  the  court  did  not  err  in 
admitting  Grebe's  testimony.  The  evidence  of  an  accomplice 
is  to  be  received  against  the  accused,  and  if  it  is  uncorrob- 
orated in  any  material  particular  it  is  the  duty  of  the  judge  to 
warn  the  jury  that  it  is  unsafe  to  convict  upon  such  evidence, 
though  they  have  a  legal  right  to  do  so.  Stephens'  Digest  of 
Ev.  139;  1  Ph.  Ev.  93,  101;  T.  E.  §§887,  891;  2  Russell 
Crimes,  960.  Whatever  weight  the  jury  gave  to  Grebe's  testi- 
mony, is  quite  another  thing.  15  Kas.  547;  17  Kas.  167. 

2.  Winter  wrote  an  anonymous  letter,  without  date,  to  Sass, 
the  authorship  of  which  be  had  denied;  but  without  allusion 
to  that  letter,  while  on  the  witness  stand,  he  was  given  pen  and 
requested  to  write,  which  he  did,  and,  after  he  had  written  a 
few  words  in  German  which  were  in  the  letter,  it  was  shown 
to  him,  and  the  identity  of  the  writing  compelled  him  to  ad- 
mit the  authorship.  This  letter  was  written  by  a  person  who 
had  for  years  been  professing  friendship  for  Sass;  had  invited 
him  and  his  aged  wife  to  his  house;  had  returned  visits;  had 
used  Sass's  money  when  he  could  borrow  it,  and  now,  in  his 
deep  affliction  Winter  writes  this  letter,  which  must  speak  for 
itself.  It  was  proper  to  show  the  malignity  of  Winter's  feel- 
ings toward  this  man  of  seventy-three  years  who  had  lost  the 
earnings  of  his  life.  It  shows  Winter  capable  of  engaging  in 
the  meanest  of  occupations,  that  of  writing  anonymous  letter^, 
and  when  on  oath  in  the  police  court  he  denied  its  authorship ; 
but  after  his  handwriting  was  obtained,  admitted  it,  but  said 
he  did  not  send  it,  while  Sass  swears  it  came  through  the  mail. 

8.  Plaintiff  in  error  complains  of  an  inflammatory  argument 
made  by  attorney  for  Sass  in  the  close.  He  did  object  while  it 
was  going  on,  and  wants  a  verdict  set  aside  because  thereof; 
wants  the  supreme  court  to  review  an  argument  before  a  jury. 
I  do  not  know  how  to  reply  to  that  point  in  the  brief  of  the 
plaintiff  in  error,  except  to  refer  to  Fry  v.  Benndty  8  Sosw. 
(N.  Y.)  200,  where  the  plaintiff's  counsel  was  indulging  in  the 
denunciation  of  the  defendant  on  an  assumption  of  fik^ts  not 
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proven,  to  which  an  objection  was  interposed,  whereupon  the 
eoart  responded,  ^*I  will  say  to  the  jury  whatever  is  proper  to 
be  said  at  the  end  of  the  matter,''  and  thereupon  the  defend- 
ant excepted  to  the  refusal  of  the  court  to  stop  the  plaintiff's 
counEel,  and  a  new  trial  was  refused.  In  the  case  at  bar,  in 
the  argument,  counsel  stated  to  the  jury,  that  a  former  jury 
had,  on  less  evidence,  found  a  verdict  for  his  client,  and  so 
forth.  The  attorneys  for  Winter  stopped  the  argument,  called 
the  attention  of  the  court  to  what  was  said,  read  an  instruction 
which  would  be  asked,  and  the  court  gave  the  instruction  to 
the  jury.  After  all  the  interruption,  retraction  of  what  was 
said,  uid  instruction  of  the  court,  will  a  reviewing  court  pre- 
sume that  the  jury  disregarded  the  instruction  of  the  court 
below?  The  presumption  is,  that  the  sworn  olBcers  or  jurors 
have  done  their  duty,  and  have  obeyed  the  instructions  of  the 
court.  1  Cliff.  624. 

4.  The  verdict  should  not  be  disturbed  because  Olmstead 
was  one  of  the  twelve  jurors.  A  new  trial  will  not  be  granted 
where  a  party  fails  to  avail  himself  of  the  means  of  ascertain- 
ing whether  the  juror  is  impartial  or  not,  or  could  have  chal- 
lenged him.  84  Conn.  280;  8  Iowa,  477;  5  Ind.  122.  In  this 
case  the  attorney  not  only  knew  the  juror,  but  heard  him  say 
he  had  formed  an  opinion  before  the  jury  was  impanneled,  but 
failed  to  avail  themselves  of  the  right  to  challenge  him  for 
cause.  Their  complaint  comes  too  late.  Nor  was  there  error 
in  admitting  the  testimony  of  Carney. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J.:  On  the  17th  of  January  1875,  (2,601  were 
stolen  from  defendant  in  error,  and  this  action  was  brought  to 
recover  that  sum,  and  interest,  from  the*  plaintiff  in  error  as 
one  of  the  parties  alleged  to  have  committed  the  larceny. 
Two  juries  upon  successive  trials  found  in  fietvor  of  the  plain- 
tiff Sass,  and  from  the  judgment  rendered  upon  the  last  ver- 
dict this  proceeding  in  error  has  been  brought. 

The  first  matter  to  which  our  attention  has  been  directed  by 
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coansd,  and  upon  which  special  stress  has  been  laid,  is,  the 
sufficiency  of  the  testimony  to  sustain  the  verdict. 
uSSlSiSj.  ^^  ha,Ye  examined  the  testimony,  which  is  very 
voluminous,  and  do  not  think  the  claim  of  counsel 
can  be  sustained.  One  Grebe,  admitting  his  own  participation 
in  the  larceny,  swears  positively  that  Winter  planned  it, 
actually  took  the  money,  and  subsequently  gave  him  seven 
hundred  dollars  as  his  share  of  the  proceeds.  Winter  denies 
this  m  toto.  Outside  of  these  two  principal  witnesses  there  is 
a  mass  of  circumstantial  testimony,  some  tending  to  implicate 
and  some  to  exculpate  Winter.  It  would  be  a  useless  labor  to 
attempt  to  enumerate  all  the  circumstances.  Among  them 
may  be  noticed,  that  few  knew  that  Sass  had  any  money,  and- 
still  fewer  (not  more  than  three  or  four,  and  among  these 
Winter,)  where  he  kept  it;  that  it  was  taken  by  some  one  who 
knew  where  it  was  kept,  for  the  thief  entered  the  house,  went 
to  the  bureau-drawer,  and  took  it  from  under  some  clothes, 
without  searching  or  disturbing  anything  else;  that  it  was 
taken  on  Sunday  evening,  when  Sass  and  his  wife  were  at 
Winter's,  about  two  blocks  off,  playing  cards;  that  while  so 
playing  Mrs.  Winter  excused  herself  to  put  the  children  to 
bed,  and  Winter  went  out  and  was  absent  about  half  an 
hour,  and  upon  his  return,  and  the  resumption  of  the  cards, 
neither  Winter  nor  his  wife  seemed  able  to  keep  any  track  of 
the  game;  that  immediately  after  the  larceny  was  discovered, 
which  was  on  the  return  of  Sass  to  his  home  about  10  o'clock 
that  evening.  Winter  was  notified,  and  for  some  days  was  very 
officious  throwing  suspicions  on  different  parties,  some  of 
whose  houses  he  induced  Sass  to  have  searched,  finally  sug- 
gesting to  Sass  that  Mrs.  Sass  must  have  taken  it  Again,  the 
thief  entered  the  house  through  the  back  door,  pressing  the 
door  until  a  screw  which  held  the  catch  of  the  bolt  gave  way. 
A  short  time  before.  Winter  had  taken  a  knife  and  gone  to  the 
back  door  on  pretense  of  fastening  the  screws,  and  had  cau- 
tioned Sass  and  his  wife  about  the  care  they  should  take  of 
their  money.    Again:  One  of  the  pieces  of  money  stolen  was 
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a  gold  dollar  which  had  been  used  as  a  breast-pin,  and  while 
the  pin  was  gone  the  catch  to  which  the  pin  was  fkstened  still 
remained.  On  the  search  of  Winter's  house  some  weeks  after 
a  similar  gold  dollar  was  seen  by  one  of  the  policemen.  Then 
there  was  an  anonymous  and  abusive  letter  sent  by  Winter  to 
Sass,  and  contradictory  statements  of  Winter.  All  this  made 
a  mass  of  testimony,  tending  strongly  to  corroborate  the  posi- 
tive testimony  of  Grebe.  We  do  not  mean  that  none  of  this 
testimony  was  contradicted.  Much  of  it  was  positively  denied 
by  Winter  and  others,  so  that  after  all,  the  case  must  have 
turned  upon  the  credibility  of  the  various  witnesses.  As 
written  down  upon  paper,  it  seems  to  us  that  the  plaintifPa 
testimony  proved  his  case,  and  as  the  jury  found  in  his  favor 
we  suppose  they  must  have  believed  his  witnesses.  And  we 
cannot  say  that  they  were  not  warranted  in  so  doing. 

A  second  error  alleged  is,  in  admitting  the  testimony  of  the 
witness  Grebe.  At  the  time  of  the  trial  Grebe  was  a  convict 
in  the  penitentiary,  serving  out  his  sentence  for  the 
*"^mV2;rt^"  larceny  of  this  very  money.  The  statute  is  clear. 
Section  319  of  the  code  provides,  that,  "No  person 
shall  be  disqualified  as  a  witness  in  any  civil  action  •  *  *  ,  or 
by  reason  of  his  conviction  of  a  crime;  but  such  *  ♦  *  con- 
viction may  be  shown  for  the  purpose  of  affecting  his  credi- 
bility." And  section  335  provides  for  the  examination  of  any 
person  confined  in  prison. 

Another  objection  is  made  to  the  admission  of  the  anony- 
mous letter  heretofore  noticed.  It  was  admitted  to  be  in 
Winter's  handwriting,  and  Sass  testified  that  he  received  it 
through  the  mail,  and  Winter  that  it  was  written 
*  fetur'^iTi?  some  six  or  seven  weeks  after  the  larceny.  The  ob- 
jection  made  is  as  to  its  relevancy.  Pnor  to  the 
time  of  writing  the  letter,  as  Winter  testifies,  he  had  heard 
that  Sass  was  charging  him  with  the  larceny,  and  had  also 
sent  in  a  bill  for  some  tailoring  which  was  some  ten  or  twelve 
dollars  too  large.  Thereupon,  and  because  of  these  two  mat- 
ters, he  wrote  the  letter.    It  commences,  as  translated — 
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"You  old  monster  of  men.  Aa  I  am  so  fiar  free  from  you, 
BO  at  least  you  cannot  make  a  double  charge  against  me,  so 
will  I  recall  your  black  soul." 

It  continues  for  several  sentences  in  a  similarly  abusive 
strain.  Now  it  seems  to  us  that  the  ruling  of  the  court  must 
be  sustained,  and  upon  this  principle,  that  where  a  charge  is 
made  against  a  man  his  reply  to  that  charge  is  admissible 
against  him  in  a  subsequent  action  based  upon  that  charge. 
Suppose  Bass,  meeting  Winter,  had  personally  charged  him 
with  the  larceny.  It  would  clearly  be  competent  to  prove 
what  "Winter  said  in  reply,  although  it  were  simply  a  torrent 
of  abuse,  and  with  no  direct  reference  to  the  charge.  So  here, 
Winter  testifies  that  this  letter  was  written  partly  on  account 
of  the  excessive  bill,  but  more  because  he  had  heard  of  the 
charge  of  larceny  made  by  Sass  against  him.  Instead  of  go- 
ing to  him  personally,  he  writes  him  this  anonymous  letter. 
And  while  there  is  no  more  direct  reference  to  the  charge  of 
the  larceny  than  in  the  words  quoted,  it  seems  to  us  that  the 
letter  was  competent  as  Winter's  reply  to  the  charge,  and  as 
part  of  his  conduct  with  reference  thereto. 

So  far  as  the  accusation  against  the  juror  is  concerned,  it  is 
not  sustained  by  the  proo£ 

The  testimony  of  Thomas  Carney  does  not  seem  to  have 
been  of  sufficient  moment,  even  if  outside  the  scope  of  legiti- 
mate inquiry,  to  justify  a  reversal  of  the  judgment. 

The  remaining  error  complained  of  involves  the  action  of 
tb^  counsel  for  the  plaintiff  in  his  closing  argument  to  the 
jury.  He  stated  to  the  jury  that  a  former  jury  had,  on  less 
evidence,  found  for  the  plaintiff,  and  when  the 
^' todo?ar^'  other  side  objected  to  this  statement  he  reiterated 
it,  and  said  that  the  records  of  the  court  disclosed 
this  fact  After  this  however  he  stated  that  he  recalled  the  re- 
marks, and  wished  the  jury  not  to  consider  the  same.  And 
the  court  at  the  instance  of  the  defendant  gave  this  instruc- 
tion: 

^^The  jury  have  no  business  to  consider  the  fact  what  the 
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jury  on  a  former  trial  of  this  case  did,  or  the  fact  that  the 
court  set  aside  the  finding  of  that  jury.  This  case  must  now 
be  determined  on  the  facts  of  the  case  as  appear  by  the  evi- 
dence here." 

Ought  the  verdict  for  this  irregularity  to  be  set  aside?  We 
doubt  not  that  many  oases  may  arise  in  which  the  misconduct 
of  counsel,  in  going  outside  of  the  evidence  in  his  argument, 
may  be  such  as  to  compel  a  reversal.  If  o  one  can 
•"ESi/br"**  doubt  the  impropriety  of  such  conduct  In  doubt- 
ful cases  it  may  be  that  which  turns  the  scale,  and 
determines  the  verdict  And  a  court,  especially  a  trial  court, 
should  be  exceedingly  careful  to  restrain  such  misconduct,  and 
punish  the  offender  personally,  and  by  setting  aside  every  ver- 
dict which  it  has  reason  to  believe  has  been  affected  thereby. 
But  to  hold  that  every  such  misconduct  should  be  visited  by  a 
reversal  of  the  judgment,  would  be  unjustifiable  rigor,  and  oft- 
limes  doing  as  much  or  greater  wrong  than  the  misconduct 
itself.  Who  does  not  know  that  in  the  excitement  of  an  argu- 
ment there  occasionally  fall  from  the  lips  of  counsel  statements 
of  matters  not  in  evidence?  Familiar  with  all  the  £EUSts  and 
history  of  the  case,  it  is  not  strange  that  he  sometimes  refers 
to  facts  not  proven.  Should  the  client  suffer  by  loss  of  his  ver- 
dict, for  every  such  offense  of  his  counsel  ?  Clearly  there  would 
be  no  justice  in  that  All  that  can  safely  be  laid  down  is,  that 
whenever  in  the  exercise  of  a  sound  discretion  it  appears  to  the 
court  that  the  jury  may  have  been  influenced  as  to  their  ver- 
dict by  such  extrinsic  matters,  however  thoughtlessly  or  inno- 
cently uttered,  or  that  the  statements  were  made  by  counsel 
in  a  conscious  and  defiant  disregard  of  his  duty,  then  the  ver- 
dict should  be  set  aside.  In  this  case  the  trial  court  overruled 
the  motion  to  set  aside  the  verdict  Doubtless  it  appeared  to 
it^that  there  was  no  intentional  wrong,  and  that  the  matter 
was  not  of  itself  sufficient  to  have  influenced  the  minds  of  the 
jury;  and  with  that  we  concur. 

Two  juries  have  passed  upon  the  question  of  fiM^t,  each  in 
the  same  way;  and  as  it  is  principally  a  question  of  fact,  and 
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the  weighing  of  conflicting  and  contradictory  testimony^  that 
eonclnsion  ought  to  etand  nnleas  it  ii  dearly  and  psdpably 
wrong. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


JosBPH  Brown  v.  A.  H.  Holhbs. 

,  Dbfaout;  Diliobncb;  Leave  to  Anawer;  Terms,  Where  through  mistake 
or  inadvertence  a  party  is  in  de&ult  of  an  answer  to  a  petition,  he  should 
(if  he  desires  to  answer)  promptly  apply  to  the  opposite  party,  or  to  the 
Judge  of  the  court,  for  leave  to  file  an  answer,  and  not  wait  until  the 
court  convenes  to  make  his  application.  Where  the  opposite  party  does 
not  consent  that  an  answer  may  be  filed,  diligence  must  be  shown,  mer- 
its must  appear,  and  terms  may  be  imposed;  but  the  court  or  judge  can- 
not act  oppressively  or  arbitrarUy  on  the  question  of  granting  leave  to 
answer.  ISprailey  v.  Ina.  Co.,  6-155;  SdigfU  v.  Schuek,  6-192;  Johtuon  v. 
LaugUiUy  7-359;  McCulloch  v.  Dodge,  8-476.] 

.  DisoRETioN  OF  Coubt;  Abuse  of;  Refusal  of  Leave  to  Ansioer.  In  an  action 
to  recover  a  personal  judgment  on  three  promissory  notes  for  an  amount 
in  excess  of  $2,000,  where  the  sumnK>ns  recites  the  answer<<lay  as  De- 
cember 6th,  and  bears  an  indorsement  on  the  back  by  the  clerk  that  the 
answer-day  is  December  I6th,  and  the  copy  served  also  contains  this  in- 
dorsement, and  the  defendant  being  misled  thereby  delays  to  December 
10th  to  consult  an  attorney  in  regard  to  filing  an  answer  for  him  in  the 
action,  and  then  is  first  advised  that  he  is  in  default,  and  that  his  answer 
was  due  December  6th,  and  before  judgment  is  taken  in  the  action,  and 
at  the  first  term  of  the  court  thereafter,  makes  his  application  to  set  aside 
the  default,  and  for  leave  to  file  his  answer,  and  shows  he  was  misled  by 
the  erroneous  indorsement  on  the  copy  of  the  summons  served,  and  pre- 
sents an  affidavit  of  merits  to  the  effect  that  he  nevte  executed  and  deliv- 
ered the  notes  alleged  in  the  petition,  and  the  court  arbitrarily  overrules 
the  motion  and  proceeds  to  render  judgment  on  default  against  said  de- 
fendant,, Ae^,  that  there  is  such  an  abuse  of  discretion  on  the  part  oi 
th^  district  court  as  to  require,  upon  review,  its  ruling  to  be  reversed. 
[SpraOey  v.  Ins,  Co^  5-165.] 
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Error  from  Lyon  District  Court. 

All  necessary  facts  and  proceedings  appear  in  the  subjoined 
opinion.  Judgment  was  given  in  favor  of  HoImeSj  and  Brown^ 
defendant,  brings  the  case  here. 

GiUett  ^  Forde^  for  plaintiff  in  error. 

E.  W.  Ounninghamj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  only  question  presented  by  tne  record 
is,  whether  there  was  an  abuse  of  discretion  by  the  district 
court  in  refusing  to  allow  the  plaintiff  in  error  to  file  an  an- 
swer out  of  time.  The  facts  were  substantially  these :  The  de- 
8UMimt«r  fendant  in  error  commenced  his  action  in  the  court 
'*****^  below  to  recover  upon  three  promissory  notes,  se- 
cured by  a  mortgage  on  real  estate.  The  amount  in  contro- 
versy was  in  excess  of  $2,000.  In  the  summons  issued  by 
the  clerk  the  auswer-day  was  stated  as  December  6th,  but 
the  clerk  indorsed  on  the  back  of  the  summons  that  the 
answer-day  was  December  16th.  The  plaintiff  in  error  &iled 
to  consult  any  attorney  in  the  matter  until  the  10th  of 
December,  and  upon  applying  to  one  to  file  an  answer  for 
him  before  the  16th,  first  understood  that  the  answer-day  was 
December  6th.  This  was  in  1878.  At  the  March  term  1874, 
and  being  the  first  court  held  after  the  answer-day,  and  before 
judgment  in  the  case,  the  plaintiff  in  error  made  application 
to  the  district  court  to  set  aside  the  default,  and  for  leave  to 
answer.  An  affidavit  of  merits  was  filed,  to  the  effect  that 
"said  Brown  was  informed  by  counsel  and  verily  believed  he 
had  a  valid  defense  to  the  petition,  and  that  one  of  his  defenses, 
among  others,  was  that  he  never  executed  and  delivered  the 
notes  alleged  in  plaintiff's  petition,  and  that  this  defense  was 
true,"  and  also  made  the  showing  as  to  his  being  misled  by  the 
wrong  indorsement  on  the  back  of  the  summons.  The  court 
overruled  the  application,  and  gave  judgment  upon  the  notes, 
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decreed  a  sale  of  the  mortgaged  premiseB,  and  rendered  a  per- 
sonal judgment  for  any  deficiency. 

The  ruling  of  the  district  court  was  such  an  abnse  of  discre- 
tion as  to  call  for  the  intervention  of  this  court.     It  is  true, 
greater  diligence  might  have  been  exercised  by  the 
.L«»T«to  ^   plaintiff  in  error,  as  his  counsel  should  have  applied 


at  once  for  leave  to  file  an  answer,  after  having  as- 
certained the  default,  and  not  have  waited  till  the  court  con- 
vened to  make  the  application.  But  as  the  plaintiff  in  error 
was  evidently  misled  by  the  incorrect  indorsement  of  the  sum- 
mons, and  as  his  affidavit  of  merits  showed  a  defense,  the  court 
below  should  have  allowed  the  motion.  While  the  permission 
to  parties  in  default  to  file  pleadings  rests  in  the  sound  discre- 
1.  DiKjretion  of  tiou  of  the  courts  to  which  applications  are  made, 
oovt;»bi»«.  ^j^^  courts  cannot  act  oppressively  or  arbitrarily 
thereon.  Of  course,  terras  may  be  imposed,  diligence  must 
be  shown,  and  merits  must  appear.  Here  the  defendant  was 
misled  by  the  siimmons  served,  the  cause  had  not  been  called 
for  trial,  a  large  sum  was  involved,  and  a  complete  defense 
stated.     An  answer  should  have  been  allowed. 

The  counsel  for  the  defendant  in  error  suggests  that  the  af- 
fidavit of  merits  was  adroitly  worded,  to  convey  one  idea  with 
words  that  meant  another  than  an  honest  purpose  to  set  forth 
a  good  and  valid  defense.  This  does  not  appear;  and  we  can- 
not assume  that  any  attorney  would  be  guilty  of  the  bad  faith 
of  having  his  client  make  oath  that  he  never  executed  and  de- 
livered the  notes  sued  on,  simply  to  take  an  advantage  of  a 
clerical  error  in  dotting  an  for  crossing  a  L  Again,  this  coun- 
sel suggests  that  the  plaintiff  in  error  should  have  accepted 
the  order  of  the  court,  that  leave  would  be  given  to  file  an  an- 
swer if  the  applicant  would  swear  he  did  not  owe  Holmes  the 
amount  sued  for,  or  would  present  his  answer  sworn  to.  Noth- 
ing of  this  character  is  contained  in  the  record,  and  if  any  such 
order  was  made  or  suggested,  it  has  been  omitted  from  the 
transcript  brought  to  this  court  We  can  only  pass  upon  the 
record  as  certified  to  ns,  when  that  purports  to  be  a  full  and 
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complete  oopy  of  all  the  prooeedingSy  and  no  omifisions  an 


The  jadgment  rendered  will  be  set  aside,  and  the  order  of 
the  district  conrt  overruling  the  application  of  the  plaintiff  in 
error  to  file  an  answer  in  the  case,  will  be  reversed. 

All  the  Justices  concurring. 


H.  W.  HuBBARn  Y.  JoHH  W.  Cbawvobd. 

CoDMTr  OmcBs;  Holding  Over^  AJUr  Ttrm,  Unta  Quafytealien  qf  Sucemor. 
All  ooimty  officeis  elected  for  a  foil  term,  (except  ooanty  commumonen,) 
hold  for  two  years  and  until  their  successors  shall  be  qualified.  So, 
where  the  register  of  deeds  elect  &i]s  or  omits  to  qualify  until  seveial 
months  after  the  commencement  of  the  term  for  which  he  was  chosen, 
(although  waiting  for  a  proper  official  canvass  to  be  made  of  the  votes 
cast  at  the  election  under  which  he  claims,)  the  incumbent  whose  two- 
years  term  has  ei;pired  but  acts  in  accordance  with  his  constitutional 
right  in  holding  over  until  the  officer  elect  duly  qualifies. 

Fees  of  Office,  Where  Officer  Elect  FbU$  to  Qualify.  Where  H.  was 

the  duly  elected  and  acting  register  of  deeds,  and  0.  was  elected  his  soo- 
cessor  at  the  general  election  in  November  1873,  but  fidled  to  qualify  till 
September  23d  1874,  and  there  was  no  canvass  of  the  votes  or  declara- 
tion of  the  result  of  the  election  of  November  1873  till  said  September 
23d,  H.,  the  incumbent,  had  the  right  to  hold  the  office  until  C.  qualified, 
and  C.  is  not  entitled  to  any  of  the  fees  or  emoluments  of  the  office  for 
the  time  during  which  th^  former  held  over. 


Error  from  Harvey  District  Oowt 

All  necessary  &ct8  appear  in  the  subjoined  opinion.  Cnu^ 
ford  had  judgment  at  the  September  Term  1876  of  the  distriot 
court,  and  Hvbhard  brings  the  case  here. 

G.  S.  Bowman^  for  plaintiff  in  error. 
C.  C.  mehoUf  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J. :  This  was  an  action  brought  in  the  court  be* 
low  by  Orawford  against  Hubbard  upon  the  latter's  official 
bond  as  register  of  deeds  of  Harvey  county,  to  recover  the 
fees  and  emoluments  of  the  said  office  from  12th  January  to 
28d  September  1874.  The  case  was  tried  by  the  court,  a  jury 
having  been  waived.  The  court  stated  in  writing  the  conclu- 
sions of  &ct  found,  separately  from  the  conclusions  of  law. 
The  court  released  the  sureties  on  the  official  bond,  but  ren- 
dered judgment  in  favor  of  Crawford  for  (847.26. 

The  counsel  for  defendant  in  error  objects  to  the  consid- 
eration of  the  case-made,  and  asks  for  a  dismissal  of  the 
proceedings  here  for  the  reason  that  said  case-made  was  pre- 
maturely filed  before  the  time  had  arrived  for  the  defendant 
in  error  to  submit  amendments.  The  suggestion  against  the 
case-made  is  pertinent  and  forcible,  and  we  cannot  consider 
any  part  of  the  proceedings  therein  embodied.  But  anticipate 
ing  this  result,  the  counsel  for  plaintiff  in  error  has  sufficiently 
protected  the  interests  of  his  client  by  also  attaching  to  the 
petition  in  error  a  certified  transcript  of  the  record  of  the  dis- 
trict court  And  thus  we  have  properly  before  us  for  review, 
the  pleadings  in  the  case,  the  conclusions  of  fact  and  of  law, 
the  motion  for  a  new  trial,  the  exceptions  taken  to  said  con- 
clusions of  law,  the  judgment,  and  journal  entries.  We  shall 
disregard  the  case-made  and  confine  ourselves  to  the  certified 
transcript  of  the  proceedings  of  the  court  below. 

The  fiicts  in  the  case  are  substantially  these:  Prior  to  12th 
January  1874,  Hubbard  was  the  duly  elected,  qualified,  and 
acting  register  of  deeds  of  Harvey  county;  at  the  general  elec- 
tion in  November  1878,  Orawford  was  a  candidate  for  said 
office,  and  received  the  largest  number  of  votes  therefor;  the 
board  of  county  commissioners  of  Harvey  county  fitiled  and 
refiised  to  canvass  the  votes  cast  for  said  candidate  at  that  elec- 
tion at  their  meeting  held  on  Friday  next  following  the  elec- 
tion, and  delayed  their  canvass  of  the  votes  tiU  September  28d 
1874;  Crawford  never  filled  his  oath  of  office,  nor  his  official 
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bond,  until  after  the  canvass  of  the  votes  on  September  2Sd 
1874;  the  fees  and  emoluments  of  the  office  received  by  Hob- 
bard  from  January  12th  to  September  24th9  were  $600,  and 
during  this  time  the  value  of  Hubbard's  labor  and  services 
rendered  in  attending  to  the  duties  of  the  office  were  $300;  as 
soon  as  Crawford  received  his  certificate  of  election,  and  had 
qualified,  Hubbard  turned  over  to  him  the  office  and  its 
papers,  books  and  records;  Hubbard  neither  requested,  solic- 
ited, nor  persuaded  the  board  of  county  commissioners  of 
Harvey  county  not  to  canvass  the  votes.  As  a  conclusion  of 
law,  the  court  below  held,  that  although  Crawford  was  not 
duly  qualified  as  register  of  deeds  till  September  28d  1874,  he 
was  entitled  to  the  fees  and  emoluments  of  the  office  from 
January  12th  to  September  24th,  less  $800,  the  value  of  Hub* 
bard's  services  in  discharging  its  duties. 

The  main  question  at  issue  is,  whether  Hubbard,  the  prior 
incumbent,  or  Crawford,  was  entitled  to  the  fees  and  emolu- 
ments of  the  office  of  register  of  deeds  of  Harvey  county  for 
the  time  during  which  the  former  held  over.  The  question  is 
one  of  easy  solution.  Express  provision  is  made  by  the  con- 
stitution of  this  state,  that  all  county  officers  shall  hold  their 
offices  until  their  successors  shall  be  qualified.  (Art.  9,  section 
8.)  A  register  of  deeds  is  a  county  officer,  and  before  he  can 
enter  upon  the  duties  of  his  office  must  execute  to  the  state  ot 
Kansas,  and  file  with  the  county  clerk  of  his  county,  a  bond, 
in  the  penal  sum  of  two  thousand  dollars,  with  two  or  more 
sufficient  sureties,  to  be  approved  by  said  clerk,  and  must  also 
within  twenty  days  after  receiving  official  notice  of  his  elec- 
tion, or  within  twenty  days  after  the  commencement  of  the 
term  for  which  he  was  elected,  take  and  subscribe  the  oath  of 
office  prescribed  by  law,  before  some  officer  authorized  to  ad- 
minister oaths,  and  deposit'  the  same  with  his  official  bond,  to 
be  filed  and  preserved  therewith.  (Sees.  87,  173,  ch.  25,  Gkn. 
Stat.)  And  the  failure  of  a  register  of  deeds  to  file  his  official 
oath  and  bond  as  required  by  law  vacates  his  office.  {The  State 
V.  Matheny,  7  £as.  827;  Oen.  Stat.,  ch.  25,  §179.)  Hubbard 
was  not  an  intruder  in  the  office;  he  did  nothing  to  delay  a 
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canvass  of  the  votes,  nothing  to  prevent  a  declaration  of  the 
result,  nothing  to  hinder  Crawford  from  taking  the  steps  im- 
posed and  made  proliminary  to  the  exercise  of  the  accustomed 
duties  of  the  office.  Crawford  had  no  contest  with  Hubbard; 
and  in  fact  the  latter  only  acted  in  accordance  with  his  consti- 
tutional right  in  holding  over  until  Crawford  was  duly  quali- 
fied. Under  the  conclusions  of  fact  found,  the  court  below 
erred  in  its  conclusion  of  law,  and  in  rendering  judgment  for 
the  defendant  in  error.  The  law  will  not  aid  Crawford  in 
compelling  his  predecessor  in  office  to  pay  to  him  any  part  of 
the  fees  and  emoluments  received  and  earned  by  him  prior  to 
his  qualification  on  Sept  23d  1874.  (See  Thompson  v.  Nich- 
olson, 12  Rob.  (La.)  826;  Commmweallh  v.  SUfer,  25  Penn.  St. 
28;  Gty  of  Philadelphia  v.  Given,  60  Penn.  St  186.)  Other 
questions  are  raised  in  the  briefs  of  the  counsel  of  plaintiff  in 
error,  but  as  the  conclusion  we  have  reached  disposes  of  the 
case  here,  and  will  end  the  action  in  the  court  below,  it  is  un- 
necessary to  pass  upon  them. 

It  becomes  our  duty,  upon  the  conclusions  of  fact,  not  only 
to  reverse  the  judgment  of  the  district  court,  but  to  remand 
the  case  with  instructions  to  enter  judgment  for  costs  in  favor 
of  plaintifiT  in  error,  the  defendant  below.    So  ordered. 

All  the  JoBtioes  concurring. 
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S.  O'Drisooll  y.  Fbahcss  L.  Sopxr. 

1.  Skrvici  of  Scmmons;  Finding;  Record  Evidence.  A  finding  in  the  jonrnil 
entry  of  a  judgment  of  a  court  of  record  of  due  seryice  of  Bommona,  ii 
prima  fade  eyidenoe  thereof. 

2.  '  Where  this  finding  ia  in  general  terms,  and  the  reoord  disdoBes 
one  seryice,  and  only  one,  the  finding  will  be  presomed  to  haye  refer- 
ence to  that  seryice,  and  the  yalidity  of  the  judgment  will  torn  upon  the 
sufficiency  of  that  seryice. 

3. But  where  the  reoord  discloses  that  in  fact  two  summonses  wers 

issued  and  two  seryices  made,  and  the  papers  in  the  case  including  the 
summonses  are  all  lost  or  destroyed,  the  prima  fade  eyidence  of  seryice 
firom  the  recital  in  the  journal  entry  will  not  be  oyertbiown  by  the  ftcl 
that  but  one  summons  and  one  return  are  copied  into  the  final  record. 

4. The  final  reoord,  the  journal,  and  the  appearance  docket  are 

each  records  of  the  court,  and  the  silence  of  the  former  does  not  nega- 
tiye  the  existence  of  a  fact  shown  by  either  of  the  two  latter. .  (Rig.  Ox 
•L  Chetney,  80-202;  Hayne$  v,  Cowen,  15-645;  Omn  o.  Bank,  16-341.] 

Mr  or  from  Doniphan  District  (hurt. 

Bjbotmbnt,  brought  by  O^DriscoU  against  Soper ,  to  recover 
poBsession  of  lots  7  and  8,  in  block  28,  in  the  original  town  of 
Troy.  Plaintiff  formerly  owned  the  property,  and  claimed  to 
be  the  owner  in  fee  simple,  and  entitied  to  the  possession* 
Defendant  had  been  in  possesssion  nearly  fifteen  years,  and 
claimed  title  under  a  sheriff's  deed  made  upon  a  sale  of  said 
lots  under  a  writ  of  execution  issued  upon  a  judgment  ren- 
dered in. favor  of  one  Patrick  and  against  O^DriscoU  and  one 
Dunning  in  1859.  The  second  trial  was  had  at  the  September 
Term  1875  of  the  district  court  Findings  and  judgment  in 
&vor  of  the  defendant  Sopetj  and  plaintiff  brings  the  case 
here. 

Price  ^  Heatley,  W.  D.  Webby  and  B.  O'DriscoU^  for  plaintiffi 
Albert  Perry y  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brbwbe,  J. :  In  this  case  the  question  is  as  to  the  validity  of 
a  judgment  of  the  district  court  of  Doniphan  county,  rendered 
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in  April  1869.  The  &otB  are  these:  The  joarnal  entry  of  the 
judgment  recites,  that  the  defendants  were  ^^  duly  summoned.'' 
The  papers  and  files  of  that  case  were  destroyed  hy  fire.  If 
there  were  no  other  testimony,  the  decisions  in  Bijdn/  v.  BaiUy^ 
11  Kas.  865,  and  Haynta  v.  Ccfwen^  15  Kas.  645,  would  sustain 
the  validity  of  the  judgment  A  finding  and  adjudication  by 
a  court  of  record  of  the  fact  of  service,  is  prima  fade  evidence 
thereof.  To  overthrow  this,  the  final  record  was  offered,  in 
which  appears  copied  a  summons  with  the  officer's  return  of 
service  upon  one  defendant  only,  and  that  not  the  defendant 
whose  lots  were  afterward  sold,  and  who  is  plaintiff  in  this 
case  seeking  to  recover  said  lots.  There  were  two  defendants, 
and  the  finding  of  service  and  the  judgment  were  against  both. 
Upon  this  counsel  invoke  the  aid  of  that  rule  which  declares 
that  where  the  record  discloses  service  in  a  particular  manner, 
no  presumption  can  arise  that  other  and  different  service  was 
made.  In  other  words,  the  record  here  discloses  service  upon 
one  defendant,  and  no  presumption  can  arise  that  service  was 
also  made  on  the  other  defendant;  the  record  contains  but  the 
one  summons,  and  the  one  service;  and  by  the  record  the  case 
must  stand  or  fietll.  With  the  rule  as  above  stated,  in  its  gen- 
eral scope  and  effect,  we  are  content  Where  the  record  dis- 
closes service  in  one  way,  there  is  no  presumption  that  service 
was  afterward  made  in  another  and  better  way.  The  finding 
of  due  service  in  the  journal  entry  of  judgment,  if  simply  a 
general  finding,  is  limited  and  controlled  by  the  service  actu- 
ally appearing  in  the  record.  But  we  are  constrained  to  hold 
that  in  this  case  that  role  is  not  conclusive,  and  that  its  opera- 
tion is  destroyed  by  other  £EU>ts  also  appearing  in  the  record. 
The  final  record  copies  but  one  summons,  and  one  return  of 
service.  It  is  silent  as  to  the  existence  of  any  other  summons 
or  return.  It  nowhere  affirmatively  states  that  only  one  sum- 
mons was  issued,  and  one  return  made,  and  in  the  return  copied 
the  officer  making  the  service  states  his  fees  at  (2.60.  Turning 
now  to  the  appearance  docket,  a  docket  required  by  the  statute 
to  be  kept,  and  as  much  a  record  of  the  court  as  tiie  final  rec- 
ord, we  find  noted  the  issue  of  two  summonses,  and  the  fees 
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therefor  charged,  the  filing  of  two  summonseB  and  the  fees 
therefor,  and  the  sheriff's  fees  thereon  stated  at  $5.20.  Trae, 
the  entries  are  not  as  fiill  as  the  statute  required,  in  that  the 
names  of  the  defendants  summoned  are  not  noted,  nor  the  re- 
turns copied;  but  still,  so  &r  as  thej  go  they  are  evidence,  and 
evidence  of  record.  Again,  as  appears  by  tiie  record,  in  Octo- 
ber 1860,  and  before  the  sale  to  this  defendant,  O'DriscoU  filed 
his  motion  to  set  aside  a  sale  made  by  the  sheriff  under  this 
judgment,  and  his  motion  was  sustained.  Still  again:  In  Sep- 
tember 1862,  and  after  the  sale  to  defendant,  O'DriscoU  again 
appeared  by  motion  to  retax  costs.  If  we  go  outside  the  record, 
we  find  that  O'BriscolI  was  a  member  of  the  Doniphan  county 
bar  at  the  time  of  the  rendition  of  said  judgment,  and  a  resi- 
dent of  that  county  ever  since,  except  during  the  war;  that  he 
was  present  at  both  sheriff's  sales;  that  he  requested  the  offi- 
cer to  sell  certain  lots  first,  and  asked  some  gentlemen  to  pur- 
chase lots  for  their  own  benefit;  that  he  never  attempted  to 
disturb  the  possession  of  the  purchasers  at  such  sale  until  just 
before  the  expiration  of  the  fifteen-year  statute  of  limitation, 
and  though  he  knew  of  the  existence  of  this  judgment,  and 
the  proceedings  under  it,  does  not  pretend  to  have  discovered 
its  invalidity  for  more  than  ten  years  after  its  rendition,  and 
until  after  the  files  bad  been  destroyed  by  fire.  Again:  One 
Boder  who  was  deputy-clerk  at  the  time  the  suit  was  com- 
menced testified:  ^*It  was  the  custom,  when  I  was  deputy- 
clerk,  and  when  the  Patrick  v.  O'DriscoU  case  was  commenced,, 
to. issue  as  many  summonses  as  there  were  defendants  in  the 
case."  He  also  testified:  ^^Iwas  present  when  the  case  was 
entered,  and  when  the  return  was  called  for  by  the  judge.  Mr. 
Sidney  Tennant,  attorney,  said  it  was  all  right,  holding  up  two 
papers  in  his  hand,  and  offering  to  read  the  returns;  and  the 
judge  then  said,  it  is  all  right;  that  is  unnecessary.  Iwaa 
special  deputy  when  the  final  record  was  made.  The  O'Dris- 
coU summons  could  not  be  found.  I  think  I  had  seen  it  some* 
time  before." 

Now  whether  or  not  the  doctrine  of  equitable  estoppel  would 
have  any  effect  in  this  case,  as  claimed  by  counsel,  we  shall  not 
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inquire.  We  shall  consider  no  testimony  or  matters  outside 
the  record,  except  such  as  tends  to  prove  the  fact  and  contents 
of  a  lost  instrument.  Upon  the  record  as  it  stands  we  hold 
the  judgment  valid.  And  we  lay  down  these  as  correct  propo- 
sitions of  law: 

1st  The  finding  in  the  journal  entry  of  a  judgment  of  a 
court  of  record  of  due  service  of  summons,  is  prima  fcune  evi- 
dence thereof. 

2d.  Where  this  finding  is  in  general  terms,  and  the  record 
discloses  one  service,  and  only  one,  the  finding  will  be  pre- 
sumed to  have  reference  to  that  service,  and  the  validity  of  the 
judgment  will  he  determined  by  the  sufficiency  of  that  ser- 
vice. 

8d.  But  where  the  record  discloses  that  in  fact  two  sum- 
monses were  issued,  and  two  services  made,  and  the  papers  in 
the  case  including  the  summonses  are  all  lost  or  destroyed,  the 
prima  facie  evidence  of  service  from  the  recital  in  the  journal 
entry  will  not  be  overthrown  by  the  fact  that  but  one  summons 
and  one  return  are  copied  into  the  final  record. 

4th.  The  final  record,  the  journal  and  the  appearance 
docket  are  each  records  of  the  court,  and  the  silence  of  the 
former  does  not  negative  the  existence  of  a  fact  shown  by 
either  of  the  two  latter. 

These  propositions  compel  an  affirmance  of  Hie  judgment 

All  the  Justices  concurring* 

37—19  Ka8, 
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Chsstbr  G.  Miokbl  y.  Thbodobb  E.  Hices  et  aL 

1.  Administrator'b  Balib  of  Real  Property;  JurisdictUm;  NoUce  to  Man, 
Proceedings  for  the  sale  by  an  administrator  of  the  real  estate  of  the 
decedent  are  not  proceedings  in  rem,  bat  are,  so  far  as  the  heirs  are  oon- 
oemed,  adversary ;  and  notice  to  them  is  jnrisdictionaL  IRid^e  «.  Fu/dge, 
2a-418.] 

2.  Skbvicb  of  Notici;  Finding  of  **Due  Service"  A  general  finding  or  recital 
in  a  judgment  or  order  of  a  court  of  record,  of  dae  service  of  process,  or 
notice,  is  limited  by  and  restricted  to  the  process  or  notice,  if  any  there 
be,  actoally  fonnd  in  the  record;  and  the  validity  of  the  judgment  or  or> 
der  will  depend  on  the  sufficiency  of  such  process  or  notice  and  the  ser- 
vice thereofl 

8.  NoTicB  Prbsgbibed  by  Statute,  Mutt  be  Oiven.  Where  the  statute  pro- 
vides that  notice  shall  be  given  in  such  form  and  manner  aa  the  court 
shall  prescribe,  no  mere  constructive  liotice  wiU  be  sufficient,  unless 
made  in  the  form  and  manner  by  the  court  prescribed.  IFUming  ft.  Bale, 
23^94.] 

4.  ■  "  Oonttructum  tf  Record,  Where  notice  can  only  be  given  in  a 
form  and  manner  to  be  prescribed  by  the  court,  and  where  the  record 
oontidns  an  order  prescribing  such  form  and  manner,  but  the  notice 
itself  is  lost  or  destroyed,  it  will  be  presumed  that  the  only  notice  which 
was  in  &ct  given  was  one  following  the  form  and  manner  prescribed. 
[Rly.  Cb.  9.  Chemey,  30-202;  SLaU  v.  Hom^  34^61.] 

JShror  from  Ghost  District  Court 

MroKBL,  a  minor,  by  Thomas  Gordon,  his  guardian,  brought 
ejectment  against  Hicks  and  wife,  to  recover  poBsession  of  the 
N.^  of  the  N.E.^  of  section  12,  township  17,  range  12  east, 
being  eighty  acres  of  land  in  Lyon  county,  and  also  to  recover 
for  the  rents  and  profits  of  said  lands  for  three  years  next 
before  the  commencement  of  the  suit  Plaintiff  claimed  as 
owner  in  fee  simple,  as  heir-at-law  of  Zilpha  A.  MickeL  JBRcks 
admitted  possession,  and  claimed  title  in  fee  simple  under  and 
in  virtue  of  an  administrator's  sale  and  deed,  made  (pursuant 
to  an  order  of  the  probate  court  of  Lyon  county)  by  Wm.  H. 
Mickel  as  administrator  of  the  estate  of  Zilpha  A.  Mickel,  de- 
ceased. The  action  was  commenced  in  the  district  court  of 
Lyon  county,  and  was  there  tried  in  March  1872,  and  was 
thereafter  taken,  upon   change  of  venue,  to  Chase  county, 
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where  a  seoond  trial  was  had  at  the  October  Term  1874. 
Findings  and  judgment  in  favor  of  defendants,  and  plaintiff 
brings  the  case  here  for  review. 

GUUtt  ^  Forde,  for  plaintiff. 
BuggUSy  Scott  ^  Lynn^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  The  question  in  this  case  is,  as  to  the  validity 
of  an  administrator's  sale.  Its  validity  is  challenged  on  two 
grounds:  let,  the  insufficiency  of  the  petition  for  the  sale  of 
the  real  estate;  and  2d,  the  invalidity  of  the  notice  given  of 
the  application  for  order  of  sale.  Passing  by  the  first,  we 
shall  notice  the  second  ground  of  attack.  And  here  it  may 
be  remarked,  that  as  these  proceedings  are  attacked  collat- 
erally, a  want  of  jurisdiction  must  be  shown,  and  no  mere 
matters  of  error  are  sufficient  to  invalidate  the  sale.  This  is 
conceded  by  counsel.  Now  as  to  the  notice.  Section  181  of 
the  administrator's  act  of  1859,  (Comp.  Laws  1862,  p.  581,) 
provides,  that "  when  such  petition  (that  is,  the  petition  for 
the  sale,)  and  such  accounts,  lists,  and  inventories  shall  be 
filed,  the  court  shall  order  that  all  persons  interested  in  the 
estate  be  notified  thereof,  and  unless  the  contrary  be  shown 
on  the  first  <Jay  of  the  next  term  of  the  court,  an  order  will  be 
made  for  the  sale,"  etc.  "Such  notice  shall  be  published  for 
six  weeks,'*  etc.,  "or  by  ten  handbills,"  etc.,  "in  the  discretion 
of  the  probate  court"  On  the  records  of  the  probate  court  ap- 
pears this  entry: 

"In  Probate  Court  of  Lyon  County,  January  Sd^  1866 ^ 
January  Term, 

"In  the  matter  of  the  estate  of  Zilpha  A.  Mickel,  deceased, 
Wm.  H.  Mickel,  administrator. 

"Now  comes  said  administrator,  by  Wm.  T.  Galliher,  and 
files  petition  asking  for  an  order  to  sell  the  real  estate  of  said 
deceased  to  pay  the  debts  of  said  estate.  In  consideration 
whereof,  it  is  ordered^  that  all  persons  interested  in  said  estate 
be  notified  by  publication  six  weeks  in  the  Emporia  News^**  etc. ; 
"that  unless  the  contrary  be  shown  on  the  first  Monday  in 
February  of  this  term  of  court,  an  order  will  be  made,"  etc. 
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And  on  5th  February  1866,  appears  the  following: 
^^Now  comes  the  said  administrator,  and  the  petition  for  the 
sale  of  real  estate  of  deceased  to  pay  debts  being  for  hearing, 
and  no  cause  being  shown  why  said  petition  should  not  be 
granted,  after  du£  notice  of  the  proceedings  thereof  gioen  by 
publication/'  etc.,  *^  and  it  appearing  to  the  court  that  there  is 
not  sufficient  personal  property  to  pay  the  debts,''  etc,  ''a 
sale  is  ordered.'' 

So  that  this  notice  was  ordered  by  the  court  on  the  2d  of 
January  1866,  at  the  January  term,  to  be  published  in  the 
Emporia  News  for  six  weeks,  that  unless  the  contrary  ap- 
peared on  the  first  Monday  of  February  of  the  same  term  of 
court,  the  order  for  sale  would  be  granted,  etc.  The  first 
Monday  of  February  was  the  5th,  and  the  day  when  the  order 
of  sale  was  made  to  the  administrator,  and  under  which  he 
made  this  sale.  Upon  this  counsel  argue,  that  the  statute 
required  that  the  notice  if  published  should  be  for  six  weeks, 
if  by  handbills  they  should  be  put  up  twenty  days  before  the 
term  at  which  the  petition  was  to  be  presented,  and  it  author- 
ized the  probate  court  in  its  discretion  to  cause  notice  to  be 
given  in  either  manner.  The  probate  court  exercised  that 
discretion  by  ordering  the  publication  in  the  Emporia  News 
for  six  weeks.  Having  exercised  that  discretion,  notice  could 
be  given  only  in  the  manner  ordered,  and  the  notice  ordered 
was  insufficient  for  two  reasons:  1st,  it  was  an  impossibility  for 
notice  to  be  published  for  six  weeks  between  January  2d  and 
February  5th,  less  than  five  weeks  of  time  actually  inter- 
vening; and  2d,  the  notice  was  of  an  application  to  be  made 
at  the  same  when  it  should  have  been  made  at  the  next  term. 
(Probate  courts  then  as  now  held  but  four  regular  terms  an- 
nually, commencing  on  the  first  Mondays  of  January,  April, 
July,  and  October  respectively.)  To  this  it  is  replied,  that 
very  likely  there  is  a  mistake  in  the  date  of  this  order  of  pub- 
lication— either  that  the  journal  entry  was  made  under  a 
wrong  heading,  or  that  the  order  was  iu  fact  made  several 
days  before  it  was  entered — and  the  language  of  the  entry  is 
referred  to  as  evidence  of  this,  for  it  reads,  '^JSTow  comes  said 
administrator    *    *   *    and  Jiles  petition;"  and  the  indorse- 
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ment  on  the  back  of  the  petition^  as  well  as  entries  on  another 
docket,  show  that  the  petition  was  filed  on  the  9th  of  Decem- 
ber prior.  But  aside  from  the  rule,  that  we  must  take  the 
record  as  it  is,  rather  than  as  we  think  it  ought  to  be,  the 
language  of  the  order  is  conclusive  against  any  such  mistake. 
It  reads,  "first  Monday  in  February  of  this  term."  And  as 
the  term  commenced  January  1st,  and  the  order  appears  of 
date  January  2d,  it  could  not  have  been  made  but  one  day 
earlier,  and  ^Uhis  term''  been  applicable.  Again  it  is  said, 
that  as  the  petition  was  filed  December  9th,  publication  of 
notice  may  have  commenced  immediately;  that  ample  time 
intervened  between  the  filing  of  the  petition  and  the  order 
of  sale  for  publication  in  either  manner  authorized  by  the 
statute;  that  on  February  5th,  the  probate  court  found  that 
such  publication  had  actually  been  made,  and  approved  it,  and 
that  this  subsequent  approval  is  equivalent  to  a  prior  order, 
and  that  the  recital  in  the  order  of  "due  notice''  is  a  judicial 
finding,  and  prima  facie  evidence  of  such  due  notice,  and,  as 
the  notice  itself  and  proof  of  publication  are  gone,  conclusive 
evidence  thereof.  With  this  view  the  order  of  January  2d 
may  be  entirely  disregarded,  and  jurisdiction  sustained  upon 
the  finding  of  "  due  notice,"  and  the  time  of  filing  the  petition. 
To  this  it  is  replied,  that  a  finding  of  due  notice,  if  a  general 
finding,  as  this  is,  is  always  limited  by  and  construed  as  re- 
ferring to  the  actual  notice  found  in  the  record;  that  no  notice 
could  be  given  in  either  manner  until  the  court  had  first  de- 
termined which  should  be  pursued;  that  it  did  so  determine^ 
and  that  although  the  notice  itself  may  be  gone,  yet  it  must 
be  presumed  to  have  started  from  and  been  controlled  by  the 
only  order  in  reference  thereto  found  in  the  record.  , 

The  question  is  not  free  from  difficulty,  and  the  members  of 
this  court  do  not  agree  in  their  views.  The  writer  of  this 
opinion  is  inclined  to  regard  with  favor  the  first  of  the  above 
lines  of  argument,  and  to  consider  the  order  of  sale  as  beyond 
successful  attack,  while  the  other  members  of  the  court  yield 
their  assent  to  the  propositions  last  stated,  and  hold  the  order 
made  without  due  notice,  and  therefore  void.     It  is  essential 
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to  jariediction  of  the  person  that  there  be  notice.  A  finding 
of  notice  is  at  best  bnt  prima  facie  evidence  of  notice.  If  an 
attempt  at  notice  appears  in  the  record,  the  finding,  if  a  gen- 
eral one,  refers  to  and  is  limited  by  such  attempted  notice.  If 
that  be  fatally  defective,  there  is  no  presumption  of  notice  in 
other  or  better  way.  Where  the  court  determines  what  kind 
of  notice  mast  be  ^ven,  no  right  to  give  any  notice  exists 
until  tiie  court  has  made  its  determination.  A  determination 
of  that  kind  does  not  relate  back,  so  as  to  ratify  unauthorized 
acts  of  notice.  There  is  in  the  entry  in  this  case  directing  no- 
tice nothing  in  terms  or  effect  like  a  nimc  pro  tunc  order.  It 
operates  only  in  the  future;  it  purports  to  be  only  for  the 
future.  A  notice,  without  an  order  prescribing  the  manner 
thereof,  has  no  force.  If  there  be  an  order,  the  notice  must 
follow  the  order;  and  if  the  order  prescribe  an  impossible  or 
illegal  notice,  neither  order  nor  notice  is  of  any  force,  and 
though  the  notice  be  gone  the  order  proves  the  invalidity  of 
both.  Tried  by  these  propositions,  the  court  is  of  opinion 
that  the  order  of  sale  was  made  without  any  proper  service  of 
notice,  and  is  therefore  void.  VaUe  v.  Fleming,  19  Mo.  454; 
Sibley  v.  Waffle,  16  K  T.  180. 

Bat  we  are  met  by  the  further  claim  that  these  proceedings 
for  the  sale  of  the  real  estate  of  decedents  are  proceedings  th 
rem,  and  that  therefore  so  &r  as  any  question  of  jurisdiction 
is  concerned  it  is  immaterial  whether  sufficient  or  indeed  any 
notice  was  given;  that  the  provision  requiring  notice  is  direc- 
tory, and  that  no  defect  therein  affects  the  jurisdiction.  Are 
these  proceedings  for  the  sale  of  the  real  estate  of  decedents 
proceedings  m  remf  An  examination  of  the  authorities  dis- 
eloses  a  wonderful  disagreement.  See,  among  many,  the  fol- 
lowing, holding  that  they  are:  Origntm,  Lessee,  v.  Aeicr^  2  How. 
U.  8.  819;  Mohr  v.  Manierre,  9  Chicago  Legal  News,  270; 
Sheldon  v,  Newton,  8  Ohio  St.  494,  containing  a  ^strong  argu- 
ment by  Ranney,  J;  Benson  v.  AUy^  8  Ohio  St  604.  And  these, 
the  contrary:  Oibbsv.Shaw,  17  Wis.  197;  Good  v.  Norl^,  28 
Iowa,  188,  opinion  by  Beck,  J.;  Morris  v.  HoyU,  87  111.  150; 
^ley  V.  Waffle,  16  K  Y.  180.     The  argument  in  fevor  of  the 
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affirmative  is  in  brief',  that  the^  administrator  represents  the 
estate,  and  has  its  property  in  his  possession;  that  when  tiie 
court  appoints  him  it  gives  him  possession  and  charge  of  all 
of  decedent's  property;  that  it  is  optional  with  theJegislatare  * 
to  provide  for  the  sale  of  the  personal  or  the  real  estate  first; 
that  in  certain  instances  it  has  authorized  the  prior  sale  of  the 
real  estate;  (Comp.  Laws,  581,  §138;)  that  a  sale  of  the  per- 
sonal estate  is  made  without  notice  of  an  application  for  an 
order,  and  even  without  any  order,  and  that  the  same  provis- 
ion might  have  been  made  for  the  sale  of  the  real  estate;  and 
that  as  the  administrator  has  possession  of  the  real  estate  as  of 
other  property,  notice  to  other  parties  when  required  is  to  be 
regarded  as  directory,  but  as  in  no  manner  affecting  the  juris- 
diction of  the  court  in  ordering  the  administrator  to  sell  the 
property  he  has  in  his  possession.     On  the  other  hand  it  is 
said,  that  the  administrator  has  no  possession  of  the  real  estate 
except  when  specially  ordered  by  the  court;  that  the  title  and 
possession,  and  right  of  possession,  pass  immediately  to  the 
heirs,  subject  to  be  divested  only  by  the  special  order  directing 
a  lease,  or  sale;  that  as  the  heirs  have  the  title,  the  possession, 
and  right  of  poasession,  a  proceeding  to  divest  them  of  these 
must  in  the  nature  of  things  be  adversary;  that  it  is  of  ancient 
law  that  the  title  and  possession  of  real  estate  pass  to  the 
heir,  of  personal  to  the  executor  or  administrator;   that  an 
order  to  the  latter  to  sell  personal  property  may  well  be  a  pro- 
ceeding in  rem^  as  it  is  an  order  for  the  sale  of  that  of  which 
he  has  both  the  legal  title  and  the  possession,  while  an  order 
to  him  to  sell  real  estate,  of  which  he  has  neither  title  nor  pos- 
session, must  in  the  nature  of  things  be,  as  to  those  holding 
both  title  and  possession,  adversary.     We  do  not  care  to  enter 
into  any  lengthy  discussion  of  this  question,  which  has  been 
so  fully  discussed  in  the  cases  we  have  cited,  as  well  as  in 
many  others,     "We  shall  content  ourselves  with  expressing  our 
adherence  to  the  views  of  those  courts  which  hold  the  pro- 
ceeding adversary,  so  fitr  as  the  heirs  are  concerned,  and  notice 
to  them  jurisdictional.    Briefly,  we  may  say  that  the  title  and 
possession  of  real  estate  pass  immediately  to  the  heirs;  that  it 
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ifl  not  sold  as  of  course,  but  only  ^hen  neceesary  to  pay  debts; 
that  until  that  fact  is  judicially  established,  the  heirs  may  not 
be  divested  of  their  title,  and  before  one  is  divested  of  title  to 
property  he  ought  to  have  his  day  in  court;  that  the  appoint- 
ment of  an  administrator  does  not  bring  the  heir  into  court; 
that  he  must  be  brought  in,  if  brought  in  at  all,  by  special  no- 
tice; that  as  the  heir  ought  to  have  notice,  the  legislature  has 
required  notice;  and  that  a  requirement  so  wise  and  just 
ought  not  to  be  weakened  or  annulled  by  judicial  construction. 
Further,  we  may  add,  that  the  waste  of  estates  in  settlements 
is  proverbial,  and  that  provisions  checking  hasty  sales,  and  re- 
quiring notice  to  parties  interested,  tend  to  diminish  the  waste, 
and  their  salutary  effect  ought  not  to  be  destroyed.  While 
therefore  judicial  sales  ought  to  be  upheld  as  against  any  mere 
errors,  yet  it  is  not  too  much  to  require  purchasers  at  such 
sales  to  examine  the  records  so  far  as  to  see  that  the  adverse 
parties  received  proper  notice  of  the  proceedings,  and  had 
therefore  the  opportunity  to  contest  them. 

For  the  error  above  indicated,  and  without  pursuing  this 
discussion  further,  the  judgment  of  the  district  court  must  be 
reversed,  and  t&e  case  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


K.  P.  Railway  Co.  v.  Comm'rs  op  Ellis  Co.  ei  al. 

AsBBSSMENT  OF  Hailroad  Propebty;  Powers  <^  Comty  Board;  Correetmg  Aih 
sestmenU,  The  proceeding  under  section  65  of  the  tax  law  of  1868,  is  not 
a  judicial  proceedin^r,  bnt  one  in  assessment,  and  an  exercise  of  the  legis- 
lative power  of  the  state.  And  the  fact  that  witnesses  were- not  sworn, 
and  testimony  taken,  as  upon  a  trial,  does  not  invalidate  a  proceeding 
had  thereunder.  iLappin  v.  Cbmm'rf ,  e-403,  409,  et  seq. ;  Auditor  v,  B,  R^ 
6-^500, 507,  et  seq.;  OommWi  v.  Lang,  8-284,  287;  R.  jR.  v.  RvMdl,  8-568,  et 
seq.;  Ross  v.  Oomm'rs,  16-411;  R,  R.  v.  Oomm'rt,  16-587;  R.  R.  9.  SmUh^ 
19-233;  HaU  9.  Qmm'n,  22-87;  OommWt  v.  Sergeant,  24-572.] 

Mror  from  EUis  District  Cow^ 
On  the  first  of  May  1875,  the  K.  P.  lUdhoajf  Gompaany  made 
out  and  returned  to  the  county  clerk  a  sworn  statement  of 
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ite  properly  subject  to  taxation  for  the  year  1876,  in  EUis 
county,  stating  tiie  kind  and  value  of  each  class  of  properly, 
as  required  by  law.  The  aggregate  value  of  all  its  property, 
as  returned  by  the  plaintiff,  was  $163,510.87-  This  amount 
was  increased  by  the  Board  of  Comity  Commissioners  to  $278,- 
375.17,  and  so  certified  to  the  state  board  of  equalization.  This 
latter  board  readjusted  this  valuation,  and -fixed  the  value  of 
the  property  subject  to  taxation  at  the  sum  of  $264,958.01,  and 
at  this  valtiation  it  was  assessed  and  placed  on  the  tax-roll  for 
1875.  On  the  Ist  of  April  1876,  the  Bailway  Company  com- 
menced its  action  against  the  Board  of  County  Commissioners ^ 
and  George  Bardsley^  sheriff,  for  the  purpose  of  restraining  the 
collection  of  a  part  of  the  taxes  assessed  against  its  property  in 
Ellis  county  for  the  year  1875.  A  temporary  restraining  order 
was  granted  by  the  district  court;  and  afterward,  at  the  April 
Term  1876,  judgment  was  rendered,  dissolving  the  temporary 
injunction.  The  plaintiff  brings  the  case  here  to  obtain  a  re- 
versal of  that  judgment. 


J,  P.  Usker^  and  C.  E.  Bretherton^  for  plaintiff,  contended, 
that  proceedings  under  §65  of  tlie  tax  law  of  1868,  are  judi- 
cial, not  executive,  and  cited  6  Kas.  408;  8  Kas.  287;  16  Kas. 
594.  Where  the  law  confers  on  a  board  the  powers  of  a  court 
of  justice  to  summon  witnesses,  etc.,  such  a  board  must  pro- 
ceed on  notice  and  evidence,  in  a  judicial  manner,  and  cannot 
arrogate  to  itself  the  uncontrolled  discretion  of  an  executive 
body.  58  Mo.  879;  1  Greenl.  Ev.,  §364.  \ 


John  Martmj  and  i).  C.  NelliSy  maintained,  that  the  board  of 
county  commissioners  has  the  power  to  increase  the  value  of 
the  right-ofway  and  telegraph  line  of  the  plaintiff  in  error,  in  El- 
lis county,  and  that  this  power  was  properly  and  legally  exer- 
cised. (Laws  of  1874,  ch.  96;  Laws  of  1875,  ch.  123.  The  Tax 
Law  of  1868,  §  65.)  Such  power  may  be  executed  by  both  the 
county  clerk  and  the  board  of  county  commisaioners;  6  Kas, 
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408;  16  Eas.  587.    That  the  acts  of  the  county  board  in  tax 
proceedings  are  not  jadicial,  is  decided  in  6  E^  600. 

The  opinion  of  the  court  was  delivered  by 

Bbbwer,  J. :  This  was  an  action  to  restrain  the  collection  of 
taxes,  and  the  case  turns  on  the  action  of  the  commissioners 
in  raising  the  assessment  of  plaintiff's  property.  The  com- 
pany received  notice  of  the  meeting  of  the  commiBBi9ner8,  and 
appeared.  The  finding  of  the  court  as  to  such  action  is  in 
these  words: 

**  Said  increase  was  made  upon  the  personal  knowledge  of 
the  members  of  the  board  of  equalization,  and  upon  their 
statements  made  outside  of  said  meeting  to  each  other,  but  at 
previous  meetings,  and  upon  the  returns  of  plaintiff  for  pre- 
vious years,  showing  a  much  larger  assessment  continuously 
from  1870  to  1875,  but  there  was  no  evidence  of  any  kind  in- 
troduced at  the  meeting  of  said  board  on  the  19th  of  July 
1875,  and  nothing  was  done  at  said  meeting  of  said  board  ex- 
cept what  is  shown  by  the  minutes  of  said  meeting,  which  are 
recorded  in  the  records  of  the  board  of  county  commissioners 
of  said  county,  and  a  copy  of  which  minutes  is  attached  to  the 
the  petition  in  this  case,  marked  ^^BB;"  and  tiie  members  of 
said  board  at  said  meeting  made  no  statements  as  to  the  value 
of  any  of  said  property,  nor  were  said  returns  of  plaintiff  for 
previous  years  introduced  in  evidence  at  said  meetmg." 

So  much  of  the  minutes  referred  to  as  bears  upon  the  ques- 
tion is  in  these  words: 

"Agreeable  to  the  request  of  the  board,  the  K.  P.  Railway 
Company  represented  itself  at  this  meeting  by  its  agent,  Mn 
Colton.  The.  board  proceeded  to  examine  the  return  of  prop- 
erty as  made  by  the  Elansas  Pacific  Railway  Company  for  the 
purpose  of  assessment.  Mr.  Colton  answered  all  questions 
put  to  him  relating  to  the  returned  valuation  of  the  property 
of  said  K.  P.  Railway  Company,  and  asserted  that  in  his  opin* 
ion  the  valuation  as  returned  by  the  oflSlcers  of  the  aforesaid 
company  was  a  true  and  correct  valuation  of  the  property 
owned  by  said  company,  and  required  by  law  to  be  listed  for 
the  purposes  of  taxation. 

"  Mr.  Watson  moved  to  raise  the  assessment  of  track,  road- 
bed, right-of-way,  ties,  and  iron,  from  the  valuation  •»  r^tu'twad 
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by  the  K.  P.  Railway  Company  to  |7,500  per  mile,  which  mo- 
tion was  lost — Mr.  rhillips  and  Mr.  Keach  voting  nay.  . 

"Mr.  Watson  then  moved  it  be  raised. to  $7,000  per  mile, 
which  was  also  lost — Messrs.  Phillips  and  Keach  voting  nay. 

"  Mr.  Watson  then  moved  it  to  be  $6,500  per  mile,  which 
was  carried — all  voting  yea.** 

Upon  this  counsel  for  plaintiff  in  error  state  in  their  brief: 

"Were  these  proceedings  in  conformity  with  the  statute? 
If  the  functions  of  the  county  board  were  in  the  nature  of  as- 
sessment, we  concede  they  could  act  on  their  own  knowledge; 
if  judicial  in  their  nature,  they  could  not  The  knowledge  of 
the  court  is  one  of  the  kinds  of  evidence,  but  one  that  is  re* 
stricted  by  law  within  certain  limits,  which  are  usually  de- 
scribed as  comprising  matters  of  which  a  court  takes  judicial 
notice,  as  of  officers*  signatures,  seals  of  court,  laws,  etc.,  etc. 
Beyond  those  limits  the  court  cannot  act  on  facts  which  it 
knows  to  be  true,  unless  testimony  or  extraneous  evidence  is 
submitted  to  the  same  effect  by  one  of  the  parties  in  due  legal 
form.*' 

Accepting  this  statement  as  correct,  and  we  think  that  the 
action  of  the  county  board  must  be  sustained.  The  proceed- 
ings before  the  county  commissioners  were  not  judicial,  but  in 
assessment  Section  65  of  the  tax  law  under  which  these  pro- 
ceedings were  had,  provides  simply  for  the  correction  of  an 
assessment  It  prescribes  notice  to  the  taxpayer  as  a  condition 
of  valid  action;  but  such  notice  does  not  turn  the  proceeding 
from  one  in  the  nature  of  an  assessment,  into  a  judicial  in- 
quiry. Indeed,  unless  the  legislature  had  prescribed  notice,  it 
is  doubtful  whether  any  were  essential.  Correcting  an  assess- 
ment, is  no  more  of  a  judicial  act' than  making  the  assessment 
originally.  True,  it  involves  a  determination;  but  so  does 
almost  every  political  or  executive  act  But  it  is  not  a  judicial 
determination.  The  most  that  can  be  said  is,  that  it  is  quasi 
judicial.  The  case  of  The  Auditor  v.  The  A.  T.  ^  S.  F.  Bid.  Co., 
6  Kas.  500,  is  directly  in  point  There  it  was  held  that  appeal 
would  not  lie  from  an  original  assessment  to  this  court,  because 
such  assessment  was  the  exercise  of  a  legislative  power.  The 
county  board,  sitting  as  a  board  of  equalization  of  real-estate 
assessments,  raises  the  valuation  of  some  tracts,  and  lowers 
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that  of  Others.  It  thus  corrects  the  assessments.  Bat  is  it 
then  acting  in  a  judicial  capacity?  Clearly  not  What  differ- 
ence between  its  action  then,  and  in  a  case  like  the  present? 
Each  is  merely  the  correction  of  assessments — the  one  of  real, 
the  other  of  personal  property;  the  one  upon  general  notice 
by  advertisement,  and  the  other  upon  direct  and  personal  no- 
tice to  the  individual.  In  each  case  testimony  may  be  taken, 
but  the  proceeding  is  not  invalidated  by  a  lack  of  it  Tlus 
question  was  not  raised  in  the  case  of  Lappin  v.  Gammers  oj 
Nemaha  County,  6  Kas.  40S«  and  that  case  is  not  therefore  au- 
thority against  the  views  herein  expressed. 

This  disposes  of  the  case.  As  no  tender  was  made  of  amount 
unquestionably  due  for  taxes,  it  is  unnecessary  to  consider  any 
matter  of  alleged  mistake.     The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


John  D.  Brown  et  oL  y.  Maetha  Ejbkbridx. 

1.  JfTDOKBNT  OK  Dbmurbxb,  Dedsitm  on  MeriU.  When  a  court  sostaina  a 
general  demurrer  to  a  petition,  and  renders  judgment  that  the  defend- 
ants  be  dismissed  and  recover  their  costs,  held^  that  this  is  a  jud};ment 
upon  the  merits,  and  not  a  dismissal  of  the  action  without  prejudice. 

2. Where  one  of  several  defendants  demurs  to  the  plaintiff's  peti- 
tion, and  no  action  is  ever  takeii  upon  the  demurrer,  but  this  defendant 
goes  to  trial,  with  the  consent  of  all  the  parties,  as  upon  the  answers  and 
evidence  of  the  other  defeadants,  and  by  such  evidence  he  makes  oat  a 
complete  defense  to  the  plaintiff's  action,  heJd,  that  it  is  error  for  the 
court  upon  such  evidence  to  find  against  such  defendant  and  to  render 
judgment  asrainst  him.  \^Rowe  v.  Palmer,  29-341 ;  R.  Kv.  McCariy,  8-125; 
MUU  V.  Ralston,  10-206.] 

8.  Dismissal  of  Action,  Wiihoid  Prejudice*  Where  a  plaintiff  asks  and  ob- 
tains leave  of  the  court  to  dismi^  his  action  without  prejudice,  and 
thereupon  the  court  renders  judgment  in  favor  of  the  defendant  and 
against  the  plaintiff  for  costs,  keld^  that  the  action  is  dismissed  without 
prejudice.    \^Palne  v.  Spratley,  5-525;  Bums  v,  SpraUey,  6-551,] 
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Mrror  from  Wyandotte  District  OourU 

FoRBCLOSURB  of  mortgage,  broaght  by  Kirkbride^  as  plaintiff, 
against  Brown  and  six  others,  as  defendants.  The  note  was  for 
1200,  and  interest  at  twelve  per  cent  per  annum.  Said  note 
and  the  mortgage  were  dated  20th  December  1864,  were  made 
in  favor  of  one  Cassandra  F.  Clark,  and  were*  executed  by  all 
the  defendants  except  Bartlett  and  Sawyer.  Plaintiff  was  the 
assignee  of  said  Clark.  Trial  at  the  April  Term  1876.  The 
court  found  in  favor  of  plaintiff.  Amount  due  on  the  note, 
$443.  Decree  for  sale  of  the  mortgaged  premises,  and  fore- 
closing the  equities  of  all  the  defendants.  The  defendants 
bring  the  case  here. 

Wallace  Pratt,  and  Scroggs  ^  Bartlett^  for  plaintiffs  in  error. 
Cobb  ^  Alderij  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  On  the  8th  of  January  1872,  Martha  Kirk- 
bride,  the  defendant  in  error,  filed  her  petition  in  the  district 
court  of  Wyandotte  county  against  John  D.  Brown,  Jane 
Brown,  Leander  Brown,  Eliza  Ann  Spybuck,  John  D.  Brown, 
jr.,  Allison  B.  Bartlett,  and  IT.  H.  Sawyer,  plaintiffs  in  error, 
and  John  M.  Wheeler  and  Cassandra  F.  Clark,  as  defendants, 
for  the  purpose  of  foreclosing  a  certain  mortgage  and  note. 
To  the  petition  so  filed,  the  defendants  A.  B.  Bartlett,  BL  H. 
Sawyer  and  John  M.  Wheeler  filed  their  demurrer,  on  the 
ground  that  the  petition  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  them.  The  other  defendants 
answered  to  the  merits.  Upon  a  hearing  of  said  demurrer  the 
court  found  that  said  petition  did  not  state  facts  sufiBcientto 
constitute  a  cause  of  action  against  said  defendants  so  demur- 
ring, and  thereupon  sustained  the  demurrer,  and  rendered 
judgment  that  they  be  dismissed  thereof,  and  recover  their 
costs  therein.  And  thereupon  the  issues  joined  between  the 
plaintiff  Martha  Kirkbride  and  the  other  defendants  came  on 
for  trial  by  a  jury,  and  after  the  plaintiff  had  submitted  all  oi 
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her  evidence  and  rested,  the  defendants  filed  their  demurrer  to 
the  evidence  so  submitted,  which  demurrer  was  sustained  by 
the  court.  The  plaintiff  then  asked  and  obtained  leave  of  the 
court,  over  the  objection  and  exception  of  the  defendants,  to 
dismiss  her  said  action  without  prejudice — and  judgment  wa« 
duly  rendered  in  favor  of  said  defendants  for  their  costs. 
Afterward,  on  ,the  12th  of  August  1875,  the  said  Martha 
Kirkbride  filed  her  petition  in  said  district  court  against  the 
plaintiffs  in  error  herein,  to  foreclose  the  same  note  and  mort- 
gage upon  which  said  former  action  was  founded.  This  peti- 
tion in  the  new  action  was  almost  identical  with  the  one  in  the 
former  action,  and  substantially  differed  firom  it  only  in  con- 
taining the  following  allegation: 

"Plaintiff'  further  states,  that  on  8th  January  1872  she  com- 
menced an  action  in  this  court  against  the  said  John  D.  Brown, 
Jane  Brown,  Leander  Brown,  Eliza  Ann  Spybuck,  and  John 
D.  Brown,  jr.,  to  recover  a  judgment  upon  the  aforesaid  writ^ 
ing  obligatory,  or  promissory  note,  against  them,  and  to  fore> 
close  the  aforesaid  mortgage,  and  against  Allison  B.  Bartlett 
and  John  M.  Wheeler,  to  bar  them  of  certain  after-acquired 
interests  in  the  premises  described  in  said  mortage,  which 
action  so  commenced  failed  otherwise  than  up6n  we  merits  at 
the  July  term  of  said  court  1875,  viz.,  the  said  plaintiff"  caused 
said  action  to  be  dismissed  without  prejudice  because  of  the 
feilure  of  proof  in  the  case  of  the  assignment  of  the  cause  of 
action  to  the  plaintiff  by  the  said  Cassandra  F.  Clark." 

To  this  petition  the  defendants  John  D.  Brown,  Jane  Brown, 
Eliza  Ann  Spybuck,  Leander  Brown,  and  John  D.  Brown,  jr., 
filed  their  joint  answer,  containing  three  defenses — first,  a 
denial  of  all  the  allegations  of  the  petition  except  that  of  the 
execution  and  delivery  of  the  note  and  mortgage  in  said  peti- 
tion mentioned;  second^  a  special  denial  of  the  allegation  that 
plaintiff  failed  in  her  former  action,  commenced  8th  January 
1872,  otherwise  than  upon  the  merits,  and  that  plaintiff  caused 
the  same  to  be  dismissed  without  prejudice,  accompanied  with 
a  plea  of  the  five-years  statute  of  limitations;  third,  a  plea  of 
the  former  judgment  in  favor  of  defendants  upon  the  same 
cause  of  action,  in  bar  of  plaintiff's  right  of  recovery  herein. 
The  defendant  A.  B.  Bartlett  separately  answered  substantially 
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the  same  as  above.  The  defendant  H.  H.  Sawyer  filed  his  de- 
mnrrer  to  said  petition,  alleging  as  the  ground  thereof  that  the 
same  did  not  state  fiEicts  sufiScient  to  constitute  a  cause  of 
action.  To  the  answers  so  filed  replies  were  duly  filed  by 
plaintiff.  At  the  April  Term  1876  of  said  court,  the  issues  so 
joined  by  petition,  answers,  and  replies  in  said  action  came  on 
for  trial,  and  a  jury  being  waived,  the  same  was  tried  by  the 
court.  At.  the  commencement  of  the  trial  the  following 
stipulation  was  entered  into  in  open  court: 

{TitUy  and  Court.)  <^It  is  agreed  upon  between  the  parties  at 
the  trial,  that  the  parties  herein,  and  the  subject-matter  of  this 
suit,  are  the  same  as  those  contained  and  included  in  the  case 
of  Martha  Kirkbride  v.  John  D.  Brown  et  al.^  on  the  files  of 
said  district  court,  and  commenced  by  said  plaintifi'  filii^g  her 
petition  therein  on  the  8th  of  January  1872,  which  fisu^ts  are 
considered  as  proven  on  the  trial  of  this  cause." 

The  plaintifiT,  after  proving  payment  of  interest  to  March  Ist 
1866,  and  introducing  the  note,  mortgage,  and  assignment, 
rested.  The  defendants  then  read  in  evidence  the  deposition 
of  the  defendant  John  D.  Brown,  tending  to  show  payment  of 
the  note,  and  also  the  journal  entry  and  judgment  in  said 
former  action,  and  then  rested  their  defense.  The  court 
thereupon  found  for  the  plaintiff,  and  against  the  defendants, 
and  rendered  judgment  accordingly. 

We  think  the  judgment  as  to  A.  B.  Bartlett  was  erroneous, 
for  the  reasons  following.  Mrst:  The  record  of  the  former 
action  disclosed  a  judgment  of  dismissal  by  the  court,  upon 
sustaining  his  demurrer  to  the  petition  in  that  case,  and  that 
he  recovered  his  costs.  His  demurrer  was  to  the  merits  of  the 
petition,  and  in  sustaining  it  the  court  expressly  decided  that 
there  were  no  merits  in  the  cause  of  action  set  forjli  in  the 
petition  as  to  this  defendant.  The  judgment  of  dismissal, 
consequent  upon  the  sustaining  of  the  demurrer,  was  a  judg- 
ment upon  the  merits,  and  is  a 'bar  to  any  subsequent  suit 
between  the  same  parties  upon  the  same  cause  of  action.  In 
fact,  after  sustaining  the  first  demurrer,  the  plaintiff  amended 
her  petition,  and  a  second  demurrer  filed  by  Bartlett  to  this 
amended  petition  was  also  sustained.    TJpon  the  sustaining  of 
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this  last  demurrer  judgment  of  dismissal  was  entered.  Gould's 
Pleadings^  cb.  9,  §42;  Freeman  on  Judgments^  §267,  p.  232; 
Clearwater  v.  Meredith,  1  Wall.  26;  Ghodrich  v.  Oty,  6  WalL 
566;  Bovjchavd  v.  DyaSj  3  Denio,  288.  The  subsequent  order 
allowing  the  plaintiff  to  dismiss  without  prejudice  did  not 
affect  this  defendant,  because  he  already  had  the  judgment  of 
the  court  dismissing  the  action  as  to  him.  Oomblos  v.  BuUerfiddj 
15  Abb.  Pr.  Rep.  (N.  8.)  197. 

We  also  think  that  the  judgment  as  to  H.  H.  Sawyer  was 
erroneous.  No  action  was  ever  taken  upon  his  demurrer  to 
plaintiff's  petition.  But  if  it  be  considered  from  his  action  in 
the  case  that  he  waived  his  demurrer,  and  went  to  trial  with 
the  consent  of  all  the  parties  as  upon  the  answers  of  the  other 
defendants,  and  upon  the  evidence  introduced  by  them,  (and 
from  the  record  in  the  case  we  are  inclined  to  think  that  this 
is  the  true  view  to  be  taken  of  the  case,)  then  he  had  a  good 
defense,  and  the  same  kind  of  defense  that  Bartlett  had. 

As  to  the  other  defendants,  the  judgment  was  correct.  The 
former  action  was  evidently  dismissed  without  prejudice  aa  to 
them.  And  whether  it  was  rightfully  or  wrongfully  dis- 
missed is  not  a  question  to  be  considered  in  this  case.  (Paine 
V.  SpraUey,  6  Kas.  625;  U.  P.  Ely.  Co.  v.  McCaHy,  8  Kas.  126; 
Mills  V.  Ralston^  10  Kas.  206.)  The  court  unquestionably  had 
jurisdiction,  and  therefore  the  order  of  the  court  dismissing 
said  action  is  not  void. 

The  judgment  of  the  court  below  will  be  affirmed  as  to  all 
the  defendants  except  Bartlett  and  Sawyer,  and  as  them  it  will 
be  reversed. 

All  the  Justices  concurring. 
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T^jrper  ▼.  Sooy. 
Mabt  a.  Ttpbr  v.  E.  C.  Soot. 

1.  Motion  vob  Nkw  Trial — Mwi  be  Preserved  in  Record,  Where  the  motion 
for  a  new  trial  is  not  preserved  in  the  record,  nor  the  grounds  therefor 
stated,  this  court  cannot  hold  that  the  district  court  erred  in  overruling 
the  motion.  IFergvison  v.  Qravee,  12-89;  Ayrn  «.  Orumf  19-209;  Netbii  v, 
Wnes,  17-816;  Hatfer  v.  Oockiru,  17-618;  Rioe  «.  Harvey,  19-148;  State  v, 
Biddle,  20-713;  IngersoU  v,  Yatee,  21-95;  State  v,  Benton,  22-478;  QrubU  v. 
Ryus,  23-196;  ShadwdL  v.  HamilUm,2^2ffI\  JarteU  v.  Apple,  81-695;  Moree 
V.  Brurmnck,  34-879.] 

2.  Bpbcial  Finding — When  to  be  Made.  JudgmerU;  Error  not  Preeumed,  In 
casoB  tried  by  the  court  without  a  jury,  no  special  findings  are  necessary 
unless  requested;  and  where  in  the  journal  entry  of  the  jud^onent  there 
appeared  only  one  finding  of  fact,  and  the  proper  judgment  is  entered 
upon  the  pleadings  and  that  single  finding,  and  the  record  discloses  no 
request  for  special  findings,  no  exception  to  that  finding,  no  application 
for  additional  findings,  and  no  motion  to  set  aside  the  judgment  for  lack 
of  findings  on  other  questions  of  fact,  an  appellate  court  cannot  say  that 
there  was  error  in  the  judgment,  even  if  the  district  court  stated  an 
erroneous  conclusion  of  law  firom  the  fact  found.  IMc^or  v.  Major,  2-887, 
888;  Osborne  v.  Young,  28-769;  Horn  v.  Bank,  32-523.] 

Error  from  Barton  District  Oovrt. 
AcTioK  by  Mary  A.  J^per  as  plaintiff,  to  establish  a  trust, 
and  compel  a  conveyance.  Plaintiff's  petition  set  forth,  that 
on  6th  September  1872  plaintiff  was  an  inhabitant  of  the  city 
of  Great  Bend,  Kansas,  that  said  city  was  laid  oat  and  located 
on  section  28,  township  19,  range  18  west,  in  said  county  of 
Barton;  that  she  was  a  joint  occupant  with  E,  C.  Sooj/y  the 
defendant,  of  lots  28  and  24  in  block  No.  101  in  said  city,  and 
a  joint  owner  with  him  of  the  improvements  thereon;  and  that 
as  such  joint  occupant  and  joint  owner  she  was  entitled  to  an 
equal  participation  with  defendant  in  the  benefits  accruing 
from  a  certain  contract  made  and  entered  into  in  December 
1878  between  the  occupants  of  said  town-site  and  the  Great 
Bend  Town  Company,  (setting  forth  such  contract;)  that  un- 
der such  contract  commissioners  were  appointed  to  make  a 
division  of  the  town-site,  between  the  Town  Company  and  the 
occupants,  according  to  their  several  and  respective  interests; 
that  Sooj/y  the  defendant,  had  appeared  before  the  commission- 
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era,  and  at  his  instance  and  request  had  had  allotted  and  set 
off  to  himself  both  said  occupancy  lots,  and  the  portion  of  the 
unoccupied  part  of  the  town-site  which  under  the  division  ac- 
crued to  said  occupancy  lots;  that  he  had  also  taken  a  deed  of 
conveyance  to  himself  from  the  mayor  of  said  city  for  the  whole 
of  said  property,  when  he  should  have  taken  the  same  to  him- 
self and  the  plaintiff  jointly;  that  in  pursuance  of  the  terms 
of  the  contract  he  had  conveyed  a  portion  of  the  lots  so  deeded 
by  the  mayor  to  him,  to  the  Great  Bend  Town  Company,  and 
that  he  had  also  sold  and  conveyed  a  portion  of  the  lots,  and 
had  appropriated  the  money  the  proceeds  thereof  to  his  own 
use;  that  plaintiff  was  entitled  to  one-half  of  said  proceeds, 
less  one-half  of  the  assessments  made  by  the  commissioners 
and  paid  by  defendant  under  the  contract,  and  one-half  the 
taxes  paid  by  him,  and  that  said  Sooy  then  held  the  legal  title 
to  the  undivided  one-half  of  all  the  residue  of  said  lota  in 
trust  for  the  plaintiff;  that  she  had  demanded  of  defendant 
an  accounting,  and  one-half  the  proceeds  of  the  lots  sold  by 
him,  less  her  share  of  the  assessments,  taxes,  and  expenses 
paid  by  him,  and  prayed  for  an  accounting,  for  her  one-hall 
share  of  the  proceeds  received  for  lots  sold,  and  for  a  convey- 
ance of  the  undivided  one-half  interest  in  the  property  utisold, 
described  in  said  prayer.  Sooy  answered,  a  general  denial. 
Trial  at  March  Term  1876  of  the  district  court  Defendant 
objected  to  any  evidence  being  received,  on  the  ground  that 
the  petition  showed  no  cause  of  action.  Objection  overruled. 
The  finding  of  fact  and  conclusion  of  law  are  copied  in  the 
opinion,  infra.  Judgment  in  fsivor  of  defendant,  and  plaintiff 
brings  the  case  here. 

Clayton  ^  dayUm^  for  plaintiff,  contended,  that,  if  the  law 
and  the  evidence  made  it  apparent  to  the  court  that  the  court 
had  no  jurisdiction,  as  indicated  by  its  findings,  then  its  decis- 
ion should  have  been  a  dismissal  of  the  action;  but  if  the 
court  had  jurisdiction  to  hear  and  determine  the  equitable 
rights  of  the  parties,  (and  of  this  there  can  be  no  question,) 
and  if  the  evidence  shows  Typer  to  have  been  a  joint  occe- 
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pant  and  joint  owner  (or  in  other  words,  a  tenant  in  common,) 
with  Sooy  of  the  lots- and  improvements  thereon,  (and  of  this 
there  can  be  no  doubt,)  then  judgment  should  have  been  so 
prayed  for  in  her  petition. 

2.  The  court  failed  to  fully  find  the  essential  facts.  It  is 
essential  that  the  fin<}ing  upon  the  facts  be  explicit,  and  cover 
all  the  material  facts  in  the  case.  (20  How.  Pr.  282.)  The 
single  fact  found  by  the  court  is  not  sufficient  to  sustain  the 
judgment  rendered.  Three  principal  questions  of  fact  were 
raised  by  the  pleadings,  viz. :  1st,  Was  the  plaintift'  a  joint 
occupant  and  owner  with  the  defendant  of  said  lots  28  and  24 
on  the  6th  of  September  1872,  and  as  such  entitled  to  a  one* 
half  interest  in  that  property  and  in  the  property  accryiing  to 
it  under  the  contract  between  the  occupants  of  the  town-site 
and  the  town  company?  2d,  Was  the  property  in  question 
set  off  by  the  commissioners  to  the  defendant?  8d,  Did  the 
defendant  at  the  commencement  of  the  action  hold  the  legal 
title  to  any  of  said  property,  or  hold  any  proceeds  of  any  of 
said  property,  in  trust  for  the  plaintiff t  These  were  the  prin- 
cipal and  vital  questions  in  the  case  raised  by  the  pleadings. 
The  last  one  was  perhaps  a  mixed  question  of  law  and  fact, 
but  each  demanded  a  finding,  either  affirmative  or  negative. 
The  court  found  but  one  of  them,  and  that  one  the  least  im- 
portant Plaintiff  alleged  that  one  in  her  petition.  It  was 
one  of  her  complaints,  as  were  the  others.  The  two  most 
material  questions  were  not  covered  by  the  finding  of  the 
court,  and  yet  to  sustain  the  judgment  it  was  necessary  that  it 
should  have  found  both  of  them  in  the  negative.  Who  can 
tell  fi'om  the  finding  of  the  court  whether  the  plaintiff  had 
any  interest  in  the  property  which  the  commissioners  had  set 
off  to  the  defendant?  The  one  fact  found  by  the  court  might 
be  true,  was  true^  but  the  other  facts  alleged  might  also  be 
true,  and  she  might  be  entitled  to  all  she  prayed  for.  If  the 
court  had  found  all  the  facts,  no  doubt  they  would  all  have 
been  found  in  the  affirmative,  as  alleged  by  the  plaintiff.  We 
claim  therefore  that  the  single  fact  found  by  the  court  is  not 
sufficient  to  sustain  the  judgment,  and  that  the  judgment  is 
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therefore  erroneous.  (12  Cal.  125.)  In  the  case  of  Everett  v. 
Lusky  decided  recently  by  this  court,  (which  case  is  especially 
applicable  to  the  case  at  bar,)  this  court  use  the  following  lan- 
guage: ''  But  the  court  has  failed  to  fully  find  the  &ct8  of  the 
case.  Who  can  tell  from  the  foregoing  findings  where  the 
boundary  line  between  the  northeast  quarter  of  sea  9  and  the 
northwest  quarter  of  sec.  10  is,  or  who  can  tell  where  the  quar- 
ter-section corner  between  sections  9  and  10,  or  the  sectiou 
corner  between  sections  8,  4,  9  and  10  is  located?  ^Neither 
said  boundary  line,  nor  either  of  said  comers,  is  mentioned  in 
said  findings,  and  yet  the  location  of  this  boundary  line  and 
the  location  of  these  corners  are  really  the  only  contested 
questions  in  the  case.  Now  such  defective  findings  will 
hardly  sustain  a  judgment,  and  particularly  a  judgment 
against  the  plaintiff.  Such  judgment  could  be  sustained  only 
upon  a  finding  or  findings  establishing  in  efiect  that  mmt  of 
the  land  in  controversy  belongs  to  the  plaintiff.  Kow  the 
findings  in  this  case  do  not  establish  any  such  thing.  On  the 
contrary  they  may  all  be  strictly  true,  and  yet  the  plaintiff 
may  be  the  owner  of  every  foot  of  the  land  in  controversy." 
In  the  case  at  bar,  the  court  in  its  finding  says  nothing  about 
whether  the  plaintiff  bad  any  interest  in  the  property,  nor 
does  it  say  whether  the  defendant  held  any  of  the  property  or 
its  proceeds  in  trust  for  the  plaintiff;  and  yet  these  wiere  really 
the  only  contested  questions  in  the  case.  But  the  court  was 
possessed  with  a  mistaken  idea  that  the  plaintiff  had  not 
brought  the  right  kind  of  an  action;  that  she  could  not  treat 
the  defendant  as  a  trustee,  and  compel  him  to  convey  and  to 
account,  but  should  have  commenced  an  action  to  set  aside 
the  action  of  the  commissioners,  for  fraud;  hence  the  erro- 
neous conclusion  of  law.  But  the  judgment  of  the  court  is 
erroneous  even  upon  the  theory  that  the  conclusion  of  law 
was  correct  In  that  case  it  should  have  been  dismissed.  It 
is  apparent  that  error  was  committed  by  the  court  to  the 
prejudice  of  the  plaintiff;  and  if  an  error  has  been  committed 
which  may  possibly  have  prejudiced  the  appellant,  judgment 
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should  be  revereed.  20  N.  Y.  476;  19  K  Y.  299;  1  E.  D.  Smith, 
411;  19  Wend.  282;  2  Hall,  40. 

Samuel  Mahery  and  JRnggleSy  Scott  ^  Lyrm^  for  defendant'  in 
error,  submitted,  that  the  record  brought  to  this  court  does 
not  contain  any  motion  for  a  new  trial,  and  nothing  that 
would  indicate  there  ever  was  a  motion  for  a  new  trial  made 
or  filed,  except  the  following  clause:  ^^Kow  on  this  day  this 
cause  came  on  to  be  heard  on  the  motion  of  the  plaintiff  to 
set  aside  the  decision  of  the  court  rendered  this  day  in  said 
cause,  and  to  grant  a  new  trial,  and  'C^^  court  having  heard 
the  argument  of  the  counsel  does  overrule  said  motion,  to 
which  ruling  the  plaintiff  excepted  and  excepts."  And  there 
is  nothing  in  this  to  indicate  what  grounds  (if  any)  were 
alleged  in  said  motion  as  grounds  for  a  new  trial;  and  very 
likely  the  court  below  overruled  it  because  there  were  no 
grounds  stated,  or  because  if  any  were  stated  they  were 
wholly  insufficient,  or  on  account  of  its  informality;  for  it 
seems  from  the  recital  above  quoted,  that  it  was  a  motion  to 
set  aside  the  decision  of  the  court,  and  not  to  set  aside  any 
findings  of  fact  or  conclusion  of  law.  However  this  may  be, 
this  court  cannot  say  that  the  record  affirmatively  shows  that 
the  court  erred  in  overruling  the  same.  (12  Kas.  39;  17  Kas. 
518.)  And  this  being  so,  this  court  cannot  review  any  ruling 
of  the  court  below  made  at  or  during  the  trial,  nor  any  matter 
specified  as  a  ground  for  a  new  trial  in  §806  of  the  code, 
among  which  are  errors  of  law  occurring  at  the  trial,  and  duly 
excepted  to.  13  Eas.  269;  17  Kas.  316,  518.  Suppose  that 
portion  of  the  record  above  referred  to  was  not  before  this 
court:  could  this  court  say  from  what  remains,  to-wit,  the 
petition,  answer,  and  what  purports  to  contain  the  substance 
of  the  judgment  of  the  court,  that  the  court  below  erred  in  its 
judgment?  It  will  be  observed  that  there  is  nothing  to  show 
that  there  was  any  request  on  the  part  of  either  party  for  sep- 
arate findings  of  fact  or  conclusions  of  law,  and  there  is  noth- 
ing to  show  that  the  court  below  did  not  make  numerous 
findings  of  fact  and  conclusions  of  law,  all  of  which  might 
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have  been  conclusive  against  plaintiff  in  error,  and  without 
objection  or  exception  on  ber  part;  nor  is  there  anything  to 
show  that  the  judgment  in  the  case  was  based  on  the  finding 
and  conclusion  appearing  in  the  record.  And  even  to  these 
there  is  neither  objection  nor  exception,  but  only  a  general 
exception  to  the  ^^ order"  of  the  court  And  we  say  that  the 
court  did  not  err  in  rendering  a  judgment  for  the  defendant 
on  the  finding;  but  if  the  court  did  err,  how  is  this  court  to 
know  it?  There  is  nothing  in  the  record  that  this  court  can 
notice  that  discloses  that  the  plaintiff  could  by  any  possibility 
have  had  judgment  in  her  favor.  If  there  are  not  findings  of 
fact  sufficient  to  entitle  the  plaintiff  to  judgment,  then  of 
course  the  court  was  bound  to  render  judgment  on  such  find- 
ings in  favor  of  the  defendant.  (5  Eas.  663.)  It  might  have 
been  error  for  the  court  below  to  have  found  as  few  &ctB 
as  the  record  exhibits  if  the  plaintiff  had  requested  fuller  or 
additional  findings,  but  no  such  request  appears  in  the  record. 
Suppose  the  court,  after  looking  through  this  record,  should 
think  that  substantial  error  appears  prejudicial  to  plaintiff  in 
error,  what  will  the  court  do  with  the  case?  The  plaintiff  can- 
not have  a  new  ti^al,  because  she  has  not  asked  for  it  in  the 
court  below,  and  the  court  cannot  grant  a  new  trial  when  no 
application  has  been  made  for  one  in  the  court  below.  2  Eas. 
888;  5  Kas.  669. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  Plaintiff  brought  her  action  in  the  district 
court  of  Barton  county,  claiming  to  be  joint  owner  with  de- 
fendant of  certain  property  in  the  city  of  Great  Bend,  that 
the  latter  held  the  legal  title  thereto  in  trust  for  her,  and  ask- 
ing that  he  be  compelled  to  convey.  The  defendant  denied 
generally.  The  journal  entry  of  findings  and  judgment  reads 
as  follows: 

"The  court  after  hearing  the  testimony  of  the  witnesses, 
and  the  arguments  of  counsel,  and  being  fully  advised  in  the 
premises,  does  find  as  a  &ct,  that  the  Tots  in  question  were 
by  the  commissioners  set  off  to  E.  C.  Sooy;  and  as  a  condo- 
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non,  that  the  action  of  the  commisaioners  is  conclasive,  and 
cannot  be  set  aside  except  for  fraud,  and  then  only  by  a  direct 
proceeding  instituted  for  that  purpose.  It  is  considered  and 
adjudged  by  the  court,  that  the  said  defendant,  E.  0.  Sooy, 
have  judgment,"  etc. 

Now  while  the  record  gives  the  testimony  adduced  on  the 
trial,  and  states  that  a  motion  for  a  new  trial  was  overruled, 
it  does  not  contain  such  motion,  nor  state  the  grounds  upon 
which  it  was  based.  Hence  we  cannot  say  that  the  district 
court  erred  in  overruling  it;  {Fergiison  v.  Graves y  12  Kas.  89; 
Hover  r.  CochiaSy  17  Kas.  518;)  nor  inquire  into  any  errors 
alleged  to  have  been  committed  during  the  trial,  either  in  the 
admission  or  exclusion  of  testimony,  nor  into  the  sufl5ciency 
of  the  testimony  to  sustain  the  findings.  Ayres  v.  Oruniy  18 
Kas.  269;  Nesbit  v.  HineSy  17  Kas.  816;  Hover  v,  CockinSy  sapra. 
Upon  this  counsel  for  plaintiff  invoke  the  aid  of  the  case  of 
Everett  v.  Lusk^  recently  decided  by  this  court,  {antey  p.  196,) 
and  say,  that  the  fact  found  by  the  court  does  not  sustain  its 
conclusion  of  law,  and  therefore  does  not  warrant  a  judgment 
adversely  to  the  plaintiff;  that  the  court  did  not  fiad  upon  all 
the  issues  of  fact  tendered  by  the  pleadings;  that  if  it  had 
done  so,  the  findings  which  from  the  testimony  it  must  have 
made  would  have  compelled  a  judgment  for  plaintiff;  that 
the  facts  that  the  legal  title  to  said  lots  was  in  defendant,  and 
that  it  had  passed  to  him  by  the  award  of  the  commissioners, 
were  alleged  by  her  in  the  petition,  and  that  the  basis  of  her 
claim  was  the  fact  that  at  the  time  of  entering  the  town-site 
she  was  a  joint  occupant  of  the  lots  and  a  joint  owner  of  the 
improvements  thereon,  and  that  upon  these  matters  the  conrt 
made  no  findings.  In  other  words,  the  court  in  substance  held 
that  her  petition  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  that  in  this  it  erred;  that  the  error  is  appareht,  and 
the  exceptions  duly  preserved.  Counsel  have  in  this  framed 
an  argument  of  great  plausibility,  but  one  to  which,  neverthe- 
less, we  are  constrained  to  say  we  cannot  yield  our  assent 
And  first,  we  think  they  misunderstand  the  scope  of  the  de- 
cision in  Everett  v.  Jjusk.    There,  plaintiff  had  sued  to  recover 
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a  strip  of  land  in  the  possession  of  defendant,  and  which  was 
along  the  boundary  between  the  respective  tracts  of  plaintiff 
and  defendant,  and  belonged  wholly  to  plaintiff,  or  wholly  to 
defendant,  or  partly  to  each,  according  as  the  true  boundary 
line  ran.  Now  the  possession  being  wholly  in  the  defendant, 
the  finding  implied  that  plaintiff  was  entitled  to  part  of  the 
strip;  but  because  the  court  was  uncertain  as  to  the  exact 
boundary  line,  (or  in  other  words,  uncertain  how  much  of 
the  strip  plaintiff  was  entitled  to,)  it  rendered  judgment  in 
favor  of  defendant  for  all.  This  illustration  may  perhaps 
make  the  principle  clearer:  A.  sues  B.  for  $1,000.  The  court 
finds  that  A.  is  entitled  to  recover  an  amount  somewhere  be- 
tween $200  and  $600,  but  the  exact  figures  it  is  unable  to  give, 
and  therefore  renders  judgment  for  defendant  But  in  the 
case  at  bar  there  is  nothing  in  the  finding  of  fact  from  which 
any  implication  of  right  in  the  plaintiff  arises.  So  far  as  it 
goes  it  shows  only  right  in  the  defendant  Concede  that  it 
be,  as  counsel  contend,  not  conclusive  of  defendant's  title,  and 
that  it  is  a  fact  consistent  with  plaintiff's  rights,  yet  it  does 
not  tend  to  show  any  right  in  plaintiff,  and  only  supports 
defendant's  title.  So  that  there  was  clearly  no  6rror  in  ren- 
dering a  judgment  for  defendant  upon  the  fact  found.  But 
say  counsel,  the  conclusion  of  law  does  not  follow  from  the 
fact  found.  Concede  that,  and  it  would  be  simply  a  wrong 
reason  for  a  right  judgment 

But  again,  say  counsel,  there  were  other  facts  in  issue,  upon 
which  proof  was  offered,  and  upon  which  special  findings 
should  have  been  made.  But  no  special  findings  are  neces- 
sary unless  requested  by  the  parties,  or  one  of  them,  {Major  v. 
Major,  2  Kaa.  337;  Gen.  Stat  p.  684,  §290;)  and  no  request 
for  findings  appears  in  the  record— r no  exception  to  the  find- 
ing as  made,  no  motion  for  additional  findings,  and  no  appli- 
cation to  set  aside  the  judgment  for  lack  of  findings  on  all  the 
matters  in  issue.  Hence  it  is  impossible  to  say  that  the  court 
erred  in  not  making  further  findings.  It  may  have  found 
upon  the  only  matter  upon  which  a  special  finding  was  asked. 
What  it  might  have  found  upon  the  other  matters  concerning 
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which  teetimonj  was  offered,  we  cannot  telL  There  was  tes- 
timony on  both  sides.  Reduced  to  writing,  it  may  appear  to 
us  to  preponderate  in  one  direction;  when  heard  from  the 
lips  of  living  witnesses,  it  may  have  led  the  mind  of  the  dis- 
trict court  in  the  other  direction.  But  be  that  as  it  may,  as  was 
said  in  the  case  from  2  Kas.  supra^ ''  it  is  only  errors  apparent 
upon  the  record,  that  this  court  can  take  cognizance  of,  and 
those  are  errors  of  law.  We  cannot  retry  the  case  upon  its 
merits."  It  is  useless  therefore  for  us  to  speculate  as  to  the 
conclusion  to  which  the  testimony  might  lead  us  in  those 
matters.  If  counsel  desired  to  have  them  presented  for  ex- 
amination here,  they  should  have  asked  special  findings;  and 
the  court  would  then  have  made  such  findings,  or  they  could 
have  alleged  error  in  its  refusal  to  find.  While  it  may  be, 
that  if  the  case  came  before  us  for  review  upon  the  testimony, 
as  under  the  old  practice  chancery  cases  went  up  on  appeal,  we 
should  come  to  a  different  conclusion  as  to  the  rights  of  the 
respective  parties,  yet,  as  the  record  stands,  we  see  no  error  oi 
which  the  plaintiff  can  avail  herself,  and  the  judgment  will 
have  to  be  affirmed. 
All  the  Justices  concurring. 


Rupus  B.  Waitb  v.  Gborgb  W.  Ballou. 

UsoBious  Intbrmt;  Ir^uncHon  to  Prevent  ColUction,  Where  a  person  in  bor- 
rowing money  agrees  to  pay  usurious  interest,  and  thereafter  he  pays  the 
principal  of  the  loan  with  legal  interest,  and  does  and  pays  all  that  either 
law  or  equity  would  require  that  he  should 'do  or  pay,  equity  will  inter- 
fere»  upon  a  proper  application,  to  prevent  the  collection  of  the  osurious 
interest 

Mrror  from  CowUy  District  OourL 

Injuhctioh,  hrought  by  BaUxni^  as  plaintiff.  The  district 
judge,  on  the  6th  of  July  1876,  at  chambers,  granted  a  tem- 
porary injunction,  restraining  defendant  WaUe  from  proceeding 
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to  enforce  certain  mortgagee.    From  such  order  Waiie  oppeaUi 
and  brings  the  case  here  on  error. 

PtrycTj  Kager  ^  PryoVy  for  plaintiff  in  error. 
Hackney  ^  McDonald^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  This  was  an  action  brought  to  set  aside  and 
cancel  two  certain  promissory  notes  and  certain  mortgages 
made  to  secure  the  same.  These  notes  and  mortgages  were  all 
made  by  Ballou,  and  given  to  Waite,  defendant  Ballon,  as 
plaintiff,  asked  for  and  obtained  a  temporary  injunction,  or 
perhaps  more  properly  speaking,  two  temporary  injunctions, 
restraining  the  defendant  in  the  meantime  from  selling  or  dis- 
posing of  said  notes,  and  from  selling  or  disposing  of  or  inter- 
fering with  the  mortgaged  property.  These  injunctions  were 
granted  originally  by  the  judge  of  the  probate  court — the  first 
one  upon  the  original  petition  filed  in  the  case,  and  the  second 
one  upon  an  amended  petition.  Afl;erward  the  defendant 
moved  to  dissolve  these  injunctions,  and  the  motion  was  heard 
before  the  judge  of  the  district  court,  at  chambers.  The  mo- 
tion was  heard  upon  the  original  petition,  the  amended  peti- 
tion, and  such  affidavits  as  were  presented  by  the  parties 
respectively.  The  plaintiff's  claim,  which  he  attempted  to 
show  by  said  petitions  and  affidavits,  was,  that  said  promissory 
notes  were  given  wholly  for  usurious  interest,  and  that  there 
was  no  other  or  different  consideration  therefor.  He  claims 
that  the  defendant  loaned  him  money,  that  he  gave  certain 
other  promissory  notes  for  the  principal  of  the  loan,  with  legal 
interest,  and  that  he  gave  these  notes  in  suit  merely  for  the 
usurious  interest  agreed  to  be  given  On  such  loan.  He  also 
claims  that  before  commencing  this  action  he  paid  all  the  prin- 
cipal of  said  loan,  with  legal  interest  thereon,  and  that  he  fully 
paid,  satisfied,  and  discharged  all  notes  and  other  instruments 
given  on  said  loan,  except  merely  these  two  notes  with  the 
mortgages  made  to  secure  them,  which  two  notes  and  mort- 
gages were  given  wholly  for  usurious  interest     The  jaiif^ 
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below  decided  the  eaid  motion  of  defendant  upon  the  theory 
that  these  claims  of  the  plaintiff  were  all  true;  and,  as  the 
evidence  given  on  the  hearing  of  the  motion  seems  to  sustain 
these  claims,  we  must  decide  the  question  upon  the  same 
theory.  The  following  is  the  decision  and  order  of  the  judge 
below  on  the  hearing  of  this  motion,  to- wit: 

{Ooitrt^  and  Tttfe.)  "The  court,  after  mature  deliberation,  is 
of  the  opinion  that  the  said  defendant  ought  not  to  be  per- 
mitted to  dispose  of  or  interfere  with  the  property  mentioned 
in  the  amended  petition  of  the  plaintiff  in  the  above  action 
until  the  same  can  be  legally  investigated.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court,  that  the  said  de- 
fendant be  and  he  is  hereby  ordered  to  refrain  from  taking, 
selling,  molesting,  or  in  any  manner  whatever  interfering  wim 
the  property  mentioned  in  the  amended  petition  filed  in  the 
above  cause,  or  any  part  thereof,  and  that  this  order  stand 
until  the  further  order  of  this  court.*' 

At  the  time  this  order  was  made  the  defendant  was  adver- 
tising to  sell  the  personal  property  under  the  chattel  mortgage, 
and  had  commenced  an  action  to  foreclose  the  real-estate  mort- 
gage. This  order  was  probably  intended  by  the  judge  of  the 
district  court  to  take  the  place  of  and  supersede  the  orders 
made  by  the  judge  of  the  probate  court.  Hence  it  will  only 
be  necessary  for  us  to  determine  whether  this  order  is  correct, 
or  not.  We  think  it  is  correct.  Unquestionably  it  is  correct 
so  far  as  it  restrains  the  sale  of  the  personal  property;  for  what 
other  adequate  remedy  would  the  plaintiff  have?  But  we 
think  it  is  correct  in  every  other  particular.  Equity  always 
interfered  to  prevent  the  collection  of  usurious  interest  where 
the  plaintiff  himself  had  previously  done  equity.  (2  Joyce  on 
Injunctions,  1205,  et  seq.;  Hilliard  on  Injunctions,  888;  High 
on  Injunctions,  §§703  to  706.)  In  this  case  the  plaintiff  did 
full  equity  before  commencing  this  action.  He  did  everything 
and  paid  everything  that  the  defendant  had  any  right  to  claim, 
either  in  law  or  equity,  that  he  should  do  or  pay. 

The  order  of  the  judge  of  the  court  below  will  be  afiirmed. 

All  the  Justices  concurring. 
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Georgb  Opdtkb  v.  Gborgb  a.  Crawford  et  oL 

Tax  Lien;  Piuority;  Payment  from  Proceedt  of  Sale;  Foredoaure  of  Morl^tge. 
In  an  action  on  a  promissory  note  and  a  real-estate  mortgage,  where 
there  are  taxes  dae  on  the  mortgaged  property,  the  oourt  shoald,  on  the 
application  of  the  plaintiff,  in  rendering  the  judgment  on  the  note  and 
mortgage,  order  that  the  taxes  due  on  such  mortgaged  property  be  first 
paid  out  of  the  proceeds  of  the  sale  of  such  mortgaged  property.  {Stan- 
difi  V.  NdrUm,  11-218;  Sharp  v.  Barker,  11-371;  Brown  v.  Evarn,  16-^; 
WaUerson  v,Devoe,  l^22Z;  Alexander  v.  Skonyo,  20-70S;  Seaman  9. Htgaker^ 
21-263;  Reading  v.  Wier,  29-429, 430;  Ins.  Co.  v.  Swayu,  30-122.] 

Error  from  Bourbon  District  Court. 
FoREGLOSURB  of  mortgage,  brought  by  Opdyke.  The  de- 
fendants were  George  A.  Orawfordy  St.  Louis  Mutual  Life  In- 
surance Company,  Risden  Owen,  Ira  D.  Bronson,  Hapgood  k 
Co.,  James  Hart,  and  R.  &  J.  S.  McCord.  The  mortgage  was 
given  in  July  1871,  and  the  mortgaged  property  consisted  of 
four  unimproved  lots  in  the  city  of  Fort  Scott.  Crawford  was 
the  mortgagor.  The  other  defendants  were  incumbrancers 
subsequent  to  the  mortgage-lien  in  favor  of  Opdyke.  Trial  at 
May  Term  1876.  The  court  found  the  liens  on  the  mortgaged 
property,  and  the  priority  thereof,  as  follows:  Ist,  the  mort- 
gage-lien in  favor  of  Opdyke;  2d,  a  mortgage-lien  in  favor  of 
the  St.  Louis  Mutual  Life  Insurance  Company;  Sd,  a  judgment- 
lien  in  favor  of  Owen ;  4th,  a  judgment-lien  in  favor  of  Bron- 
son; 5th,  judgment-liens  in  fevor  of  Hapgood  &  Co.,  Hart, 
and  McCords.  The  amount  of  Opdyke^s  lien  was  $3,5p7,  for 
which  a  personal  judgment  was  entered  against  Crawford^  and 
a  decree  made  foreclosing  the  mortgage  held  by  Opdyke^  di- 
recting a  sale  of  the  mortgaged  premises,  and  ordering  that 
"  out  of  the  proceeds  of  said  sale  the  costs  of  the  action  and 
of  making  sale  shall  be  first  paid,  and  the  remainder  thereof 
shall  be  applied  to  the  payment  of  the  plaintiff's  judgment 
herein,  and  the  residue  thereof,  if  any  there  be,  shall  be  brought 
into  court,  to  abide  the  further  order  of  this  court."  Before  the 
final  decree  was  entered,  Opdyke  asked  the  court  to  ascertain 
and  find  the  amount  of  unpaid  taxes  and  asBessments  on  the 
mortgaged  premises,  and  to  order  and  direct  that  each  taxes 
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and  assessmentB  be  first  paid  out  of  the  proceeds  of  the  sale; 
and  to  this  end,  plaintiff  offered  testimony  showing  that  since 
the  date  of  his  mortgage  "  the  property  has  been  subjected  to 
McAdam  assessments  and  general  and  sidewalk  taxes,  which 
with  penalty  and  interest  amount  to  (2,510,  which  sum  re- 
mains as  a  lien  upon  said  property,  as  shown  by  the  books  of 
the  county  treasurer;  that  said  property  could  not  now  be  ap- 
praised for  over  $8,800;  that  because  of  said  taxes  and  assess- 
ments, and  the  mortgage  and  judgment-liens  thereon,  the 
mortgaged  premises  would  not  be  purchased  by  any  person 
other  than  the  plaintiff, '^  and  submitted  that  under  the  find- 
ings already  made,  and  the  proposed  decree  thereon,  the  plain- 
tiff would  be  compelled  to  pay  two-thirds  the  appraised  value, 
($2,584,)  and  then  be  compelled  to  pay  said  sum  of  $2,510  for 
taxes  and  assessments  due  thereon,  to  protect  his  title  under 
the  decree.  The  court  refused  to  make  any  finding  as  to  the 
taxes  and  assessments,  and  refased  to  decree  that  the  taxes 
and  assessments  be  first  paid  from  the  proceeds  of  the  sale. 
Opdyke  excepted  to  such  refusal,  and  brings  the  case  here. 
(The  plaintiff  in  his  peijition  for  foreclosure  had  alleged  the 
amount  due  upon  the  lots  for  taxes  and  assessments,  and  the 
bidding-in  of  the  property  by  the  county  at  tax  sale,  and 
prayed  for  general  equitable  relief.) 

Eugene  Jl  Warey  for  plaintiff  in  error: 

The  gist  of  this  case  I  suppose  to  be  contained  in  the  follow- 
ing proposition:  Suppose  a  mortgage  creditor  obtains  judg- 
ment for  $8,500,  and  upon  a  special  execution  levies  upon  the 
mortgaged  property  worth  $8,000,  upon  which  property  $2,500 
of  taxes  are  due :  tiie  property  must  sell  for  not  less  than  two- 
thirds  of  its  value;  consequently,  if  the  rule  of  the  court  be- 
low is  correct,  first,  no  outsider  wfl  buy;  second,  the  plaintiff 
must  buy;  third,  he  must  pay  at  least  $4,500  for  the  property. 
It  is  no  answer  to  say  that  the  plaintiff  might  pay  off'  these 
taxes  before  trial,  and  have  them  included  in  the  judgment. 
A  suitor  has  a  right  to  justice  without  buying  it.  It  is  not 
justice  to  compel  a  plaintiff  to  raise  money  and  pay  his  debt- 
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or'd  debts,  to  be  paid  back  at  seven  per  cent,  interest,  when 
the  debtor  gets  tired  of  litigation,  and  netting  the  debtor  43 
per  cent,  profit  in  the^ meantime,  (that  being  the  difference  be- 
tween the  two  rates  of  interest)  The  case  of  Wilson  v.  Mc- 
Kenna^  52  111.  48,  is  in  point,  that  a  suitor  is  not  compelled  to 
purchase  justice  in  such  a  way.  The  propriety  and  justice  of 
paying  taxes  and  assessments  out  of  the  proceeds  of  sale  was 
recognized  by  Chancellor  Kent  in  1820;  4  Johns.  Ch.  S42. 
In  2  Edw.  Ch.  (N.  Y.)  681,  a  mortgage  was  foreclosed  and 
land  directed  to  be  sold.  It  did  not  sell  for  over  two  years. 
In  the  meantime  large  amounts  of  taxes  and  assessments  be- 
came due.  The  plaintiff  paid  them  and  was  reimbursed  from 
the  proceeds.  The  New  York  rule  in  these  cases  is  well  illus- 
trated in  Easton  v.  Pickersgilly  56  N.  Y.,  which  shows  that  the 
payment  of  taxes  and  assessments  from  the  proceeds  is  a  long- 
established  custom.  In  Cord  v.  Southwell^  16  Wis.  211,  the 
court  below  ordered  the  liens  of  taxes  and  assessments  to  be 
paid  from  the  proceeds.  The  point  was  raised,  and  the  su- 
preme court  decided  that  the  order  was  proper.  A  recent  case 
is  found  in  Tuck  v.  Calverij  83  Md.  209,  which  says  that  when 
land  is  sold  under  decree  in  equity,  the  taxes  must  be  first  sat- 
isfied from  the  proceeds.  In  the  case  at  bar,  it  is  evident  that 
the  property  never  would  sell  to  an  outside  purchaser,  because 
he  would  have  to  pay  more  for  the  property  than  it  was  worth. 
This  fact  was  brought  to  the  knowledge  of  the  court;  and  the 
point  was  appreciated  by  the  court,  and  commented  upon  by 
the  court.  Now,  it  is  a  well-known  rule  of  equity  jurisdiction, 
that  when  a  court  of  equity  takes  charge  of  a  case,  it  forever 
keeps  control  of  it  until  complete  justice  has  been  done,  and 
draws  to  itself  every  incidental  power  necessary  to  carry  out 
its  decrees.  Imagine  an  equity  court  decreeing  land  to  be  sold, 
and  being  unable  to  get  it  off  its  hands,  although  buyers  stood 
around  ready  to  pay  the  full  value  of  the  property!  The  cred- 
itor standing  before  the  court,  languishing  for  his  money!  the 
debtor,  owning  land  subject  to  sale!  the  buyers,  Willing  to 
give  $8,000  for  three  thousand  dollars  worth  of  property;  and 
the  court  powerless!    All  at  once  a  bright  idea  strikes  the 
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court,  and  it  suggests,  ^^  some  one  might  buy  it,  and  pay  the 
taxes  too."  Might  pay  ^5,500  for  three  thousand  dollars 
worth  of  property!  Breathes  there  a  man  with  soul  so  dead, 
as  to  think  Kansas  contains  so  phenomenal  a  buyer!  aud  must 
we  wait  until  he  comes  t  The  court  as  a  court  of  equity  had 
the  right  to  make  the  order  we  asked  for,  and  to  incorporate 
it  into  the  decree;  and  to  refuse  to  do  so  was  error. 

Hill  ^  SaUee^  C.  0.  French^  and  McComas  f  MeKdghan^  for 
defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  on  a  promissory  note  and 
a  real-estate  mortgage.  A  personal  judgment  was  rendered  in 
favor  of  the  plaintiff,  Oeorge  Opdyke,  against  the  defendant 
Crawford  for  the  sum  of  $8,507,  and  the  mortgaged  property 
was  ordered  to  be  sold  to  satisfy  this  personal  judgment  At 
the  time  this  judgment  was  rendered  there  were  taxes  due  on 
said  mortgaged  property  amounting  to  $2,510,  and  the  prop- 
erty itself  was  not  worth  more  than  $3,800.  The  plaintiff 
asked  that  the  mortgaged  property  be  sold  in  accordance  with 
law,  that  the  taxes  be  first  paid  out  of  t)xe  proceeds  thereof, 
and  that  the  balance  of  the  proceeds,  if  any,  should  then  be 
applied  in  part  payment  of  the  plaintiff's  said  personal  judg- 
ment. But  the  court  refused,  and  rendered  judgment  as  above 
mentioned.  Under  this  judgment,  and  indeed  under  any  judg- 
ment which  might  legally  have  been  rendered,  the  property 
should  first  be  appraised  and  then  not  sold  for  less  than  two- 
thirds  of  its  appraised  value.  The  only  question  now  to  be 
considered  is,  whether  the  court  below  erred  in  refusing  to  ren- 
der the  judgment  as  asked  for  by  the  plaintiff  We  think  it 
erred.  Taxes  are  always  a  lien  upon  the  real  estate  upon 
which  they  are  imposed,  and  are  always  prior  and  paramount 
to  any  other  lien  or  incumbrance.  And  courts  of  equity,  in 
the  foreclosure  of  mortgages,  always  have  the  power  to  ascer- 
tain what  are  liens  upon  the  mortgaged  property,  to  determine 
their  priority,  and  to  order  that  such  liens  be  discharged  out 
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of  the  proceeds  of  the  sale  of  such  real  estate  in  accordanoe 
with  their  priority.  (See  authorities  cited  by  coansel  for  plain- 
tiff in  error.)  In  this  state  a  bolder  of  a  mortgage  has  two 
remedies:  firaty  he  may  paj  the  taxes^  and  then  recover  them 
back  from  the  mortgagor,  or  have  them  included  in  the  judg- 
ment rendered  in  his  favor  on  foreclosure;  or,  second^  he,  as 
well  as  the  mortgagor,  may  neglect  to  pay  the  taxes,  and  then 
he  may  have  the  amount  thereof  paid  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  property  on  foreclosure.  The  stat- 
utes upon  this  subject  read  as  follows  : 

^<  Id  cases  where  lands  are  mortgaged,  if  the  mortgagor  fails 
or  neglects  to  pay  the  taxes,  or  in  case  said  mortgagor  permits 
any  land  so  mortgaged  to  be  sold  for  any  taxes,  the  mortgagee 
may  pay  said  taxes,  or  redeem  any  land  so  sold  for  taxes.  And 
on  the  payment  of  any  such  mortgage,  or  in  the  action  to  en- 
force the  same,  such  mortgagee  may  demand  the  taxes  so  paid^ 
with  interest  thereon  at  the  rate  of  twelve  per  cent  per  an- 
num, or  include  them  in  any  judgment  rendered  on  the  mort- 
gage; and  any  taxes  so  paid  by  any  mortgagee  shall  be  a  lien 
on  such  land  so  m6rtgaged  until  the  same  be  paid." — (Laws  of 
1876,  page  97,  §148;  Gen.  Stat,  of  1868,  page  1062,  §135.) 

"Whenever  any  lands  so  held  by  tenants-in-common,  shall 
be  sold  upon  proceedings  in  partition,  or  shall  be  taken  by  the 
election  of  any  parties  to  such  proceedings,  or  where  any  real 
estate  shall  be  sola  at  judicial  sale^  or  by  administrators,  exeoators, 
guardians,  or  trustees,  the  court  •shiftll  order  all  taxes  and  pen- 
alties thereon  against  such  lands  to  be  discharged  out  of  the 
proceeds  of  such  sale." — (Laws  of  1876,  page  70,  §56;  Gen. 
Stat  of  1868,  page  1084,  §40.) 

And  as  sustaining  the  rule  above  stated,  see  Ketchum  v.  FHtcheSf 
18  Ohio  St  201;  Tuck  v.  Calvert,  88  Md.  210, 224,  225;  EasUm 
V,  Pickersgilly  56  N.  Y.  810;  Broum  v.  Evans,  15  Kas.  88,  92,  93. 

The  judgment  of  the  court  below  will  be  modified,  so  that 
taxes  due  on  the  mortgaged  property  may  first  be  paid  out  of 
the  proceeds  of  the  sale  of  such  property.  In  every  other  re- 
spect the  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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10  KAK.  9,  HBFLET  ▼.  BAKSB 

Trespani  qnare  olavaum  fapesit—JPossesflovy  aotion*— Cited  in  Wilkins  v. 
Lee,  73  Kan.  321,  85  Pac  140,  l^olding  that  trespass  guare  clansiun  fregit  is  a 
possessory  action,  based  on  the  disturbance  of  the  possession. 

Cited  in  note  in  85  Am.  Dec.  322,  on  remedies  for  injuiies  to  real  estate  lield 
adversely;  in  30  !«.  R.  A.  (N.  S.)  262,  on  necessity  and  character  of  title  or 
possession  to  sustain  action  of  trespass. 

Exemplary  dam myu^WhrnMi  reooT<eva1ila^<-Cited  in  Wilson  t.  Vaughn,  23 
Fed.  229,  holding  that  a  willful  refusal  to  obey  a  writ  of  mandamus  requiring  the 
levying  of  a  tax  to  pay  a  judgment  entitled  the  judgment  creditor  to  punitive 
damages,  although  his  actual  damages  were  nominal;  City  of  Parsons  v.  Lindsay, 
26  Kan.  426,  holding  that  exemplai;y  damages  were  not  recoverable  for  negligence, 
where  it  was  not  so  gross  aa  to  amount  to  wantonness;  Cady  v.  Case,  45  Kan. 
733,  26  Pac.  448,  holding  that  exemplary  damages  are  recoverable  where  elements 
of  fraud,  malice,  gross  negligence,  or  oppression  mingle  in  the  controversy. 

Cited  in  notes  in  27  Am.  Dec.  687,  689;  50  Am.  Dec.  768— as  to  when  exemplary 
damages  are  allowable. 

10  KAN.  13,  mBKB  ▼.  PATKIE 

Appeal  and  error— ReTiew  of  ertdenee.— Cited  In  Union  Pac.  Ry.  Co.  v. 
Diehl,  33  Kan.  422,  6  Pac  566,  holding  that  a  verdict  on  conflicting  evidence, 
which  has  been  approved  by  the  trial  court,  will  not  be  disturbed  by  the  Supreme 
Court,  although  apparently  against  the  preponderance  of  the  evidence. 

10  KAK.  16,  ABSI.es  ▼.  BBAHSFIEXJO 

Minors— PeriOBal  injuries— Damages— Iioss  of  eaminc^.^-Cited  !n  Far- 
rar  y.  Wheeler,  145  Fed.  482,  75  C.  C.  A.  886,  holding  that  a  minor,  suing  for 
personal  injuries,  could  not  recover  for  loss  of  earnings  dnrlng  minority,  where 
his  father  had  not  waived  his  right  to  the  minor's  services. 

Cited  in  note  in  6  L.  K.  A.  (N.  S.)  563,  on  right  of  infant  to  recover  for  loss 
of  services  or  diminished  earning  capacity,  during  minority,  f^om  personal  in- 
jury. 

V.19  K.NOTEB— 1 
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19  KAH.  23,  GRIFFITH  t.  WATSOH 

Tax— Assesnaent— Reoessity  of  aotioed— Cited  in  Dykes  y.  Lockwood  Mtg. 
Co.,  57  Kan.  416,  46  Pac.  711,  holding  that  omitted  property  cannot  be  entered 
on  the  tax  rolls  without  notice  to  the  taxpayer;  Topeka  City  Ry.  Co.  y.  Roberts, 
45  Kan.  360,  25  Pac.  854,  holding  that  the  collation  of  a  tax  assessed  without 
notice  would  be  enjoined. 

Same— PlAoe  of  assessments— Cited  in  note  in  56  Am.  Dec  527,  528,  on  place 
for  taxation  of  property. 

Same— On  oreditsv— Cited  in  note  in  74  Am.  Dec.  05,  on  taxation  of  credits. 

Same— BestralnlnB  oolleotion.— Cited  m  Bardrick  v.  Dillon,  7  OkL  535,  54 
Pac.  785,  holding  that  the  collection  of  a  tax  invalid  in  part  will  be  enjoined, 
where  the  complaining  party  pays  or  tenders  the  valid  part. 

19  KAK.  28»  STATE  t.  BOHAN 

Bills  of  ezoeptions— Time  for  fllins<^-Cited  in  State  v.  Schoenewald,  2i> 
E:an.  288;  Scott  v.  McKinstry,  27  Kan.  162;  SUte  v.  Smith,  38  Kan.  194,  16 
Pac.  254;  Martin  v.  Southern  Kansas  Ry.  Co.,  51  Kan.  162.  32  Pac.  901— holding 
that  bills  of  exception  filed  after  the  term  were  no  part  of  the  record;  State  v. 
Burrows,  33  Kan.  10,  5  Pac.  449,  holding  that  a  bill  of  exceptions  to  a  decision  in 
vacation  allowed  19  days  after  the  decision  could  not  be  considered;  Powers  t. 
McCue,  48  Kan.  477,  29  Pac.  686,  holding  that  a  trial  Judge  would  not  be  com- 
pelled by  mandamus  to  settle  and  sign  a  bill  of  exceptions  after  the  term. 

Same— Beqnisites.— Cited  in  Atchison  &  N.  R.  Co.  v.  Wagner,  19  Kan.  335. 
holding  that  a  skeleton  bill  of  exceptions  containing  blanks  when  signed,  with 
directions  to  the  clerk  to  insert  the  evidence,  would  not  be  considered;  Whitzell 
V.  Forgler,  30  Kan.  525,  1  Pac.  823,  holding  that  a  bill  of  exceptions,  signed  in  the 
absence  of  a  justice  of  the  peace  by  his  clerk,  was  a  nullity;  Bruce  v.  Casey- 
Swasey  Co.,  13  Okl.  554,  75  Pac.  280,  holding  that  a  bill  of  exceptions,  not  shown 
to  have  been  filed,  was  not  a  part  of  the  record. 

Record  on  appeal— WHat  oonstitntes.— Cited  in  Re  Norris,  60  Elan.  649, 
57  Pac.  528,  holding  that  the  stenographer's  notes  of  the  testimony,  not  embodied 
in  a  bill  of  exceptions  or  case-made,  and  certified  only  by  the  clerk,  and  not  bj 
the  trial  judge,  could  not  be  regarded  as  a  part  of  the  record. 

Same— Omissions— Cure.— Cited  in  Parker  v.  Remington  Sewing-Mach.  Ca. 
24  Kan.  31,  holding  that  omissions  in  the  case-made  could  not  be  cured  by  a 
subsequent  stipulation  of  counsel. 

Terms  of  oonrt— Termination^— Adjonmments^— Cited  in  State  v.  Hargis, 
84  Kan.  150,  113  Pac.  401,  holding  that  a  term  of  court  continues  until  ad- 
journed sine  die,  and  is  not  terminated  by  a  failure  to  reconvene  on  an  adjourned 
day. 

Venne—Ohanse—Prejndiee.— Cited  in  State  v.  Qrinstead,  62  Kan.  593, 
64  Pac.  49,  holding  that  proof  that  defendant  was  prejudiced  against  the  trial  judge 
and  had  published  libelous  articles  concerning  him  did  not  establish  prejudice  on 
the  part  of  the  judge,  entitling  defendant  to  a  change  of  venae;  State  ▼.  Morri- 
son, 67  Kan.  144,  72  Pac.  554;  State  v.  Tawney,  81  Kan.  162,  105  Pac  218,  135 
Am.  St.  Rep.  355— holding  that  a  trial  judge's  belief  in  accused's  guilt  did  not 
constitute  such  prejudice  as  disqualified  him;  State  v.  Parmenter,  70  Kan.  513, 
79  Pac.  123;  State  v.  Tawney,  83  Kan.  603,  112  Pac  161— holding  that  errors 
of  judgment  on  legal  questions  in  a  case  do  not  show  prejudice  on  the  part  of 
the  judge;  In  re  Smith,  73  Kan.  743,  85  Pac.  584,  holding  that,  ¥^ere  the  only 
evidence  of  prejudice  on  the  part  of  the  judge  was  a  party's  affidavit  that  he  be- 
lieved the  judge  was  prejudiced,  the  motion  for  a  change  of  venue  was  properly 
denied. 
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JwroTi'  IMgqwmicfttlf  ^B<¥liriF^iflBdTin  State  r.  BaMwiiif  36 -Kan.  1, 
12  Poc  318»  holding  that  the  trial  eoiirtf 8  finding  on  eonflicting  .endonce  that 
jurors  were  not  disqualified,  as  having  expressed  opinions,  was  coaclusiTe. 

Homicide— Salf«defeaLse.^-Cited  in  State  v.  Keefe,  54  Kan.  197,  38  Pac.  302, 
holding  that  an  instriiction  on  self-defense,  reqoiriag  defendant  to  ase  the  same 
care,  eifoit;  and  precaution  as  would  have  been  exercised  by  an  ordinarily  pru- 
dent man,  was  erroneous;  State  v.  Clark,  69  Kan.  676,  77  Pac.  287,  holding  that 
whether  there  was  sufficient  cause  to  produce  sueh  psssion  on  the  part  of  ac- 
cused as  would  reduce  a  homicide  to  manslaQghter  was  a  question  for  the  Jury; 
State  y.  Keehn,  86  Kan.  766,  118  Pac.  861,  holdtaig  that,  where  the  instructions 
on  self-defense  as  a  whole  were  correct,  isolated  sentences  apparently  requiring 
actual  necessity  for  the  killing  did  not  constitute  error;  Price  v*  State,  1  OkL 
Or.  368,  98  Pac.  447,  holding  that  an  instruction  on  self-defense  was  erroneous, 
because  it  did  not  authorise  accused  to  act  on  the  appearance  of  danger  from 
his  standpoint;  Biahaifey  t.  Territoiy,  11  Okl.  213,  66  Pac.  842,  holding  that  a 
person  acting  in  self-defense  under  an  honest  conviction  of  danger.  Induced  by 
reasonable  evidence,  is  not  criminally  liable,  although  mistaken  as  to  the  extent 
of  the  actual  danger. 

Cited  in  note  in  3  U  B.  A.  (N.  &)  687,  642,  647,  on  standpoint  for  determining 
danger  and  necessity  to  kill  in  self-defense. 

19  ,KAH.  67,  D ARROW  t.  SCUIXIK 

Mortgrnses— ProTisioB  for  aeoeleratioB— Effeet.^-Cited  in  Snyder  v.  Mil- 
ler, 71  Kan.  410,  80  Pac.  970,  69  L.  R.  A.  260,  114  Am.  St  Rep.  488,  holding 
that  und^  a  mortgage  containing  an  acceleration  clause  the  statute  of  limita- 
tions ran  against  the  whole  debt  from  the  first  default;  Kansas  Loan  &  Trust 
Co.  V.  Gill,  2  Kan.  App.  488,  43  Pac.  991,  holding  that  under  an  acceleration 
clause  in  a  mortgage  the  mortgagee  had  a  right  to  declare  the  whole  sum  due  on 
default  in  payment  of  interest. 

Sam^— GonstviiiiiB  note  and  mortsase  toBether.— Cited  in  Cabbell  v. 
Knote,  2  Kan.  App.  68,  43  Pac.  309,  holding  that  a  note  and  mortgage  must  be 
construed  together,  and  where  the  mortgage  was  made  in  a  representative  capac- 
ity the  signers  were  not  individually  liable,  although  the  note  was  signed  individu- 
ally; Wistrand  v.  Parker,  7  Kan.  App.  562,  52  Pac.  59,  holding  that  a  reference 
in  a  note  to  a  mortgage  by  which  it  was  secured  and  to  an  acceleration  clause 
therein  rendered  the  note  nonnegotiable. 

19  KAK.  60,  GERMAN  SAV.  BANK  t.  W17I.FEKI7HI.ER 

Cited  in  Sargent  v.  Kansas  Midland  R.  Co.,  48  Kan.  672,  29  Pac.  1063. 

Bank  oAeers—K]iowledBe-»Presn]iiptio]i.— Cited  in  First  Nat.  Bank  of 
Ft  Scott  V.  ITrake,  29  Kan.  811,  44  Am.  Rep.  646,  holding  that  while,  as  to 
third  persons,  bank  directors  are  presumed  to  know  its  condition,  ratification  of  a 
misappropriation  of  money  by  the  cashier  cannot  be  predicated  on  such  presumed 
knowledge;  State  v.  Myers,  54  Kan.  206,  38  Pac.  296,  holding  that  a  bank  otB- 
cer's  criminal  liability  for  knowingly  receiving  deposita  after  the  bank  is  insolvent 
cannot  be  based  on  presumed  knowledge  from  the  mere  fact  that  he  is  an  officer. 

Corporations— Pnreli aslwg  own  stook.— Cited  in  Kassler  v.  Kyle,  28  Colo. 
374,  65  Pac.  34;  Bridgens  v.  Dollar  Sav.  Bank  of  Kansas  City,  Mo.,  66  Fed.  9; 
State  Bank  of  Chatham,  N.  Y.,  v.  Hutchinson,  62  KaiL  9,  61  Pac.  443~as  to  the 
lack  of  power  in  a  bank  to  purchase  its  own  stock;  Abeles  v.  Cochran,  22  Kan. 
405,  31  Am.  Rep.  194,  holding  that  the  law  does  not  give  directors  of  a  bank 
authority  to  purchase  its  stock  for  the  bank. 

Cited  in  notes  in  61  K  B.  A.  626,  632;  33  Am.  St.  Rep.  344,  345— on  power  of 
corporation  to  purchase  ita  own  stock;  in  2  L.  R.  A.  (N.  S.)  130,  on  corpora- 
tion's purohase  of  own  stock  as  fraudulent  conveyance. 
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AaaM«— Covporate  ■to<l»"*Tw«gf#iP»  WiNtti  Oittd  In  Via  I>tmarlc  t.  Ba- 
roM,  62  KuL  779,  35  Pac  796,  hoMitiflr  that  as  a  geaecal  rale  a  bona  fide  tzasafer 
of  corporate  shares  terminates  the  transferror's  liaUlity,  either  to  the  company  or 
credttors. 

If ecU^nee  mt  e«rp<wate  dlvaatasa^-Oited  m  note  in  17  Am.  St.  Bep.  100, 
on  liability  of  corporate  directors  for  negligence. 

19  KAN.  67,  COLLAMOKE  t.  WILDER 
I>eeede&ts'  eatntea-^lalm»-XilniIt»tioBJi.o~C;ited  in  Clawson  t.  IfcGone's 

Adm'r,  20  ICan.  337,  holding  that  oral  acknowledgments  of  a  debt  by  the  debtor's 
administrator  do  not  suspend  the  running  of  the  statute  of  limitations;  Scroggs 
V.  Tiitt,  23  Kan,  181,  holding  that  a  judgment  against  a  decedent  was  tMurred  by 
limitations,  when  not  reviyed  or  sued  on  within  three  yesrs  after  the  adminis- 
trator's bond  was  given;  Clifton  t.  Meuser,  79  Kan.  655,  100  Pac.  645,  holding 
that  the  mere  exhibition  of  a  claim  to  an  administrator,  without  commencittg  an 
action  in  the  probate  court  thereon,  did  not  stop  the  running  of  the  statute  of 
limitations. 

Same— Administrators— Powers^^Cited  in  ^tna  life  Ins.  Co.  t.  Swayze,  30 
Kan.  118,  1  Pac.  36,  holing  that  en  administratrix  could  not  cempromiae  a  <^im 
in  favor  of  the  estate  without  the  consent  of  t^  probate  court;  limeldller  r. 
Hannibal  &  St.  J.  R.  Co.,  33  Kan.  83,  5  Pac.  401,  52  Am.  Rep.  523,  holding  that 
a  foreign  administratrix  cannot  maintain  in  tliis  state  an  action  which  she  cannot 
maintain  in  the  state  of  ber  appointment. 

Same— Liability  of  heirs.— Cited  in  Clawson  v.  McCune's  Adm*r,,20  Kan. 
337,  as  to  the  liability  of  an  heir  for  a  debt  of  his  ancestor. 

Cited  in  notes  in  21  L.  H.  A.  92;  48  Am.  Dec.  397— on  liability  of  heirs  for 
ancestor*s  debts. 

Probate  and  district  oonrta— Jurisdiction.— Cited  in  Klemp  v.  Winter,  23 
Kan.  609,  holding  that  a  suit  to  vacate  a  guardian's  settlement  in  the  probate 
court  and  set  aside  a  release  by  the  ward  was  maintainable  in  the  district  court; 
Kothman  v.  Markson,  34  Kan.  542,  9  Pac.  218,  holding  that,  in  the  absence  of  spe- 
cial circumstances,  the  district  court  will  not  enforce  payment  of  claims  against 
decedents'  estates;  McLean  v.  Webster,  45  Kan.  644,  26  Pac  10,  holding  that, 
where  there  had  been  no  administration  and  there  were  no  other  debts,  a  suit  to 
subject  land  of  a  decedent  to  the  payment  of  a  debt  was  maintainable  in  the  dis- 
trict court. 

19  KAK.  83,  KAKSA8  PAC.  RT.  CO.  ▼.  CUTTER 

Pnblio  officers— Acts  of  deputy— Force.— Cited  in  Flint  v.  Noyes,  27  Kan. 
351,  holding  that,  under  a  statute  authorizing  service  outside  of  the  state  by 
the  sheriff  of  the  county  where  made,  service  by  a  deputy  sheriff  was  a  niiUity. 

ETidence— Objections— Scope  and  snffieienoyw— Cited  in  Abbott  v.  Cole- 
man, 22  Kan.  250,  31  Am.  Rep.  186,  holding  that  an  objection  to  evidence  as 
incompetent  did  not  raise  the  questions  of  the  incompetency  of  the  witness  or 
of  the  necessity  of  further  preliminary  proof;  Humphrey  v.  Collins,  23  Kan. 
549;  Smith  v.  T^ighton,  38  Kan.  544,  17  Pac.  52,  5  Am-  St.  Rep.  778;  Black- 
welder  V.  Rock  Island  Mfg.  Co.,  9  Kan.  App.  664,  58  Pac.  1019— holding  that  a 
general  objection  to  evidence,  not  specifying  any  grouhd,  was  insufficient;  Lon;r 
V.  Kasebeer,  28  Kan.  226,  holding  that  a  general  objection  to  the  admission  in 
evidence  of  a  petition,  because  it  consisted  of  conclusions  and  statements  of 
matters  of  record,  was  insufficient,  if  any  part  was  competent;  Dangherty  v. 
Fowler,  44  K«in.  628,  25  Pac.  40,  10  L.  R.  A.  314,  holding  that  an  objection 
to  a  letter  as  ircompetent  and  irrelevant  did  not  raise  the  question  of  its  gennine- 
ness ;  Roark  v.  Qreeno,  61  Kan.  299,  59  Pac.  655,  holding  that  an  objection  that 
a  hypothetical  question  assumed  facts  not  proved.  Which  did  not  point  out  the 
assumptions  not  proved,  was  insufficient;    Priest  T.  Robinson,  64  Kan.  416^  67 
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Pac  860,  holdini;  that  a  g^neml  objeetioii  to  evidence-  as  incoiiiipetefit,  irrelevant 
and  ImiiMiterial  did  not  raioe  the  point  that  a  foundatio^i  had  not  been  laid  for 
secondary  evidence;  Mechanics'  Sayings  Bank  y«  Harding,  65  Kan.  665,  70 
Pac.  U66,  holding .  that  auch  an  objection  to  tlie  transcript  of  a*  judgment  did  not 
raise  the  question  of  insufficient  autUeotication ;  Liong  Bell  Lumber  Co.  t.  Martin, 
11  Okl.  192,  66  Pac.  328,  holding  that  such  aa  objection  to  tiie  record  of  a  deed 
did  not  raise  the  point  that  the  authority  of  an  attorney  in  fact  to  execute  it 
was  not  shown. 

Invtmsotloiia-^EnNn^-^iraiTes'.-oOited  in  Greer  V.  Higgins,  20  Kan.  420, 
holding  that  an  erroneous  instruction  in  accord  with  one  requested  by  the  party 
complaining,  thereof  was  not  ground  for  reversal;  Irwin  v.  Tbompson,  27. Kan. 
043,  holding  that  instructions  not  objected  to  were  the  law  of  the  case  and  con- 
trolling in  the  Supreme  Oourtl 

TXTvoifcBfwl  death— I>aataces^-«<:)ited  in  Southern  Pao.  Go.  v.  Wilson,  10 
Aril.  162,  85  Pac.  401;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Brown,  !26  Kan.  443— 
holding  that  the  damages  for  wrongful  death  are  td>'be  left  to  the  sound  discre- 
tion Of  the  jury,  under  the  direction  of  the  court,  but  that  a  verdict  may  be  set 
9LsiM  as  excessive ;  Union  Pac.  Ry.  Co.  v.  Dimden,  37  Kan*'^  1,  14  Pae.  501, 
holding  that  in  an  action  for  wrongful  death  it  was  not  error  to  refuse  to  ve^ 
quire  the  jury  to  itemize  the  value  of  deceased's  future  serviees,  if  he  had  lived ; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Townsend,  71  Kan.  &£4,  81  PaO.  205,  6  Ann. 
Cas.  191,  holding  that  in  an  action  for  wrongful  dtath  ozemplaltjv  damages  are 
not  recoverable ;  Missouri,  K.  &  T.  R.  Co.  v.  McLauchlta,  73  Kaft.  248,  84  Pac. 
1)89,  holding  that  the  present  value  of  the  piobable  acoumulations  of  property 
by  deceased  was  the  pr(H>er  measure  of  damages  for  his  wrongful  death. 

Saate— Pleadias<**-Cited  in  Krb  v.  Morascli,  8  EUn.  App.  61,  54  Pac.  323, 
holding  that  the  general  damages  for  wrongful  death  contemplated  by  the  statute 
can  be  recovered  without  any  special  allegations  of  pecuniary  loss. 

SajBi»--l}vldeiioe.^-^ited  in  Coifeyvine  Mining  &  Gas.  G6.  v.  Carter,  65  Kan. 
565,  70  Pac.  635,  holding  that  it  was  competent  in  an  action  for  wrongful  death 
to  show  that  one  of  deceased*s  daughters  was  in  bad  health  and  that  he  was 
kind  and  affectionate  towards  his  children. 

Same— Elements  of  cause  of  aotionw— Cited  in  Western  Union  Telegraph 
Co.  V.  McGill,  67  Fed.  609,  6  C.  O.  A.  521,  21  L.  R.  A.  818,  holding  that  the 
^'xistenoe  of  one  of  the  beneficiaries  specified  by  statute  and  pecuniary  loss  to 
him  must  be  alleged  and  proved. 

Exemplary  damage*— WHen  reeoTerable^-Cited  in  Chicago,  K.  &  \V. 
R.  Co.  V.  O'Connell,  46  Kan.  581,  26  Pac.  947,  l^oldiag  that  in  an  action  for 
personal  injuries  an  instruction  authorizing  exemplary  damages  was  improper, 
there  being  no  evidence  to  justify  it. 

Cited  in  note  in  59  Am.  St.  Rep.  599,  on  exemplary  damages  against  corpora- 
tions. 

Secondary  oTidenoe  of  foreign  records.— Cited  in  note  in  5  L.  R.  A.  (N. 
S.)  958,  on  admissibility  in  evidence  of  copies  of  records  of  other  states. 

19  KAir«  95^  ABIVOTT  t.  KAKSAS  FAO.  RT.  GO. 

Aeees»l^i»^Eireet.---Cited  in  Atchison,  T.  &  S.  F.  Ry.  Co.  t.  Schriver,  72 
Kan.  550,  84  Pac.  119,  4  L.  R.  A.  (N.  S.)  1056,  holding  that  floor  sacks  furnished 
to  a  manufacturef  and  filled  by  him  with  flour  were  accessory  to  the  flour,  and 
gave  the  original  owner  of  the  sacks  no  right  of  possession. 

19  KAH.  Ill,  HEAI.  t.  KEIXKR 

19  KAlt.  114,  nSniBtZA  r.  TXltAX 

Appearance— Eirect.^-Cited  in  Miller  v.  Bogart^  19  baa.  117,  holding  that 
by  the  voluntary  appearance  of  the  parties  in  the  district  c^urt  on  the  appeal 
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of  a  nonappealable  case  that  court  acquired  jurisdiction;    Hodgin  t.   Barton. 

23  Kan.  740,  holding  that  where  the  parties  appeared  in  district  coort,  and  it 
had  Jurisdiction  of  the  subject-matter,  a  motion  to  dismiss  the  appeal  for  lack 
of  jurisdiction  by  the  justice  court  was  properly  denied;  St  liouia,  K.  &  A. 
By.  Co.  T.  Quinn,  24  Kan.  370,  holding  that,  where  the  parties  appeared  in  dis- 
trict court  on  an  appeal  in  eminent  domain  proceedings,  the  court  acquired  juris- 
diction, and  delay  in  taking  the  appeal  was  waived;  Freeman  v.  Waynant,  25 
Kan.  279;  Gregg,  Son  ft  Go.  y.  Garverick,  33  Kan.  190,  5  Pac.  751;  Missouri 
Pac  Ry.  Co.  t.  Lea,  47  Kan.  268^  27  Pac.  987-4ioIding  that  a  ▼olontary  ap- 
pearance in  district  court  on  appeal  gave  that  court  jurisdiction  of  the  parties. 

JuHsdiotioBF-Diatrlot  oovrtw^Cited  in  Atchison,  T.  ft  8.  F.  R.  Go.  ▼. 
Ireland,  19  Kan.  405,  as  to  the  jurisdiction  of  the  district  court. 

Distinguished  in  Berroth  y.  McElvain,  41  Kan.  209,  20  Pac  850;  Ball  y. 
Biggam,  43  Kan.  827,  23  Pac  505— holding  that  on  appeal  in  a  caae  where  the 
justice  court  had  no  jurisdiction,  and  the  parties  did  notliing  to  give  the  district 
court  any  greater  jurisdiction  than  the  justice  court  had,  the  district  court  ac- 
quired no  jurisdiction ;  Missouri  Pac  Ry.  Co.  v.  Atchison,  43  Kan.  520,  23  Pac 
010,  holding  that,  when  a  case  involving  title  or  boundaries  is  certified  by  a 
justice  of  the  peace  to  the  district  court,  that  court  exercises  original  and  not 
appellate  jurisdiction. 

Bame— IVaiTar  of  obJeetloaa^-Cited  in  Dickson  y.  Randal,  19  Kan.  212; 
Kansas  City,  St.  J.  ft  C.  B.  R.  Go.  v.  Rodebaugh,  38  Kan.  45,  15  Pac  899. 
5  Am.  St.  Rep.  715— holding  that  objections  to  the  jurisdiction  of  a  justice  of 
the  peace  were  too  late  when  first  made  on  appeal ;  Scott  y.  Kreamer,  37  Kan. 
753,  10  Pac  123,  holding  that,  after  a  new  trial  in  justice  court  and  an  appeal 
to  the  district  court,  it  was  too  late  to  raise  the  point  that  the  justice  lost  ju- 
risdiction by  delay  in  granting  the  new  trial ;  limerick  y.  Gorham,  37  Kan.  739. 
15  Pac.  909,  holding  that  parties  voluntarily  litigating  a  matter  within  the  ju- 
risdiction of  the  district  courts  without  objecting  to  the  form  of  the  proceedings. 
could  not  afterwards  attack  its  jurisdiction;  Ennor  y.  Raine,  27  Nev.  178,  74 
Pac.  1,  holding  that,  where  the  court  had  jurisdiction  of  the  subject-matter  of 
a  counterclaim,  the  objection  that  it  was  not  a  proper  counterclaim  was  waiyed 
by  failure  to  raise  it 

Leyy— Trial  of  ownerahlp-^Appealability^^IKted  in  Dilley  y.  McGregor, 

24  Kan.  361,  holding  that  there  is  no  right  of  appeal  in  a  proceeding  to  deter- 
mine the  ownership  of  property  levied  on  by  a  constable  under  process  of  jus- 
tice court 

19  KAK.  117,  VOLLBR  t.  BOOABT 

Appearanoe— £ffe€t.~Cited  in  Hodgin  y.  Barton,  23  Kan.  740;  St  Louis. 
K.  ft  A.  Ry.  Co.  y.  Quinn,  24  Kan.  370;  Gregg,  Son  ft  Co.  y.  Garverick,  33 
Kan.  190,  5  Pac.  751— holding  that  an  appearance  in  the  district  court  on  ap- 
peal conferred  jurisdiction  on  that  court. 

Jnrisdiotioa— District  oonrt^^^ited  in  Atchison,  7.  ft  S.  F.  R.  Cc  v. 
Ireland,  19  Kan.  405,  as  to  the  jurisdiction  of  the  district  court;  Berroth  v. 
McElvain,  41  Kan.  209,  20  Pac  850;  Ball  y.  Biggam,  48  Kan.  827,  23  Pac 
565— holding  that  where  the  justice  court  had  no  jurisdiction*  and  the  parties 
did  nothing  to  give  the  district  court  any  greater  jurisdiction  than  the  justice 
court  had,  the  district  court  acquired  no  jurisdiction;  Missouri  Pac  Ry.  Cc  y. 
Atchison,  43  Kan.  529,  23  Pac.  610,  holding  that,  where  a  justice  of  the  peace 
certified  a  case  involving  title  or  boundaries  to  the  district  court,  the  juricflic- 
tion  of  that  court  was  original  and  not  appellate. 

Saate— Waiyer  of  objections.— Cited  in  limerick  y.  Goriiam,  87  Kan.  739. 
15  Pac.  909,  holding  that  parties  voluntarily  litigating  matters  without  objec- 
tion to  the  form  of  the  proceedings  could  not  afterwards  attack  the  court^s  ju- 
risdiction ;    Scott  y.  Kreamer,  37  Kan.  753,  16  Pac  123,  holding  that,  after  a 
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new  trial  In  justice  court  and  an  appeal  to  the  district  court,  it  was  too  late 
to  claim  that  the  justice  lost  jurisdiction  by  delay. in  granting  the  new  trial; 
Kansas  aty,  St  J.  St  O.  B.  Ry.  Go.  y.  Rodebaugh,  38  Kan.  45,  16  Pac.  899, 
5  Am.  St  Rep.  716,  holding  that  an  objection  to  the  jurisdiction  of  a  joBtiee  of 
the  peace  was  too  late,  when  first  made  on  appeal. 

Bepl«Tlifr-*-Appttmlability^VAliie  of  pvoparty.'-CIited  in  Nordmark  ▼. 
Nystrom,  46  Kan.  117,  26  Pac.  449,  holding  that  no  appeal  lies  in  replevin  tried 
in  justice  court  with  a  jury,  where  the  value  of  the, property  and  the  damages 
from  its  detention  do  not  exceed  |20. 

19  KAN.  120,  J£NHING8  t.  IfoKAT 
MortKaflpea*-<Defaiilt— Attorney's   fe*— Wlien  reoorerablau— Cited  in  Re 

Rocte,  101  £'ed.  956,  42  0.  €.  A.  115,  holding  that,  under  a  stipulation  for  an 
attorney's  fee  on*  foreclosure,  none  was  recoverable  where  the  mortgage  d^bt  was 
proved  in  bankruptcy  and  the  property  sold  by  the  trustee;  Gunby  t.  Annstrong, 
133  Fed.  417,  66  C.  G.  A.  627,  holding  that,  under  a  stipulation  in  a  building 
and  loan  mortgage  for  an  attorney's  fee  in  case  of  default,  none  wa^  recover- 
able where  the  borrower  was  not  in  default  when  the  association  became  in- 
solvent 

19  KAH.  123,  MoBRIDE  t.  BEITZ 

Exeiiiptioaa.^-<?ited  in  note  in  91  Am.  Dec  424,  on  exemption  of  earnings  or 
wages. 

19  KAH.  127,  STATE  ▼.  SAimDERS,  27  AM.  REP.  98 

Interstate  oommeroe— Validity  of  state  laws,^— Cited  in  McDonald  & 
Johnson  v.  Southern  Express  Co.,  134  Fed.  282,  holding  that  a  statute  prohibit- 
ing the  shipment  without  the  state  of  shad  fish,  whether  caught  within  or  with- 
out the  state,  was  void  as  an  interference  with  interstata  conmerM ;  Stubbs  v. 
People,  40  Colo.  414,  90  Pac.  1114,  11  L.  R,  A.  (N.  S.)  1071,  122  Am.  St. 
Rep.  106S,  13  Ann.  Cas.  1025,  holding  that  a  statute  prohibiting  the  importa- 
tion of  "docked**  horses  into  a  state,  or  their  use  after  importation,  was  void  as 
an  interference  with  interstate  commerce;  Territory  v.  Evans,  2  Idaho  (Hash.) 
658,  23  Pac.  115,  7  L.  R.  A.  288,  holding  that  a  statute  prohibiting  the  exporta- 
tion of  fish  from  a  territory  was  void ;  Hardy  v.  Atchison,  T.  A  S.  F.  R.  Co., 
32  Kan.  698,  5  Pac.  6,  holding  that  the  inaction  of  Congress  on  the  subject  of 
interstate  commerce  does  not  justify  legislation  by  the  states  relative  thereto. 

Cited  in  note  In  27  Am.  St.  Rep.  558,  on  state  regulation  of  interstate  com- 
merce. 

Game  laws— Power  of  atate*— Cited  in  Geer  v.  State  of  Connecticut,  161 
tJ.  S.  519,  16  Sup.  Ct  600,  40  L.  Ed.  793,  holding  that  a  state  Legislature  has 
power  to  regulate  the  killing  of  game. 

19  KAH.  131,  HETCOTT  t.  FOBTSR 

PleadlBB»-J>ef eeta— Wai^rer  or  e«»ei^Glted  in  Bashor  A  Harz  t.  Nordyke 
A  Marmon  Co.,  25  Kan.  222;  Clay  t.  Hildebrand  Bros.  A  Jones,  34  Kan.  694, 
9  Pac  466— holding  that  a  failuie  to  reply  to  new  matter  was  waived,  where  the 
case  was  tried  without  objection  as  if  a  reply  was  filed;  Briggs  v.  Latham,  36 
Kan.  205,  13  Pac.  129,  holding  that  defective  pleadings  ot  the  want  of  plead- 
ings may  be  cured  by  the  subsequent  proceedings;  State  ex  rel.  Bradford  v. 
Malo,  42  Kan.  120,  22  Pac.  349  (dissenting  opinion),  holding  that,  where  an 
issue  was  tried  as  if  raised  by  the  pleadings,  they  should  be  regarded  as  amended 
to  conform  to  the  proof. 

19  KAlir.  135,  BEBBT  t.  OABTEB 

Set-oft  amd  aoaatevolaim—PyopHety^— Cited  iir  Christy  t.  Jones,  89  Kan. 
183,.  18  Pac  561,  holding  that  a  counterclaim,  not  connected  ^with  the  subject  of 
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pkintiff**  aetion  and  not  arking  on  contiiKt,  nop  ascertained  by  the  decisioa  of 
a  covrt,  was  not  a  propev  counterclaim. 

Cited  in  note  in  89  Am.  Dec.  480,  on  scope  and  office  ef  counterdain. 

ArMtr«tl«Mu— Cited  in  note  in  56  Am.  Dee.  386  (par.  1),  on  effect  of  sub- 
mitting or  agreeing  to  submit  to  arbitration ;  in  16  t«.  R.  A.  1^,  on  agreements 
to  arbitmte ;  in  31  L.  B.  A.  (N.  8.)  68^,  on  bringing  salt  before  awaid  as  xeroca- 
tion  of  snbmisaion  to  arbitration* 

Feaaesri-^ited  in  note  in  22  L.  R.  A.  109,  on  sufficiency  of  fences. 

10  KAH.  141,  COMBfIS8IOHER9  OF  POTTAWATOHIE  COUHTT  t. 
MOBBAIX 

Constles— lilftMHtj  for  medical  serrlces.— Cited  in  Board  of  Com*r!%  of 
Clay  County  v.  Renner,  27  Kan.  225,  holding  that  a  township  trustee  may  bind 
the  cotnty  for  medical  services  furnished  to  a  temporary  pauper;  Board  of 
Com'rs  of  Smith  County  v.  Board  of  Com'rs  of  Osborne  County,  29  Kan.  72. 
holding  that  a  county  was  not  liable  for  medical  services  furnished  to  its  pris- 
oners whi!e  in  the  jail  of  another  coOnty,  when  not  authorized  by  it  or  any  of  its 
officers. 

OTerseers  of  the  poor— Duty  towards  siok  persons^-CitKl  in  Atchison. 
T.  &  S.  F.  R.  Co.  V.  Weber,  33  Kan.  543,  6  Paa  877,  52  Am.  Rep.  543.  as  to 
the  daty  of  overseers  of  the  poor  to  grant  temporary  relief  to  nonresudent  sick 
persons. 

Statutes— Construction— Ezaminias  whole  aot.— Cited  in  Wenger  v.  Tay- 
lor. 39  Kan.  754,  18  Pac.  911;  Territory  ex  rel.  Sampson  v.  Clark,  2  OkL  82. 
35  Pac.  882— liolding  that  in  construing  statutes,  the  intention  must  be  ascer- 
tained from  the  whc^e  act. 

19  KAK.  144,  RICE  t.  KARVBT 

Justice's  court— Hew  trial-^-^Gronnds.— Cited  in  Theilen  v.  Hann,  27  Kan. 
778,  holding  that,  where  it  was  not  claimed  that  a  verdict  in  jxistice  court  was 
obtained  by  fraud,  partiality,  or  undue  means,  a  motion  for  a  new^  trial  was 
properly  denied,  unless  the  verdict  was  unsupported  by  the  evidence  or  was  con- 
trary to  law. 

Motion  for  new  trial-^Necesslty,— Cited  in  Central  Branch  R.  Co.  v.  Phil- 
lipi,  20  Kan.  9,  as  to  the  necessity  for  a  motion  for  a  new  trial  in  justice  coon ; 
Holland  v.  Mudenger,  22  Kan.  731;  Mills  v.  Kansas  Lumber  Co.,  20  Kan.  574— 
holding  that  a  judgment  of  a  justice  of  the  peace  cannot  be  reversed  on  error, 
where  no  proper  motion  for  a  new  trial  or  to  set  aside  the  verdict  has  been 
made;'  Decker  v.  House,  30  Kan.  ftl4,  1  Pac.  584;  McNally  v.  Keplinger.  37 
Kan.  556,  15  Pac.  534— holding  that  errors  at  the  trial,  including  erroneous  find- 
ings of  the  court  or  jury,  are  waived   where  no  motion  for  a  new  trial  is  made. 

Inferior  tribunals— Mode  of  reHaw^-^Dfted  in  Oi^enw^  ▼.  Qreenwell,  2S 
Kan.  413,  holding  that  a  case  tried  in  jus^oe  qourt  withevt  a  jury  could  aot  be 
reviewed  on  petition  in  error ;  Hart  Pioneer  Narsery  Co.  v.  Scniggs,  36  Kan.  4C^7. 
14  Pac.  145,  holding  tltat  erroneous  rulings  of  a'  justiee  of  the  peace  on  the  ad- 
mission of  evidence  cannot  be  reviewed  on  error;  Eatrtl  v.  Diehl,  6  Kan.  Apfv 
245,  51  Pac.  810,  Ji<^ding  that  orders  of  officers  exerciains  judicial  functions  can 
be  Reviewed  by  the  district  oourt  by  petition  in  error,  although  there  is  also  a 
remedy  by  appeal ;  Maggert  v.  Keele,  20  Okl.  681^  91^  Pac.  466^  faoidiag  that  a 
final  order  oC  a  justice  of  the  peace  can  be  reviewed  by  .petition  in  error. 

19  KAX.  150,  FOWI^B  ▼.  TOUlfO 

Motion  for  new  trial— Time  for  llfng.>*Clted  in  Xoeas  v.  Stnrf,  21  Kan. 
480;  City  oi  Osborne  r.  HaanUton,.29  Kbu.  1— holding  that  a  motion  for  a  new 
trial,  not  showift  .t^.ha^e  betwiniide  In  time^  was  pipperiy  nvermled;  GleiDent,  Bana 
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*  Cb.  V;  Hortsell^-^Kan.  317,  56  Pac.  50*,  lioimngr  that  a  nioHon  tor  a  new  trial, 
hied  moYe  than  three  days  after  verdict,  was  ini^rel>erly  cmfttakied;  Freelove  t. 
Oonld,  8  Kan.  App.  760,  45  Pae.  454,  holding  that  the  filing  of  a  written  motion 
for  a  new  trial  within  three  days  is  sufficient,  although  not  actually  presented  to 
the  co«rt  within  that  tiine. 

Saia»  ■  ■  Keceaaity  for  pvrpoae  of  reTtow*«-<Hted  in  Olayton  v.  School  Dist. 
Xo.  1,  20  Kan.  256;  Gruble  v.  Ryus,  23  Kan.  195;  Decker  v.  House,  30  Kan. 
614,  1  Pac.  5S4;  McNaUy  v.  Keplinger,  3t  Kan.  556,  l5  Pac.  634;  Ryland  v. 
Ooyle,  7  Ok).  226,  54  Pac.  456— holding  that  errors  during  the  trial  are  waived, 
unless  a  proper  motion  for  a  new  trial  is  duly  filed;  State  v.  Riddle,  20  Kan. 
711;  City  of  Atchison  v.  Byrnes.  22  Kan.  65;  State  t.  Benson,  22  Kan.  471; 
Jarrett  v.  Apple,  31  Kan.  693,  3  Pac.  571— holding  that  errors  at  the  trial,  which 
were  not  mentioned  in  the  motion  for  a  new  trial,  .could  Aot  h^  reviewed;  Lee 
V.  United  States,  7  Okl.  558,  54  Pac.  792,  holc^ng  thfit  errors  of  law  occurring 
during  the  trial,  which  are  apparent  on  the  face  of  the  record  proper,  will  be 
reviewed  without  any  motion  for  a  new  trial;  •        .    . 

10  RAK.  159,  BLANKCNSHIP  ▼.  BIJUfKEl^SHIP 

DiToroe-vAUmony— ILAie«-«-C|ted  in  Gaston  v.  i^aston,  114  Cal.  542,  46 
Pac.  600,  55  Am.  St.  Rep,  86,  holding  that,  instead  of  assigning  any  of  the.  com- 
munity property  to  the  wife  absolutely,  the  court  in  a  ^yoroe  suit  could  c^rge  a 
lien  thereon  in  Jie^  favor;  Jfohpson  y.  JobDsan»  66  Ki^.  546^  72  Pa^  267,  hold- 
ing that  in  a  divorce  suit  the  court  may  make  the  alimony  awarded  a  liea  on  the 
divorced  husband's  homestead;  Scott  v.  Scott,  80  Kan.  489,  103  Pac.  1005,  25 
L.  R.  A.  (N.  S.)  132,  133  Am.  St.  Rmp.-  217,  IB-  Aai^  Oas.  mi,  M^ng  that  an 
allowance  of  alimony  payable  in  installments  did  not  become  a  Hen  on  the  hus- 
band's property,  it  being  the  court's  intention  that  it  should  not. 

Cited  in  note  in  102  Am.  St.  Rep.  70$,  709,  on  power. of  courts  to  create  and 
enforce  liens  to  secure  payment  of  alimony ;  in  25  1j.  R.  S,  (N.  S.)  134,  138, 
on  money  decree  for  alimony  or  separate  maintenance  as  lien  on  realty. 

Same— aBComeatead— W1m>  ontitled.— Cited  in  Goldsborough  v.  Hewitt,  23 
Okl.  66,  99  Pac.  907,  138  Am.  St.  Rep,  795,  holding  that  the  court  in  a  divorce 
suit  might  have  given  the  homestead  to  either  party,  but,  having  made  no  dis- 
poaition  of  it,  it  belonged  to  the  husband  as  the  head  of  the  family. 

Cited  in  note  in  23  L.  R.  A.  240,  on  effect  pf  divorce  on  homestead  rights.  . 

10  KAir.  162,  BURNS  ▼.  BUBGETT 

Appeal.  MuA  e*ros^Becoandr-^Re«ni9tte«««*Oited  In  Ooolc  y.  ChaUiss,  66  Kan. 
363,  40  Pac.  643,  holding  that  a  aabstaatial  .ooaapliaaoe  with  the  statutes  rela- 
tive to  transcripts  is  seqvired  when  a  review  Is  sought  by  that  method  of  pro- 
cedure^ 

19  KAN«  16S,  XEYSB  ▼•  OBAXUNSB 

Mortgage  ■  Sc—red  Aote^-Oenatwing  tegeiherf-^iteO  in  S])esard  y.  Spe* 
sard,  75  Kan.  87,  88  Pac.  676;  Oabbell  v.  Knote,  2  Kan.  Avp.  68,  48  Pac.  309; 
Kansas  Loiin  &  Trust  Ga  y.  QiU»  2  Kaa.  Api>.  488^  43  Pac.  991;  Bell  v.  £ng- 
volsen,  64  Wash.  33,  116  Pac.  456— -holding  that  a  note  and  the  mortgage  given 
to  secure  its  payment  should  be  construcfi  together  jhb  one  teatfuHrent. 

Sftsmd  Deftmlt  Im  paynseist  0f  i»te>eat**Eflect>'«<CI>ed  iB-Farmem*  Loan 
Sc  Tmst  Co.  v.  Oregon  &  C.  Rf-  Co.,  24  Fed.  407,  holding  tha«  |be  lien  of  the 
mort|[age  may  be  enforced  as  to  an  installment  of  intenest,  aHfaoagb  the  test  of 
the  ^bt  la  mt  dpe ;  MMsingcr  T.tfiMet^  50  Kan.  OT8,  58  Pae.  S6S,'  lM3kliBg  tbat 
under  a  provision  in  a  note  secured  by  a  mortgage  that,  if  interest  wainot 
paid  annually,  it  should  become  principal  without  any  express  promise  to  pay 
annaaUy,  a  failure  to  so  pay  was  not  a^l^fiM,     ••-  '^  '  —     •  t- --^  - 
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lama.  Ac<»lw>tloa.  dausa—GiPaot.— Cited  in  Snyder  ▼.  liiller»  71  Kan, 
410,  80  Pac.  97a  69  Ia  R.  A.  250,  114  Am.  St.  Rep.  489,  holding  that  the  atatute 
of  limitations  ran  against  a  mortgage  containing  an  acceleration  danae  from 
the  date  of  the  first  default 

Same— HeBotimbility  of  note.— Cited  in  note  in  36  L.  R«  A.  637,  on  nego- 
tiability of  note  secured  by  mortgage  as  affected  by  provisions  In  mortgage. 

19  KAN.  168,  DOTXA  t.  BOTI.E 

False  impiiaommeat—Be^nlaites.— Cited  in  Whitman  r.  Atchison,  T.  A 
S.  F.  R.  Co.,  86  Kan.  160,  116  Pac.  234,  34  U  R.  A.  (N.  S.)  1029,  holding  that 
false  Imprisonment  may  be  committed  by  acts  or  words,  or  both,  and  that  actoal 
confinement  is  not  required. 

Imprisomaseat  for  debt.— Cited  in  note  in  34  Li.  R.  A.  636,  cm  oonstito- 
tionality  of  imprisonment  for  debt. 

10  KAH.  174,  ADAMS  ▼.  EVAKS 

Beaidene»-0]&ance.p-ated  in  Garlinghouse  ▼.  MulTane,  40  Kan.  428,  19 
Pac.  798,  holding  that  a  temporary  absence  from  the  state  with  the  intention  of 
returning  did  not  make  a  party  a  nonresident ;  Hatch  y.  Smith,  6  Kan.  App.  646. 
49  Pac.  698,  holding  that  a  person*s  residence  cannot  be  changed  by  mere  in- 
tent, without  an  actual  remoyal. 

Cited  in  note  in  19  Ia  R.  A.  667,  on  what  is  nonresidence  for  purpose  of  at- 
tachment. 

19  KAH.  177,  HinOSOH  t.  SOLOMOH 

Cited  in  Jones  v.  Caldwell,  21  Kan.  186. 

EleotioB  oontests— Ballots  as  eWdeaee.— Cited  in  Spidle  t.  McCracfcen,  46 
Kan.  356.  26  Pac.  897;  Dennis  v.  Caughlin,  23  Nev.  188,  44  Pac  818-holding 
that,  where  the  ballots  cast  at  an  election  were  shown  to  have  been  tampered 
with,  they  lost  their  force  as  evidence  and  the  returns  were  controlling;  Wheeler 
V.  Lawrence,  78  Kan.  878,  99  Pac.  228,  holding  that  to  render  the  original  bal- 
lots admissible  in  an  election  contest  it  is  sufficient  to  show  that  tiiey  have  been 
in  the  custody  of  the  proper  officers  and  have  been  so  kept  as  to  make  it  im- 
probable that  they  have  been  tampered  with;  Farrell  v.  Larsen,  26  Utah,  283, 
73  Pac.  227 ;  Fishback  v.  Bramel,  6  Wyo.  293,  44  Pac  840— holding  that,  where 
it  was  not  shown  that  care  was  exercised  to  preserve  the  ballots,  they  were  not 
admissible  to  impeach  the  official  canvass;  Averyt  v.  Williams,  8  Aria.  356,  76 
Pac.  463 ;  Hartman  t.  Toung,  17  Or.  160.  20  Pac.  17,  2  L.  R.  A.  696,  11  Am.  St 
Rep.  787— holding  that  the  original  ballots,  when  shown  to  be  genuine,  are  con- 
trolling over  the  canvass  as  to  the  votes  cast,  and  that  the  mere  opening  of  the 
ballot  box  by  the  clerk  for  the  purpose  of  seeing  if  the  poll  book  was  there  was 
not  such  tampering  with  the  ballots  as  required  their  exclusion. 

Cited  in  note  in  11  Am.  St.  Rep.  798,  799,  on  ballots  as  best  evidence  of  votes 
cast ;  in  33  Lu  R.  A.  8S7,  on  powef  of  courts  to  reqnire  ballot  boxes  to  be  pro- 
duced or  opened  in  proceedings,  other  than  election  contests ;  in  80  L.  R.  A.  (N. 
S.)  606,  on  scope  and  effect  of  election  law  provisions  for  preserving  ballots. 

19  KAN.  187,  MOORE  t.  Oirra.EB 

Jadleial  sale— Fallaro  to  api>gaiaa  Egoot«>*Oited  ia  Shaffer  ▼.  Knox,  7 
Kan.  App.  182,  68  Pac.  786,  holding  that  a  failure  to  appraise  attached  property 
sold  under  an  order  of  sale  after  final  judgment  did  not  make  the  sale  aboolately 
void,  where  the  property  sold  for  niove  than  two-thisds  of  the  appraised  Taloe  as 

found  under  the  attachment 

10  XAK.  180,  STATE  t.  GREWSZX 
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19  XAX.  lOS,  SVmBTT  ▼.  XUSK 

Ftiidini^s— Failure  to  support  ooiieliislo]is.^Di8tiiign{6hed  in  Typer  ▼; 
Sooy,  19  KaiL  593,  holding  that  where  the  finding*  althoagh  it  did  not  support 
the  conolnsion  of  law,  did  not  show  any  right  in  the  complaining  paffi^>  it  oottld 
not  be  said  that  the  judgment  was  erroneoas. 

Eieotment— Partial  ree^very^i^^ited  in  Gatton  y.  Tolley,  2&  Kan.  678; 
Erskin  ▼.  Wood,  77  Kan.  677,  95  Pac.  418^holding  that,  in  ejectment,  the  plains 
tiff  may  recover  any  portion  of  the  land  claimed  to  which  his  proof  shows'  that 
he  is  entitled. 

Cited  in  note  in  54  Am.  Dec.  415,  on  recovery  in  ejectment  of  part  ander  olaim 
for  whole. 

Surveys— Oontrollins  orideiLoa.— Cited  in  Shaffer  v.  Weech,  34  Kan.  595, 
9  Pac  202,  holding  that  the  monnments  and  the  lines  actually  run  in  laying  out*  a 
road  prevailed  over  the  map  and  field  notes  of  the  surveyor;  Foskuhl  v.  Herzer, 
77  Kan.  809,  91  Pac.  50,  holding  that,  where  government  comers  can  be  ascer- 
tained, the  monuments  must  gpvem,  and  the  field  notes  be  disregarded. 

Same— Bdssins  points— How  establlslied.— Oited  in  Tarpenning  V.  Gannon* 
28  Kan.  065,  as  to  proof  of  the  location  of  boundary  lines;  Reinert  v.  Brunt,  42 
Kan.  43,  21  Pac  807,  holding  that  a  surveyor  should  establish  missing  cdrner 
from  all  the  nearest  known  original  corners  in.  all  dlraetions,  following  section 
lines, 

19  KAlf.  201,  HAKSOK  ▼.  LAWSON 

Valno— Evidence  Market  price*— Cited  in  Evans  v.  Moaeley,  84  Kan.  322, 
114  Pac  374,  holding  that,  where  the  market  price  of  property  sold  at  the  place 
of  delivery  was  largely  governed  by  the  market  price  at  another  place,  evidence 
of  the  price  at  that  place  was  competent. 

19  KAN.  204,  WAKBS  ▼.  SCHOOL  BIST.  KO.  71 
Costs— Payment— Imposing  as  condition  of  K^AAtini^  priTilese*^— Cited 

in  Hockett  v.  Turner,  19  Kan.  527,  holding  that,  in  the  court's  discretion,  it  is 
proper  as  a  general  rule  to  tax  the  costs  of  a  term  against  a  party  whose  fault 
necessitates  a  continuance;  Casterline  v.  Day,  20  Kan.  300,  holding  that  it  was 
error. to  require  plaintiff  to  pay  all  costs  as  a  condition  of  filing  a  bill  of  par- 
ticulars. 

19  KAN.  207,  HAKSOK  ▼.  WOI.COTT 

Void  Jndsments— Vacation— Eztrinsie  evldenoev— Cited  in  Iteynolds  v. 
Fleming,  30  Kan.  106, 1  Pac  61,  46  Am.  Rep.  86;  Dane  v.  Daniel,  28  Wash.  155, 
68  Pac  446— holding  that  a  judgment  rendered  without  jurisdiction  may  be  set 
aside  on  motion,  where  extrinsic  evidence  is  necessary  to  show  lack  of  jurisdictiqn. 

Same— Time  for^-Cited  in  First  Nat.  Bank  of  Newton  v.  Wm.  B.  Grimes 
Dry  Goods  Co.,  45  Kan.  510,  26  Pac  56;  Gille  v.  Emmons,  58  Kan.  118.  48  Pac. 
569,  62  Am.  Bt  Rep.  609;  Anglea  v.  McMaster,  17  Okl.  501,  87  Pac.  660;  Hard- 
ing V.  Gillett,  25  OkL  199,  107  Pac  665;  White  v.  Ladd,  41  Or.  824,  68  Pac.  789. 
93  Am.  St  Rep.  782;  Multnomah  Oounty  v.  Portland  Cracker  Co.,  49  Or.  345, 
90  Pac.  155— holding  that  an  absolutely  void  judgment  may  be  set  aside  on  mo- 
tion at  any  time. 

Sanie— ITnantl&orised  appearance.— Cited  in  note  in  21  L.  R.  A.  853,  on 
effect  of  judgment  obtained  upon  unauthorized  appearance  by  attorney. 

Same— Conditions  preoedent.— Cited  kt  0kark^ffiaH>le  Gov  v.  8tiU,  24  Ofci. 
559,  108  Pac.  586,  holding  that  a  jndgfew&t  against  a  ptrty  Irho  waa  not  seffved 
could  be  set  aside^  tlitlioat  aoiy  showing  t^at  he  had  a  talidMefeiute.   :    .  . 
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Cited  in  note  in  18  L.  R.  A.  (N.  S.)  407,  on  nftceistly  of  HiUaiit  at  mmiiotaams 
defense,  and.  n«cewitiy  of  Bbawing  «nch  defenAs,  to  vacate  judgment  rendeced 
without  jurisdiction  of  defendant's  person. 

8«m»^r«ivi  o£  M«Mdr<-*Ciied  in  McNeiU  t.  £2di«,  24  Kan.  106^  hoMns  tbat 
the  collection  of  a  judgment  rendered  without  juriBdictioa  mar  he  eajoiitH;  Steele 
V.  Duncan^  47  Kan.  511,  2S  Pac,  206»  holding  that  parties  seeking  to  vacata  a  void 
judgment  are  aot  confined  to  the  statutoiy  remedjr  h7  motion. 

Cited  in  note  in  90  Am.  St  Bep.  043,  644,.  661,  on  yacgtion  ol  judgmenis  on 
motion  when  not  specially  authorized  by  statute. 

Bmmm  OollMeyal  attmalu-tC^ited  in  Mastin  v.  Oraj,  19  Kan.  458;  27  Am. 
Rep.  140,  holding  that  a  domestic  judgment  rendered  without  jurisdiction  may 
be  impeadied  collaterally  hty  extrinsic  eiidcnca. 

Cited  in  note  ia  23  Am.  St.  Bep.  105,  on  eoUateiul  attaiok  u^oa  jadgmeat 

8cv«lo«— Aliariirs  raiam— bipeaoluMetttw-^Oited  in  Gfeat  Weet  MinxBg  Co. 
r.  Woodmas  of  Alston  Mining  Co.,  12  CoIol  40,  20  PaiB.  771,  18  Aoi.  St.  Sep. 
204,  holding  that  a  sheriff's  return  of  srsrvice  may  be  impeached  aa  to  matters 
not  presumptively  withia  his  knowledge.. 

19  KAN.  210,  HimBABP  t.  COWAN 

19  KAK.  ZIZ,  DICKSON  V.  AANDAXi 
Jarisdiotion— Effect  of   appearaaoe^'^Cited  in   Freeman  ▼.  Waynaat,  25 

Kan.  279;  Missouri  Pac.  Ry.  Co.  v.  Lea^.47  Kjul  268,  27  Pac  987— holding  that  a 
voluntary  and  general  appearance  ^ave  jurisdiction  over  the  parties. 

Same— Watrer  of  oiijeotioaS.^?ited  In  t)odge  v.  Klncaid  Bros..  ^  Kan. 
346,  1  Pac.  107,  as  to  waiver  of  objections  to  jurisdiction  by  failure  to  raise. 

RepieTin— Demand.— Cited  in  Johns  v.  Hastings,  22  Kan.  464,  affirming  on 
the  authority  of  the  cited  case;  Chapinv.  Jenkins,  50  kan.  385,  31  Pac.  1084, 
holding  that,  where  defe^c^nt  assarted  a  elajm  to  .thi^  |>ropefft^  incoosisteat  with 
plaintiiTs  right  of  possession,^  replevin  could  be  maintained  without  a  demand: 
Burgwnld  v.  Donelsbn,  2  T<!jin.'App.  301,  43  Pac.  100;  Byrchett  v.  Ptiifdy,  2  Okl. 
391,  37  Pac.  1053— holding  that,  where  a  sheriff  levied  oil  the  property  of  one 
person  under  process  against  another,  replevin  could  be  maintained  without  a 
demand  for  its  return. 

Cited  iti  note  in  25' Am.  St  Rep.  258,  on  replevin  agAlrist  officer, 

Instraotions— Refasal^Wlien  not  error.^Cited  in  Western  Union  Tele- 
graph Co.  V.  Getto-McClung  Boot  &.  Sbo«  ,Ca,«9  Kftn.  App.  863,  61  Pac  504. 
holding  that  it  wfis  not  error  to  refuse  an  instruction  which  was  not  good  as 
asked. 

19  KAN.  216,  FSSSXiER  ▼.  KAA8 

PabUo  laada-^nterest  of  aettl«r-i-jllleaatiaii»-^ited  la  Lapham  t.  Head, 
21  Kan.  382,  holding  that  a  sale  of  ttie  possession  and  improvemencs  on  govern- 
ment land  was  oot  void  as  agniast  pujblic  policy;  Reasoner  y.  Markley,  25  Kan. 
G35,  holding  that  «  settler  on  land  settled  on  and  occupied  as  a  town  site  coold 
mortgage  it,  although  the  title  ^as  still  in  ttie. government;  Hardesty  v.  Service, 
45  Kan.  614,  26  Pac.  2»}  Tecumseh  State  Banit  v.  Ma44oz,  4  OkL  583,  46  Pac. 
563— holding  tbat  the  reliiKiais^ment  oi  a  right  to  a  homi^tead  eatty  on  public 
land  was  a  valid  consideration  for  a  contract;  Coleman  v.  Territory,  5  Okl.  201. 
47  Pac,  1079,  holding  that  9,  relinquishment  of  a  right  to  a  homestead  entry  was 
an  instrument  affecting  prpperty  rights,,  and  could  be  the  subject  of  forgery. 

IIP  KAK.Sl^y  9i7f:W^MW^.  WiUTE; 

;  .Jaastiaa:  •mmrt^^^ttjmy  ia  bAvIiik  Jadciaeat-H8ffiietrf««Cited  in  Ooawell  v. 

Kuykendall,  29.£aa*.709».>liol<fing  Uiat  Judgn«iit  qnd«re4:ku^  aat  jeateved  by 
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ja«tice  of  Uie  peace  wjjthin  low  iasB,  «rw  wl^;  State  ^  r/el.  C3o»ier  FjBteun^n, 
36  MoojU  3.78,  92  Fac  476,  12  Ann.  Caa.  1027,  boldiog  l^at,  nmlar  a  alia^ute  xe- 
qpinog  judgmeiU  tp  be  entered  at. the  close  of  the  trial,  the  justice  lost  jurisdic- 
tion by  taking  the  case  under  advisement  without  adjourning  the  trial. 

8am**-WiilTM<'-Cited  in  StUlman  v.  McConneU,  36  Kan.  3d8,  13  Pac.  571, 
holding  tha^  while  a  judgment .  rendered  after  four  <^ys  was  voidable,  and  could 
have  been  corrected  bj  petition  in  error,  the  delay  was  waived.  \^y  a  partgr  who  ac- 
cepted the  judgment;  Scott  v.  Kreamer,  $7  Kan.  753,  16  Pac.  123,  holding  that 
an  ord^r  of  a  justice  of  the  peace  granting  a  new  trial  more  than  &ve  days. after 
judgment  waa  erroneous,  .but  not  void,  and  the  error  was  waived  by  a  ; party 
making  no  objection  at  the  time  or  on  the  new  trial. 

Time— Mode  of  oomputatlom.^— Cited  in  Mound  Cijty  Mtft  Ufe  l8s.  .Ck>.  v. 
Twiniiig,  IB  Kaa.  349,  as  to  t)ie  mode  of  comp^iti^  time;  ScbuUv  v.  Hine,  39 
Kan.  334,  18  Pac.  221,  holding  that,  nnder  a  statute  jrequiring  service  of  a  sum- 
mons three  days  before  the  time  for  appearance,  the  day  of  service  should  be 
excluded  and  the  day  of  appearance  included;  Howbert  v.  Heyle,  47  Kan.  58,  27 
Pac.  116,  holding  that  a  petition  and  notice  of  hearing  served  on  April  18th  was 
served  10  days  prior  to  the  hearing  m  April  28th. 

Cited  in  note  i^  49  L.  It  A.  216,  217,  on  lirst  and  last  days  in  computation  of 
time. 

AnawezwTlnie  for  aervio»-*-Time  f ear  triaJU— Cited  in  Iianoae  v.  McKianon 
&  Co.,  19  Kan.  408,  as  to  the  time  within  which  to  answer  the  summons^  and'  as 
to  the  time  of  trial  in  case  of  default 

Default— Leave  to  answeiv-Bisht  to.«-Cited  in  Swei^afeger  v.  State,  21 
Kan.  475;  MerUn  v.  Newforth,^  44  Kan.  70^  25  Pae.  204;  Horton  v.  Haines,  23 
Okl.  878,  102  Pac.  121— holding  th&t  a  iMrty  in  default  is  not  entitled  as  a  matter 
of  right  to  permisaion  to  file  an  answer. 

Mortgfive— Foireclosi&re-~Penioauil  iitdgBaeattrf-^Cited  in  Beech^r  v.  Ireland, 
46  Kan.  97,  26  Pac.  448,  holding  that  a  personal  judgment  could  not  be  rendered 
against  a  purchaaer  who  had  assumed  payment  of  the  mortgage,  where  these  facts 
weire  not  alleged  in  the  petition  served,  on  him. 

19  XAN.  225,  8T.  JOSBVS  *  Pu  C.  &.  CO.  v.  UfrTK 

Beeeivey  Jwfiedietton  of  eo«rt  appotntlmS'^-^ited  In  Meredith  Village 
Sav.  Bank  v.  Simpson,  22  Kan.  414;  HoweU  v.  Hoagh,  46  Kan.  152,  26  Pac.  436; 
State  ox  reL  Godard  t.  State  Bank  of  Circle^lle,  84  Kan.  366,  114  Pac.  381— 
holding  that  a  court  appointing  a  receiver  coiild  take  to  itself  all  controversies 
alTectinf*  the  property  in  his  custody,  and  compel  the  parties  to  proceed  nowhere 
else;  Meredith  Tillage  Sav.  Bank  ▼.  Simpson,  22  Kan.  414,  holding  that  a  court 
appointing  a  receiver  could  revoke  permission  to  sue  him. 

Same— JTurlsdiotion  of  other  courts*— Cited  in  Central  Trust  Co.  of  New 
York  V.  East  Tennessee,  V.  &  G.  Ry.  Co.,  59  Fed.  523;  Foreman  v.  Central  Trust 
Co.  of  New  York,  71  Fed.  776,  18  C.  C.  A.  321— as  to  the  right  to  sue  a  receiver 
without  leave,  in  the  absence  of  a  statute  authorizing  such  suits;  Brooks  v.  Ver- 
mont Cent  R,  Co.,  Fed.  Cas.  No.  1,964,  holding  that  the  fact  that  the  bringing 
of  a  suit  may  be  a  contempt  of  another  court  does'  not  affect  the  jurisdiction  of 
the  court  where  the  suit  is  brought.  ^ 

Saqie— Aetiona  acalnat  eorporatlon  diurii^s  reoelTeraldp^^-Cited  in  War- 
ner V.  Imbeau,  63  Kan.  415,  65  Pac.  648,  holding  that  a  corporation  could  be  sued 
in  its  own  name,  notwithstaAdin|^  a  receivership,  where  it  had  ngt  been  dissolved. 

Sahia— L«^o  to  vup-^iM  iu  notea  in  5  Aj(j^  St.  Bep.  316  (par.  ^) ;  74  Am. 
St  Rep.  288— on  necessity  of  obtaininf  laa^ve  to  sil#  vacfiv^c* 
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Same-^Prlorlty  of  lleAs  or  olai]i&s.p^it«d  in  note  in  54  Am.  St  Rep.  421, 
on  claims  taking  precedence  over  mortgages  of  railways  and  similar  property. 
Same— ExclnsiTeaeM  of  Jnrisdiotiond— Cited  in  note  in  20  Lu  R.  A.  398, 

on  exclusiveness  of  Jurisdiction  by  appointment  of  receiver. 

Taxation— Board  of  oqiialiBation-Powers.— Cited  in  Gillett  y.  Treasurer 
of  Lyon  County,  30  Kan.  166,  1  Pac.  677,  holding  that  since  1876  the  boaid  of 
equalization  may  change  assessments  of  personal  property  without  personal  notice 
to  the  owner;  Challiss  v,  Rigg,  49  Kan.  119,  30  Pac.  190;  State  ex  reL  Jen- 
nings Bros.  Inv.  Co.  v.  Armstrong,  19  Utah,  117,  56  Pac.  1076— holding  that  the 
board  of  equalization  could  raise  the  assessment  of  a  whole  town,  city,  or  dis- 
trict 

19  KAK.  234,  COMMZSSIOXEBS  OF  OTTAWA  COUNTY  ▼.  NELSOH, 
27  AM.  REP.  101 

Cited  in  Towle  v.  Towle,  81  Kan.  675,  lOT  Pac.  228,  2T  L.  R.  A.  (N.  S.)  55a 
Municipal    oorporation»— Cl&aase    of   bovmdarlefl— Taxations-Cited    is 

Chandler  v.  Reynolds,  19  Kan.  249;  State  ex  rel.  Robh  v.  Board  of  Com'rs  of 
Kiowa  County,  41  Kan.  630,  21  Pac.  601— holding  that  Acts  1873,  a  142,  reUtiTe 
to  taxation  on  the  change  of  boundary  lines,  was  valid. 

Same— Liability  of  detaol&ed  tenltory.— Cited  in  Craft  v.  Lofincfc,  34  Kan. 
365,  8  Pac.  359,  holding  that  the  Legislature  could  not  make  territory  detached 
from  a  town  lialUe  on  bonds  on  which  no  liability  was  created  prior  to  the 
detachment;  State  ex  rel.  Robb  r.  Board  of  Com'rs  of  Kiowa  County,  41  Kan. 
630,  21  Pac.  601,  holding  that  Acts  1873,  c.  142,  applies  as  weU  when  tiie 
detached  territory  is  formed  into  a  new  township  or  county  as  when  it  is  at- 
tached to  an  existing  township  or  county. 

Sanio— Relation  of  new  to  old  oovnties^— Cited  in  note  in  20  Am.  St 
Rep.  678,  on  relation  of  new  counties  and  their  oiBcers  to  old  counties. 

Taxation— Unifoniiit7.p-Cited  in  Francis  v.  Atchison,  T.  &  S.  F.  R.  Co., 
19  Kan.  303,  holding  that  taxation  of  railroad  property  in  nnoiganised  counties 
was  valid,  although  other  property  was  not  taxed,  owing  to  lack  of  means  of 
collection;  Beebe  v.  Wells,  37  Kan.  472,  15  Pac.  565,  holding  that  a  stenogra- 
pher's fee  re(iuired  to  be  paid  in  actions  in  the  district  court,  is  not  a  tax  within 
the  constitutional  provision  respecting  uniformity;  Board  of  Com'rs  of  I*rank- 
lin  County  v.  City  of  OtUwa,  49  Kan.  747,  31  Pac.  788,  33  Am.  St.  Rep.  396. 
holding  that  th'e  constitutional  provision  relative  to  uniformity  of  taxation  does 
not  apply  to  special  assessments  for  public  improvements;  Midland  Elevator 
Co.  V.  Stewart,  60  Kan.  378,  32  Pac.  33 ;  State  v.  Lawrence.  79  Kan.  234,  100 
Pac.  485— holding  that  an  act  authorizing  a  higher  rate  of  taxation  in  one  tax- 
ing district  than  was  permitted  in  others  did  not  violate  the  constitutional  re- 
quirement of  uniformity;  In  re  Page,  60  Kan.  842,  58  Pac.  478,  47  L.  R.  A. 
68,  holding  that  a  tax  on  insurance  contracts  was  one  on  property,  and  subject 
to  the  constitutional  provision  requiring  uniformity;  Board  of  Oom'rs  of  Sum- 
ner County  V.  City  of  Wellington,  66  Kan.  590,  72  Pac.  216,  60  Ia  R.  A.  850, 
holding  that  the  constitutional  requirement  of  uniformity  of  taxation  did  not 
prevent  the  exemption  of  city  property;  Town  of  Tekoa  v.  Reilly,  47  Wash. 
202,  91  Pac.  769,  13  L.  R.  A.  (N.  S.)  901,  as  to  the  application  of  such  a  provi- 
sion to  poll  taxes. 

Same— Special  assessment  as  'tan.**— Oted  in  Todd  v.  City  of  Atchison, 
9  Kan.  App.  251,  59  Pac.  676,  holding  that  a  special  assessment  was  a  "tax." 
within  a  constitutional  provision  that  no  property  should  be  exempt  from  sale 
for  taxes. 

Same— Power  to  exempt.— Cited  in  National  Bank  of  Lawrence  v.  Barber, 
24  Kan.  5^4,  as  to  the  power  to  exempt  from  taxation  personal  pr&lperty  in  ad- 
dition to  that  exempted  by  the  Oonstitntion. 
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Cited  in  note  in  19  L.  R.  A.  80»  on  power  of  state  Legislature  to  exempt  from 
taxation.  . 

Same— Ppll  1;«xmi<-*Gited  in  note  in  29  H  R.  A.  406,  on  poU  taxes. 

Public  pAeen—TeTmsv— Cited  in  State  ex  rel.  Little  v.  Wentworth,  65 
Kan.  298,  40  Pac.  648,  as  to  the  tenn  of  office  of  public  officers;  Wilson  y. 
Clark,  63  Kan.  506^  66  Pac  705,  holding  that  an  extension  of  a  term  of  office 
\n  an  exceptional  case  by  postponing  the  election  for  one  year  was  not  uncon- 
stitutional. 

FubUe  fwui^-^vpUaatlond—Cited  in  YambiU  County  v.  Foster,  63  Or. 
124,  99  Pac.  286,  holding  that  a  county  may  be  required  to  apply  its  funds  to 
any  legitimate  public  purpose,  so  long  as  it  does  not  conflict  with  some  consti- 
tutional provision. 

19  KAN.  249,  CKAKDLiat  tr.  BSTNOZ.1MI 

Mwaiotpal  oo*yovati*B»-«Obaace  pf  boHnflarl—  ■  TMMitipm.-*Cited  in 
State  ex  reL  Robb  y.  Board  of  Com'rs  of  Kiowa  County,  4tL  Kan.  630,  21  Pac. 
601,  as  to  AcU  1873,  c.  142,  relatiye  to  taxation  on  a  change  of  boundaries ;  Com- 
missioners of  Ottawa  County  v.  Nelson,  19  Kan.  234,  27  Am.  Rep.  101 ;  Hurt  v. 
Hamilton,  25  Kan.  76;  Board  of  Com'rs  of  Morris  County  ▼.  Hinchman*  81 
Kan.  729,  3  Pac.  504— as  to  taxation  on  a  change  of  boundary  liues. 

Same— Limbillty  of  detaobed  tenltoz7.F— Cited  in  Board  of  Com'rs  of 
Marion  County  r.  Board  of  Com'rs  of  Harvey  County,  26  Kan.  181,  holding 
that,  where  bonds  were  issued  before  certain  territory  was  detachtd  from  Che 
issuing  county,  funding  bonds  subsequently  issued  to  take  up  the  first  issue  were 
a  charge  on  the  detached  territory;  Craft  ▼.  Lofinck,  34  Kan.  365,  8  Pac.  359, 
holding  that,  where  township  bonds  were  Issued  after  a  detachment  of  territory, 
a  subsequent  act  making  detached  territory  liable  for  bonds  authorised  and  not 
issued  at  the  time  of  the  detachment,  if  applicable  in  such  a  case,  was  void; 
Vandriss  ▼.  HLUj  58  Kan.  611,  50  Pac  872,  holding  that  where  a  township  was 
destroyed,  made  a  part  of  an  unorganized  county,  and  subsequently  divided  into 
three  townships,  they  were  not  liable  for  its  debts. 

Saane  lllgbta  •£  detaobed  temitory,— Cited  in  City  of  Wellington  ▼. 
Wellington  Tp.,  46  Kan.  213,  26  Pac.  415,  holding  that  territoiy  detached  from 
a  town  had-  thereafter  no  interest  in  property  belonging  to  the  origiAal  township. 

19  KAN.  253,  MAJNVIIXS  t.  I*IXT£R,  Same  ease  on  subsequent  ap- 
peal, 23  Kan.  191 
Remedies^-^JlTil  or  eiiminal.— Cited  in  State  ex  rel.  Vance  v.  Crawford, 
28  Kan.  743,  holding  that  the  remedy  given  by  statute  to  shut  up  and  abate 
places  where  intoxicating  liquors  are  manufactured,  sold,  etc.,  is  a  crimiua] 
proceeding,  and  not  a  civil  action. 

19  KAN.  266,  PACIFIC  R.  OO.  tr.  THOMAS 

Coxi^orations— Antborlty  of  pAeers  and  agentsw— Cited  in  Central  BraucI^ 
R.  Co.  V.  Ingram,  20  Kan.  66,  holding  that,  under  a  statute  requiring  a  demand 
on  railroad  companies  for  payment  for  Injuries  to  property,  a  demand  on  the 
general  superintendent  was  sufficient;  Union  Pac.  Ry.  Co.  v.  Beatty,  35  Kan. 
265,  10  Pac  845,  57  Am.  Rep.  160,  holding  that  a  division  superintendent  is 
presumed  to  have  authority  to  employ  a  physician  to  attend  injured  employis, 
but  not  injured  passengers;  Union  Pac.  Ry.  Co.  v.  Winterbotham,  52  Kan. 
433,  34  Pac.  1052,  holding  that  a  division  superintendent  had  authority  to  em- 
ploy a  physician  to  attend  an  injured  employe ;  Kansas  City  y.  CulHnan,  65 
&an.  68,  68  Pac.  1009.  holding  that  a  general  manager  of  a  town-site  company 
was  presumed  to  have  authority  to  sign  a  petitioa  fbr  stteet  iuproTsments ; 
Spelman  v.  Gold  Coin  Mining  &  Milling  Co.,  26  Mont.  76,  66  Pac.  507,  55  L. 
B«  A*  640«  91  Am.  St  Bep.  402^  boUlM  that  a  leMda  maBaget  ol  a  wining 
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corporation  had  no  auch  implied  attthority ;  Balnea  v,  Coos  Bay  NaTigstion  Co., 
45  Or.  307»  77  Pac.  400,  holding  that  the  general  manager,  of  a  railroad  company 
bad  implied  authority  to  iaaue  proraiBacMry  notes,  especially  in  case  of  on  emer- 
gency. 

Cited  in  note  in  20  L.  R.  A.  696,  on  authority  to  employ  medical  serficea  for 
employ^  or  other  person. 

Mediaal  seyviMa— IdAbUity  •£  em9loyev^--^ted  in  Hentlg  ▼.  Kerake,  ^ 
Kan.  559»  holding  that  where  an  employer  requested  a  physician  to  attend  an 
.employe  and  upon  presentation  of  the  biU  did  not  cUsdiaim  iiabOity,  he  was 
liable. 

Cited  in  note  in  4  K  R.  A.  (N.  S.)  39,  62,  on  duty  to  provide  medical  aasistance 
for  servant. 

19  KAN.  260,  STATE  ▼.  I.BWX8,  27  AM.  JKEP.  113 

BiwaUas  imO^^mimatlml  impritmaumt  an  diaf eiue^-^^ited  in  People  v. 
Ah  Teung,  92  Cal.  421,  28  Pac  577^  15  L.  R.  A.  190,  holding  ttiat  it  was  not 
a  crime  to  escape  from  impriBonment  which  was  unlawful,  without  color  of  ao* 
thority. 

Bftino^Lnmooonee  mm  dof«aae.--Cited  in  State  v.  Daly,  41  Or.  515,  70  Pac, 
700,  holding  that  a  prisoner's  innocence  is  not  a  defense  to  a  prosecution  for 
aiding  him  to  escape. 

Cited  in  note  in  15  Ia  R.  A.  101,  on  justification  of  prisqn  breach. 

]CMi*i$lea  on  noowied^^-Oited  in  note  in  39  K  R:  A.  823,  824,  on  right  of 
prisoner  to  appear  unmanacled  at  trial. 

10  KAN.  267,  KANSAS  PAC.  BT.  CO.  ▼«  UTTI.S 

Cited  in  Speer  v.  Miseouri,  K.  &  T.  Ry.  Co.,  28  Kan.  671. 

SkemplaiT  dAmagea— Wlien  vocotrer*blo.«*-CIted  in  City  of  Parsers  r. 
Lindsay,  26  Hhn.  426,  holding  that  exeriiplafy  damages  can  be  recovered  for 
neg1igen<*e  only  wlien  it  amounts  to  wantonness;  Wheeler  &  Wilson  Mfg.  Co. 
V.  Boyce,  36  Kan.  350,  13  Pac.  609,  59  Am.  Rep.  571,  holding  tJiat  exemplary 
damages  can  be  recovered  from  a  corporation  for  tbe  torta  of  its  agents  and 
servants  involving  a  wrongful  intention. 

ttaator  Aftd  aetiraat— Orollow  aet^aHta^Wko  niro.^M:»ted  in  Atchison,  T. 
&  S.  F.  R.  Co.  V.  McKee,  37  Kan.  592,  1^^  Pac  4S4,  holding  that  an  employ^, 
assigned  to  the  duty  of  inspecting,  repairing,  and  providing  machinery,  stood  in 
the  place  of  the  employer,  and  was  not  a  fellow  servant  with  those  operntin? 
the  machinery;  Atchison,  T.  AS.  F.  R.  Co.  r.  Sly,  41  Kan,  720,  21  Pac. 
790,  hblding  that  a  foreman,  who  hired,  discharg6&,  and  paid  other  employes, 
represented  the  employer,  and  was  not  a  fellow  servant ;  AtcWson  &  Eastern 
Bridge  Co.  v.  MiUer,  71  Kan.  13,  80  Pac.  18,  1  L.  R.  A.  (^.  S.)  682,  holding 
that  employes  engaged  in  the  sazne  /general  lyssineas,  and  wfaoae  ^efforta.  tend  to 
promote  the  same  general  purpose,  are  fellow  servants ; .  Consolidated  Kansas 
City  Smelting  &  Refining  Co.  v.  Peterson,  8  Kan.  App.  316,  55  Pac  673,  hold- 
ing that  a  foreman,  who  employed  and  bad  absolute  control  of  other  employes, 
-ivitbout  Immediate  ^bupe^vision  by  any  one  else,  was  not  their  fellow  servant 

Cited  in  note  in  67  Am.  Dec.  500,  on  who  are  fellow  qervants. 

SML^T-Vice  principal— Idabilitjr  for  amglJlga»eev'**Cited  in  Howaid  v. 
Denver  &  R.  G.  Ry.  Co.,  26  Fed.  837,  holding  that  an.  employer  is  liaUe  for  the 
negligence  of  a  vice  principal. 

Cited  in  npte  in  51  U  R.  A.  548,  553,  5^0,  589,  610,  611«  on  vice  principal- 
ship  considered  Yfltk  reference  to  superior  rank  of  negligent  servant. 

3»ine  ■  Kii»w1»4b*  •f  maater.— Cited  in  note  in  41  Ii..B»  A.  1S4,  oifr.]9iowl- 
edg«  as.  iBlement:  of  emfiloyer'a  liabiUty. 

-Amnal  miAMnnni  iHiif'tiwn  ITiif  Itna  «r*«*^^iO»ied*te  W^odtnanv.  Davis, 
32  Kan.  844,  4  Pae.  262;   Qonston  ▼.  Gray,  48  Kan.  31,  28  Pac.  8S3-holdiag 
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that  a  judgrment  will  not  be  reversed  for  immaterial  or  iioA|»re}iulMal  «rvM«; 
Kansas  City,  Ft  S.  *  G.  R.  Co.  v.  ftier,  41  Kan.  871.  21  Pac.  TTO,  13  Am. 
St.  Rep,  811,  as  to  whether  erroneous  idistructicm  on  exem|>lary  damages  was 
prejudicial. 

Bridenoe— Aeesit'a  deolaratloiti^-^diiilnllitlitr^-^ited  in  St  Louis  & 
S.  F.  Ry.  Co.  V,  Weaver,  S5  Kan.  412,  11  Pac.  408,  OT  Am.  Rep.  176,  holding 
that  it  was  error  to  admit  the  deciaratxonB  of  a  party's  a^ent  not  constituting  a 
part  of  the  res  gestae. 

Inatmotiona  to  disregard  testiiiioiijr.— Cited  in  note  in  86  Am.  Dec.  328 
(par.  ^,  On  iAstrttcting  jury  to  disregard  testimony  of  competent  witness. 

19  KAN.  273>  HAN0ON  ▼•  VOWIJB 

Deoedenta'  ertatoa  ■  CWalia  "ItiireMrity  of  aMUWUiV^-^itied  m  daw- 
son  T.  McCttiM/'B  Adia'^r  20  Kaa.  387,  holding  that  claims  against  a  decedent^s 
estate  should  be  formally  exhibited  to  the  exectitor  or  administrator,  although 
he  lias  IcBowM^e  th^re^    ' 

Saua— WiMMi  'biarrad.H^Oited  In  ScFoogs  v.  Tott,  23  KaiL  IBl,  bidding  that 
a*  claim  was  barred  wfasre  the  claimant  did  n<»t  take  proceedings  to  «stabUsh  it 
within  three  years  after  the  administiator  gate  a  bond. 

Cited  in  note  in  65  Am.  Dec.  597,  on  running  of  limitations  against  estate  of 
decedent.  '  • 

Same— Powers  of  admiaisii'ataK-^Citod.in  MtntL  Xjife  Ins.  Co.  v.  Swayae, 
80  Kaa.  11£^  X  Pae*  3^  kc^iag  tha^  aa  administrator  had  no  pow^  to  compro- 
mise a  claim  due  the  estate  without  the  consent  of  the  probate  courts 

Cited  in  note  in  52  Am.  St  Rep.  123|  ofi  liabilities  of  estates  of  dtqedenU  on 
contracts  and  for  torts  of  personal  rcQ)i)esenta.tiveB, 

Kiittitatiom  of  aotiotts4-»8aspe]ialon«*«iAioKiio«ledBmattt  or  new  sroimise. 
-Ml^ited  in  Clawson  v.  MoOnne's  Adm'r,  20  Kan.  ^7,  holding  that  an  acknowledg- 
meat  -of  a  claim  made  in  writing  by  an  adautkistratdc»  not  ttq.  the  qlaimant,  but 
to  the  probate  court,  did  not  suspend  the  running  of  limitations ;  Elder  v.  Dyer, 
26.  Kan.  604,  40  Am.  Rep.  320,  holding  that^aay  acl«aQwle4gB}ent.of  a  debt  in- 
dicating that  the  party  makiag  it  admits  that  he  is  still  liable  is  sufficient  to 
revive  debt ;  Gragg  v.  Barnes,  32  Kan.  301,  4  Pac.  276,  holding  that  note  given 
by  a  surety  on  another  note  to  secure  the  performance  of  an  oral  agreement  re- 
specting the  collection  of  the  other  note  was  not  an  acknowledgment  of  liability 
on  the  other  note ;  Clark  v.  King,  54  Kan.  222,  B8  Pac.  281,  holding  that  an  ac- 
knowledgment of  a  debt  will  revive  it,  without  any  promise  to  pay ;  Hay  thorn 
v.  Cooper,  65  Kan.  338,  69  Pac.  338 ;  Durban  v.  Knowfcs,  ^  ^Can.  SfiTT,  71  Pac. 
829;  Hawkins  v.  Brown.  78  Kan.  284,  97  Pac.  479;  King  v.  Ofty  of  Ftank- 
fort,  2  Kan.  App.  530,  43  Pac.  983;  Desell  v.  Thayer,  2  Kan.  App.  587,  44 
Pac.  686 ;  Richards  v.  fiayden,  8  KTan.  App.  816,  OT  Pac.  978 ;  Andrew  t.  Ken- 
nedy, 4  Okt.  625,  46  Pac.  49^5— Mdtag '  tOat  an  aaknanrledgment  wbich  will  te- 
vfre  a  debt  must  bo  an  unqualified  atid  direct  adndasion  of  a  present  subsisting 
debt  on  whicli  Khe  paity  is  liable* 

Idodffied  in' Elder  ▼.  Df«r,  26  Kan.  604,  40  Am.  Uep,  820^  holding  that  it  is 
not  nobeasary  that  an  acknowlMgHsttt  oZ  a  debt  should  contain,  language  ijw)^ 
eating  a  willingnesn  td  pay.  '  '  ir. 

Cited  in  ttdtcto  in  102  Am.  St«  fiep.  *96d»  775;  36  Am.  Rep.  107;  40  Am.  Rep. 
Itl-^a  aokliow4«dgi<ient  or  new  promise  to  suspend  tunalli^  or  recaovo  bar  of 
stfltn<n  of  limitations. 

Satt^i^-^Aekiiosrledcnieiit  hf  ndniliitstrato«.-*<inted  te  Tktm  ▼.  Olsen,  18 
Idaho,  858,  110  Pac.  194,  A^n.  Cas.  1912A,  1,  Mlding  that  an  acknowledgment 
of  a  diO)!  hy  nn  admiufirtraitoy  will  not  suspend  tbe  mofnii^;  of  the  atslata  of 
HiiUfatfonii    ' 

Cited  in  note  in  12  Am.  Dtfe.-  <Ki&,  on  ^keetrter'i  power  4o-  i^rfxre  dettt- 

y.l9  K.NoTBft— 2  "^^^T^ 
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Same— B#ath  pf  d«Vtor.-^ited  in  Alice  E.  Mining  Co.  v.  Blanden,  136  Fed. 
252 ;  Nelson  v.  Herkel,  80  Kan.  456,  2  Pac.  llO—holding  that  the  running  of  the 
statute  of  limitations  is  suspended  between  the  death  of  the  debtor  and  the  ap- 
pointment of  the  administrator;  Bauserman  v.  Charlott,  46  Kan.  480,  26  Pac. 
1051;  Robertson  v.  Tany,  83  Kan.  716,  112  Pac  603;  Glazier  y.  Heneyboss, 
19  Old.  316;  Bauserman  y.  Blunt,  147  U.  S.  647,  13  Sup.  Ct  466,  37  L.  Ed. 
316~>hoIding  that  the  death  of  the  debtor  will  not  indefinitely  suspend  the  run- 
ning of  the  statute  of  limitations,  where  the  creditor  neglects  to  take  oat  let- 
ters of  administration. 

Same— XSxliiliitins  claim  to  adaBiBistrator,— Cited  in  Clifton  ▼•  Meoser, 
79  Kan.  655,  100  Pac.  645,  holding  that  exhibiting  a  daim  to  an  administrator 
does  not  suspend  the  running  of  the  statute  of  llmitatloni. 

Samo-Oaadittoaal  proaiise  to  yay— Cited  in  Tridell  ▼.  Munhall,  124  Fed. 
802,  holding  that  a  conditional  promise  to  pay  a  debt  will  not  revive  it,  without 
proof  that  the  condition  has  been  fulfilled. 

Same  Hearinc  la  probate  court  as  *'avit.**— Cited  in  Ctawsoa  v.  Me- 
Cune's  Adm*r,  20  Kan.  337,  holding  that  the  hearing  and  allowance  of  a  claim 
against  a  decedent's  estate  by  the  probate  court  la  a  "suit,"  within  the  limita- 
tion of  suits  against  executors  and  administrators. 

19  KAN.  282,  TOWH8DIN  ▼•  KUTT 

Cited  in  Cady  v.  Case,  46  Kan.  788,  26  Pac.  448. 

Married  women— Pcraoaal  Injarlee— Recovery  for  loss  of  tlasc^^^ted 
in  City  of  Wyandotte  v.  Agan,  87  Kan.  528,  16  Pac  628,  holding  that  a  married 
woman,  suing  for  personal  injuries,  may  recover  for  time  lost  from  a  separate 
business  conducted  by  her,  but  not  for  time  lost  from  her  household  duties;  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Dickey,  1  Kan.  App.  770,  41  Pac.  1070,  holding  that  a 
husband,  suing  for  loss  of  his  wife's  services  from  personal  injuries,  most,  in 
addition  to  alleging  the  marital  relation,  show  other  facts  indicating  (h&t  he  was 
entitled  to  such  services. 

Same— Rlslit  of  aotiom  by  wife.— Cited  in  Mehrhoff  v.  Mehrhoif,  26  Fed.  13, 
holding  that  a  married  woman  may  sue  in  her  own  name  for  'the  alienation  of 
her  husband's  aflTections. 

Evidence— Testimony  as  to  feelings.— Cited  in  State  ex  reh  Jackson  v. 
Lindsay,  85  Kan.  192,  116  Pac.  209,  holding  that  a  witness  could  testify  that 
she  heard  screams,  which  disturbed  her  and  made  her  nervous. 

lajnries  to  rdatives.— Cited  in  note  in  48  Am.  Dec.  621,  on  actions  for  in- 
juries to  or  death  of  relatives. 

19  XAH.  287,  SOHOOIi  DI8T.  KO.  82  ▼•  TATI.OR 

Posaeasion  of  laad  as  notico  of  riclita^— Cited  in  Qreer  ▼.  Higgins,  20 
Kan.  420,  holding  that  a  purchaser  of  land  had  notice  of  the  rights  of  a  person 
in  open,  notorious,  and  exclusive  possession  under  an  unrecorded  deed,  and  ac- 
quired no  title  as  against  him ;  Broce  v.  McBee,  23  Kan.  379 ;  McNeil  v.  Jor- 
dan, 28  Kan.  7;  Deetjen  v.  Richter,  33  Kan.  410,  6  Paa  595;  Utley  v.  Fee, 
33  Kan.  683,  7  Pac.  555 ;  Sheldon  v.  Atkinson,  38  Kan.  14,  16  Paa  68 ;  Stough 
V.  Badger  Lumber  Co.,  70  Ksa.  713,  79  Pac  737 ;  Janes  v.  Wilkinson,  2  Kan. 
App.  361,  42  Pac.  785;  Kansas  City  Inv.  Ca  v.  Falton,  4  Kan.  App.  115,  46 
Pac.  188;  Edwards  v.  Montgomery,  26  OkL  862,  110  Pac.  779,  138  Am.  St. 
•Rep.  975*-holding  that  actual  possession  under  an  apiuirent  claim  of  ownership 
is  notice  to  the  world  of  the  title  or  interest  of  the  possessor ;  Beaubien  v.  Hind- 
man,  38  Kan*  471,  16  Pac  796,  holding  that,  where  a  party's  possession  was  not 
so  op«n,  notorious,  and  exclusive  as  to  put  a  purchaser  on  inquiry,  one  parchaaliig 
without  actual  knowledge  was  a  bona  fide  pardiaaer4 
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Cited  in  note  in  104  Am.  8t.  Rep.  341,  on  eltoet'of  poMeiBibii  «f  real  pwperty 
as  notice. 

Xastnuiientfl— Tailure  to  record— Effects— Cited  in  Tucker  v.  Vandermark, 
21  Kan.  263,  holding  that  an  attachment  on  land  in  the  actnal  possession  of  a 
third  person  holding  under  an  unrecorded  deed  from  the  attachment  debtor  cre- 
ated no  lien  thereon ;  Holden  t.  Gannett,  28  Kan.  98,  holding  that  the  lien  of  a 
mortgage  was  prior  to  that  of  a  judgment  under  which  a  lery  was  made  before 
the  mortgage  was  recorded. 

Kotiioe— Dutjr  of  Inqiiiry.— Cited  in  Ely  ▼.  Plngry,  56  Kan.  IT,  42  Pac.  ^0, 
holding  that  a  mortgfigee  knowing  that  land  was  incumbered,  but  failing  to  ex- 
amine the  -records,  was  not  a  bona  fide  purchaser. 

19  KAK.  993,  OXFOBB  FSKBY  OO.  ▼•  SUlOrER  OOVNTT  OOM'BB 

Ferrles.--Cited  In  note  in  59  L.  B.  A.  532,  on  establishment,  regulation,  and 
protection  of  ferries. 

19  KAN.  899,  OOMiasaiOllSBS  OF  08B0RNB  GOmfTT  ▼•  BIiAKS, 
Saata  case  oa  rabsegmeat  appeal,  2b  Kmau  366 
Tas— Amoaat  of  l«¥y— CoTerlsg:  prevloms  dellolt.— CJited  in  Bowen  ▼. 
West,  10  Colo.  App.  322,  60  Pac  10S5;  Bergman  v.  BulUtt,  43  Kan.  709,  23 
Pac.  938— as  to  the  right  to  exceed  the  authorised  tax  levy  to  cover  defidts  in 
previous  years. 


19  XAX.  303,  FRAHCIS  t.  ATCHISON,  T.  *  S.  F.  B.  OO. 

Taxation— Railroads— Umorgaalsed  ooamtias.— Cited  in  State  ex  rel.  Atch- 
ison, T.  &  S.  F.  R.  Co.  y.  Francis,  23  Kan.  495,  as  to  the  constitutionality  of  a 
tax  on  railroad  property  in  unorganised  counties. 

Same— UiiiforBUt7.-C!ited  in  MoHeniy  v.  Alford,  168  U.  S.  061,  18  Sup. 
Ct.  242,  42  Jj.  Ed.  614,  holding  that  the  Legislature  may  provide  different  meth- 
ods of  taxation  for  different  classes  of  property ;  Commissioners  of  Ottawa  County 
V.  Nelson,  19  Kan.  234,  27  Am.  Rep.  101,  as  to  differences  between  Constitution 
of  Kansas  and  of  otiier  states  concerning  uniformity  of  taxation;  Pryor  v. 
Bryan,  11  Okl.  857,  06  Pac  348,  holding  that  a  statute  taxing  property  on  In- 
dian reservations  for  some  purposes  and  not  for  others  was  not  invalid  for  non- 
uniformity;  Crawford  v.  Linn  County,  11  Or.  482,  5  Pac.  788,  holding  that  a 
provision  for  the  taxation  of  mortgages  where  the  land  was  situated,  If  wholly 
within  one  county,  leaving  other  mortgages  to  be  taxed  at  the  mortgagee's  domi- 
cile, was  not  void  for  nonuniform! ty. 

Distinguished  in  Graham  v.  Board  of  Com'rs  of  Chautauqua  County,  81  Kan. 
473,  2  Pac.  549,  holding  that  the  taxation  of  one  particular  class  of  property 
brought  into  the  state  after  Mardi  1st  violated  the  constitutioniLl  requirement  ot 
uniformity. 

Cited  in  note  in  60  L.  R.  A.  340,  846,  358,  on  constitutional  equality  tn  rela- 
tion to  corporate  taxation. 

Same— Power  to  exempts— Cited  in  National  Banlc  of  Lawrence  v.  Barber, 
24  Kan.  534;  Board  of  Com'rs  of  Sumner  County  r.  City  of  Wellington,  66 
Kan.  500,  72  Pac.  216,  60  L.  R.  A.  850— as  to  the  power  of  the  Legislature  to 
exempt  from  taxati6n  property  in  addition  to  that  exempted  by  the  Constitution. 

Cited  in  note  in  19  L.  R.  A.  80,  on  power  of  state  Legislature  to  exempt  from 
taxation;  in  93  Am.  St.  Rep.  107,  on  constitutional  inhibition  against  8];>ecial 
Icfcislation  where  general  law  can  be  made  applicable. 

Same— lAoease  taxes-^ower  pf  IieKtslatmre.*-dted  in  CSty  of  Newton  v. 
Atchison,  31  Kan.  151,  1  Pac.  288,  47  Am.  Rep.  486,  holding  that  the  Constitu- 
tion does  not  restriet  the  power  of  the  Legislature  to  lery  and  eoUeot  license 
taxes  or  to  delegate  this  power  to  municipal  eorpofttloBi. 
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»Wiii.  WtMitii  #f  »qm>Mmtl»»'  V<wapf .->^CSted  in  Boaaad  of  Om'n  of  Geftrr 
County  ▼.  Missouri,  K.  &  T.  Ry.  Co.,  62  Kan.  168,  61  Pac.  683,  holding  that  tbe 
state  boan}  of  equalisation  cannot  control  the  yalnation  of  county  property  for 
purposes  other  than  stat^  taxation. 

KoMwte^d  vich4h-JP«wfNr  to  ««t«KdU^ited  in  Towle  y.  Tow]«,  81  Emm. 
675,  ]i07  Pae.  229,  27  L.  R,  A.  0^.  9.)  560,  boVding  that  the  I^egialature  nay  ex- 
tend, although  it  could  not  restrict*  the  homestead  right  conferred  by  the  Gon- 
stitution. 

,|ltatiite»-9veeAia  lest«l«tion«— Cited  in  Carpenter  t.  Pe<Hple  ex  sel«  Til- 
ford,  8  Colo.  116,  5  Pac.  828,  holding  that  ordinarily  it  is  a  question  for  the 
Legislature  whether  a  general  law  cannot  be  made  api^icable  so  as  to  amthorise 
a  special  law ;  Anderson  v.  Ritterbusch,  22  Old.  761,  98  Pac.  1002,  holding  that 
a  atatote  nok  restricted  in  opexatton  to  any  paxtiailar  locality  waa  not  inralid 
aa  one  not  having  a  uniCocm  opemtion,  al^ongh  it  would  not  practically  have- 
operation  in  every  part  of  the  state. 

Same— VaUdity— Determi]iAUo]t.-<^ted  in  State  T.  Ide,  35  Waah.  576,  77 
Pae.  961,  67  I4.  R,  A.  280,  102  Am.  St  Rep.  914,  1  Ann.  Caa.  684;  Thurston 
County  V.  Tenino  Stone  Quarries,  44  Waah.  851,  87  Pac  684,  9  Ll  R.  A.  (N.  S.) 
306,  12  Ann.  Cas.  814*-heldfng  that  a  ataCnte  aboold  not  be  de<^ied  v«id  unless 
its  onconstitutionality  is  apparent  beyond  leBsaoable  doubt. 

Cited  in  note  in  81  Am.  Dec  507>  on  coneluaivenese  of  legislative  determination 
as  to  applicability  of  general  law. 

EzeontlTe  oAoera-^ower  of  oonrt  oTor.— Cited  in  Martin  v.  Ingham^  3H 
Kan.  641,  17  Pac.  162,  holding  that  the  courts  may  issue  Injunctions  and  writs  ot 
mandamns  against  executive  offioeia  of  the  Btata  government. 

19  KAN.  317,  LEAVEirWORTH.  J.,  it  Q.  JL  CO.  ▼.  VAK  RIPER 

Aia«nd»ent  of  plaadfagps  ■  K»tioo  to  ad¥»rao  ]iArty««-<;ited  in  Vermont 
Loan  A  Trust  Oo.  v.  McGregor,  5  Idaho^  510,  51  Pac.  104 ;  St  Loum  A  8.  F. 
Ry.  Co.  V.  McReynolda,  24  Kan.  368;  Kansas  City,  I4.  A  S.  Ry.  Co.  v.  Richol- 
son,  31  Kan.  28,  1  Pac.  138;  Wood  v.  Nicolsoo,  43  Kan.  461,  23  Pac  587: 
Beecher  v.  Ireland,  46  Kan.  97,  26  Pac.  448;  Beekman  v.  Trower,  82  Kan.  327. 
108  Pac.  110-^holding  that  it  is  enror  to  permit  a  party  to  amend  his  plead- 
ing in  the  absence  of,  and  without  notice  to,  an  adverse  party. 

Sano-*^Haastne  oanae  of  aotSoiu— Cited  in  note  in  51  Am.  St  Repi  434, 
on  amendments  which  are  not  admlasible  becavae  changing  cause  of  action. 

19  KAN.  321,  ST.  JOSEPH  *  KANSAS  XOAN  A  BinXDINO  ASS'K 
▼.  THOMPSON^  Samo  caaa  oa  aabaequeiit  appeal,.  ^3  Kaa.  209 

lioaa  aaaoelatiaaa— Iftembersliip  relation^— Cited  in  Mutual  Home  A  Sav> 
ings  Ass'n  v.  Wora,  67  Kan.  600,  73  Pac.  116,  holding  that  a  borrower  from  a 
loan  association  was  not  a  member,  but  only  a  debtor,  where  the  membership 
arrangement  was  a  mere  guise  for  the  purpeae  of  obtaining  ueurious  interest 

Same-^Law  soTemins*— Cited  in  Royal  Loan  Ass*n  v.  Forter,  68  Kan.  408, 
75  Pac.  484,  1  Ann.  Cas.  794,  holding  that  a  loan  by  a  Missouri  building  and 
loan  corporation  to  a  resident  of  Kanaaa  was  a  Kansas  contract  and  subject  to 
its  laws  relative  to  usury. 

Cited  in  note  in  69  Am.  I>ec.  159,  162,  on  building  and  loan  aasociations ; 
in  83  Am.  Dee.  614,  aa  to  vl»en  contracts  of  loan  associations  are  usurious. 

lb  KAN.  330,  SMITH  ▼.  XoNAIR,  27  AX.  RSP.  117 

ReaoiMi«a-p4RostnMtAe»-^«eaaaiiy.*-Cited  in  Wkte  w.  3midi,  21  Kan. 
412,  30  Am.  Repb  433 ;  H.  A.  Pitt's  Sons  Mfg.  Cow  y«  I^ewif^  80  Kan.  541,  1 
Pa>c.  812— hokliftg.  thi^t  a  return  of  the  property  la  not  {waenittal  t»  m,  xeseissioa 
of  a  contract  of  sale,  wJkttM  the  propeitjr  ia  worthltae> 
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m-WmvtmaMmu^Whmk  lm»lMU-0Sta4  in  M«yar  r.  BWhajrO*,  liQ8  U. 
S.  386^  IB  Sap.  Ot  1148,  41  L.  Bd.  109^  ho&ding  thiut  »a  a  aale  o£  oommercial 
paper  there  was  an  implied  wiunraaty  thftt  it  waa  wbat  it  appearad  to  be» 

DiBtinffQMibed  in  fiki^sam  v.  Browa,  76  iian.  dOQ^  91  Pae.  179,  15  Ia  R.  A. 
(N.  S^  $77,  lM)^ng  that  on  a  saif:  ol  a  lo^ovnaod  spadift^  aitidbe  there,  is 
no  iiaplied  wiu?vaatr  that  it  will  a««wer  th^  parpoa^  ixtfended  hf  the.  buyer. 

Cited  in  note  in  36  L.  R.  A.  92,  on  implied  warranty  of  genuineness  upon  sale 
of  negotiable  paper;  in  35  L.  R.  A.  (N.  S.)  279,  on  effect  of  sale  with  particular 
description  of  kind  6r.quWty. 

SMna-^BlKht  «o  vmotw  «#»  In^mtOk  of  wmmuitf^^<4%UA  in  note  tn  3 
li.  R.  A.  (N.  S.)  466,  on  right  of  leselling  pOTCfliaser,  not  aotttaOy  making  good 
to  vendees,  to  -recover  for  1>rea«h  of  warranty  aa  to  quantitF  or  quality. 

Same— Porgred  Initnunents— R^eoVaiT  df  prloa.^-Cited  in  Parmelee  v. 
Knox,  24  Kan.  113,  holding  that  a, purchaser  of  a  forgect  school  district  bond 
could  recover  the  purchase'  price  from  the  ^seller. 

Cited  in  note  in  50  Am.  Dec.  606,  on  liability  of  seller  of  forged  note. 

19  KAN.  335,  ATCHISOK  &  N.  B.  CO.  ▼.  WAONSB 

Appeal  amd  errox^—BUl  of  exceptiona  o'  caao-^made.— Cited  in  Shnrtli^ 
V.  Extension  Pitch  Co.,  14  Idaho,  416,  94  Pac.  574,  holding  that,  where  docu- 
ments were  properly  identified  by  the  biil  of  exeeptions,  it  was  not  ^necessary 
that  they  should  have  been  copied  thejrela  before  the  bill  was  settled;  Western 
Union  Telegra{>h  Co.  v.  Rich,  19  Kan.  517,  27  Am.  Rep.  159;  Schuler  v.  Col- 
lins, 58  Kan.  578,  50  Pac.  597— as  to  the  su/9iciency  of  a  ''skeleton"  case-made 
or  bill  of  exceptions,  containing  blanks  with  directions  to  the  clerk  to  insert; 
Pfeiffer  v.  Union  Evangelical  Church,  20  Kan.  100,  holding  that,  where  the 
record  was  incomplete,  alleged  errors  could  not  be  reviewed;  Smith  v.  Afoore« 
21  Kan.  161,  holding  that  the  pleadings,,  etc.,  shpuld  have  been  copied  and  at- 
tached to  the  case-made,  or  made  a  part  of  it,  at  the  time  it  was  signed  and 
certified;  Allen  v.  Krueger,  25  Kan.  74,  holding*  that  the  record  should  be 
complete  and  perfect  when  signed  and  allowed  by  the  judge;  Billard  v.  Erhart, 
35  Ka^  616,  12  Pac  4d;  Sutev.  Djogan,  52  Kan.  23,  34  Pac.  409--aa  to  in- 
complete bills  of  exceptions;  BrucQv.  Casey-Swasey  Co.,  13  Oki.  554,  75  Pac. 
280,  holding  that  an  affidavit  referred  to  in  the  bill  of  exceptions  as  ''Exhibit 
A,"  but  not  incorporated  therein,  was  not  M.  pfOA  <qf  t^e  biU. 

19  XAJK^  349,  MOUND  CIXT  MUX.  UFE  INSU  Oa  ▼.  TWINING 

Term  of  (eo1&rt>-^AdJonnuneat-«SMfoet^*-Cited  in  Smith  v.  Eni«ka  Bank, 
24  Kon.  528,  holding  that  a  probate  couTt  did  not  lose  jurisdiction  0<  a  ^ndicial 
settlement  of  an  executor'd  aeconnts  by  letting  it  go  ov^r  the  term  without  a 
formal  continuance. 

Caae-mado— Time  for  maklns  and  Ullns.— Cited  in  Osborne  y.  Young, 
28  Kan.  769,  holding  that,  tinder  a  statute  requiring  proceedings  in  error  to  be 
instituted  within  one  year,  the  fling  of  a  case-made  more  than  one  year  after 
judgment,  but  within  one  year  after  the  order  denying  a  new  trial,  authorized 
a  review  of  that  order ;  Springfield  Fire  &  Marine  Ins.  Co,  v.  Gish,  Brook  & 
Co.,  23  Okl.  824,  102  Pac.  708,  holding  that  the  time  to  make  and  serve  a  case 
ran  from  the  overruling  of  the  motion  for  a  new  trial,  where  the  questions  for 
review  require^  $mtiL  a  i^Hion.-. 

gamyi .  ■Fytcaaloii.^-Cited  in  Misseail  Pac. By.  Ca  ▼.  Qayooi,  1  Kdjo,  App. 
586,  42  Pac.  259,  holding  that  where  tiae  oouxt,  after  overraliag  a  motion  for 
a  newttfial)  ^jentiAHed  th^  matter  more  than  three  days  an^l  th^n  again  over- 
•i«M'  Ht  ^ct^Mitkoui  aiEfiei^d  H^  tlfne^tP  ^»^.  a«»d  flarve  a.  Qa4«u    • 
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Time— Comp«tatl<nL^-^ited  In  Reed  r.  Sexton's  Adm'n,  20  Knn.  1»,  hold- 
ing that  a  law  required  to  be  puUislied  for  four  weeks  waa  in  effect  on  the 
beginning  of  the  2Sth  day  after  the  first  publication. 

Cited  in  note  in  49  Ia  R.  A.  105,  on  first  and  last  days  in  eompatation  of  time. 

Insitraaee—WAiTer^— Cited  in  note  in  107  Am.  St  Rep.  146,  on  waiver  of 
provisions  of  nonwaiver  or  written  waiver  of  conditions  and  forfeltares  in  pol- 
icies. 


19  KAN.  382,  BEQUILLABD  ▼.  BAB1XETT»  87  AX.  BSP.  120 

Tsial— DMuurrsv  to  •Hdaaoe— Pstwliiatiow  ,^-Gited  in  Wolf  v.  Washer, 
32  Kan.  533,  4  Paa  1036;  Schvster,  Hingston  &  Go.  v.  Knrtz,  47  Kan.  255, 
27  Pac.  994;  JBdmisson  v.  Dnunm-Flato  Commission  Co.,  13  Okl.  440,  73  Pac. 
958;  Conklin  v.  Yates»  16  OkL  266,  83  Pac.  910-^olding  that,  on  a  demuner 
to  plaintiif*8  evidence,  every  portion  of  it  must  be  regarded  as  true;  Christie 
V.  Barnes,  33  Kan.  317,  6  Pac.  599 ;  St  Paul  Fire  &  Marine  Ins.  Co.  v.  KeUy, 
43  Kan.  741,  23  Paa  1046— holding  that  the  court  will  not  weigh  conflicting  evi- 
dence on  a  demurrer  thereto;  McCune  Mining  Co.  v.  Adams,  35  Kan.  193,  10 
Pac.  468,  as  to  when  a  demurrer  to  the  evidence  should  be  sustained. 

Ezemptlcm  laws— Tools  or  implements— What  are«— Cited  in  Jenkins 
V.  McNall,  27  Kan.  632,  41  Am.  Rep.  422,  holding  that  a  press  used  in  carrying 
on  business  as  a  job  printer  is  a  tool  or  implement,  within  the  exemption  laws ; 
Bliss  V.  Vedder,  84  Kan.  57,  7  Pac.  599,  55  Am.  Rep.  237,  holding  that  a  print- 
ing press  and  printing  materials  used  in  publishing  a  newspaper  were  tools  and 
implements,  and  exempt;  Williams  v.  Vincent,  70  Kan.  595,  79  Pac.  121,  68 
L.  R.  A.  634,  109  Am.  St  Rep.  469,  holding  tliat  a  bowling  alley  is  not  a  tool 
or  implement  used  in  carrying  on  business. 

Cited  in  notes  in  21  Am.  Dec.  547,  548,  553 ;  123  Am.  St.  Rep.  140--on  ex^^mp- 
tion  of  tools  and  implements. 

Same— Stoek  In  trado  of  merel&a]iLt«-^riticised  in  Martin  ▼.  Bond,  14 
Colo.  466,  24  Pac.  326,  holding  that  an  exemption  of  stock  in  trade  applied  to 
a  merchant  as  well  as  a  mechanic. 

19  XAH.  388,   ORAHT  ▼.   DABKST,  27  AM.  REP.    125,   flame  ease 
cm  subsequent  appeal,  19  Kan.  390 


19  XAX.  390,  ORAHT  y.  DABKET 

Jadcmont— Enforcement  notwltlmt  an  din  g  rorlew.— Oted  in  Water  Pow- 
er Co.  V.  Brown,  28  Kan.  695,  holding  that  an  action  by  sureties  on  a  note 
against  their  principal  to  recover  payments  by  them  was  one  on  a  contract  for 
the  payment  of  money  only,  in  which  the  court  could  permit  the  enforcement  of 
the  judgment  notwithstanding  proceedings  in  error;  Gill  v.  Buckingham,  7  Kan. 
App.  237,  52  Pac.  903,  holding  that  a  landlord's  action  against  the  purchaser 
of  a  crop  was  based  on  the  lease,  and  was  not  one  on  a  contract  for  the  payment 
of  money  only. 

Distinguished  in  Commercial  Union  Assur.  Co.  y.  Norwood,  54  Kan.  500,  3S 
Pac.  557 ;  American  Central  Ins.  Co.  y.  Cox,  54  Kan.  502,  38  Pac.  558— deny- 
ing  a  motion  to  fix  the  amount  of  a  supersedeas  bond  to  stay  execution,  where 
the  trial  court  had  authorized  execution  notwithstanding  the  proceedings  in  er- 
ror. 

19  KAN.  394,  HAOAMAH  ▼•  CIiOUB  OOVimr  OOlTRfl 

Tax— Partial  illesallty— Neoossity  of  tonder^^-Oted  in  Bflller  t.  Madden, 
35  Kan.  455,  11  Pac.  449;  Frans  y.  Krebs,  41  Kan.  223,  21  Pac.  90;  Parsons 
Natural  Gas  Co.  y.  Rockhold,  79  Kan.  661,  100  Pac.  639— holding  that  tax  pro- 
ceedings will  not  be  restrained  for  partial  illegality,  ^thont  payment  or  tender 
of  the  legal  portion  of  the  tax. 
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Followed  in  Houston  v.  Oommissioners  of  Glond  County,  19  Kan.  396,  affirm- 
ing on  the  authority  of  the  cited  case.  • 

Same-^Restraining  eolUtttiiniUF-<;ited  in  notes  in  22  Ii.  B.  A.  702,  703; 
69  Am«  Dec.  200,  204— on  injunction  against  collection  of  taxes  ajid  assessments. 

19  XAir.  306,  HOtrsToir  ▼.  gloub  countt  gostbs 

Jury  trial— Suits  in  egvityv— Cited  in  Keith  v.  Keith,  26  E:an.  26,  hold- 
ing that,  where  an  action  in  ejectment  was  so  amended  as  to  be  substantially 
one  in  equity  to  quiet  title,  neither  party  was  entitled  to  a  jury  trial  as  a  matter 
of  right;  Woodman  y.  Davis,  32  Kan.  844,  4  Pac.  262;  Henderson  t.  New  Eng- 
land Loan  &  Trust  Co.,  6  Kan.  App.  279,  51  Pac.  61— holding  that  a  jury  trial 
is  not  demandable  as  of  right  in  suits  in  equity. 

Same— Statutory  aotions«-^ited  in  Bich  y.  Bowker,  25  Kan.  7,  holding 
that  in.  a  statutory  action  the  Legislature  may  dispense  with  a  jury. 

19  KAK.  397,  BRAXfi  ▼.  BAIXOU,  Same  ease  on  subsequent  appeals, 
25  Kan.  61S|   27  Kan.  594 

ConTeyancea  of  interests  in  pnblio  lands— Validity.— Cited  In  Kreamer 
V.  Earl,  91  Cal.  112,  27  Pac.  735;  Mellison  v.  Allen,  30  Kan.  382,  2  Pac.  97; 
Weeks  y.  White,  41  Kan.  569,  21  Pac.  600— holding  that  an  agreement  by  a  settler 
for  a  sale  of  the  land  prior  to  acquiring  title  from  the  goyernment  was  yoid; 
Wilcox  y.  John,  21  Colo.  367;  40  Pac.  880,  52  Am.  St  Kep.  246;  Weber  y.  Laid- 
ler,  26  Wash.  144,  66  Pac.  400,  90  Am.  St.  Rep.  726— holding  that  a  mortgage  or 
deed  of  trust  by  a  pre- emptor  of  goyernment  land  before  final  proof  is  not  "^oid 
under  the  United  States  Reyised  Statutes;  Armstrong  y.  Henderson,  16  Idaho, 
566,  102  Pac.  361,  holding  that  an  agreement  by  trespassers  on  goyernment  land 
to  make  homestead  entry  and  then  by  conyeyances  adjust  their  title  to  conform 
to  their  occupancy  was  yoid;  Jaryis  y.  Campbell,  28  Kan.  870,  holding  that  a 
transfer  of  a  claim  to  goyernment  land  not  subject  to  homestead  settlement  was 
not  a  sufficient  consideration  for  a  note;  Kine  y.  Turner,  27  Or.  356,  41  Pac. 
664,  holding  that  an  agreement  by  a  purchaser  of  land  from  the  goyernment  at 
public  sale  to  conyey  part  to  another  in  consideration  of  his  refraining  from  bid- 
ding was  against  public  policy  and  would  not  be  enforced. 

IHstinguished  in  O'Neill  V.  Martin,  26  Kan.  494,  holding  tiiat  specific  perform- 
ance  of  a  oontract  for  the  sale  of  school  land  by  a  settler,  who  subsequently  ac« 
quired  title,  would  be  decreed;  Church  y.  Adams,  87  Or.  355,  61  Pac.  639,  holding 
that  a  contract  to  sell  a  timber  culture  claim,  made  bef<Hre  final  proof,  was  not 
yoid  as  against  public  policy. 

Frandnlent  tr—aetl«Ma— Belief.— Cited  in  Buchtella  y.  Stepanek,  58  Kan. 
373,  36  Pac.  749;  McKinnis  y.  Scottish  American  Mortgage  Co.,  55  Kan.  259,  30 
Pac.  1018—holdiJig  that  the  courts  will  not  aid  eitilier  party  to  a  fraudulent  trans- 
action. 

Parol  tmatF— Enf oreeatent>->Distinguished  in  First  Nat  Bank  of  Peoria, 
HI.,  v.  Jidfray,  .41  Kan.  694,  21  Pac  240,  m.  to  the  enfocceinant  of  an  express 
parol  trust. 

19  KAK.  403,  OI.IPPENOEB  ▼.  HA8TIK08 

19  KAN.  405,  ATCHZSON,  T.  *  8.  F.  B.  OO.  ▼•  IBIXAND 

19  XAK«  408»  LAKOUE  ▼.  MeKIKIfON 

Cited  in  lUchards  y.  Tarr,  42  Kan.  547,  ^  Fac.  557. 

FleaiHnga  Hrlating  baok  to  oommeneement  of  aetton^-- Oited  In  Neddo 
?•  Neddo,  56  Kan.  507,  44  Pac.  1,  holding  that  ordinarily  pleadings  subsequent  to 
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the  petition  relate  back  to  t^ie  commencement  of  the  action,  bnt  not  where  they 
set  up  a^separate  and  distinct  cause  of  action  by  way  ol  cross -petitioiL 

19  KAN.  414,  FISHER  t.  RUSH  COITirTT  COMnBlS 

Cited  in  Brooks  v.  Kager,  23  Kan.  114. 

Tazatioa^Prwpevtr  avbiMt-Mtiu  0f  debta^-«Gitea  in  Board  of  Com'rs 
of  Kinsman  County  v.  Leonard,  57  Kan.  531,  46  Pac  960,  34  L  R.  A.  810,  57 
Am.  St  Rep.  347;  Dykes  v.  Lockwood  Mortgage  Co.,  2  Kan.  App.  217,  43  Pac 
268— holding  that  domestic  judgments  in  favor  of  nonresidents  were  not  subject 
to  taxation;  Mecartney  v.  Caskey,  66  Kan.  412,  71  Pac  832,  holdii«  that  tax 
sale  certificates  issued  by  a  county  treasurer  of  this  state  and  owned  by  non- 
residents are  not  taxable;  Board  of  Com'rs  of  Johnson  County  ▼•  Hewitt,  76 
Kan.  816,  93  Pac.  181,  14  L.  B.  A.  (N.  S.)  493^  holding  that  promissory  notes 
belonging  to  a  resident  of  Kansas  were  taxable  there,  although  not  actually  within 
the  state;  Gibbins  v.  Adamson,  5  Kan.  App.  90,  48  Pac  871,  holding  that  a  note 
secured  by  a  mortgage  is  taxable  at  the  residenee  of  the  crediter,  Irxcapeotive  of 
the  location  of  the  mortgaged  land. 

Cited  in  notes  in  16  Lu  B.  A.  731;  66  Am.  Dec  530;  62  Am.  St.  Rep.  458— 
on  place  for  taxation  of  property;  in  36  L.  R.  A.  (N.  S.)  299,  on  personal  prop- 
erty having  taxation  situs  elsewhere,  as  subject  of  taxation  in  state  of  owner's 
domicile. 

Snine  Power  ip  tax  iiiortsafl:«a<'-^ited  in  note  in  16  Lu  R.  A.  61,  on  power 
to  tax  mortgages. 

BroasiMovr  motee  SAt»a.»^ted  in  Blain  ▼  Irby,  25  Kan.  499;  New  Orleans 
V.  Stempel,  175  U.  S.  309,  20  Sup.  Ct  110,  44  L.  Ed.  174--4ioldang  that  promiasory 
notes  may  have  a  situs  of  their  own,  indepewient  of  that  of  their  owner. 

19  ;KAN.  417,  OABTI^  ▼•  HOUSTON,  27  ABf.  B£P.  127 

Idbel  and  slaadevk-Tmt1&  aa  defease^— Cited  in  Mnndy  ▼.  Wight,  26  Kan. 
173,  holding  that  the  troth  is  a  complete  defenae  to  civil  actions  for  libel  and 
slander;  State  v.  Conklin,  47  Or.  609,  84  Pac.  482,  as  to  statutory  and  cooBtita- 
lional  provisions  respecting  the  trnth  as  a  defense  to  actions  and  proaecntions 
for  libel. 

Cited  in  notes  in  21  L.  R.  A.  508;  81  Ia  B.  A.  <N.  S.)  183,  134-on  troth  as  de- 
fense to  libel  or  slander;  hi  91  Am.  &t  Rep.  288,  290,  oo  juatificatioB  in  slander 
and  libel 

Same— Plea  of  justmeatJoa  SMBIeieiiey.^Cited  in  Dover  v.  Clark,  44  Kan. 
745,  25  Pac.  205,  holding  that,  where  the  alleged  libel  was  spedfie,  it  was  sniB- 
cient  in  a  plea  of  justification  to  merely  allege  in  general  teois  that  the  laatter 
pobhshed  was  true. 

Same— Wkat  eiaastltlites  lU^U-^Oitad  itt  State  ▼.  Olyae,  08  Km.  S,  86  Fte. 
789,  as  to  what  constitutes  a  libeL 
Cited  in  note  in  15  Am.  St  Rep.  868,  on  aewsfHiper  UML 
Same  ■  Jasy  as  JtidKe  of  law  amd  taotaF^Oted  in  note  in  -83  !<.  R.  A.  (N. 
S.)  208,  on  effect  of  provision  that  jury  shall  determine  law  and  facts  in  ]it>el 
cases. 

10  KAN.  430,  O'BIUBT  ▼.  WATERS 

10  KAN.  441,  KEEUNO  t.  KUHN 

Lioense— AeroeabiUtr^'Cited  in*  McCuilagh  v.  HiAns,  75  Kan.  458,  ^  Pac. 
1041,  holding  that  a  parol  grant  of  tSbm  privilege  of  miftlng  en  lands  waa  a  aere 
license,  revocaUa  at wiUi  .     ..    • 
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Eipld«Bo«-«P»ivU««ed  eo«imimioartWns«-Ot«d  in  People  y.  Mullincrt,  88 
Cal.  189,  2STbc.  229,  17  Am.  St  Bep.  22S,  holding  that  a«caged  covM  not  be  com- 
peUed  to  testify  to.cenveraatlofig  between  himself  and  hto  mU;  WUkins  ▼.  Moore, 
20  Kan.  588)  boMlag  that  it  was-  net  error  to  exdvde  communications  between  a 
party  and  his  attorney;  Tays  y.  0*rr,  87  Kan.  141,  14  Pac.  458»  holding  that  it 
is  tlie  attorney,  and  not  the  commanication  between  him  and  bis  client,  that  is 
ineompeteiit,  and  hence,  where  the  commanieation  was  a  letter,  it  was  admissible. 

Cited  in  note  in  36  Am.  Rep.  682,  on  confidential  communications  to  attorney. 

SAia«-— PriTUege  of  witm«is.F-Cited  in  note  in  21  Am.  Dec.  62,  on  privilege 
of  witnesses ;   in  66  Am.  St.  Rep.  242,  on  attorneys  as  witnesses. 

Same— CroBa-exaxninatioiu— Cited  in  note  in  14  Am.  St.  Rep.  480  (par.  2), 
on  cross-examination  of  witnesses;  in  16  L.  R.  A.  674;  88  Am.  St.  Rep.  897— 
on  cross-examination  of  accused. 

Criminal  law— Jiupy—Diaaliarga  before  Terdlot.— Cited  in  State  y.  Smith, 
44  Kan.  75,  24  Pac  84,  8  h.  R.  A.  774,  21  Am.  St.  Rep.  266,  holding  that  the 
court  may  discharge  a  jury  on  account  of  the  sicluiess  of  a  juror,  and  that,  in 
discharging  a  jury  before  verdict  for  the  sickness  of  a  juror,  the  court  should 
require  the  sickness  to  be  judicially  established,  like  any  fact,  in  the  presence  of 
accused. 

Same— Arrest  of  Jndcment.— Cited  in  note  in  27  Am.  Rep.  394,  on  ground 
for  arrest  of  judgment  in  criminal  case. 

Marxlac«— How  proved^-^ited  in  Baughman  y.  Baughman,  29  Kan.  283, 
holding  that  the  record  of  licenses  issued  and  returned  is  not  the  only  competent 
proof  of  marriage,  but  tiiat  It  may  be  proved  by  tiiose  witnessing  the  ceremony. 

19  KAN.  451,  UTOWXOK  ▼.  UTOWICK,  27  AM.  BSP.  146 

Jndgmontfl— Impeacl&meiit— EjEtrinsie  eyidenoe.— Cited  in  Mastin  y.  Gray, 
19  Kan.  458,  27  Am.  Rep.  149;  Amsbaugh  y.  Exohange  Bank  of  Maquoketa,  33 
Kan.  100,  6  Pac.  384;  Thorn  y.  Salmonson,  37  Kan.  441,  15  Pac  588;  Larimer 
y,  Knoyle,  43  Kan*  338,  23  Pac.  487— holding  tiiat  judgments,  either  domestic  or 
foreign,  may  be  impeached  collaterally  for  want  of  jurisdiction  by  extrinsic  evi- 
dence. 

Same  Laok  of  inrisdiotioa^Bffoot«-^ited  in  Brinkman  y.  Shaffer,  23  Kan. 
528;  Kay  y.  Walter,  28  Kan.  Ill;  Jones  y.  Marshall,  3  Kan.  App.  529t,  48  Pac 
840— holding  that  a  personal  judgment  against  a  party  of  whom  the  court  had 
DO  jurisdiction  was  void. 

Same— Foreisn  iiidsment.^Cited  in  note  in  32  L.  R.  A.  (N.  S.)  927,  on 
right  to  resist  judgment  of  sister  state  on  ground  of  fraud. 

BivoToe— Foreign  deeree.— Cited  in  Rets  v.  Lawrence,  63  Cal.  129,  49  Am. 
Rep.  83  (dissenting  opinion) ;  Bell  v.  Bell,  181  tJ.  S.  175,  21  Sup.  Ct.  551,  45  L. 
Ed.  804 — holding  that  a  divorce  obtained  in  a  state  where  plaintiff  was  not  domi- 
ciled 01)  publication  notice  was  not  entitled  to. faith  and  credit  in  another  state; 
McCormick  v.  McCormick,  82  Kan.  81,  lOT  I^ac.  546,  holding  that  under  Acts 
1907,  c.  184,  a  foreign  diyorce  In  favor  of  the  husband,  granted  on  sUbstltftted 
service,  was  a  bar  to  a  suit  by  the  wife  for  alimony. 

Cited  in  note  In  19  L.  H.  A.  814,  on  -vfilid^  of  >de«vee  of  divbree  obtained  on 
pubHc^on  or  iervice  out  of  state  where  defendant  did- not  appear. 

Same-^niisdlotlon— Heoeasity  of  reaidenee^— Cited  in  Masterm^n  y.  Mas- 
terman,  58  kan.  748,  51  Pac.  277f  holding  that,  to  give  a  court  jurisdiction  to 
grant  a. divorce,  plaintiff  at  least  must  be  a  bona  fide  resident  of  the  state. 

Same— Wliat  law  sorenuu— Cited  in  note  in  69  L.  R.  A.  145,  183,  on  conflict 
oi  laws  <Hk  diyoKoe^ 
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Same-^Alimony— Application  of  «tat«t«0  Mlatlve  to  4lv«roe^-Glted  in 
McCormick  v.  MoCarmick,  82  Kan.  31,  107  Pac  546,  holding  that  teOdemfx  in 
the  state  or  in  any  county  for  one  year  is  not  necemary  to  a  anit  for  alimony; 
Seldera  ▼.  Selders,  9  Kan.  App.  428,  58  Pae.  1038,  holding  that  the  atatntoiy 
proviaion  authorizing  a  wife,  suing  for  a  divorce,  to  testify  against  her  husband, 
does  not  apply  to  suits  for  alimony  without  divorce. 

Cited  in  note  in  60  Am.  Dec.  674,  675,  679,  on  alimony  and  its  allowance;  hi 
25  L.  R.  A.  (N.  S.)  392,  on  alimony  pendente  lite  or  counsel  fees,  when  marriage 
is  denied. 

19  KAK.  458,  MAVTTN  r.  OBAT,  27  AM.  B£P.  149 

Jarisdiction^Ezfrlnsic  evidenoe  to  Impeacli^— Cited  in  Reynolds  ▼.  Flem- 
ing, 30  Kan.  106,  1  Pae.  61,  46  Am.  Rep.  86;  Amsbaugb  v.  Exchange  Bank  of 
Maquoketa,  Iowa,  33  Kan.  100,  5  Pae.  384;  Thorn  v.  Salmonson,  37  Kan.  441. 
15  Pae.  588;  Ewing  v.  MalUson,  65  Kan.  484,  70  Pae.  369,  93  Am.  SL  Rep.  299- 
holding  that  a  void  Judgment  may  be  impeached  for  want  of  jurisdiction,  wh€re 
extrinsic  evidence  is  necessary  to  show  the  lack  of  jurisdiction;  Ex  parte  Wat- 
son, 30  Kan.  753,  1  Pae  775,  holding  that,  where  the  court  had  jurisdietion  of 
the  parties,  the  judgment  record  could  not  be  impeached  by  parol  evidence ;  Pray 
V.  Jenkins,  47  Kan.  599,  28  Pae.  716,  holding  that,  in  ejectment,  it  could  be  shown 
that  a  foreclosure  judgment  under  which  a  party  claimed  was  rendered  ¥rithout 
service  of  process. 

Same  FTtrinsio  evldenoe  to  iip]iold.«Oited  in  Jones  v.  Charles  P.  Kel- 
logg &  Co.,  51  Kan.  263,  33  Pae.  997,  37  Am.  St  Rep.  278,  holding  that  the  trial 
court's  jurisdiction  to  settle  and  sign  a  case-made  could  be  supported  by  extrinsic 
evidence;  Noyes  v.  Tootle,  8  Okl.  505,  58  Pae.  662,  as  to  upholding  the  jurisdic- 
tion of  the  court  making  a  judgment  or  order  by  extrinsic  evidence. 

Same— Absentee.— Cited  in  note  in  58  Am.  St  Rep.  18%  on  jurisdiction  over 
absent  citisens. 

Same— lAok  of— Effoet.— Cited  in  Brinkman  v.  Shaffer,  28  Kan.  528;  Kay 
V.  Walter,  28  Kan.  Ill;  Larimer  v.  Knoyle,  43  Kan.  838,  23  Pae.  487;  Bix>wn 
V.  Dann,  71  Kan.  788,  81  Pae.  471 ;  Kelso  v.  Norton,  74  Kan.  442,  87  Pae  184 
—holding  that  a  personal  judgment  rendered  against  a  party  of  whom  the  ooutt 
had  no  jurisdiction  was  void;  Perry  v.  St  Joseph  &  W.  R.  Co.,  29  Kan.  420, 
holding  that  a  judgment  of  the  probate  court  granting  letters  of  administiation 
was  without  jurisdiction  and  void,  where  the  intestate  left  no  estate  within  the 
state. 

Cited  in  note  in  83  Am.  Dec.  451  (par.  1),  on  validity  of  court  without  juris- 
diction. 

Same— Necessity  of  serrioo  or  notieo.^4:;ited  in  Butler  v.  Craig,  29  Kan. 
205,  holding  that  a  judgment  or  order  without  notice  is  void ;  Craven  v.  Bradley, 
51  Kan.  336,  32  Paa  1112,  holding  that  a  foreclosure  judgment  was  void  for 
want  of  jurisdiction,  where  the  heirs  of  the  deceased  mortgagor  were  not  made 
parties. 

Judsment— Restraiaias  eaforoeiaai&t.— Cited  in  Missouri  Pae.  Ry.  Co. 
V.  Reid  4c  Holladay,  34  Kan.  410,  8  Pae.  846,  holding  that  the  enforcement  of  a 
void  judgment  may  be  restrained  by  injunction. 

Samo-'-Bivoot  or  ooUatosal  attaok.— Cited  in  McNeill  v.  Edie^  24  Kan.  108. 
holding  that  an  action  U>  enjoin  a  judgment  is  a  direct  attack  on  the  judgment, 
and  may  be  maintained,  although  the  judgment  appears  on  its  face  valid  and 
regular;  O'Keefe  v.  Behrens,  73  Kan.  469,  85  Pae.  555,  8  L.  R.  A.  (N.  S.)  354, 
9  Ann.  Cas.  867,  holding  that  ejectment  by  the  heirs  of  a  decedent  whose  land 
was  sold  by  the  administrator  was  a  collateral  attadc  on  the  judgment  of  the 
probate  court.  '  •..../ 

Cited  in  note  in  13  Am.  Dea  865  (par.  1),  on  attack  on  judgttietit  for  w«at  of 
Jurisdiction. 
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SaiBt  Unantlwri— d  apfpMivaaiM.-^ited  in  note  in  21  L.  R.  A.  853,  856, 
on  effect  of  jadgment  obtained  upon  unauthorized  appearance  by  attorney. 

Sane— Foreftsn  Judsmemt*— Oted  in  note  in  103  Am.  St  Bep,  311,  on  judg- 
ments of  courts  of  other  states. 

Same— Void  judcments—Settlms  Mtde^-Oited  in  Great  West  Mining  Co. 
T.  Woodmas  of  Alston  Mining  Co.,  12  Colo.  46»  20  Pac.  771,  13  Am.  St.  Rep. 
204,  holding  that  a  Toid  judgment  may  be  set  aside,  although  property  sold  there- 
under has  passed  into  the  hands  of  third  parties. 

Sane— laTftlidlty  of  oKOoiitioii  sale.— Cited  in  Schott  v.  Linscott,  80  Kan. 
536,  103  Pac.  007,  holding  that  an  execution  sale  under  a  void  judgment  is  void, 
and  confers  no  title. 

SoT^oe— OonolusiTenoss  of  yetum*  Oited  in  Great  West  Mining  Oo.  v. 
Woodmas  of  Elston  Mining  Co.,  12  Colo.  46,  20  Pac.  771,  13  Am.  St.  Rep.  204, 
holding  that  as  to  matters  not  presumptively  within  his  personal  knowledge  a 
sheriff*8  return  was  not  conclusive;  Goddard  v.  Harbour,  56  Kan.  744,  44  Pac. 
1055,  54  Am.  St  Rep.  608,  holding  that  an  officer's  return  of  service  was  conclu- 
sive as  to  matters  within  his  personal  Icnowledge. 

Same— At  foraier  resideneo^Foroe*-— Oited  in  Amsbaugh  v.  Exchange  Bank 
of  Maquoketa,  Iowa,  33  Kan.  100,  5  Pac.  384,  holding  that  service  at  a  person's 
former  residence  after  he  had  left  was  not  service  at  his  '*usual  place  of  resi- 
dence." 

19  KAN.  471,  1II880UBI  *  KANSAS  TRANSP.  OO.  ▼.  PAZiMEB 

Case-made— Wliat  regarded  aa  a  part.— Cited  in  Shumaker  v.  O'Brien,  19 
Kan.  476,  holding  that  certified  copies  of  the  pleadings  attached  to  the  case-made, 
but  not  incorporated  or  referred  to  tfaerelu,  were  not  a  part  of  the  case-made  and 
should  be  disregarded;  Smith  v.  Moore,  21  Kan.  161,  holding  that  copies  of 
papers  neither  incorporated  in,  attached  to,  nor  properly  identified  by  the  case- 
made  were  not  a  part  thereol 

Saano— Not  part  of  the  reoosd.— Cited  in  Brush  Electric  Light  A  Power  Co. 
V.  Grosch,  1  Kaiik.  App.  110,  40  Pac.  €88 ;  8t  Louis  &  S.  F.  R.  Co.  v.  Messenger, 
26  Okl.  590,  110  Pac  803-^holding  that  a  case-made  is  not  a  part  of  the  record 
of  the  district  court 

Same— Inoludias  pleadixi|(»—Ne<9essity.— Cited  in  Shumaker  v.  O'Brien,  19 
Kan.  476;  Sanford  v.  Weeks,  50  Kan.  835,  31  Pac.  1087— holding  that,  in  the 
absence  of  the  pleadings  from  the  record,  it  could  not  be  determined  whether  the 
evidence  was  sufficient. 

Same— Ghanges  and  amendjaents.— Cited  in  Parker  v.  Remington  Sewing 
Mach.  Co.,  24  Kan.  31,  holding  that  defects  in  the  record  cannot  be  cured  by  ' 
stipulations  of  counsel  not  included  in  the  case-made;  Suavely  v.  Abbott  Buggy 
Co.,  36  Kan.  106,  12  Pac.  522;  City  of  Ft  Scott  v.  Deeds,  36  Kan.  621,  14 
Pac.  268 ;  Graham  v.  Shaw,  38  Kan.  734,  17  Pac.  332 ;  Ewing  v.  Cooper,  9  Kan. 
App.  677,  59  Pac.  176—holding  that  the  case-made  cannot  be  supplemented  by  in- 
serting or  attaching  anything  not  a  part  thereof  when  settled  and  signed ;  Grand 
Lodge,  A.  O.  U.  W.  v.  Furman,  6  Okl.  649,  52  Pac.  932,  holding  that  neither  the 
Supreme  Court  nor  the  trial  court  could  amend  the  case-made  after  being  settled 
and  signd. 

Same— Origiiua  or  oopy.— Cited  in  Thompson  v.  Williams,  30  Kan.  114,  1 
Pac.  47;  Richards  v.  GaskiU,  39  Kan.  428,  18  Pac.  494— holding  that  the  orig- 
inal and  not  a  copy  of  the  case-made  must  be  attached  to  the  petition  in  error. 

Same— Wliat  it  should  eoiitain.F-Cited  in  Davis  v.  Ringer,  1  Kan.  App. 
32,  41  Pac.  676,  holding  that  the  case-made  must  contain  so  mudiof  the  pro- 
ceedings, evidence,  or  other  matters  as  is  necessary  to  present  the  errors  com- 
plained of,  and  cannojt  be  combined  ^th  .the  transcijipt;  Kansaa  City  A  Ft.  Scott 
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Cement  Co.  t.  Reeee,  3  Kan.  App.  135,  42  Pftc.  882,  MMlng  Urftt  a  CBse-nniie  need 
contain  no  more  of  the  proceedings  than  Is  necessaiy  to  preaest  the  qneatioBa  re- 
lied on;  Hunt  t.  Apeoeer,  29  Kan.  126,  hold!Bs*tlMt  a  "^in  at  caDeeptiona  or 
case-made"  was  not  sofficient  as  a  case-made,  becatite  incooaplete  and  not  served 
on-  the  o>tK>sifee  party,  nor  as  a  blU  of  e^NepfeMns^  b«<w«M  not  sicked  and  fikd  dar- 
ing the  term;  Smith  ▼.  Moore,. 21  Kan.  161,  faoldlne  that  copies  of  the  case 
made,  the  pleadings,  and  Journal  entries-  attached  t»  i^  petition  in  error  were 
not  available  for  review. 

Followed  in  Howe  Mach.  Co.  t.  Peterson,  22  Kan.  37. 

B«Tiew— 8«fllci6]ioy  of  r«oord.-.Cited  in  Connelly  v.  Central  Branch  Union 
Pac.  R.  Co.,  22  Kan.  685,  dismissing  the  proceedings  in  error  on  tike  anthority  of 
the  cited  case ;  AUen  v.  Knieger,  2Bt  Kan,  74»  holding  that  the  xeeord  must  be 
complete  and  perfect  when  allowed  and  signed  by  the  trial  judge. 

10  KAK.  474,  KARR  ▼•  KUDSON 

Caae-auide— 'AmtheMtioation  by  alarkt^^eeeaaityw— <:ited  in  SKumaker  t. 
O'Brien,  19  Kan.  476;  Linton  v.  Fraxier,  29  Kan.  20;  Limerick  v.  Gwinn,  44 
Kan.  604,  24  Pac.  1097;  German  Reformed  Chur«h  t.  Abbey^  54  Kan.  766,  39 
Pac.  691-r-ho1ding  that  a  paper  purporting  to  be  a  case-made  would  not  be  re- 
garded as  such,  where  it  was  not  attested  by  the  clerk  and  the  seal  of  the  court 
was  not  affixed ;  Shumaker  v.  O'Brien,  19  Kan.  476,  holding  that  proceedings  ia 
error  would  be  dismissed,  where  the  case-made  was  not  properly  authenticated. 

Same— Hue  f«r.^-«^ited  in  Pierce  ▼.  Myers,  28  Kan.  864,  holding  that  where 
the  plaintiff  in  error,  aftv  the  case-made  was  brought  to  the  Supreme  Court 
withdrew  it,  and  had  it  attested  and  authenticated  by  the  clerk,  it  would  be  con- 
sidered ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Whitbeck,  57  Kan.  729,  48  Pac.  1& 
holding  that  the  seal  could  be  attached  to  the  clerk's  attestation  of  a  case-made 
more  than  one  year  after  the  rendition  of.  judgment. 

10  KAN.  476»  SHUMAKER  t.  O'BBIXK 

Appeal  and  ervov^-Bill  of  eKoepHona  and  oasa*made.— Cited  in  Hunt  v. 
Spencer,  20  Kan.  126,  holding  that  a  '*bill  of  ecpj^eptions  or  case-made"  was  not 
sufficient  as  a  case-made,  because  incomplete  and  not  served  on  the  opposite  party, 
nor  as  a  bill  of  exceptions,  because  not  sigflf^a^  filed  during  the  term;  Smith 
V.  Moore,  21  Kan.  161,  holding  that  copies  of  the  pleadings,  etc.,  certified  by  the 
clerk  and  attached  to  the  transcript,  were  not  a  part  of  the  case-made;  Parker 
V.  Remington  Sewing  Mach.  Co.,  24  Kan.  31,  holding  that  omissions  from  the 
case-made  coald  not  be  supplied  by  a  stipulation  of  counsel  not  made  a  part  of 
,  the  case;  State  v,  Nickerson,  30  Kan.  545,  2  Pac.  654,  holding  that  a  criminal 
case  should  be  taken  to  the  Supreme  Court  on  a  transcript  of  the  record,  and  not 
on  an  original  bill  of  exceptions;  Neiswender  v.  James»  41  Kan.  463,  21  Pac. 
573;  Sanford  v.  Weeks,  50  Kan.  335,  31  Pac  1087— holding  that  a  case-made 
should  contain  the  pleadings  or  a  statement  of  the  issues;    Brush  Electric  Light 

6  Power  Co.  v.  Grosch,  1  Kan.  App.  110,  40  Pac.  933,  holding  that  the  office  and 
manner  of  preparation  of  a  case-made  and  bill  of  exceptions  are  dissimilar ;  Kan- 
sas City  &  Ft.  Scott  Cement  Co.  v.  Reese,  3  Kan.  App.  135,  42  Pac  832,  holding 
that  a  case-made  need  contain  only  enough  of  the  proceedings  to  present  the 
questions  relied  on ;  Bruce  v.  Casey-Swasey  Co.,  13  Okl.  554,  75  Pac.  280,  hold- 
ing that,  after  a  bill  of  exceptions  is  signed,  filed,  and  made  a  part  of  the  record, 
it  can  be  presented  to  the  Supreme  Court  In  a  transcript  of  the  case. 

Same— Review  dependent  on  record.— Cited  in  \Vliitney  v.  Rarrid,  21  Kan. 
06 ;  Allen  v.  Krueger,  25  Kan.  74— hokilni:  that  the  tecoif^  must  be  complete  and 
perfect  when  allowed  and  signed  by  the  judge ;    Piper  v.  Thompson,  84  Kan.  62. 

7  Pac  793,  hblding  that  a  Judgment  caniMt  be  reviewed  on  a  Mil  of  exceptions 
alone,  without  a  ease-made  «v  iraniicyifirt  $   Stafte  v.  MeBVorlAttd,  88  Kan.  664,  17 
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Pftc.  654,  holding  that  errors  could  not  be  reVlewed,  wHere  there  was  do  certified 
transcript  of  the  whole  record. 

IB  KAN.  479i«  RiSUMKR  v.  MVATE,  Sajae  tmam  en  .aiilM«|«emt  ih^p^aI, 
20  Kwu  648 
OrimbuO.  Itttr^-Review^-Cited  in  State  y.  Eirod,  80  Kan.  689,  12  Pac.  42. 
holding  that  a  judgment  in  a  criminal  case  could  not  be  reviewed  by  petition 
in  eiror. 

10  KAN*  481,  STATE  t..  CAMPBIXL 

Criminal  law— Cost»*-Iiiability  of  proseoatiac  witnesa^— Cited  in  Ex 
parte  Stonebcrger,  31  Kaiu  688,  3  Pac.  416,  holdiuf;  tliat  the  justice  could  not 
adjudge  coats  against  the  complaining  witness,  where  accused  was  discharged  be- 
cause the  complaint  did  not  state  an  offense. 

Same— Liability  of  ooimtj.— Cited  in  Commissioners  of  Shawnee  County  v. 
Balllnger,  20  Kan.  500,  holding  that  a  county  is  not  liable  for  the  feea  of  wit- 
nesses in  a  criminal  case  in  district  court,  resulting  in  the  disclmrge  of  accused.; 
Board  of  Com'rs  of  Labette  County  v.  Keirsey,  28  Kan.  40,  holding  that  under 
Acts  1881,  c.  108,  the  county  is  liable  for  fees  in  misdemeanor  cases,  where 
they  cannot  be  collected  from  accused  or  the  prosecuting  witness ;  Gunning  V. 
Board  of  Com'rs  of  Wyandotte  County,  81  Kan.  708,  106  Pac.  099,  holding  that 
the  liability  of  a  county  for  costs  in  criminal  case  must  be  determined  from  the 
statutes,  and  is  not  finally  established  by  their  taxation ;  Board  of  Com'rs  of 
Greer  County  v.  Watson,  7  Okl.  174,  54  Pac.  441,  holding  tliat  a  county  is  not 
liable  for  witness  fees  In  a  criminal  case,  in  the  absence  of  a  statute  imposing 
auch  liability. 

Same— Liability  of  oity.^-Cited  in  Mariner  y.  Mackey,  25  Kan.  669,*  hold- 
ing that,  on  the  discharge  of  defendant  in  a  suit  by  a  city  for  yiolation  of  an 
ordinance,  judgment  against  the  city  for  costs  was  proper. 

Same— BoTiew  of  Judgment  for  oostsw— Cited  in  State  y.  Elrod,  35  Kan. 
039,  12  Pac.  42 ;  Foss  y.  Jones,  43  Kan.  72,  22  Pac.  1001— holding  that  a  judg- 
ment against  a  prosecuting  witness  for  costs  should  be  reviewed  by  appeal. 

Costs— Dependenoe  on  statnte.— Cited  in  Bennett  v.  Kroth,  37  Kan.  235, 
15  Pac.  221,  1  Am.  St.  Rep.  248;  Board  of  Com'rs  of  Greenwood  County  v. 
Board  of  Com'rs  of  Blk  County,  63  Kan.  857,  66  Pac.  1018*-holding  that  the 
allowance  of  costs  depends  wholly  on  statute. 

Same— Fees-«Applieation  of  statute.— Cited  in  State  y.  Reisncr,  20  Knn. 
I>48,  holding  that  section  13  of  the  act  relating  to  fees  (Gea.  St.  1868,  c.  39) 
does  not  apply  to  trials  in  district  court. 

Followed  in  Heller- v.  Board  of  Com'rs  of  Shawnee  County,  23  Kan.  130,  af- 
firming on  the  authority  of  the  cited  cas^. 

10  KAl^.  486,  COMMISSIONBBS  OF  JOHKSOK  COtTNTY  t.  ^XTILSON 
Costs  in  criminal  casoa^Liability  of  eounty.'— Cited  in  Board  of  Com'rs 
of  Labette  County  v.  Keirsey,  28  Kan.  40,  holding  that  under  Acts  1881,  c.  108, 
the  county  is  liable  for  fees  in  misdeiafanor  ca^es,  where  t^y  ty^anot  be  col* 
lected  from  accased  or  the  prosecuting  witness;  Board  of  Com'rs  of  Barton 
County  y.  Negbaur,  34  Kan«  285,  8  Pac.  396,  holding  that  the  county  was  not 
liable  for  costs,  where  accused,  although  charged  with  a  felony,  was  convicted 
of  a  misdemeanor  within  tlie  jurisdiction  of  a  justice  of  the  peace. 

Same— UabiUty  of  city.— Cited  in  Mariner  v.  Mackey,  25  Kan.  669,  hold- 
ing that  a  city*  prosecuting  for  a  violation  of  an  ordinance,  was  liabls  for  coats 
on  the  discharge  of  defendiant 

19  KAN.  488»  VUfMr  MO;  RY.  OO.  ▼.  rWJWB 

NeKlicenee— Instraotiona— GomyaratiTo  nesUsenoc^Cited  in  Kansas 
Pac.  Ry.  Co.  r.  Richardson,  25  Kan.  391 ;  Atchison,  T.  &  S.  F.  R.  Co.  y.  Hughes, 
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55  Kan.  401»  40  Pac.  919 ;  Atchison,  T.  ft  S.  F.  B.  Co.  ▼.  0*HeUa,  1  Kan.  App. 
374,  41  Pac.  437— holding  that  an  instruction  that  plaintiff  could  recover,  not- 
withstanding slight  negligence,  if  defendant's  negligence  was  gross,  was  not  er- 
roneous; Atchison,  T.  ft  S»  F.  B.  €k>.  v.  Morgan,  31  Kan.  77,  1  P&c.  298; 
Missouri  Pac  By.  Co.  v.  Walters,  78  Kan.  39,  96  Pac.  346-^M>lding  that  an 
instruction  permitting  ^e  Jury  to  compare  ^e  negligence  of  the  parties  was 
erroneous. 

Same— Desreec^-Clted  in  Central  Branch  Union  Pac  B.  Co.  t.  Henigfa,  23 
Kan.  347,  33  Am.  Bep.  167,  as  to  the  different  degrees  of  care  and  negligence. 

Same— Oontribntoiy  wteg^^mne^-^'ProTiMtee  of  Jnry^^Cited  in  Wichita  & 
W.  B.  Co.  V.  Davis,  37  Kan.  743,  16  Pac  78.  1  Am.  St.  Bep.  275,  holding  that 
whether  plaintiff  exercised  the  care  and  caution  of  an  ordinarily  prudent  person 
in  crossing  a  railroad  was  a  question  for  the  Jury. 

Same— Petition— 8iifioie]ioy.^-^ited  In  Speer  v.  Missouri,  K.  ft  T.  By.  Ca, 
23  Kan.  571,  as  to  the  sufficiency  of  a  petition  charging  negligence. 

Iiiability  of  ataator  for  injuries  to  ■erraat.^-^ited  in  notes  in  25  L. 
B.  A.  713;  48  L.  B.  A.  375;  14  L.  B.  A.  (N.  S.)  759--on  liabiUty  of  master 
for  injuries  to  servant  by  incompetency  of  fellow  servant. 

DamaK«s  for  personal  ininriee»Eneessiveness.  Cited  in  Kansas  Pac. 
By.  Co.  V.  Peavey,  29  Kan.  169,  44  Am.  Bep.  630,  holding  that  a  verdict  of 
$6,500  for  the  loss  of  a  thumb  and  finger  was  so  excessive  as  to  require  a  reversal ; 
Hannibal  ft  St  J.  B.  Co.  v.  Fox,  31  Kan.  586,  3  Pac  320,  holding  that  a  ver- 
dict of  $10,000  for  personal  injuries  was  not,  under  the  circumstances,  exces- 
sive ;  Atchison,  T,  ft  S.  F.  By.  Co.  v.  Sledge,  68  Kan.  321,  74  Pac  1111,  hold- 
ing that  a  verdict  of  $7,000  for  the  loss  of  an  arm  was  not  so  excessive  as  to 
require  a  reversal;  Choctaw,  O.  ft  G.  B.  Co.  v.  Burgess,  21  Okl.  653,  97  Par. 
271,  holding  that  a  verdict  of  $5,000  for  personal  injuries  would  not  be  dis- 
turbed ;  St.  Louis  ft  S.  F.  B.  Co.  v.  Bichards,  23  Okl.  256,  102  Pac  92.  23  L. 
B.  A.  (N.  S.)  1032,  holding  that  a  verdict  of  $G,300  for  personal  injuries  was  not 
so  excessive  as  to  Indicate  passion  or  prejudice. 

Same— ETidenoe.^Cited  in  note  in  1  L*.  B.  A.  (N.  S.)  1152,  on  evidence  of 
earnings  in  higher  position  to  show  damage  for  injury  to  person  in  line  of  promo- 
tion. 

10  KAN.  601,  BROOKS  ▼.  WRIGHT 

10  KAN.  504,  STATE  ▼•  O'LAUGHLIN,  Sane  ease  on  snbseip&ent  ap- 
peal, SO  Kan.  SO 
Hicbway»-W]to  n&ay  dedioate^-Cited  in  Smith  v.  Smith,  34  Kan.  293,  8 

Pac  385,  holding  that  a  pre-«mptor  of  government  land  could  not  dedicate  a  por- 
tion of  it  as  a  public  road  until  he  had  done  all  that  was  required  to  obtain  title ; 
Boemer  v.  McKilUp,  52  Kan.  508,  35  Pac.  5,  holding  that  a  party  having  only 
a  parol  contract  for  the  purchase  of  land  could  not  dedicate  it  as  a  street,  so 
as  to  estop  him  and  his  grantees  after  acquiring  the  legal  title. 

10  KAN.  607,  STATE  ▼.  HOWARD 

Witneflse»— Inoon&peteney— ConTiotion  of  orlme.F^ited  in  State  T.  Con- 
way, 56  Kan.  682,  44  Pac  627;  State  v.  Clark,  60  Kan.  450,  56  Pac  767- 
holding  that  in  a  criminal  case  a  witness  who  had  been  convicted  of  an  infa- 
mous crime  was  incompetent,  and  that  imprisonment  at  hard  labor  is  necessary 
to  render  a  person  incompetent  as  a  witness. 

Same— Applieation  of  atatntes.— €ited  in  State  v.*  Buffington,  20  Kan. 
599,  27  Am.  Bep.  193,  holding  that  the  provisions  of  the  Civil  Code  relative  to 
the  competency  of  witnesses  do  not  apply  to  crin^nal 
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ConTiotion  of  offeaad  lAoluded  lA  oltarge.— Cited  in  note  in  70  Am.  Dec. 
191  (par.  2),  'on  <K>nvicti(Mi  of  larceny  and  included  oflenees  under  indictment  for  • 
robbery. 

19  KAN.  610,  KEIXEY  t.  DAVIS 

Erroxu-Bvrden  of  ■howins.^Cited  in  Lucas  ▼.  Sturr,  21  Kan.  480,  hold- 
ing that  error  will  not  be  presumed,  but  must  be  affirmatively  shown. 

19  KAK.  611,  HAXTOK  ▼.  HABBI8 

Taxation— PnrclLaae  by  oonnty  treasnrer  at  tax  sale.— Cited  In  Splcer 
V.  Rowland,  39  Kan.  740,  18  Pac.  908,  holding  that  a  tax  sale  to  the  county 
treasurer  or  to  a  firm  of  which  he  was  a  member  was  absolutely  void. 

Cited  in  note  in  20  L.  R.  A.  508,  on  right  of  auctioneer  or  officer  conducting 
sale  to  bid. 

Same— Who  boneflted  by  Toid  sale«— Cited  in  Sapp  v.  Commissioners  of 
Brown  County,  20  Kan.  243,  as  to  whether  the  owner,  or  the  public  should 
benefit  by  a  tax  deed  being  declared  void;  Belz  v.  Bird,  31  Kan.  139,  1  Pac. 
246,  holding  that  the  payment  of  taxes  for  the  purpose  of  acquiring  a  tax  title 
•did  not  inure  to  the  benefit  of  the  owner. 

Samo— Effect  of  setting  aside  sale.^-Cited  in  Harris  v.  Drought,  24  Kan. 
524;  Dudley  v.  Gilmore,  35  Kan.  655,  11  Pac.  398— holding  that,  where  a  tax 
sale  was  set  aside  and  the  money  paid  by  the  purchaser  refunded,  the  taxes  were 
atUl  unpaid  and  could  be  collected. 

19  KAN.  617,  WESTEBN  UNION  TEX*.  CO.  ▼.  BICH,  27  AM.  BEP. 
159 

Oase-mado— "Skeleton**  ease— Rnles  soTeniins.— Cited  in  Crosby  v.  Wil- 
son, 53  Kan.  565,  36  Pa/c.  985,  holding  that  the  sufficiency  of  a  skeleton  case- 
made  is  governed  by  the  same  rules  as  skeleton  bills  of  exceptions. 

Additional  bnrden  on  land  devoted  to  pnblie  pnypose.**— Cited  in  Mc- 
Cann  v.  Johnson  County  Telephone  Co.,  69  Kan.  210,  76  Pac.  870,  66  L.  R.  A. 
171,  2  Ann.  Cas.  156,  holding  that  the  construction  of  a  telephone  line  on  a 
rural  highway  was  not  an  additional  servitude  for  which  an  adjoining  owner 
was  entitled  to  compensation;  Abraham  v.  Oregon  &  G.  R.  Co.,  37  Or.  495, 
60  Pac  899,  64  Lk  R.  A.  391,  82  Am.  St.  Rep.  779,  holding  that  whether  the 
operation  of  a  hotel  was  a  legitimate  railroad  purpose  within  a  grant  of  land  for 
such  purposes  was  a  mixed  question  of  law  and  fact,  requiring '  testimony  to  aid 
in  its  determination;  City  of  Portland  v.  Metzger,  58  Or.  276,  114  Pac.  106, 
holding  that  under  a  grant  of  a  right  of  way  for  a  pipe  line  a  telephone  line 
could  be  maintained,  if  necessary  or  convenient  in  the  operation  of  the  pipe  line. 

Cited  in  note  in  28  Am.  St  Rep.  238,  on  telegraph  and  telephone  poles  and 
wires  in  streets  and  highways  across  private  property ;  in  36  L.  R.  A.  (N.  8.) 
513,  518,  on  uses  to  which  railroad  right  of  way  may  be  devoted. 

19  KAN.  622,  OIABK  ▼•  CX.ABK 

Assnmed  naate»*-Risht  to  sne  and  do  btisiness.«Cited  in  Latham  Mer- 
cantile &  Commercial  Co.  v.  Harrod,  71  Kan.  565,  81  Pac.  214,  holding  that 
the  L.  M.  &  C.  Co.  could  recover  on  a  policy  of  Insurance  issued  to  the  L.  M. 
Co.,  in  which  name  it  transacted  business  for  convenience;  Deets  v.  Smith, 
6  Kan.  App.  601,  51  Pac.  581,  holding  that  a  married  woman  could  sue  in  the 
name  of  her  deceased  husband,  where  she  had  business  transactions  and  was 
Imown  by  that  name. 

Cited  in  note  in  132  Am.  St  Rep.  571,  572,  on  proceedings  against  persons 
by  lesa  or  other  than  full  Christian  names ;  in  2  L.  R.  A.  (N.  S.)  1000,  on  sur- 
name under  which  suit  may  be  brought 
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19  KAjr.  520»  ftOHOQI.  BUT.  VO«  07  ▼.  YEDDEB 

JutftflM  of  the  iM«*^Atetmot  «f  Jndgi^^n*.  ■g^«4rtwp<ij*-Cited  in 
Hamilton  y.  Thomson,  3  Kan.  App.  8,  44  Pac.  437,  holding  that  the  abstmot  of  a 
judgment  of  a  justice  of  the  peace,  when  docketed  in  the  district  coart,  must  be 
complete  and  perfect  in  itself. 

10  KAN.  627,  HOCKETT  t.  TUBNEB 

Appeal  mud  errov-Jteriew— Neeessity  of  fliud  Jndsment.— Cited  in  Paul 
V.  Whetstone,  28  Kan.  634,  holding  that,  where  th*  omor}  on  error  did  not  shew 
a  final  judgment,  the  case  would  be  dismissed ;  Kansas  Rolling  Mill  Go.  t.  Bo- 
vard,  34  Kan.  21,  7  Pac  622,  holding  that  an  order  refusing  to  set  aside  serrice 
of  the  summons  would  not  be  reviewed  on  error,  where  the  case  w^as  still  pendin; 
in  the  district  court ;  Snavely  v.  Abbott  Buggy  Co.,  36  Kan.  106,  12  Pac.  522, 
holding  that  an  order  overruling  a  motion  to  discharge  an  attachment  was  not  re- 
viewable prior  to  final  judgment. 

19  KAK.  S20,  ATCHX80K  *  H.  B.  CO.  ▼.  HABPXiB 
Imposing;  liability  oa  railroad  companies.— Cited  in  note  in  25  Ij.  R.  A. 

163,  on  constitutionality  of  statutes  making  railroads  absolutely  liable  for  fires 
set  out  or  stock  killed ;  in  31  L.  R.  A.  (N.  S.)  862,  864,  on  constitutionality  of  stat- 
utes requiring  railroad  to  fence  tracks  and  build  cattle  guards. 

19  KAH.  535,  KAK8A8  PAC.  BT.  OO.  ▼.  BAI.I. 

Bailroada— Killing  stook— Prerequisites  to  suit.— Cited  in  Central  Brancb 
Union  Pac.  R.  Co.  v.  Young,  21  Kan.  532;  Central  Branch  Union  Pac  U,  Co. 
V.  Holcomb,  21  Kan.  533— affirming  on  the  authority  of  the  cited  case;  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  v.  Frazier,  23  Kan.  698,  holding  that,  under  the  stoc-k- 
killing  act,  a  demand  on  the  railroad's  station  and  ticket  agent  was  sufllicient; 
Kansas  Pac.  Ry.  Co.  r.  Taylor,  23  Kan.  T30;  Central  Branch  Union  Pac.  R.  Co. 
V.  Walters,  24  Kan.  504— holding  that  there  could  be  no  recovery  under  sach  act, 
where  no  demand  was  proved ;  Kansas  City,  Ft.  8.  &  O.  R,  Co,  v.  McHenry,  24 
Kan.  501,  holding  that  a  demand  under  that  act  was  suticiently  proved;  Becker 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  70  Kan.  laS,  78  Pac.  408 ;  Chicago,  K.  &  W. 
R.  Co.  V.  Totten,  1  Kan.  App.  558,  42  Pac.  269— holding  that  one  seeking  the  bene- 
fits of  such  act  must  bring  himself  squarely  within  its  terms. 

19  KAN.  537,  STATE  ▼.  COUOHUN 

I 

19  KAK.  539»  KANSAS  PAC.  KT.  CO.  ▼,  DITNMBTCB,  Same  oaae  om 
snbaoqnent  appeal,  24  KAN.  725 

Variance  between  plesi^ines,  proof  and  judgment.— Cited  in  St.  Louis 
&  S.  P.  Ry.  Co.  V.  Fudge,  39  Kan.  543.  18  Pac.  720 ;  First  Nat  Bank  of  Peoria, 
111.,  v.  Jaftray,  41  Kan.  691,  19  Pac.  626— holding  that  a  judgment  which  departs 
from  the  issues  made  by  the  pleadings  will  be  reversed;  Oil  Well  Supply  Co.  t. 
Johnson,  78  Kan.  751,  98  Pac.  381;  Chicago,  K.  &  W.  Ry.  Co.  v.  Bell,  1  Kan. 
App.  71,  41  Pac.  209— holding  that  the  submissioiii  of  an  issue  not  within  the  f^ead- 
ings  was  erroneous;  Walker  v.  Kirshner,  2  Kap.  4pp.  371.  42  Pac  596,  hold- 
ing that  in  a  suit  for  breach  of  covenant  of  warranty  a  failure  to  prove  the  par- 
ticular eviction  alleged  was  a  fatal  variance. 

Warranij— Breao]ir«-Con«tm«tiTe  eviction*-- Cited  in  Hcrrington  v.  Clark, 
56  Kan.  644,  44  Pac  624;  Jennings  v.  Kiemran,  35  Or.  349,  55  Paa  443,  5t> 
Pac.  72^holding  that  a  grantee  of  land  conld  voIuAtariiy  submit  to  the  paramount 
title  of  the  government  without  losing  his  right  of  action  on  the  grantor's  cove- 
nan.t  of  warranty ;  Burr  v.  Qreeley*  52  Fed.  026,  3  G.  0.  A.  357,  holding  that 
profit  of  an  out^tandipg  t\tle  in  the  government  is  sufficient  ipiroof  of  an  evictioa 
to  support  an  action  for  breach  of  covenant  of  warranty. 
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Sam»— Scope— Warranting  asaiaat  soTomment.— Cited  in  West  Coast 
Mfg.  &  Inv.  Co.  V.  West  Coast  Improvement  Co.,  25  Wash.  627,  66  Pac.  97,  62 
L.  R.  A.  763,  holding  that  a  grantor  was  liable  on  his  warranty  of  title  against 
all  "persons'*  whatsoever,  where  the  outstanding  paramount  title  was  in  the 
state. 

Cited  in  notes  in  14  Am.  Dec.  53 ;  122  Am.  St  Rep.  857--on  breach  of  covenant 
of  warranty. 

19  KAN.  544,  STATE  t.  ASHMOBE 

Criminal  ease»— Mode  of  review.— Cited  in  McLean  t.  State,  28  Kan.  372, 
holding  that  criminal  cases  can  be  taken  to  the  Supreme  Court  only  by  appeal. 

10  KAN.  546,  STATE  t.  ElO^ERT 

School  lands— Forfeiture  by  puroliaser.— Cited  in  Ewing  v.  Baldwin,  24 
Kan.  82 ;  Board  of  Com'rs  of  Dickinson  County  v.  Baldwin,  29  Kan.  538 ;  Flint 
V.  Board  of  Oom'rs  of  Jackson  County,  43  Kan.  656,  23  Pac.  1048;  Menger  ▼. 
Board  of  Com*rs  of  Douglas  County,  48  Kan.  553,  29  Pac.  588;  Robertson  t. 
XjOW,  44  Or.  587,  77  Pac.  744— holding  that  a  default  in  payment  of  principal 
or  interest  by  a  purchaser  of  school  lands  ipso  facto  worked  a  forfeiture  of  hia 
interest ;  Newland  v.  Baker,  26  Kan.  341,  holding  that  a  defaulting  purchaser  of 
school  lands  forfeited,  not  only  'the  land,  but  the  improvements  as  well ;  State  v. 
Haney,  32  Kan.  428,  4  Pac.  831 ;  Phipps  v.  Phipps,  39  Kan.  495,  18  Pac.  707 ; 
Logan,  Rand  &  Co.  v.  Board  of  Com'rs  of  Clark  County,  51  Kan.  747,  33  Pac. 
603— as  to  forfeiture  by  a  purchaser  of  his  rights  in  school  lands;  Hansen  v. 
Wilson,  40  Kan.  211,  19  Pac  717,  holding  that  under  Acts  1879,  c.  161,  a  pur- 
chaser of  school  lands  does  not  forfeit  his  rights  until  notice  is  given  as  therein 
required. 

Same— WaiTer  of  forfeiture.— Cited  in  Baker  ▼.  Newland,  25  Kan.  25,  hold- 
ing that,  although  a  default  by  a  purchaser  of  school  land  worked  a  forfeiture^ 
a  subsequent  tax  sale  was  not  void,  a  waiver  of  the  forfeiture  not  being  open  to 
attack  by  third  parties;  Reynolds  v.  Reynolds,  30  Kan.  91,  1  Pac.  388,  holding 
that,  if  there  had  been  any  forfeiture  by  a  purchaser  of  school  lands  through  non- 
payment of  interest  or  taxes.  It  had  been  waired. 

Keoeasity  of  declaration  of  forfeiture.— Cited  in  Neer  t.  Williams,  27 
Kan.  1,  as  to  the  necessity  of  a  declaration  of  forfeiture  by  a  grantor  for  a  de- 
fault by  the  grantee. 

19  KAK.  650,  BECK  t.  BIRDSALIi 

Xiandlord  and  tenant— ImproTementa  by  tenant— 9Lien.— Cited  in  Gard- 
ner T.  Samuels,  116  Cal.  84,  47  Pac.  935,  58  Am.  St.  Rep.  135,  holding  that  a 
tenant  had  no  lien  on  leased  premises  for  improvements  placed  thereon  under  an 
agreement  by  the  landlord  to  pay  for  them  at  the  expiration  of  the  term. 

10  KAN.  556,  WINTER  t.  8A88 

Followed  in  Central  Branch  Union  Pac.  R.  Co.  ▼.  Young,  21  Kan.  532,  affinning 
on  the  authority  of  the  cited  case. 

Verdiet  on  eonHiotinir  avidenoe— S*oree  and  •ffeet.-^ited  in  Eleiick  t. 
Bradeo,  38  Kan.  88,  15  Pac  887,  holding  that  a  general  verdict  on  conflicting  tee- 
timony  was  a  finding  of  everything  necessary  to  sustain  it 

Arsmment  hr  eonnaeU-Improper  remarks.— Cited  in  State  v.  Comatock, 

20  Kan.  650,  holding  that,  the  trial  court  having  overruled  a  motion  for  a  new 
trial,  it  wonld  be  presumed  that  improper  remarks  of  the  county  attomej  were 
not  prejudicial. 

Witne—ea  ■■OompeteAey-OoaHete.-^ited  in  State  v,  Clark,  (M>  Kan.  400, 
56  Pac.  767,  as  to  the  competency  of  witnessea  who  have  been  convicted  of  crime; 
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State  ▼.  Yordi,  30  Kan.  221,  2  Fa«.  1^;  Stnte  ▼.  Martin,  31  KaiL  353,  2  Pac. 
781 ;  Buckles  y.  Reynolds,  58  Waah.  485,  106  Pac.  1072— holding  that  remaxka  of 
counsel  imere  not  so  intemperate  or  prejodicial  as  to  require  a  new  trial ;  Surface 
V.  Douglas,  1  Kan.  Aipp.  7^  41  Paic  207,  holding  that  leniarkB  of  counsel  out- 
Bide  of  the  evideiioe  were  prejudicial,  and  required  a  new  trial.    . 

19  KAN.  567,  BBOWN  t.  HOUSES 

Defanlt*-XeaTe  to  aaswer— IHs€retion.^^ited  in  Wingrove  v.  Williams,  6 
Kan.  App.  262,  51  Pac.  52,  holding  that  it  could  not  be  said  that  the  court  abused 
its  discretion  in  denying  a  party  in  default  lea^  to  file  a  pleading,  where  it  did 
not  appear  what  shewing  he  made  in  support  of  his  application. 

Amendments— Permission— Whea  gran t^d .*-Cited  in  Wells,  Fargo  A  Go. 
V.  Danford,  28  Kan.  487,  holding  that  permission  to  file  an  amended  attachment 
affidavit  should  have  been  granted,  when  it  wotild  have  been  in  furtherance  of 
justice. 

19  KAK.  970,  HITBBABD  ▼.  CTRAWFORB 

Officers— Tenure— Qualification  of  suooessor.— Cited  in  Salamanca  Tp.  v. 
Wiison,  109  TJ.  S.  627,  3  Sup.  Ct.  344,  27  L.  Ed.  1055,  holding  that  a  township 
officer  was  presumed  to  be  still  in  office  until  his  successor  qualified;  Prultt  t. 
Squires,  64  Kan.  855,  68  Pac.  643,  holding  that,  under  a  law  prohibiting  any  per- 
son from  holding  certain  oflices  more  than  two  terms  coxisecutiyely,  an  officer's 
second  consecutive  term  continued  until  his  successor  qualified;  In  re  Moore,  4 
Wyo.  98,  31  Pac.  980,  holding  that,  where  the  attempted  qualification  by  the 
successor  of  an  acting  Governor  was  premature  and  void,  the  acting  Governor 
continued  in  office. 

19  KAN.  574,  O'DRISCOIX  ▼.  80PEB 

Serrieo— Finding  In  judement-Foroe.— Cited  in  Crist  v.  Cosby,  11  OkL 
635,  69  Pac.  885,  holding  that  a  finding  of  due  personal  service  contained  in  a 
judgment  could  not  be  contradicted  in  a  suit  to  enjoin  the  judgment 

Presumptions— TXThen  nesatlTod  bj  jr«o«K4l.«-0ited  in  Patterson  t.  Fatter- 
son,  57  Kan.  215,  46  Pa«.  804,  holding  that  a  recital  in  the  decree  of  due  service 
by  publication  was  prima  facie  evidence  thereof,  but,  where  the  rpcoxd  showed  an 
insufficient  affidavit  for  publication,  it  did  not  justify  a  presumption  that  a  fur- 
ther sufficient  affidavit  had  been  lost;  City  Ry.  Co.  v.  Chesney,  30  Kan.  199, 
1  Pac.  520,  holding  that,  where  the  record  abowed  pfuUUcation  of  notices  of  tat 
sale,*  in  nonconsecuti^  weeks,  it  oould  not  be  presmued  that  it  was  pubUshed 
foi;  four  consecutive  weeks. 

19  KAN.  578t  MICKIX  ▼.HICKS,  21  AM.  RBP.  161 

Cited  in  Clevenger  v.  Figley,  68  Kan.  699,  75  Pac.  1001. 

Administrator's  sale— Notice  to  lietrs— Neeeisity.— Oted  In  Pudge  v. 
BHidge,  23  Kan.  416;  Rogen  v.  Clemmans,  26  Kan.  522;  Chicago.  K.  &  N.  Ry. 
Co.  V.  Cook,  43  Kan.  83,  22  Pac.  988 ;  O'Keefe  v.  Behrens,  73  Kan.  469,  85  Pac. 
56^  '8  L.  R.  A.  (N.  S.)  354,  9  Ann.  Cas.  SN  (dtoeenting  opinion);  Onipster  v. 
TaTh>r,  74  Kan.  771,  87  Pac.  1138— holding  that  an  adttUnistrator'e  sale  of  tealty 
was  adversary  as  to  the  heirs,  and  notice  to  them  was  jurls4ictk>nal ;  O^eefe  v. 
£tehren8»  73  Kan.  469,  85  Pac.  655,  8  2«.  R.  A.  (N.  S4  354,  9  Ann.  Oas.  867,  as 
io>iith<r  necessity  of  notice  to  the  heiiB  of  an  adtninistratoi's  aak. 
-aan^ooMosv  li^ttee  «t^>«u%-Oited  in  Graden  r.  Mikis,  77  Kan.  Wl,  95  Pac. 
412,  127  Am.  St.  Rep.  456,  holding  that  notice  of  the  hearing  on  an  aduinistra- 
UNe^  aiM>iioa;tion  to  b^  cealty  jo^unt  be  givtm  nnjOMtored  faQr  the  ont^  and  wiere 
it^Ailide  no  order  the  notiee  giiven  and  the  sale  •w:eKe  ttulUiiesi. 
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Xttvalid  juffieUa  Md*— Bigilits  of  pvJrtiluiMV.— Cited  in  n^te  ia  2  Ank  St. 
Rep.  880,  on  rii^ts  of  purchaser  at  invalid  judicial  sale. 

Ser¥ice  of  prooefls—XJon&pntation  of  time.— Cited  in  Howbert  v.  Heyle,  47 
Kan.  58,  27  Pac.  116,  holding  that  service  on  April  18th  of  a  noti<*e  of  a  hear- 
ing on  April  28tli  on  a  snavdian's  appIicaC&oh  for  leare  to  eeU  realty  was  prop- 
erly served  at  least  10  day«  prior  to  the  time  ficced  for  the  appUcadon. 

Distinguished  in  Fleming  v.  Bale,  28  Kan.  88,  holding  that  a  bearing  ia  the 
probate  court  on  January  20th,  under  an  order  of  January  16th  requiring  no- 
tice thereof  to  be  published  two  weeks,  was  not  a  nullity  on  the  ground  that 
the  required  notice  was  impossible. 

Preattuptions^Wlien  mesftti^eA  1^7  voeord.— CTted  in  City  Ry.  Co.  v. 
Chesney,  30  Kan.  199,  1  Pac.  520,  holding  that,  where  the  record  showed  pub- 
lication of  notices  of  tax  sale  in  nonconaecutive  weeks,  it  could  not  be  presumed 
that  it  was  published  for  four  consecutive  weeks;  Beachy  v.  Shomber,  73  Kan. 
62,  84  Pac.  547,  holding  that  the  confirmation  of  a  guardian's  sale  would  not 
justify  the  presumption  that  proper  notice  was  given,  where  the  record  sliowed  the- 
giving  of  a  notice  which  was  insufficient. 

Cited  in  note  in  1  L.  R.  A.  (N.  S.)  741,  on  presumption  as  to  jurisdiction  where 
record  shows  defect. 

Beeitals  in  record— Force  and  effect.— Cited  in  State  t.  Horn,  34  Kan. 
556,  9  Pac.  208,  holding  that  the  report  of  viewers  appointed  to  lay  out  a  high- 
way was  better  evidence  of  what  they  did  than  recitals  in  the  record  of  the 
board  of  county  commissioners. 

19  KAN.  684,  KANSAS  PAO.  RT.  CM>.  ▼•  ELUS  COUNTT  OOM*RS 

Tazationp-^ssessment-^ndiolftl  or  a4niinlirtra«i've  fwaiotlon.— Cited  in 
Symns  v.  Graves,  65  Kan.  628,  70  Pac.  591,  holding  that,  assessment  being  an 
administrative  and  not  a  judicial  act,  the  courts  cannot  substitute  their  idea  of 
value  for  that  of  the  board  of  equalization;  Silven  v.  Board  of  Com'rs  of  Osage 
County,  76  Kan.  687,  92  Pac.  604,  13  L.  R.  A.  (N.  S.)  716,  14  Ann.  Cas.  163, 
holding  that,  assessment  not  being  a  judicial  function,  a  statute  authorizing  an 
appeal  from  the  board  of  equalization  to  the  district  court  was  unconstitutional. 

19  KAN.  688,  BKOWN  t.  KIRKBRIDE 

Res  jndloata— Judgment  on  demurrer.— Cited  in  Hyatt  v.  Challiss,  59 
Kan.  422,  53  Pac.  467;  Holderman  v.  Hood,  78  Kan.  46,  96  Pac.  71--holding 
that  a  judgment  on  demurrer  was  as  conclusive  as  if  based  on  proof  at  a  trial 
of  the  facts  alleged ;  Goldsborough  v.  Hewitt,  23  Okl.  66,  99  Pac.  907,  138  Am. 
St.  Rep.  795,  holding  that  a  judgment  sastalning  a  demurrer  for  misjoinder  of 
causes  of  action  was  not  available  to  sustain  a  plea  of  res  judicata. 

Same— Dismissal.— Cited  in  Hargls  v.  Robinson,  70  Kan.  589,  79  Pac  119, 
holding  that  a  dismissal  "with,"  or  "without  prejudice"  has  reference  to,  and  is 
determinative  of,  the  right  to  bring  a  new  action;  McClung  v.  liohl,  10  Kan. 
App.  93,  61  Pac.  507,  holding  that  a  dismissal  on  demurrer  or  motion  because  of 
the  omission  of  essential  allegations  does  not  bar  a  new  action  in  which  the  peti- 
tion contains  such  allegations. 

San&o— Matters  eondnded.— Cited  in  John  V.  Farwell  Co.  y.  Lykins,  59 
Kan.  96,  52  Pac.  99,  holding  that  where  a  petition  sought  a  recovery  on  note,  or 
in  the  alternative  on  the  original  consideration,  a  judgment  for  defendant  barred 
a  new  action  on  the  original  consideration,  although  the  findings  in  the  first  action 
showed  no  determination  of  this  issue. 

Den&nrrer— Fallnre  to  withdraw— Effect  as  adniission.— -Cited  in  Jacobs 
V.  Vaill,  67  Kan.  107,  72  Pac.  530,  holding  that  a  failure  to  withdraw  a  demur- 
rer to  the  petition,  which  was  not  acted  on,  did  not  constitute  an  admission  of 
the  truth  of  the  petition's  allegations,  where  defendant  by  answer  denied  theoL 
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Judsmeat  <m  d6miirr«xwFt]i«lity.^-^ted  in  BrenhoVts  v.  MiUer.  80  Kan. 
185,  101  Pac.  d98,  holding  that  a  judgment  on  demurrer  is  a  final  judgment. 

10  KAN.  693,  TTPEB  t.  SOOY 

Motion  for  new  trial  as  prereqvisite  to  reviow.— Oited  in  Morae  t.  Bruns- 
wick &  Co.,  34  Kan.  378,  8  Pac.  398,  holding  that  errors  occurring  at  the  trial 
could  not  be  reviewed,  where  the  record  showed  no  motion  for  a  new  trial;  White 
V.  Douglas,  51  Kan.  402,  32  Pac.  1092,  holding  that  such  errors  could  not  be 
reviewed,  where  the  grounds  on  which  the  motion  for  a  new  trial  was  made  were 
not  shown. 

Followed  in  SLadwell  t.  Hamilton,  24  Kan.  266,  affiroiing  on  the  authority  of 
the  cited  case. 

19  KAN.  601,  WAITE  t.  BAIXOU 

Injnnotion  againat  foreolosnre  sale.— Cited  in  note  in  35  L.  R.  A.  (N.  S.) 
.911,  on  injunction  against  sale  under  power  in  mortgage  because  of  overstate- 
ment of  amount  due. 

19  KAN.  604,  OPDTKi:  t.  CRAWFORD 

Jndlcdal  sale— Taxes— Payment  ont  of  prooeeAi.x-Cited  in  Alexander  t. 
Shonyo,  20  Kan.  705;  Capital  Bank  of  Topcka  v.  Huntoon,  35  Kan-  577,  11 
Pac.  369;  Kerr  v.  Hoskinson,  5  Kan.  App.  193,  47  Pac.  172— holding  that  oyer- 
due  taxes  were  to  be  paid  first  out  of  the  proceeds  of  a  judicial  sale. 

Taxes—Payment  by  mortKaffee— Recovery.— Cited  in  Seaman  v.  Huffalter, 
21  Kan.  254,  holding  that  a  mortgagee,  who  had  paid  taxes  in  order  to  preMm 
his  lien,  could  have  a  judgment  against  the  land  therefor. 
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